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EXPLANATORY  NOTE 


This  Digest  is  compUed  on  the  KEY-NUMBER  SYSTEM 

This  means  that 

Topics  and  section  numbers  of  this  Digest  are  identical 

with  those  in 

Decennial  Digest,  and  in  American  Digest,  Key-Num- 
ber Series. 

Moreover,  the  Indexes  in  the  Advance  Sheets  and  bound  vol- 
umes of  the  Northeastern  are  arranged  on  the  same 
system,  and  are  current  Supplements  to  this  Digest. 

Whenever  you  find  a  case  in  point  in  this  Digest  and  wish  to  find 
other  authorities  on  the  same  point,  turn  to  the  same  topic 
and  section  number  in  these  other  digests  and  indexes. 

Illustration:  A  legal  proposition  found  in  this  Digest  under  Car- 
riers, section  93,  Liability  for  MisdeUvery,  will  also  be  found 
under 

Carriers,  §  93,  in  the  Decennial  Digest; 

Carriers,  §  93,  in  the  American  Digest,  Key-Number  Se- 
ries, and 

Carriers,  §  93,  in  all  other  Key-Number  Digests  and  In- 
dexes* 
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PLEADING. 

Scope-Note. 

[INCLUDES  formal  statements  in  writing  of  causes  of  actions  and  defenses  in  drll 
actions  In  general,  whether  proceeding  according  to  the  course'of  practice  at  common  law 
or  under  provisions  of  practice  acts,  codes  of  procedure,  etc. ;  nature,  requisites,  and  suffi- 
ciency  of  such  statements  by  the  respective  parties,  and  allegations  and  denials  therein; 
affidavits  of  claim,  of  merits,  and  of  defense ;  exhibits  annexed  to  pleadings,  and  copies  of 
accounts  mentioned  and  bills  of  particulars  of  mattera  alleged  In  pleadings ;  filing  and  serv- 
ice of  pleadings  and  of  papers  connected  therewith ;  motions  and  other  proceedings  relating 
to  pleadings;  amended  and  supplemental  pleadings;  joinder  of  Issue,  issues,  admissibility 
of  evidence  under  pleadings;  what  constitutes  variance  between  allegations  and  proof,  and 
effect  of  such  variance;  waiver  of  objections;  and  effect  of  verdict  and  Judgment  to  cure 
defecu. 

[EXCLUDES  pleading  by  particular  classes  of  persons  In  actions  by  or  against  them 
(eee  Infants;  and  other  ef>eclf)e  heads) ;  Joinder  and  designation  of  parties  In  pleading, 
and  objections  to  pleadings  for  nonjoinder,  misjoinder,  misnomer,  or  other  defects  as  to 
parties  (see  Parties  t  grounds  of  abatement  and  necessity  of  pleading  in  abatemrat  (see 
AbatemeM  and  Revival) ;  Judgment  on  pleadings,  and  arrest  of  Judgment  for  defects  In 
pleadings  (see  Judgment) ;  pleading  In  particular  forms  of  action,  and  alleging  partictdar 
causes  of  action  and  defenses  (see  speciflc  heads) ;  pleading  in  civil  proceedings  other  than 
actions  (see  Mandamus;  Quo  Warranto;  Scire  Facias;  and  other  specific  heads);  pleading 
in  suits  in  equity  (see  Equity)  or  admiralty  (see  Admiralty),  or  In  proceedings  to  probate 
or  contest  wills,  (see  Wills),  or  In  proceedings  under  insolvent  acts  (see  Insolvency)  or  Imuk- 
rupt  acts  (see  Bankruptcy) ;  pleading  In  criminal  prosecutions  (see  Indictment  and  Informa- 
tion; and  titles  of  particular  crimes);  and  pleadings  as  evidence  (see  Evidence)  and  as 
ground  of  estoppel  (see  Bstopptl).  For  complete  list  of  matters  excluded,  see  cross- refer- 
ences,^ post] 

Analysis. 

I.  Form  and  Allegations  in  General. 

§  1.  Nature  and  mode  of  pleading  in  general. 

§  2.  Statutory  provisions. 

§  3,  Necessity  for  written  pleadings. 

§  6.  Subject-matter  of  allegations  in  general. 
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I.  Form  and  Allegations  in  General — Continued. . 
§  6.  Matters  judicially  noticed. 
■  I  7.  Matters  of  presumption  or  implication. 
I  8.  Matters  of  fact  or  conclusions. 
{  8  (1).  In  geDeral. 

i  8  (S)*  Nature  and  sabject-niatter  of  allegations  Id  general. 
I  8(8).  Characterization  of  acts  or  conduct  and  stating  result 
thereof  in  general. 

S  8(4).  Allegations  as  to  consideration. 
I  8  (5).  Allegations  or  denials  of  indebtedness. 
I  SI'S).  Validity  or  legality  of  particular  acts,  claims,  conduct, 
or  InstrumentB. 

8  8  (7).  Construction  and  effect  of  contracts  and  performance  or 

breach  thereof. 
§  8(8).  Duties  or  obligations  and  performance  thereof, 
f  8(9).  AU^atlons  as  to  Jnrlsdictlon  and  legal  proceedings. 
S  8  (10).  Discharge,  release,  walrer.  or  abandonment 
i  8(11).  Title,  ownership,  estate,  or  possession. 
S  8(12).  Rights,  claims,  or  liens,  and  priority  thereof. 
S  8  (13).  Appointment  authority,  and  duties  of  officers, 
f  8(14).  Heirship. 

S  8  (15).  Fraud  or  misrepresentation. 
§  8  (16).  Mistake,  duress,  or  undue  lnflueQe& 
I  8  (17).  Allegations  of  n^llgoice. 
I  8  (19).  Invitation  to  «iter  and  status  as  passenger. 
S  8(20).  Damage  or  Injury. 
§  8  (21).  Knowledge  or  notice. 

§  9.  Conclusions  of  law  from  facts  alleged. 
§  10.  Pleading  according  to  legal  effect. 
§  11.  Matters  of  evidence. 

§  12.  Matters  peculiarly  within  knowledge  of  adverse  party. 
§  13.  Matters  not  known  to  party  pleading. 

14.  Matters  of  record. 

15.  Adoption  of  allegations  in  other  pleadings. 

16.  Sufficiency  of  allegations  in  general. 

17.  Directness  and  positiveness,  or  argumentativeness. 
§  18.  Certainty,  definiteness,  and  particularity. 
§  19.  Ambiguity. 

I  20.  Disjunctive  and  alternative  allegations. 
§  21.  Consistency  or  repugnancy. 
§  22.  Irrelevancy  and  redundancy. 
§  23.  Impertinence  and  scandal. 

24.  Falsity. 

25.  Language  and  form  of  allegations. 
29.   Abbreviations,  numerals,  and  symbols. 

I  30.           Mistakes  in  writing,  grammar,  or  spelling. 

§  32.  Pleading  written  instruments. 
§  33.  Allegations  of  particular  facts  and  circumstances. 

34.  Construction  in  general. 

35.  Surplusage  and  unnecessary  matter. 
§36.  Conclusiveness  of  allegations  or  admissions  on  party 

pleading. 

37.  Effect  of  omission  to  make  allegations. 

38.  Pleading  bad  in  part.  , 

II.  Declaration,  Complaint,  Petition,  or  Statement. 

§  38^4.  Nature  and  office. 

§  39.  Statutory  provisions. 

§  40.  Time  for  filing  or  service. 

§  41.  Form  and  requisites  of  declaration  in  generaL 

§42.  Form  and  requisites  of  complaint,  petition,  or  statement 

in  general. 
§  43.  Title  or  caption. 
§  44.  Designation  of  court  and  term. 
§  45.  Venue  or  designation  of  place  of  trial. 
I  46.  Names,  description,  and  capacity  of  parties. 
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H.  Declaration,  Complaint,  Petition,  or  Statement — Continued. 

§  48.  Statement  of  cause  of  action  in  general. 
§  49.  Theory  and  form  of  action. 
§  50.  Separate  causes  of  action. 
61.   In  general. 

52.  Separate  statement  and  numbering. 

§  53.  Separate  counts  on  same  cause  of  action. 
§  54.  Reference  from  one  count  or  paragraph  to  another. 

§  55.  Right  of  plaintiff. 

§56.   *In  general. 

§  57.    Coplaintiffs. 

§  58.  Matter  of  inducement. 
§  59.  Performance  of  conditions. 
§  60.  Act  or  omission  of  defendant. 

61.           In  general. 

62.  Codefendants. 

63.  Statutory  actions,  and  following  language  of  statute. 
§64.  Duplicity. 

65.  Excusing  nonjoinder  of  parties. 
67.  Anticipating  defenses. 
§  68.  Allegations  on  knowledge,  or  on  information  and  belief. 
§  69.  Admissions. 

71.  Damages. 

72.  Prayer  for  relief. 
§  74.  Conformity  to  process,  and  variance. 

IIZ.  Plea  or  Answer,  Cross-Con^^aint,  and  Affidavit  o£  Defense. 

(A)  Defenses  in  Oenkkal. 
76.  Nature  and  scope  of  defense. 
78.  Necessity  for  defense. 

§  79.  Matter  constituting  defense  in  general. 
§  80.  Partial  defenses. 

§81.  Matters  arising  after  commencement  of  suit  and  before 

plea  or  answer. 
§  82.  Right  to  defend,  and  leave  of  court. 
§  83.  Rule  to  plead. 

§  84.  Joint  or  separate  pleas  or  answers  of  codefendants. 
§  85.  Time  to  plead  in  general. 
§  87.  Mode  of  pleading  defenses  in  general. 
§  88.  Flea  or  answer  to  part  of  cause  of  action  or  pleading  of 
plaintiff. 

§  89.  Pleading  different  pleas  or  defenses  together. 
§  90.    In  general. 

§  91.           Dilatory  pleas  or  matter  in  abatement  and  other 

pleas  or  defenses. 
§  92.  Joinder  of  set-off  or  counterclaim  with  other  de- 
fense. 

§  93.    Inconsistent  defenses. 

§  94.    Separate  statement  of  defenses. 

§  95.           Reference  from  one  plea  or  paragraph  to  another. 

96.  Statement  of  defense. 

97.  Formal  commencement  and  conclusion  of  pleas. 
§  98.  Responsiveness  of  plea  or  answer. 

§  99.  Duplicity  in  plea  or  answer. 

§  100.  Tender  of  issue  by  plea  or  answer,  and  joinder  in  issue 
thereon. 

(B)  Dilatory  Pleas  and  Matter  in  Abatement. 

§  104.  Plea  to  the  jurisdiction. 

§  106.  Plea  in  abatement. 

§  107.  Answer  pleading  matter  in  abatement. 

1 108.  Pleading  in  abatement  matter  in  bar. 
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III.  Plea  or  Answer,  Cross-Complaint,  and  Affida^t  of  Defense — Continued. 
(B)  Dilatory  Pleas  and  Matter  in  Abatement — Continued. 

§  109.  Pleading  in  bar  matter  In  abatement. 
§  111.  Decision  of  issue,  and  proceedings  thereon. 

(Q  Traverses  or  Deniai^  and  Admissions. 

§  113.  Nature  and  office  of  traverse  or  deniaL 
§  115.  General  issue. 
§  118.  Special  traverse. 

§  119.  Sufficiency  of  denials  under  codes  of  procedure. 

§  120.  '         Form  and  requisites  in  general. 

§  133.  General  issue  or  general  denial  under  codes  of  proce- 
dure. 

§  124.  Specific  denials  under  codes  of  procedure. 
§  135.  Traverse  or  denial  of  conclusions  or  inimaterial  allega- 
tions. 

§  126.  Negative  pregnant. 
§  127.  Admissions  in  general. 
§  128.  Protestation. 

§  129.  Admissions  by  failure  to  traverse  or  deny. 

(D)  Matter  in  Avoidance. 
§  130.  Nature  and  office  of  pleading  in  confession  and  avoid- 
ance. 

§  131.  Form  and  requisites  of  plea  in  general. 
§  132.  Statement  of  new  matter  constituting  defense  under 
codes  of  procedure. 

133.  Giving  color. 

134.  Matter  in  justification  or  excuse. 

§  136.  Matter  available  under  general  issue  or  general  denial. 

§  137.  Matter  available  under  other  special  plea. 

(E)  Set-Ofe,  Counterclaim,  and  Cross-Complaint. 

§  138.  Nature  and  office  of  pleading. 
§  139.  Necessity  for  plea  or  answer. 
§  140.  Time  for  pleading:. 

§  142.  Form  and  requisites  of  plea  or  answer  in  general. 

1 144.  Matter  of  set-off  in  general. 

§  146.  Counterclaim  in  answer. 

§  147.  Cross-complaint  in  general. 

§  148.  Cross-complaint  against  plaintiff. 

§  149.  Cross-complaint  against  codefendant  or  third  parties. 

(F)  ApPiDAVlif  OF  Defense  or  of  Merits. 

IV.  Replication  or  Reply  and  Subsequent  Pleadings. 

§  164.  Necessity  for  pleading  in  reply. 

§  165.  - — ■  In  general. 

§  166.    New  matter  in  answer. 

§  169.  Matter  to  be  pleaded  in  reply  in  general. 

§  178.  Time  for  filing  or  service. 

§  173.  Form  and  requisites  of  replication  in  general. 

§  174.  Form  and  requisites  of  reply  under  codes  of  procedure. 

§  176.  New  assignment  of  cause  of  action. 

§  176.  Traverses  or  denials. 

§  177.  Admissions. 

§  178.  Confession  and  avoidance. 

§  180.  Departure  from  declaration  or  complaint. 

§  181.  Unnecessary  reply, 

§  183.  Failure  to  reply. 

1 183.  Rejoinder. 

1 184.  Surrejoinder. 

§  186.  Tender  of  issue,  and  joinder  in  issue. 
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V.  Demurrer  or  Exception. 

§  188.  Plea,  answer,  or  reply,  with  demurrer. 
§  189.  Nature  and  office  of  demurrer,  and  pleadings  demurrable. 
§  192.  Grounds  tor  demurrer  in  general. 

§  193.  Grounds  for  demurrer  to  declaration,  complaint,  petition* 
or  statement. 

§  194.  Grounds  for  demurrer  to  plea  or  answer,  or  to  defense 
therein. 

§  195.  Grounds  for  demurrer  to  set-off,  counterclaim,  or  cross- 
complaint. 

§  196.  Grounds  for  demurrer  to  replication  or  reply  or  to  sub- 
sequent pleadings. 
§  197.  Right  to  demur,  and  leave  of  court. 
§  198.  Joint  or  separate  demurrers. 
§  199.  Time  for  filing  or  serving  demurrer. 
§  200.  Form  and  requisites  of  demurrer  in  general. 
§201.  Form  and  requisites  of  demurrer  under  codes  of  proce- 
dure. 

§  202.  Demurrer  incorporated  in  answer. 
§  203.  Scope  and  extent  of  demurrer  in  general. 
§  204.  Demurrer  to  part  of  pleading  or  to  pleading  good  in  part. 
§  205.  General  demurrer. 
§  206.  Special  demurrer. 

§  207.           Nature  and  necessity. 

§  208.           Specification  of  grounds. 

§  209.          Scope  and  extent. 

§  210.  Speaking  demurrer. 
§  212.  Abandonment  or  waiver  of  demurrer. 
§  213.  Operation  and  effect  of  demurrer  in  general. 
§  214.  Admissions  by  demurrer. 
§  215.  Joinder  in  issue'on  demurrer. 

§  216.  Scope  of  inquiry  and  matters  considered  on  demurrer  in 

general. 

§  217.  Effect  of  demurrer  as  opening  record. 

218.  Hearing  and  determination  on  demurrer. 

219.  Operation  and  effect  of  decision  on  demurrer. 
§221.    Overruling  demurrer. 

222.    Pleading  over  after  demurrer  overruled. 

223.    Sustaining  demurrer. 

§  224.           Sustaining  demurrer  to  part  of  pleading. 

§225.  Amendment  or  further  pleading  after  demurrer 

sustained. 

§  226.   Effect  on  subsequent  pleading. 

I  227.  Failure  to  demur. 

1 228.  Exceptions  to  pleadings. 

VI.  Amended  and  Supplemental  Pleadings  and  Repleader. 

230.  Statutory  provisions. 
232.  Amendment  on  court's  own  motion. 
§  233.  Leave  of  court  to  amend. 

§231r.    Necessity. 

§  235.   Authority  of  court  in  general. 

§  236.    Discretion  of  court. 

I  237.           Amendment  to  conform  to  proofs. 

§  238.           Application  for  leave,  and  determination  thereon  in 

general. 

§  239.          Conditions  on  granting  leave, 

§  240.  Mode  of  making  amendment. 

§  241.  Form  and  sufficiency  of  amended  pleading  in  general. 
§  242.  Amendment  of  declaration,  complaint,  petition,  or  state- 
ment 
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VI.  Amended  and  Supplemental  Pleadings  and  Repleader — Continued. 

§  243.           Defects  amendable  in  general. 

§  244.           Necessity  for  amendment. 

§  345.           Condition  of  cause  and  time  for  amendment. 

§  246.    Subject-matter  and  grounds  in  general. 

§  247.  — — ■  Matters  arising  or  discovered  after  original  plead- 
ing. 

§  248.    New  or  different  cause  of  action. 

§  249.    Change  of  form  of  action. 

I  250.   As  to  relief  prayed. 

§  251.           Sufficiency  of  amendment. 

§  252.    Operation  and  effect  in  general. 

§  253.    Plea  or  answer  to  amended  pleading. 

§  254.    Demurrer  to  amended  pleading. 

§  255.  Amendment  of  plea  or  answer. 

§  256.    Defects  amendable  in  general. 

g  258.           Condition  of  cause,  and  time  for  amendment. 

§  25^.   Subject-matter  and  grounds  in  general. 

§  363.           New  set-off  or  counterclaim. 

§  363.           Sufficiency  of  amendment. 

§  264.    Operation  and  effect  in  general. 

§  265.    Replication  or  reply  to  amended  pleading. 

§  266.    Demurrer  to  amended  pleading. 

§  267.  Amendment  of  cross-complaint. 

§  269.  Amendment  of  replication  or  reply  and  of  subsequent 
pleadings. 

§271.  Amendment  as  to  signature  or  verification. 

§  272.  Plea  puis  darrein  continuance. 
§  273.  Supplemental  pleading. 

§  S74.    Nature  and  office. 

§  276.    Leave  of  court. 

§  279.           Supplemental  complaint,  petition,  or  statement. 

8  283.           Answer  or  reply  to  supplemental  pleading. 

1 284.           Demurrer  or  exception  to  supplemental  pleading. 

§  285.  Further,  additional  or  substituted  pleading. 
§286.  Repleader. 

Vn.  Signature  and  Verification. 

§  287.  Signature  of  party. 

I  288.  Signature  and  certificate  of  counsel. 

§  289.  Necessity  for  verification  and  effect  of  omission. 

I  290.    In  general. 

§  291.           Actions  or  pleadings  based  on  written  instruments. 

§  293.           Dilatory  defenses  and  matter  in  abatemeuc 

I  295.  Persons  who  may  verify  pleading. 

I  296.  In  general. 

§  299.  Time  for  verification. 

§  300.  Sufficiency  of  verification. 

§  301.           In  general. 

VIII.  Pipfert,  Oyer,  and  Exhibits. 

§305.  Profert. 
§306.  Oyer. 

§  307.  Exhibits  annexed  to  pleading. 

§  308.  Written  instruments  or  copies  thereof  filed  with  plead- 
ing. 

§  310.  Construction,  operation,  and  effect  in  general. 

§  311.  Necessity  and  effect  of  reference  in  pleadings  to  exhibits 
annexed  or  filed. 

§  312.  Variance  between  pleading  and  instrument  annexed,  fil- 
ed, or  referred  to. 
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IX.  Bill  of  Particulars  and  Copy  of  Accoimt. 

§  313.  Nature  and  office  of  bill  of  particulars. 

§  314.  Causes  in  which  particulars  may  be  required. 

§  315.  Right  to  particulars  in  general. 

§  317.  Particulars  of  cause  of  action. 

§  319.  Particulars  of  set-off  or  counterclaim. 

§  323.  Application  for  bill,  and  proceedings  thereon. 

§  334.  Form  and  requisites  of  bill. 

§  326.  Further  or  additional  bill, 

§  327.  Construction  and  operation  of  bill  in  genera!. 

§  328.  Variance  between  pleading  and  bill. 

§  330.  Copy  of  account  alleged  in  pleading. 

X.  Filing,  Service,  and  Withdrawal. 

§  331.  Purpose  of  filing  or  service  in  general. 

§  332.  Necessity  for  filing  or  service. 

§  333.  Time  for  filing  or  services 

§  335.  Requisites  and  suffrciency  of  filing. 

1 337.  Operation  and  effect  of  filing  or  service. 

I  338.  Acceptance  and  return  of  pleadings. 

§  339.  Withdrawal  or  abandonment  of  pleadings. 

§  340.  Lost  or  destroyed  pleadings.  - 

XI.  Motions. 

§  341.  Scope  and  purposes  of  remedy  by  motion  in  general. 

§  342.  Judgment  on  pleadings. 


§  343.    In  general. 

§  345.           Insufficient  cause  of  action  or  defense. 

§  347.          Defective  pleading. 

§  349.  Admissions  in  pleading. 

§  350.   Application  and  proceedings  thereon. 

§  351.  Striking  out  pleading  or  defense. 

§  352,    In  general. 

§  354.    Insufficient  allegations  or  denials, 

§  355.    Defective  or  irregular  pleading. 

§  356,           Amended  or  supplemental  pleading. 

§  357,           Bill  of  particulars. 

§  358.           Frivolous  pleading. 

§  359.           Sham  answer  or  defense. 

§  360.           Application  and  proceedings  thereon. 

§  361.  Striking  out  matter  from  pleading, 

§  362.           In  general. 

§  364.           Irrelevant,  redundant,  or  scandalous  matter. 

§  365.           Application  and  proceedings  thereon. 

§  367,  Making  more  definite  and  certain. 

§  368.  Separating  and  numbering  causes  of  action  or  defenses. 

§  369.  Election  between  causes  of  action,  counts,  or  defenses. 


XII.  Issues,  Proof,  and  Variance. 

§  370.  Nature  and  requisites  of  issue. 

§  371.  Materiality  of  issues. 

§  372.  Scope  of  issues  of  fact. 

§  373.  Matters  to  be  proved. 

374,  Allegations  in  general, 

375.           Surplusage  and  unnecessary  allegations. 

8  376.   Admissions  in  general, 

§  377.    Admissions  by  failure  to  deny. 

§.378.   Denials. 

§  379.  Evidence  admissible  under  pleadings. 

§  380.    Conformity  to  pleadings  in  general. 

§  381.    Scope  and  sufficiency  of  allegations. 

§  383.           General  issue  or  general  denial. 
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XII.  Issues,  Proof,  and  Variance — Continued. 

§  384.    Set-off  or  counterclaim, 

§  385.           Bill  of  particulars. 

§  386.  Variance  between  alle^tions  and  proof. 

§  387.  Nature  and  effect  in  general. 

§  388.           Materiality  to  issue. 

1 389.           Extent  of  variance  in  general. 

§  391.    Time. 

§  39S.    Parties  or  other  persons. 

§  393.    Property  or  other  subject-matter. 

§  394.    Written  instruments. 

§  395.          Elements  or  incidents  of  cause  of  action. 

§  396.  -= —  Matters  of  defense. 

§  398.           Effect  of  variance  to  mislead  or  surprise. 

§  399.           Failure  of  proof. 

XIII.  Defects  and  Objections,  Waiver,  and  Aider  by  Verdict  or  Judgment 

§  401,  Cure  by  subsequent  pleading. 

§  408.    In  general. 

§  403.    Pleading  of  adverse  party. 

404.  Waiver  of  objections  to  pleadings  in  general. 

405.  Waiver  of  objections  to  declaration,  complaint,  petition, 
or  statement,  or  want  thereot 

406.    In  general. 

407.    Technical  or  formal  defects  and  objections 

§  408.    Failure  to  state  cause  of  action. 

§  409.  Waiver  of  objections  to  plea  or  answer  or  want  thereof. 
§  411.  Waiver  of  objections  to  set-off  or  counterclaim  or  cross- 
complaint. 

§  412.  Waiver  of  objections  to  replication  or  reply  or  want 
thereof. 

§  415.  Objections  to  rulings  on  demurrer. 

§  416.   In  general. 

§  417.  Waiver  by  amendment. 

§  418.    Waiver  by  pleading  over. 

§  420.  Objections  to  amendments  and  rulings  relating  thereto. 
§  422.  Want  or  insufficiency  of  signature,  certificate  of  counsel, 
or  verification. 

§423.  Objections  to  exhibits  or  other  instruments  annexed  to 

or  filed  with  pleadings  or  want  thereof. 
§  424.  Objections  to  bill  of  particulars  or  copy  of  account. 
§  436.  Objections  to  rulings  on  motions. 

427.  Objections  to  evidence  as  not  within  issues. 

428.  Objections  to  evidence  on  ground  of  insufficiency  of 
pleading. 

§429.  Objections  to  evidence  on  ground  of  insufficiency  of  bill 

of  particulars  or  variance  between  bill  and  pleading. 
§  430.  Objections  to  evidence  on  ground  of  variance. 
§431.  Aider  by  verdict  or  judgment. 
§432.           In  general. 

§  433.          Defects  in  or  want  of  declaration,  complaint,  peti- 
tion, or  statement, 
f  433  (1).  In  fteneral. 

i  4.t3  (2).  Suffloleucy  of  pleading  or  nllegntions  In  general. 

S  433  (3).  Xtitxire  of  defects  or  olijectlons  In  general. 

S  433  (4).  Teelmlcal  or  formal  defects. 

S  433  ('>>.  Failure  to  state  cause  of  action  or  defense. 

I  4.33  (6).  Nature  of  omission  In  general. 

S  433  (7).  Omissions  in  actions  ex  contractu. 

I  433  (S).  Omissions  la  actions  ex  delicto. 

S  433  (9).  TTnoertiilnty,  indeSnltenefls,  and  argumentativeness. 
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XIII.  Defects  and  Objections,  Waiver^  and  Aider  by  Verdict  or  Judgment — 

Continued. 

§  434.  Defects  in  or  want  of  plea  or  answer. 

§  435.  -<  Defects  in  set-off  or  counterclaim  or  cross-com- 
plaint. 

1 436.  —  Defects  in  or  want  of  replication  or  reply. 
Cross-References^ 


AlleEadmis  In  as  gronnd  for  removal  of  cause 
to  federal  coart  Rkhoval  or  Causes.  {  01. 

Appellate  Jurisdiction  of  action  inTolving  con- 
stitutionality of  act  relating  to  conBtrnctlon 
of  pleading.   Courts,  |  220(7). 

ApplicaUIitr  of  inatructicnis  to  pleadings  and 
iuues.    Tbiai^  1  251. 

Ab  eridenee.   Equnr,  SS  337-345. 

In  proceeding!  for  injunction.  Injunc* 

TION,  I  123. 

Commencement  of  action,  in  general.  AonoN, 
{  64. 

Cemment  on  hj  counsel  in  argument  to  jury. 

Tkui.,  S  115. 
Conformity  of  findings  of  court  to  pleadings. 
Tbial,  1390. 
Of  Judgment  to  pleadtngi.   Jddohknt,  |$ 
247-255,  258. 
Constmction  of  Judgment  with  lefeienee  to. 

JUDOMBKT,  {  520. 

Decisions  cl  appellate  conrti  on  pleadings  as 

authortty  in  lower  courts.  Coubtb,  {  91. 
Dtfects,  ground  for  collateral  attadk  on  Jndg< 
ment  Judoment,  f  503. 
Ground  for  equitable  relief  from  Judgment 
JUDGMEHT,  I  425. 
Determination  of  Jurisdiction  of  amount  or  val- 
ue In  controTersy  by  pleading.    Coubts,  { 
220  (14). 

Estoppel  by  allegations  In.   Estopph.,  {  8^ 

Failure  to  plead  ground  for  judgment  by  de- 
fault.  Judoment,  H  105-108. 

Formal  introduction  of  pleadings  in  evidencei 
necessity.    Trial,  {  34. 

Foim  and  contents  as  affecting  right  to  open 
and  close  at  trial.   Tbial,  S  25. 

Indictment  or  criminal  information  or  com- 
plaint    iNDIcnCEITT  AND  INFORMATION. 

Judgment  record.   Judoment,  Sf  287,  289. 

Jndidal  admissions.   Evidence,  {  208. 

Misjoinder  of  counts,  ground  for  arfest  of  judg- 
ment  Judoment,  {  260. 

Petition  for  transfer  of  cause  from  one  state 
court  to  another.   Courts,  |  487. 

Practice  in  equity.    Equity,  H  128-330; 
In   justices',  courts.     Justices  or  the 
Peace,  K  80-100. 

Beading  or  quoting  from  in  instructions.  Tri- 
al. I  233. 

Reference  to  in  opinions  of  courts.  Courts,  { 
100. 

Statement  of  claim  against  county.  Counties, 
i  201. 

Stipulations  as  to  pleadings  and  service  thereof, 
construction  and  operation  in  general.  Stip- 
ulations, S  14. 


Subjects  and  tities  of  acts  relating  to.  Stat- 
utes, I  117. 

Snffidency  of  as  qnestion  of  Uw  or  fact  Tbt- 
AL,  i  180. 

Sustaining  Judgment   Judoment,  |  1& 
By  defiRidt   Judoment,  fi  100,  101 

Taking  to  Jury  room.  Trial,  {  307. 

Use  and  effect  of  on  application  for  appointment 
of  receiver.   Reciitebb,  {  30. 

Verdict  on  pleading  containing  several  counts. 
Tbial,  I  830. 

Allev*t**Ba        to  parttenlar  facts,  •etSf 
or  trsHMetlou. 

See- 
Acceptance  of  deed.    Deeds,  S  ISO. 
Accord  and  Satisfaction,  §  25. 
Acknowledgment   Acknowledgment,  S  58. 
Or  new  promise  to  toll  statute  of  limita- 
tions.  Limitation  of  actions,  {  1^ 
Act  or  omission  causlt^  death.   Death,  t  47. 
Adverse  Possession,  |  110^ 
Agreements  to  dismiss  snlt   Dismissal  Anr 

Nonsuit,  |  61. 
Alienation  of  affections  of  husband  or  wife. 

Husband  and  Wife,  |  332, 
Alteration  of  Instruments,  $  25. 
Amount  due  on  bill  or  note.  Bills  and  Notes, 
{  471. 

Or  value  in  controversy— 
Courts,  S  170. 
Removal  of  Causes,  |  75. 
Appropriation  of  waters.    Waters  and  Wa- 
ter Courses,  {  152. 
Arrest    False  Imprisonment,  {  20. 
Assault  and  Battery,  |  24. 
Assessments  for  public  improvements.  MuiriO- 

IPAL  Coepobations,  {  507. 
Assignment    Assignments,  fS  130-132. 

Of  insurance  policy.   Insurance,  {  214. 
Assumption  of  risi:  by  servant  injured.  Has- 

TBR  AND  Servant,  {{  200(1-0),  202. 
Attorney's  fees  on  bill  or  note.    Biixs  AND 

Notes,  S  471. 
Award   of   arbitrators.     Abbitbation  asd 

Award,  i  86. 
Breach  of  conditions  of  insurance  jiolicy.  In- 

SURANCE,  SS  640.  815. 

Of  conditions  of  mortgage.    Mobtgages,  S 

448. 

Of  contract  Contracts,  S  337. 

Of  contract  for  traosportation  of  goods. 
Carriers,  §  69. 

Of  contract  of  sale.  Vendor  and  Pur- 
chaser, SS  314.  349. 

Of  covenant  Covenants,  SS  113-110. 

Of  warranty  of  goods  sold.  Sales,  fS  434, 
435. 
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Capacity  of  corpoiation  to  sne.  Goepoba- 

TIONS,  I  SIS. 

Of  executor  or  adminiitrator.  Bxbcdtobs 

AND  ADlfINI8TBAT0B8,  $  444. 

Cause  of  loss  under  tnBurance  policy.  Insdb- 
ANCB,  {  63S,  640. 

GHAlfPKBTr  AlffD  MAINTENANCE,  |  4. 
Change  of  name  of  uniTeraity.   CoLl^ES  and 

UniVEBamES,  |  10. 
Common  Law,  i  16. 

Completion  of  railroad.  Railboadb,  |  104. 
COHPBOUIBE  AND  Settleuent,  §S  22,  26. 
Conditions  In  deeds.   Deeds,  |  189. 
CoosideratioD  of  bill  or  note.    Buu  aud 
Notes.  H  465,  476. 
Of  contract.  Contbacts,  {  334. 
Consolidation  of  corporations.  Cobfobatiohs, 
I  SOI. 

CONSFIBACT,  {  18. 

Construction  of  will.    Wills,  S  702- 
Contributory  negligence  in  generaL  Negu- 

OENCE.  U  113,  117. 
Of  owner  of  animals  injured  on  or  near 

railroad  tracks.    Railboads,  §{  439,  440. 
Of  owner  of  property  injured  by  fire  set 

by   railroad  company.     Baiuoads,  U 

478,  479. 
Of  passenger.   Cabbibbs,  |  343. 
Of  person   injured   at   railroad  crossing. 

Railboads,  §  344. 
Of  person  injured  od  or  near  railroad  tracks. 

Railboads,  {!  394,  39o. 
Of  person  injured  on  or  near  street  rail- 
road  tracks.    Stbeet  Railboads,  U 

110,  111. 

Of  servant  injured.    Mastib  and  Sebv- 

ANT,  §8  261,  262. 
Of  traveler  injured  on  street.  MUKICIFAL 

COBPOBATIONS,  {  816. 

Conversion.   Tboveb  and  ConvBBSiOH,  H  32- 
34. 

Of  mortgaged  property.    Chattel  Mobt- 
OAOES,  I  229. 
Corporate  existence — 

COBFOBA-nONS,  Sf  514,  672. 

Railboads,  S  25. 
Coverture.   Husband  and  Wife,  ||  229,  230. 
CreatioD,   existence,   and   validity   of  trust 

Tbusts,  I  371. 
Criminal  coDTersation.   Husband  and  Win, 

S  347. 

Customs  and  Ubaoes.  {  18. 
Damages.   Damages,  SS  141-162. 

For  causing  death.   Death,  {  52. 

In  ejectment.   Ejectment,  i  134. 
Death  of  testator.    Wills,  %  826. 
Debt  secured  by  mortgage.   Mobtoaoes,  S  440. 
Deeds,  gS  184-100. 

Defects  or  obstructions  in  sewers  or  drains. 

Municipal  Cobpobations,  {  845. 
Delivery  of  bill  or  note.   Bills  and  Notes,  H 
46S.  475. 

Of  possession  of  leased  premises,  Land- 
lobd  and  Tenant,  i  129. 
Demand  as  condition  precedent  to  action  be- 
tween partners.    Fabtnebship,  8  120. 

To  ejectment    Ejectment,  g  67. 


Demand  for  lotereat   Irtebest,  {  66. 

For  payment  of  bill  or  note.   Bills  and 

Notes,  f  S  469.  482. 
For  perfomuince  of  contract  Contbacts. 

S  336. 

Deacription  of  bill  or  note  sued  on.  Bills 

and  Notes,  §  464. 
Of  real  property.   E^jectmbnt,  |  64. 
Discharge  in  bankruptcy.    BANKBUFTCTt  | 

435. 

Of  servant   Mastcb  and  Sbbvaht,  |  39. 
Disclaimer  in  ejectment   Ejectment.  |  71. 
Dispossession    by    defendant    in  ejectment 

Ejectment,  {  66. 
Disseisin.    EIjbctmbnt,  |  66. 
Dissolution  of  partnerskip.    Fabtnebship,  | 

327. 

Diversion  of  waters.    Watebs  ard  Wateb 
COUBBES,  I  87. 

Drainage  or  discbarge  of  surface  waters.  Wa- 
tebs and  Wateb  Coubses,  §  126. 

Due  care  on  part  of  servant  injured.  Masteb 
AND  Sebvant,  I  261. 

Duress  In  procuring  execution  of  bill  or  note. 
Bills  and  Notes,  {  477. 
Fayments.   Payment,  §  89. 
Release.    Reuease,  {  52. 

Easements,  H  35,  60.  61,  68. 

Ejection  of  passenger  or  intruder  from  train. 
Gabbiebs,  fi  380. 

Emancipation  of  minor.    Death,  g  48. 

Establishment  of  grade  of  street  Municipal 
Cobpobations,  %  323. 

Estoppel,  gf  11,  107-113. 

Eviction  of  purchaser  of  land.    Tekdob  and 

PUBCHASEB,  g  314. 

Excessive  chargea  by  carrier.     Cabbiebs,  g 
202, 

Excuse  for  delay  in  rescinding  contract  of  sale. 

Vendob  and  Pubchasbb,  g  123. 
Execution  of  bill  or  note.   Bills  and  Notes, 
gg  463.  475. 
Of  deed.    Deeds,  |  186. 
Exemptions— 

Exemptions,  g  147. 
Homestead,  g  213. 
From  liability  for  injnriea  to  passengers. 
Cabbiebs,  g  314. 
Existence  of   IwnefidarieB  of  person  killed. 
Death,  g  49. 
Of  partnership.  Fabtnebship,  §  213. 
Of  street  or  highway — 
HiouwATS,  g  68. 
Municipal  Cobpobations,  g  653. 
Extension  of  time  of  payment  of  bill  or  note. 

Bills  and  Notes,  g  483. 
Failure  of  consideration  of  bill  t>r  note.  BiLU 
and  Notbs,  g  476. 
Of  contract   Contbacts,  g  341. 
Failnre  of  railroad  company  to  construct  ri^t 
of  way  fences.  Railboads,  g  104. 
Of  title  to  land  sold.   Vbndob  and  Pub- 
chasbb, g  314. 
False  Ihpbisonment,  g  20. 
Flowage.    Watebs  and  Wateb  Coubsks,  | 
179. 

Foreign  judgment   Judgment,  g  823. 


TUs  Difest  la  evaipUed  om  ihm  Kay-Nmbav  Byatam.  7«w  •xplsAmtloa,       pac*  UL 


Digitized  by 


[S  Ind:  Dig  — Pac«  U] 


PLSADIKO. 


Fonner  adjndication.  Judquxitt,  H  018-8S0. 
Fnod.    Fbadd,  S8  40-49. 

lo  conveyance.    Fbaudulent  Cohvitawc- 
E8,  U  2SS-269. 
Fraud  m  procaring  execatioD  of  bill  or  note. 
Bills  and  Notks,  {  477. 
Of  contnct.    Contbacts,  {  342. 
Of  deed.   Dibdb.  S  188. 
Fraud  in  procuring  judgment.    JuDOltBNT,  { 
460. 

Release.   Release,  |  62. 
Fraudulent  diversioa  frf  bill  rar  note.  Bills 

AHD  Notes,  {  479. 
Freedom  fitnn  contributorr  nei^igenoe  of  pae- 
aenger.  CUbejebs.  |  314. 
Of  person  injured  hj  animal.   AmiULS,  | 
74. 

Gambling  tranaacdons.   Gamiko,  |  48. 
Good  faitb  in  porchaae  of  bil)  or  note  and  pay- 
ment of  value.    Bills  ahd  Notes,  || 

467.  481. 

Of  plaintiff  askinj;  specific  performance  of 
contract.  Specific  Pbrfobhancb,  |  114. 
Of  purchaser  of  land.   Tbrdob  aitd  Ptm- 

CtlASEB,  {  240. 
Groanda  for  contest  of  wilL   Wills,  |  282. 
For  divorce.   Divorce,  {  08. 

GCABANTT,  SI  83-87. 

Illegality  in  bill  or  note.    Bills  and  Notes, 
8  478. 

Of  contract    Contbacts,  {  342. 
Infancy.    Infaitts,  gf  93,  94. 
Infringement   of   trade-mark   or  trade-name. 

Tradb-Mabks  and  Tbade-Naues,  S  92. 
Injury  from  escape  or  explosion  of  gas.  Gas, 
%  20. 

From  negligence.    Neoliqence,  f  114. 
Insolvency  of  grantor  In  fraudulent  coUTeyanee. 

Fraudulent  Convetances,  261. 
Insurable  interest.    Insubance,  S  630. 
Intent,  as  element  of  fraud.  Fbaud,  {  42. 
Of  libel  or  alander.   Libel  and  Slandbb, 
S  83. 

Interest.    Intebest,  S$  G4-66. 

Ehie  on  bill  or  note.   Bills  and  Notes,  | 
471. 

Of  defendants  in  action  to  foreclose  mort- 
gage.   MOBTOAOES,  i  452. 
Judgment  as  estoppel  or  defense.  Judoment, 

H  948-950. 
Jurisdictional  facta— 

COUBTS,  H  15,  164,  170. 
Justices  of  tub  Peace,  {  134. 
Removal  of  Causes,  ||  61,  76. 
Wills,  fi  281. 
JnatiScation  for  libel  or  slander.    Libel  ahd 

Slandbb,  i  94. 
Knowledge  of  conatroction  of  public  improve- 
ment  HCNICIPAL  Cobpobations,  |  567. 
Of  defects  la  spark  arrestera  on  locomotives. 

Railboaim,  I  478. 
Of  falai^  of  representationa.    Fraud,  | 
45. 

Of  peril  <tf  person  on  track.  Bailboads,  | 
3M. 

License  in  respect  to  real  property.  Licenses, 
f  64. 


Limitation  of  liability  of  carrier  for  loss  of  or 
injuries  to  goods.    Cabbiebs,  S  1^2. 
For  injuries  to  passengers.    Cabbiebs,  S 
314. 

For  loss  of  or  injury  to  live  stock.  Cab- 
biebs, S  227. 
Loss  of  or  injury  to  goods  in  course  of  trans- 
portation.  Cabbiebs,  %  131. 
To  goods  stored.    Wabehouseuen,  S  34. 
To  passengers'  baggage.   Cabbiebs,  {  408. 
Loss  of  written  instrument    Lost  Instbu- 
VENTS,  g  22. 
Under  insurance  policy  and  cause  thereof. 
Insubance,  gg  635,  640,  815. 
Malice  as  element  of  libel  or  slander.  Libel 

AND  Slandbb,  g  88. 
Malicious  Pbosbcution,  ff  46-55. 
Matters  avoiding  bar  of  statnte  of  limltationB. 
LiHiTATioN  or  Acnona,  gg  177, 179, 192. 
Requiring  production  of  writing  before  trial. 
DiacovBBT,  I  84. 
Maturity  of  bill  or  note.  Bills  ahd  Noras,  | 
468. 

Mesne  profits.   Bjkctubht,  f  184. 
Miarepresentation  and  fraud  by  vendor  of  land. 

Vbhdob  and  Pubchabeb,  I  314. 
Mistake  In  execution  of  UU  or  note.  Bnxs 
AND  Notbb.  I  477. 
In  making  payments.   Patment,  g  89. 
Mitigation  of  damages  for  libel  or  slander. 

Libel  and  Slandeb,  |  95. 
Monet  Lent,  g  6. 
Monet  Paid,  g  8. 
Monet  Received,  g  17. 
Municipal  ordinances.    Municipal  Cobpoba- 
tions, g  122. 
Negligence.    NBouaENCB,  gg  107-117,  119. 
Negligence  causing  injuries  from  fires  set  by 
railroad  company.    Bailboads,  g|  478, 
479. 

To  animals  on  or  near  railroad  tracks. 
Railboads.  is  439,  440. 

To  passengers.   Cabbiebs,  gS  314,  315. 

To  persons  at  railroad  crosungs.  Bail- 
boads, gg  344,  845. 

To  persona  on  or  near  railroad  traclts. 
Railboads,  |g  394,  395. 

To  persons  on  or  near  street  railroad  tracks. 
Stbeet  Railboads,  gg  110,  111. 

To  travelers  on  highway.  Hiohwats,  | 
208. 

To  travelers  on  street   Municipal  Cob- 
pobations, S  816. 
Negligence  in  use  of  highway.   Hiohwats,  | 
184. 

Of  street  Municipal  Cobpobationb,  g 
706. 

Negligence  at  broker.    Bbokbbs,  |  88. 

Of  oorporatltni  in  genersL  Oobpobationi^ 
I  513. 

Of  fellow  servant   Mastbb  and  Sebvant, 

g  259(1-4). 
Of  master  causing  Injuries  to  servant 

Masteb  and  Sebvant,  g  258  (1-20). 
Of  servant  causing  injury  to  third  penon. 

Mastbb  and  Sebvant,  |  329. 
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Negligence,  etc.— (Cont'd). 

Or  default  in  transmission  or  delivery  of 
telegrams.      T£t£uBAFiis    and  Tele- 
phones, I  €5. 
Or  malpractice  by  physician  or  surgeon. 
Physicians  and  Suboeons,  §  J8. 
Nonpayment  of  bill   or  note.     Bills  and 

Notes,  8  470. 
Notice.    Notice,  f  13. 

A8  condition  precedent  to  action  on  con- 
tract.   CONTHACTS,  §  33G. 
Of   defect   causing   injury    to  passenger. 

Carbiebs,  §  314. 
Of  nonpayment  or  of  protest  of  bill  or  note. 

Bills  and  Notes,  {  460. 
To  property  owner  to  make  improvements 
as  condition  precedent  to  enforcement  of 
assessments.   MUNICIPAL  CoBFOBATlONS, 
S  567. 
Nuisance,  S8  32,  48. 

Obstruction  of  flow  of  surface  waters.  Wa- 
ters and  Wateb  Cour8e:s,  |  1S6. 
Oaster.    Ejectuent,  |  66. 
Ownership  by   adverse  possession.  Adverse 
Possession,  i  111. 
And  operation  of  railroad.   Railboadb,  | 
268. 

Of  bill  or  note.  Bills  and  Notes,  IS  4CT, 
480,  481. 

Of  place,  property,  or  instrumentality  caus- 
ing injury.    Neglioencb,  {  109. 

Of  property  claimed  Id  ejectment  EIject- 
MENT,  SS  65.  82. 

Of  property  claimed  in  forcible  entry  and 
detainer.  Forcible  EIntbt  and  De- 
tainer, I  24. 

Of  property  claimed  in  trover.  TROVER 
AND  Conversion,  i  32. 

Of  property  levied  on.    EXECUTION.  {  102. 

Of  property  subject  of  suit  for  trespass. 
Trespass,  |  40. 

Of  property  subject  of  suit  to  foreclose 
mortgage.    Mobtoages,  {  449. 

Of  property  subject  of  suit  to  quiet  title. 
Quieting  Title,  S  35. 

Or  interest  of  insured.  Inbubance,  {  633. 
Part  [Wtyment  to  toll  statute  of  limitations. 

Limitation  op  Actions,  S  192. 
Payment.    Payment,  §§  55,  57,  59-63. 

Of  bill  or  note.   Bills  and  Notes,  {  484. 

Of  loss  under  insurance  policy.  Insur- 
ance, S  815. 
Performance  of  conditions  attached  to  grant  of 
public  aid  to  railroad  company.  Rail- 
roads, I  35. 

Of  bill  or  note.   Bills  and  Notes,  §  468. 

Of  contract  of  sale.  Vendor  and  Pur- 
chaser, S  314. 

Of  insurance  policy.  Insurance,  8§  634, 
640,  815. 

Performance  of  conditions  precedent  to  action 
between  partners.   Partnership,  g  120. 
To  foreclosure  of  mortgage.   Mortgages,  § 
450. 

Performance  of  contract    Contracts,  SS  335, 
343,  344. 

By  plaintiff  asking  specific  performance. 
Specific  Pebfobmancb,  I  114. 


Pollution  of  waters.    Waters  and  Water 

Courses,  §§  77,  126. 
Possession.    Advebbe  Possession,  8  110. 
Of  funds   by  administrator.  Executors 

AND  Administrators,  g  104. 
Of  personal  property.    Tbespass,  §  40. 
Of  place,  property,  or  instrumentality  caus- 
ing injury.   Negligence,  |  109. 
Of  real  property — 

Ejectment,  §g  65,  60. 
Forcible  Entry  and  Detainer,  |24. 
Quieting  Title,  {  35. 
Trespass,  §  40. 
Prescriptive  rights  in  waters.    Waters  and 

Water  Courses,  g  152. 
Presentment  of  bill  or  note  for  payment  Bills 

AND  Notes,  §§  409,  482. 
Privileged  communications.   Libel  and  Slav- 

DER.  g  03. 

Probable  cause   for  prosecution.  Malicious 

Prosecution,  §§  47,  49. 
Protest  of  bill  or  note.   BiLU  AND  Notes,  | 

469. 

Proximate  cause  of  injuries  frooa  defects  or  ob- 
structions in  highways.  Highways,  { 
208. 

From  defects  or  obstructions  in  streets. 

Municipal  Corporations,  |  816. 
To  passenger.   Carriers,  8  314. 
Publication  of  libel  or  slander.    Libel  and 

Slandeb,  8  84. 
Of  ordinances.  Municipal  GoBpoRATioNSt 

8  633. 

Record  of  chattel  mortgage.   Chattel  Mobx- 

QAGES,  8  177. 
Relation  of  carrier  and  passenger.  Oabriebs, 
8  245. 

Of  master  and  servant.  Master  and  Serv- 
ant. 8  257. 
Release.  88  45,  46,  49-53. 
Reliance  on  fraudulent  representations.  Fbaud, 
S4(I. 

Repair  of  demised  premises.    Landlobd  aso 

Tenant,  8  154. 
Residence.  Divorce,  8  91. 
Res  judicata.   Judgment.  8§  94S-95a 
Riparian  rights.  Watebs  and  Wateb  Coubs- 

ES,  f  49. 
Seduction.  {  16. 

Separate  maintenance.   Husband  and  Wife, 

8  206. 

Separate  property  of  married  women.  Hus- 
band AND  Wife,  8  229. 
Services  rendered.   Work  and  Labor,  H  21- 
24. 

By  physician  or  surgeon.  Physicians  and 

Surgeons,  §  24. 
To  paupers.    Paufebs,  |  SI. 
Special  damage  from  libel  or  slander.  LiBBL 

and  Slander,  8  89. 
Statute.  Statutes,  88  279-281. 

Oivii^  right  of  action  for  cansing  death. 

Death,  |  48. 
Of  frauds.  Frauds,  Statute  of,  88  145- 
156. 

Of  limitations.    Lihitatioh  of  Actions, 
88  176-193. 
Subscriptions,  f  21. 
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Supplies  for  panpen.  Faupebs,  J  S2. 
Saretysbip.    Puitcipal  abtd  Subeit,  H  154- 
157. 

Tender.   Tender,  {  22. 

In  action  to  enjoin  execution  of  tax  deed. 

Taxation,  S  752. 
Of  deed  by  vendor.    Vendob  and  Pub- 

CRASER,  il  2S0,  349. 

Termination  of  prosecution.    MALiciOua  Pbos- 

ECX'TION,  |§  47,  51. 

Title  by  advetse  x>osses8ion.    Adverse  Posses- 
sion, i  111. 

Of  plaintiff  in  action  to  foreclose  mortgage. 

Mobtqaoes,  8  449. 
Or  interest  of  insured.    Insdbakce,  fi  633. 
To  bill  or  note.  Bnxs  and  Notes,  H  407, 

480,481. 

To  or  ownership  of  sooda  shipped.  Gab- 
biebb,  8  76. 

Title  to  property  claimed  In  ejectment  ElJECT- 

MENT.  §S  65, 
Claimed  in  forcible   entry   and  detainer. 

PoBCiBUE  Entbt  and  Detaineb,  $  24. 
Claimed  in  trover.   Tboteb  and  Conveb- 

siON,  8  32. 
Levied  on.   Execution,  8  192. 
Of  railroad.    Razuioads,  f  268. 
Sut^ect  of  Buit  for  trespass.   Tbebpabs,  | 

40. 

Sobject  of  suit  to  quiet  title.  QuiETlNO 
Title,  8  35. 
Torts  in  general.   Tobts,  f  20. 

Of  municipal  corporations  in  general.  Mu- 

NICIPAL  COBFOBATIONS,  f  742. 
TbADE-MaBES  AND  TbADE-XaMES,  S 

Transfer  and  ownership  of  bill  or  note.  Bixxs 

AND  Notes,  S3  467,  480. 
UscBT,  8  Ill- 
Validity  of  contract.  Contracts,  g  342. 

Of  deed.   Deeds,  |  188. 
Violation  of  Sunday  laws.    Sunday,  §  22. 

Of  trust.  Trusts,  g  371. 
Waiver  of  conditions  of  insurance  policy.  IN- 

SUBANCE,  88  634,  815. 
Want   of  consideration  for  contract.  Con- 

TBACTB,  8  340. 

Of  jurisdiction  of  justice  of  the  peace.  Jus- 
tices or  THE  Peace,  {  01. 

Of  probable  cause  for  prosecution.  Mali- 
cious Pbosecution,  §8  47,  49. 
Width  of  street.   Railroads,  8  79. 

Ib  MtloM  between  parties  partlonlsr 
rclstlsiui. 

See- 
Bailor  and  bailee.    Bailment,  g  30. 
Corporations  and  members  thereof.  Cobpoba- 

tions,  S  189. 
Indemnitor  and  indemnitee.    Indemnity,  8  15. 
Stockholders  and  officers  and  agents  of  corpora- 

tiona.    COBPORATIONS,  g  320. 

tm  BCtloas  br  or  •cainst  psrtlcalar  clasa- 
es  of  persoas. 

fee- 
Assignees.  AamoincEirTa,  fl  130-182. 

For  benefit  of  creditors.  Absionheiits  tor 

Benefit  or  Cbeditobs,  8  277. 


Attobnct  and  Client,  gg  128,  129,  165. 
Bailee  of  animals.    Aniuals,  g  27. 
Banks  and  Banking,  gg  154,  155,  175,  212. 
Beneficial  Associations,  {  20. 
Bbokebs,  88  3S,  82. 

Cabbiebs,  88  20,  45,  60,  94.  131,  184,  202,  227, 

275,  314,  315,  343,  380,  408. 
Claimants  under  tax  titles.    Taxation,  |  809. 
Clerks  op  Coubts,  gg  37,  70,  75. 
Colleoes  and  Universities,  g  10. 
Consolidated  corporations.     Cobfobations,  8 

691. 

Corpobatioks,  §g  512-515,  591,  614,  072. 
Counties — 

Counties,  88  170,  222. 
Highways,  g  208. 
County  officers.    Counties,  8  101- 
Creditors    of    insolvent     Assignuents  vob 

Benefit  of  Cbeditobs,  g  294. 
Depositaries,  g  11. 

Depositors  in  banl».  Banks  and  Banking, 
g  154. 

Devisees.    Wills,  g  741. 
Druggists,  g  10. 

Election  inspectors.    Elections,  8  252. 
Executors  and  Administrators,  gg  194,  287, 

338,  302,  442-449,  473,  474,  509  (6),  537  (8). 
Executors  de  son  tort    ExECtJTOBB  AND  Ad- 

ministbatobs.  8  544. 
Foreign  corporations.    Cobpobations,  |  672. 
Guarantors.   Guaranty,  gg  83-87. 

GUABDIAN  AND  WaRD,  gg  130,  170. 

Heirs,  distributees,  or  purchasers,  on  debts  of 
intestate.    Descent  and  Dibtbibdtioh, 

g  146. 

Or  distributees.    DESCENT  AND  DlSTBIBD- 
TION,  gg  90,  91. 
Husband  and  Wife,  gg  228-230. 
Infants,  gg  01-05, 

Initial  and  connecting  earriets.    Gabbiebb,  g 

184. 

Insane  Persons,  g  97. 

Insurance  agents.    Insubancb,  g  84. 

Companies.    Insubance,  SI  370,  628-643, 
645,  815. 
Justices  of  the  Peace,  g  28. 
Landlord  and  Tenant,  gg  129,  170,  230,  285, 

291,  331. 
Legatees.   Wills,  g  741. 
Life  tenants.    Life  Estates,  g  28. 
Masteb  and  Sebvant,  gg  39,  80.  255-261,  329. 
Members  of  ditching  association.    Dbains,  g 

21. 

Mortgagors— 

Chattel  Mobtgages,   gg  172,  176,  229, 
277. 

Mortgages,  gg  444-459. 
Municipal  Cobfobations,  gg  706,  742,  810, 

845,  857,  905,  1034. 
OmcQts,  I  141. 

Officers  and  agents  of  corporatioDS  in  general. 
Cobfobations,  g  360. 

Owner  of  property  taken  for  public  use.  Em- 
inent Domain,  g  293. 

Partners,  after  dissolution  of  partnership. 
Pabtnebshzp,  g  296. 

Pabtnership,  gg  120,  211-216,  242,  327,  348. 
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Payee  of  check  against  bank.    Banes  and 

Banking,  {  155. 
Physicians  and  Suboeons.  §i  18,  24. 
peincipal  and  aoent,  {§  79,  89,  189. 
Principal  and  Subett,  154-157. 
Railboads,  SS  104,  188,  254,  282,  344.  346, 

394.  395,  439,  440,  478,  479. 
Receivers — 

Banks  and  Banking,  {  82. 
Receivebs.  I  183. 
Of  insurance  companies.    Insurance,  |  71. 
Relioious  Societibs,  8S  25,  31. 
Remaiadermen.    Reuaindebs,  S  H. 
Schools  and  ScnooL  Distbicts,  $S  120,  145. 
Sheriffs  and  constables  and  their  indemnitors. 

Sheriffs  and  Constables,  |  1S7. 
f>bii)owners.    SiriPFiNa,  i  86. 
States.  §  208. 

Stockholders.    CoBposATioNe,  i  268. 

Suing  or  defending  on  behalf  of  corpora- 
tion.    COBPOBATIONS,   |  211. 
Street  Railroads.  ||  110,  111. 
Sureties.  Pbincipal  and  Subett.  iS  154^157. 
On  bonds  for  support  of  bastard.  Bas- 

TABDS,  I  80. 
On  bonds  of  guardians.    Gvabdian  and 

Wabd,  I  1^ 
On  bonds  of  Justices  of  the  peace.  Jus- 
tices OF  THE  Peace,  S  29. 
On  bonds  of  liquor  dealers.  Intoxicating 
LlQUOBB,  I  88. 
SnrriTing  partners  or  representatives  of  de- 
ceased partners.    Pabthebsbip,  S  258. 
Taxpayers.    MUNICIPAI.  OOBPOHATIONS,  1 1000. 
Teachers.    SoHOOU  and  School  Distbicts, 
{  145. 

Telegraph   or   telephone   oompanies.  Tele- 

GBAPBS  AND  TELEPHONES,  H  20,  95,  78- 

Towns.   Towns.  1  78. 
Tnistees.    Tbusts,      261,  371. 

In  bankruptcy.   Bankbuptot,  |  802. 
Turnpike  companies.    Tdbhfieeb  and  Toll 
SOADB,  I  48. 

United  States  Marshals,  |  86u 
Wabbhoubeuen,  I  34, 

In  partlenlmr  aetlona  of  v'*«M<Uiiwi> 

See- 
Abatement  of  nuisance.   Muisahob,  |S  32,  75, 

84. 

Account,  Action  on,  S  6. 

AccouQtiog  by  pledgee.    Pledges,  {  51. 

Account  Stated,  fi  18. 

Action  on  the  Case,  {  4. 

Alienation  of  affections  of  husband  or  wife. 

Husband  and  Wife,  |  332. 
Alteration  of  boundaries  of  muaicipalities.  Mu- 
nicipal COBPOBATIONS,  {  33. 
Of  highway.    Highways,  §  72. 
Annexation  of  territory  to  towDsbip.  Towns, 

§  9. 

Annulment  of  marriage.   Mabbiaoe,  §  60. 
Appointment    of    administrator.  Exbcutobs 

AND  AdHINISTBATOBS,  $  20. 

Of  administrator  de  bonis  non.  Executobs 

AND  Adminjstbatobs,  8  37. 
Of  leceiveT.   Receivebs,  |  32. 


Arbitration  bonds  and  agreements.  Abbitba- 

TION  AND  AWABD,  {  25. 

Ascertaiament  and  entry  of  record  of  unrecord- 
ed highway.    Highwats,  |  IS. 
Assault   ASSAULT  and  Battebt,  {  24. 
Assigned  claims.   Assignments,  Si  130-132. 
Assumpsit,  Action  of,  |f  17-24, 
Attachment,  %%  119,  211. 
Award.   Abbitbation  and  Awabd,  |  85. 
Bail  bonds.    Bail,  §§  33,  89. 
Bank  checks,  by  payee  thereof.    Baitks  and 
Banking,  8  155. 
Notes  for  nonpayment  thereof.   Banks  and 
Banking,  8  212. 
Bastardy  proceedings.    Babtabds,  88  40,  48- 
52. 

Bills  and  Notes.  88  461^89.. 
Bonds.   Bonds,  §8  123-128. 

For  arrest  or  discharge  therefrom.  EJXE- 
CUTlON,  8  453. 

For  repossession  of  property  levied  on  for 
taxes.   Taxation.  8  579. 

For  sale  of  property  of  decedent's  estate. 
Executobs  and  Aduinistbatobs,  8  392. 

For  support  of  bastards.    Bastards,  8  88. 

Of  commiBsiooers  in  partition  proceedings. 
Pabtition,  6  91. 

Of  drainage  commissioners.    Dbains,  8  17. 

Of  executors  and  administrators.  Execu- 
tobs AND  Administbatdbb,  S  537  (8). 

Of  guardians.    Gdabdian  and  Wabd,  | 
182. 

Of  highway  contractors.    Hiohwats,  1 

113. 

Of  indemnity.    Indemnity,  8  15. 

Of  justices  of  the  peace.  Justices  or  ihb 

Peace,  8  29. 
Of  liquor  dealers.  Intoxicatiro  Liquobb, 

8  88. 
Of  public  offlceEs— 

GLBBKS  or  COUBTS,  I  70.. 

Counties,  8  101. 
Omoras,  S  141. 

Shebiftb  and  Constablbb,  8  16S. 
Taxakon,  f  670. 
Towns,  8  38. 
Of  receiveis.  Receivebs,  {  218. 
Of  school  officers.   SCHOOLS  and  School 

Distbicts,  |  48. 
Of  sorvivinyg  partners.    Paetnebship,  1 
26a 

Or  reoognisances  in  bastardy  proceedings. 
Babtabds,  S  47. 
Bonds  or  undertakings  in  attachment  proceed- 
ings. Attaohuent,  8  849. 

In  ne  exeat  proceedings.   Nb  Exeat,  |  14. 

In  proceedings  for  injunction.  Injunc- 
tion, 8  250.  ■ 

In  replevin.   Replevin,  8  133. 

On  appeal.    Appeal  and  Ebbob,  8  1245. 

BOUNI'IES,  8  !• 

Breach  of  contract.   Contracts,  88  331-346. 
For  carriage  of  goods.    Cabbiebs,  8  69. 
For  carriage  of  passenger.    Cabbiebs,  | 
275. 

Of  indemnity.   Indemnity,  8  16. 
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Bleach,  etc.— {Coofd). 
Ot  sale- 

Salks,  SS  876-879,  410-413. 
Vendor  and  Pdbciiaseb,  8  349. 
To  deviae  property.    Wills,  {  68. 
To  fnmish  means  of  transportation.  Cab- 
BiEBs.  H  69,  227. 
Breach  of  coTenant    Covenants,  M  113-116. 
Bbkach  of  Mabbiagb  PBOMin,  S  18. 
Breach  of  warxuty  of  soods  sold.    Sales,  H 
433-437. 

Cancellation  of  oil  lease.  Mines  and  Hinzb- 
ALa,  I  78. 

Written   Instrnment.    CANOELLAnoN  or 
InsTEtncENTS.  K  36-39. 
Cebtiorabi,  I  42. 

Claims  against  decedents'  estates.  Exeoutobs 

AND  Administeatdbs,  $  251. 
Collection   of  tolls.     Tubnfikes   and  Toll 

Roads.  S  43. 
Collision  between  Tcssels.    Collision,  {  117. 
Communication  of  diseases  to  animals.  Ani- 
mals, I  33. 
Ctnnpelling  certification  of  result  of  election. 
ELEcnoNs,  i  252. 
Exchange  of  'lots  on  removal  of  county  seat. 

Couimss,  S  32. 
Payment  of  dalms  against  decedents*  es- 
tates. ExEcnroBS  and  Aduinistbatobs, 
I  283. 

Re-execution  of  lost  instrument.   Lost  In- 

ffTBUlCBNTS,  I  12. 
Refanding  of  taxes.   Taxation.  {  636. 
Satisfaction  of  judgment.    Judouent,  f 

894. 

Sattsfsction  of  mortgage.    MoBiaAGBS,  fi 
311. 

Transfer  of  corporate  stock.  Cobpoba- 
TIONS,  {  133. 
Compensation    of    arbitraton.  Abbitbation 
and  Awabd,  S  41. 
'   Of  attorney.   Attobnbt  AND  CUENT,  1 166. 
Of  broker.  Bbokbbs,  S  82. 
Of  corporate  officer*  and  agents.  Cobpoba- 

TI0N8,  S  308. 
Of  insnraoce  agents.    Insurance,  {  84. 
Of  municipal  officers.     Municipal  Cob- 

POBATIONS,  I  165. 

Of  physician  or  surgeon.   Phtbiciaks  and 

SUBGBONS,  S  24. 
Of  school  teachers.    Schools  and  School 

DiSTBICTS.  f  145. 
Or    fees   of   public   officer.    Clerks  of 

COUBTB,  i  37. 
Under  contract  for  construction  of  public 

improvements.      Hcnicipal  Cobpoba- 

noNS,  S  374. 
Condemnation  proceedings.   BiiiNEnT  DouAiN, 
H  180-195. 

CoD6noation  or  trial  of  tax  title.  Taxation, 

I  809. 

CONSPIBACT,  {  18. 

CoDstruction  of  wills.    Wills,  {  702. 
Contesting  or  setting  aside  will  or  probate. 

WiLLfi,  8i  280-286. 
Contract  of  reinsarance.   Insurance,  %  686. 
Of  suretyship.    Pbincipal  and  Surett, 
H  154-157. 


Contract,  etc.— (Cont'd). 

Or  transaction  entered  into  on  Sunday. 

Sunday,  S  22. 
With  county.    Covntxes,  |  129. 

Contribution,  {  9. 

Conversion  of  or  injury  to  mortgaged  property. 

Chattel  Mobtgaoes,  H  176,  177. 
Correction  of  judgment    Judgment,  |  294. 
County  warrants.    Counties,  {  170. 
Cbeditors'  Suit,  fifi  37-42. 
Criminal  conversation.    Husband  and  Wife, 

8  347. 

Damages  for  nuisance.    Nuisance,  fS  48,  76. 
For  violations  of  anti-trust  laws.  Honofo- 

LIES,  S  28. 

For  violations  of  dvfl  rights  laws.  Civil 

Rights,  8  13. 
From  construction  of  public  improvements. 
Municipal  Cobporatiohb,  {  404. 
Death,  fiS  45-52.  54,  55,  57. 
Debt,  Action  of,  IS  10-15. 
Delay  in  transportation  or  delivery  of  Uve 

stock.   Cabbiebs,  S  227. 
Determination,   establishment,   and  protection 
of  water  rights.     Waters  and  Watbb 
Courses,  S8  49,  107,  152. 
Of  adverse  claims  to  real  property.  QuiTT- 

iNO  Title,  §  21. 
Of  property  rights  of  church,  Reuqiovb 
Societies,  |  26. 
Detinue,  {  17. 

Disbarment  proceedings.  Attobnbt  ard  Cli- 
ent, I  62. 

Dissolution   and   accounting   of  partnenhlp. 
Pabtnebship,  I  327. 
Of  corporation.    Cobfobations,  (  614. 
Distribution  of  estate  of  decedent.  Exxcv- 

TOBs  and  Adminjbtbatobs,  |  314. 
IMversion  of  waters.    Watebb  and  Wateb 

COUBSEB,  I  87. 
DivoBCE,  H  80-108;  203.  201. 
Doweb,  {  78. 

Drainage  or  discharge  of  surface  waters.  Wa- 
tebb AND  Watu  Coubses,  |  126. 

Ejection  of  passenger  or  intruder  from  train. 
Cabbiebs,  g  380. 

Ejectment,  K  62-76,  78-84. 

Election  contests.   ELECTIONS,  IS  283-289. 

Enforcement  of  debt  secured  by  pledge.  Pledg- 
es, {  65. 

Of  drainage  assessments.   TyuAnuB,  U  89, 00. 

Of  escheat.    Ebcheat,  S  8. 

Of  forfeiture  for  violation  of  liquor  laws. 

Intoxicating  Liquors,  8  250. 
Of  legacy  charged  on  land.    Wills,  fi  826. 
Of  liability  for  support  of  insane  person. 

Insane  Persons,  f  58. 
Of  liability  of  officers  and  agenta  of  cor- 
poration for  corporate  debts  and  acts. 

Corporations,  S  360. 
Of  liability  of  stockholders  for  corporate 

debts  and  acta.   Corporations,  8  268. 
Of  lien.    Liens,  8  22. 
Of  lien  for  taxes  or  money  paid  for  invalid 

tax  title.   Taxation,  §  827. 
Of  mechanic's  Hen.    Mechanics'  Liens,  8^ 

2G9-277. 
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Enforcement,  etc.— (Cont'd). 

Of  municipal  taxes.   Mdkicifal  CobpOBa- 

TIONS,  I  978. 
Of  rigbt  of  exemption— 
Exemptions,  |  147. 
houestead,  i  213. 
Taxation,  |  251. 
Of  right  of  subrogatliHi.   Subbooation,  { 
41. 

Of  rigbt  of  BubrogatioD  of  insurer  to  rights 

of  insured.    Insubahcb,  {  606. 
Of  vendor's  lien.    Tendob  and  Pubchas- 

ER,  s  2sa 

Equitable  rdief  Bgalnat  Judgment.  Judgubnt, 

I  46a 

Bstablishment    and    enforcement    of  trust 
TBUST8,  f  371. 
And  protection  of  easement.  Easeuentb,  { 
61. 

Of  boundaries.   Boundabibb,  |  32. 

Of  claim  to  attached  property.   Attach - 

UENT.  I  806. 
Of  claim  to  property  garnished.  Gabnibh- 

mbnt,  I  216. 
Of  claim  to  property  taken  on  execntioD. 

ExEcunoNt  1 192. 
Of  drain.   Dbains,  |  28. 
Of  freight  rates.   Cabbiebs,  |  10. 
Of  highvay.    HioHWATs,  i  29. 
Of  VOL   WhjjB,  I  279. 
failure  of  railroad  to  maintain  private  cross- 
ing.   RAIUtOADB,  {  102. 
To  constmct  and  maintain  bridges  over 

canals.  Canals,  |  19. 
To  deliver  or  miad^very  of  goods  shipped. 

Cabbiebs,  i  94. 
To  deliver  possession  of  leased  premises. 

Landlord  and  Tenant,  |  129. 

FaUK    IlfPRISONMENT,   8  20. 

Forcible  Entry  and  Detainee,  fS  22-24. 
Foreclosure  of  Hen  for  cost  of  partition  fence. 
Fences,  {  15. 
Of  mortgage — 

Building  and  Loan  AssociATtONS,  i 
39. 

Chattel  Mobtoaoes,  S  277, 

MOBTQAOES,  H  444r-459. 

Railroads,  $  1S8. 
Street  Railroads,  §  55. 
Forfeitore   of  charter  of   railroad  company. 
Railroads,  32. 
Of  liquor  license.   Intoxicating  Liquors, 

i  m 

Forthcoming  l>onda.    Execution,  {  155. 

Fraud,  |S  40-49. 

Frei^t  charges.    Oabbiebb,  i  196. 

Gambling  contracts.  Oakinq,  i  4S. 

Garnishment.  S§  138-148. 

guabantt,  ss  83,  87. 

Habeas  Cobfus,  Si  52-54.  73-79,  83.  84. 

Infringement   of   trade-mark   or  trade-name. 

Trade-Marks  and  Tbade-Naues.  {  02, 
Injunction,  $S  116-128. 
Injuries  at  railroad  crossing.   Bailboadb,  {{ 
344,  345. 
By  animals.  Andealb,  S  74. 


Injuries,  etc.— (Cont'd). 

By  animals  running  at  large.   Anihalb,  S 

55. 

By  servants.    Habteb  and  Sebvant.  | 

329. 

By  trespassing  animals.    Anihalb,  S  100. 
Caused  by  electricity.  EXectsicitt,  {  19. 
From  accident  to  trains.    Railboadb,  t 

297. 

From  Construction  or  maintenance  of  tele- 
graph or  telephone  lines.  Telegraphs 
and  Telephones,  f  20. 

From  defects  in  demised  premises.  Land- 
lord AND  Tenant,  |  169. 

From  defects  in  steam  engine  owned  by 
city.    Municipal  Corporations,  8  857. 

From  defects  or  obstructions  in  bridges. 
Bridges,  S  46. 

From  defects  or  obstructions  in  highway. 
HlOHWATB,  {  208. 

From  defects  or  obstructions  in  sewers  or 
drains.  Munioipal  Cobfobations,  { 
845. 

From  defects  or  obstmcttons  in  streets. 

Municipal  Corporations,  S  816. 
From  escape  or  explosion  of  gas.   Gas,  §  20. 
From  explosion  of  boiler.   Steam.  |  6. 
From  6res  caused  by  operaUon  of  railroads. 

Railboadb,  K  47a  479. 
From  n^ligence.    Neouobnce,  H  107- 

117.  119. 

From  negligence  or  default  in  transmission 
or  delivery  of  telegraph  or  telephone  mes- 
sage. TKLEaBAPHS  and  TELEFHOHES,  { 
65. 

From  negligence  or  misconduct  of  sheriff  or 
constable.  Sbebiffb  and  Constables, 
8  137. 

From  negligent  or  wrongful  use  of  highway. 
Highways,  |  181. 

From  negligent  or  wrongful  use  of  street. 
MuNiciPAi,  Cobpobations,  S  706. 

From  sale  of  ammunition  to  Infant  Weap- 
ons, §  18. 

From  sale  of  liquor.   IntoxiCatinq  Liq- 

UOBS,  I  306. 
To  animals  caused  by  fences.  Fences,  S  25. 
To  animals  on  or  near  railroad  tracks. 

Railboadb,  g|  439,  440. 
To  easements.   Easeuentb,  |  68. 
To  faired  anbnals.   Animals.  S  27. 
To  lateral  support.    Adjoining  Land- 

OWNEBB,  B  2-4. 

To  licensees  and  trespassers  on  railroad 

property.   Railboadb,  |  282. 
To  passengers.  Cabbiebs.  H  314,  315,  343. 
To  peTS<His  on  or  near  railroad  tracks. 

Railboadb,  SS  394,  395. 
To  penwns  on  or  near  street  railroad  tra(^. 

Stbebt  Baxlboadb,  SS  110,  111. 
To  servants.    Master  and  Servant,  SS 

255-261. 
Insolvenct,  S  2L 

Insurance  policies.     Insurance,  SS  C28-G43, 
645,  815. 

Premium  notes.    Insubance.  S  197. 
Premiums.   Insubance,  S  188. 
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IKTEBPLZADEB,  H  23,  26. 

Judgment. 

JuDOUEirr,  H  912-916,  937-940. 

JUSnCES  OF  TBE  PEACE,  S  134. 

KUUdk  anlmalB  In  general.  Aniuau,  S  44. 
Libel  and  Slandeb.  H  100* 
Loss  of  or  injorr  to  goods  in  conise  of  trana- 
poTtatioQ.   Oabbierb.'SS  lal,  181. 

To  goods  stored.   Wabehoubemen,  |  34. 

To  lire  stock  In  course  of  transportation. 
Gabbiebs,  I  227. 

To  passengex's  baggage.   Gabbiebs,  f  408. 
liOss  of  property  of  gneat    Inrkeepebs,  {  11. 
Loot  Ikbtbumekts,  S  22. 
Malicious  PRoaECunoN,  $§  46-65. 
Mandautts.  §S  154,  158-167. 
Monet  Lent,  §  6. 
Monet  Paid,  §  8. 
MoxET  Received,  S  17- 
Miinicipal  orders.   Municipal  CoBPOBATions, 

S  005. 
Ke  Exeat,  {  6. 

Neglect  to  repair  partition  feneea.    Fences,  S 
17. 

K^igence  of  bank  directors.    Banks  and 
Banking,  S  82. 

Of  dm^ist.    DBtTGOISTB.  I  10. 

Of  justice  of  the  peace.   Jubticbs  op  the 

Peace,  {  28. 
Of  register  of  deeds.  Bsqistebs  of  Deeds, 

!«. 

Or  malpractice  of  physician  or  surgeon. 

PHmCIANS  AND  SUBQEONB,  {  18. 

Or  default  of  bank  as  to  collections.  Banks 

AND  Banking,  |  175. 
Or  misconduct  of  attorney.  Aitobnet  and 
Client,  f  129. 
Kccligent  oz  wrongful  acts  of  broker.  Bbo- 

KEBS.  {  38. 
New  trial  after  term.    New  Trial,  g  167. 
ObstmctioD  of  ditch.    Dbainb,  S  63. 
Of  highway.    Highwats,  S  160. 
Of  navigable  waters.   Navigable  Waters, 
i  26. 

Of  private  road.   Private  Roads,  §  0. 
Of  wharf.   Whabves,  S  22. 
Or  repalsion  of  flow  of  surface  waters. 
Waters  and  Wateb  Coubses,  S  126. 
Opening  or  setting  aside  partnership  accouat- 
ing.    Pabtnership,  §  348. 
Settlement  by  gtiardian.    Guardian  and 
Wabd,  8  165. 
Opening  or  vacating  default  judgment  Judg- 
ment, S  151. 
Judgment  of  justice  of  the  peace.  Jus- 
tices OF  THE  Peace,  S  128. 
Opening  pipe  line.   Gas,  f  21. 
Pabtition,  {I  54-62. 
Penal^.   Penalties,  |  S2. 

For  abandonment  of  wife  by  husband.  Hus- 
band AND  WUTE,  I  305^. 
For  dday  In  tranamission  or  delivery  of 
telegraph  or  telephone  message.  Tkle- 

OKAFBS  AND  TeLKFBONEB,  |  78. 


Penalty— (Cont'd). 

For  fiiiluTe  or  refusal  to  furnish  telepbonlc 
Benrices.  Tezagbaphb  and  Teli^hones, 

«7a 

For  failure  or  refusal  to  list  for  making 
false  list  or  sdiedule  of  property  for  as- 
sessment  Taxation,  S  845. 

For  negligence  or  default  In  transmission  or 
delivery  of  telegraph  or  telephone  message. 
Telegraphs  and  Telephones,  |  78, 

For  refusal  of  inspection  of  corporate  books. 

COBPOBATIONS,  |  613. 

For  vioUtion  of  liquor  laws.  Intoxicat- 
ing Liquors,  |  187. 

For  violation  of  municipal  ordinaiwea.  Mu- 
nicipal Cobfobations,  g  633. 

For  violation  of  regulations  as  to  posting 
schedule  of  trains.  Railboads,  I  254. 

For  violatl<ai  of  regulatiras  relating  to  car- 
riers. Gabbiebs,  |  20.  * 

For  violation  of  regulations  relating  to  tele- 
graph or  telephone  comi^nles.  Tele- 

GBAFHS  AND  TELEPHONES,  g  78. 

Permitting  escape  of  prisoners  arrested  in  civil 

proceedings.  Pbibons,  g  16. 
Pleas  in  criminal  prosecution.  Cbiuimai.  Law, 

gg  261-303. 

Pollution  of  surfiice  waters.  Watkbs  and  Wa- 
teb Coubses,  g  126. 
Of  waters.  Watebs  and  Wateb  Coubses, 
g77. 

Preliminary  complaint  in  criminal  prosecutionB. 

GBmiNAL  Law,  gg  20&-214. 
Price  of  land  sold.   Vendob  and  Fubchabeb, 
g  314. 

Of  liquor  sold.  Ihtoxzoatino  Liquobs,  g 
829. 

Or  value  of  goods  Bold.   Sales,  gg  352-355. 
Probate  proceedings.   Wills,  §§  273-277. 
Proceeds  of  mortgage  foreclosure  sale.  Mobt- 

oages,  g  568. 
Quieting  title.    Quieting  TrruE,  gg  33-43. 

To  public  lands.  Public  Lands,  g  61. 
Quo  Warranto,  gg  46-54. 
Recognizances.   Recoqnizanceb,  g  12. 
Recovery  of  deposits  in  bank.    Banks  and 
Banking,  g  154. 
Of  excess  of  charges  paid  to  carrier.  Cab- 

biebs,  §  202. 
Of  expenses  of  constructing  right  of  way 

fences.    Railroads,  g  104. 
Of  goods  delivered  by  seller  or  proceeds 

thereof.    Sales,  g  323. 
Of  goods  sold  conditionally.   Sales,  g  480. 
Of  insurance  premiums  paid.  Insubance, 
g  198. 

Of  interest    Intebest.  gg  64-66. 

Of  license  fees  or  taxes  on  liquor  traffic 

Intoxicating  Liquobs,  g  96. 
Of  moneys  collected  by  attorney.  Attob- 

NET  AND  Client,  g  128. 
Of  overpayments  on  claims  against  estates 

of  decedents.   Executors  and  Adminib- 

tbators,  g  287. 
Of  paypients.    Patuknt,  g  89. 
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Becorexy,  etc.— (Cont'd). 

Of  poasesalon  of  leased  property.  IiUiD- 
LOBD  AMD  Tenant,  S  280. 

Of  posaewion  of  mortgaged  property.  Chat- 
tel MOBTOAOES,  SI  172,  173. 

Of  price  paid  for  goods.  Sales,  {  396. 

Of  price  paid  for  land.  Tbndob  and  Pdb- 
CUABEE,  S  341. 

Of  public  funds  in  IiandB  of  c\eA  of  court. 
Clerks  op  Coubtb,  f  70. 

Of  public  office.   Officbbs,  {  83. 

Of  taxes  paid.  Taxation,  S  518. 

Of  university  lands.   Collkobs  and  TJki- 

VEBSmBS,  S  10. 

Redemption   from   judicial   sale.  Judicial 
Sales,  |  60. 
Prom  mortgage  sole.  MOBTaAOES,  |  616. 
Rbfobitation  or  Inbtbuuents,  K  85-41. 
Refusal  of  carrier  to  furnish  shipping  facili- 
ties.  Cabbiebs,  f  45. 
To  receive  or  transport  goods.  Gabbiebb, 
145. 

Relating  to  usury.   UsuBT,  J  111. 
Removal  of  iJbdy  from  cemetery.  Cemftebies, 
{  21. 

Of  cause.   Removal  of  Causes,  S  SG. 
Of  executor  or  adminiBtrator.  Executobs 

AND  ADUINISTRATOBS,   {  35. 

Of  fixtures.   Fixtures,  S  35. 

Or  transfer  of  mortgaged  property.  Chat- 
tel Mobtqaqes,  S  229. 
Rent.   Landlobd  and  Tenant,  {  230. 

Or  royalties  under  mining  lease.  Mines 
and  Minebals,  §  70. 

Or  royalties  under  oil  or  gas  leases.  Mines 

AND  MiNEBALS,  8  70. 

Replevin.  §S  50-«1,  63,  64,  66-60. 
Rescission  of  contract  of  sale — 
Sales.  8  130. 

Vendob  and  Pubchaseb,  1 123. 
Restraining  collection  of  assessments  for  roads. 
IIiohwats,  §  148. 

Collection  of  township  taxes.  Towns,  |  61. 

Construction  of  drains.   Dbains,  |  40. 

Construction  of  wharf.   Wuabves,  %  8. 

Ehiforcement  of  drainage  assessments. 
Dbains,  |  01. 

Enforcement  of  taxes.  Taxation,  I  611. 

Execution.  Execution,  f  172. 

Making  of  public  improvements.  Munici- 
pal Cobpobations,  I  323. 

Making  or  delivery  of  tax  deed.  Taxation, 
I  752. 

Nuisance.   Nuisance.  |  32. 
Obstruction  of  highway.    Highways,  { 
150. 

Removal  of  gate  from  easement  Ease- 
ments, 8  00. 
Sale   of   allotment   of   woric   on  drain. 

Drains,  S  48. 
Sale  of  property  to  pay  license  fee.  Li- 
censes .  8  35. 
Review  of  judgment.   Judgment,  8  335. 

Of  tax  assessments.    Taxation,  S  484. 
Revival  of  judgment   Judgment,  8  871. 
Rewabds,  8  15. 


Royalties  on  patented  invenUons.   Patents,  S 

219. 

Sale  of  land  to  enforce  assessment  for  public 
improvements.     Municipal  Cobpoba- 
tions, 8  507. 
Of  property  of  decedent.   Executobb  ani> 
Administrators,  88  336,  338. 
School  warrants,  orders  or  certificate  of  indebt- 
edness. Schools  and  School  Distbicts,  % 
93. 

Scire  facias.    Scibb  Facias,  8  10. 

Against  replevin  bail.    Justices  or  tbx. 

Peace,  8  135. 
On  forfeited  recognisance.  Recognizances* 
111. 

Seduction.  Seduction,  8  16. 

Separate  maintenance.    nuSBAND  and  Wife., 

8  296. 

Services,  supplies  end  other  expenditures  for 

paupers.  Paupers,  8  52. 
Setting  aside  allowance  or  disallowance  of 
claims  against  decedent's  estates.  Exec- 
utors AND  ADMINIBTBATOBB,  8  238. 
Asnessment   for   municipal  improvements. 

Municipal  Cobpobations,  8  513. 
Award.  Abbitbation  and  Awabd,  |  78. 
Conveyances  in  fraud  of  alimony.  Divobce,. 
8  276. 

Divorce  decree.   Divobce,  |  107. 
Drainage  assessments.    DRAINS,  8  82. 
Election  under  will.   Wiu.s,  8  707. 
Execution  sale.  Execution,  S  256. 
Mortgage.    Chattel  Mobtgages,  |  202. 
Settlement  b;  executor  or  administrator. 

EXECUTOBS  AND  ADUINISTBATOBS,  ft 
S00(6). 

Transfer  in  fraud  of  creditors  or  subsequent 
purchasers.  Fbaudulent  Convetances, 
8S  25S-2CD. 

Specific  performance.  Specific  Pebfobhance, 
88  112-117. 
Of  agreement  to  issue  paid-up  policy  of  in- 
surance.  Insubance,  8  370. 
Subscriptions.   Subscbiftions,  8  21. 

To  corporate  stock.  Cobpobations,  8  00. 
Supplementary  ^oceedings.     Execution,  81 
377,  387. 

Support  of  parent  by  child.    Parent  and 

Child,  8  4. 
Torts  in  general.   Tobts,  |  26. 

Of  municipal  corporations  In  general.  Mu-^ 
NiciPAL  Cobpobations,  g  742. 
Tbespass,  88  39-43. 
Tboveb  and  Convebsion,  88  32-34. 
Unlawful  detainer  of  leased  property.  IiAND- 

LORD  AND  Tenant,  8  201. 
Unpaid  taxes.  Taxation,  8  SdZ. 
Use  and  Occupation,  8  8. 
Vacation  of  highway.   XXiohwats,  8  77. 
Wages,  Master  and  Sebvant,  8  80. 
Widow's  allowance.   Executobs  and  Admin- 
istrators, 8  104. 
Work  and  Labor,  88  21-24. 
WroDRful  discharge  of  servant.    Master  and- 
Servant,  8  39. 
Enforcement  of  taxes.   Taxation,  S  013. 
Tax  sale.   Taxation,  8  684. 
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ReTiew  •f  deelaiMB  mmd  picadlnv  i> 
pcllate  «ovrtH. 

See— 

DceiBioiu  Teriewable.   Axte&l  akd  Ebbos,  H 

70;  78.  87,  102,  108. 
Parties  entitled  to  allege  enor.   Appeal  and 

Ebbob,  i  882. 
Pleadiog  to  assignment  of  errors.   Appeal  and 

Ebbob,  g  749. 
Presnmptioiis  on  appeal.   Appeal  and  Ebbob, 

H  915-919. 

Record  for  purpose  of  review.    APPEAL  AND 

Ebbob,  I  618. 
Reriew  (kf  decisions  as  dependent  on  motion  for 
new  tti&l  in  lower  court.    Afpbai.  anO 
Ebbob.  I  285. 
On  prejudicial  nature  of  error.  APmAL 
AND  Ebbob,  H  1088-1O12. 


Review,  etc.— <Oont'd). 

On  ptesentatioD  of  question  In  lower  court 
Appkal  and  Ebbob,  I8  191-197,  23G. 

On  presentation  of  qnestion  in  record.  Ap- 
peal AND  Ebbob,  H  496.  490,  SOO.  001, 
S40,  678-082. 

On  Bpedficstion  la  assignment  of  errors. 
Appeal  and  Ebbob,  H  725,  737. 

On  statements  in  brief.  Appeal  and  Eb- 
bob, I  757. 

On  taking  of  exception  In  lower  court.  Ap* 
PEAL  AND  Ebbob.  H  252-256. 
Review  of  decisions  Involviiv  discretion  of 
court.  Appeal  and  Ebbob.  $1  969,  960. 

Qnestions  of  feet  Appeal  and  Ebbob,  f 
1024. 

Trial  de  novo  on  appeal  from  justice's  coort 

JCBTZCES  OF  JBX  PEACE,  |  174. 

From  nmniclpal  court   Coubtb,  |  190; 


L  FOBM  AWP  AIXEQATIOira  IK 
GEHERAL. 

DetermiuatiOD  of  nature  of  action  by  pleading 
contract  or  tort,  see  Action,  S  27. 

Form  and  contents  of  pleading  as  affecting  right 
to  open  and  close  at  trial,  see  Tbial,  $  25. 

Id  justices'  courts,  see  Justices  of  the  Peace, 
190. 

i  X.  Hatnre  and  mod*  of  jlaadim  in. 
Cener«L 

U]  (Snp.  1S55)  - 
The  spirit  of  the  Code  of  1852  ia  that  the 
parties  shall  place  upon  the  record,  in  the  form 
of  arerments,  the  real  facts  of  the  case,  es- 
chewing all  fictions  and  repetitions.— Shinloub 
r.  Ammerman,  7  Ind.  347. 

Fob  Cases  fbou  Othbb  States, 
See  39  Cent.  Dia.  Plead.  SS  1.  2. 
See,  also,  31  Cyc.  pp.  43,  44. 

I  C  Stmtmtttrj  provisions. 
M  (Sap.  UK) 

The  statute  providing  certain  fbnns  in  civ- 
il cases  (2  Gav.  &  H.  Rev.  St  373)  does  not 
require  that  those  forms  shall  be  used,  but 
on^  provides  that  thej  may  be  used,  and  that 
Iher  shall  be  sufficient  in  cases  to  which  they 
ire  applicable.— Shipler  t.  Isenhower,  27  Ind. 
3& 

FoK  Cases  fbou  Other  States, 
See  39  Cent.  Dio.  Plead.  IS  8,  4. 
See,  also,  31  Cyc  p.  43. 

I  8.  WoBsssity  for  written  ploadinga. 

To  correct  judgment,  see  Judohent,  {  294. 

W  (Sap.l8S3) 
Thoagb  pleadings  may  not  be  required  by 
■Utnte  in  a  given  proceeding,  there  seems  to 
be  no  good  reason  why  parties  may  not,  if 
diey  elect  to  do  so.  put  the  facts  on  record  in 
the  form  of  pleadings,  rather  than  in  the  idiape 


of  evidence,  and  thus  secure  the  judgment  of 
the  court  upon  the  matters  of  law  arising  out 
of  the  facts.— Puett  v.  Beard.  86  Ind.  172,  44 
Am.  Rep.  280. 

Fob  Cases  fboh  Otiieb  States, 

See  39  Cbmt.  Dig.  Plead,  i  5. 
See,  also,  31  Cyc.  pp.  45.  46. 

8  S.  SabJeot-m»tter  of  mU«c«tions  ia 
seneraL 

[a]   (Sup.  1839) 

A  plea  founded  on  an  ordinance  of  a  pri- 
vate corporation,  without  setting  out  the  or- 
dinance or  act  of  incorporation,  is  bad.— Plant 
V.  Wormager,  5  Blackf.  236. 

A  plea  asserting  a  right  founded  on  a  stat- 
ute should  aver  every  fact  necessary  to  show 
that  the  case  is  within  it.— Ezra  T.  Manlove,  7 
Black!  889. 

Fob  Cases  fbom  Other  States, 
See  39  Cent.  Dig.  Plead.  |  7. 
See,  also,  31  Cyc  p.  47. 

S  6.  Mattora  JndloiallT  notieed. 

[a]  (Sup.  IMS) 

Matter  of  law  cannot  be  pleaded  la  bar  of 
an  action.— Scott  v.  Brokaw,  6  Blackf.  241. 

[b]  (Sup.  I860) 

In  cases  under  the  statute  where  the 
courts  arc  required  to  take  judicial  notice  of 
the  existence  of  certain  corporations,  a  denial 
of  incorporation  docs  not  put  plaintiff  to  proof 
thereof  at  the  trial. — Anderson  v.  Kerns* 
Braining  Co.,  14  Ind.  190,  77  Am.  Dec.  63. 

[cl    (App.  1839) 

The  court  will  take  judicial  notice  that 
defendant  "town  of  Thomtown"  is  an  incorpo- 
rated town:  so  that,  under  Burns'  Bev.  St. 
1894,  S  377  (Rev.  St.  1881,  S  374),  it  Is  unnec- 
essary to  allege  this  in  the  complaint— Town 
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of  Thorntown  t.  Fugate,  52  N.  E.  TG3,  21  lud. 
App.  537. 

[d]  <App.  1903) 

Conduct,  judiciall;  noticed  as  beiog  with- 
in the  scope  of  the  employmeDt  of  the  conduc- 
tor of  a  trait),  need  aot  be  alleged  to  be  with- 
in the  scope  of  his  employment.— Indianapolis 
&  E.  Ry.  Co.  r.  Barnes,  74  N.  E.  583,  35  Ind. 
App.  485. 

[e]  (App.  1910) 

In  an  action  for  injuripa  to  a  driver  in  a 
coal  mine  by  the  fall  of  rock  from  the  roof  of 
the  mine  entry,  a  complaint  alleging  that  the 
timbers  which  upheld  the  roof  at  that  point 
were  broken,  weak,  and  insufficient  to  sustain 
the  roof,  and  that  defoudant  had  knowledge  of 
the  defective  and  dangerous  condition  thereof, 
and  tor  more  than  10  days  prior  to  the  date 
of  the  accident  knew  that  it  was  liable  to  fall 
and  injure  its  employ^  who  were  required  to 
pass  along  the  entry,  etc.,  was  not  defective 
for  failure  to  aver  that  the  defect  complained 
of  could  be  remedied,  since  the  court  will  take 
judicial  notice  that  a  structure  once  made 
could  be  repaired.— Princeton  Coal  Mining  Co. 
V.  Howell,  02  N.  E.  122. 

Fob  Cabeb  rsou  Otheb  States, 
Ske  30  Cent.  Dio.  Plead.  |8  8,  9. 
»ee.  also,  31  C^c.  p.  47. 

I  7.  Matton  at  pnnimptloB  or  Impll- 

In  action  to  enforce  assessment  for  mnniclpal 

improvements,  860  MUNICIPAL  COBFOBA- 
TI0N8,  §  567. 

[a]    (Sop.  18S3) 

Facts  which  the  law  will  imply  from  oth- 
er facts  need  not  be  pleaded,  as  it  is  sufficient 
for  a  party  to  state  in  his  pleading  the  actual 
facts  on  which  his  caus^  of  action  is  based.~- 
Drum  V.  Stevens.  94  Ind.  181. 

rbi  (Sup.  isse) 

A  genera]  ayerment  in  an  answer  of  the 
dae  adoption  of  a  resolution  by  a  common 
council  is  sufficient,  without  showing  the  par- 
ticular manner  of  its  adoption,  since  all  pre- 
sumptions ought  to  be  indulged  in  favor  of  the 
regularity  of  the  proceedings  by  which  the  res- 
olution referred  to  was  adopted.— Over  v.  City 
of  Greenfield,  107  Ind.  231,  S  N.  E.  872. 

[cl  Bums*  Rev.  St  1901,  {  3307,  provides 
that  all  copartnerships,  associations,  and  com- 
panies engaged  as  foreign  express  companies 
shall  file  in  the  office  of  the  recorder.  In  each 
CQimty  in  which  thdr  budness  is  condncted  or 
where  they  may  have  an  agency  or  office,  a 
statement  setting  forth  the  name  of  such  as- 
sociation, etc.  Held,  that  where  a  complaint 
in  an  action  against  an  express  company  aver- 
red that  defendants  were  "a  partnership  and 
association,"  engaged  in  the  business  of  carry- 
ing money,  merchandise,  etc.,  within  the  state, 
it  was  not  necessary  to  aver  that  the  copart- 
ners bad  complied  with  the  law  and  filed  a 


statement  of  tlieir  trade-name,  since,  as  they 
were  bound  to  do  so  under  the  statute,  it  would 
be  presumed  that  they  had  complied  therewith. 
—(Sup.  1903)  Adams  Exp.  Co.  v.  State.  G~  N. 
E.  1033,  ICl  Ind.  328;  (1903)  Id.,  67  N.  E. 
1092,  161  Ind.  705;  (1903)  United  States  Exp. 
Co.  V.  State,  67.  N.  E.  1002,  161  Ind.  705; 
(1903)  Adams  Exp.  Co.  v.  Same,  67  N.  E. 
1092,  101  Ind.  706;  (1906)  American  Exp. 
Co.  T.  Same,  167  Ind.  707,  79  N.  E.  353. 

[d]     (App.  1904) 

Where  a  lease  provided  that  the  rentals, 
when  due,  (should  be  deposited  in  a  certain 
bank,  a  deposit  in  the  luink  was  a  payment  of 
rent  under  the  lease,  and  an  averment  in  a 
pleading  that  the  rent  was  not  paid  included 
by  implication  a  statement  that  it  was  not  de- 
posited in  the  bank.— Indiana  Natural  Gas  8t 
Oil  Co.  T.  Lee,  72  N.  E.  492,  34  Ind.  App. 
119, 

[fl]     (Sap.  IWS) 

Facts  necessarily  Implied  from  the  alio* 
gations  in  a  complaint  are  sufficiently  alleged. 
—Indianapolis  St  B.  Co.  r.  Ray,  107  Ind.  236; 
78  N.  R  978. 

Fob  Cases  fbou  Other  States, 
See  39  Cent.  Dig.  Plead.  S  11* 
See,  also,  31  Cyc.  pp.  4S,  49. 

S  8.   Matters  of  fact  or  oonolnsiona. 

Admissions  by  demurrer,  see  post,  S  214. 

Aider  by  verdict  or  judgment,  see  post,  S  433. 

Allegations  as  to  limitations  of  action,  see  lilici- 
tation  of  Actions,  §  183. 

Allegations  as  to  performance  or  waiver  of  con- 
ditions in  action  on  insurance  policy,  see  In- 
surance, S  GS4. 

Consideration  in  hearing  on  demurrer,  see  post* 
§  216. 

In  application  for  appointment  of  receivers,  see 
Receivers,  §  37. 

Pleading  conclusions  of  law  as  ground  for  de- 
murrer, see  post,  §  192. 

ResponsiveQcas  of  answer  to  conclusions  plead- 
ed in  complaint,  see  post,  {  98. 

I  8(1).  In  genenO, 

[a]  Pleadings  should  state  facts,  and  not  mere 
conclusions. — (Sup.  1837)  Warner  v.  Hatfield, 
4  Blackf,  392;  (1897)  Davis  v.  Clements,  47 
N.  B.  1056,  148  Ind.  tK)5,  62  Am.  St  Rep.  538. 

[b]    (Sap.  1839) 
It  is  a  rule  in  pleading  that  matters  of 
fact  and  law  must  not  be  so  Idended  that  ther 
cannot   be  separated. — Lair   t.   Abrams,  5 
Blackf.  m 

[c]  The  sufficiency  of  a  pleading  is  to  be  de- 
termined from  facts  alleged,  rather  than  gen- 
eral conclusions  and  recitals. — (Snp.  1881) 
State  T.  Wenzel.  77  Ind.  428;  a887)  State  ex 
rel.  McKenzie  v.  Oasteel,  110  Ind.  174,  11  N. 
EI  219. 
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[d]     (Snp.  1S8S) 

The  farts  stated  in  a  pleading,  and  not 
the  pleader's  conclusions  of  law  thereon,  gov- 
ern  its  sufficiency.— Quick  v.  Taylor,  118  Ind. 
&40,  16  N.  £.  68& 

[el     (Snp.  1888) 

The  Kply  must  be  judged  by  the  facts  it 
pleads,  and  not  by  the  mere  condmioos  of  the 
pleader.— Lawrence  t.  Beecber.  19  N.  E.  143. 
116  Ind.  312. 

[f]     (Sup.  1898) 
The  snfflciency  of  a  pleading  depends  upon 
the  snbstantire  facts  alleged,  and  not  upon  the 
ooDclosioDS  of  the  pleader.— Frain  v.  Burgett. 
GO  N.  &  873,  52  N.  E.  396,  152  Ind.  55. 

Csl    (8BV.U06)  ' 
A  pleading  muat  be  tested  by  facts  allied, 
and  not  by  the  conclusions  therein.— Board  of 
Com'rs  of  Lake  CJoun^  t.  Jamecke,  161  Ind. 
658,  74  N.  E.  520. 

pil    (App.  IM5T 

Probative  facts,  and  not  conclusions,  should 
be  alleged  in  pleadings.— American  Plate  Glass 
Co.  T.  Nicoson,  34  Ind.  App.  643.  73  N.  R  625. 

[t]  (Avp.  IMS) 
A  pleading  must  be  tested  by  the  mate- 
rial facts  directly  stated,  and.  In  the  absence 
of  anch  facts,  cannot  be  upheld  ,by  inferences 
drawn  from  the  pleader's  conclusions.- Sonth 
Bend  Chilled  Plow  Co.  t.  Cissne,  74  N.  E.  282. 
35  Ind.  App.  373. 

01    (Sup.  1909) 

In  testing  the  snfflciency  of  a  pleading  on 
demnrrer,  only  the  facts  well  pleaded,  and  not 
mere  conclusions,  can  be  considered.- Farra  v. 
Braman,  86  N.  E.  843,  171  Ind.  529. 

[kl    (Snp.  1909) 

Under  Bums'  Ann.  St  1908,  §  343,  pro- 
Tiding  that  the  complaint  must  contain  a  state- 
ment of  facts  constituting  the  cause  of  action, 
a  complaint  must  state  facts,  and  not  concln- 
sions.— Daily  v.  Sate  ex  rel.  Bigler,  171  Ind. 
646,  87  N.  E.  4,  transferred  from  the  Appellate 
Court  (1008>  42  Ind.  App.  690;  86  N.  E.  498 

Fob  Cases  f^ou  Other  States, 

See  39  Cent.  Dig.  Plead.  gS  12-28% ;  23 

Cent.  Dig.  Fraud,  g  37;  24  Cent.  Dig. 

Fraud.  Conv.  g  773  ;  37  Cert.  Dig.  Neg- 

llg.  g  182. 
See.  also,  31  Cyc.  pp.  49-05. 

9  8  (2).   3^a(iire  and  aubject-matter  of  alle- 
gationt  in  general. 

[a]   (Snp.  I860) 

Claim  against  a  decedent's  estate  for  mon- 
ey recdved  by  him  in  his  lifetime.  Answer, 
the  statute  of  limitations,  to  which  the  claim- 
ant replied:  (1)  That  said  decedent  received 
nid  money  as  a  technical  and  continuing  trust; 
(2)  that  he  leceiTed  said  money  as  the  agent 
of  the  claimant,  etc.;  (3)  that  one  Rea  paid 
said  money  to  said  decedent,  as  the  money  of 


claimant,  to  be  by  decedent  delivered  to  the 
heirs  and  personal  representatives  of  claimant, 
etc.  {leld,  that  the  first  paragraph  was  bad 
for  pleading  a  conclusion  of  law,  instead  of  a 
statement  of  facta,  in  averring  that  there  was 
a  "technical  trust."— Bolman  t.  Mayhew,  15 
Ind.  203. 

[b]    (Snp.  1862) 

A  statement  in  a  complaint  that  a  certain 
place  is  a  public  highway  is  sufficient,  without 
further  averment  of  the  manner  In  which  it 
became  so.— Jackson  t.  Smiley,  18  Ind.  247. 

[el    (Snp.  1877) 

An  averment  that  the  party,  "with  a  full 
knowledge  of  the  facts,  ratified  and  confirmed 
said  agreement,"  is  sufficient,  on  demurrer,  as 
an  averment  of  the  fact  of  ratification,  and  not 
objectionable  as  a  mere  statement  of  a  conclu- 
sion of  law.— Voiles  t.  Beard,  58  Ind.  610. 

[d]  (Snp.  1879) 

An  allegation  tn  an  answer  in  an  action 
on  an  insurance  policy  "that,  by  reason  of  the 
premises,  the  risk  and  hazard  of  said  building 
was  greatly  increased,  and,  by  reason  of  said 
unlawful  business,  said  fire  occurred  which 
destroyed  said  buildings,"  is  not  an  averment 
of  fiicts.  but  the  mere  conclusion  of  the  pleader 
from  unstated  facts,  and  amounts  to  nothing 
in  a  pleading.— Bebler  v.  German  Hut.  Fire 
Ins.  Co.,  68  Ind.  347. 

[e]  (Snp.  18SI) 

An  allegation  of  insolvency  is  an  allega- 
tion of  fact,  and  not  of  opinion. — State  ex  rel. 
Shuckman  t.  Neff,  74  Ind.  14&. 

[f]  (Snp.  1884) 

In  an  action  on  a  certificate  of  member- 
ship in  a  fraternal  association,  a  complaint  al- 
leging that  the  plaintiff  has  an  insurable  in- 
terest in  the  life  of  the  insured  states  merely 
a  conclusion  of  law,  and  is  not  an  averment  of 
a  traversable  fact — Elkhart  Mut.  Aid  Bener. 
&  Relief  Ass'n  t.  Houghton.  98  Ind.  140. 

[g]  (Snp.  1885) 

An  averment  in  an  answer  that  plaintiff 
In  fact  had  near  relatives  who  were  afflicted 
with  and  died  of  consumption  before  signing 
and  making  bis  application  for  insurance  stat- 
ed a  conclusion  of  law,  and  there  was  no  er- 
ror in  sustaining  a  demurrer  thereto. — Penn 
Mut.  Life  Ins.  Co.  v.  Wiler,  100  Ind.  92,  50 
Am.  Rep.  769. 

[h]  (Snp.  18ST) 

In  a  suit  upon  a  benefit  certificate,  pro- 
viding that  no  daim  should  be  made  for  any 
injury  which  might  happ«n  "while  engaged  in, 
or  in  consequence  of.  any  criminal  act,"  an 
answer  that,  at  the  time  plaintiff  was  injured, 
he  was  in  a  public  nighway,  in  a  state  of  In- 
toxication, which  is  a  criminal  act  under  the 
statutes  of  Indiana,  and  "that  the  injury  hap- 
pened to  the  plaintiff  while  he  was  engaged  in, 
and  in  consequence  of,  a  criminal  act,"  is  bad 
on  demurrer ;  the  conclusion  being  a  mere  con- 
clusion of  law,  and  no  causative  connection 
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being  shown  between  the  alleged  criminal  act 
and  the  injury.— National  Ben.  Ass'n  t.  Bow- 
man, 110  Ind.  855,  11  N.  E.  316. 

HI  (Sop.  1893) 
In  an  action  hy  the  guardian  of  an  insane 
peraoa  to  set  aside  a  conveyance  by  his  ward 
on  the  gronnd  of  his  alleged  insanity  at  the 
time  he  executed  the  conveyance,  there  hav- 
ing been  do  adjudication  as  to  his  insanity  at 
the  time  of  such  conveyance,  an  answer  stat- 
ing that  the  guardian,  after  his  appointment, 
with  full  Icnowledee  of  the  facts  and  circum- 
stances under  which  the  coDveyance  was  made, 
ratified  it.  is  demurrable,  as  stating  a  conclu- 
Bion  of  iaw,  and  not  facts. — Punk  t.  Rentchler, 
184  Ind.  68,  83  N.  E.  864,  898. 

Ul  (App.  1894) 
An  allegation,  in  a  complaint  in  an  action 
against  a  county  for  injuries  sustained  while 
crossing  a  bridge,  that  the  bridge  was  con- 
stmcted  at  a  point  where  the  defendant  had 
a  right  to  and  its  duty  to  construct  it,  is  a 
mere  conclusion,  and  does  not  take  the  place 
of  an  allegation  of  fact  showing  that  the  coun- 
ty had  authority  to  build  it. — Board  of  Com*rs 
of  Shelby  Co.  t.  Biatr.  36  N.  G.  210,  8  Ind. 
App.  574. 

[k]   (Sup.  v$a 

Rer.  St.  1894,  }  4377.  prohibits  the  crea- 
tion of  indebtedness  by  towns  unless  a  major- 
ity of  ibe  owners  of  taxable  real  estate  shall 
petition  the  board  of  trustees  to  contract  such 
debt.  Held,  in  an  action  to  enjoin  a  town  from 
executing  a  contract  for  lighting  on  the  gronnd 
that  it  creates  an  indebtedness  In  violation  of 
each  statute,  that  allegations  in  the  complaint 
that  "said  town  will  not  have  money  to  meet 
said  indebtedness  when  the  same  matunts, 
above  the  amounts  necessary  for  the  actual 
running  expenses  of  said  town,  and  wU!  not  re- 
ceive from  the  present  levy  sufficient  funds  to 
pay  such  Indebtedness,  and  cannot  make  a  levy 
in  time  to  pay  the  same  as  it  matures,"  are 
mere  conclusions,  and  present  no  question.— 
Poland  V.  Town  of  Franhton,  142  Ind.  546, 
41  N.  E.  1031. 

[I]  (App.  1899) 
A  complaint  in  an  action  to  recover  dam- 
ages for  failure  to  promptly  transmit  a  tele- 
gram deposited  on  Sunday,  whidi  alleged  "that 
It  was  necessary  that  said  dispatch  should  be 
transmitted  on  said  day  [Sunday]  in  order  to 
relieve  suffering,  avert  harm,  and  prevent  se- 
rious loss  of  health  and  life,  and  that  the  de- 
fendant's agent  then  and  there  hod  knowledge 
of  such  necessity,"  is  demurrable  for  the  rea- 
son that  it  does  not  allege  facts,  but  merely 
the  opinion  of  the  pleader. — Western  Union 
Tel.  Co.  V.  Henley*  64  N.  E.  775,  23  Ind.  App. 
14. 

[m]    (A]^p.  1399) 

A  complaint  by  an  attorney  to  recover  on 
an  implied  contract  for  services  rendered,  al- 
le^ng  that  the  services  were  necessary,  and 


that  the  benefit  to  defendant  which  accrued 
therefrom  would  have  been  lost  but  for  such 
services,  without  aliefdng  facts  showing  the  ne- 
cessity for  the  services,  and  that  the  benefit 
to  defendant  would  have  been  lost,  is  itMufll- 
cient,  since  such  averments  are  mere  conclu- 
sions.—Cleveland,  C,  C.  ft  St.  L.  By.  Go. 
Shram,  55  N.  E.  S15»  24  Ind.  App.  96. 

[n]    (App.  1900) 

An  answer  which  alleges  that,  prior  to 
the  commencement  of  the  suit,  plaintiff  de- 
manded of  defendant  an  amount  in  excess  of 
the  amount  lawfully  due,  and  refused  to  accept 
an  amount  less  than  an  amount  named,  which 
was  in  excess  of  the  amount  lawfully  doe,  does 
not  plead  facts  showing  that  a  tender  before 
suit  of  the  amount  lawfully  due  would  have 
been  refused,  as  such  allegation  is  a  mere  con- 
clusion.— Indiana  Bond  Co.  t.  Jameson,  56  N. 
E.  37,  24  Ind.  App.  & 

[o]    (Sap.  1901) 

The  statement,  in  an  affidavit  supporting 
the  complaint  in  an  action  for  the  appointment 
of  receiver,  that  the  defendant  is  Insolvent, 
states  an  issuable  fset,  and  not  a  conclusion. 
—Chicago  &  S.  E.  Ry.  Co.  v.  Kenney,  02  N. 
E.  26,  159  Ind.  72. 

[p^  (App.  iMi) 

In  an  action  for  injuries  inflicted  by  the 
bite  of  defendant's  dog,  allexations  of  the  com- 
plaint that  the  dog  was  of  a  fierce  and  dan- 
gerous nature,  with  a  propensity  to  attack  and 
bite  mankind,  were  not  iasiifBcient,  as  being 
statements  of  conclusions  rather  than  foots. — 
Guenther  v.  Pohey.  69  N.  E.  182,  26  Ind.  App. 
93. 

[q]  (App.  1902) 
An  allegation  that  the  court  wonid  not 
have  entered  the  judgment  it  did  if  It  had  been 
advised  of  the  facts,  merely  states  a  conclu- 
sion of  law^Ilarlow  t.  Pirst  Nat  Bank,  65 
N.  B.  063,  80  Ind.  App.  160. 

[F]  <8ap.  19U3) 
An  averment  that  Const  art.  4,  {  18,  re- 
quiring every  bill  to  be  read  by  sections  on 
three  several  days,  unless  the  several  readings 
are  dispensed  with  by  two-thirds  vote,  "is  a 
general  rule  of  parliamentary  law,"  is  a  con- 
clusion of  the  pleader,  unless  accompanied  by 
an  averment  that  a  council  had  adopted  it  as 
one  of  its  governing  rules. — Landes  v.  State  ex 
rel.  Matson,  67  N.  E.  189,  160  Ind.  479. 

[B]  {App.  1907) 
In  an  action  on  a  note,  a  claim  of  set-off, 
which  averred  that  a  partnership  of  which 
plaintiff's  deceased  husband  and  defendant  were 
members  was  indebted  on  a  certain  note  of 
which  no  account  was  taken  on  the  settlement 
of  the  partnership  affairs,  and  which  defend- 
ant was  compelled  to  pay  after  such  settlement, 
that  the  deceased  partner  devised  to  plaintiff 
his  entire  estate  upon  the  express  condition 
that  she  pay  his  indebtedness,  and  that  she  ac- 
cepted the  provisions  of  the  will,  was  Insuffl- 
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cieot.  where  the  prorisioiis  of  the  wlU  noder 
vhich  it  was  claimed  plaintiff  took  decedent's 
property  were  not  set  ont  or  a  copy  thereof 
made  a  part  of  the  pleading.— Scbnell  t. 
SchneU,  39  Ind.  App.  556,  SO  N.  E.  432. 

[t]    <Svp.  1908) 

In  an  action  against  a  railroad  company 
to  recover  for  the  death  of  plaintlfTa  decedent, 
a  condnctor  on  defeDdant'a  freight  train,  occur- 
lins  in  lUinoia,  an  allegation  "that  by  the 
common  law  of  the  state  of  Illinois  on  the  13th 
and  14th  days  of  October,  1906,  employes  of 
railroad  corporations  operating  lines  of  rail- 
roads in  such  states  were  fellow  servants  only 
where  such  employ^  were  brought  together  in 
direct  co-operation  in  the  performance  of  a 
particular  work  and  were  directly  co-operating 
with  each  other  in  a  particular  work  at  the 
time,**  is  not  a  declaration  as  to  what  the  com- 
mon law  of  Illinois  was  at  that  time,  but  is 
a  mere  conclusion  as  to  its  legal  effect,  and 
bad  on  demurrer.— Wabash  R.  Co.  t.  Hassett, 
170  Ind.  370.  83  N.  E.  705. 

■  [a]    (Sup.  IMS) 

An  averment  that  an  injured  person's 
wounda  were  so  severe  as  to  create  an  emer- 
lEency  calling  for  the  immediate  attention  of  a 
physician  and  surgeon  in  order  to  save  life  fs 
the  pleading  of  a  conclusion,  aad  not  a  fact, 
which  is  not  permissible. — Cnshman  v.  Clover- 
land  Coal  &  Mining  Co.,  170  Ind.  402.  84  N. 
E.  759.  16  L.  R.  A.  (N.  S.)  1078,  127  Am.  St. 
Bep.  301. 

[T]    (Svv.  U08) 

An  arerment  In  an  action  for  Injury  to  a 
passenger,  who  was  thrown  from  a  car  plat- 
form, that  the  carrier  held  out  the  train  to  the 
public  as  Testibnied.  was  in  the  nature  of  a 
conclusion  rather  than  a  statement  of  fact. — 
Pittsbnncb.  C,  C.  &  St  L.  By.  Co.  t.  Schep- 
man.  171  Ind.  71.  84  N.  E.  088. 

[w]     (App.  1908) 

An  allegation  in  a  complaint  in  an  action 
against  a  carrier  for  failure  to  furnish  ship- 
ping facilitiea  that  defendant  held  itself  out  to 
be  a  through  carrier  to  the  seaboard  markets 
was  not  objectionable  as  pleading  a  conclusion, 
but  is  within  the  rule  that  evidence  need  not 
be  pleaded,  but  that  pleading  the  ultimate  fact 
to  be  proved  is  suffloieot.— Pittsburgh,  C,  C.  & 
St.  L.  By.  Co.  V.  Wood,  84  N.  E.  1009. 

[WW]  (App.U(») 

An  auction,  in  a  complaint  In  eminent 
domain  proceedings,  "that  the  change  of  line 
of  said  TDftd  is  desirable  vith  a  view  to  a  more 
easy  ascmt  and  descMit  to  and  from  the 
same."  etc,  ia  a  conclnrion,  and  not  a  state- 
ment of  fact— Slider  t.  Indianapolis  &  I* 
Traction  Co.,  42  Ind.  App.  904,  8S  N.  E.  372, 
721. 

[X]  (S«p.ltM> 
Tfae  aTermenta  of  the  complaint,  in  an  ac> 
tkm  by  the  widow  against  divorced  wife  of  de- 
ceased to  determine  the  right  to  insurance  un- 


der the  policy  of  a  benefit  association,  in  which 
the  divorced  wife  was  named  as  beneficiary,  that 
deceased,  "In  accord  with  the  rules  and  regula- 
tions of  said  association,"  applied  to  and  re- 
quested the  local  agent  of  the  association  to 
change  the  name  of  the  beneficiary;  that  he 
"di^  and  performed  all  things  that  be  could  do 
and  perform"  in  an  effort  to  have  plaintiff  sub- 
stituted as  beneficiary;  that  an  "absolute  di- 
vorce was  granted  to  him,  thereby  depriving 
•  •  •  (defendant)  of  any  right  to  participate 
in  said  fund  as  beneficiary  or  otherwise" ;  and 
that  on  account  of  the  rules  and  regulations 
of  the  association  defendant  ceased  to  be  and 
has  never  since  been  the  legal  beneficiary  of  de-' 
ceased — are  mere  conclusions. — Parra  t.  Bra- 
man,  86  a.  E.  843.  171  Ind.  529. 

[xx]  In  an  action  by  a  railroad  company  to  en- 
join a  city  from  preventing  It  from  laying  a 
second  track  along  a  street  after  the  dty  had 
repealed  an  ordinance  authorising  it  to  do  so, 
an  allegation  of  the  complaint  that  the  ob- 
struction to  public  travel  by  plaintiff's  trains 
will  be  less  when  two  tracks  are  used  than 
when  all  trains  pass  over  (me  track,  and  that 
there  is  ample  apace  for  travel  witii  a  double 
track,  was  merely  a  conclnaion.— (Sup.  1909) 
Grand  Trunk  ft  W.  By.  Co.  v.  City  of  South 
Bend.  89  N.  E.  886;  (1910)  Onnd  Trunk  West- 
ern By.  Co.  T.  City  of  South  Bend,  91  N.  E. 
800,  denying  rehearing.  Grand  Tmnk  &  W. 
Ry.  Co.  V.  City  of  South  Bend  (1909)  89  N.  E. 
885. 

[y]  (S«p.l909) 
In  a  condemnation  proceeding,  an  allega- 
tion in  the  complaint  that  the  proposed  appro- 
priation was  necessary  to  the  conduct  of  plain- 
tiff's business  was  a  mere  conclusion  of  the 
pleader.— Kinney  v.  Citizens'  Water  &  Light 
Co.  of  Greenwood,  Ind.,  90  N.  E.  129.  26  L. 
R.  A.  105. 

[yyl  (APP.1M8) 

Where  a  complaint  alleged  that  plaintiff 
went  to  defendant's  exchange  by  means  of  an 
alleged  defective  stairway  maintained  by  de- 
fendant **npon  its  express  invitation,"  the  al- 
legation that  plaintiff  was  invited  to  use  the 
stairway  was  not  objectionable  as  a  mere  re- 
cital, and  not  an  allegation  of  fact.— Cumber- 
land Telephone  &  Telegraph  Go.  r.  Hatter,  89 
N.  E.  912. 

It]    (Sop.  1910) 

A  complaint  to  establish  and  probate  a 
will  alleged  its  execution  and  that  during  the 
testatrix's  lifetime  it  was  destroyed  without 
her  or  plaintiffs*  consent,  the  destruction  hav- 
ing never  come  to  her  knowledge,  and  that  by 
the  terms  thereof  she  devised  and  bequeathed 
all  her  property,  real  and  personal,  to  plaintiffs. 
Held,  that  the  allegations  as  to  the  effect  of 
the  terms  of  the  will  were  sufficient  as  a  means 
of  identifying  plaintiffs'  right  to  sue;  and  an 
objection  thereto  on  the  ground  that  it  stated 
a  mere  couclusion,  and  not  a  fact,  was  without 
merit— Gfroerer  v.  Gfroerer,  90  N.  E.  757. 
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[»]    (App.  1910) 

Burns'  Add.  St.  190S,  S  201,  makes  what- 
ever obstructs  the  use  of  property  so  as  to  es- 
sentially interfere  with  its  comfortable  enjoy- 
ment a  "nuisance,"  and  the  subject  of  an  ac- 
tion. The  complaint  alleged  that  plaintiffs  did 
a  retail  clothing  and  furnishing  business  on  the 
first  floor  of  the  building,  under  a  lease  from 
one  of  defendants,  and  that  such  defendant 
caused  and  permitted  the  upper  story  to  be  used 
by  the  other  defendant  as  a  roller  skating  rink, 
the  noise  from  which  prevented  conversation  In 
plaintiffs'  store,  and  annoyed  and  drove  away 
his  customers,  thereby  causing  loss  of  profits 
and  injury  to  the  business,  which  could  not  be 
compensated  for  by  damages,  and  that,  if  such 
use  is  permitted  to  continue,  plaintiffs'  business 
will  be  destroyed,  and  also  alleged  facts  show- 
ing the  character  and  extent  of  plaintiffs'  busi- 
ness, their  inability  to  procure  another  room, 
and  prayed  an  injunction.  Held,  that  the 
complaint  was  not  defective  aa  alleging  conclu- 
sions for  failing  to  aver  the  names  of  plain- 
tiffs' customers  who  were  driven  away  by  the 
noise ;  that  being  evidential. — Foor  v.  Edwards, 
90  N.  R  785. 

Fob  Cases  fbom  Other  States, 

See  39  Cent.  Dio.  Plead.  %%  12-2SH ;  23 

Cent.  Dio,  Fraud,  {  37 ;  24  Cent.  Dio. 

Fraud.  Conv.  S  773  ;  37  Cent.  Dig.  Neg- 

llg.  I  182. 
See,  also,  31  Cyc.  pp.  4&^. 

I  8  (3).  Oharacterixation  of  acta  or  eondttct 
and  stating  result  thereof  in  gen- 
eral. 

[a]  (Sap.  1902) 

The  allegation  that,  by  reason  of  the  street 
being  out  of  repair,  plaintiff  was  thrown  from 
her  bicycle,  was  a  conclusion;  the  facts  stated 
not  justifying  the  inference.— City  of  Logans- 
port  V.  Kihm,  64  N.  E.  503,  159  Ind.  68. 

[b]  (Sop.  1905) 

It  is  not  necessary  to  allege  that  a  certain 
act  or  conduct  was  under  the  law  imposed  on  a 
defendant,  for  such  allegations  would  be  a  legal 
conclusion.— Ciiicago  Terminal  Transfer  R,  Co. 
T.  Vandenberg,  164  Ind.  470,  73  N.  E.  990. 

Fob  Cases  fbom  Othee  States, 

See  39  Cent.  Dig.  Plead.  §§  12-28i^ ;  23 
Cent.  Dig.  Fraud,  g  37;  24  Cent.  Dig. 
Fraud.  Conv.  8  773 ;  37  Cent.  Dig.  Neg- 
lig.  §  182. 
See,  also,  31  Cyc.  pp.  49-05. 

S  8  (4).  AUcgations  at  to  consideration, 

[a]  (Sap.  1S80) 
An  answer  setting  up  false  and  fraudu- 
lent representations  as  to  value,  and  then  con- 
cluding with  a  general  statement  that  defend- 
ants received  no  consideration  for  the  notes  in 
suit,  is  in  its  allegations  as  to  want  of  consid- 
eration merely  a  conclnsion  of  the  pleader  from 


the  facts  previously  stated.— Kennedy  v.  Bich- 
ardson,  70  Ind.  524. 

[b]  (Sup.  1881) 

A  general  statement  in  a  plea  in  an  action 
on  a  note  that  the  consideration  had  wholly 
failed  is  a  mere  general  conclusion,  which  can- 
not supply  the  place  of  traversable  facts,  and  is 
therefore  insufficient— Mitchell  v.  gtinson,  80 
Ind.  324. 

[c]  (8np.  U02] 

A  plea  of  whole  or  partial  failure  of  con- 
sideration must  state  facta  showing  such  fail- 
ure, though  a  general  p^ea  of  no  consideration 
may  allege  such  fact  In  general  terms.- D.  M. 
Osborne  &  Co.  v.  Hanlin,  63  N.  E.  672,  1G8 
Ind.  325. 

Fob  Cases  fbom  Other  States. 

See  39  Cent.  Dig.  Plead.  g§  12-281^ ;  23 

Cent.  Dig.  Fraud,  g  37;  24  Cent.  Dig. 

Fraud.  Conv.  §  773;  37  Cent.  Dig.  Neg- 

lig.  g  182. 
See,  also,  31  Cyc.  pp.  4tM55. 

i  8(5).  Allegations  or  denials  of  indebted 
ness. 

[a]  (Sap.  1899) 

An  allegation,  in  an  action  on  acconnl^ 
that  there  is  due  plaintiff  a  certain  sum  as  a 
balance  on  the  mutual  accounts  between  the 
parties,  is  insufficient,  being  a  mere  conclusion* 
Gise  V.  Cook,  52  N.  E.  454,  152  Ind.  75. 

Fob  Cases  fbou  Other  States, 

See  39  Gent.  Dig.  Plead.  Sg  12-28^ ;  23 

Cent.  Dig.  Fraud,  g  37 ;  24  Cent.  Dig. 

Fraud.  Conv.  |  773  ;  37  Cent.  Dig.  Keg- 

lig.  g  182. 
See,  also,  81  Cyc  pp.  49-65. 

{  8(G).  Validitv  or  legality  of  particular 
apta,  claims,  conduct  or  instnt' 
ments, 

M  (Sop.  1881} 
That  the  oaths  of  city  commissioners  were 
not  indorsed  on  their  certificates  of  appointment 
according  to  law,  or  that  the  commissioners  did 
not  take  the  oath  of  office  required  by  law,  is 
an  averment  of  a  legal  conclusion.— Gaskey  v. 
City  of  Greensburgh,  78  Ind.  233. 

[b]  (Snp.  1882) 

A  complaint  alleging  that,  in  answer  to 
proposals  of  defendants,  plaintiffs  made  bids 
for  the  building  of  a  courthouse,  and  filed  a 
good  and  sufficient  bond,  and  that  they  were  the 
lowest  bidders,  states  a  conclusion.  The  facts 
must  be  stated  showing  that  the  bond  was  suffi- 
cient.—Boseker  v.  Board  of  Com'rs  of  Wabash 
County,  88  Ind.  267. 

[c]  (Sup.  1884) 

In  a  suit  by  a  taxpayer  to  restrain  a  coun- 
ty treasurer  from  making  a  sale  of  his  land  for 
the  collection  of  a  tax  In  aid  of  a  railroad  com- 
pany, an  allegation  that  the  company  did  not 
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Itgdj  commeDce  work  was  not  eQoiralent  to 
an  auction  that  it  did  not  commence  work, 
and  was  snbject  to  the  objection  that  a  conclu- 
sion of  law  was  pleaded.— Sellers  v.  Beaver,  97 
Ind.  111. 

[d]    (Snv.  we) 

In  replevin  for  goods  seised  under  an  ex- 
ecution, an  averment  in  the  complaint  that  the 
execution  and  judgment  were  absolutely  void 
was  merely  a  conclusion,  and  amounted  to  noth- 
ing in  the  absence  of  a  statement  of  facts.— 
LoQisville,  E.  &  St.  U  Rj.  Co.  v.  Payne,  2  N. 
E.  582,  103  Ind.  183. 

[«]     (Sop.  1S92) 

Where  a  paragraph  of  a  complaint,  in  an 
action  for  damages  on  the  ground  of  fraud  in 
procuring  a  deed  of  land  from  a  father  to  his 
son,  proceeds  on  the  theory  that  the  grantor,  at 
the  time  the  deed  was  executed,  was,  by  reason 
of  age  and  infirmity,  of  unsound  mind,  but 
states  no  facts  showing  such  unsoundness  of 
mind,  the  paragraph  is  open  to  a  demurrer.— 
Bateman  v.  Snoddy,  32  N.  E.  327,  132  Ind.  480. 

[n  (Sap*  U02) 
A  paragraph  oi  a  complaint  In  false  im- 
prisonment, to  the  effect  that  defendant  unlaw- 
folly  imprisoned  plaintiff  and  derived  him  of 
his  liberty,  was  not  demurrable  as  stating  a 
mere  conclusion  of  law.— Harness  v.  Steele,  64 
N.  E.  875,  159  Ind.  286. 

[g]    (A  pp.  JSOS) 

In  an  action  to  recover  money  paid  on  a 
void  policy  of  insurance,  an  allegation  in  the 
complaint  "that  plaintiff  had  no  insurable  in- 
terest in  the  life  insured,"  not  being  an  aver- 
ment of  fact,  but  a  conclusion  of  law,  did  not 
aid  the  pleading  in  abowfng  that  the  policy  was 
void  ab  initio. — American  Mut  Life  Ins.  Co.  v. 
Mead,  39  Ind.  App.  215,  79  N.  E.  520. 

Fob  Cases  fbou  Otheb  States, 

See  39  Cent.  Dig.  Plead.  H  12-28% ;  23 
Cent.  Dig.  Fraud,  j  37;  24  Cent,  Dig. 
Fraud.  Conv.  |  773  ;  87  OeWT.  Dia.  Neg- 
Ug.  1 182. 
See,  also,  31  Cyc.  pp.  ^-65. 

f  8  (7).  Con$truction  and  effect  of  contracta 
and  performance  or  breach  there- 
of. 

[a]  <tap.is«l 

In  an  action  of  debt  on  a  bond  for  the  pay- 
ment of  money  In  eonaideration  of  a  certain 
conveyance,  conditioned  to  be  void  if  the  deed 
was  not  valid  in  law,  a  general  allegation  in  the 
answer  that  the  g'rantor  did  not  have  a  good 
title  to  the  land  is  sofficlent  on  a  general  de- 
mnrrer,  as  it  la  not  a  mere  conclosion  of  law, 
but  Is  compounded  of  both  law  and  fact— Hays 
T.  Mnir,  1  Ind.  174,  Smith,  90. 

[b]  <Snp.  1879) 

An  answer  in  an  action  by  a  draining  as- 
•odation  to  collect  an  assessment  averring  that 
plaintiff  has  not  constructed  the  ditch  accord- 


ing to  the  arUdes  the  association  and  spec- 
ifications, and  has  not  dug  Oie  ditch  the  depth 
nor  the  width  therein  named,  and  has  aban- 
doned the  work  in  an  nnfinished  condition,  and 
that  the  ditch  will  be  of  no  benefit  to  defend- 
ant, is  insufficient)  in  that  it  does  not  allege 
facts,  but  concluBions.-~Libert7  Tp.  Draining 
Ass'n  V.  Brumback,  68  Ind. 

[c]  (Sup.  1881) 

In  an  action  against  a  town  for  breach  of 
a  contract  for  the  construction  of  a  public  im- 
provement, an  allegation  in  the  complaint  that 
the  town  was  liable  for  a  specified  portion  of 
the  expense  of  the  improvement  was  the  state- 
ment of  a  mere  conclusion.— Town  of  Tipton  v. 
Jones,  77  Ind.  807. 

[d]  (S«p.l888) 

In  an  action  on  a  road-building  contract 
wherein  it  was  agreed  that  the  engineer  should 
pay  defendant  at  the  end  of  every  30  days,  on 
the  estimates  of  said  engineer,  85  per  cent,  of 
the  amotmt  dne  on  the  wotIc,  an  allegation  in 
the  answer  "that  on  June  S,  1885,  defendant 
was  entitled  to  an  estimate  of  f500,  according 
to  the  tenns  of  such  contract,  and  that,  instead 
of  giving  him  an  estimate  for  that  sum,  the  en- 
gineer. In  violation  of  such  contract,  gave  him 
an  estimate  of  $300,"  is  not  a  conclusion  of 
law.— Board  of  Com'rs  of  Ripley  County  v.  Hill, 
115  Ind.  816.  16  N.  E.  166. 

W    (App.  18M) 

A  complaint  in  an  action  for  damages  to 
a  live-stock  shipment  showed  the  particular 
damages  sustained,  and  alleged  that  plaintiff, 
within  five  days  after  said  damages  were  sus- 
tained as  aforesaid,  made  his  claim  in  writing 
therefor  as  provided  in  said  contract.  Held  an 
averment  of  a  fact,  and  not  a  conclusion  of  the 
pleader.— Cleveland,  0.,  C.  &  St.  L.  Ry.  Co.  v. 
Ueath,  53  N.  K.  19S,  22  Ind.  App.  47. 

in     (App.  IMG) 

A  paragraph  in  a  reply  which  alleges  that 
the  defendant  was  fully  indemnified  for  eater- 
iDg  into  a  certain  contract  is  not  sufficient,  as 
it  does  not  state  the  facts  showing  how  such 
indemnity  was  given. — Flint  &  Walling  Mfg. 
Co.  V.  Keri^Murray  Mfg.  Co..  56  N.  E.  858,  24 
Ind.  App.  350. 

EsI   (App.  1901) 

A  complaint  to  enforce  a  trust,  alleging 
that  J.  L.  by  bis  written  agreement  settled  on 
his  children  by  a  former  wife  all  bis  real  and 
personal  estate,  to  be  taken  by  them  at  his 
death,  and  not  averring  whether  there  was  a 
conveyance  or  In  what  manner  they  became  the 
owners  of  the  land,  pleaded  a  conclusion.— Repp 
V.  Lesber,  61  N.  E.  609,  27  Ind.  App.  3G0. 

A  complaint  alleging  that  a  party,  "by  his 
written  agreement,  settled  upon  bis  children 
all  his  real  and  personal  estate."  pleads  a  legal 
conclusion. — Id. 

[h]  (App.  im) 

In  an  action  for  rentals  under  a  gas  lease 
providing  that,  if  gas  were  found  in  sufficient 
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qDantities  to  maii^et  and  to  be  piped  to  such 
maritet,  plalntilTa  compensatioa  abould  be  a  cer- 
tain sum  per  well,  all^ationa  In  the  complaint 
that  gas  was  found  In  aufficient  quantities  to  be 
marketed  and  to  be  piped  to  market,  and  that 
there  were  good  marketa  within  10  miles,  and 
othets  farther  awajy,  where  the  gas  could  have 
been  delivered  and  aold  at  a  profit  to  defradant, 
set  out  foots  which,  if  proved,  with  the  other 
material  averments  of  the  complaint,  would  en- 
title plaintiff  to  recover,  and  hence  were  not 
averments  of  mere  opiniona. — Indiana  Natural 
Oas  &  OU  Go.  V.  Wilhelm.  S6  N.  E.  86. 

[I]  (App.  im) 
An  averment  in  a  bill  for  specific  perform' 
ance  of  a  contract  to  exchange  property  that 
certain  other  instruments  made  and  constituted 
as  a^  whole  the  written  contract  twtween  the 
parties  was  a  mere  conclueion,  and  without 
binding  force.— McCauley  v.  Schatsley,  SH  N.  E. 
972. 

Fob  Cases  raou  Otheb  States, 

See  39  Cent.  Dig.  Plead.  §S  12-28%  ;  S3 

Cent.  Dig.  Fraud,  §  37;  2-1  Cent.  Dio. 

Fraud.  Conv.  8  773;  87  Cbkt.  Dig.  Neg- 

lig.  S  182. 
See.  also,  31  Cyc.  pp.  4»~65. 

i  8  (8).  Dutica  or  obligations  and  perform- 
ance thereof. 

W    (Hop.  1847) 

In  debt  on  a  jastice's  bond  for  his  failure 
to  issue  an  execution,  the  relator's  statement 
that  the  justice  might,  could,  and  should  have 
issued  an  execution  Is  only  a  conclusion  of 
law.— Weaver  v.  State  ex  rei.  Thompson,  8 
Blackf.  563. 

[aa]  A  complaint  against  a  railroad  company 
for  killing  live  stock,  which  alleges  that  the 
"road  was  not  fenced  as  required  by  law," 
states  a  legal  conclusion,  and  is  bad. — (Sup. 
1867)  Indianapolis,  P.  &  C.  R.  Co.  v.  Bishop, 
20  Ind.  202;  (1872)  Jeffersonvllle.  M.  &  I.  B. 
Co.  V.  Underhill,  40  Ind.  229. 

In  an  action  under  the  statute  against  a 
railroad  company  for  injuries  to  stock,  an  al- 
legation that  "the  road  was  not  securely  fenced, 
as  required  by  law,"  is  a  sufficient  allegation 
as  to  the  fencing  of  the  road,  and  not  a  mere 
conclusion  of  law.— Indianapolis,  B.  &  W.  By. 
Co.  T.  Lyon,  48  Ind.  119. 

[o]     (Snp.  19M) 

A  complaint  for  negligence  must  show  the 
existence  of  a  duty,  of  defendant  to  exercise 
due  care  toward  the  person  injured,  and  a  mere 
allegation  that  it  was  defendant's  duty  to  do  or 
not  to  do  a  certain  act  is  a  concIusioQ  of  law 
and  insufficient.— Pittsburgh,  C,  C.  &  St.  U 
Ky.  Co.  V.  Ligbtheiser,  1«3  Ind.  247,  71  N.  E. 
218,  rehearing  denied  71  N.  E.  660,  1G3  Ind. 
24T. 


[d]  (Sap.  1906) 

An  allegation  that  the  exercise  of  ordinary 
care  on  the  part  of  a  defendant  required  the 
guarding  of  a  certain  machine  is  a  legal  con- 
clusion.—M.  S.  Huey  Co.  T.  Johnston,  164  Ind. 
480,  73  N.  E.  99a 

[e]  (Snp.  IMS) 

The  complaint,  in  an  action  for  a  personal 
injury  negligently  inflicted  by  another,  must 
allege  facts  showing  that  the  latter  owed  a 
legal  duty  to  the  person  injured  and  that  he 
negligently  failed  to  perform  the  duty;  an(i  the 
mere  allegation  of  the  pleader  that  such  a  duty 
existed  is  insufficient.— Pittsburgh,  C.  C.  &  St. 
L.  Ky.  Co.  v.  Peck,  76  N.  E.  163,  165  Ind.  537. 

A  complaint,  in  an  action  under  the  em- 
ployers' liability  act  (Idws  1893,  p.  294,  c  130, 
§  1;  Bums'  Ann.  St  1001,  |  7083,  anbd.  4). 
making  a  railroad  company  liable  for  an  injury 
to  an  employ^  caused  by  the  negligence  of  the 
person  in  charge  of  any  engine,  which  alleges 
that  cars  were  drawn  past  a  switch,  that  it  then 
became  Uie  dnty  of  the  engineer  not  to  move 
the  cars  until  signaled  to  do  so  by  the  switch* 
man  or  the  conductor  in  charge,  and  that  the 
engineer,  without  receiving  any  signal  and  in 
disregard  of  his  duty,  backed  the  cars,  cauaing 
the  Injury  complained  of,  is  fatally  bad  for  fail- 
ing to  allege  the  facts  making  it  Uie  duty  of  the 
engineer  not  to  move  the  cars  unless  signaled. 
-Id. 

tn  (App.  1907) 
A  complaint  for  negligence,  alleging  that  it 
was  the  duty  of  defendant  to  do  or  not  to  do  a 
certain  act,  alleges  a  mere  conclusion. — Coal 
Bluff  Min.  Co.  v.  Akera,  39  Ind.  App.  617,  80 
N.  E.  543. 

[g]  (8WP.1908) 

In  an  action  against  a  railroad  company 
for  the  death  of  an  employ^,  the  allegations  in 
the  complaint  that  it  was  the  duty  of  defend- 
ant's engineer,  foreman,  and  flagman  to  do  cer- 
tain things  are  insufficient;  the  facts  from 
wliich  such  duties  arise  being  necessary.— Wa- 
bash R.  Co.  V.  Hassett.  170  Ind.  370,  83  N. 
E.  705. 

In  an  action  against  a  railroad  company  to 
recover  for  the  death  of  plaiutifTs  decedent,  a 
conductor  on  defendant's  freight  train,  an  alle* 
gation  that  "by  the  rules"  of  the  defendant  com- 
pany certain  things  were  required  to  be  done 
and  certain  duties  were  imposed  without  plead- 
ing the  rules  in  substance  or  In  full  la  a  mere 
conclusion  of  the  pleader.~Id. 

[b]    (Sap.  1B08) 

An  allegation,  in  an  action  against  a  tele- 
phone company  for  injuries  to  one  who  drove 
against  a  slackened  wire  suspended  over  a  street, 
that  it  was  the  company's  duty  by  virtue  of  an 
ordinance  of  the  town  specified,  to  have  its 
poles  and  wires  so  placed  and  maintained  as  not 
to  interfere  with  the  travel  on  the  street,  is 
objectionable  as  embodying  a  mere  conclusion  as 
to  the  substance  and  effect  of  the  ordin&nce. 
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and  U  not  the  aTerment  of  a  fact— Comber- 
land  Telephone  &  Telegraph  Co.  v.  PieTSOD,  170 
Ind.  543,  $1  N.  £.  1088. 

HI  (App.  1908) 
Id  an  action  for  injury  to  an  employ^,  a 
complaint  averring  that  it  was  the  doty  of  an 
employ^  to  do  certain  things  states  a  mere  con- 
closion,  and  is  insufficient  where  the  facts  creat- 
ing the  duty  are  not  pleaded. — Indiana  Union 
TracUoQ  Co.  y.  Prlng,  41  Ind.  App.  247,  S3  N. 
£.  73a 

Ul    (App.  1908) 

Ad  allegation,  in  a  complaint  in  an  action 
for  injuries  to  an  employ^,  that  it  was  hia  daty 
to  perform  sach  woik  as  might  be  required  of 
bim,  Is  merely  a  conclusion,  and  Is  iuanffident 
for  any  parpoae.— Vigo  Cooperage  Co,  t.  Ken- 
Dedy,  42  Ind.  App.  433,  85  N.  B.  9S6. 

Ck]     (App.  1908) 

The  word  "duty"  may  be  used  in  a  plead- 
ing In  cbaracterlzing  the  nature  of  plaintiff's 
employment;  where  it  is  used  to  describe  an  ul- 
timate tact  as  to  the  cbaiacteir  of  the  woric,  as 
tbat'  one  of  the  duties  he  was  employed  to  per- 
form was  to  Inspect  bis  locomotive;  the  allega> 
tion  in  sucb  case  being  one  of  ultimate  fact, 
and  descriptive  of  the  contract  of  emplosrment. 
— OiicagD  &  E.  I.  B.  Co.  v.  Hamlltoo,  42  Ind. 
App.  512,  85  N.  E.  1044. 

In  a  personal  injury  action  by  a  brakeman, 
allegations  that  when  the  train  approached  a 
certain  crossing  It  became  plaintiff's  duty  to  go 
upon  the  platform  of  the  caboose,  where  a  chain 
was  carelessly  piled,  and  to  go  upon  the  steps 
of  the  platform  so  as  to  see  signals  at  the  cross- 
ing, and  in  the  performance  of  this  duty  plain- 
tiff fell  over  the  chain  and  was  injured,  stated 
condaaions  of  law,  and  not  allegations  of  ulti- 
mate fact.— Id. 

A  bare  allegation  of  legal  duty  is  insuffi- 
cient, it  being  necessary  to  allege  facts  disclos- 
ing the  existence  of  the  duty.— Id. 

Fob  Cases  fbou  Other  States, 

Skb  39  Cent.  Dig.  Plead.  fS  12-28^ ;  23 
Cent.  Dig.  Fraud,  |  37 ;  24  Cent.  Dig. 
Prand.  Conv.  f  773  ;  37  Ont.  Dig.  Neg> 
Uff.  I  182.' 
Bee,  also,  31  Gyc.  pp.  4&-65.  . 

I  8(9).  Allegationt  at  to  juriadiction  and 
legal  proceeding*. 

[aj  (Bap.  I8G9) 

An  answer,  setting  up  that  the  claim  la 
exclusively  of  equity  jurisdiction,  sets  up  mat- 
ter of  law,  and  is  bad  at  common  law  and  by 
the  Code.— Kem  t.  Haxlerig%,  11  Ind.  443,  71 
Am.  Dec  360. 

In  an  action  on  an  Injunction  bond,  u  al- 
legation In  the  answer  that  the  title  to  real  es- 
tate was  in  Issae  in  the  injunction  suit,  so  as  to 
deprive  the  court  of  common  pleas  of  jurisdic- 


tion, was  a  mere  conclosion  of  law.— Sipe  v. 
HolUday,  62  Ind.  4. 

[e]    (8«p.  18S1) 

In  a  plea  to  the  jurisdiction,  a  general  con- 
clusion, unsupported  by  foots,  will  not  avail 
even  in  cases  where  the  record  does  not  disclose 
jurisdiction.— Marshall  v.  Gill,  77  Ind.  402. 

[d]     (Snp.  1881) 

Where  the  plaintiff  in  an  action  for  the  re- 
covery of  real  estate  filed  a  petition  for  the  ap- 
pointment of  a  receiver,  alleging  his  ownership 
of  a  junior  Judgment  and  the  redemption  by 
him  from  the  foreclosure  sale,  the  general  al- 
legation that  "plaintiff  afterwards  took  such 
other  steps  as  required  by  law"  to  perfect  his 
title,  was  insufficient.— Heavilon  v.  Farmers' 
Bank  of  Frankfort,  81  Ind.  249. 

ta]     (Sup.  1884} 

Allegations  that  a  petition  was  never  sign- 
ed, as  the  law  required,  and  that  the  county 
board  for  want  of  a  legal  petition  never  acquir- 
ed any  jurisdiction  to  act  In  the  premises,  were 
not  allegations  of  fact,  but  they  were  the  plead- 
er's conclusions  from  facts  which  were  not  al- 
leged.—City  of  Logansport  v.  La  Rose,  90  Ind. 
117. 

m  (S«p*  18») 
In  an  action  to  enjoin  the  collection  of  a 
judgment,  allegations  in  the  complaint  that  the 
affidavit  on  which  the  proceedings  In  attachment 
were  had  "stated  no  grounds  for  an  attach- 
ment" are  mere  conduaions  of  taw,  and  cannot 
be  considered  In  determining  the  sufficiency  of 
the  complaint  on  demurrer  thereto.— Qam  Elas- 
tic Roofing  Co.  V.  Mexico  Pub.  Co.,  140  Ind. 
158,  39  N.  EL  443.  80  L.  R.  A.  700. 

In  an  action  to  enjoin  the  collection  of  a 
judgment^  an  allegation  in  the  complaint  that 
"no  legal  process  was  served"  is  a  mere  conclu- 
sion of  law,  and  cannot  be  considered  in  deter- 
mining the  sufficiency  of  the  complaint  on  de- 
murrer thereto.- Id. 

In  an  action  to  enjoin  the  collection  of  a 
judgment,  an  allegation  in  the  complaint  that 
the  court  had  "no  jurisdiction"  of  the  subject- 
mafter  or  of  the  person  of  the  defendant  is  a 
mere  conclusion  of  law,  and  cannot  be  consider- 
ed in  determining  the  sufficiency  of  the  com- 
plaint on  demurrer  thereto.— Id. 

[g]  (§«p.l908) 

An  all^ation  by  a  board  of  county  com- 
missioners, in  an  action  to  enjoin  the  removal 
of  bridges  in  the  construction  of  a  public  drain, 
that  the  board  has  never,  in  any  way,  been 
made  a  party  to  the  drainage  proceedings  is  bad 
on  demurrer,  as  the  pleading  of  a  le^l  conclu- 
sion, though  it  is  alleged  that  neither  the  board 
nor  the  county  was  named  in  any  complaint  or 
petition  as  a  party;  since,  under  the  direct  pro- 
visions of  Bums'  Ann.  St.  1901,  f  .'V<;24,  the 
county  might  have  been  made  a  party  in  effect 
without  being  so  named.— Karr  v.  Board  of 
Com'ra  of  Putnam  County,  170  Ind.  671,  '85  N. 
B.  1. 
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pi]    (Sap.  1909) 

Averring  in  a  mandatnos  complaint  that  re- 
lator has  no  other  plain  and  adequate  remedy  is 
a  legal  conclusion  and  is  controlled  bj  specific  al- 
legations showing  that  relator  on  parmeat  of  a 
snm  of  money  may  leceiTe  all  the  demands. — 
State  T.  Cadwallader,  172  Ind.  619,  87  N.  E. 
&14,  89  N.  E.  319. 

Fob  Cases  fbom  Otheb  States, 

See  39  Cent.  Dig.  Plead.  H  12-28^  ;  23 

Cent.  Dio.  Ftaud.  {  37 ;  24  Cent.  Dig. 

Fraud.  Conv.  f  773  ;  87  Cent.  Dig.  meg- 

lig.  S  182. 
fiee,  also,  31  Cye.  pp.  49-65. 

I  8  (10).  DUcharge,    reUate,    waiver,  or 
abandonment. 

[a]  (Sap.  1885) 
The  averment,  in  an  answer  by  the  sure- 
ties In  a  suit  on  a  promlasory  note,  that  the 
agent  of  the  payee  had  released  them,  is  a 
mere  conclusion  of  law.  and  such  answer  is 
not  good  unless  facts  are  pleaded  showing  a 
release.— Marshall  t.  Mathers,  103  Ind.  458, 
8  N.  E.  120. 

tb]   (Sop.  1885) 

An  averment  that  the'  payee  of  a  note 
"released"  the  payor  is  a  mere  conclusion  of 
law.— Kehio  t.  Fleming,  104  Ind.  180,  3  N.  E. 
830. 

[c]  (Sap.  1890) 

The  answer  set  forth  certain  acts  of  de- 
fendants in  relation  to  the  subject-matter  of 
the  complaint,  and  alleged  that  the  same  were 
"taken  and  received"  by  plaintiffs  "in  full  and 
perfect  satisfaction  of  all  wrongs  and  injuries 
Incident"  thereto.  Held  that,  there  being  no 
averment  that  plaintiffs  agreed  with  defendants 
to  accept  such  acts  in  satisfaction,  a  demur- 
rer should  be  sustained  to  this  part  of  the  an- 
swer, as  a  statement  of  a  mere  conclusion. — 
Renihan  v.  Wright,  125  Ind.  530,  25  N,  E.  822, 
21  Am.  St.  Rep.  249,  9  L.  R.  A.  514. 

[d]  (App.  1902) 

A  complaint  alleging  the  making  of  a  cer- 
tain agreement,  and  that  defendant  had  walTed* 
certain  requirements,  is  demurrable,  in  alleg- 
ing a  conclusion,  instead  of  stating  the  facts 
constituting  the  waiver,— Crafton  t.  Ctermichael, 
04  N.  E.  C27,  29  Ind.  App.  320. 

Fob  Cases  rsoic  Other  States, 

See  30  Cent.  Dig.  Plead.  Sfi  12-28^ ;  23 
Cent.  Dio,  Fraud,  8  37;  24  Cent.  Dig. 
Fraud.  Conv.  |  773  ;  37  Cent.  Dig.  Neg- 
lig.  f  182. 
See,  also,  31  Qyc.  pp.  ^-65. 

S  8  (11).  Title,  otonertMp,  estate,  or  posses- 
sion. 

[a]  (Sap.  I860) 
To  a  suit  to  recover  the  possession  of  per- 
sonal property,  an  answer  that  the  defendant 
is  entitled  to  the  possession  is  bad.    It  should 


set  out  the  grounds  of  his  rU^it- McTaggart 

V.  Roee,  14  Ind.  230. 

[b]  (Sap.  1865) 

In  a  proceeding  against  B.  and  others  for 
the  foreclosure  of  a  mortgage,  C,  who  had  a 
judgment  against  6.,  was  made  a  party  de- 
fendant The  complaint  alleged  that  the  judg- 
ment of  C.  was  on  the  foreclosure  of  a  mort- 
gage on  other  lands,  and  did  not  affect  any  of 
the  lands  mortgaged  to  plaintiff.  Held,  that 
the  averment  as  to  the  lien  of  C.'s  judgment 
was  not  the  averment  of  a  fact,  but  of  a  con- 
clnsion  of  law,  which  could  not  be  deduced 
from  the  facts  averred,  and  which,  if  a  fact 
was  wholly  immaterial,  and  hence  was  not  ad- 
mitted by  a  default.- Fletcher  T.  Holmes,  25 
Ind.  458. 

[c]  (Smv.  1876) 

In  an  action  by  an  administrator  on  a  pol- 
icy on  the  life  of  his  decedent,  defendant's  an- 
swer alleged  that  plaintiff  could  not  maintain 
the  action  because  insured  In  his  lifetime  as- 
signed the  policy  to  another,  the  company  la* 
dorsing  on  the  assignments  its  consent  tbereoo. 
Held,  that  the  repiy  averring  that  the  assignee 
had  no  Insnrable  interest  in  the  life  of  insured 
averred  a  conclusion  of  law,  and  was  bad  on 
demurrer.— Franklin  Life  Ins.  Co.  T.  Sefton* 
53  Ind.  380. 

[d]  (Sap.  1881) 

Where  a  complaint  for  partition  of  real  es- 
tate avers  facts  showing  a  tenancy  in  commoa 
between  the  parties,  an  answer  denying  that 
any  tenancy  in  common  has  existed  between  the 
parties,  and  averring  that  for  15  years  last 
past  defendant  and  those  under  whom  he  claims 
title  have  been  in  the  eitclusive  and  undisputed 
irassession  of  the  land  under  claim  and  color  of 
title,  continuously  and  adversely,  alleges  a  legal 
conclusion  only,  and  must  be  considered  with- 
out reference  to  the  denial  of  the  cotenancy  and 
as  admitting  the  alleged  title  of  the  plaintiff. 
— NicQolson  T.  Caress,  76  Ind.  24. 

[•]  (8«p.l88S) 

An  allegation  in  a  pleading  that  title  is 
derived  "by  gift"  is  an  allegation  of  fact,  and* 
not  a  conclusion  of  law.— McCarty  T.  Tarr,  83 
Ind.  444. 

[f]  (App.  1903) 
Where  a  complaint  alleged  that  plaintiffs 
were  in  possession  of  a  one-story  brick  build- 
ing situated  on  a  lot  described,  as  lessees,  and 
that  on  a  certain  dny  defendants  unlawfully 
excavated  so  near  the  wall  of  the  building  oc- 
cupied by  plaintiffs  as  to  unlawfully  destroy 
the  support  of  the  brick  wall  of  the  building 
adjoining  sxich  lot,  that  the  wall  was  thrown 
down  into  the  building,  injuring  plaintiff's  prop- 
erty, etc.,  it  was  not  objectionable  on  the 
ground  that  it  stated  conclusions  only.— Payne 
V.  Moore,  66  N.  E.  483,  67  N.  E.  1005,  31 
Ind.  App.  360. 

fg]  An  averment  in  a  pleading  that  a  way 
existed  as  appurtenant  to  an  owner's  land  is 
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an  averment  of  a  fact— (App.  1904)  Cincionatl, 
R.  &  M.  R.  Oo.  V.  Miller,  72  N.  E.  827,  73 
^^  B.  1001,  so  Ind.  App.  26;  (190G)  Same  t. 
Trontman.  38  Ind.  App.  700,  75  N.  E.  277. 

For  Cases  from  Otheb  States, 

See  39  Cent.  Dia.  Plead.  §§  12-28% ;  23 
Ce.'^t.  Dig.  Fraud,  §  37;  24  Cent.  I>ig. 
Praod.  Conv.  {  773 ;  37  Cent.  Dig.  Neg- 
Ug.  i  182. 
See,  also,  31  Cyc  pp.  49-65. 

I  8  (12).   Rights,  clcim$,  or  lient,  and  pri- 
ority thereof. 
W    (App.  1899) 

An  allegation  that  "plaintiff  was  entitled 
to  the  free  and  unobstructed  flow  of  water"  in 
a  ditch  on  a  railroad  right  of  wa;  la  the  state' 
ment  of  a  conclusion,  and  not  a  showing  of 
facts  entitling  plaintiff  to  maintain  such  ditch 
<tn  the  right  of  way. — Cleveland,  C,  C.  &  St. 
L.  Ry.  Co.  V.  Huddleaton,  52  N.  B.  1008,  21 
Ind.  App.  621,  69  Am.  St  Rep.  385. 

[b]    (App.  1903) 

In  an  action  on  a  benefit  insurance  certifi- 
cate, an  averment  in  the  complaint  that  de- 
ceased was  at  the  time  of  his  death  a  mem- 
ber of  the  order,  and  entitled  to  all  the  rights 
of  such  member,  was  only  a  statement  of  a  con- 
clusion, and  did  not  aid  the  complaint,  or  sup- 
ply the  necessary  averment  of  performance  of 
all  conditions.— Grand  Lodge  A.  O.  U.  W.  t. 
Han,  67  N.  E.  272,  31  Ind.  App.  107. 

Fob  Cases  frou  Other  States, 

See  39  Cent.  Dig.  Plead.  (§  12-28% ;  23 

Cent.  Dig.  Fraud,  S  37  ;  24  Cent.  Dig. 

Fraud.  Conv.  S  773  ;  37  Cent.  Dig.  Neg- 

Ug.  5  182. 
eee,  also,  31  Cyc  pp.  49-65. 

i  8(13).  Appointment,  authoritp,  and  du- 
tie$  of  offieert, 

[ml  (App.  1903) 
In  an  action  on  a  judgment  rendered  in  an- 
otber  state  against  an  insurance  company  for- 
eign thereto,  the  complaint  alleged  that  the 
writ  was  personally  served  on  a  certain  person, 
who  was  deputy  insurance  commissioner,  "law- 
folly  authorised  to  receive  servlcei"  and  the 
"lawful  representatiTe"  of  defendant,  and  the 
statate  pleaded  provided  that  no  fonign  insur- 
ance fwmpany  should  do  bosinesa  within  the 
state  ontil  it  should  have  stipulated  that  any 
process  might  be  served  on  the  insurance  com- 
missioner, on  the  par^  designated  by  him,  or 
the  agent  specified  by  the  company  to  receive 
•errlce.  It  was  not  alleged  that  service  was 
made  on  the  insurance  commissioner,  on  any 
one  derignated  by  Jilm,  or  on  any  agent  ap- 
pc^nted  by  defendant,  field,  that  the  allega- 
ticms  that  the  deputy  insurance  commissioner 
was  "legally  autiiorized,"  etc,  were  mere  con- 
duaions,  and  the  complaint  was  insufficient  to 
show  jurisdiction.— Old  Wayne  Mnt  Life  Ass'n 
T.  Flynn,  68  N.  E.  327,  31  Ind.  App.  473. 


[b]  <Snp.  190S) 

The  complaint  in  an  action  on  the  official 
bond  of  a  county  auditor  alleged  that  defendant 
was  entitled  to  retain  from  moneys  received  a 
certain  sum  for  his  services,  and  that  it  was 
his  duty  to  pay  over  all  moneys  in  excess  of 
this  amount.  This  was  followed  by  specific  al- 
legations of  various  sums  received  by  defendant 
and  wrongfully  retained,  and  it  was  charged 
that  defendant  had  received  his  full  salary,  and 
that  the  aggregate  sum  mentioned  was  retained 
by  him  in  addition  to  the  sum  paid  as  salary, 
and  that  it  was  defendant's  duty  to  pay  over 
this  sum.  Held,  that  the  complaint  was  not 
objectionable  as  merely  alleging  a  conclusion. — 
Workman  v.  State  ei  rel.  Board  of  Com'rs  of 
Owen  County,  73  N.  B.  917,  165  Ind.  42. 

[c]  (8iip.  1909) 

An  allegation  that  defendant  was  elected 
for  a  term  commencing  on  a  certain  date  wu  a 
conclusion.— Russell  v.  State  ex  reL  Crowder, 
97  N.  E.  13,  171  Ind.  623. 

Fob  Cases  tbou  Othbr  States, 

See  39  Cent.  Dig.  Plead.  H  12-28% ;  23 
Cent.  Dig.  Fraud,  |  87 ;  24  Cent.  Dig. 
Fraud.  Conv.  i  773  ;  87  Cent.  Dig.  Neg- 
llg.  f  182. 
See,  also,  SI  Cyc  pp.  4Q-eS. 

S  8  (14).  Heirthip. 
[a]  (Sop.  1886) 
The  averment  in  a  convl>int  that  the 
plaintiff  is  an  heir  of  a  certain  intestate  Is  an 
allegation  of  fact,  and  not  a  mere  conclusion  of 
law.— Physio-Medical  College  t.  Wilkinson,  lOtf 
Ind.  314,  9  N.  E.  167. 

For  Cases  fbou  Other  States, 

See  39  Cent.  Dig.  Plead.  SS  12-28% ;  23 
Cent.  Dig.  Fraud,  $  37 ;  24  Cent.  Dig. 
Fraud.  CouT.  g  773  ;  37  Cent.  Dig.  Neg- 
lig.  I  182. 
See,  also,  31  Cyc  pp.  49^. 

I  8  (IS)-  Fraud  or  mi*repre*eniation. 
M   (Sop.  1830) 
A  general  plea  that  the  bond  was  obtained 
by  fraud  and  covin  Is  good,  without  setting 
forth  the  particnlars  of  the  traud.— Pence  t. 
Smock,  2  Blackf.  315. 

tb]    (Snp.  1S33) 

In  an  action  of  debt  on  a  bond,  defendant 
may  plead  generally  that  the  execution  of  the 
bond  was  obtained  by  fraud,  covin,  and  mis- 
representation.- Huston  t.  Williams,  3  Blackf. 
170.  25  Am.  Dec  84. 

[c]  (8«p.l867) 

In  an  action  on  a  note,  an  answer  alleging 
that  it  was  given  for  an  alleged  mechanic's 
lien  which  plaintiff  pretended  to  hold  on  a 
building,  and  averring  that  plaintiff  falsely  and 
fraudulently  represented  that  he  held  such  lien, 
when  he  well  knew  be  had  no  valid  lien,  Is 
an  allegation  of  matters  of  opinion. — Lynam  v. 
King,  9  Ind.  3. 
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[d]  (8«p.  imt 
Where  fraud  is  raised  as  a  defease  la  a 
suit  under  the  Code  on  aotes  and  a  mortKafce. 
all  the  elements  necessary  to  be  proved  to 
make  a  fraud  mast  be  specially  averred.— Jen- 
kins V.  Long,  19  Ind.  28,  81  Am.  Dec.  374. 

[e]  Fraud,  when  sought  to  be  made  a  ground 
for  relief,  must  be  so  alleged  as  to  disclose  the 
facts  constitutiug  fraud;  an  aveVment  of  fraud 
as  a  conclusion  being  InsufBdent. — (Sap.  1808) 
Curry  v.  Keyser,  30  Ind.  214;  (18G8)  Darnell 
V.  Rowland^  Id.  342;  (1870)  Ham  v.  Greve, 
34  lad.  18;  (1873)  Joest  v.  Williams,  42  Ind. 
r^GTi,  13  Am.  Rep.  377 ;  (187G)  Steele  v.  Moore, 
rji  Ind.  52;  (1870)  Over  y.  Hetherington,  66 
Ind.  SO-T;  (1879)  lies  v.  Martin,  (J9  Ind.  114; 
(1882)  Wilson  v.  Town  of  Monticello.  85  Ind. 
10  ;  (1882)  Hamilton  v.  Reynolds,  88  Ind.  191 ; 
(1884)  McComaa  v.  Haas,  93  Ind.  27C;  (1885) 
Bodkin  v.  Merit,  1  N.  E.  625,  102  Ind.  293; 
(18.S0)  Jackson  y.  Myers.  22  N.  E.  90,  23  N.  E. 
SO,  120  Ind.  504;  (1889)  Conant  v.  National 
Stare  Bank.  22  N.  E.  250.  121  Ind.  323 ;  (App. 
1891)  Kain  v.  Itinber.  27  N.  E.  328,  1  Ind.  App. 
8*1 :  (1892)  Norris  v.  Scott.  6  Ind.  App.  18,  32 
X.  E.  103,  8G5 ;  (Sup.  1805)  Stroup  v.  Stroup, 
-Sfl  N.  E.  8<i4,  140  Ind.  179.  27  L.  R.  A.  523 ; 
(1895)  Burden  v.  Burden,  40  N.  E.  lOCT.  141 
Ind.  471 ;  (1905)  Board  of  Com'rs  of  La  Porte 
County  T.  Wolff.  76  N.  E.  247,  106  Ind.  326. 

m  (S«p.  1877) 
In  pleading  fraud,  it  is  not  suffident  to 
allege  the  same  in  general  terms,  and  the  facts 
may  be  charged  withont  uslag  the  words 
"fraud"  or  "false  and  fmudulent  represeata- 
tions."— Hess  t.  Touag,  59  lad.  379. 

[g]  (Sap.  1897) 

The  use  of  epithets  in  a  pleading  Is  not 
sufficient  to  show  fraud;  but  the  facts  consti- 
tuting the  fraud  must  be  distinctly  alleged.— 
Guy  T.  Blae,  46  N.  R  1052,  146  lad.  629. 

[h]  (Sav.lMS) 

Ao  answer  in  a  suit  against  a  coaoty  to 
recover  for  expert  accountants'  services,  alleg- 
iag  that  they  formed  a  conspiracy  with  com- 
plaiaant  who  waa  then  auditor  of  the  county, 
to  obtala  thk  contract  sued  oa,  that  they  might 
obtain  large  sums  of  money  from  the  state 
and  surrounding  counties,  etc.,  and  that  they 
obtained  the  contract  by  fraud  and  false  rep- 
resentations, but  failing  to  allege  in  what  the 
fraud  consisted,  was  demurrable.— Board  of 
Com'rs  of  Howard  County  v.  Garrlgus,  164 
Ind.  5S9,  73  N.  E.  82.  74  N.  E.  249. 

p]  (App.  1905) 
When  fraud  is  urged  as  a  ground  of  de- 
fense, it  must  be  shown  by  a  special  plea,  con- 
taining facts  directly  averred  constituting 
fraud,  before  evidence  will  be  admitted  tending 
to  prove  the  ultimate  fact, — McAfee  v.  Bend- 
ing, 70  N.  E.  412,  36  Ind.  App.  628. 

U]    (App.  1907) 
A  complaint  for  fraud  must  state  facts, 
and    not    conclusions. — Supreme    Council  of 


Knights  &  Ladies  of  Columbia  T.  Apman,  30 
Ind.  App.  670,  80  N.  B.  610. 

[k]    (Sap.  1909) 

An  answer,  in  a  suit  to  foreclose  a  street 
improvement  lien,  averring  that  the  common 
council  and  the  city  engineer  fraudulently  col- 
luded together  to  accept  the  work,  but  stating 
no  facts  showing  fraud,  is  bad  as  stating  a 
mere  conclusion. — Dawson  t.  Hipskind,  89  N. 
E.  803. 

Fob  Cases  fbou  Other  States, 

See  39  Cent.  Dig.  Plead.      12-28% ;  23 

Cent.  Dig.  Fraud.  8  37;  24  Cent.  Dtg. 

Fraud.  Conv.  §  773;  37  Cent.  Dig.  Neg- 

lig.  §  182. 
See,  also,  31  Cye.  pp.  49-05. 

S  8  (16).  Mistake,   durett,   or   undue  in- 
fluence. 

[a]    (Sap.  ISSI) 

In  an  action  to  recover  a  payment,  a  gen- 
eral averment  that  plaintiff  was  compelled  to 
pay  the  money  sought  to  be  recovered  is  but 
the  statement  of  a  conclusion,  and  not  the  al- 
legation of  a  fact— Worley  t.  Moore,  77  Ind. 
567. 

m  (App.  1899) 
Averments  in  an  answer  that  property 
couveyed  to  a  husbaad  aad  wife,  as  teuants 
by  the  entireties,  was  purchased  with  the  wlfe'-r 
Separate  meaas  entirely,  and  that  the  husband, 
by  intimidations  and  threats,  procured  the  ti- 
jtle  to  be  made  in  himself  and  wife  over  her 
objections,  are  mere  cooclusioas  of  law.  and 
aad  are  demurrable.- Taggart  v.  Kem,  53  X. 
E.  051,  22  Ind.  App.  271. 

[c}    (App.  1902) 

The  word  "mistake,"  In  a  bill  alleging  a 
contract  dififercnt  from  that  reduced  to  writ- 
ing, and  that  It  was  so  written  by  mutual  mis- 
take, is  the  statement  of  a  foct,  and  not  of  a 
conclusion.— Smelser  v.  Pngh,  64  N.  E.  W3. 
29  Ind.  App.  614. 

Foe  Cases  peom  Otheb  States. 

See  39  Cent.  Dig.  Plead.      12-28%;  23 

Cent.  Dig.  Fraud.  8  37;  24  Cent.  Dig. 

Fraud.  Conv.  8  773;  87  Cent.  Dig.  Neg- 

llg.  8  182. 
fiee,  also,  31  Cyc  pp.  49-65. 

f  8  (17).  AUegationt  of  lUffUoenee. 

[a]  <App.l90l) 

In  an  action  for  the  death  of  plaintifTs 
decedent  from  a  blast  in  defendant's  tanael,  aa 
averment  in  the  complaint  that  defeadaat  neg- 
ligently caused  decedeat  to  enter  the  tunnel 
was  the  statement  of  a  conclusion.— Standard 
Cement  Co.  v.  Minor,  61  N.  E.  684,  27  Ind. 
App.  47&. 

[b]  {App.  1903) 

A  complaint  which  alleges  that  defendant 
negligently  and  unlawfully  did  certain  acts, 
without  averments  showing  that  the  acts  were 
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S  8  (19) 


unlawfiill.T'  done,  is  insnffloient.  Rehearing,  66 
N.  E.  4S3.  31  Ind.  App.  360,  denied.— Payne  v. 
Moon.  66  N.  E.  483.  67  N.  E.  1005.  31  Ind. 
App.  360. 

Icl  (S«v.l9M) 

In  a  complaiat  hr  a  HerTant  agalost  his 
tnafter  for  personal  injuries,  sllegations  that 
the  injnries  were  received  by  reason  of  the 
nuuter's  neidiftent  and  defectiTe  rales  and  mode 
«if  keepinff  Icnowledge  of  and  directing  its  cam 
are  mere  conclnstons  of  the  pleader,  stated  by 
wMj  of  recital,  and  will  be  dlsr^tded  in  de- 
tvrmlniDE  the  salHciency  of  the  pleading.— In* 
dianapolin  &  G.  R.  t.  Co.  v.  Foreman,  69  N. 
E.  660.  162  Ind.  85,  102  Am.  St.  Hep.  185. 

m    {App.  1904) 

In  an  anion  by  nn  employ*  for  personal 
iajories  received  in  operating  a  machine,  pred- 
inted  on  Acta  1890.  p.  234.  c.  142,  S  9  (B(ims' 
Rer.  St.  1901.  It  7087i;  Homer's  Rev.  St  1901, 
I  5169k>.  making;  it  the  doty  of  manufacturing 
ntaMi<:hmonta  to  have  the  machinery  proper- 
ly fniarded  for  the  n»e  of  operators,  a  com- 
plaint alleging  a  failure  to  properly  guard  the 
machinery  is  not  insufflcient  as  pleading  a  con- 
rlnsion.— Blanchard-IIamilton  Furniture  Co.  t. 
CoMn,  60  N.  E.  1032.  32  Ind.  App.  398. 

le]    (9m».  1905) 

In  an  action  for  negligence,  where  a  legal 
daty  and  a  violation  thereof  are  disclosed  by 
the  complaint,  a  general  averment  of  nesllgence 
is  snfficient  on  demurrer.  Judgment  fl903)  68 
N.  E.  166,  reversed  on  rehearing.— f%ioago.  I. 
ft  L.  Ry.  Co.  T.  Barnes.  78  N.  H  91,  IGl  Ind. 
143. 

[f]     rS«p.  1905) 
A  general  allegation  of  negligence  is  suffi- 
dent  to  withstand  a  demurrer  for  want  of  facts. 
-Nickey  r.  Steuder,  73  K.  E.  117,  164  Ind. 
180. 

[gl  (App.  19061 
The  sufficiency  of  a  complaint  in  an  action 
for  negligence  as  against  a  demurrer  must  be 
tested  by  the  specific  averments  thereof,  with- 
out reference  to  the  general  allegation?. — Bal- 
timore &  O.  S.  W.  R.  Co.  V.  Kleespies.  76 
N.  E.  1015,  78  N.  E.  252.  39  Ind.  App.  151. 

[bl    (S«p.  IMS) 

In  an  action  for  injuries  to  an  employ^, 
a  complaint  alleging  that,  by  reason  of  the  ab- 
sence of  necessary  guards  over  the  rollers  of  a 
nmnele  at  which  plaintiff  was  employed,  etc., 
plaintiff's  hand  was  "inadvertently"  caught  be- 
tween the  rollers,  etc.,  was  bad  on  demurrer, 
as  being  but  a'  mere  recital  and  conclusion,  and 
c(»itainiag  no  allegation  of  fact  respecting  de- 
fendant's negligence.— Pein  v.  Miznerr.  170  Ind. 
659,  8«  N.  EI  981. 

m  (S«p.UOft) 
In  an  action,  for  a  biakeman's  death  by  be- 
ing run  over  by  an  engine  which  he  was  pre- 
Dtring  to  couple,  allegations  of  negligence  by 

the  company  In  failing  to  provide  switch  lighta 


in  the  yard  and  a  headlight  on  the  engine,  were 
mere  conclusions  of  law,  averring  such  duty. — 
Cleveland.  C,  C.  &  St.  L.  Ry.  Co.  v.  Morrey» 
172  Ind.  613,  88  N.  E.  932. 

U]  <8iip.mO) 
In  an  action  against  a  railroad  company 
for  negligently  causing  the  death  of  a  conduc- 
tor, claimed  to  have  been  due  to  the  negligence 
of  defendant's  engineer  on  a  passenger  train  in 
disobeying  a  city  ordinance  regulating  the  speed 
of  trains,  and  running  his  train  at  an  excessive 
rate  of  speed  through  an  open  switch  and  into 
the  siding  where  the  conductor's  train  was 
standing,  allegations  that  if  the  engineer  had 
slackened  the  speed  of  hia  train  to  comply  with 
the  ordinance  a  collision  would  not  have  oc- 
curred, or  that  the  negligence  of  the  engineer 
was  the  direct  cause  of  the  conductor's  death, 
were  only  conclusions  of  the  pleader,  since  the 
sufficiency  of  the  pleading  must  depend  on  the 
averment  of  materia]  facts,  and  without  sucb 
facts  the  conclusions  of  the  pleader  lend  It  no 
support.— Wabash  R.  Co.  v.  Beedle,  90  N.  E. 
700. 

m  (8np.l$10) 

Where  the  facts  alleged  in  the  complaint 
show  a  legal  duty  owning  plaintiff  from  defend- 
ant, the  violation  of  such  duty  may  be  ahown 
by  a  general  allegation  of  negligent  perfonn- 
ance  or  failure  to  perform  such  duty.— Indian- 
apolis Abattoir  Co.  v.  Xeldlinger,  92  N.  E.  169. 

[1]  {App.  1910) 
A  complaint  for  injuries  to  plaintiff's  wife 
alleged  that  defendant  operated  a  street  rail- 
road over  a  public  highway,  and  that,  while 
plaintiff's  wife  was  traveling  in  a  wagon  drawn 
by  two  horses  driven  by  her  son.  one  of  defend- 
ant's cant  approached  from  the  rear  at  a  high 
speed,  that  the  motormau  sounded  the  whistle, 
causing  one  ai  the  horses  to  become  frightened 
and  rear  and  plunge  and  ran  on  the  track,  and 
that,  though  the  motorman  could  plainly  see  the 
unmanageable  condition  of  the  horses,  and  that 
he  could  not  pass  without  striking  the  team, 
and  though  by  ordinal?  care  he  could  have 
stopped  the  car  and  avoided  the  coUirion,  he 
nevertheless  ran  the  car  against  the  team  and 
caused  the  injury  complained  of.  Held,  that 
the  complaint  was  not  objectionable  as  stating 
conclusions  and  not  issuable  facts.— Cincinnati. 
L.  &  A.  St.  R.  Co.  V.  Cook,  00  N.  E.  1052. 

Fob  Cases  from  Otiieb  States, 

See  39  Cent.  Dig.  Plead.  §g  12-28^ :  23 
Cent.  Dig.  Fraud,  §  37;  24  Cent.  Dig. 
Fraud.  Conv.  |  773  ;  37  CENT.  DlO.  Neg- 
lig.  «  182. 
See,  also,  31  Cyc.  pp.  49-63. 

S  8  (19).  Inmtation  to  enter  and  ttatut  at 
paaaenger, 

[a]   (App.  WSi 
Where,  in  an  action  for  death  of  a  servant 
after  he  had  alighted  from  a  train  by  which  be. 
was  carried  free  from  his  home  to  his  work,  the 
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complaint  alleged  tbat  defendant  agreed  and  un- 
dertook to  carry  decedent  on  its  regular  passen- 
ger trains  free  of  charge  as  a  passenger,  and 
safely  discbarge  htm  from  such  train,  the  aver- 
ment that  he  vaa  a  passenger  was  not  objec- 
tionable as  a  conclusion.— Baltimore  &  O.  S. 
\V.  R.  Co.  7.  Cbipp,  74  N.  E.  2CT,  85  Ind.  App. 
403. 

Fob  Cases  fbou  Otheb  States, 

See  30  Gent.  Dig.  Plead.  H  12-28%;  23 
Cent.  Diq.  Fraud,  {  37;  24  Cent.  Dig. 
Fraud.  Conv.  J  773  ;  37  Cent.  Dig.  Keg- 
lig.  {  182. 
See,  also,  31  Cyc.  pp.  4JMi5. 

S  8  (20).  Damage  or  injury. 

M     (Snp.  1903) 

Where  a  railroad  company  licensed  a  gas 
company  to  maintain  its  mains  under  the  rail- 
road's trades,  an  averment  in  a  croas-complaint 
to  prevent  the  gas  company  from  laying  a 
fourth  pipe  under  the  tracks  that  the  latter 
was  violating  the  statute  by  Increasing  the 
flow  of  gas  by  artificial  means,  and  that  such 
violation  caused  defendant  special  Injury  pe- 
culiar to  itself,  and  exposed  defendant's  prop- 
erty to  particular  damage,  etc.,  was  a  mere 
conclusion  of  fact,  and  insufficient  to  show  any 
change  in  the  utuation  after  the  execution  of 
the  license. — Chicago,  I.  &  E.  Ry.  Co.  v,  Indi- 
ana Natural  Gas  &  Oil  Co.,  68  N.  E.  lOOS,  IGl 
iQd.  445. 

Fob  Cases  from  Otheb  .States, 

See  39  Cent.  Dig.  Plead.  H  12-28% ;  23 
Cent.  Dig.  Fraud,  {  37 ;  24  Cent.  Dig. 
Fraud.  Conv.  8  773;  37  Cent.  Dig.  Neg- 
Hg.  S  182. 
See,  also,  31  Cyc  pp.  49-05. 

I  8(21).  Enotoledffe  or  notice. 

[a]  (Sap.  1SS7) 

An  averment,  in  an  action  to  enjoin  tbe 
sale  of  land  to  collect  a  drainaee  assessment, 
that  there  was  no  proper  or  lef;al  notice  of 
drainage  proceedings  is  Insufficient,  being  a 
mere  conclusion  of  the  pleader,  implying  that 
there  was  some  notice. — Harris  t.  Ross,  112 
Ind.  314.  13  N.  B.  873. 

[b]  <Snp.  ISSS) 

In  a  bill  to  enjoin  the  collection  of  an 
assessment,  an  averment  that  there  was  no  no- 
tice of  the  levy  does  not  state  a  mere  conclu- 
sion of  law,  but  a  material  fact. — Board  ot 
Com'rs  of  Wells  County  v.  Gruver,  115  Ind. 
224,  17  N.  E.  290;  Board  of  Com'rs  of  Wells 
County  V.  Huffman.  115  Ind.  597.  17  N.  E. 
294;  Same  v.  Latimore,  115  Ind.  597,  598,  17 
N.  E.  294;  Same  v.  Jamison,  Id.;  Same  v. 
Mounsey,  115  Ind.  598,  599,  17  N.  E.  294; 
Same  v.  Van  Camp,  115  Ind.  599.  17  N.  B, 
294;  Same  v.  Eaton,  Id.;  Same  v.  Popejoy, 
115  Ind.  509,  0(X>.  17  N.  E.  294;  Same  v.  Bol- 
ton, 115  Ind.  COO,  17  N.  E.  294. 


[e]    (Sap.  1908) 

Allegations  that  defendant  knew  certain 
facts  are  mere  recitals  and  not  allegations  of 
fact.— Chicago,  I.  &  L.  R.  Co.  v.  Barker.  1(19 
Ind.  670,  83  N.  E.  300.  17  L.  R.  A.  (N.  S.) 
542. 

Fob  Cases  from  Otheb  States, 

See  39  Cent.  Dig.  Plead.  §g  12-28%  ;  23 
Cent.  Dig.  Fraud,  |  37;  24  Cent.  Dig. 
Fraud.  Conv.  |  773  ;  87  Cent,  Dig.  Neg- 
lig.  8  182. 
See,  also,  31  Cyc.  pp.  49-G5. 

{  0,   ConoInsloBs  of  law  from  faets  al- 
lesed. 

Admissions  by  demurrer,  see  post,  {  214. 

la]    (Sap.  18-3) 
It  Is  sufficient  to  state  in  a  pleading  facts 
from  which  the  law  implies  an  a^creement  with- 
out averring  the  apreemcnt.— Hamilton  v.  Win- 
terrowd,  43  Ind.  303. 

[b]  (Sap.  imy 

In  pleading  an  implied  contract,  It  Is  But- 
ficient  to  state  the  facts  from  which  tbe  law 
implies  the  agrpement,  and  it  is  not  neccssai? 
to  make  a  specific  allegation  of  such  agreement. 
— Starret  t.  Burkhalter,  86  Ind.  439. 

[c]  (Sop.  1S86) 

Where  facts  are  pleaded  showing  an  accep- 
tance of  a  proposition,  it  Is  not  necessary  to 
aver  an  acceptance  in  express  terms.— McCas- 
land  V.  /Etna  Life  Ids.  Co.,  108  Ind.  130,  9 
N.  E.  119. 

[dl    (Sop.  1888) 

Where  the  inevitable  inference  from  the 
facts  alleged  in  a  paragraph  is  that  defendant 
owned  certain  property  when  it  was  mortgaged, 
the  paragraph  wiU  not  be  held  Insufficient  for 
failure  to  distinctly  aver  such  ownership^— 
Tennison  t.  Tenniaon,  114  Ind.  424,  16  N.  E. 
818. 

[e]  (Snp.  1392) 

Where  a  mortgagee  who  has  redeemed 
from  a  foreclosure  sale  sued  under  the  statute 
(Rev.  St.  S  774)  to  enforce  his  lien,  it  is  im- 
material tbat  his  complaint  fails  to  allege  title 
to  tbe  land  In  his  mortgagor  where  the  facts 
pleaded  show  such  title.— Scolwy  t.  Kiuning- 
ham,  31  N.  E.  355,  131  Ind.  S52. 

[f]  (App.  1910) 

In  an  action  hy  a  servant  for  Injuries  al 
leged  to  have  resulted  from  the  negligence  ot 
the  master  in  failing  to  guard  machinery,  an 
allegation  in  the  complaint  "that,  if  the  shaft 
had  been  guarded,  the  timber  would  not  have 
been  thrown,"  while  a  conclusion  of  the  plead- 
er, was  not  subject  to  objection  where  it  fol- 
lowed a  statement  of  the  facts  relating  to  tbe 
absence  of  a  guard.— IIobenstein-Harmets  Fur- 
niture Co,  V.  Matthews,  82  N.  E.  196. 

[g]  <App.l910) 

An  allegation  in  a  pleading,  which  is  in 
form  a  conclusion  of  law,  is  not  objectionable. 
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vbere  neh  conclurion  is  preceded  by  an  aver- 
ment of  the  facta  on  whicb  it  la  based.— Mor- 
{sntowo  Mfg.  Co.  T.  Hicks,  02  N.  E.  IQ'X 

Fob  Cases  fbou  Otheb  States, 
See  39  Cent.  Dio.  Fka<l.  |  29. 
See,  also,  SI  Cyc  pp.  ^MiS. 

1 10,  FleadiBs  •ecordlnc  to  lecsl  «ff«ot. 

Written  itutrumentB,  see  poat,  {  32. 

[a]  (Sap.  1842) 
A  declaration  professing  to  give  the  legal 
effect  of  a  general  recognizance  of  special  bail, 
taken  on  the  back  of  the  writ,  must  give  it  the 
meaning  prescribed  by  atntute,  whicb  is  tbe 
same  as  that  of  a  regular  recoj^iizance  of  spe- 
dtl  baU.— White  v.  Guest,  6  Blackt.  228. 

Fob  Cases  fbou  Otueb  States, 

See  39  Cert.  Dig.  Plead.  {  SO. 
See.  also,  31  Cyc  p.  70. 

111.  Ustters  of  erldeno*. 

Striking  ont  matters  of  evidence,  see  post,  |  3G4. 

U1     (Sop.  1842) 

Id  pleading,  it  is  not  necessary  to  state 
what  is  merely  matter  of  evidence. — State  ex 
nL  Anderson  v.  Leonard,  6  Blackf.  173. 

[b]  (S«v.lS«T) 
A  pleading  averring  mere  Inconclusive  evi- 
dence of  facts,  instead  of  the  facta  themselves, 
is  bad.— Stone  v.  Lewman,  28  Ind.  97. 

[e]  (8«p.isn) 
A  pleading  most  state  facts,  and  it  is  not 
saffident  to  state  merely  matters  of  evidence 
tending  to  show  tbe  facta  which  ought  to  be 
stated,  unless  the  evidence  is  conclusive  in  its 
nature,  and  even  then  the  better  rule  is  to  aver 
the  fact,  and  not  the  evidence  of  it.— Fee  v. 
State  ex  reL  Pleasant,  74  Ind.  66. 

Id]    (Sap.  1885) 
In  pleading,  facts  must  be  directly  stated, 
and  not  evidence.—Arery  v.  Dougherty,  102 
Ind.  443,  2  N.  E.  123,  52  Am.  Rep.  6S0. 

1*1    (So*.  1888) 

An  averment  that  money  was  reloaned  is 
the  aveiment  of  a  fact,  and  not  of  a  mere  COQ- 
olosion,  and  evidence  to  establish  this  act  of 
leading  money  a  second  time,  or  oftener,  roust 
not  be  pleaded.— Spurgeon  t.  Smitha,  114  Ind. 
453,  17  N.  E.  105. 

It]    rApp.  1891) 

It  is  the  office  of  a  pleading  to  assert  altl- 
Biate  or  isaoable  facta,  which  alone  can  call  in- 
to exercise  the  fonetion  of  the  court  to  make 
tbe  application  of  the  law,  and  not  mere  mat- 
ters of  evidence  from  which  such  facts  may  be 
inferred.— Pennsylvania  Co.  v,  Zwick,  27  N.  E. 
508,  1  Ind.  App.  280. 


[El    (App.  IMO 
A  complaint  should  not  plead  the  evidence. 
—Lewis  Tp.  Improvement  Co.  v.  Royer,  38  Ind. 
App.  151,  "C  N.  E.  lOGS. 

[h]     (App.  1908) 

It  is  sufficient  if  a  complaint  alleges  tbe  ul- 
timate facts  to  be  proved. — Indiana  Natural  Qas 
&  Oil  Co.  V.  Wilhelm.  80  N.  E.  86. 

In  an  action  to  recover  rentals  nnde'r  a  gas 
lease,  where  it  was  alleged  that  gas  was  found 
in  sudicient  quantities  to  be  marketed  and  to  be 
piped  to  a  market,  and  that  there  were  good 
markets  for  the  gas  within  10  miles,  and  at  oth- 
er places  further  away,  to  which  the  gas  could 
be  delivered  and  sold  at  a  profit  to  defendant, 
the  amoDut  of  gas  produced  in  any  well,  cost  of 
production,  and  cost  of  transportation  to  mar- 
ket wore  evidentiary  facts  to  be  proved  in  sup- 
port of  the  ultimate  facts  alleged,  and  need  not 
be  pleaded.— Id. 

Fob  Cases  fboh  OrnER  States, 
See  30  Cent.  Dia.  Plead.  |  31. 
See,  also,  31  Cyc.  p.  49. 

S  12.  Itfatters  peenllarly  wlthlm  knovrl* 
edse  of  adverse  party. 

In  action  on  mutual  benefit  certificate,  see  Ilf- 

SUBAHCE,  I  815. 
Matters  not  known  to  party  pleading,  see  poBt, 

§13. 

[a]  (Sup.  138!) 

Where  a  party  is  brought  into  court  to  an- 
swer as  to  bis  interest  in  land,  it  is  not  neces- 
sary that  tbe  complaint  specifically  set  forth 
hia  title.— Andrews  v.  Swanton,  81  Ind.  474. 

Fob  Cases  fbou  Otiieb  States, 
See  39  Cent.  Dio.  Plead,  i  33. 
See,  also,  81  Cyc.  p.  48. 

S  13.  Matters  not  kmowm  to  partr  plead- 

Departure,  see  Pubading,  {  183. 

W   (Sap.  1896) 

To  bt  within  the  rule  that  facts  peculiar- 
ly within  the  knowledge  of  the  party  against 
whom  they  should  be  pleaded,  and  not  accessi- 
ble to  tbp  pleadei',  need  not  be  pleaded,  a  plead- 
ing must  show  tbat  such  facts  are  so  within 
the  knowledge  of  the  opposite  party,  and  not 
acceadble  to  the  t^eader.— Brasbear  v.  City  of 
Madison,  142  Ind.  685,  36  N.  K.  252.  42  N. 
349,  33  L.  R.  A.  474. 

Fob  Cases  fbou  Otheb  States, 
See  39  Cent.  Dig.  Plead.  |  34. 
See,  also,  31  Qyc.  pp.  48.  49. 

i  14.  Matters  of  rMord. 

[b]  (Snp.  1S89) 

An  answer  whicb  alleges  that  an  agree- 
ment to  submit  a  controversy  to  arl)itratiou  was 
made  in  open  court,  and  was  to  have  been  en- 
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tered  of  record,  bat  that  no  entry  thereof  waa 
made,  ia  inaufficieot,  since  the  court  can  only 
apeak  by  its  record.~-Kelly  t.  Adams,  120  Ind. 
340,  22  N.  R  317. 

Fob  Cases  pbou  Other  States, 
See  39  Cent.  Dig.  Plead.  {  35. 
See,  also,  31  Cyc.  p.  47. 

i  16.  Adoption  of  allacatloMB  in  other 
pleadi&ca. 

Reference  from  one  count  or  paragraph  of  dec- 
laration or  complaint  to  another,  see  post,  { 
54. 

Reference  from  one  plea  or  paragraph  of  an- 
swer to  another,  see  post.  {  05. 

[a]  (Sap.  1881) 
A  paragraph  of  a  reply  to  an  answer,  al- 
leging payment  and  referring  for  facts  to  a 
paragraph  of  the  answer  in  which  satisfaction 
by  way  of  exchange  ia  pleaded,  is  bad  because 
it  makes  the  answer  a  part  of  the  reply.— Atchi- 
son V.  Lee,  75  led.  132. 

lb]    (App.  18«) 

A  pleading  in  a  former  salt,  though  not 
the  foundation  of  the  present  action,  may  supply 
necessary  averments  therein,  if  set  out  in  fnll 
in  the  complaint,  and  not  merdy  attached  there- 
to as  an  exhibit— Westfield  Gas  &  Milling  Go. 
V.  NoblesTiile  &  E.  Gravel-Road  Co.,  13  Ind. 
App.  481,  41  N.  E.  055. 

Fob  Cases  fbom  Otheb  States. 
See  30  Cent.  Dig.  Plead.  S  37. 
See,  also,  31  Cyc.  pp.  47,  48. 

1 16.  Svfflelener  of  allesmtioBa  Im  BOn- 

eral. 

[a]  Each  paragraph  of  a  pleading  must  be  per- 
fect and  complete  within  itself,  and  defective 
allegations  in  one  paragraph  cannot  be  aided  by 
reference  to  another. — (Sup.  1873)  Silvers  v. 
Junction  R.  Co.,  43  Ind.  435;  (1873)  Potter  v. 
Earnest,  45  Ind.  416;  (1880)  Field  Burton, 
71  Ind.  3a0. 

[b]  (App.  1308) 

A  pleading  will  not  be  defective  because  a 
fact  is  awkwardly  stated,  but  the  defect  in  or- 
der to  be  material  must  be  one  affecting  the 
Rubstantial  rights  of  the  adverse  party  or  it  will 
he  disregarded  as  one  of  form  only,  as  provided 
by  Buma'  Ann.  St.  1901,  S  401.— City  of  Hunt- 
ington V.  Stuver,  41  Ind.  App.  171,  83  N.  E. 
518. 

Fob  Cases  fbou  Other  States, 

See  39  C^mt.  Dig.  Plead.  H  82.  36,  42. 
See,  also.  81  Clyc  pp.  101,  102. 

i  17.  IHvMtaaM  and  posltlTeneMt  or  ar- 
■VBOntatlTWMM. 

Admissions,  see  post,  |  127. 
Aider  by  verdict  or  judgment,  see  post,  §  433. 
ArgumentatiTe  denials  in  reply,  see  post,  I  176. 
ArvumentativeDesB  as  defect  reached  by  general 
demurrer,  see  post,  {  205. 


Argumentativeness  as  ground  for  demurrer,  see 
post,  8S  102,  194,  196. 

Argumentativeness  as  ground  for  striking  out 
pleadings,  see  post,  i  352. 

Argumentativeneas  as  objection  reached  by  spe- 
cial demurrer,  see  post,  S  208. 

Necessity  for  reply  to  argumentative  denial,  see 
post,  §  105. 

Pleading  bad  for  argumentativeness  as  to  part 

of  codefendants,*  see  post,  %  84. 
Responsiveness  of  argumentatiTe  answer  to 

complaint,  see  pott,  |  9S. 

[a]  (Sap.  1841) 

A  dedaration  in  debt  by  an  insurance  com- 
pany, stating  that  defendant  delivered  to  it  his 
note  and  thereby  promised  to  the  order  of  the 
insurance  office,  thereby  meaning  and  intending 
to  make  the  note  payable  to  the  order  of  plain- 
tiff, fai  insufficient  for  want  of  a  direct  averment 
that  the  defendant  promised  the  plaintiff. — Mad- 
ison Ina.  Co.  V.  Stangle,  6  Blackf.  88. 

[b]  (Snp.  1845) 

A  plea  must  state  facts  in  a  direct  and 
positive  form,  and  not  leave  them  to  be  collected 
by  inference.— Stonsel  v.  Abrama,  7  BlaiM  516. 

[C]    (Sap.  1873) 

A  pleading  should  state  facts,  not  argu- 
ments, inferences,  or  matters  of  law.— Clark  t. 

Lineberger,  44  Ind.  223. 

[d]  fSnp.  1S7C) 

It  is  not  error  to  sustain  an  objection  to  a 
paragraph  of  a  pleading,  amounting  only  to  an 
argumentative  deniaL— Uill  v.  Oust,  ^  Ind.  45. 

[e]  (8np.l«I7) 

In  an  action  by  one  of  two  joint  leasors  of 
a  coal  mine,  against  the  other,  to  recover  ao 
amount  due  under  a  contract  whereby  the  plain- 
tiff had  sold  to  the  defendant  his  interest  In 
the  sum  to  tw  received  as  rent,  the  answer  al- 
leged that  a  certain  amount  leas  than  that 
claimed  in  the  complaint  was  due  the  plaintiff, 
and  offered  to  allow  judgment  to  be  taken  there- 
for. Held  not  an  argnmentative  deniaL — Mor- 
ris T.  Tbomas,  57  Ind.  316. 

[fl    (Sap.  1878) 

A.,  a  creditor  of  B.,  sued  C,  alleging  that 
C.  had  agreed  with  B.  to  pa^  B.'s  debts  in  con- 
sideration of  property  sold  and  delivered  by  him 
to  C.  C.  answered  that  he  had  received  such 
property,  and  that  the  agreement  between  him- 
self aud  B.  was  that  be  was  to  apply  the  pro- 
ceeds first  to  the  payment  of  certain  specified 
debts  and  then  to  the  payment  of  the  plaintifTs 
debt  and  others;  that  he  liad  received  the  pro- 
ceeds of  such  property  at  ita  fair  value,  and  had 
applied  the  proceeds  to  the  payment  of  aacb 
specified  debts,  and  that  nothing  remained  with 
which  to  pay  the  plaintllTs  debt  Held  that, 
although  C.*a  answer  amounted  to  an  argu- 
mentative denial,  it  was  suffident— Loeb 
Weia,  64  Ind.  285. 

[gl    (Sap.  1879) 
To  a  plea  of  the  statute  of  limitations  in 
bar  of  an  action,  a  reply  that  the  suit  was  com- 
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menced  before  the  time  limited  expired  is  mere- 
ly an  argumentative  denial,  which  may  be  re* 
jeeted  on  motion  where  the  general  ctenial  is 
aim  replied,  and  hence  there  is  qo  available  er- 
ror in  aastalnlng  a  demurrer  thereto.— Niblaclc 
T.  Goodman,  67  Ind.  174. 

[bl  (Sap.  U7» 
In  a  suit  on  a  note  aod  to  foreclose  a  mort- 
age b7  an  aadgnee  thereof,  tried  on  an  issue 
formed  hj  general  denial,  there  is  no  prejudicial 
rrmr  In  sustaining  a  demurrer  to  an  argumen- 
tative denial  of  the  alleged  assignment  of  the 
note  and  mortgage.— McCallam  v.  Pleasants,  67 
Ind.  542. 

El]  (Sap.  U80) 
In  a  c<miplaint  for  the  return  of  property 
allied  to  have  been  obtained  from  plaintiff  by 
dnress  through  threatening  to  arrest,  imprison 
and  send  plaintiff  to  the  state  prison  for  a 
felony,  an  allegation  that  the  defendants  well 
knew  that  plaintiff  was  not  guilty  of  the  crime 
diaiged  U  not  equivalent  to  an  averment  that 
he  was  not  guil^,  but  such  a  detached  allega- 
tion eonid  not  be  cause  for  a  demurrer  when  all 
the  allegations  coostrued  t<^ther  show  tiie  com- 
plaint to  be  sufficient.- Reynolds  v.  Copeland, 
71  Ind.  422. 

m  (SWV.U81) 
In  a  complaint  by  a  widow  for  partition  of 
her  deceased  husband's  land,  an  allegation  that 
slie  owned  one- third  of  the  land  argnmentatiTely 
asserts  that  she  was  the  first  wife  or  a  snbse- 
qoent  wife  having  children  by  ber  husband, 
alive  at  Us  deaths  and  states  a  cause  of  action. 
— Utterback  r.  I'erhune,  75  Ind.  363. 

fh]  Material  facts  essential  to  the  existence  of 
a  cause  of  acUon  mnst  be  alleged  directly  and 
positively,  and  not  by  way  of  recital.- (Sup. 
1881)  Cammins  v.  City  of  Seymour,  79  Ind. 
481.  41  Am.  Rep.  618 ;  (1890)  Nysewander  v. 
Lowman.  24  N.  G.  356,  124  Ind.  584;  (1897) 
Erwin  t.  Central  Union  Tel.  Co..  46  N.  E.  667, 
47  N.  E.  eeS,  l48  Ind.  305;  (App.  1904)  Cleve- 
Und,  CLt  C  ft  St.  L.  Ry.  Co.  v.  Lindsay,  33  Ind. 
App.  404,  70  N.  E.  283,  088. 

tn  (S«p.uss) 
Where  the  plea  in  partition  simply  avers 
title  in  defendant,  it  is  bad  as  argumentative. — 
BUck  V.  Bichaids,  96  Ind.  184. 

(m]     (Svp.  1884) 

Where  a  complaint  charged  that  defendants 
raised  the  height  of  their  dam  so  as  to  back 
water  upon  plaintiffs'  mill  wheels,  an  auswer 
from  which  it  might  be  inferred  that  the  dam 
had  been  constructed  several  years  before,  and 
that  it  had  t>een  continued  at  such  height  until 
the  commeocement  of  suit,  was  an  argumenta- 
tive denial  of  the  allegation  as  to  raising  the 
dam.— Williamson  t.  Tingling,  93  Ind.  42. 

[n]    (Sup.  1888) 

All  averments  in  a  pleading  mnst  be  direct 
and  certain  and  not  in  the  alternative  or  in 


ambiguous  language.- Wheeler  t.  Thayer,  22  N. 
B.  972,  121  Ind.  04. 

lo]   (Sup.  ie»o) 

In  an  action  against  a  county  for  building 
a  bridge,  an  answer,  alleging  that  it  was  con- 
structed under  a  special  contract  with  a  certain 
city,  whereby  the  city  was  to  pay  plaintiff  $50, 
and  the  county  donate  to  him  $50,  is  argumen- 
tative and  demurrable. — Board  of  Com'ra  of 
Clinton  County  v.  HiU.  122  ind.  215,  23  N.  £. 
779. 

[p]    (App.  1»7) 

In  an  action  to  foreclose  a  mechanic's  lien 
for  material  furnished  in  the  erection  of  a  tank, 
an  answer  alleging  that  defendant  purchased  no 
materials,  but  boui^t  a  tank,  which  was  "knock- 
ed down,"  and  shipped  as  lumber  to  Iiim,  and 
that  plaintiff  was  not  entitled  to  a  lien,  is  an  ar- 
gumentative denial. — Parker  Land  ft  Improve- 
ment Ga  T.  Reddlck.  47  N.  B.  848,  18  Ind. 
App.  616. 

to]    (App.  1900) 

A  complaint  should  contain  a  succinct  and 
definite  statement  of  the  facts  relied  on  to  con- 
stitute a  cause  of  action,  and  they  should  be 
stated  by  direct  averment,  and  not  by  way  of 
recital,  so  that  defendant  may  l>e  apprised  of 
the  facts  on  which  plaintiff  relies.- Sutton  T. 
Todd,  55  N.  &  980,  24  Ind.  App.  619. 

W  (App.  1900) 
Where  plaintiff  seeks  to  recover  wages  as 
patrolman,  an  answer  alleging  that  plaintiif 
was  never  appointed  an  officer  of  defendant 
dty,  and  that  defendant  never  agreed  to  pay 
him  for  any  services,  and' so  notified  him, 
amounts  to  an  argumentative  denial.— City  of 
Huntington  t.  Boyd,  67  N.  B.  939,  2S  Ind.  Appi 
250. 

[a]  (App.  1901) 
A  complaint,  in  an  action  for  rent,  alleged, 
in  the  first  paiagranh,  an  amount  due  on  an  im- 
plied promise,  and  in  the  second  paragraph 
charged  the  liability  under  a  written  lease  de- 
scribed, and  alleged  that  defendant  was  in  ar- 
rears thereunder  for  the  sum  sued  for.  In  his 
answer,  which  was  addressed  to  both  paragraphs 
of  the  complaint,  defendant  alleged  that,  as  a 
'^rt  of  the  contract  of  letting,  defendant  was 
entitled  to  use  a^  wall  of  the  building  for  a  busi- 
ness sign  after  the  expiration  of  an  existing 
lease  of  the  wall,  but  charged  that  after  the 
expiration  of  such  lease  plaintiff  refused  to  sur- 
render possession  thereof  to  defendant,  contrary 
to  the  terms  of  the  lease,  and  that  defendant 
vacated  the  premises  and  abandoned  the  lease 
before  any  part  of  the  rent  claimed  in  either 
paragraph  of  the  complaint  fell  due.  Held,  that 
the  answer  waa  an  argumentative  denial  of  the 
complaint,  and  not  a  plea  in  confession  and 
avoidance,  and  hence  was  not  objectionable  on 
on  the  ground  that  it  did  not  overcome,  by  af- 
firmative allegations,  the  prima  facie  case  which 
it  confessed  and  sought  to  avoid.— Flanagan  v. 
Reitemier,  59  X.  E.  389,  26  Ind.  App.  243. 
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[t]    (Snp.  1902) 

While  a  conrt  tn  dealiog  'with  evidence  tna^ 
be  justified  Id  drawinc  loferences  from  certain 
Items  of  evldeoce,  still  it  is  not  warranted  In 
resorting  to  inferences  or  deductions  where  the 
question  involved  pertains  to  the  sufficiency  of 
pleading,  for  the  rule  recogsized  at  common  law 
and  by  the  Qode  affirms  that  material  facts 
necessary  to  constitute  a  cause  of  action  must 
be  directly  averred,  aod  cannot  be  left  to  de- 
pend upon  or  to  be  shown  by  mere  recitals  or 
inferences. — McKlwaine-Kichards  Co.  t.  Wall, 
65  N.  E.  753,  150  Ind.  557. 

[u]     (S«p.  1906) 

At  common  law,  and  under  Barns'  Ann.  St. 
1901,  §S  341,  342,  requiring  the  complaint  to 
state  the  facts  constituting  the  cause  of  action, 
and  declaring  a  want  of  statement  of  sufQcient 
facts  ground  for  demurrer,  facts  must  be  posi- 
tively and  expressly  averred,— !ytalott  v.  Sample, 
74  N.  B.  245,  164  Ind.  645. 

[V]     (Sop.  1905) 

An  allegation  in  a  pleading,  which  involv- 
ed a  bald  assumptioc  of  the  existence  of  a  fact 
which  was  not  averred,  was  insufficient. — Lake 
Erie  &  W.  R.  Co.  t.  McFall,  165  Ind.  574, 
76  N.  E.  400.- 

[w]  (&pp.l9«) 

Material  facts  in  a  pleading  sbould  be 
shown  by  direct  and  issuable  averments,  and 
not  merely  left  to  inference,  nor  pleaded  by  way 
of  recital.— CorbiQ  Oil  Co.  t.  Searies,  75  N.  E. 
21)3,  36  Ind.  App.  215. 

[1]    (Sap.  1908) 
As  against  a  demurrer  for  want  of  facts, 
facts  pleaded  by  way  of  recital  merely  are  of  no 
avail  to  plaintiff.- Chicago  &  E.  R.  Co.  v.  Lain. 
170'  Ind.  84,  83  N.  E.  632. 

[zz]    (Snp.  190S) 

Facts  material  and  necessary  to  consti- 
tute the  cause  o£  action  declared  on  must  be  di- 
rectly averred,  aod  uo  essential  element  should 
be  shown  by  way  of  recital  or  be  left  to  in- 
ference.—Cleveland,  C,  C.  &  St.  L.  Ry.  Co. 
T.  Perkins,  171  Ind.  307,  86  N.  E.  405. 

■>]    (App.  1908} 

In  pleading,  facte  roust  be  directly  and, 
podtirely  alleged.— McEwen  v.  HoSman,  42 
Ind.  App.  202,  8S  N.  E.  364. 

im  (fl«p.  1909) 

A  complaint  grounded  on  fraud  mtist  aver 
the  facts  constituting  such  fraud  directly  and 
positively,  and  not  inferentiaily  or  by  way  of 
recital.— Qaidner  t.  City  of  BlufCtou,  89  N.  E. 
853.  . 

[s]    (App.  IMS) 

The  term  "wlthont,"  as  used  in  an  aver- 
ment that  building  material  was  suffered  to  re- 
main in  a  street  after  niglit  **without'*  being 
guarded,  is  a  direct  averment  that  no  guai^s 
or  ligftts  were  placed  around  the  obstruction, 
and  the  pleading  did  not  merely  recite  such 
tacts ;  the  word  "without"  being  synonymous 


with  "not  being."— City  of  Laporte  v.  Osbom, 
43  Ind.  App.  100,  86  N.  E.  9t)5. 

Where  it  was  averred  that  while  plaintifF 
was  driving  along  the  street,  without  knowl- 
edge of  an  obstruction,  and  without  being  able 
to  see  it,  the  horses  ran  against  the  same,  the 
facts  are  directly  averred,  and  the  matters  fol- 
lowing the  word  "without"  are  not  mere  re* 
citals,— Id. 

[zz]   (Snp.  1910) 

Pacts  in  a  pleading  must  lie  positively 
averred  and  not  set  up  by  way  of  recital,  in- 
ference, or  conclusion.— Wabash  B.  Co.  v.  Bee- 
die,  00  N.  E.  760. 

Foe  Cases  from  Other  States, 

See  30  Cent.  Dig.  Plead.  §§  ,18.  41,  350; 

38  Cent.  Dio.  Partition,  §  160. 
See,  also,  31  Cyc.  pp.  71,  72. 

{18.  Certainty,  definltcaeas,  and  partlo- 
nlarlty. 

Aider  by  verdict  or  judgment,  see  post,  S  ^3. 
As  defects  reached  by  general  demurrer,  see 
post,  8  205- 

As  ground  for  demurrer,  see  post,  H  102,  193. 

As  ground  for  motion  to  make  more  definite  and 
certain,  see  post,  |  367. 

Effect  of  filing  copy  of  account  to  cnre  uncer- 
tainties, see  post,  S  330. 

Effect  of  uncertainty  on  sufficiency  of  cause  of 
action,  see  post,  §  48. 

In  affidavit  of  verificatioD.  see  post,  {  SOL 

In  demurrer,  see  post,  §  201. 

In  motion  for  judgment  on  the  pleadings,  see 
post,  8  350. 

In  plea  in  abatement,  see  post,  S  106. 

In  set-off  or  counterclaim,  see  post,  9  144. 

Motions  to  make  more  deSnite  and  certain,  see 
post,  I  367. 

Waiver  of  defects,  see  post,  t  406. 

{&]    (Snp.  1818) 

In  an  action  of  covenant  founded  on  a 
lease,  the  dpfendant  could  not  require  a  more 
particular  description  of  the  land  in  the  dec- 
laration than  he  had  furnished  the  plaintiff  in 
the  lease. — Dougherty  v.  Wilson,  1  Blackf.  478. 

[hi  A  general  allegation  is  ordinarily  allowed 
in  a  pleading  where  the  matters  to  be  plead- 
ed tend  to  ind e&ni tenets  and  multiplicity. — 
(Sup.  1850)  State  v.  McCormack,  2  Ind.  3()->; 
(1854)  Shilling  v.  State,  5  Ind.  443:  (1803) 
Equitable  Accident  Inaurnnce  Co.  v.  Stout,  33 
N.  E.  G23,  135  Ind.  444. 

Ic]    (Sop.  1S61) 

An  averment  may  be  made  sufficiently  cer- 
tain by  making  diagrams  a  part  thereof.— Book- 
er T.  Ray.  17  Ind.  522. 

[d]    (Snp.  1572) 

The  statement  in  a  pleading  of  the  amount 
of  a  debt,  as  "a  large  sum  of  money"  Is  too 
indefinite.— Brookbank  r.   Kennerd,   41  Ind. 

339. 
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[e]  A  pleading  must  proceed  upon  some  single 
definite  theory,  and  it  muBt  be  good  upon  the 
theory  on  which  it  proceeds.— (Sup.  1884)  West- 
ern Union  Tel.  Co.  v.  Young,  93  Ind.  118; 
(1884)  State  ei  rel.  Padgett  v.  Foulkes,  04 
Ind.  403:  (1885)  Leeds  v.  City  of  Richmond,  1 
N.  E.  711.  102  Ind.  372 ;  (18SS)  Armacoat  v. 
LiudJey,  19  N.  E.  138.  116  Ind.  295;  (1889) 
Hays  T.  Montgomery,  20  N.  E.  G4G,  118  Ind. 
91;  (1889)  Baker  v.  Ludlam,  20  N.  E.  04S, 
lis  Ind.  87:  (1890)  Bingham  v.  Stage,  23  N. 
E.  756,  123  Ind.  281;  (1890)  Trentman  v.  Neff, 
24  N.  E.  895,  124  Ind.  503;  (1890)  May  t. 
Reed.  25  N.  E.  216,  12o  Ind.  199;  (1890)  Pear- 
Fon  T.  Pearson,  25  N.  E.  342,  125  Ind.  341; 
(App.  18!H)  Hasselman  v.  Japanese  Develop- 
ing Co..  27  X.  E.  318.  28  N.  R  207,  2  Ind. 
App.  180:  (Slip.  1892)  Rarer  v.  State,  31  X. 
E.  81,  131  Ind.  393;  (1892)  Buckles  v.  State. 
SI  X.  E.  SO,  131  Ind.  600;  (App.  1892)  Thomp- 
son T.  State  ex  rel.  Flast.  28  X.  E.  996.  3  Ind. 
App.  371 ;  (Sup.  1S93)  Citizens'  St  R.  Co.  of 
Indianapolis  v.  Willoeby,  33  X.  E.  627,  134 
Ind.  563;  (1893)  .Tackson  v.  Landers.  34  X.  E. 
323.  1-34  Ind.  529;  (189.3)  Copeland  v.  Sum- 
mers. 3.5  X.  E.  514,  37  X.  R  971,  1.1S  Ind. 
219:  (1894)  Balue  v.  Taylor,  30  X.  E.  209, 
1?,6  Ind.  368;  (App.  1804)  Smith  v.  Rose- 
boom.  37  X.  E.  559.  10  Ind.  App.  120;  (1804) 
Phenix  Ins.  Co.  v.  Rogers.  38  X.  E.  805.  11 
Ind.  App.  72:  (Sup.  1893)  Terre  Haute  &  I. 
R.  Co.  V.  McCorkle.  40  X.  E.  62,  140  Ind.  613; 
(App,  1890)  Indianapolis  Union  By.  Co.  v. 
Xpnbarher.  43  N.  E.  5"6.  44  N.  E.  609.  10 
Ind.  App.  21;  (1897)  Indianapolis  Xatural  Gas 
Co.  V.  Spaugh.  46  X.  K.  091.  17  Ind.  App. 
6.S3:  (I.**!!?)  Indianapolis  Gas  Co.  v.  Rayl,  46 
X.  E.  n:>4,  17  Ind.  App.  701;  (1897)  Cleve- 
Ucd.  C.  C.  &  St.  L.  By.  Co.  v.  Dtigan,  48 
X.  E.  238.  18  Ind.  App.  435;  (1899)  F.  C. 
Austin  Mfg.  Co.  v.  Clendcnning.  52  N.  E.  708, 
21  Ind.  App.  459. 

to  (App.  1903) 
A  description  in  a  pleading  of  real  estate 
in  a  ooant;  in  Indiana  as  "the  Dorth  half  of 
lots  43k  44,  45.  in  R.'s  addition  to  the  plat  of 
the  town  of  H.,  being  in  the  southwest  ^  of 
the  sotithwest  ^  of  sec.  28,  township  32  north 
of  range  14  east,"  is  not  too  indefinite.— Kelley 
T.  Boats,  66  N.  B.  40S.  SO  Ind.  App.  474. 

[si    (Sup.  1906) 

Id  pleading  facts  must  be  directly  and 
positively  alleged.— Laporte  Carriage  Co.  t.  Sul- 
lender,  165  Ind.  290,  75  N.  E.  277. 

[h]     (»iip.  1905} 

la  pleading  a  cause  of  action,  facts  must 
be  directly  and  positively  alleged,  and  not  left 
to  mere  inference.— Pittsburgh,  C.,  C.  &  St. 
U  R.  Co.  T.  Peck,  165  Ind.  537,  76  N.  E.  103. 

[i1    (App.  ISOS) 
While  a  pleading  is  to  be  construed  most 


tute  a  cause  of  action,  it  will  not  be  demurra* 
ble,  because  so  constructed  as  to  render  it  dif- 
ficult to  determine  the  theory  intended. — State 
ex  rel.  Millice  v.  Petersen,  75  M.  B.  602,  36 
Ind.  App.  269. 

Ul  (App.  1900) 
If  the  facts  averred  in  a  complaint  show 
that  an  accident  occurred  la  the  nighttime.  It 
is  a  safficieat  avenneot  of  darkn^.— City  of 
Laporte  t.  Osbom,  43  lad.  App.  100,  86  N.  E. 
995. 

[k]    iSnp.  1910) 

In  civil  actions,  in  view  of  the  fact  that 
plaintiff  must  recover  upon  tbe  case  be  makes 
in  his  complaint,  if  at  all,  he  must  set  forth 
the  facts  and  grounds  relied  upon  with  such 
particularity  and  certainty  as  to  enable  a  per- 
son of  common  understanding  to  know  what 
was  intended,  as  expressly  provided  by  Bums' 
Ann.  St.  1908,  8  343,  Bubd.  2.— Terre  Haute 
Electric  Co.  v.  Roberts,  91  N.  E.  941. 

Fob  Cares  from  Other  States, 
See  89  Cent.  Dig.  Plead.  8  39. 
See,  also,  31  Cyc.  pp.  72-75  ;  20  G^c.  p.  97. 

S  19.  Ambisrnity. 

Aider  by  verdict  or  judgment,  see  post,  {{  432,' 
433. 

Effect  on  construction,  see  post,  8  34. 
Motions  to  make  more  definite  and  certain,  see 

post.  8  367. 
Waiver  of  defects,  see  post,  |  406. 

[a]  (App.  1892) 
In  an  action  by  a  physician  to  recover  for 

medical  services,  a  complaint  as  follows: 
"Plaintiff  complains  of  the  defendant,  and  says 
that  said  defendant  Is  indebted  to  him  for  med- 
ical treatment  to  himself  and  servantB,"— is 
not  demurrable,  as  charging  that  the  services 
were  rendered  by  tbe  plaintiff  for  the  plain- 
tiff.—Devenbaugb  V.  Nifer,  3  Ind.  App.  879,  29 
N.  E.  923. 

For  Cases  fkom  Other  States, 
See  39  Cent.  Dig.  Plead.  8  40. 
See,  also,  31  Cyc.  p.  73. 

f  20.  DisJnnottTe  ud  altenutlT*  alle- 
gations. 

Grounds  for  demurrer,  see  post,  8  1^ 
In  petition  for  county  aid  to  railroad,  see  Raii.- 
boads,  8  154. 

M    (Sop.  ISSl) 

In  a  suit  for  conversion  brought  by  an  ad- 
ministrator, the  alternative  averment  that  the 
property  was  received  "by  the  decedent,  or  by 
the  defendants  to  his  use,"  held  good. — Gerard 
T.  Jones,  78  Ind.  37& 

[b]  (Snp.I9(») 
A  complaint  in  an  action  under  the  em- 

strongly  against  the  pleader,  when  its  language  ployers*  liability  act  (Laws  1893,  p.  294,  c. 

Is  uncertain,  rendering  its  theory  obscnre,  yet  130,  8  1.  Bums'  Ann.  St.  1901,  8  TOSS,  aubd. 

If.  oa  giving  the  langnage  a  fair  construction  4)  alleging  that  when  cars  were  drawn  past  a. 

the  complaint  states  facts  sufficient  to  consti-  switch  it  then  became  the  duty  of  the  engineer 
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Bot  to  move  the  can  nntil  tlie  rignal  to  do  so 
by  the  sn-ltchnum  or  the  one  in  charge,  and 
that  the  engiqe«r  without  receiving  any  signalt 
and  in  disregard  of  his  du^,  badced  the  cars 
causing  the  injury,  ia  objectionable  aa  contain* 
ing  allegations  in  the  alternative.— Pittsbn^h, 
a,  C.  &  St.  L.  Ry.  Go.  T.  Peck,  76  N.  B.  163, 
165  Ind.  537. 

[c]    (App.  190«) 

A  party  must  state  his  cause  of  action  by 
direct  averments,  and  not  by  averments  in  the 
alternative.— Indianapolis  &  N.  W.  Traction  Co. 
V.  Henderson,  39  Ind.  App.  324,  79  N.  E.  539. 

Fob  Cases  fbou  Otheq  States, 
See  39  Cent.  Dig.  Plead.  |  43. 
See,  also,  31  Cyc.  pp.  74,  75. 

SSI.  CQmalwtmnor  omifugn»n»j, 

AdmiBsioDs  (tf  fact  coDtradlctorily  pleaded,  by 
demurrer,  see  post,  9  214. 

As  ground  for  motion  to  make  more  definite 
and  certain,  see  post,  {  367. 

Between  admissions  in  answer  and  other  allega- 
tions, see  post,  I  127. 

Oonstmction  against  pleading,  see  post,  {  34. 

Demurrer  witli  answer,  see  post,  t 

Departure  in  reply  or  replication  from  cause 
of  action  stated  in  complaint  or  declaration, 
see  post,  S  180. 

Ctenenil  and  specific  allegations,  see  post,  1 34, 

Inconsistency  between  seiwrate  counts  on  same 
cause  of  action,  see  post,  {  63. 

iDconaistency  or  redundancy  as  defects  reached 
by  general  demurrer,  see  poet,  |  205. 

Inconsistency  or  repugnancy  aa  ground  for  de- 
murrer, see  post,  I  193. 

Inconsistent  defenses,  see  post,  %  93. 

Incomdstent  theories  of  complaint,  see  post,  f 
49. 

[a]  <8np.  1840) 

A  plea  which  contains  repugnant  allega- 
tions respecting  material  matter  is  bad  on  gen- 
eral demurrer.  The  contradictory  avennentB 
destroy  each  other.— Barl)er  v.  Summen,  6 
Blackt  339. 

[b]  (Sup.  1884) 

The  complaint  in  a  quo  warranto  proceed- 
ing against  a  corporation  alleged  In  the  same 
paragraph  that  stock  to  the  mount  of  $50,000 
waa  never  subscribed,  and  tbat  stodc  to  that 
amount  was  subscribed,  but  that  $47,000  there- 
of was  subscribed  by  an  losolveat  person.  Held, 
that  one  allegation  in  the  paragraph  nullified 
the  other,  and  the  court  could  not  act  on  ei- 
ther.—State  ex  reL  Padgett  v.  Fonlkes,  94  Ind. 
493. 

The  complaint  in  a  quo  warranto  proceed- 
ing against  a  corporation  alleged  in  the  same 
paragraph  that  the  articles  of  incorporation 
were  filed,  and  that  they  were  never  filed.  Held, 
that  such  a  contradiction  occurred  between  the 
allegations  aa  to  the  filing  of  the  articles  as  re- 
quired the  court  to  disregard  both  the  allega- 
tions.—Id. 


[c]  (App.  1893) 

In  an  action  by  a  bank  on  a  note  the  an- 
swer of  the  maker  stated  that  the  note  waa 
given  in  part  payment  of  a  machine  purchased 
of  A.;  that  the  machine  was  sold  on  a  writ- 
ten warranty  of  which  there  had  been  a  breach: 
that  the  bank  did  not  become  the  owner  or 
holder  of  such  note  tUI  after  maturity,  "or,  if  it 
did  become  Such  owner,  it  was  only  for  the  pur- 
pose of  collecting  the  same  for  A.,  or  with  the 
agreement  and  understanding  with  A.  that  A. 
would  keep  the  bank  whole  and  harmless." 
Beld,  that  such  answer  was  demurrable  for  re- 
pugnancy, as  one  material  statement,  follow- 
ing the  other,  but  coupled  by  the  disjunctive 
"or,"  rendered  the  whole  nugatory  and  mean- 
ingless.—Second  Nat.  Bank  of  Springfield  t* 
Hart,  8  Ind.  App.  19,  35  N.  E.  302. 

[d]  (App.  189S) 

A  pleading  will  not  be  held  bad  for  uncer- 
tainty and  repugnancy  ordinarily,  unless  the  In- 
consistency is  sudi  aa  to  destroy  its  entire 
meaning. — Lemmon  v.  Reed,  43  N.  E.  454,  14 
Ind.  App,  656. 

M     (SdP.  1904) 

Where,  In  an  action  on  a  policy,  the  gen- 
eral theory  of  one  of  the  paragraphs  of  the  an- 
swer was  that  the  policy  was  a  Pennsylvania 
contiHct,  and  subject  to  a  particular  law,  at- 
tempted to  be  alleged,  under  which  plaintiff  had 
no  present  right  in  the  policy,  a  farther  alle- 
gation of  audi  paragraph  that  there  was  an  oral 
agreement  at  the  time  the  policy  was  delivered 
to  insured  that  It  ahonid  be  surrendered  if  the 
note  given  for  the  first  premium  was  not  paid, 
should  lie  rejected  as  in  conflict  with  the  bal- 
ance of  such  paragraph.— Penn  Mut.  Life  Ins. 
Co.  v.  Norcroas,  72  N.  E.  132,  163  Ind.  379. 

m    (Snp.  1908) 

A  party  may  set  up  contradictory  facte  in 
different  paragraphs  of  either  complaint  or  an- 
swer, but  it  is  improper  to  allege  confiicting 
facta  in  the  same  paragraph. — Chicago,  I.  &  L. 
Ry.  Co.  V.  Barker,  83  N.  E.  369,  169  Ind.  670, 
transferred  from  Appellate  Court  (1907)  40  Ind. 
App.  256,  81  N.  E.  1179. 

Fob  Cases  fbom  Otheb  States, 
See  39  Cert.  Dig.  Plead.  8  44. 
See,  also,  31  Cyc.  pp.  75,  76. 

S  22.  IxToleTaaey  and  rednmdAmey. 

Grounds  for  demurrer,  see  post,  H  192,  196. 
I^ecessity  for  proof  of  nnnecematy  allegationi, 

see  poet,  |  875. 
Relevancy  of  allegations  aa  affecting  scope  of 

admissions  by  demnner,  see  post^  |  214. 
Striking  out,  aee  post,  ft  364,  364. 

[a]  (Sap.lSM) 

The  test  of  what  is  material  in  tbe  com- 
plaint will  be  furnished  by  the  reaponse  to  the 
question,  what,  under  the  genera]  denial,  must 
the  plaintiff  prove  to  secure  a  verdict  in  his  fa- 
vor. More  than  this  is  redundant— Judah  v. 
Trustees  of  Vincenneg  University,  23  Ind.  272. 
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n>]    (Sap.  1S73) 

A  pleading  is  irrelevant  which  has  no  snb- 
staatial  relation  to  a  coDtrorersy  between  par- 
ties.—Claifc  T.  JefferaoDTille,  M.  &  I.  B.  Co., 
44  Ind.  24& 

[c]  (App.  1906) 

Each  paragraph  of  a  complaint  most  pro- 
ceed on  a  definite  theory,  bnt  if,  from  all  the 
facta  averred  in  snch  paragraph,  the  theory  is 
dedndble,  and  on  sucb  theory  the  paragraph  ia 
tnfficient,  it  will  not  be  rendered  bad  because 
of  redundant  or  detached  allegations  tending 
towards,  yet  insnfficient  to  state,  another  cause 
of  action.— Borror  t.  Carrier,  78  N.  B.  123,  84 
Ind.  App.  353. 

[d]  (App.  1909) 

A  pleading  is  irrelevant  only  where  it  has 
no  sobstHJitial  relation  to  the  controversy  be- 
tween the  parties  to  the  action,  and  not  where 
ft  states  facts  that  tend  to  and  might  by  proper 
avenoent  constitate  a  cause  of  action  or  defense. 
— Ellteoa  V.  Branitnttor,  88  N.  B.  963. 

Fob  Cases  rsou  Otheb  States, 
Sek  39  Cent.  Dig.  Plead.  I  45. 
See,  miso,  81  Cyc.  pp.  76,  77* 

I  £3.  Imp«rtlB«siee  and  «<i»iiJ»l. 

In  pleading  in  equity,  see  Equnr,  1 191. 

F<Hi  Cases  fboh  Oiheb  States, 

See  38  Cent.  Dig.  Plead.  |  46. 

See,  also,  14  Cyc  p.  679  ;  31  Cyc.  p.  68. 

IM.  FalsAty. 
[a]  (S«p.UO») 

An  all^tion  of  a  fact  or  conditioD,  which 
the  court  moat  know  la  impoasible,  cannot  be 
regarded.— Orand  Trunk  &  W.  Ry.  Co.  t.  City 
of  South  Bend,  89  N.  E.  885. 

Fob  Cases  fbom  Otheb  States, 
See  39  Cent.  Dig.  Plead.  |  47. 
See,  also,  31  Cyc  p.  68. 

ISS.  IrfuvMC«        font  of  allosatloiu. 

Allegations  of  repceseDtatlTe  capacity,  see  Ex- 

BCUTOBS  and  ADH1NI6TBAT0B8,  {  445. 

Fob  Cases  rsou  Otheb  States, 

See  39  Cent.  Dig.  Plead.  fS  48-52. 
See,  also,  31  Cyc.  pp.  70,  77,  7a 


f  29. 


mvaaerals,  and 


—  AbbreTlatl«ma, 
•Tmbola. 

[a]  (App.iSHi) 

In  a  complaint  alleging  the  commission  of 
a  tort  in  the  year  "88,"  the  figures  will  be  read 
as  "1888."— Medsker  v,  Pogae,  1  Ind.  App.  197, 
27  N.  E.  432. 

Fob  Cases  fbom  Other  States, 
See  39  Cent.  Dig.  Plead.  |  50. 
See,  also.  31  C^c.  p.  77. 


{30.           MlatalKM   In  wrltliic. 

■ur,  or  spelUnc. 

Ground  Cor  demurrer,  see  post,  |  192. 


Eram- 


M  (8VP.U79) 
An  administrator  filed  a  complaint  to  set 
aside  a  conveyance  as  fraudulent  as  against  his 
intestate,  alleging  that  the  same  was  made  with 
intent  to  defraud  the  plaintiff,  Instead  of  plain- 
tiCTs  intestate.  Held  that,  the  Intent  of  the 
pleader  being  plain,  a  liberal  conatmction  would 
uphold  the  complabit — Bvana  t.  Nealis,  69  Ind. 
14a 

[b]    (Sap.  1882) 

Where  it  Is  apparent  In  a  pleading  that  a 
personal  pronoun  is  intended  to  refer  to  the 
plaintiff,  though  grammatically  it  refers  to  the 
defendant,  the  pleading  will  be  read  as  Intend- 
ed.—Moore  T.  Beem,  83  Ind.  219. 

[cl    (Sap.  1887) 

Under  section  376,  Rev.  St  1881,  enjoin- 
ing liberality  in  conatming  pleadings,  merely 
clerical  mistakes,  such  as  the  use  of  one  word 
for  another,  where  there  is  no  doobt  as  to  what 
was  intended,  will  not  vitiate  a  pleading.— Indi- 
ana, B.  &  W.  By.  Co.  v.  Dailey,  IJO  Ind.  75, 
10  N.  E.  681. 

[d]   (Sap.  1895) 

In  an  action  for  the  possession  of  land, 
a  demurrer  to  the  complaint  on  the  ground 
that  it  does  not  allege  that  defendants  unlaw- 
fully keep  "plalntur*  out  of  possession,  as  re- 
quired hy  the  statnte,  Is  {ooperly  overruled, 
wh^e,  by  a  clerical  »ror,  the  word  "property" 
was  used.  Instead  of  the  woieA  "plaintiff." — R<mb 
V.  Banta,  140  Ind.  120.  34  N.  E.  865,  39  N.  E. 
732. 

t«]     (Sap.  1896) 

Under  Rev.  St.  1894,  «  670  <Rev.  St  1881, 
§  658),  providing  that  mistakes  in  a  plead- 
ing which  might  be  amended  by  the  trial  court 
will  be  deemed  to  be  amended  in  the  supreme 
court  where  a  complaint  states  that  a  lot  is 
west  of  a  street,  instead  of  east  thereof,  and  it 
is  apparent  that  the  word  "west"  was  used  by 
mistake,  the  supreme  court  will  deem  the  com- 
plaint amended  by  the  insertion  of  "east"  for 
"west."— Praigg  v.  Western  Paving  &  Supply 
Co.,  143  Ind.  358,  42  N.  E.  750. 

[t]     (App.  1899) 

In  an  action  by  a  contractor  to  foreclose 
an  assessment  lien,  error  in  a  reply.  In  alleging 
that  plaintiff  did  not  make  the  contract  for  the 
improvement,  is  corrected  by  allegations  that  he 
began  the  improvement  on  a  certain  day  accord- 
ing to  his  said  contract— Willard  v.  Albertson, 
53  N.  E.  1076,  64  N.  E.  446,  23  Ind.  App.  162. 

Fob  Cases  fbou  Otheb  States, 
See  39  Cent.  Dig.  Plead.  |  51. 
See,  also,  81  Cje.  p.  77. 

S  32.  Fleadins  written  iBstnunemis. 

Aider  by  verdict  or  judgment,  aee  post,  f  434. 
Effect  of  omission  to  allege  whether  contract  Is 

in  writing,  see  post,  {  37. 
In  partition  proceedings,  aee  PABTmoir,  ffi  55, 

56. 
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Profert,  oyer  and  exhibits,  see  post  JS  305-312. 
Rpferencefl  between  separate  counts,  see  post, 
S  54. 

Setting  oQt  In  counterclaim  contract  already 
set  out  in  complaint,  see  post,  §  14G. 

[a]  (Sap.Jg42) 

In  declaring  upon  a  special  contract,  it 
must  be  set  out  in  tenns,  or  according  to  legal 
effect— White  t.  Guest,  6  Blackf.  22S. 

[b]  (8np.  1856) 

Under  the  statutes,  denial  in  an  answer  of 
the  delivery  of  an  instrument,  wliich  is  an  es- 
sentinl  foundation  of  the  caiise>  of  action,  ia.  in 
effpct,  deoial  of  its  execution. — Ketebam  v.  New 
Albany  &  S.  R.  Co.,  7  Ind.  301. 

[c]  (Sap.  18E9) 

A  pleading  founded  on  a  written  instru- 
ment, the  original  or  a  copy  of  which  is  re- 
quired by  2  Rev.  St.  p.  44,  $  78.  to  be  tiled 
therewith,  must  aver  the  filing. — Price  t.  Grand 
Rapids  &  I.  R.  Co..  13  Ind.  ."iS:  Kiser  v.  State, 
Id.  80;  Hillis  t.  Wilson,  Id.  14G. 

[d]  (Snp.  1860) 

In  an  action  on  a  covenant,  the  statute  re- 
rjuires  a  copy  of  the  docd  to  be  set  out. — Wood- 
ford V.  Leavenworth,  14  Ind.  311. 

[e]  (Snp.  1860) 

A  complaint  treating  a  contract  as  rescind- 
ed, and  seeking  to  recover  bach  the  money  paid 
on  it,  need  not  set  out  a  copy  of  the  contract. 
—Bales  V.  Weddle,  14  Ind.  349. 

Where  a  party  to  a  contract  treats  it  as 
anrescinded,  and  sues  for  a  breach  of  it,  he 
must  set  out  the  instrument,  or  a  copy,  as  the 
foundation  of  his  action.— Id. 

(n     (Sap.  1861) 

A  complaint  on  a  note  is  not  sufficient,  un- 
less it  contain  some  averments  by  which  the 
identity  of  a  paper  or  copy  filed,  with  that  sued 
on,  is  made  apparent  on  record. — Bennett  t. 
Wainwrigbt,  16  Ind.  211. 

[g]  (Sap.  1861) 

A  pleading  averring  a  covenant  to  be  con- 
tained in  a  deed,  but  in  no  manner  making  such 
covenant  a  part  of  the  pleading,  is  bad.— Miller 
V.  Rigney,  10  Ind.  337. 

[h]  (Sap.lSU) 

That  a  court  may  know  that  a  written  in- 
stmment  Is  filed  with  the  pleading,  as  consti- 
tnting  the  foundation  of  the  particular  action, 
it  must  be  Identified  by  reference  to  it,  and 
makit^  it  an  exhibit  in  that  pleading.— Peoria 
Marine  &  Five  Ins.  Go.  t.  Walser,  22  Ind.  73. 

[i]  (Sap.  1S69) 

Where  a  defense  is  founded  upon  a  written 
agreement,  the  instrument  should  be  set  out. — 
Compton  V.  Davidson,  31  Ind.  G2. 

01    (Sop.  1871) 
Where,  in  a  pleading,  a  written  contract  is 
relied  upon,  the  instrument  must  be  fully  set 
ont,  that  the  court  may  know  what  its  terms 
are;  and  if  the  contract  provide  that  under  cer- 


tain conditions  there  may  be  a  partial  rescis- 
sion of  the  contract,  alt  that  such  conditions 
re(]nired  on  the  part  of  the  pleader  demanding 
rescission  must  be  alteged  to  have  been  per- 
formed, or  an  excuse  must  be  given  for  the 
omission.— Plowman  v.  Shidlcr,  36  Ind.  484. 

[k]    (Snp.  1ST2> 

A  complaint  asking  that  a  mortgage  I>e  sat- 
isfied of  record  and  to  quiet  title  to  real  estate 
need  not  set  out  a  copy  of  the  mortgage  and 
notes  secured  thereby,  or  of  a  decree  of  parti- 
tion mentioned  therein.— Heitman  t.  Schnek,  40 
Ind.  93. 

[1]  (Snp.  1ST4) 
The  original  in!>trument,  or  a  copy,  must 
filed,  and  must  be  identified  by  reference,  and  by 
making  it  an  exhibit  Ealing  a  copy  without 
reference  Is  not  sufficient.  An  avennent  In  ■=':ch 
coniplflint  as  follows.  "A  copy  of  which  note  is 
now  due,  and  remains  wholly  unpaid,"  is  too 
vague.— Stafford  v.  Davidson,  47  Ind.  310. 

[m.  nl  (Sap.  1ST9) 

Where  a  copy  of  a  note  similar  to  the  one 
d'srribed  in  the  complaint  was  filed  therewith, 
and  was  referred  to  therein  as  "a  copy  of  which 
is  filed  herewith,  and  made  a  part  of  this  com- 
li!;iint"  the  copy  was  sufficiently  identified. — 
I^  ed  V.  Broadbelt,  68  Ind.  91. 

[o]     (Snp.  ISSO) 

A  roinpl.iint  which  purports  to  count  on  a 
covenant  is  bad,  if  it  does  not  set  it  out  or  fur- 
nt<-li  a  copy  thereof.— Petty  v.  Trustees  of 
Church  of  Christ  in  City  of  Muncie,  70  Ind. 
2C0. 

A  complaint  to  recover  subscription  to  the 
stock  of  a  corporation,  failing  to  set  out  a  copy 
of  the  subscription  contract,  is  insufficient.— Id. 

iPl     (Sap.  1880) 

In  an  action  to  foreclose  a  purchase  price 
mortgage,  an  answer  alleging  a  breach  of  the 
covenants  of  warranty  In  the  deed  that  sets  ont 
neither  the  deed  nor  a  copy  thereof  is  insuffi- 
cient on  demurren-^DouglasB  T.  Keehn,  71  Ind. 
07. 

[q]    (Snp.  1831) 
A  writing  may  be.  declared  upon  according 
to  its  legal  effect,  and,  when  so  declared  upon, 
there  is  no  variance  on  that  accoont^Dodd  v. 
Mitchell,  77  Ii^d.  38a 

[r]    (Snp.  1881) 
^liere  copies  of  the  papers  in  suit  are  in 
the  complaint,  there  need  be  no  allegation  that 
they  are  filed.— Jones  t.  Parks,  78  Ind.  537. 

[rr]    (Sap.  1882) 

A  paragraph  of  a  complaint  counting  on 
an  agreement  alleged  to  have  been  contained  in 
a  chattel  mortgage  is  insufficient,  where  such 
mortgage  is  not  made  a  part  of  tlie  paragraph. 
— Wbiteman  v.  Harriman,  85  Ind.  49. 

[a]   (Sap.  18S2) 
Where,  in  pleadings,  covenants  in  mort- 
gages and  in  leases  are  relied  on,  the  instru- 
ments muf>t  be  set  out  or  copies  filed  ;  otherwise 
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tbe  plefidings  an  defective.— Ashley  r.  F<neiDU, 
S5  iDd.  55. 

[ss]    (Sap.  1S32) 

Id  an  action  od  a  contract  only  partly  in 
writin;;,  it  is  Bufficient  to  plead  the  legal  effect 
of  the  agreement,  without  setting  out  the  writ- 
ing  in  the  complaint. — Board  of  Oxd'eb  of  Madi- 
son Cbonty  T.  Miller,  87  Ind.  257. 

rt]  (S«p.  1835) 
Iq  an  action  on  a  contract  required  to  be 
in  writing,  if  there  is  no  averment  that  there 
v-as  a  note  or  memoraQdum  in  writing,  it  will 
he  presumed  that  no  writing  was  s^ned. — Hud- 
tat  V.  Weir,  100  Ind.  501. 

[U]  .  (Snp.  1SS6) 

A  written  instrument  described  In  a  com- 
plaioL  and  following  it  in  the  transcript,  is  Buf- 
fidently  identified  as  "filed"  where  the  complaint 
also  avers  that  it  "is  filed  herewith,  and  made 
a  part  of  this  complaint"— Northwestern  Mut. 
TJfe  Ins.  Co.  v.  Hazelett,  105  Ind.  212,  4  N.  £. 
5S2,  55  Am.  Rep.  192. 

[d]     (9«p.  188S) 

la  declaring  tipon  a  writing  crataining  ab- 
breviated and  Incomplete  terms,  extrinsic  avei^ 
ments  may  be  used  to  explain  what  would  other- 
wise be  nnintelligible.— Jaqua  v.  Witham  &  An- 
derson Co.,  106  Ind.  645,  7  N.  E.  314. 

[on]    (Sap.  1S86) 

A  complaint  open  a  bond  which  contains  a 
particular  description  of  such  bond,  followed  by 
the  averment,  "A  copy  of  which  is  filed  here- 
with." safficiently  identifies  such  copy,  where  it 
api^ears  following  the  complnint  in  the  record. — 
Blackburn  v.  Oowder,  lOS  Ind.  23S,  9  N.  EX 
108. 

[V]    (Sap.  issn 

la  an  action  by  a  mor^gee  for  the  con- 
version  of  the  property,  the  complaint  need  not 
aver  that  the  mortgage  was  properly  acknowl- 
edged before  it  was  recorded,  as  an  allegation 
that  the  mortgage  was  recorded  in  the  proper 
recorder's  office  implies  that  it  had  been  duly 
prepared  for  record.— Syfers  v.  Bradley,  115 
Ind.  atS.  16  N.  E.  806, 17  N.  E.  619. 

[tt]    (Snp.  1^) 

A  complaint,  based  on  a  written  inatni- 
meat.  which  alleges  the  exectition  of  the  instru- 
ment, and  that  a  copy  thereof  is  filed  as  an  ex- 
hibit, is  sufficient,  and  it  is  not  necessary  to  set 
OBt  the  instrument  in  full  in  the  complnint. — 
Ledbetter  t.  Ehivis.  121  Ind.  119,  22  N.  E.  744. 

[w]  (App.  im) 

Where  an  answer  pleads  a  breach  of  war- 
ranty. In  an  action  for  tbe  purchase  money  of 
real  estate,  but  fails  to  set  out  or  file  therewith 
the  deed  or  a  copy  thereof  la  which  the  alleged 
warranty  is  contained,  a  demurrer  to  such  an- 
swer ia  properly  sustained. — Offutt  v,  Rncker,  2 
Ind.  App.  350,  27  N.  E.  680. 

[wwi  (A»p.im) 

Wltere  an  exhibit,  which  has  been  copied  in- 
to the  record  nett  after  the  bill  of  partlcalars, 


ia  designated  by  a  certain  mark  of  identity,  and 
referred  to  in  each  paragraph  of  the  pleading 
for  which  it  serves  as  an  exhibit,  this  is  suffi- 
cient, without  repeating  it  after  each  paragraph. 
—Glass  T.  Murphy,  4  Ind.  App.  530,  30  N.  B. 
1097.  31  N.  E.  545. 

An  exhibit  in  a  pleading  need  not  be  mark- 
ed by  a  letter  or  character,  and  referred  to  by 
such  letter  or  character.  It  being  sufficient  to 
state  in  the  pleading  that  the  exhibit  (naming 
it)  "is  herewith  filed."— Id. 

[x]    (Snp.  1893) 

An  action  on  a  contract  which  has  never 
been  reduced  to  writing  is  not  within  the  rule 
requiring  a  copy  of  the  contract  sued  on  to  be 
made  part  of  tbe  complaint.— St.  Joseph  Hy- 
draulic Go.  T.  Wilson.  133  Ind.  465,  33  N.  E. 
113. 

[XX]   (App.  1893) 

Where  the  complaint  In  an  action  on  « 
note,  after  describing  tbe  note,  alleges  that  "a 
copy  ia  herewith  filed,"  and  immediately  follow- 
ing is  a  copy  of  the  note,  martced  "Exhibit,"  the 
reference  to  the  copy  of  the  note  is  sufficient — 
Gish  V.  Glah,  7  Ind.  App.  104,  34  N.  E.  306. 

[yj    (Snp.  1894) 

A  complaint  Is  not  demnrrable  for  fail- 
ure to  set  out  exhibits  therein  referred  to,  they 
not  being  the  basis  of  the  action.- Ferguson  t. 
Hull,  136  Ind.  339,  36  N.  R  254. 

[77]  (APP.18M) 

The  existence  merely  of  a  written  contract 
being  the  fact  relied  on,  no.  copy  of  It  need  be 
set  out  in  the  pleading  nor  made  an  exhibit 
thereto. — Woodruff  v.  Board  ot  Cora'rs  of  Noble 
County,  10  Ind.  App.  179,  37  N.  B.  732. 

[s]    (App.  1899} 

In  an  action  on  an  admlnistntor's  bond  for 
failure  to  account,  In  which  the  declaration  al- 
leged a  contract  between  tbe  administrator  and 
the  deceased,  whereby  tbe  former,  an  attorney, 
was  to  prosecnte  an  action  for  Injuries  for  the 
latter  and  receive  one  half  the  recovery,  and  It 
was  claimed  that  defendant  failed  to  account 
for  the  other  lialf,  it  was  unnecessary,  in  order 
to  admit  tiie  written  contract  that  it  should  be 
stated  in  the  complaint  whether  it  vas  in  writ- 
ing or  not  >lDce  the  declaration  was  founded  on 
the  bond,  and  not  on  the  contract.— Harrod  v. 
State  ex  rel.  Meloy,  55  N.  El  242,  24  Ind.  App. 
159. 

[ts]  (App.  1901) 

Where  a  written  Instrument  sued  on  is 
copied  in  the  complaint  it  is  not  necessary  that 
the  complaint  should  set  out  the  substance  of 
such  Instrument  In  addition.— Sliller  v.  Wayne 
International  Building  &  Loan  Ass'n,  70  N.  E. 
180,  32  Ind.  App.  480. 

Fob  Cases  frou  Other  States, 
See  30  Cent.  Dio.  Plead.  §S  63-67. 
See,  also,  81  Cyc.  pp.  05-07 
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I  S3.  AllecattoBi  of  parttenlw  faets  and 
dronmstaMcm. 

Coastractioii  of  allegation  as  to  ownenhip  ,of 
real  property,  see  post,  t  84. 

[a]  (Sup.  1867) 

The  authority  of  tbe  circtUt  court  to  pro- 
ceed in  the  trial  of  a  cause  need  not  appear  af- 
firmatively in  the  complaint. — Brownfield  t. 
Weicht,  9  Ind.  394. 

[b]  (Sap.lST3) 

Ad  allegation  that  a  contract  was  canceled 
implies  that  it  was  canceled  with  the  knowledge 
and  consent  of  the  parties. — King  T.  Enterprise 
Ins.  Co.,  45  Ind.  43. 

[C]    (Snp.  1881) 

A  compIaiDt  alleging  a  mutual  mistake  in 
the  figures  of  an  instrument  is  sufficient  where 
it  specificfilly  states  the  figures  agreed  and  in- 
tended to  be  inserted,  and  that,  by  mistake,  oth- 
er designated  figures  were  Inserted.— Trammel  r. 
Chipman,  74  Ind.  474. 

[d]    (8«p.  18S0) 

Where  the  court  la  which  an  action  is 
brought  fs  one  of  general  jurisdiction.  It  is  un- 
necessary to  allege  jurisdictional  facts.— She- 
waiter  T.  Bergman.  123  Ind.  155,  23  N.  E.  686. 

[•]    (8«».  ISM) 

Under  Rev.  St.  1894,  S  3346  (Rer.  St 
1881,  {  2D27),  providing  that  a  conveyance  of 
land  by  which  the  grantor  conveys  and  war- 
rants land  to  the  grantee  for  a  sum  stated  shall 
be  deemed  a  conv^ance  in  fee  simple,  an  al- 
legation in  an  answer  that  land  was  conveyed 
to  defendant  by  a  deed  of  general  warranty, 
and  for  a  valuable  consideration,  sufficiently  lU- 
leges  that  the  fee  was  conveyed,  though  it  is  not 
alleged  that  the  consideration  expressed  was  the 
full  value  of  the  fee.  and  the  contention  Is  that 
the  grantor  bad  a  life  estate,  and  could  convey 
the  fee  only  under  a  power  of  sale  contained  In 
a  will.— McMillan  t.  William  Deering  &  Co., 
139  Ind.  70,  38  N.  E.  398. 

m  (APP.18M) 

A  comidaint  in  an  action  for  a  wrongful 
aiq>ropriatian  of  plaintiff's  land  tor  a  railroad 
track  is  not  bad  for  insufficiency  of  the  allega- 
tion as  to  ownership,  though  such  allegation  is 
in  the  present  tense,  if  it  states  that  plaintiff 
claimed  titie,  and,  the  day  before  the  alleged 
entry,  notified  defendant  thereof,  and  that  she 
I  would  claim  damages.— Pittsburgh,  C,  G.  &  St. 
L.  Ry.  Co.  V.  Harper,  11  Ind.  App.  481,  37  N. 
B.  41. 

A  complaint  in  an  action  for  the  wrong- 
ful appropriation  of  land  for  a  railroad  track, 
alleging  that  plaintiff  was  the  owner  and  in  pos- 
session of  the  property  described  on  May  26, 
1892,  and  that  the  wrong  complained  of  oc- 
curred on  May  28,  1892,  sufficiently  alleges 
ownership,  as  it  will  not  be  presumed  that 
there  was  a  change  of  ownership  between  the 
days  named. — Id. 


lg\  (Sap.  1897) 
In  a  bill  hj  an  abutting  landowner  to  en- 
join a  telephone  company  from  laying  conduits 
ander  the  sidewalk,  an  omission  to  allege  plain- 
tiff's present  ownership  of  the  fee  in  the  walk 
is  not  supplied  by  a  mere  recital  ttiat  defendant 
is  about  to  deprive  plaintiff  of  the  legal  right  to 
employ  the  sidewalk  for  vaults  and  storerooms. 
— Erwin  V.  Central  Union  Tel.  Co.,  «  N.  E. 
667.  47  N.  B.  663,  148  Ind.  365. 

A  right  dependent  upon  present  ownership 
of  a  fee  is  not  pleaded  by  alleging  an  ownership 
at  a  time  past— Id. 

Fob  Cases  fboh  Otheb  States, 

See  89  Gent.  Dig.  Plead.  {{  58-65. 
See,  also,  81  Cyc.  pp.  94,  95,  104-106. 

9  34.  Ooutraetlos  Im  cemeral. 

Allegations  relating  to  payment  of  debt  see 
Payment,  §  62. 

Bill  in  equity,  see  Equitt,  |  153. 

Character  of  pleading  as  answer  or  counter- 
claim, see  post  f  142. 

Character  of  pleading  as  general  or  special 
demurrer,  see  post,  §  206. 

Character  of  pleading,  reply  or  demurrer,  see 
post  S  201. 

General  denial  and  special  pleas,  see  post.  |  9.^. 
In   action  to  enforce  street  assessment  see 

Municipal  Cobpobations,  8  567. 
In  divorce  suit,  see  Divobce,  g  90. 
Plea  in  abatement,  see  post,  8  106. 
Presumptions  as  to  sufficiency  of  pleading  in 

abatement  see  post,  8  107. 
Theory  of  complaint,  see  post,  8  49. 

[al  Ambiguities  In  pleading  must  be  construed 
most  stitngly  against  the  pleader.— <Sup.  1843) 
Burrows  v.  Yount  6  Blackf.  458,  39  Am.  Dec 
439;  (1850)  Teicy  v.  Strain.  2  Ind.  113. 

[*a]    (Snp.  1S6S) 

Where  there  Is  a  good  complaint  the  name 
given  it  Is  immaterial.— Patterson  t.  State,  10 

Ind.  296. 

[bl   (Sop.  1S&8) 
The  word  "said"  refers  to  the  next  ante- 
cedent only  when  the  idain  meaning  requires 
it.-Wilkinson  v.  State,  10  Ind.  372;  State  v. 
Fisher,  15  Ind.  374. 

[bb]    (Sup.  1867) 

Pleadings,  under  the  Code,  are  not  neces- 
sarily to  be  construed  most  strongly  against  the 
pleader.  Where  substantial  justice  will  be  pro- 
moted, a  liberal  construction  is  required. — Dick- 
ensheets  t.  Kaufman,  28  Ind.  251. 

[c]  Pleadings  are  to  be  construed  most  strongly 
agamst  the  pleader.— (Sup.  1868)  Rogers  v. 
Place.  29  Ind.  577;  (1881)  Medcalf  v.  Brown, 
77  Ind.  476;  (App.  1891)  Hasselman  v.  Japan- 
ese Developing  Co.,  27  N.  E.  318,  28  N.  E. 
207,  2  Ind.  App.  180;  (1896)  Morris  v.  Ellis, 
46  N.  E.  41,  16  Ind.  App.  679;  (1898)  Helnts  v. 
Mueller,  49  N.  E.  203,  19  Ind.  App.  240;  (1905) 
Shenk  v.  Stahl,  74  N.  E.  538,  35  Ind.  App.  493; 
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(1906)  Cool  T.  McDiU,  38  Ind.  App.  621.  78  N. 

fee]  <SHp.un) 
An  allecation  that  a  penon  owns  real  es- 
tate lutein  that  he  owns  the  bQlldinga  erected 
therrai.— Cromie  t.  Hoover,  40  lod.  49^ 

[d]    (Snp.  1878) 

There  U  oo  rule  of  constractioQ  which  re- 
qnireB  that  a  pronotio  shall  relate  for  Its  aote- 
crdent  to  the  last  doud  preceding  it.  So  held,  in 
coDElniing  the  aenteQce,  "The  plaiDtiffa  c(HDplain 
of  the  defendants  and  sa;  *tliey*  axe  the  own- 
cn,"  etc— Steeple  t.  Downinff,  60  Ind.  478. 

[id]  Tlie  character  and  sofficiency  of  a  plead- 
ing is  to  be  detennined,  not  by  what  it'ia  denomi- 
uted  by  the  pleader,  bat  by  the  facts  which  it 
sets  up— (Sup.  1879)  Sidener  v.  Davis,  69  Ind. 
336;  (1881)  Searle  v.  Whipperman,  79  Ind.  424; 
(1881)  Crowder  v.  Reed,  80  Ind.  1;  (1886)  Milla 
V.  Rosenbaam,  2  N.  E.  313, 103  Ind.  152;  (1887) 
Johnion  v.  Hoaford,  10  N.  E.  407,  12  N.  E. 
522,  110  Ind.  572;  (1889)  Wright  v.  Anderson, 
20  N.  E  247,  117  Ind.  340;  (1898)  McClanahan 
V.  Willianw.  35  N.  E.  897.  136  Ind.  30;  (189B) 
Board  of  School  Com' re  of  City  of  Indianapolis 
T.  Ceoter  Tp.,  42  N.  E.  806,  143  Ind.  391; 
0897)  Dreyer  v.  Hart,  47  N.  £.  174,  147  Ind. 
604. 

[•]  (Sap.  ISM) 
When  there  is  a  general  claim  of  title,  fol- 
lowad  br  a  specific  statement  of  the  nature  of 
the  claim,  the  specific  facta  alleged  most  be  suf- 
ficint  to  ahow  title.— Reynolds  t.  Goj^eland,  71 
im  422. 

[ef]  A  general  allegation  in  a  pleading  is  con- 
trolled by  specific  avetmeots  on  the  same  sub- 
ject—(Sap.  1880)  Richardson  v.  Snider,  72  Ind. 
425,  37  Am.  Rep.  108;  (1882)  McMahan  v. 
Newcomer,  82  Ind.  565;  (1886)  Henry  t.  Ste- 
nas.  8  N.  R  356,  108  Ind.  281. 

It]    (Snp.  ISSi) 
Where  a  complaint  contains  general  alle- 
gations of  title,  followed  by  spedSc  statements 
of  the  facts  constituting  title,  the  latter  mnst 
control.— Boesker  v.  Pickett,  81  Ind.  654. 

Iff]  The  sufficiency  of  a  pleading  is  to  be  deter- 
nined  from  the  general  scope  and  tenor  of  its 
atennenla.— (Sup.  1882)  JcAnaton  v.  Griest,  85 
Ind.  503;  (18^)  Platter  t.  City  of  Seymour,  86 
Ind.  323;  (1883)  Whitcomb  t.  Miller,  90  Ind. 
384:  (1884)  SUte  ex  rel.  Padgett  t.  Foulkes,  04 
Ind.  498:  (1885)  Tientman  v.  Fletdier.  100  Ind. 
105;  (1885)  City  of  North  Vernon  v.  Voe^er,  2 
X.  E  821.  106  Ind.  314;  (1886)  Henry  v.  Ste- 
Tens,  9  K.  B.  356.  106  Ind.  281 ;  (1892)  Racer  v. 
State,  31  N.  B.  81,  131  Ind.  883;  (1892)  Bucltles 
T.  Same,  31  N.  B.  86.  181  lad.  600;  (1892) 
Homiett  T.  Torpie,  32  N.  G.  328.  132  Ind.  482; 
(1860)  Comegys  v.  Emetick,  33  N.  B.  899,  134 
lad.  148.  39  Am.  St  Rep.  245;  (1893)  Citizens' 
St  R.  Co.  of  Indianapolis  v.  Willoeby,  33  N.  K 
627.  134  Ind.  563;  (App.  1894)  Cleveland,  C. 
C.  ft  St.  U  R.  Co.  V.  De  Bolt.  87  N.  B.  Til,  10 


Ind.  App.  174;  a895)  Romona  Oolitic  Stone 
Co.  Tate,  37  N.  B.  1065,  39  N.  E.  529,  12 
Ind.  App.  57;  (1901)  Carpenter  v.  Willard  Li- 
brary, 60  N.  B.  365,  as  Ind.  App.  619. 

[g]  i^eadings  will  be  libetaUy  constmed  tor 
the  purpose  of  sustaining  a  verdict— <Snp.  1882) 
Clegg  V.  Waterbury,  88  Ind.  21 ;  a894)  Adea 
V.  Uvi,  87  N.  B.  388,  137  Ind.  606;  (App. 
1897)  Alcorn  T.  Baas.  46  N.  B.  1024,  17  Ind. 
App.  500. 

[gg]  (Sap.U8t) 

Where  a  pleading  la  not  full  and  explicit, 
the  allegations  and  admissions  must  be  taken 
moat  Btiongly  against  the  pleader.— State  ex  reL 
Jamison  t.  Beal,  88  Ind.  106. 

[h]  (8>p.  188S) 

In  an  action  on  a  note,  an  averment  by 
the  defendant  that  the  note  was  not  his  act  and 
deed  could  not  control  a  preceding  specific  state- 
ment of  fact  showing  that  the  note  was  executed 
by  him.— Whitcomb  t.  MUIer,  90  Ind.  384. 

[Ml]   (flmp.  1884) 

Where  there  are  contradletoiy  allegations  In 
a  complaint,  the  conrt  mast  construe  the  plead- 
ing againat  the  ideader,  for  on  him  rests  the  bur> 
den  of  affirmatively  stating  a  cause  of  action  or 
defense,  and,  if  he  destroys  <me  all^tion  by  an- 
other nothing  is  aArmed^^tate  ex  reL  Padgett 
T.  Foulkea,  94  Ind.  498. 

{!]     (Sap.  18S6) 

When  a  complaint  Is  Queatioued  for  the  first 
time  by  an  aaaignment  of  error  in  the  supreme 
court  that  it  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  it  will  be  held  good 
unless  it  wholly  omits  the  averment  of  material 
and  necessary  facts,  and  is  radically  and  fatally 
defecUve.— Smith  v.  Smith.  106  Ind.  43,  6  M.  E. 
411. 

[11]    (Snp.  1880) 

A  pleading  sliould  be  Judged  from  ita  gen- 
eral scope,  as  shown  by  specific  allegations  of 
Fact,  and  not  by  mere  general  and  detached 
phrases  and  epitiieta,— IjOttisville,  N.  A.  &  C. 
Ry.  Oo.  T.  Schmidt,  106  Ind.  78,  6  N.  B.  684. 

[J]     (Sap.  1886) 

Where  a  demurrer  to  a  complaint  whidi 
fails  to  state  a  cause  of  action  has  been  over- 
ruled, the  error  in  so  ruling  cannot  be  cured  by 
resorting  to  Rev.  St.  1881,  H  338,  376,  658. 
providing  that,  in  the  construction  of  a  plead- 
ing its  allegations  shall  be  liberally  construed 
with  a  view  to  substantial  justice,  and  that  no 
judgment  shall  be  reversed  for  any  defect  in 
form.— Belt  R.  &  Stockyard  Co.  v.  Mann,  7  N. 
E.  893,  107  Ind.  89. 

[jj]  (8iip.l8n) 

Pleadings  under  the  Code  are  to  be  con- 
strued lilwrally  as  to  mere  matteis  of  form,  but 
this  rule  does  not  dispense  with  the  necessity  of 
pK^riy  pleading  the  facts  whidi  constitute  the 
cause  of  action,  and,  as  to  the  material  facta, 
the  construction  will  in  doubtful  cases  be  'against 
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the  pleader.— State  ex  Xel.  MacKenzie  t.  Casteel, 
110  Ind.  174,  11  N.  E.  210. 

In  an  action  to  quiet  title,  where  title  U 
apeciRcallf  pleaded,  the  specific  allegations  will 
control  the  genera!  averments, — McPheetera  v. 
Wright,  110  Ind.  519,  10  N.  E.  634. 

[k]    (Sap.  ISgg) 

Under  Bev.  St  1881,  {  343,  pTOTiding  that 
the  objection  that  the  complaint  does  not  state 
focts  sufficient  to  constitute  a  cause  of  action  is 
not  waived  by  failure  to  demur,  a  complaint  may 
be  attacked  for  the  first  time  by  assienment  of 
error  in  the  supreme  court  for  this  reason;  but 
io  such  case  it  will  be  supported  by  every  legal 
intendment,  and  if  it  states  facts  sufficient  to 
render  the  judgment  thereon  a  complete  bar  to 
any  other  suit  for  the  same  cause  of  actiou,  it 
will  withstand  the  attack.— Du  Souclwt  v.  Dutch- 
er,  113  Ind.  24&.  15  N.  E.  459. 

[kk]  (SB*.  1891) 

In  older  that  specific  allegations  in  a  plead- 
ing may  control  the  general  allegations,  they 
must  be  dearly  repugnant  thereto,  and  show 
that  the  general  allegations  are  untrue. — War- 
brltton  T.  Demorett,  27  N.  E.  730,  28  N.  E.  613, 
129  Ind.  846. 

[kkk]    (Sap.  1892) 

A  complaint  will  be  construed  by  the  facts 
it  states,  and  not  by  its  prayer  for  relief. — Mc- 
Ouffey  T.  McClain,  130  Ind.  327,  30  X.  E.  290. 

[I]  (Snp.  1S82) 
A  general  averment  in  a  complaint  that  de- 
fendant corporation  is  the  same  that  entered 
into  the  contract  with  plaintiff  gives  way  to  spe- 
cific averments  that  defendant  is  a  new  corpora- 
tion, organized  by  the  purchasers  at  foreclosure 
sale.— Mayer  v.  Ft.  Wayne,  O.  &  L.  R.  Co.,  132 
Ind.  88,  31  N.  E.  567. 

pi]  The  court  will  construe  a  pleading  as  pro- 
ceeding upon  the  theory  which  is  most  appar- 
ent and  most  rlcarly  outlined  by  the  facts  stat- 
ed therein.— (Sup.  1892)  Batman  v.  Sno<ldy.  32 
N.  B.  327,  132  Ind.  480;  (1802)  Monuett  v. 
Tnrpie,  133  Ind.  424,  32  N.  E.  328;  (App. 
1894)  Cleveland,  C.  C.  &  St.  L.  Ry.  Co.  v. 
De  Bolt.  37  N.  B.  737,  10  Ind.  App.  174;  (Sup. 
1805)  Pittsburgh,  C.  C.  &  St.  I.^  By.  Co.  v. 
Sullivan,  40  N.  E.  138.  141  Ind.  83.  27  L.  R.  A. 
840,  50  Am.  St.  Rep.  313 :  (App.  1S09>  Dull  v. 
Cleveland,  C,  C.  &  St.  L.  Ry.  Co.,  52  N,  B. 
1013,  21  Ind.  App.  571. 

[Ill]   (Sap.  1892) 

The  complaint  will,  if  possible,  be  given 
such  construction  as  to  give  full  force  and  ef- 
fect to  all  of  its  material  allegntions,  and  such 
as  will  afford  the  pleader  full  relief  for  all  in- 
juries stated  io  his  pleading. — Monnett  v.  Tui^ 
pie,  32  N.  E  328,  132  Ind.  482. 

[m]    (Snp.  1893) 

Wliere.  in  an  action  to  recover  damages 
against  a  railroad  company,  the  complaint  al- 
leges that  sparicB  were  emitted  from  defendant's 


engine  throngfa  a  defect  in  the  spark  arrester 
and  through  the  negligence  of  the  engineer,  and 
blown  by  the  wind  against  plaintiff's  ice  house, 
igniting  and  consuming  itv  the  court  vilt  not, 
under  the  nile  that  s  pleading  susceptible  to 
two  constructions  must  be  oonstmed  least 
favorably  to  the  pleader,  presume  that  the 
wind  derignated  was  an  "extraordlnarT"  wind, 
and  the  proximate  cause  of  the  injuz7,  in  that 
it  is  not  authorised  to  insert  words  into  a  com- 
plaint not  used  by  the  pleader.— Ciuduuati,  1., 
St.  L.  A  C.  Ry.  Co.  t.  Smock,  183  Ind.  411, 
33  N.  B.  108. 

Though  pleadings  are  to  be  construed  most 
strongly  against  the  pleader,  if  a  pleading  is 
susceptible  of  two  or  more  constructions,  yet 
this  rule  does  not  extend  so  far  as  to  rc<iuire 
or  authorize  the  court  to  Insert  words  not  tued 
in  the  pleading.— Id. 

[mm]  (Svp.  1893) 

The  Supreme  Court  does  not  favor  adher- 
ence to  unduly  rigid  constructions  in  questions 
of  practice.— Funk  t.  Rentchler,  33  N.  E.  364, 
SOS.  134  Ind.  68. 

In  an  action  by  the  guardian  of  an  In- 
sane person  to  act  aside  a  conveyance  by  his 
ward  on  the  ground  of  his  alleged  insanity  at 
the  time  he  executed  the  conveyance,  the  an- 
swer staled  that  after  the  conveyance  was 
mude  a  trial  was  had  on  the  issue  of  the  gran- 
tor's sanity,  and  plaintiff  duly  appointed  his 
guardian;  that,  "at  the  time  of  such  appoint- 
ment, it  was  agreed  between  plaintiff,  as  guard- 
ian, and  defendant,  that,  on  payment  of  cct^ 
taiii  costs  by  defendant,  pliiiutiff  would  ratify 
such  conveyance.  Held,  that  the  answer  must 
be  construed  aa  meaning  that  the  agreement 
recited  was  executed  "before"  the  appointment 
of  plaintiff  as  guardian.— Id. 

[mmni]    (8np.  1893) 

A  pleading  must  not  only  be  judged  by  its 
general  scope,  but  the  language  uaed  must  be 
given  a  reasonable  and  fair  construction;  and, 
if  by  placing  such  construction  on  it  it  will 
withstand  a  demurrer,  a  demurrer  to  it  should 
be  overruled.— Chicago  &  I.  Coal  Ry.  Co.  v. 
McDaniel.  32  N.  E.  728,  33  N.  £.  769,  134 
Ind.  IGO. 

[n]    (App.  tS93) 

Where  die  sufficiency  of  a  pleading  Is 
not  questioned  until  after  verdict,  the  same  de- 
gree of  strictness  will  not  be  applied  as  when 
questioned  by  demurrer. — Citizens'  St.  It.  Co.  of 
Indianapolis  T.  Spahr,  7  Ind.  App.  23,  33  N. 
E.  446. 

[nn]    (App.  1894) 

When  it  is  alleged  that  deceased  died  tes- 
tate, and  that  there  remains  of  his  estate  a  sur* 
plus  for  distribution  among  those  lawfully  en- 
titled thereto,  it  will  be  presumed  that  said 
surplus  is  disposed  of  iff  the  terms  of  the  will. 
-Carroll  t.  Swift,  10  Ind.  App.  170,  37  N.  E. 
lOCl. 
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[dud]  <App.  1£M) 

V.fv.  t^t.  lKt4.  S  346  (Rev.  St.  18S1,  S  343), 
providins  that.  If  do  objection  ia  taken  to  a 
complaint,  the  same  shall  be  deemed  to  have 
been  waived  except  only  the  objection  to  the 
jorisdiotion  of  the  court  over  the  subject  of 
the  action,  and  except  the  obji^ction  that  the 
ctimplatnt  docs  not  state,  facts  sufficient  to  con- 
stitute a  cause  of  action,  must  be  liberally  con- 
titned,  and,  if  the  complaint  is  merely  defec- 
tive in  the  statement  of  the  cause  of  action,  and 
it  the  defect  is  such  as  may  be  remedied  by  the 
application  of  reasonable  Intendments,  It  will 
be  held  sufficient  to  withstand  an  attack  made 
for  the  first  time  after  the  verdict  or  in  the 
ippellate  court.— South  Bend  Iron  Works  v. 
Urser,  39  N.  E.  209,  11  Ind.  App.  307. 

[0]    (App.  1893} 

When  two  facts  are  pleaded,  both  of  which 
m  pertinent  to  the  theory  of  the  complaint, 
and  are  inconsistent  one  with  tbe  other,  that 
which  la  strongest  against  the  pleader  must  be 
anepted  as  overcoming  that  most  favorable  to 
liim.— no"-ona  OTditic  Stone  Co.  v.  Tate,  87  K. 
E.  tOG3.  39  X.  E.  529.  12  Ind.  App.  67. 

loo]    (App.  183G) 

The  court  In  construing  a  pleading  and  de- 
tenninin;  its  sufilciency  must  give  to  the  lan- 
gOAfx  employed  a  reasonable  intendment- — Mor- 
ria  V.  Ellis,  46  N.  E.  41,  16  Ind.  App.  679. 

[ooo]    (Snp.  1S97) 

When  the  safliciency  of  a  complaint  is  test- 
ed for  the  first  time  by  an  assifniment  of  error 
on  appeal,  it  will  be  held  sufficient  if  It  contains 
facts  enough  to  bar  another  action.— Xenia 
Heal-Estate  Ca  r.  Macy.  147  Ind.  56S,  47  N. 
E.  147. 

[Pl    (App.  18&7) 

It  will  not  be  presnmed  that  the  Intestate 
knew  of  defects  in  the  madiinery  if  the  com- 
plaint allejres  that  he  did  not  linow  of  them,-— 
OaA  County  Cement  Co.  t.  Wright,  45  N.  E. 
817.  16  Ind.  App.  630. 

[pp]    (App.  1897) 

The  lanTuaare  used  io  a  pleading  must  be 
ipven  a  rrasonable  and  fair  construction,  and 
in  determlDio?  the  rights  of  the  parties  tbere- 
nnder  the  court  will  look  to  the  natnre  of  the 
acts  alleged.-Miller  r.  Miller,  47  N.  E.  ZSH, 

17  Ind.  App.  60S. 

[pppl  As  only  one  theory  can  be  contained  in 
a  single  paragraph,  the  court  must  construe  the 
pleading  most  strongly  against  tlie  pleader,  and 
determine  the  theory  from  its  prominent  and 
leading  allegations.— (App.  18971  Cleveland.  C, 
C.  &  St.  L.  Ry.  Co.  V.  Dupan.  48  N.  E.  238. 

18  Ind.  App.  435;  (1900)  Cleveland,  C.  C.  & 
St  L.  Ry.  Co.  T.  Stewart,  56  N.  E.  917,  24  Ind. 
App.  374. 

(•ll   (Snp.  1900) 
Where  a  complaint  attacking  the  validity 
of  a  statute,  and  of  a  resolution  of  a  city  board 
of  pnblic  works  based  thereon,  sets  out  the  res- 


olution in  general  terms,  the  sufficiency  of  the 
complaint  will  be  determined  by  reference  to 
the  provisions  of  the  statute,  and  not  by  the 
character  of  the  averments  therein  concemiDK 
the  resolution.— City  of  Indianapolis  t.  Holt,  57 
N.  E.  966,  988.  1100,  155  Ind.  222. 

Inn    (Snp.  1904} 

In  construing  a  complaint,  each  discon- 
nected and  irrelevant  allegation  should  not  be 
considered  separately,  but  the  complaint  con- 
sidered as  a  whole.— Seymour  Water  Co.  v. 
Seymour.  103  Ind.  120,  70  N.  E.  514. 

[qqq]    (Sap.  ISM) 

A  complaint  must  be  construed  according 
to  its  general  scope  and  tenor,  as  appears  from 
its  averments,  and  the  prayer  is  not  controlling 
or  dcterminalive  of  its  validity. — West  Muncie 
htrawboard  Co.  v.  Slack,  72  N.  E.  879,  10-1 
Ind.  21. 

[r]  A  pleading  should  be  construed  upon  the 
theory  which  Is  most  apparent  and  clearly  out- 
lined by  the  facts.— (Sup.  1905)  M.  S.  Huey 
Co.  V.  Johnston,  1G4  Ind.  489.  73  N.  E.  900: 
(App.  1905)  City  of  New  Albany  v.  Stier,  34 
Ind.  App.  015.  72  N.  E.  275. 

[rr]    (App.  1»5) 

Facts  pleaded,  and  not  the  name  given  to 
the  pleading,  control  as  to  what  the  pleading 
is.^ohn8on  t.  Sherwood,  34  Ind.  App.  490,  73 
N.  E.  180. 

[rrrl    (App.  1905) 

The  theory  of  a  pleading  Is  determined  by 
its  principal  and  leading  allegations  and  from 
its  general  scope  and  tenor,  and  must  stand  or 
fall  by  Hiat  theory,  regardless  of  its  sufficiency 
npon  some  other  bypotbesis.— South  Bend  Chill- 
ed Plow  Co.  T.  Cissne,  74  N.  El  282,  35  Ind. 
App.  373. 

[8]    (App.  1905) 
The  sufficiency  of  a  pleading  is  to  be  tested 
by  specific  facts  alleged,  rather  than  by  general 
a\erm<'nts.— Durbin   v.   Northwestern  Scraper 
Co.,  36  Ind.  App.  123,  73  N.  E.  297. 

[ssl     (App.  1905) 

Where  the  sufficiency  of  a  complaint  is 
tested  for  the  first  time  after  verdict,  it  will 
be  sufficient  if  it  contains  facts  sufficient  to  bnr 
another  action  for  the  same  cause,  when 
strengthened  by  every  reasonable  intendment 
and  doubt,  even  to  the  extent  of  supplying 
omitted  facts  resulting  as  a  natural  consequence 
from  ttie  facts  averretl. — Town  of  Koigbtstown 
V.  Homer,  75  N.  E.  13,  36  Ind.  App.  139. 

[ess]    (Sap.  1906) 

The  sufficiency  of  a  pleading  will  be  test- 
ed by  the  theory  on  which  it  is  based,  and  the 
theory  is  determined  by  the  scope  and  tenor 
of  the  pleading,  and  not  by  single  statements.— 
Vandalia  R.  Co.  v.  State  tel.  City  of  Soutli 
Becd,  166  Ind.  219,  76  N.  E.  980,  117  Am.  St. 
Kep.  370,  writ  of  error  dismissed  (1907)  2S  S. 
Ct.  130.  207  IT.  S.  Sr,Q.  ri2  I..  Ed.  246. 
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[t]   (Sap.  ISOQ 
If  possible,  a  pleading  will  be  so  coastrued 
as  to  give  effect  to  all  the  material  allegations. 
—Flint  &  Walling  Mfg.  Co.  t.  Beckett.  107  Ind. 
491,  79  N.  E.  603.  12  L.  B.  A.  (N.  S.)  924. 

[tt]     {App.  1906) 

Where  the  sufficiency  of  a  complaint  is 
tested  for  the  first  time  on  appeal,  it  will  be 
held  sufficient  if  it  contain  facts  enough  to  bar 
another  action  for  the  same  cause.— Lewis  Tp. 
Imp.  Co.  T.  Boyer,  76  N.  £.  1068,  38  Ind.  App. 
161. 

[ttt]  (SHP.190T) 

Facts  necessary  to  constitute  a  cause  of 
action  cannot  be  supplied  in  a  complaint  by  In- 
tendment or  by  inference.— Chicago,  I.  &  L.  By. 
Co.  T.  McCandish,  167  Ind.  648,  79  N.  E.  903. 

lu]     <8ap.  1907) 

Particular  averments  control  general  alle- 
gations in  a  complaint  only  where  irreconcil- 
able.—Indianapolis  Union  By.  Co.  v.  Wadding- 
ton,  169  Ind.  448,  82  N.  E.  1030. 

[uu]  The  theory  of  a  pleading  must  be  deter- 
mined by  the  court  from  its  general  scope  and 
tenor,  and  not  from  frajnnentary  statements  and 
conclusions.— (Sup.  1908)  Omitic  Stone  Co.  v. 
Bidge,  169  Ind.  639,  83  N.  E.  246 ;  (App.  1908) 
Grass  v.  FL  Wayne  &  W.  Val.  Traction  Co., 
42  Ind.  App.  305,  SI  M.  E.  514. 

[uun]  (S«ip.U(») 

In  testing  the  sufficiency  of  a  pleading,  ab- 
sent facts  must  be  assumed  to  be  adverse  to 
Uie  pleader  under  the  preanmptitHi  that  a  party 
will  set  forth  all  the  facts  favorable  to  his  case. 
-HCnshman,  t.  Cloreriand  Coal  &  Mining  Co., 
170  Ind.  402,  84  N.  B.  768,  16  L.  B.  A.  (N.  S.) 
1078,  127  Am.  St.  Bep.  891. 

(t1    <Snp.  1908) 

Where  nothing  to  the  contrary  appears.  It 
win  be  presumed  that  a  term  in  a  pleading  was 
advisedly  employed,  with  Icnowledge  of  Its  ordi- 
nary and  usual  meaning,  and  that  the  pleader 
Intended  it  to  be  interpreted  accordingly. — Pein 
V.  Miznerr,  170  Ind.  659,  84  N.  E.  081. 

It  may  always  be  presumed  that  a  party's 
pleading  is  aa  strong  in  bia  favor  as  the  facts  to 
sustain  it  will  warrant— Id. 

[TV]  (Sap.lK8) 

Under  the  rule  that,  in  determining  the  suf- 
ficiency of  pleadings,  only  inferences  necessarily 
arising  from  the  facts  alleged  will  be  indulged, 
it  will  not  be  presumed,  from  plaintilTs  allega- 
tion that  his  place  of  business  was  a  "restau- 
rant," tbat  he  did  not  also  conduct  a  saloon  on 
the  premises  or  in  the  same  building.— Bowan 
V.  Butler,  171  Ind.  28,  86  N.  B.  714. 

ITTT]    (Sap.  1908) 

Under  Bums*  Ann.  St.  1908.  §  385,  author^ 
ising  a  liberal  construction  of  pleadings,  a  plead- 
ing is  to  be  read  in  the  light  of  all  such  ulti- 
mate facts  as  must  be  necessarily  intended  from 
the  facts  n-hlch  are  well  pleaded,  and  matters  of 


snbstamn  may  often  be  shown  by  the  nanraUve 
of  the  manner  in  which  an  occurrence  took 
place.— Town  of  Newcastle  v.  Ombbs,  171  Ind. 
482,  86  N.  E.  767. 

[W]    (App.  1908) 

The  material  facts  necessary  to  constitute 
a  cause  of  action  must  be  directly  averred,  and 
a  material  fact  In  a  complaint  cannot  be  sup- 
plied by  inference  or  conjecture  either  at  com- 
mon law  or  under  Bums*  Ann.  St  1901.  S  341, 
requiring  a  statement  of  the  facts  constituting 
the  cause  of  action  in  plain  and  concise  lan- 
guage.—Wabash  il.  Co.  V.  Reynolds,  41  Ind. 
App.  678,  84  N.  E.  992. 

In  constmlng  a  complaint,  condualons,  re- 
citals, and  irrelevant  allegatlMii  must  be  disre- 
garded.—Id. 

[WW]    (App.  1909) 

A  complaint  in  an  action  to  determine  the 
ownership  of  stock  and  to  whom  dividends 
should  be  paid,  alleging  that  plaintiff  agreed 
with  defendant  to  take  the  stock  In  payment  of 
a  note,  and  that  in  execution  of  such  contract 
the  certificate  of  stock  had  been  delivered  to 
plaintiff,  and  asserting  no  rights  under  the  note, 
was  based  upon  title  to  the  stock,  and  not  upon 
the  note.— gill  v.  Eerstetter,  43  Ind.  App.  1,  86 
N.  E.  858. 

[www]  (App.liH)9) 

Where  apecific  aUegations  of  fact  contra- 
dict tbe  general  allegations,  the  specific  allega- 
tions control- Cleveland,  C,  C.  &  St.  L.  By. 
Co.  V.  Cyr,  43  Ind.  App.  19.  86  N.  E.  868. 

[X]   (App.  1M») 

Pleadings  must  Ik  liberally  construed. — 
Pittsburgli,  C,  O.  &  St  L.  By.  Go.  v.  Boger^ 
87  N.  B.  28. 

While  necessary  facts  must  be  directly 
averred,  the  facta  averred  carry  with  them  ail 
necessary  inferences. — Id. 

t»t]    (App.  1908) 

A  complaint  if  possible,  will  be  constmed 
to  give  all  material  allegations  full  effect  and 
afford  full  rel}ef  for  all  injuries  stated.— Flow- 
ers V.  Poorman,  43  Ind.  App.  628,  87  N.  E. 
1107. 

[xxx]    (App.  1909) 

Where  pleadings  are  neither  indefinite  nor 
ambiguous,  the  conrt  need  not  construe  them 
most  strongly  against  the  pleader,  when  a  lib- 
eral construction  will  promote  substantial  jus- 
tice.—Heritage  V.  State  ex  ret  Crim,  43  Ind. 
App.  595,  88  N.  E.  114. 

[y]  {App.iH») 

Doubts  arising  upon  the  construction  of 
pleadings  will  be  resolved  against  the  pleader. 
— Holllday  it  Wyon  Co.  t.  O'Donnell,  90  N.  B. 
24. 

[yy]  (9«p.i9iO) 

No  facts  will  be  presnmed  to  exist  in  fa- 
vor of  a  pleading  which  have  not  been  averred 
or  alleged,  as  it  is  always  presumed  that  a 
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partr's  pleading  Ib  as  •trong  in  his  faTor  as 
tb«  tacts  will  warrant.— Wabash  B.  Go.  v.  Bee- 
dte,  90      E.  76p. 

The  broad  allesatioiu  of  a  complaint  in 
an  action  for  Iniurles  to  a  snrant  of  a  rail- 
road company  engaged  as  a  member  of  a  bridge 
new  as  to  the  power  of  the  foreman  of  the 
crew  and  his  anthoiitr  to  direct  the  work  and 
nntnd  the  men  do  not  control  the  specific  al- 
Iwtions  that  the  injniy  was  occasioned  by  a 
Bcglifent  direction  nnder  the  changing  condi- 
tions under  «hich  the  work  was  carried  on  by 
one  not  dischaiging  the  dnties  of  a  master,  but 
those  of  a  snperior  servant  In  giving  the  di- 
rection, thereby  relieving  the  company  from 
Uabllitj-.-Clereland.  C.  C.  ft  St  Ia  By.  Co. 
T.  Poland.  02  N.  B.  165,  denying  rehearbig  91 
N.  E  504. 

[il     (App.  1910) 

Any  omitted  fnrts  are  considered  adverse 
to  the  pleader  nnder  the  presumption  that  a 
party  will  set  forth  all  the  facts  favorable  to 
his  cause.— Stahl  v.  Illinois  Oil  Co..  90  N.  X. 

et2. 

(ul  (App.  1910) 

The  general  rule  that  the  court  In  con- 
•  truing  pleadings  will  not  infer  omitted  es- 
sential facts  is  subject  to  the  qualification  that 
the  svennent  of  a  given  fart  in  a  pleading  car- 
ries with  it  all  facts  that  are  necessarily  to  be 
inferred  therefrom.— Holcomb  T.  Korman,  91 
X.  E.  02.J. 

bn]   (App.  1910) 

General  allegations  in  a  pleading  must  be 
itioDger  than  to  merely  suggest  an  inference, 
bat  they  must  be  so  strong  as  to  enforce  the 
inference  If  necessary.— Morgantown  Mfg.  Co, 
v.  Hicks,  92  N.  E.  190. 

Fob  Cases  fboic  Othkb  States, 

See  39  Cent.  Dio.  Plead.  H  66-70. 
See,  also,  31  Cye.  pp.  78-87. 

135,  8«TplKa*c«  Md  ■iibihmiistj  mat- 
ter. 

Allegation  of  representative  capacity,  see  Ex- 
BCUTOBa  AND  Aduinistratobs,  |  444. 

As  objection  reached  by  general  demnrrer,  see 
post.  {  20r>. 

Rroonds  for  demurrer,  see  post,  {  192. 

Grotmd  for  striking  out  pleading,  see  poet,  { 
352. 

Ib  Mil  of  particulars,  see  post,  I  327. 
In  complaint  to  recover  overpayments  on  claims 
against  decedents*  estates,  see  Exbcutobs 

AHD  ADHiniBTVATOBS,  |  287. 

In  complaint  to  set  aside  executor's  final  settle- 
ment, see  E^ecutobs  ahd  Adkinibtbatobs, 
i  500(6), 

In  demurrer,  see  post,  |  200. 

In  foreclosure  suits,  see  Mobtoaoeb,  |  447. 

In  pleading  in  action  of  debt,  see  Debt,  AcnON 
OP,  1 11. 


In  proceedings  for  annexation  of  territory  to 

town,  see  Municipal  Cobporatiohs,  |  33. 
In  rejoinder,  see  post,  {  183. 
Motion  to  make  more  definite  or  certain,  see 

poet,  I  367. 
Necessity  for  proof,  see  post,  |  371S. 
Rejection  of  plea  of  justification  joined  with 

denial  in  answer  as  surplusage,  see  post,  | 

90. 

Striking  out  surplusage,  see  poet,  |  364. 

ra]  (Bmp.l8S8) 

Wluitever  comes  nnder  a  videlicet,  If  In- 
consistent with  the  precedent  matter,  may  be 
rejected  as  surplusage.— Blackwell  v.  Board  of 
Justices  of  Lawrence  County,  2  Blackf.  143. 

tb]    (Sup.  18B8) 
.Where  a  general  denial  is  pleaded  in  a 
suit  on  a  judgment,  a  further  answer  of  nul 
tiel  record  is  surplusage.- Westcott  v.  Brown, 
13  Ind.  83. 

[c]  (S«p.  186» 

Where  a  complaint  contains  all  the  aver- 
ments necessary  to  show  the  plaiutitTs  right 
to  the  relief  demanded,  and  also  other  aver- 
ments which  are  unnecessary  and  immaterial, 
such  averments  will  be  deemed  mere  surplus- 
age.—Harding  T.  Third  Pzesbyterian  Church, 
20  Ind.  71. 

[d]  (Sap.  1870 

A  complaint  against  a  railroad  company, 
for  killing  plaintiirs  live  stock,  alleged  that 
the  road  was  not  securely  fenced,  and  was  oth- 
erwise sufficient  for  an  action  founded  on  the 
statute.  It  also  charged  negligence  against  the 
company;  but  did  not  allege  that  the  plaintiff 
was  free  from  negligence,  and  so  was  insuffi- 
cient as  a  complaint  at  common  law.  Held, 
that  Instead  of  treating  the  complaint  as  l>ad, 
for  misjoinder  of  causes  of  action,  the  allega- 
tions as  to  negligence  might  be  disregarded  as 
surplus^e.— Jeffersonvllle,  M.  &  L  B.  Co.  T. 
Lyon,  55  Ind.  4T7. 

[•]    (Sap.  1ST7> 

An  otherwise  good  paragraph  of  an  an- 
swer, setting  up  a  former  adjudication,  is  not 
vitiated  by  unnecessarily  making  a  transcript 
of  the  proceedings  and  judgment  in  the  former 
suit  a  part  of  such  paragraph.— Richardson  v. 
JoneB,  S8  Ind.  240. 

m    (Sap.  WTO) 

Surplusage  does  not  vitiate  an  answer. — 
Beed  v.  Tioga  Mfg.  Co.,  66  Ind.  21. 

[g]     (Sbp-  1884) 

Though  surplusage  does  not  vitiate  a  com- 
plaint, averments  directly  made  and  fully  bear- 
ing on  and  blended  with  the  material  facts  al- 
leged cannot  be  deemed  surplusage.— State  ex 
reL  Padgett  v.  Foulkes,  94  Ind.  493. 

[b]  (Sav.l88G) 
In  an  action  to  quiet  title,  a  complaint 
which  states  a  cause  of  action  is  not  vitiated 
by  insufficient  averments  as  to  an  alleged  ten- 
der, where  auch  allegations  may  properly  be 
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regarded  as  surplusage.— Helms  t.  Wagner, 
102  iDd.  3SS,  1  N.  B,  730. 

.     [I]    (Svp.  1887} 

Statements  in  &  complaiot,  which  are  In 
themselTes  material  and  relevant  to  the  cause 
of  action,  cannot  be  resarded  as  surplusage, 
although  they  may  overthrow  the  complaint. — 
Knopf  V.  Morel,  111  Ind.  570,  13  N.  E.  51. 

in  <8np.  lgS9) 
In  a  salt  by  a  judgment  creditor  to  set 
aside  as  fraudulent  a  conveyance  made  by  his 
debtor,  an  allegation  that  the  latter  was  men- 
tally incapable  of  executing  the  conveyance 
will  not,  though  irrelevant,  vitiate  the  com- 
plaint.—Rollet  T.  Heiman.  120  Ind.  511,  22  N. 
£.  6GG,  16  Am.  St  Bep.  340. 

[k]  (Sup.  1888) 
Where  a  complaint  seeking  to  establish  ti- 
tle to  real  estate  and  to  quiet  title  diarged 
fraud  and  coHuBion  of  the  executrix  and  lier 
son,  and  that  the  purchase  was  in  tact  made 
for  her  by  and  through  her  son  acting  for  her, 
averments  having  for  their  sole  object  the  set- 
ting aside  of  the  Jndgment  and  proceedings  in 
the  drcuit  conrt  were  properly  treated  as  sur- 
plusage. Being  made  in  a  complaint  in  a  conrt 
having  no  Jurisdiction  in  their  behalf,  they 
could  have  no  efTect,  and  would  not  be  allow- 
ed to  control  or  annul  the  averments  which 
stated  a  good  cause  of  action.— Comegys  v. 
lihnerick,  33  N.  E.  809,  134  Ind.  143,  39  Am. 
St.  Rep.  245. 

[1]    (App.  18D9) 

A  complaint  is  not  bad  because  contain- 
ing improper  averments,  if  the  remaining  aver- 
ments  are  sufflrient  to  state  a  cause  of  action. 
— City  of  New  Albany  v.  Armstrong,  53  N.  E. 
185,  22  Ind.  App.  15. 

[m]   (Sup,  1901) 

Where  paragraphs  of  an  answer,  not  pur- 
porting to  be  pleas  in  confession  and  avoid- 
ance, are  good  as  general  denials,  the  addi- 
tion of  immaterial  matter  will  not  render  them 
demurrable.— Ralya  v.  Atkins,  01  N.  E.  726, 
157  Ind.  331. 

[n]    (App.  1906) 

Where,  in  an  action  on  a  check,  defendant 
alleged  that  the  check  was  indorsed  in  the 
payee's  name  by  Its  agent  without  authority 
and  that  plaintiff  held  under  such  indorsement, 
a  further  allegation  that  it  was  the  agent's 
duty  to  have  sent  such  check  to  the  payee,  in- 
stead of  indorsing  and  cashing  the  same  him- 
self, was  mere  surplusage.— Ilamilton  Nat. 
Bank  v.  Nye,  77  N.  E.  2»5,  37  Ind.  App.  404, 
117  Am.  St  Bep.  333. 

[Ol     (App.  1906) 

A  complaint  stating  facts  sufficient  to  con- 
stitute a  single  consi^iteut  cause  of  action  is 
good,  though  it  contains  surplus  facts  relating 
to  a  different  cause  of  action. — Home  Ins,  Co. 
V.  Gagen,  38  Ind.  App.  680,  76  N.  E.  927. 


Cp]  (App.  mot) 

Where  a  complaint  by  a  materialman  on 
a  contractor's  bond  running  to  the  owner  states 
a  direct  and  primarr  cause  of  action  in  favor 
of  the  materialman,  further  allegations  at- 
tempting to  set  up  a  cause  of  action  by  assign- 
ment of  the  bond  from  the  owner  may,  if  in- 
suiBcient,  be  ignored,  and  do  not  invalidate  the 
complaint— Ochs  v.  M.  J.  Gamahan  Co.,  42 
Ind.  App.  157,  76  N.  E.  788,  8P  N.  E.  163. 

rq]     (App.  IMS) 

Where  a  complaint  alleges  that  13  years 
before  the  bringing  of  the  suit  decedent  and 
plaintiff  verbally  agreed  that  decedent  should 
have  a  lien  upon  plaintiff's  cattle  and  their 
increase,  but  which  did  not  aver  that  a  lien 
existed  on  the  cattle  now  In  plaintilTs  posses- 
sion, or  that  defendant  claimed  any  such  lien, 
the  allegation  as  to  the  lien  must  be  regarded 
as  surplusage  and  presents  no  issuable  facts 
for  trial.— Vannlce  v.  Dungan,  41  Ind.  App.  27, 
S3  N.  E.  250. 

tr]    (App.  1909) 

A  paragraph  in  a  bill  to  restrain  several 
defendants  from  prosecuting  separate  actions 
at  law  for  damages,  praying  that  if  the  court 
Fihould  be  of  the  opinion  that  deprivation  of  a 
jury  trial  would  be  unfair  the  court  should  re- 
fer the  questions  of  fact  to  a  jury,  is  super- 
fluous ;  the  court  possessing  such  right. — Van- 
dalia  Coal  Co.  v.  Lawson.  43  Ind.  App.  226, 
87  N.  E.  47. 

M    (App.  1910) 

Where  a  complaint  dialled  that  defendant 
pumped  Impregnated  subterranean  waters  in 
great  quantities  to  the  surface  of  adjoining 
land  and  discharged  them  on  the  surface, 
where  by  the  law  of  gravitation  they  must  flow 
on  plaintiffs  land,  the  complaint  stated  a  cause 
of  action  for  a  nuisance  as  to  which  the  aver- 
ments of  negligence  were  immaterial  and  sur- 
plusage.—Niagara  Oil  Co.  V.  Jackson,  91  N.  E. 
825. 

For  Casks  fbou  Otiteb  States, 

See  39  Cent.  Dig.  Plead.  |$  7&-80. 
See,  also,  31  Cyc.  pp.  68-70. 

S  36.  OoBolnsiTeness    of   allcKatlons  or 
admissions  on  party  pleading. 

Admissions  in  answer,  see  post,  S  127. 

[aj    (Sup.  1871) 

Where,  in  a  suit  against  the  payee  of  a 
note  to  have  the  same  declared  paid,  the  com- 
plaint recited  that  the  defendant  "claimed  that 
he  had  sold  and  assigned  the  said  note  and 
mortgage  to"  a  third  party,  "whom  plaintiff 
makes  defendant  hereto";  and  said  third  par- 
ty filed  an  answer,  to  which  plaintiff  demurrea, 
without  moving  to  strike  out  the  answer.  Held, 
that  plaintiff  was  estopped  from  denying  that 
the  person  so  answering  was  a  proper  party 
defendant— GoldthwiUt  T.  Bradford,  36  Ind. 
149. 
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Where  a  paragraph  of  a  complaint  alleged 
iSatt  the  entire  amoant  of  a  debt  of  f 6.000  with 
interest  was  due  and  unpaid,  except  tiie  sum  of 
fl.OOO,  tbis  was  an  admissioo  of  a  payment  of 
$1,000,  and  ctmelosiTe^Fraxer  t.  Boas,  66 
lod.  1. 

[e]  (Sav.lSS» 
An  allesatlon  that  personal  property  has 
bpen  sold  and  asrigned  In  consideration  of  a 
tnnsfer  of  land  was  a  mere  admlsdoa  which 
did  not  condade  the  pleader  as  agsinst  one  not 
a  party  to  the  salt,  and  soch  admission  might 
be  exi^ineci  by  evidence  and  controlled  by  the 
facts  established  in  the  case.— Fowler  v.  Bobbs, 
86  iDd.  131. 

[dl    (Sap.  18») 

The  theory  of  a  complaint  being  that  de- 
fendant has  a  right  to  ose  a  right  of  way  over 
plaintilTs  land  if  be  closes  the  gates  across  It, 
plaintiff  cannot  qneetioo  defendant's  right  to 
OK  the  way  on  the  conditions  alleged  in  the 
complaint— Boyd  t.  Bloom,  62  N.  B.  751.  152 
Ind.  152. 

M     (App.  IMS) 

Where  the  complaint  in  an  action  against 
to  express  company  for  the  loss  of  a  package 
alleges  that  the  contract  of  carriage  was  made 
with  T.,  who  acted  for  complainant,  the  latter 
eannot  deny  the  authority  of  T.  to  make  the 
eoatract,  though  it  limits  the  liability  of  the 
company.— Adams  EIxp.  Co.  Catnahan,  29 
Ind.  App.  606.  63  N.  E.  245,  61  N.  B.  647.  94 
Am.  St.  Rep.  279. 

IT)  (Snp.  1906) 
Where  no  denial  is  made  by  an  appellee  of 
m  allegation  made  by  an  appellant  corporation 
to  the  effect  that  there  has  been  a  consolidation 
of  appellant  with  another  company,  whereby 
the  consolidated  company  succeeds  to  the  rights 
of  the  constituent  corporations,  such  allega- 
tioQ  will  be  taken  as  true. — Union  Traction  Co. 
T.  Basey,  164  Ind.  249,  73  N.  E.  263 ;  Same 
T.  Bell.  164  Ind.  701.  73  N.  E.  1134. 

roi  Cases  fboh  Othu  States, 

Sot  39  Cbrt.  Dig.  Plead,  gf  81-86. 
See.  also,  31  Cyc.  pp.  87-92. 

137.  BCast  of  anlsaiou  4e  Mwk« 
tloaa. 

M  (S«p.US5) 

Where  an  essential  element  of  a  cause  of 
tctioD  is  omitted  from  the  complaint,  snch  fact 
win  be  presamed  against  the  pleader.— New  A1- 
iNuiy  &  S.  B.  Co.  V.  Connelly,  7  Ind.  32. 

[bl  In  the  absence  of  an  averment  that  a  con- 
tract declared  upon  is  in  writing,  it  will  be 
preenmed  to  be  parol.— (Sup.  1873)  King  v.  En- 
ttrprise  Ins.  Co.,  45  Ind,  43;  (1880)  Ciodfelter 
r.  Holett,  72  Ind.  137;  (1882)  Schreiber  v. 
Batler.  84  Ind.  576 ;  (1887)  Carr  v.  Hays,  110 
Ind.  406.  11  N.  a  25;  (App.  1908)  Porter  T. 
Pstt«tMm.  42  Ind.  App.  404,  85  N.  B.  797. 


[c]    (Sup.  ISH) 

Where  allegations  as  to  a  lease  do  not 
disclose  that  there  was  a  written  lease,  the  pre- 
sumption  is  that  the  lease  was  by  parol,  and 
the  complaint  is  not  insuflBdrat  lo  not  setting 
out  a  copy  thereof.— Bttcklen  T.  Cushman*  145 
Ind.  51,  44  N.  E.  6, 

m  (S«p.l»M} 

Where  plaintiff  alleged  that  lie  was  Induced 
to  enter  into  a  contract  with  defendant  throngh 
fraud,  and  tliat  defendant  afterwards  sued 
plaintiff  on  said  contract,  and  recovered  there- 
on, from  which  jndgmwt  plaintiff  seeks  relief 
it  will  be  inferred,  in  the  absence  of  an  aver- 
ment to  the  contrary,  that  plaiatiflT,  with  the 
full  laiowledge  of  the  existence  of  the  defense 
of  fraud,  purposely  omitted  to  assert  It— Can- 
non T.  Castleman,  69  N.  B.  455,  1^  Ind.  6. 

[e]     (Sop.  1906) 

A  plaintiff  must  allege  all  the  essential 
elements  of  bis  cause  of  action,  and  it  will  be 
presumed,  if  such  necessary  facts  are  not  al- 
leged, that  no  cause  of  action  exists.— Malott  t. 
Sample.  164  Ind.  645,  74  N.  E.  245. 

For  Cabsb  fboh  Other  States, 

See  39  Cent.  Dig.  Plead.  H  87.  88. 
Bee,  also,  31  Cyc.  p.  86. 

1 38.  Pleadlnc  Iwd  iat  put. 

Answer  to  material  part,  see  post.  {  80. 
Demumr  to  pleading  good  In  part,  see  post.  | 
204. 

Effect  of  prayer  for  relief  Id  addition  to  that 
authorized  by  averments,  see  post,  1  72. 

Objections  reached  by  general  demurrer,  see 
post,  S  205. 

Partial  defenses,  see  post  I  80. 

Pleading  bad  as  to  part  of  copMntilfs.  see  poe^ 
«57. 

Pleading  bad  as  to  part  of  several  codefendants. 

see  post.  S  84. 
Set-off,  see  post,  {  144. 

[a]  The  insufficiency  of  one  of  several  breaCh.- 
es  assigned  in  a  complaint  on  a  bond  does  not 
render  the  whole  complaint  insufficient,  If  odier 
assignments  are  good. — (Sup.  1840)  Redpath  v. 
Nottingham.  5  Biadif.  267:  (1842)  Rock  t. 
Cordon.  6  Blackf.  192;  (1851)  Kintner  v.  State 
ex  rei.  Skelton,  3  Ind.  8G,  92;  (ISo!))  State  ex 
rel.  Leach  v.  Scott,  12  Ind.  529;  (1883)  McFali 
V.  Howe  Sewing  Mach.  Co.,  90  Ind.  14& 

[b]    (8up.  1840) 

Where  a  declaration  contains  three  counts, 
and  defendant  pleads  non  est  factum  to  the 
first  count  and  nil  debet  to  the  second  and 
third  counts,  and  the  non  est  factum  branch 
of  the  plea  is  defective,  in  not  being  verified, 
the  whole  plea  is  bad,  for  a  plea  which  is 
bad  in  part  is  bad  in  the  whole.— Ferrand  v. 
Walker,  5  Blackf.  424. 

[C]    (Snp.  1846) 

A  declaration  alleged  that  plaintiff  agreed 
to  put  up  for  defendant  an  engine  In  good  work- 
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iog  order,  aod  to  nin  it  for  one  week,  for  which 
defendant  agreed  to  pay  $350 ;  and  that  de- 
fendant was  to  board  plaintiff's  workmen  while 
they  were  engaged  Id  erecting  the  engine,  and 
was  to  pa;  plaintiff  a  certain  sum  per  day  for 
every  workman  who  should  be  thrown  out  of 
employment  io  consequence  of  defendant's  not 
having  ready  the  mason  work  necessary  for  the 
reception  of  the  engine.  It  was  further  averred 
that  plaintiff,  within  a  reasonable  time,  finished 
the  engine,  and  ran  It  for  three  day»,  when 
at  defendant's  request  he  left  it  in  his  possession 
in  good  working  order,  and  thai,  after  plaintiff 
commenced  putting  up  the  engine,  two  of  his 
workmen  were  compelled  to  be  idle  for  a  cer- 
tain  time,  in  consequence  of  defendant's  not 
having  the  mason  work  ready  for  the  engine,  for 
which  plaintiff  claimed  a  certain  sum.  Held. 
Hiat  though  the  account  so  far  as  concerned 
the  claim  for  $350  was  bad,  because  the  condi- 
tion precedent  was  not  performed,  it  was  good 
as  to  the  other  claim.— Milces  v.  Vanhorn,  S 
Blackt.  198. 

[d]  (Sap.  1851) 
Where  a  declaration  coDsiats  of  a  special 
and  common  count,  and  at  the  trial  the  evi- 
dence received  is  ander  the  common  count,  the 
Judgment  for  the  plaintiff  will  not  be  reversed 
because  the  special  count  is  bad.— Carter  T. 
Thomas,  8  Ind.  213. 

:«]      (Snp.  1856) 

One  good  plea  or  paragraph  of  an  answer 
going  to  the  whole  canse  of  action  bars  the 
suit— Brandon  v.  Jndah,  7  Ind.  545. 

in     (Sup.  1874) 

Where  a  complaint  contains  one  good  para- 
graph, judgment  on  a  general  verdict  for  the 
plaintiff  cannot  be  arrested  because  there  are 
other  paragraphs  which  are  defective. — Waugh 
T.  Waugh,  47  iDd.  580. 

tsl  (S«p.l8n) 

A  bad  prayer  for  relief  or  a  prayer  for 
improper  relief  will  not  vitiate  a  pleading  other- 
wise sufficient— Mark  v.  Ifnrphy,  76  Ind.  534. 

D>]   (Sap.  USD 

Where  one  paragraph  of  a  reply  is  un- 
Questlonably  good,  the  sufficiency  of  the  reply 
cannot  be  considered  in  the  absence  of  a  de- 
marrer.— Andrews  v.  Swanton,  81  Ind.  474. 

[11  f  App.  1891) 
Where  there  were  two  paragraphs  to  a 
complaint  and  one  of  them  was  insufficient,  the 
complaint,  to  all  intents  and  purposes,  contain- 
ed but  one  paragraph,  and  hence  there  could 
be  no  misjoinder.— Furry  v.  O'Connor,  28  N,  E. 
108,  1  Ind.  App.  673. 

[]]  (Svp.  1896) 
^Vhere  a  court  has  power  to  administer 
both  equitable  and  legal  relief  in  the  same  action, 
the  feet  that  plaintiff  cannot  be  awarded  the  equi- 
table relief  demanded,  because  the  facts  stated 
show  that  he  has  a  purely  legal  remedy,  or  vice 
versa,  will  not  defeat  the  court's  jurisdiction, — 


Michener  v.  Springfield  Engine  &  Thresher  Co. 
142  Ind.  130^  40  N.  HI.  079. 

[k]    (App.  1897) 

One  good  count  is  soffldent  to  support  a 
verdict.— Axtell  v.  WoAmsn.  40  N.  E.  472;  17 
Ind.  App.  1^ 

[1]  (App.l«rn 
A  paragraph  of  a  complsint  by  a  sheriff 
is  good  which  counts  on  his  valid  right  to  re- 
cover bis  per  diem  for  attendance  at  court,  as 
well  as  on  an  invalid  claim  to  receive  fees  for 
receiving  and  discharging  prisoners. — Board  of 
Com'rs  of  Daviess  County  v.  Fitzgerald,  40 
Ind.  App.  24,  79  N.  ^  393. 

Fob  Cases  fboh  Otheb  States, 

See  39  Cent.  Dio.  Plead,  SS  89,  9a 
See,  also,  31  Cyc.  pp.  68-70. 


XL  DECLARATIOH,  OOHPLAINT,  PE- 

TITIOM.  OR  STATEBfENT. 

Aider  by  verdict  or  judgment,  see  post,  |  433. 

Allegations  as  to  assignment  of  insnrance  pol- 
icy, see  IifSUBANCE,  $  214. 

Amendment,  see  post,  §S  242-254. 

Bill  of  particulars,  see  post,  I  317. 

Conclusiveness  of  judgment  as  to  sufficiency  of 
complaint,  see  Judouent,  S  735. 

Defects  cured  by  subsequent  pleading,  see  post, 
i  402. 

Defects  or  omissions  cured  by  answer,  see  post, 
S  403. 

Defects  reached  by  general  demurrer,  see  post, 
I  205. 

Demurrer  to  part  of  pteading  or  pleading  good 
in  part,  see  post,  S  204. 

Filing  as  condition  precedent  to  issuance  of 
process,  see  Pmocess,  |  21. 

Grounds  for  demurrer,  see  post,  I  193. 

Indorsement  on  directing  clerk  to  Issue  sum- 
mons, see  Pbocbsb,  {  22. 

In  equity,  see  Equitt,  H  128-153. 

In  Justices*  courts,  see  Justices  or  the  Peack, 
191. 

Insufficiency  as  affecting  conclusiveness  of  judg- 
ment, see  JUDOUEHT,  I  634. 

Insufficiency  as  ground  for  review  of  judgment, 
see  Judouent,  |  885. 

Motion  to  make  more  definite  and  certain,  see 
post,  f  367. 

New  trial  to  test  sufficiency  of  complaint,  see 
New  Trial,  f  la 

Pleading  contract  or  transaction  within  stat- 
ute of  frauds,  see  Fbaudb,  Statute  of.  If 
14.~)-149. 

Pleading  estoppel  In  pais  as  element  of  cause  of 

action,  see  Estoppel,  |  107. 
Pleading  In  anricipation  of  defense  of  limita- 

tion,  see  LiuiTATioir  of  Acnoits,  H  176- 

179. 

Review  of  decisions,  see  Appeal  and  EBRoa, 
S  198. 

Service  of  petition  wttii  process,  see  Pbocess, 
§06. 
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i^upplenieotsl  complaiot,  petition,  or  statemeDt, 

see  post,  I  279. 
n  UTcr  of  objectioiu,  Bee  post,  SI  405-408. 

IB  aetlms  b«twe«i  p^rmonM  in  pairtloalu 

Coipontion  and  members  tbereoL  Cobpoba- 
Tiovs,  {  189. 

HCSB&ND  AND  WIFE,  |  229. 

Ftttners.  Pabtnebship,  }  1^. 

After  change  in  memberBhip.  Pabtneb- 
ship, I  242. 

Ih  acUms  bT  or  BS»liuit  ywrtiealav  oImb* 
ca  of  veraOBa. 

Asalsnees  or  trustees  In  bankniptey.  Bane> 

lUPTCT,  I  302. 
BciEnciAL  AssociATions,  I  20. 
Consolidated  corporation.    Cobpobations,  | 

501. 

Con«BATioHS.  H  oiZ,  614. 
CocimBB,  S  129. 

DirOBITABISS,  I  11. 

EXEOCTOBS  AND  Administbatobs,  H  448,  444, 

473,  474.  544. 
Foreign  corporations.   Cobpobations,  f  672. 
Cnaranton.    Guabantt,  f  85. 
Gnudiao.    OuabdiaN  and  Wabd,  |-  ISO; 
Udn.  distribntees,  or  purchasers,  on  d^ts  of 

intestate.   Descent  and  DiSTBXBimoN, 

i  140. 

Or  distrlbnteei.   Descent  and  Dibtbibu- 
TION,  H  90,  91. 
HonriALS,  i  8. 
HcsBAND  and  Wife,  |  229. 

IXPAfiTS,  I  92. 

ICSnCES  OF  THE  PEACE.  |  28. 

laaoLOBD  Airo  Tenant,  H  170,  285. 

Ufe  traanta.   Life  Estates,  i  28. 

Uembers  of  drainage  company.   Dbains,  {  21. 

Owner  of  property  taken  for  public  use.  E^i- 
RERT  Domain.  S  293. 

Pirtneis    after    dissolution    of  partn«ship. 
Pabihebship,  S  296. 

Pabtiebship,  si  212,  213. 

Pw.vciPAL  and  Agent,  §S  79,  80. 

BeceiTer.   Receivers,  {  183. 

Of  banks.    Banks  and  Banking. 

Fkipownera.    SnippiNO,  §  86. 

Sto4tiiolderB  on  behalf  of  corporation.  Cob- 
pobations, I  211. 

Sureties.   Pbikcipal  and  Suhett,  S  155. 

Sairiving  partners  or  representatives  of  de- 
ceased partners.    Pabtnebship,  g  258. 

la  v«rUeal«r  aetloaa  or  proeeedinca. 

S«- 

Abitement  of  nuisance.    Nuisance,  |  75. 

Accot;nt  Stated,  f  18. 

Alienation  of  affections  of  husband  or  wife. 

Husband  and  Wife.  |  332. 
Allowance  to  widow.  Exbcvtobs  and  Aduin- 

inSATOBS,  S  194. 
AltFiation  of  highway.  Highways,  |  72. 


Application  for  transfer  of  cause  from  one  state 

court  to  another.   COUBTS,  {  4i87. 
Appointment   of  administrator.  BxKCxneBS 

AND  ADMINiarrBATOBB,  {  20. 

Of  administrator  de  bonis  non.  Executors 

AND  Aduinistbatdbs,  |  37. 
Of  receiver.   Bxceitebs,  |  82. 
Arbitration  bond  and  agreements,  AbbItba* 

TtoN  and  Awabd,  8  25. 
Ascertainment  and  entry  of  record  of  unrecord- 
ed highway.   Highwats,  S  15. 
Assault  and  Battbby,  {  24. 
Assessments  for  public  improvements.  High- 
ways. SI  138,  144. 
Assigned  claims.    Assionuents,  |  131. 
Assumpsit,  Action  of,  S  19. 
Attachuent,  I  119. 
Award.  Arbitration  and  Awabd,  {  85. 
Ball  bonds.  Bail,  SS  38,  89. 
Bank  check  by  payee  thereof.    Banks  and 
Banking,  |  155. 
Notes  or  for  nonpayment  thereof.  Banks 
AND  Banking,  S  212. 
Bastardy  proceedings.    Babtabds,  8  40. 
Bills  and  Notes,  88  461-471. 
Bonds.    Bonds,  8  124. 

For  arrest  or  discharge  therefrom.  Execu- 
tion. I  453. 
For  repossession  of  property  levied  on  for 

taxes.    Taxation,  |  579. 
For  sale  of  property  of  decedent's  estate. 

Executobs  and  Aduimistbators,  8  302. 
For  support  of  bastards.    Babtabds,  { 
89. 

Of  commissioners  to  make  partitton.  Pab- 
TITION,  S  91. 

Of  executors  and  admlnistratoTB.  Exec- 
utobs and  Aduinistbatobs,  I  637  <8). 

Of  guardians.  Guabdian  and  Wabd,  { 
182. 

Of  liighway  contractors.  Highways,  8 
113. 

Of  justices  of  the  peace.  Jubtioes  of  the 

Peace,  8  29. 
Of  public  officers— 

Clebks  of  Coubtb,  S  75. 

Officbbs,  S  141. 

Sheriffs  and  Constables,  8  168. 
Taxation,  |  570. 
Towns,  8  S3. 

United  States  Mabshals,  S  36. 
Of  Burriving  partners,    Pabtnebsuip,  8 
250. 

Or  recognizance  in  bastardy  proceedings. 

Bastabos,  I  47. 
Or  undertakings  in  attaclunent  proceedings. 

Attachment,  8  349. 
Or  undertakings  in  replevin.   Replevin,  8 

133. 

Or  undertakings  on  appeal.    Appeal  and 

HTbrob,  §  1245. 
Bounties,  S  1, 

Breach  of  contract    Contracts,  gg  332-^7. 
For  carriage  of  passenger.    Cabbiebs,  { 
275. 
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Breach,  etc— (Cont'd). 
Of  sale— 

Sales.  SS  377,  411. 
Yendob  and  Pubchaseb,  S 
To  furnish  means  of  transportation.  Cab< 
BiEBS,  §§  69,  227. 
Breach  of  covenant.    Covenahts,  |  114. 
Breach  of  lease  of  land  on  shares.  Land* 

LOKD  and  Tenant,  g  331. 
Bbbach  of  Mabriaoe  Promise,  S  18. 
Cancellation  of  Inbtbuments,  i  37. 
Cbbtiobabi,  I  42. 

Claims  against  decedents'  estates.  ExECuroBfi 

AND  Administbatobs,  §  251. 
Collection  of  tolls.     Tubnpikes  and  Toll 

Roads,  g  43. 
Collision  between  vessels.    Collision,  {  117. 
Compelling   re-execution   of   lost  instrament. 
Lost  Instbuuents,  g  12. 
BefundiDg  of  taxes.   Taxation,  {  535. 
Gbmpensatioii    of    agent     Pbincipal  and 
Aqbnt.  I  89. 
Of  attorney.    Attobnet  and  Client,  { 
165. 

Of  broker.   Bbokbbs,  g  82. 
Of  clerk  of  court.   Clsbks  or  CoxmTB,  | 
37. 

Of  physician  or  surgeon.  Physicians  and 

I      SUBOEONS,  8  24. 

Of  school  teacher.    Schools  akd  School 
DiaxBiCTS,  1 145. 

COUPOSmOH  WITH  CBBDITOBSt  |  26. 
COHPBOHISE  AND  SETTLIEUSNT,  f  22. 
Condemnation  proceedings.   Ehxhbht  Douain, 
I  191. 

Confirmation  in  trial  of  tax  title.  Taxation, 
f  809. 

CONSPIBACT,  I  18. 

GonstmctioQ  of  gravel  road.    Hiohwatb,  g 
101. 

Of  will.  Wnxs,  I  702. 
Contesting  or  setting  aside  will  or  probate. 

Wius.  81  281,  282. 
Contract  of  reinsurance.   Insubance,  |  680. 
Of  snre^ship.  Pbincipal  and  Subett,  g 
1S5. 

CoHTeiBion  of  or  injury  to  mor^aged  property. 

Chattel  Uobtoaoes,  |g  176, 177. 
Crbditobs'  Suit,  |  S9. 
Criminal  conversation.   Husband  and  Wife, 

I  347. 

Damages  from  public  nuisance.    Nuisance,  g 
76. 

From  violation  of  anti-tnist  laws.  KfoBOP* 

OLIBB,  g  28. 
From  violation  of  civil  rights  laws.  Civn. 
Rights,  g  18. 
Death,  gg  45-52. 
Debt,  Action  of,  g  11. 

Delay  In  tranmoztation  or  deiivexy  of  live  stoc^ 

Gabei£B8,  fs^. 
Detennination,  establishment,  and  protection  of 
water    rigbts.     Waters   and  Wateb 
GouBSES.   Sg  49,  107,  162. 
Of  adverse  claims  to  real  property.  Quxxr- 

INO  Title,  §  21. 
Of  freight  rates.    Carriebs,  g  10. 


Detinue,  {  17. 

Disbarment  proceedings.   Attobnet  and  Cli- 
ent, §  52. 

Disaolution    and    accounting   of  partnership. 
Pabtnebsuip,  g  327. 
Of  corporation.    Coepobations,  8  614. 
IMstribution  of  estate  of  decedent.  Executobs 
and  Administbatobs,  g  314. 
Of  proceeds  of  sale  on  foreclosure.  Mobt- 
QAGES,  g  568. 
Diversion  of  waters.    Watebs  and  Wateb 

COUBSES,  8  87. 
DivoBCE,  §8  89-93. 
Do  WEB,  8  78. 

Ejection  of  passenger  or  intruder  from  train. 

Cabbikbs,  8  380. 
Ejectment,  88  62-67. 
Election  contests.    EIlbctions,  g  285. 
Enforcement  of  drainage  asBessments.  Dbains, 
8  90. 

Of  escheat    Escheat,  g  8. 
Of  laborer's  lien.    Uasteb  and  Sebtakt* 
g  82. 

Of  landlord's  lien  for  rent.  Landlobd  and 
Tenant,  g  262. 

Of  liability  of  officers  and  agents  of  cor- 
poration for  corporate  debts  and  acts. 
Cobpokations,  §  360. 

Of  liability  of  stockholders  for  corporate 
debts  and  acts.   Cobpobations,  g  268. 

Of  lien  for  taxes  on  recovery  paid  for  in- 
valid tax  title.    Taxation,  g  827. 

Of  mechanic's  lien.  MECHANICS'  LlENS,  | 
271. 

Of  right  of  exemption — 
Exemptions,  g  147. 

HOUESTEAD,  8  213. 

Taxation,  g  251. 
Of  right  of  subrogation.    Subbooation,  | 
41. 

Of  right  of  subrogation  of  insurer  to  right 
of  insured.  Insubancr,  |  606. 

Of  vendor's  Hen,  Vendob  and  Pubchas- 
eb, g  280. 

Equitable  relief  against  Judgment.  Judgment, 
f  460. 

Establishment    and    enforcement    «C  trust 
Trusts,  S  371. 
And  protection  of  easements.  Basement, 
g  61. 

Of  boundaries.   Bdundabies,  g  32. 

Of  claim  to  attached  property.  Attach- 
ment, g  306. 

Of  claim  to  property  taken  on  mcution. 
Execution,  g  102. 

Of  highway.   Highways,  g  29. 
Failure  or  refusal  to  furnish  telephonic  serv- 
ices,  Teleobaphb  and  Telephones,  i 
7a 

To  construct  and  maintain  bridges  over 

canals.   Canals,  g  19. 
To  deliver  leased  premises.  Landlobd  and 

Tenant,  |  129. 
To  deliver  or  misdelivery  of  goods  shipped. 

Cabbiebs,  8  94. 
To  repair  demised  premises.  Landlobd 

AND  Tenant,  g  154. 
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False  iMPBisoNUEiTT,  8  20. 

FOKCIBLE  EKTKT  AND  DETAINES,  S  24. 

Ffireclosure  of  lien  for  cost  of  partition  fence. 
FEncES,  I  15. 
Of  mechanic'B  lien.   Mkcbanics'  Liens,  $ 

317. 
Of  mortgage— 

Bnii.DiKa  AKD  LoAir  AssocuTions,  S 
38. 

Chattel  Mobtoaoes,  i  2T7. 
MOBTOAOEB,  S§  444-453. 
ruCD.  H  41-46. 

Oambling  omtiacts.  Qamiho,  i  48. 
GuAKAnrr,  f  85. 
Habeas  Cobpus.  H  52-54. 
ImuRCTioN,  S  118. 

Injories  at  railroad  croBaing.    Railboads,  i 

344. 

Bjr  aaimals.    Aniuals.  {  74. 
By  animals  running  at  iarge.   Aniuals,  S 
55. 

By  electricity.   Electeicitt,  §  18. 

By  or  to  artificial  ponds,  reservoirs,  chan- 
nels, and  dams.  Watess  ahd  Wateb 
COCBSES.  S  179. 

By  servants.  Mabteb  and  Sebvant,  i 
329. 

From  construction  or  maintenance  of  tele* 
graph  or  telephone  lines.  Teleqeafhs 
ARD  Telephones,  S  20. 

From  defects  in  demised  premises.  tiAND- 
lobd  AND  Tenant,  |  169. 

From  defects  or  obstructions  in  bridges. 
Bbidoes,  8  46. 

From  defects  or  obstructions  in  faighways. 
Highways,  S  208. 

From  defects  or  obstructions  in  streets. 
Municipal  Coepobations,  §  81G. 

EVom  drainage  or  discharge  of  surface  wa- 
ters. Watebs  and  Wateb  Coubsbs,  S 
126. 

From  escape  or  explosion  of  gas.  Gas,  8 
20. 

From   failare  to   repair  partition  fences. 

Fences,  $  17. 
From  fires  caused  by  operation  of  railroads. 

Railboads,  S  47S. 
BYom    flowage.      Watebs    and  Wateb 

Coubsks,  5  179. 
From   negligence.     Negligence,   g  107- 

114. 

From  negligence  of  druggist  Dbuogists, 

8  10. 

From  negligence  of  register  of  deeds. 
Reqistkbs  of  Deeds,  §  6. 

From  negligence  or  default  in  transmission 
or  delivery  of  telegraph  or  telephone  mes- 
sage. Telegbaphs  and  Telephones,  § 
65. 

From  negligence  or  malpractice  of  hospitals, 
see  Hospitals,  8  8. 

From  negligence  or  malpractice  of  physi- 
cian or  surgeon.  Phtsiciahs  and  Sub- 
GE0N8,  8  18. 

From  negligence  or  misconduct  of  attorney. 
Attdbney  and  Client,  f  129. 


Injuries,  etc. — (Cont'd). 

From  negligence  or  misconduct  of  justice. 

Justices  of  the  Peace,  fi  28. 
From  negligence  or  misconduct  of  sheriff 

or  constable.     Shebiffs  and  Consta- 
bles, {  137. 
From  negligence  or  wrongful  acts  of  broker. 

Bboeebs,  8  38. 
From  negligent  or  wrongful  use  of  highway. 

Highways,  8  184. 
From  negligent  or  wrongful  use  of  street 

Municipal  Cobpobations,  8  706. 
From  sale  of  liquor.    Intoxicating  Liq- 

UOBS,  8  306. 
To  animals  caused  by  fences.    Fences,  8 

23. 

To  animals  on  or  near  railroad  tracks. 

Railboads,  8  439. 
To  child.   Pabent  and  Child.  8  7. 
To  easements.   Easements,  §  68. 
To  hired  animals.   Animals,  8  27. 
To  passengers.   Cabbibb8»  8  314. 
To  persons  on  or  near  railroad  tracks. 

Raiuoads,  8  394. 
To  persons  on  or  near  street  railroad  tracks. 

Stbsbt  Railboads,  i  110. 
To  serrantB.    Mabter  and  Sebtakt,  81 

255-261. 
Insolvency,  {  21. 

iDBuraoce  policy.    Insubance,   88  628-639, 
815. 

Premium  notes.  Insubance,  8  197.  ' 

Premiums.    InsubanCK,  S  188. 
Intebpuiadeb,  i  23. 
Judgment— 

JUDOlfENT,  88  913,  ^8. 

Justices  of  the*  Peace,  8  134. 
Killing  animals  in  general.   Animals,  8  44. 
Libel  and  Slandee,  88  t^~8Q. 
Loss  of  or  injory  to  goods  in  course  of  tzans- 
portatitm.   Cabbiebb,  88  131,  184. 

To  goods  stored.   Wabehousuen.  |  34. 

To  live  stock  in  course  of  transportation. 
Carbibbs,  8  227. 

To  passenger's  baggage.   Caebibbs,  S  408. 
Loss  of  property  of  guest.    InneBEFBBB,  8  11* 
Lost  Instbuments,  8  22. 
Malicious  Pbosecution,  H  47-40,  51. 
Mandamus,  $  154. 
Money  Lent,  8  6. 
Money  Paid,  8  8. 
Monet  Received,  8  IT. 

Negligence  of  bank  directors.    Banks  aitd 

Banking,  S  82. 
New  trial  after  term.    NEW  Tbial,  |  167. 
Obstruction  of  ditch.   Dbains,  8  63. 
Of  highway.    Highways,  8  160. 
Of  navigable  waters.   Navigable  Watebs, 
8  26. 

Of  private  road.    Peivatb  Roads,  8  9. 
Or  repulsion  of  flow  of  surface  waters, 
Watebs  and  Wateb  Coubsbs,  8  126. 
Opening  or  setting  aside  settlement  by  gnardian. 
Guabdian  and  Waed,  §  165. 
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Opening  or  vacating  defaolt  judgment  Judo- 

KBNT,  I  151. 

Judgment  of  justice  of  the  peace.  Justices 

OF  THE  Peace,  f  12& 
Opening  pipe  line.    Gas,  i  21. 
Pabtition,  I  55. 
Penalty.   Penalties,  g  32. 

For  abandonment  of  wife  by  husband.  Hub- 
band  AND  Wife,  |  305^^. 
For  delay  in  transmisttion  or  delivery  of 
telegraph  or  telephone  measagea.  Tele- 

OBAPHS  AND  TELEPnONES.  |  78. 

For  failure  or  refusal  to  furnish  telephonic 
services.  TELEOBAPHa  and  Telephones, 
178. 

For  failure  or  refusal  to  list  or  for  making 
false  list  or  schedule  of  property  for  as- 
sessment.   Taxation,  $  845. 

For  failure  to  pay  wages.  Masteb  and 
i^EBVANT,  g  83. 

For  negligeuce  or  default  In  transmission  or 
delivery  of  telegraph  or  telephone  mes- 
sage.  Tbleqbaphs  and  Telephones,  | 

7a 

For  refusal  of  inspection  of  corporate  books. 
Corporations,  $  513. 

For  violation  of  liquor  laws.  Intoxicat- 
ing Liquors.  S  187. 

For  violation  of  regulations  relating  to  car- 
riers. Carbiebb,  §  20. 

For  violation  of  regulations  relating  to  tel- 
egraph or  telephone  ronipaiiie^.  Tele- 
graphs AND  Telephones.  §  7S. 
Pollution  of  surface   waters.     Watebs  and 
Wateb  Courses.  $  12(}. 

Of  waters.  Watebs  and  Wateb  Courses, 
i  77. 

Price  of  poods  sold.   Sales,  {  ,^53. 

Of  land  sold.  Ve^'dor  and  Purchaser,  g 
314. 

Probate  proceedinga.    Will.s.  SS  273-27*!. 
Quieting  title.    Quieting  Title,  §§  34-36. 

To  public  lands.   Public  Lands,  §  Gl. 
Quo  Warranto,  g  4f>. 
Recognizances,  g  12. 

Recovery  of  deposits  In  bank.  Banks  and 
Banking,  g  154. 

Of  excess  of  charges  paid  to  carrier.  Gab- 
biers,  g  202. 

Of  insurance  premiums  paid.  Insubancb. 
g  198. 

Of  interest   Interest,  gg  04-66. 

Of  moneys  collected  by  attorney.  Attorney 

and  Client,  §  128. 
Of  overpayments  on  claims  against  estates 

of  decedents.    EXECUTOBS  AHD  ADMiKis- 

TBATORS,  g  287. 
Of  payments.    Payment,  g  80. 
Of  possession  of  leased  pDojierty.  Land- 
lord and  Tenant,  §  285. 
Of    possession    of    mortsaged  property. 

Chattel  Mortqages,  §g  172,  173. 
Of  price  paid  for  goods.    Sales,  g  306. 
Of  price  paid  for  land.   Vendob  and  Pub- 

CIIASEB,  g  341. 
Of  public  funds  in  hands  of  clerk  of  court 

Clerks  of  Courtb.  §  70. 


Recovery,  etc.— <Cont*d). 

Of  public  ofllcer.  Officebs,  f  83. 
Of  taxes  paid.  Taxation,  g  543. 
Of  university  lands.   Colleges  and  Uni- 

VEB8IT1E8,  I  10. 

Redemption   from   jodlcial   sale.  Judicial 
Sales,  g  60. 
From  mortgage  sale.   MoanoAOES,  g  G16. 
Refobhation  op  Instbuhentb.  I  36. 
Refusal  of  carrier  to  furnish  shipping  facilities. 

Cabbiebs,  g  45. 
Removal  of  cause  from  state  to  federal  court 
Rehdval  or  Causes,  g  86. 
Of  executor  or  administrator.  Executobs 

and  Adhinistbatobs,  g  35. 
Of  fixtures.    Fixtubes,  g  35. 
Or  transfer  of  mortgaged  property.  Chat- 
tel Mobtgages,  g  220. 
Rent  Landlobd  and  Tenant,  g  230. 
Replevin,  gg  66-61. 
Kescission  of  contract  of  sale — 
Sales,  g  130. 

Vendob  and  Pubchaseb,  g  123. 
Restraining  collection  of  township  tax.  Towns, 
g  61. 

Construction  of  drain.   Drains,  g  40. 

^iforcement  of  drainage  assessments. 
Drains,  g  01. 

Enforcement  of  collection  of  highway  as- 
sessments.   HlGHWATS.  S  148. 

Enforcement  of  taxes.    Taxation,  g  611. 

Making  or  delivery  of  tax  deed.  Taxation, 
§  752. 

Nuisance  on  leased  premises.  Landlobd 

AND  Tenant,  §  170. 
Obstruction  of  highway,    HianwAYS,  g  150. 
Removal  of  gate  from  right  of  way.  Ease- 
ments, §  00. 
Sale    of    allotment    of    work .  on  drain. 
DRAINS,  g  48. 
Review  of  judgment.   JUDGMENT,  g  335. 
Rewards,  g  15. 

Royalties  on  patented  inventions.    Patents,  g 
210. 

Sale  of  land  to  enforce  assessment  for  public 
improvements.     Municipal  Cobpoba- 
TiONS.  I  567. 
Of  property  of  decedent    EXECUTOBB  AND 
Administrators,   g  336. 

Seduction,  g  16. 

Separate  maiotenance.    Husband  and  Wife. 
g  206. 

Specific  performance  of  agreement  to  issue  paid 

up  insurance.    Insurance,  g  370. 
Ser\'ices.  supplies  and  other  expenditures  for 

paupers.    Paupers,  g  52. 
Setting  aside  conveyances  in  fraud  of  alimony. 
Divorce,  g  276. 
Divorce  decree.   Divorce,  g  167. 
Execution  sale.    Execution,  g  256. 
Mortgage.   Chattel  Mortgages,  g  202. 
Settlement  of  accounts  of  executor  or  ad- 
ministrator.   Executors  and  Adminis- 
trators, g  509(6). 
Transfer  in  fraud  of  creditors  or  subsequent 
purchasers.      FRAUDULENT  CONTKTANC- 
ES,  §§  258-265. 
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Spicinc  PnroBifAircE,  1 114. 

SobKription.     SUBSCBIFTIOKS,  I  21. 

To  eorponte  stock.    CoBPORATions,  |  00. 
Sapplemeatitry  proceedingB.     EiXBCUnon,  U 
377,  387. 
-  TOBTB.  I  26. 

Turn  AMD  CONVBRSIOH,  I  32. 

Unpaid  taxes.   Taxation.  |  502L 

Use  akd  Occcpatior,  |  & 

Tacation  of  highway.   HioBwatb,  |  77. 

Waces.   Uaster  and  Servant.  |  80. 

WairantB,  orders  or  certificate  of  indebtedness. 

Schools  aivd  School  Distbictb,  |  OS. 
WoBx  and  Labor,  i  22. 
YTTonxful  discharge  of  servant   MAnXB  AND 

Servant,  |  30. 

1 38M-  Hatnn  and  oAm. 

Dbtinction  from  crosa-Gomplaint,  see  post,  i 

I3& 

la]    (Sup.  iSlS) 

Under  the  act  proWdin^  for  the  bringing  of 
actions  by  petition  and  summons,  a  petition  oc- 
mpips  the  place  of  a  declaration,  and  is  to  t>e 
considered  in  the  same  light,  unless  the  statute 
creates  a  diflFerence.— Miller  v.  Green,  1  Blackf. 
460;  Heislaod  v.  Wallace,  Id.  472. 

tn  (Snp.isn) 
A  single  pleading  cannot  be  permitted  to 
perform  tlie  double  function  of  a  complaint  and 
counterclaim.— Toledo  Agricultural  Works  v. 
Work,  70  Ind.  233. 

[c]  (A»».UM) 

The  complaint  is  the  foundatioD  of  the  ac- 
tion, and  on  it  alone  the  plaintiff  must  recover 
or  not  at  all.  and  the  reply  cannot  be  looked  to 
to  aid  it.— Phenix  Ins.  Co.  t.  Rogers,  38  K.  E. 
865,  11  Ind.  App.  T2. 

Fob  Cases  fbou  Otheb  States, 
See  31  <^c.  p.  02. 

f  80.  ■tatntoiy  pvovlsioBs. 

[a]  (AW.UB7) 
Rev.  St  1804,  {  341  (Horner^  Rev.  St. 
1807,  S  33S)«  leqairing  a  complaint  to  contain 
"a  statemoit  of  facta  constituting  the  cause  of 
action.  In  plain  and  concise  language,  without 
repetition,  and  in  such  manner  as  to  enable  a 
person  of  common  understanding  to  know  what 
is  intended,"  embodies  the  common-law  rule  re- 
quiring the  facta  to  be  set  forth  "with  certain- 
ty."—Speeder  Cycle  Co.  v.  Teeter.  48  N.  £.  505, 
18  Ind.  App.  474. 

For  Cases  raou  Other  States, 
See  31  Cyc  pp.  ^  03. 

I40.  Time  for  flUas  or  servloe. 

Time  of  filing  paragraph  of  pleading  as  affect- 
ing sufficiency  of  demurrer,  see  post,  S  204. 

TFatver  of  objections  as  to  time  of  filing,  see 
Appeabance,  I  26. 


For  Cask  vroh  Otbbr  States. 

See  30  Cent.  Dia.  Plead.  H  01-03; 

Cent.  Dxq.  Replev.  S  210. 
See,  also.  81  Cyc  pp.  125.  126. 
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1 41.  Form  utd  reqmlsltM  of  deolamtlom 
in  K«nsral. 

[a]  (Sap.  18^) 

When  a  statute  prescribing  a  form  of  dec- 
laration dispenses  with  an  averment  which 
would  otherwise  be  indispensable,  the  statute, 
by  dispensing  with  the  averment,  stands  itself  in 
the  place  of  such  averment.— Shinloub  v.  Am- 
merman,  7  Ind.  347. 

[b]  (Snp.  18M> 

A  complaint  In  the  following  form:  "The 
Toledo  &  Wabash  Railway  Co.,  to  Emanuel  F. 
Lurch,  Dr.  1861.  November.  To  one  cow  killed 
by  your  locomotive,  within  Clinton  township, 
CasB  county,  Indiana,  $50," — does  not  allege 
facts  Bufficlrat  to  constitute  a  cause  of  action.— 
Toledo  ft  W.  R.  Co.  v.  Lurch.  23  Ind.  10. 

[c]  (Snp.  1887) 

A  complaint  good  upon  demurrer  Is  a  for- 
tiori good  when  attacked  for  the  first  time  by 
RSRignraent  of  error  in  l^e  supreme  court.— Con- 
tinental Life  Ins.  Co.  t.  Hauser,  111  Ind.  266, 
12  N.  E.  470. 

Fob  Cases  fbou  Other  States. 
See  39  Cent.  Diq.  Plead.  |  90. 
See,  also,  28  Cyc.  p.  45;  31  Cyc.  pp.  92,  9,^. 

S  42.  Form  aad  roqvlaltos  of  eomplmlat, 
petition,  or  atatomoBt  in  geaoral* 

[a]    (App.  1909) 

In  this  state  the  common  count  is  sufficient 
as  a  complaint,  though  it  does  not  meet  the  re- 
quirement of  the  Code  that  facts  be  stated  In 
plain  and  conrise  language.  Rehearing,  88  N. 
E.  G3G,  denied.— Southern  Ry.  Co.  v.  Baslewood, 
00  N.  E.  18. 

Fob  Cases  from  Other  States. 
See  39  Cent.  Dia.  Plead.  S  00. 
See,  also,  28  Cyc.  p.  45  ;  31  Cyc.  pp.  02,  03. 

143.  Title  or  oaptlon. 

Clerical  error  In  title  of  foreclosure  suit,  see 

MOBTOAOES,  I  430. 
In  justices*  courts,  see  Justices  or  the  Peace, 

I  01. 

Names  and  description  of  parties,  see  post  i 

46. 

[a]  (Snp.  1866) 
A  complaint  commenced  as  follows:  "In 
the  Court  of  Common  Pleas  of  Huntington 
County,  October  Term,  1863.  A.  B.  Complains 
of  C.  D.,  and  says,"  etc.  Held,  that  it  contained 
sufficiently  the  title  of  the  cause,  under  Code, 
§  49. — Ammerman  v.  Crosby,  20  Ind.  451. 

Fob  Cases  fbou  Other  States, 
See  30  Cent.  Dig.  Plead.  I  07. 
See.  also,  31  Cyc.  pp.  93,  94. 
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1 44.  Deilciiatloa  of  eonrt  mmd  term. 

In   justices'   courts,  see  Justices   of  the 

I'EACE,  I  91. 

[a]    (Sap.  im) 
The  failure  of  a  complaint  to  state  the  court 
fa  which  the  suit  is  brought  is  not  a  ground  of 
demurrer. — Smith  v.  Flack,  95  Ind.  116. 

For  Cases  from  Other  States, 

See  39  Cent.  Dig.  Plead.  H  88,  99. 
See,  alao,  31  Cyc.  p.  94. 

§  45.  Venue  or  designation  of  plsoe  of 
trial. 

Aider  hy  verdict  or  judgment,  see  post,  S  433. 
In  justices'  courts,  see  Justices  of  the  Peace, 
S  91. 

Waiver  of  objection,  see  post,  1  407. 

[al    (Sup.  1827) 

Where  no  venue  Is  laid  in  the  body  of  a 
declaration,  reference  must  be  had  to  the  mar- 
gin, and  the  venue  there  is  sufficient. — Capp  v. 
Gilman,  2  Blackf.  45. 

p>]    (Sop.  1836) 

In  trespass  qnare  clnasum,  the  tiame  of  the 
connty  was  stated  In  the  margin,  and  the  close 
was  described  as  situated  in  that  county,  f  eld, 
that  the  venae  was  well  laid.— Rucker  t.  Mc- 
Neely,  4  Blackf.  179. 

[c]    (Sap.  18S9> 

A  complaint  In  an  action  for  damages  for 
an  assault  Is  not  objectionable  ou  the  ground 
that  it  does  not  stttte  the  venue,  as  it  is  suffi- 
cient to  allege  the  tacts  coDstltuUng  the  cause 
of  action  without  stating  the  county  In  which 
the  unlawful  acts  were  committed.— Sullivan  v. 
Jones,  117  Ind.  327,  20  N.  E.  242. 

For  Cases  from  Other  States, 
See  39  Cent.  Dig.  Plead.  S  100. 
See,  also,  31  Cyc.  pp.  94-96. 

8  46.  Homes,  description,  and  capaoitT  of 
parties. 

Conformity  to  process,  see  poat,  {  74. 

Idem  aonans,  see  ?!aue8.  i  16. 

Pleading  right  of  plaintiff,  see  post,  |  60. 

[a]  (Sap.  1874) 
In  an  action  for  breach  of  promise  of  mar- 
riage, where  the  names  of  the  plaintiff  and  de- 
fendant were  given  in  full  in  the  caption  and 
oommencpment  of  the  complaint,  but  in  a  para- 
graph of  the  comploint  the  plaintiff  was  identi- 
fied as  "she"  and  "her,"  without  reference  to 
the  caption,  held,  that  the  parties  were  suf- 
ficiently referred  to  and  Identified.— Cates  v.  Mc- 
Kinney,  48  Ind.  562,  17  Am.  Bep.  768. 

tb]    (Sap.  1877) 

Failure  of  a  complaint  to  set  out  the  names 
of  the  plaintiffs  is  a  fatal  defect,  if  not  cured  by 
the  process,  amendment,  or  other  pleading  in 
which  the  names  are  properly  stated.— Sherrod 
V.  Shirley,  57  Ind.  13. 


[c]  (Sap.  1883) 

Where  a  paragraph  of  a  complaint  In  Its 
title  contains  the  full  names  of  plaintiff  and  de- 
fendants, and  mentions  them  aftenrards  as  "the 
said  plaintiff"  and  "the  said  defendants,"  it  is 
suffident,  without  repeating  the  proper  names  of 
the  parties  In  the  body  of  the  paragiaph^Mad- 
gett  V.  Fleenor,  90  Ind.  S17. 

[d]  (Sap.  1ES5) 

Parties  against  whom  relief  is  demanded 
must  be  designated  by  name  in  the  complaint  as 
defendants.— Anderson  t.  Wilson,  100  Ind.  402. 

[e]  (Sap.  1SS9) 

Id  an  action  in  rem  a^inst  land,  it  is  suf- 
ficient in  making  one  a  party  defendant,  to  al- 
lege that  he  has,  or  claims  to  have,  same  inter- 
est in  the  land,  without  alleging  the  nature  of 
such  interest— Otis  v.  De  Boer,  116  Ind.  531, 
19  N.  E.  317. 

[t]    (App.  1892) 

Rev.  St.  8  3.38,  declaring  that  the  title  (tf 
a  cause,  contained  in  the  complaint,  shall  spedfy, 
among  other  things,  the  "names"  of  the  parties, 
requires,  not  merely  plaintiffs*  InitlaU,  but  tbeir 
Christian  names  as  Well;  and  where  these  do  not 
appear  In  the  title,  or  elsewhere  In  any  of  the 
ideadings,  and  the  defect  Is  not  cured  in  any 
manner,  the  complaint  is  bad  on  demurrer.— 
Bascom  t.  Toner,  5  Ind.  App.  229,  31  N.  B.  SX. 

[g\  The  omission  to  name  the  defendants  in  the 
body  of  a  complaint  is  not  fatal  where  the  name 
is  set  out  in  the  caption. — (Sup.  1894)  Cosby 
Powers,  137  Ind.  694.  37  N.  E.  321;  (App. 
1907)  Indianapolis  St.  Ry.  Co.  t.  C'oyner,  39 
Ind.  App.  510,  80  N.  E.  168. 

[hj    (App.  1894) 

A  complaint  which  uses  the  feminine  pro- 
noun when  reference  is  made  to  complainant 
sufficiently  shows  that  she  is  a  female. — Cosand 
V.  Lee,  11  Ind.  App.  511,  38  N.  E.  1099. 

m  (App.  im) 

A  complaint  Is  bad  which  does  not  eive 
the  Christian  name  of  plaintiff,  unless  this  is  sup- 
plied by  other  pleadings  in  the  case. — Cooper 
V.  Gnffin,  13  Ind.  App.  212,  40  N.  E.  710. 

Ul  (Sap.  1897) 
In  an  action  for  death,  it  is  sufficient  that 
the  names  of  the  parties  be  correctly  stated  in 
the  title,  and  they  need  not  be  thereafter  re- 
ferred to  in  the  complaint,  except  generally  as 
plaintiffs  or  defendants,  unless  it  becomes  nec- 
essary in  an  allegation  to  particularize  some 
plaintiff  or  defendant.— Chicago  &  E.  R.  Co.  v. 
Thomas,  4G  N.  E.  73.  147  Ind.  35. 

[k]    (App.  1908) 

Where  a  party  is  sued  In  his  fiduciary  or 
representative  capacity,  the  complaint  must  con- 
tain sufficient  avermenta  to  show  that  the  ac- 
tion is  so  brought,  and  that  his  interest  or  right 
is  ill  such  capacity. — Waldrip  T.  McConnell,  42 
Ind.  App.  54.  84  N.  E.  517. 
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[i;  (App.iM») 

A  caption  of  a  complaiDt  was  "State  of 
Indiana  «x  reL  Otis  P.  Crim,  Auditor  of  Madi- 
ton  County,  t."  etc.  It  began,  "State  of  In- 
diana, on  the  relation  of  Otis  P.  Crim,  as  au- 
ditor of  Madison  county,  Ind..  complaiDs,"  etc. ; 
bat  there  was  no  formal  averment  tbut  relator 
was  anditor  of  Madison  county,  duly  elected, 
qualified,  and  acting.  BeJd,  that  it  sufficiently 
arerred  he  was  auditor  of  Madison  county,  in 
view  of  tbe  rule  in  faror  of  a  liberal  interpreta- 
titm  of  averments  as  to  incidental  or  collateral 
matters  not  going  to  tbe  merits,  and  Bums' 
Aon.  St.  IOCS,  S  385,  providing  that  allegations 
shall  be  liberally  construed,  with  a  view  to  sub- 
itaatial  jnstice. — Heritage  v.  State  ex  rel.  Crim, 
48  Ind.  App.  S95,  88  X.  E.  114. 

Fob  Cases  frou  Othee  States. 

See  39  Cent.  Dio.  Plead.  H  101-103. 
See.  also,  SI  Cyc.  pp.  06-100. 

148.  StAteaiemt  of  M«M  of  Mtlom  im 
■eaeral. 

Single  and  endre  caaie  of  action,  see  Action, 
I3& 

[a]  (8«|».187» 

An  sitl^tion  in  a  complaint  that  defend- 
ant is  indebted  to  plaintiff,  tveing  substantially 
in  accordance  vlth  the  form  required  by  stat- 
Qte,  is  sufficient  to  show  that  tbe  debt  is  due  and 
nnpaid. — Johnson  t.  Kilgore.  39  Ind.  147. 

n>]     (Sap.  1873) 

A  complaint  charging  that  defendant,  as 
afent  of  plaintiff,  had  sold  realty,  and  received 
tiie  money  therefor,  and  failed  to  account,  and 
also  charging  him  with  a  balance  due  for  per- 
sonalty sold  him.  is  good  ae  against  a  demurrer 
for  want  of  snfficient  facts.— Ferguson  t.  Ram- 
sey, 41  Ind.  611. 

[c]  (S»p.l8Sl) 

While  the  C^e  requires  diat  the  complaint 
most  state  tbe  facts  constituting  the  cause  of 
action,  this  does  not  mean  that  a  full  history 
of  the  transaction  oat  of  which  the  action  arises 
mnst  be  given.— Uhl  t.  Harvey,  78  Ind.  20. 

[d]  A  complaint  that  defendant  "owes"  a  debt 
is  not  a  complaint  that  the  debt  Is  "doe."— (Sop. 
18S2)  Mnsselman  v.  Wise,  84  Ind.  248;  <App. 
1891>  Jaqna  t.  Shewalter,  10  Ind.  App.  234,  36 
K.  E.  173.  37  N.  B.  1072. 

fe]  A  complaint  -which  states  facts  entitling 
plaintiff  to  some  relief  is  good  on  demurrer.— 
(Sup.  18821  Hewitt  v.  Powers.  84  Ind.. 295: 
0883)  McFall  v.  Howe  Sewing  Mach.  Co.,  90 
Ind.  148;  (1883)  Landers  v.  Beck,  92  Ind.  49; 
(1883)  Tipton  Fire  Co.  v.  Bamheisel,  Id.  88; 
a8S3)  Baker  v.  AUen,  Id.  101;  (18%)  Wolke 
T.  Fleming,  103  Ind.  105,  2  N.  B.  325,  53 
Am.  Bep.  495. 

in    (Sap.  1890) 

An  assignment  of  error  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a 
cause  of  action  Is  not  available  for  tbe  reversal 


of  the  jadgment,  unless  some  fact  essenHal  to 
the  existence  of  the  cause  has  been  wholly  omit- 
ted from  tbe  complaint.— McOregor  t.  HnUn, 

23  N.  E.  591,  125  Ind.  487. 

[g]    (Sap.  1S9<) 

A  complaint  which  alleges  that  a  will 
bequeathing  property  to  plaintiff  was  secreted 
by  one  of  testator's  heirs  does  not  state  a 
cause  of  action  against  bim,  in  tbe  absence  of 
any  allegation  that  plaintiff  did  not  receive  the 
property  bequeathed  to  her.— Sbults  t.  Shultz, 
136  Ind.  323,  36  N.  E.  126. 

[hi    (App.  1894) 

A  plaintiff  or  claimant  baa  a  right  to  set 
up  in  his  complaint  or  claim  as  many  consid- 
erations as  he  chooses,  and,  if  be  succeeds  in 
establishing  any  one  of  them  which  is  valid  and 
adequate,  it  is  sufficient— Bamett  v.  Franklin 
Oollege,  37  K.  E.  427,  10  Ind.  App.  103. 


[I]  (Sap. 

A  complaint  alleged  that  defendants  ob- 
tained a  convejance  of  certain  land  from  plain- 
tiff's wife,  and  claimed  thereunder  an  Interest 
in  land  belonging  to  plaintiff,  and  procured  a 
conveyance  thereof  from  a  commissioner,  by  or* 
der  of  a  certain  court,  and  diat  plaintiff  there- 
by lost  fals  title.  The  complaint  showed  that 
such  conrt  had  jurisdiction  of  the  subject-mat- 
ter of  the  proceeding,  but  failed  to  allege  that 
plaintiff  was  a  party  thereto.  Beld,  that  the 
compliant  was  demurrable,  since,  if  plaintiff 
was  a  party,  be  was  bound  by  the  order,  and  if 
be  was  not  a  party  he  was  not  bound  thereby, 
and  suffered  no  injury  therefrom.  —  Davla  t. 
Taylor,  140  Ind.  439,  30  N.  E.  551. 

U]  (App.  1896) 
In  an  action  on  an  Injanction  bond  for  at- 
torney's fees  incurred  In  procuring  the  dissolu- 
tion of  the  injunction,  an  allegation  in  the  com- 
plaint that  the  Judgment  dissolving  the  injunc- 
tion had  been  In  all  things  affirmed  by  the  su- 
preme court  is  a  snfficient  averment  to  withstand 
a  demturrer  on  the  ground  tiiat  the  60  days  al- 
lowed for  a  petition  for  a  rehearing  after  the 
affirmance  of  the  cause  in  the  supreme  court  had 
not  spired.- Bhodes-Burford  Furniture  C!o.  t. 
Mattoi,  13  Ind.  App.  221,  40  N.  E.  545. 

[k]    (App.  1895) 

In  determining  tbe  sufficiency  of  tbe  facts 
alleged  in  the  complaint  to  state  a  cause  of  ac- 
tion, tbe  court  can  look  to  nothing  except  tbe 
complaint  itself.  Other  pleadings  6led,  or  tbe 
evidence,  neither  strengthen  nor  weaken  the 
facts  alleged  In  a  complaiut,  when  tbe  sufficien- 
cy of  the  facts  alleged  to  state  a  cause  of  ac- 
tion is  being  considered.~BIwood  Natural  Oas 
&  Oil  Co.  v.  Baker,  41  N.  B.  1063, 13  Ind.  App. 
576. 

[1]    (Sap.  1903) 
A  complaint  good  at  common  law  or  under 
the  Code  must  contain  a  clear  statement  of  all 
the  facts  necessary  for  the  plaintiff  to  prove  in 
the  first  instance,  on  an  auKwer  of  general  de- 
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alal,  to  show  that  he  is  entitled  to  judgment.— 
Lake  Erie  &  W.  R.  Go.  v.  Holland.  68  N.  B. 
138.  1S2  Ind.  406,  6S  L.  B.  A.  848. 

[m]    (App.  190G) 

It  is  essential  to  the  Bufficiency  of  a  com- 
plaint on  demurrer  that  upon  a  reasonable  con- 
KtructioD  of  tlie  language  used  it  may  he  seen 
by  an  inspection  of  the  pleading  that  aU  the 
fncts  necessary  to  a  complete  right  of  action  are 
stated  in  sucb  a  manner  that  such  right  may  be 
said  to  arise  necessarily  from  them  upon  some 
definite  theory,  and  in  such  form  that,  the  de- 
fendant beiKg  thereby  fully  informed  of  the  na- 
ture of  plaintiffs  claim,  the  pleading  will  be 
susceptible  of  denial  by  answer,  so  that,  upon 
being  so  traversed,  a  distinct  issue  of  fact  will 
be  formed  for  trial.— Corbin  Oil  Co.  v.  Searies, 
75  N'.  E.  203,  36  Ind.  App.  215. 

[n]  (App.1900 
A  complaint  is  to  be  construed  as  a  whole, 
and,  if  It  contalas  facts  enoagb  directly  stated 
to  authorise  any  relief,  it  is  not  demnrrable  for 
want  of  {acts. — Indlanapolia  &  N.  W.  Traction 
Co.  V.  Henderson,  39  Ind.  App.  324.  79  N. 
E.  530. 

to]    (Snp.  1907} 

A  complaint  la  good  if  it  snbstantially 
fltatM  a  cause  of  action,  though  objectionable 
for  ancertainty.— Chicago  &  E.  R.  Co.  v.  Tjaw- 
rence.  160  Ind.  319,  79  M.  E.  363.  82  N.  E.  768. 

tPl     (App.  1908) 

An  assifniment  of  error  to  a  complaint, 
if  it  stated  a  cause  of  action,  cannot  be  sus- 
tained where  it  states  facts  safficient  to  bar 
another  action.- Small  v.  Binford,  41  Ind.  App. 
440,  83  N.  E.  S07,  84  N.  E.  10. 

[q]    (App.  1909) 

All  that  the  statute  requires  as  to  a  com- 
plaint is  that  it  shall  be  couched  in  such  plain 
and  concise  language  as  to  enable  a  person  of 
common  understanding  to  know  what  is  in- 
tended.—Oity  of  Laporte  v.  Osbom,  43  Ind. 
App.  100,  80  N.  E.  995. 

tr)  (App.im) 
A  complainant  must  state  the  facts  consti- 
tuting his  cause  of  action  in  plain  and  concise 
language,  tmd  so  as  to  enable  a  person  of  com- 
mon anderstanding  to  know  what  was  intended, 
and  not  by  way  of  inference,  Innaendo,  or  re- 
rital.— Holliday  &  Wyon  Co.  v.  O'Donnell,  90 
N.  E.  24. 

Fob  Cases  fbou  Other  States, 

See  30  Cent.  Dig.  Plead.  |f  1U6.  106. 
tiee,  also,  31  Cyc.  pp.  100-116. 

(49.  Tkawry  maA  form  i»t  MtKm. 

Conformity  of  proof  to  theory  of  complaint,  see 
post,  I  380. 

Cure  by  verdict,  see  post,  |  433. 

Fidlure  to  state  cause  of  action  on  theory  on 
which  com^int  Is  drawn  as  ground  for  de- 
murrer, see  post,  I  193. 


Pleading  different  tbeorlea  in  Mparate  counts, 

see  post,  I  63. 
Statement  of  more  than  one  theory  as  ground 

for  demurrer,  see  post,  {  103. 
Theory  of  pleading  in  general,  see  ante,  {  44. 
Variance  between  theory  ot  pleading  and  proof, 

see  poet,  S  387. 
Want  of  theory  as  ground  for  demurrer,  see 

post,  I  198. 

M  (Sup.  1882) 
The  plaintiff  cannot  declare  on  one  theory 
and  recover  on  another,  and,  where  a  complaint 
professes  to  be  founded  on  a  written  instrument 
and  to  rely  thereon  aa  the  cause  of  action,  the 
party  cannot  ask  that  It  be  held  suffident  as 
setting  forth  some  other  right  of  action.— John- 
ston T.  Oriest,  85  Ind.  503. 

[b.c]  Where  the  prayer  of  a  complaint  is  con- 
sistent with  the  facts  stated,  It  Is  proper  to 
consider  It  witli  such  facts  to  determine  the  na- 
ture and  character  of  the  action.— (Sup.  1883) 
Pbysio-Medlcal  College  t.  Wilkinson,  89  Ind. ' 
23:  (1892)  Monnett  t.  Turple,  32  N.  E.  328, 
132  Ind.  482,  133  Ind.  424. 

[d]  A  complaint  must  be  based  upon  some 
definite  theory.— (Sup.  1883)  Mescall  v.  Tully, 
91  Ind.  96;  (1S85)  (^icago,  St.  L.  &.  P.  R. 
Co.  V.  Bills,  104  Ind.  13.  3  N.  E.  611 ;  (lS8(i) 
First  Nat  Bank  t.  Root.  107  Ind.  224,  8  N. 
E.  105;  (App.  1906)  Holliday  v.  Perry,  ,S8 
Ind.  App.  588,  78  N.  E.  877;  (Sup.  1908) 
OSUtic  Stone  Co.  v.  Ridge,  109  Ind.  639.  83 
N.  E.  246;  (1909)  State  v.  Adams  Exp.  Co., 
172  Ind.  10,  87  N.  E  712;  (1009)  Same  v. 
American  Exp.  Co.,  172  Ind.  717,  87  N.  E. 
716;  Same  v.  United  States  Exp.  Co.,  Id.; 
(App.  1009)  Flowers  v.  Poorman,  43  Ind.  App. 
528,  87  N.  E.  1107. 

[e]  (Sop.  IBSe) 

The  character  of  an  action:  is  determined 
by  the  facts  stated  In  the  petition,  and  not  by 
the  prayer  for  relief.— Honck  v.  Graham,  6  K. 
E.  594.  106  Ind.  195.  55  Am.  Rep.  727. 

[f]  (Snp.  1887} 

Where  the  complaint  proceeds  upon  a  cer 
tain  theory,  the  plaintiff  cannot  recover  upon 
any  other  theory.— Green  t.  Groves,  109  Ind. 
518,  10  N.  B.  401. 

[g]  (Snp.  1889) 

Where  a  complaint  is  framed  on  the  theory 
that  it  is  a  bill  to  review  a  judgment,  it  can- 
not be  urged  that,  if  insufficient  as  such,  it 
is  good  as  an  application  to  be  relieved  from 
the  judgment  on  tfae  ground  of  mistake,  inad- 
vertence, etc.  A  pleading  must  stand  or  fall 
on  the  theory  originally  adopted.— Baker  v. 
Ludlam,  118  Ind.  87,  20  N.  £.  648. 

[hi    (App.  1891) 

Where  a  complaint  chai^  tlw  defendant 
with  abducting  and  sedudng  the  plalntifTs 
daughter,  it  is  Immaterial  for  the  purposes  of 
demurrer  whether  the  gravamen  of  the  action 
is  the  alleged  abduction  or  seduction,  when  the 
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complaiot  states  a  good  cause  of  action  upon 
citber  theory.— Krea«  t.  Anthas,  2  Ind.  App. 
482,  28  N.  E.  77a 

[i]  The  nature  of  an  action  most  be  determin- 
ed from  the  geneiBl  character  and  scope  of  the 
pleading,  disr^rding  isolated  and  detached 
allesationa  not  essential  to  tbe  main  theory.— 
<Snp.  1892)  Monnett  y.  Turpie,  32  N.  B.  328, 
132  Ind.  482,  133  Ittd.  424;  (1908)  State  ez  reL 
White  T.  Scott,  171  Ind.  349.  86  N.  E.  409. 

Ul  (9DP.1S92) 
The  court  will  not  presume  that  the  plain- 
tiff instituted  an  action  on  a  particular  theory, 
when,  according  to  tliat  theoiy,  a  material  and 
substantial  portion  of  the  subject-matter  of  the 
action  is  wholly  without  the  Jurisdiction  of  the 
court,  if  another  theorj-,  equally  sustained  by 
the  facts  pleaded  and  relief  demanded,  would 
bring  the  whole  subject-matter  within  its  ju- 
risdiction.—Monnett  T.  Turpie,  32  N.  B.  328, 
132  Ind.  4S2.  133  Ind.  424. 

Wliile  the  nature  <tf  an  action  most  be  de- 
termined from  the  sulMtantive  facts  pleaded  and 
not  from  the  piayer  for  relief,  the  statement  of 
the  lelief  dnnanded  may  be  looked  to  in  connec- 
tion with  other  averments.— Id. 

[k]  (App.103) 

The  theory  and  sufficiency  of  a  complaint 
cannot  be  determined  simply  from  the  state- 
ments or  admissions  of  the  parties,  but  must  be 
determined  from  the  facts  alleged. — American 
Wire  NaU  Co.  t.  Connelly,  86  M.  E.  721,  8 
lad.  App.  398. 

ni  (8vp.UH) 

One  cannot  sue  a  railroad  as  an  employ^ 
aad  recover  as  a  passenger. — Evansville  &  R. 
R.  Co.  V.  Barnes,  137  Ind.  300.  3U  N.  E.  1002. 

[m]    (Smp.  1894) 

A  pleading  must  proceed  on  a  single  defi- 
nite theory,  and.  If  insufficient  upon  that 
theory,  it  la  demurrable,  however  sufficient  it 
may  be  on  some  other. — Aetna  Powder  Co.  v. 
Uildehrand.  137  Ind.  462,  37  N.  E.  ISO. 

[Ql  (App.  1S»4) 
The  rule  that  a  complaint  must  proceed  on 
a  definite  theory,  and  that  a  recovery  can  be 
had  only  according  to  the  averments  of  the  com- 
plaint, applies  when  there  is  in  the  complaint  no 
iTerment  whatever  entitling  the  plaintiff  to  the 
relief  obtained.- Phenix  Ins.  Co.  v.  Rogers,  38 
X.  E.  865.  11  Ind.  App.  72. 

[0]    (App.  1895) 

When  the  theory  of  a  complaint  Is  settled, 
any  fact  alleged  pertinent  to  that  theory  of  the 
cmnplaint  may  be  considered  in  conjunction  with 
the  other  facts  pleaded  pertinent  to  the  same 
theory  in  determining  the  sufficiency  of  the  facts 
pleaded  to  constitute  a  cause  of  action. — Romona 
oolitic  Stone  Co.  v.  Tate,  37  N.  E.  1065.  39  N. 
E.  529, 12  Ind.  App.  57. 

[V]    (App.  1896) 

TTje  mle  that  a  pleading  mast  proceed 
npon  a  deBnlte  theory  is  suiBcieotly  complied 


with  when  It  is  so  constmcted  a«  to  show  a  de&- 
nite  liability.— South  Bend  Mfg.  Co.  t.  liipbart, 
12  Ind.  App.  185,  30  N.  E.  008. 

Iq]    (App.  1897) 

Since  every  complaint  must  proceed  on  some 
single,  definite  theoiy,  the  coart  jnay  construe  it 
as  proceeding  on  tlie  theoiy  most  clearly  anthor- 
ized  by  tlie  facts  stated,  and  require  the  case 
to  be  tried  on  that  tiieory^Miller  r.  Miller,  47 
N.  E.  338,  17  Ind.  App.  005. 

[rl    (App.  1897) 

A  complaint  should  not  be  drawn  with  a 
view  to  make  it  good  as  a  complaint  for  either  a 
negligent  or  willful  injury,  or  for  an  injury  both 
willful  and  negligent.  It  should  proceed  def- 
initely upon  one  theory  or  the  other;  and,  to  be 
good  as  a  complaint  for  willful  Injury,  it  should 
show  by  some  consistent  form  of  averment  that 
the  injurious  act  was  purposely  done  with  the 
intent  on  the  part  of  the  doer  to  inflict  the  par- 
ticular injury  of  which  complaint  is  made. — 
Kalen  T.  Tene  Haute  &  1.  R.  Co..  47  N.  E. 
091.  18  Ind.  App.  202,  63  Am.  St  Rep.  343. 

[s]  (Sap.  1899) 
The  rule  that  a  complaint  must  proceed  on 
a  definite  theory,  and  must  state  a  good  cause  of 
action  on  such  theory,  does  not  require  that  the 
complaint  should  state  facts  entitling  plaintiff 
to  all  the  relief  demanded;  the  complaint  being 
sufficient  to  withstand  a  demurrer  or  assigtunent 
of  error  that  it  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  if  it  states  facts  en- 
titling plaintiff  to  any  of  the  relief  asked  on  the 
theory  of  his  case  presented.- Tom  v.  Bracken, 
S5  N.  E.  257,  153  Ind.  492. 

[t]    (App.  1899) 
•A  party  must  recover,  if  at  all,  on  the  the- 
ory of  at  least  one  paragraph  of  bis  complaint. 
—Richardson  t.  League,  52  M.  E.  618,  21  Ind. 
App.  429. 

[U]  (Sup.  1900) 

Where  a  complaint  to  set  aside  an  assign- 
ment by  plaintiff's  decedent,  <m  the  ground  of 
nnsoand  mind,  stated  a  cause  of  action  on  tliat 
ground,  the  fact  that  the  complaint  also  stated 
facts  sufficient  to  aothorize  the  relief  prayed  for, 
on  the  ground  of  frand,  will  not  render  the  com- 
plaint demurrable  as  failing  to  state  a  cause  of 
action.— Mark  v.  North,  57  N.  B.  002.  155  Ind. 
575. 

[u]     (App.  1900) 

A  complaint  cannot  have  the  double  theory 
of  asking  damages  on  account  of  delay  and  in- 
convenience caused  by  plaintiff's  failure  to  get 
passage  upon  the  train  she  attempted  to  enter, 
and  tiaving  to  wait  for  another  train  which  went 
a  few  hours  later,  and  also  to  recover  damages 
for  personal  injuries  caused  by  fright,  resulting 
m  nervous  prostration  and  permanent  impair- 
ment of  health.  These  two  theories  are  incon- 
sistent and  rest  upon  entirely  different  reasons. 
-Cleveland,  C.  C.  &  St.  L.  Ry.  Co.  v.  Ste- 
wart, 50  N.  E.  917,  24  Ind.  App.  374. 
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loul  (App.1901) 

The  theory  of  an  action  and  the  relief 
■OQgbt  are  to  be  determined  from  the  general 
scope  of  the  pleading.— Carpenter  v.  Willard 
I^ibrary  Trustees,  60  N.  B.  365,  20  Ind.  App. 
619. 

[v]    (Sop.  1902) 

The  theory  of  a  complaint  ia  to  be  deter- 
mined by  its  averments,  and  not  by  its  prayer. 
—State  ex  rel.  Warren  v.  Ogan,  63  N,  E.  227, 
159  Ind.  110. 

Iw]    (App.  1903) 

The  substantive  facts  pleaded,  and  not  the 
prayer  for  relief,  nor  the  name  given  to  the  ac- 
tion by  the  pleader,  determine  the  nature  of 
the  cause  of  action ;  but  where  the  prayer  for 
relief  ia  consistent  vith  the  facts  pleaded  it 
is  proper  to  consider  that  the  facts  averred  to 
determine  the  nature  and  character  of  tlie  ac- 
tion.—Krise  T.  Wilson,  OS  N.  E.  093.  31  Ind. 
App.  590. 

Iw]  (App.1901) 

A  complaint  must  proceed  upon  a  deliDite 
theory,  and  hence  an  action  for  damages  for 
breach  of  a  contract  in  writing  will  not  lie, 
where  the  writing  was  in  the  form  of  a  bilateral 
contract,  but  not  signed  by  defendant.— Ellison 
V.  Towne,  34  Ind.  App.  22,  72  N.  E.  270. 

[wt]  (8np.  im) 

A  complaint  consisting  of  but  one  para- 
graph cannot  be  treated  as  warranting  a  de- 
cree declaring  a  certain  assessment  void,  and  at 
the  same  time  be  supported  as  advancing  the  in- 
consistent theory  that  the  assessment  exhausted 
the  jurisdiction  of  the  assessing  authorities  to 
make  a  further  assesfiraent ;  but  the  court  would 
consider  the  complaint  on  the  theory  which 
seemed  warranted  by  the  whole  instrument,  and 
require  plaintiff  to  stand  or  fall  by  that  the- 
ory.—Dyer  V.  Woods.  76  N.  E.  624.  166  Ind.  44. 

Ul    (Sup.  190S) 

The  rule  that  a  complaint  must  proceed  on 
a  definite  theory,  and  must  be  good  on  that  the- 
ory, does  not  require  that  plaintiff  must  be  en- 
titled to  all  the  relief  asked  for  in  the  com- 
plaint; hut  if  plaintiff  is  entitled  to  any  of  the 
relief  asked  for  on  the  theory  of  his  case,  the 
complaint  is  good  as  against  a  demurrer  or  as- 
signment of  error  that  the  same  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action.— 
Otilitic  Stone  Co.  t.  Bidge,  169  lod.  630.  83  N. 
E.  246. 

Where  a  complaint  states  facts  sufficient  to 
constitute  a  cause  of  action,  the  mere  fact  that 
it  is  difficult  to  tell  which  of  two  theories  is  the 
true  one  will  not  render  it  insufficient  on  de- 
murrer for  want  of  facts,  where  it  is  so  framed 
that  either  theory  is  consistent  therewith.— Id. 

[zx]    (Sap.  1908) 

Plaintiff,  if  stating  his  cause  of  action  on 
two  distinct  theories  in  the  same  paragraph  of 
complaint,  can  proceed  on  only  one.  and  must, 
in  order  to  prevail,  establish  bis  right  of  recov- 


ery on  the  theory  adopted.— State  ex  rd.  White 
V.  Scott,  171  Ind.  349,  86  N.  E.  409. 

M     (App.  1908) 

In  an  action  to  foreclose  s  mechanic's  lien, 
the  first  paragraph  of  the  complaint  proceeded 
on  the  theory  that  the  lot  in  question  was  own- 
ed by  defendants;  that  plaintiff  sold  the  materi- 
als to  one  who  had  contracted  with  defendants 
to  construct  a  dwelling  house  on  the  lot.  The 
second  paragraph  proceeded  on  the  theory  that 
one  of  the  defendants  was  the  owner  of  the 
lot.  and  that  another  of  defendants,  as  his 
ngent.  entered  into  the  contract  for  the  erection 
of  a  dwelling  house  on  the  lot  under  which  the 
building  was  erected,  and  the  material  furnish- 
ed by  plaintiff  for  the  contractor.  The  third 
proceeded  on  the  theory  that  the  lot  was  the 
property  of  one  of  the  defendants,  and  that  he 
was  estopped  from  denying  liability  or  from 
rendering  his  property  liable  for  payment  of 
plaintiffs  claim.  Held,  that  each  of  the  para- 
grnphs  proceeded  on  a  definite  theory,  and  com- 
plied with  the  rule  that  a  pleading  must  pro- 
ceed on  a  definite  theory,  and  that  each  theory 
must  be  embraced  in  a  separate  paragraph.— 
Williamson  t.  Shank,  41  Ind.  App.  013,  83  M. 
E.  641. 

Iry]  (App.i909> 

The  "theoty  of  the  case"  refers  to  the  &cts 
on  which  the  right  of  action  is  claimed  to  ex- 
ist, and  if  the  facts  stated  as  the  bads  of  a 
right  to  recover  are  sufficient,  either  at  common 
law  or  by  statute,  the  complaint  is  good  as 
against  a  demurrer,  though  the  pleader  himself 
may  have  been  mistaken  as  to  the  law  awarding 
him  his  right— Pittsbuiyh,  C,  C.  &  St  I*  By. 
Co.  V.  Rogers,  87  N.  E.  28. 

[e]     (App.  1909) 

It  is  the  facts  averred  and  relief  sought 
that  must  determine  the  nature  of  the  action, 
and  not  the  designation  given  the  parties  de- 
fendant.—Swing  V.  Hill,  88  N.  E.  721. 

[M]  (App.  1910) 

Every  action  must  proceed  on  some  definite 
legal  theory,  and  defendant  should  he  apprised 
of  such  theory  by  the  direct  averments  of  the 
complaint. — Fowler  v.  Ft,  Wayne  '&  Wabash 
Valley  Traction  Co.,  91  N.  E.  47. 

Fob  Cases  fbou  Other  Statea. 

See  39  Cent.  Dig.  Plead.  H  107-111. 
See,  also,  31  Cyc.  p.  116. 

S  50.  Separate  eanses  of  aetloB. 

Debt  on  specialty  and  debt  on  simple  coDtraet» 

see  Debt,  Action  of,  S  11. 
Election  between  causes  of  action,  see  post,  % 

3U9. 

Joinder  of  causes  of  action,  see  Action,  H  3f^ 

50. 

Misjoinder  as  ground  for  striking  matter  from 

pleading,  see  post,  S  362. 

Fob  Cases  fbou  Othbb  States, 

See  39  Cent.  Dig.  Plead.  |S  112.  113. 
See.  also,  31  Cyc.  pp.  118,  119. 
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1 91.  —  In  seneraL 

M  (App.  1908) 
The  acta  of  negllgeoce  not  being  dependent 
oo  one  another,  separate  causes  of  action  are 
wt  ap  by  a  complaint  alleging  the  circumstaDC- 
«■  of  the  killing  by  a  street  car  of  a  child  while 
crossing  a  street,  and  averring  that  the  car  was 
run  at  a  dangerous  and  nnreasonable  speed,  and 
a  greater  rate  than  allowed  by  ordinance;  that 
the  only  means  of  stopping  the  car  was  a  hand 
brake,  which  was  insafficient  for  such  purpose ; 
that  while  the  street  was  straight  and  level  a 
long  distance,  and  the  child  was  in  plain  view 
of  the  motorman,  the  car  was  run  to  within  50 
feet  of  the  child  at  said  high  rate  of  speed,  and 
till  it  vfts  too  late  to  stop  it ;  that  no  warning 
dgnal  was  given;  that  there  was  no  guard  or 
fender  on  the  front  of  the  car;  and  that  its 
Testibnle  did  not  afford  the  motorman  a  proper 
kwkont.— Louisville  &  S.  I.  Traction  Co.  v. 
Short,  41  Ind.  App.  570,  83  N.  E.  265. 

Foi  Cases  fbou  Otheb  States, 
See  39  Cent.  Dig.  Plead.  {  112. 
See.  also,  31  Cyc.  p.  IIS. 

iSS.  ^—  Separate  statement  and  mum- 
beriac. 

Failure  to  separately  state  and  number  as 
ground  for  demnrrer,  see  post,  |  103. 

Motion  for  separate  statement  and  numbering, 
see  post.  S  3GS. 

Of  groDods  of  objection  in  demurrer,  see  post, 
I  201. 

Scope  and  extent  of  demurrer,  see  post,  {  203. 
Separate  statement  of  defenses,  see  post,  |  91. 

(a]  (Snp.  1S68) 

Animsis  killed  or  injured  at  different  times 
constitute  separate  and  distinct  causes  of  ac- 
tion, each  of  which  should  be  stated  in  a  sep- 
arate paragraph  of  the  complaint;  and,  where 
the  complaint  indicates  but  one  cause  of  action, 
the  plaintiff  should  be  confined,  in  his  evidence, 
to  a  aingle  transactioi).— JeSersonville,  M.  &  I. 
R.  Co.  V.  Breroort,  30  Ind.  824. 

[b]  (Sa».18m 

One  snlng  for  the  breach  of  two  or  more 
eovenanti  in  a  deed  may  state  all  the  breaches 
relied  npon  In  a  single  paragraph.— Sheets  v. 
Lon^oiS,  60  Ind.  491. 

M    (A»p.  18»1> 

Where  all  the  items  npon  wlilcb  a  recovery 
Is  claimed  are  alleged  breaches  of  the  same  con- 
tract, it  is  not  necessary  that  there  should  be  a 
separate  paragraph  for  each  breach;  but  all 
nay  be  embraced  in  one  by  assigning  each  item 
as  a  separate  breadi.— Smiley  v.  Deweese.  27 
N.  E.  505,  1  Ind.  App.  211. 

In  an  action  for  breach  of  a  contract  to 
rent  land  to  pUintift,  he  sought  to  recover  the 
Talue  of  three  acres  of  grass  included  in  the 
coDtisct,  but  used  by  defendant;  the  value  of 
flie  use  of  a  bam,  likewise  included,  but  retain- 
ed by  defendant ;  and  the  valae  of  twen^  acres 
of  com  land,  and  six  acres  of  pasture  land. 


which  defendant  rented  to  another  person  in 
violation  of  the  contract.  HeM,  tliat  these  are 
separate  breaches  of  an  entire  contract,  end  not 
separate  causes  of  action  which  defendant  is 
entitled,  under  Rev.  St  1S81.  |  S81.  to  have 
stated  in  separate  paragraphs.— Id. 

[d]     (Sup.  1896) 

Separate  and  independent  causes  of  action, 
amounting  to  several  hundred  in  number  and 
covering  a  period  of  six  years,  need  not,  where 
they  are  based  upon  similar  facts,  be  stated  in 
separate  paragraphs  of  the  complaint. — Chicago, 
St  L.  &  P.  R.  Co.  V.  Wolcott,  141  Ind.  207,  31) 
N.  B.  451,  50  Am.  St  Rep.  320. 

[s]    (Snp.  UOS) 

In  an  action  at  common  law  for  personal 
injuries  to  an  employe,  plaintiff  may  include  in 
his  complaint  as  many  acts  as  he  thinks  in 
any  way  contributed  to  the  accident,  without 
making  the  complaint  amenable  to  a  motion  to 
separate  it  into  Independent  paragraplis.— 
Knickerbocker  Ice  Co.  v.  Gray,  171  Ind.  3^, 
84  N.  B.  S41. 

[f]  (App.  1908) 
The  complaint  for  the  killing  of  a  cbild  by 
a  street  car,  alleging  acts  of  negligence  not  de- 
pendent on  each  other,  need  not  allege  the  sep- 
arate causes  of  negligence  in  separate  para- 
graphs.—Louisville  &  S.  I.  Traction  Co.  v. 
Short  41  Ind.  App.  670;  83  N.  E:  265. 

IbI    (App.  1909) 

Where  each  paragraph  stated  only  one  cause 
of  action,  a  motion  to  require  plaintiff  to  sep- 
arate into  paragraphs  and  number  the  several 
causes  of  action  stated  In  each  was  properly 
overruled.— Pittsburgh,  C,  C.  &  St.  L.  Ry.  Co. 
V.  German  Ins.  Co.,  87  N.  E.  005. 

Fob  Cases  fbou  Otheb  States, 
See  39  Cent.  Dig.  Plead.  |  IIS. 
See,  also,  31  Cyc.  p.  lia 

S  53.  Separata  ooants  om  same  oanse  of 
aotioB. 

Verdict  on  pleading  containing  several  counts, 
see  Tbiai^  S  830. 

M    (Sap.  1SS2} 

Where  a  declaration  contains  two  counts, 
each  count  on  a  question  of  jnrisdiction  must 
be  considered  as  containing  a  distinct  cause  of 
action.— 'Maritin  v.  Jomigan,  3  Ind.  548. 

[b]  (Sap.  1862) 

Each  count  in  a  complaint  must  be  good 
by  itself,  and  the  prayer  for  relief  cannot  en- 
lai^e  the  allegations  in  the  complaint — Leabo 
V.  Detrick,  18  Ind.  414. 

[c]  (Sap.  1863) 

In  a  complaint  to  recover  the  value  of 
stock  killed  by  a  railroad  company,  in  one  count 
whereof  the  stock  Is  described  as  common  stodc, 
and  in  another  as  stock  of  the  full  blood,  such 
difference  is  sufficiently  material  to  sustain  and 
render  proper  separate  counts.— Toledo  &  W. 
Ry.  Co.  T.  Daniels,  21  Ind.  256. 
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[d]  rsnp.  tarn 

Under  onr  practice,  the  Bame  canse  of  ac- 
tion may  be  stated  la  different  forms  la  as 
many  different  paragraphs  of  the  complaint,  in 
order  that  there  may  be  an  appropriate  allega- 
tion for  any  form  which  the  proof  may  taite. 
ThuB,  in  an  action  for  the  price  of  land  convey- 
ed by  plaintiff  to  defendant,  the  plaintiff  may 
complain  upon  a  special  contract  for  a  fixed 
price,  and  under  this  paragraph  may  prove  the 
consideration  really  agreed  for,  though  different 
from  that  named  in  the  deed ;  and  he  may  also 
complain  for  what  the  land  was  reasonably 
worth,  and  tmder  this  paragraph  show  the  mar- 
ket value— Steams  t.  Dubois,  55  Ind.  257. 

[e]  (8b».  i887) 

In  an  action  to  enjoin  county  commisslon- 
ers  from  contracting  for  the  erection  of  a 
bridge,  plaintiff  filed  a  third  paragraph  to  his 
complaint,  which  foiled  to  state  that  he  iras 
a  taxpayer  of  the  connty,  or  that  he  would  be 
damaged  by  the  erection  of  the  bridge.  Held 
that,  noder  the  rules  of  practice,  each  para- 
graph In  a  complaint  must  be  complete  in  it- 
self, and,  If  defective,  cannot  be  cured  by  ref- 
erence to  a  preceding  paragraph.— Farris  v. 
Jonea,  112  Ind.  496,  14  N.  E.  484. 

[n  (Snp.  1892) 
Where  plaintiff  desires  to  present  a  cause 
of  action  on  different  theories,  he  must  plead 
in  separate  paragraphs  of  his  complaint  con- 
fining each  paragraph  to  a  distinct  theory.— 
Batman  v.  Snoddy,  32  N.  E.  827,  132  Ind.  480. 

Ig]  (App.  1888} 
A  paragraph  of  a  complaint  Is  demnr- 
raUe  wh««  it  states  a  cause  of  action  which 
requires  neither  more  nor  less  evidence  to  es> 
tahlish  It  than  is  necessary  to  establish  the 
cause  stated  in  a  previous  paragraph.— Leltw  v. 
Jackson,  S  Ind.  App.  98,  35  N.  R  289. 

[h]    (Sup.  1903) 

Where  certain  paragraphs  of  a  complaint 
constitute  an  independent  pleading,  they  are 
not  rendered  invalid  because  the  same  things 
are  alleged  in  other  paragraphs.— Lake  Erie  & 
W.  R.  (k>.  V.  Holland,  60  N.  B.  138*  162  Ind. 
406,  63  L.  B.  A.  94a 

111  (App.  IMS) 
The  fact  that  idalntiff  may  state  a  single 
cause  of  action  in  several  counts  or  paragraphs 
does  not  change  the  rule  that  each  connt  or 
paragraph  mast  stand  or  fall  on  Its  own  aver- 
ments, unaided  by  fiicts  alleged  In  other  para- 
graphs.— Daly  v.  Gubbins,  73  N.  B.  833,  35 
Ind.  App.  80. 

rj]  (Snp.  1909) 
Plaintiff  may  state  his  cause  of  action  on 
related  but  different  theories  in  separate  para- 
graphs, and,  where  both  paragraphs  were  in 
tort  and  were  based  on  the  same  facts,  that 
one  was  grounded  on  the  statute  making  a 
railroad  liable  for  injuries  caused  by  negli- 
gence of  a  co-employ6  in  charge  of  an  engine, 
etc.,  and  the  other  was  framed  under  the  com- 


mon law,  did  not  make  them  inconaisteDt.— 
Cleveland.  C,  C.  &  St.  L.  Ry.  Co.  T.  Gossett. 
172  Ind.  525,  87  N.  E.  72a 

Fob  Gabbs  fbou  Otheb  States. 

See  39  Cent.  Dig.  Plead.  K  114r-117. 
See,  also.  31  Cyc.  pp.  121,  122;  note,  72 
Am.  Dec.  588. 

§  54.  Reference  from  one  eonat  or  pwa- 
KToph  to  another. 

In  cross-complaint,  see  poet,  |  147. 

Reference  ftom  one  plea  or  paragraph  of  an- 
swer to  another,  see  post,  S  95. 

Reference  to  written  instrument  filed  with  other 
count,  see  post,  I  311. 

Fa]  Defective  allegatiouB  In  one  paragraph 
of  a  pleading  cannot  be  aided  or  cured  by  ref- 
erence to  the  allegations  of  another  paragraph. 
—(Sup.  1865)  Day  v.  Vallette,  25  Ind.  42,  87 
Am.  Dec.  363;  (1877)  McCaman  v.  Cochran, 
.57  Ind.  166;  a879)  Smith  v.  Little,  67  Ind. 
549;  (1884)  Lynn  v.  Crim.  00  Ind.  89:  (1887) 
Ludlow  V.  Ludlow,  109  Ind.  199,  9  N.  B.  769. 

[b]    (Sap.  1868) 

Each  paragraph  of  a  complaint  must  be 
complete  In  Itself.  It  is  not  sutfirieot.  in  a 
second  or  subsequent  paragraph,  to  refer  to  a 
fact  or  averment  contained  in  a  preceding  one 
without  setting  out  such  fact  or  averment.— 
Mason  v.  Weston,  29  Ind.  561. 

[cl  '  (Snp.  1869) 

A  description  of  property  as  set  out  in  one 
paragraph  of  the  complaint  as  to  which  para- 
graph the  action  has  been  dismissed  cannot  be 
made  a  part  of  another  paragraph  by  reference 
to  the  former.— Clarke  v.  Featherston,  32  Ind. 
142. 

m    (Sup.  1880) 

A  paragraph  of  a  complaint  In  replevin 
which  falls  to  describe  the  property,  except 
referring  to  it  as  **the  property  mentioned  in 
the  first  paragraph  of  this  complaint,"  Is  bad. 
— Entsminger  v.  Jackson,  73  Ind.  144. 

[e].  (Sap.  1882) 

The  rule  that  each  paragraph  of  a  com- 
plaint must  within  itself  contain  a  good  cause 
of  action  does  not  require  the  repetition  of  the 
names  of  the  parties  which  have  been  previous- 
ly ^ven  in  full,  either  In  the  title  of  the  cause 
or  In  some  preceding  paragraph,  nor  is  It  ap- 
plicable to  cases  where  one  paragraph  refers 
to  another  for  the  purpose  of  the  mere  iden- 
tification of  some  person  or  thing  which  Is  com- 
mon to  both  paragraphs.— Thompson  t.  Ed- 
wards, 85  lud.  414. 

[fl     (Sup.  1884) 

Each  paragraph  must  be  sufficient  of  it- 
self,  and  cannot  be  made  good  by  reference  to 
another  paragraph  for  substantial  averments, 
but  it  is  not  necessary  to  repeat  the  names  of 
all  the  parties  in  each  subsequent  paragraph, 
and  a  reference  may  be  made  to  them  as  the 
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"laid  defendant"  or  the  "said  plaintiff."— Cai> 
Ter  T.  Carver,  97  Tod.  497. 

to)  (App.1893) 

A  paraimph  of  a  complaint  cannot  be 
cAtnideted  fay  reference  to  another  paragraph.— 
Little  V.  Board  of  Com' re  of  Hamilton  Cohd- 
tr,  7  Ind.  App.  lis,  84  N.  E.  490. 

(h]    (Sttp.  18W) 
Facts  averred  In  one  paragraph  of  a  pkad- 
iag  cannot  be  made  a  part  of  another  para- 
grapfa  hy  reference.— Corbey  t.  Rogers,  B2  N. 
E.  748,  l.»2  Ind.  ICft. 

ni  (App.  1908) 
A  para^pfa  of  a  pleading  tested  by  de- 
mnrrer  must  stand  or  fall  unaided  by  the  alle- 
ntions  of  another  paragraph  or  another  part 
of  the  record.— Lake  E:rie  &  W.  R.  Co. 
Mootv.  42  Ind.  App.  32,  81  N.  B.  86,  84  N. 
E.50& 

Foi  Cases  fbou  Otbbb  States, 
See  39  Cent.  Dio.  Plead.  |  lia 
See,  also,  31  Cjc.  pp.  123.  124. 

1 55.  Bl^t  of  vUlatW. 

Foi  Cases  rok  Otbeb  States, 

See  39  Cent.  Dio.  Plead.  Sf  110-122. 
See.  aim.  31  Cyc.  pp.  102.  103. 

156.  —  In  coaeraL 

[a]  (S«p.l$43) 
A  corporation,  suing  In  Its  tme  name,  on 
a  bond  executed  to  it  by  a  wrong  name,  should 
aver  in  the  declaration  that  the  defendant 
bound  himself  to  the  plaintiff  by  the  name  con- 
tamed  in  the  bond.— Town  of  ^t.  Wayne  r. 
Jackson,  7  Blackf.  36. 

lb]  <Sb».184«) 

In  a  suit  on  a  written  priunlse.  made  to 
the  plaintiff  by  a  wrong  name,  the  declaration 
Rhonid  aver  that  the  promise  was  made  to  him 
hy  the  wrong  name.— Willhims      Dickeraon,  8 

Btackf.  287. 

tc]  (S«p.lS») 
The  complaint  must  ihow  that  the  plain- 
tiff has  been  injured.  An  allegation  that  oth- 
n  persons  were  injnred  by  the  conduct  of  the 
defendant  is  not  stifflcient— Wright  t.  Defreea, 
H  Ind.  298. 

[di  (Sup.  iseo) 

It  is  incumbent  on  the  pleader  to  show, 
on  the  face  of  faii'  complaint,  that  he  has  join- 
rd  the  proper  parties  to  the  action.— Alexander 
T.  Gaar,  15  Ind.  80. 

M     (App.  1893) 

A  complaint.  Id  an  action  on  a  note,  a1- 
l^dng  that,  at  the  time  of  the  execution  there- 
of  to  plaintiff,  defendant,  through  inadvertence 
and  the  mntnal  mistake  of  parties,  wrote 
(berrin,  as  payee,  the  name  of  defendant's  fa- 
ther, instead  of  plaintiff's  name,  states  anffi- 
dently,  as  against  a  general  demnrrer,  that 
The  mistake  was  a  mistake  of  fact.— Smith  v. 
Walker.  34  N.  E.  843,  7  Ind.  App.  614. 


m     (App.  1894) 

When  the  complaint  In  an  action  by  a 
wife  against  a  city  to  recover  damages  assessed 
in  condemnation  proceedings  in  the  name  of 
herself  and  husband  alleges  that  at  the  time  of 
the  assessment  the  husband  was  dead,  which 
fact  was  well  known  to  defendant,  and  also 
shows  that  she  had  such  an  interest  in  the 
property  as  to  entitle  her  to  recover  damages 
therefor,  it  is  not  demurrable.- Buaenbark  v. 
City  of  Crawfordsville,  0  Ind.  App.  578,  37 
N.  R.  278. 

[g\  (APP.UH) 

A  complaint  in  an  action,  by  a  person  not 
the  contractor,  to  foreclose  a  street-assessment 
lien,  which  shows  that  the  contractor  sold  and 
assigned  the  order  Issued  to  him  for  the  worlc 
to  a  certaiD  firm,  and  not  to  plaintiff,  is  de- 
murrable for  want  of  facts,  as  failing  to  ahow 
a  cause  of  action  in  favor  of  plaintiff. — Boaartb 
V.  Mallette,  11  Ind.  App.  417,  30  N.  E.  17t>. 

Fob  Cases  fbou  Otbee  States, 

See  39  Cent.  Dio.  Plead.  H  119-121. 
See.  also,  31  Cyc.  pp.  10%  103. 

167.    OopUlntlSs. 

Insufficiency  as  to  part  of  plaindSb  as  ground 

for  demurrer,  see  poet,  |  193. 
Sufficiency  of  cross-complaint  as  to  all  crote- 

complaints,  see  post,  |  147. 

Ul    (Snp.  1846) 

Where  there  are  several  plaintiffs,  the  dec- 
laration must  show  a  prima  facie  title  in  them 
all  to  sue.— Strange  t.  Lowe,  8  Bhtckf.  243. 

[b]  A  complaint  which  does  not  state  a  good 
cause  of  action  to  all,  though  it  does  to  some, 
of  plaintiffa,  is  bad  as  to  all.— (Sup.  1872)  Lip- 
perd  V.  Edwards,  39  Ind.  165;  (1872)  Fatman 
V.  Leet,  41  Ind.  133;  (1881)  ^tna  Ins.  Co.  v. 
Kittles,  81  Ind.  96;  (1882)  Headrick  t.  Brat- 
tain.  83  Ind.  188;  (1884)  Darkiea  v.  Bellows. 
94  Ind.  64;  (1894)  Brunson  v.  Henry,  140  Ind. 
455,  39  N.  E.  256;  (App.  1805)  Louisville,  N. 
A.  &  C.  Ry.  Co.  T.  Lange,  13  Ind.  App.  337,. 

41  X.  E.  eoo. 

[c]  A  complaint  must  show  a  cause  of  action 
in  fiivor  of  all  those  who  unite  as  plaintiffs. — 
(Sup.  1873)  Maple  t.  Beach,  43  Ind.  51 ;  (1873) 
Sim  T.  Hurst,  44  Ind.  570;  (1874)  Griffin  v. 
Kemp,  46  Ind.  172;  aS81)  Nare  v.  Hadley,  74 
Ind.  155;  (1883)  Bcotton  t.  Mann,  80  Ind. 
404;  (1884)  Field  t.  Holzman,  9S  Ind.  205; 
(1884)  Dill  T.  Voes,  94  Ind.  690;  (1885)  Faulk- 
ner T.  Brigel,  101  Ind.  320;  (App.  1801)  Par- 
ker T.  Indianapolis  Nat.  Bank.  27  N.  E.  (S50, 
1  Ind.  App.  462;  (Sup.  1804)  Doherty  v.  Hol- 
liday,  32  N.  E.  815.  30  X.  E.  007,  137  Ind. 
282;  (App.  1807)  Indianapolis  Natural  Gas  Co, 
v.  Spaugh.  46  N.  E.  601,  17  Ind.  App.  683; 
(1807)  Indianapolis  Oas  Co.  t.  Rayl,  4U  N. 
E.  1154^  17  Ind.  App.  701;  <1808)  City  of 
New  Albany  t.  Lines.  61  N.  E.  346.  21  Ind. 
App.  380;  (1903)  Halstead  v.  Coen,  67  X.  E. 
057.  31  Ind.  App.  302. 
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[d]  {Snp.  1877) 
The  recovery  in  favor  of  a  part  only  of 
aereral  coplaintiffe,  in  an  action  in  relation 
to  real  estate,  contemplated  by  2  Rev.  St.  I8T6, 
S  600,  can  be  bad  only  wliere  the  allegations 
of  the  complaint  show  a  good  cause  of  action 
in  favor  of  all  the  coplatntiflfs,  but  the  evidence 
on  the  trial  establishes  snt^  alleged  cause  In 
favor  of  part  only  of  the  coplaintifife.— Parker 
V.  Small,  58  Ind.  349. 

A  complaint  by  several  coplaintiffs  Is  in- 
suffident  on  demurrer  nnless  it  shows  a  joint 
cause  of  action  in  favor  of  all  of  them.— Id. 

[•]     (SMp.  1887) 

It  is  a  well^ettled  rule  of  practice  tiiat,  to 
make  a  complaint  snfflrient  upon  demurrer,  it 
must  present  a  good  cause  of  action  in  favor 
of  the  plaintiff,  or  Id  favor  of  all  the  plaintiffs, 
where  there  are  more  than  one.—Brown  v. 
Critchell,  7  N.  E.  888,  11  N,  B.  486,  110  Ind. 
31. 

If]    (Sop.  1891) 
A  complaint  which  fails  to  state  a  cause 
of  action  in  favor  of  all  the  plaiotlfFs  is  de- 
murrable.—Scd  wick  T.  Bitter,  12S  Ind.  200, 
27  N.  E.  610. 

[8]  (8n*.UH) 
It  la  a  rule  of  practice,  essential  to  the 
correct  administration  of  Justice,  that  all  who 
join  In  a  motion  or  pleadinj;  must  show  a 
right  to  the  relief  demanded.  Hie  rule  applies 
to  complaints,  answers,  demurrers,  motions  for 
new  trials,  and  other  matters  of  procedure. — 
Carr  v.  Carr,  36  N.  E.  888,  1S7  Ind.  232. 

[h]    <!(Dp.  1898) 

Rev.  St.  1894,  S  577  (Rev.  St.  1881,  § 
568),  providing  that  judgment  may  be  given 
for  or  against  one  or  more  of  the  several  plain- 
tiff, and  that,  when  the  justice  of  the  case  re- 
quires it,  the  rights  of  the  parties  between 
themselves  may  be  determined,  relates  only  to 
a  question  of  evidence,  and  does  not  render 
sufflclent  a  complaint  which  does  not  state  a 
good  cause  of  action  as  to  all,  though  it  does 
as  to  some,  of  the  plaintiffs.— Mcintosh  v.  Zar- 
ing,  40  N.  E.  164,  150  Ind.  301. 

A  complaint  which  does  not  state  a  good 
cause  of  action  as  to  all,  though  it  does  as  to 
some  <^  the  plaintiffs,  is  bad  as  to  all  for  want 
of  soffldent  focts  to  constitute  a  cause  of  ac- 
tion.—Id. 

[1]  (§np.l903) 
If  the  complaint  Is  not  good  as  to  either 
one  of  the  plaintiffs  who  join  in  it,  it  is  bad 
as  to  both.— Fraokel  T.  Garrard,  66  N.  E.  687. 
160  Ind.  209. 

Fob  Gases  fbou  Othsb  States. 
See  39  Cent.  Dig.  Plead.  |  122. 
See,  also,  31  Cjc  p.  108. 

1 58.  Xkiter  of  Indveemeiit. 

[A]    (Sap.  1894) 

The  allegations  of  a  complaint  in  an  ac- 
tion for  breach  of  contract  for  exchange  of 


land,  which  charges  defendant  with  a  tort  in 
fraudulently  misrepresenting  his  title  to  hie 
land,  and  In  concealing  from  plaintiff  the  ex- 
istence of  a  mortgage  lien  thereof,  and  io  re- 
fusing to  rescind  the  contract  of  exchange  and 
re-convey  to  him  his  land,  does  not  render  the 
complaint  bad,  where  such  allegations  may  be 
fairly  treated  as  matter  by  way  of  induoemeut 
to  the  allegations  setting  forth  the  breach  of 
contract.-Baloe  T.  Taylor,  36  N.  R  268,  130 
Ind.  368. 

Fob  Casks  pboic  Othcb  States, 
See  39  Cent.  Dio.  Plead.  {  123. 
See,  also,  31  Cyc.  p.  102. 

1 5B.  Pnfonsamae  of  eomdltlona. 

Remedy  by  demurrer  or  motion,  see  post,  1 192. 

M    (Sup.  1847) 

In  a  suit  on  a  covenant  to  be  performed 
on  condition  of  the  plaintiffs  prior  perform- 
ance of  a  certain  act,  the  declaration,  which 
did  not  aver  performance  of  such  act,  or  show 
an  excnse  for  its  nonperformance,  was  held  to 
be  bad.— Prather  t.  Ruddell,  8  Blackt  383. 

[b1  (Sup.  ISST) 
In  a  case  where  demand  is  necessary,  It 
is  sufficient  if  the  complaint  avers  that  the 
plaintiff  had  called  upon  the  defendant,  re- 
quested, etc.,  and  that  the  defendant  refused, 
etc.— Willets  t.  Ridgway,  9  Ind.  307. 

[el  (tap.  tm) 
A  complaint  on '  a  written  agreement 
made  by  a  township  trustee,  to  pay  for  certain 
writing  tablets,  to  be  "payable  when  the  funds 
come  in,**  must  show  that  funds  sufficient  to 
pay  the  demand  had  come  Into  the  treasuir 
before  Oie  bringing  of  the  suit,  and  that  such 
funds  were  by  law  applicable  to  the  payment 
of  the  claim  sued  on.— Washington  Tp.  t.  Bon- 
ney,  45  Ind.  77. 

[d]  rSnp.  1880) 

The  lack  of  an  averment  of  demand  be- 
fore siiit.  in  a  complaint  to  recover  costs  vol- 
untarily paid  by  plaintiff,  and  which  were  er- 
roneously taxed,  through  mistake,  by  the  clerk, 
renders  such  complaint  bad  on  demurrer.— 
Thompson  t.  Do^,  72  Ind.  336. 

[e]  (Sap.  1881) 

The  word  "fulfill"  is  equivalent  to  "per- 
form." within  the  meaning  of  a  statute  declar- 
ing that,  in  pleading,  it  must  be  alleged  that 
conditions  were  performed.— iGtna  Ins.  Co.  r. 
Kittles,  81  Ind.  00. 

tn   (Sap.  1894) 
Where  a  demand  Is  a  prerequisite  to  an 
action  it  is  sufficient  for  tile  complaint  to  allege 
that  defendant  refused  to  pay.  —  Forgnson  t. 
Hull.  130  Ind.  338,  36  K.  B.  254. 

[g]     (S«P'  1902) 

The  rules  of  code  pleading  permit  a  party 
to  show  performance  of  conditions  precedent 
by  specific  averments  as  well  as  by  general  al- 
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l^titNu.— Kenner  t.  Berilheimer,  61  N.  E. 
21o,  158  lad.  658. 

U]  (9*P- 1902) 
Enma"  RcT.  St  1901,  S  373,  authoririDg 
the  pleading  ot  performance  of  conditiona  pre- 
cedent by  a  general  averment,  does  not  author- 
ise snch  pleading  wbere  it  appears  atBrmatiTe- 
\j  that  the  only  performance  was  a  tender  of 
performance.— Burke  T.  Mead,  04  N.  B.  880, 
150  iQd.  252. 

Foi  Cases  fkou  Other  States, 

See  39  Cent.  Dig.  Plead.  SS  124-127. 
See,  also,  31  Cyc  pp.  107,  108. 

160.  Aet  mr  — i— Iwi  of  defndmBt. 

For  Cases  fhom  Othkb  States. 

See  39  Cent.  Dig.  Plead.  §S  130-132. 
See,  also,  31  Cyc.  pp.  103,  104. 

S  61.  —  Ib  E^nevaL 

M  (Sap.  18S4} 
An  allegation  that  plaintiff  i>erformed  cer- 
tain work  according  to  contract,  and  that  de- 
fendants, thongh  requested,  refuse  to  pay,  is 
sufficient,  though  not  directly  allwng  that 
plaintifT s  claim  was  due  and  -  unpaid.— Aughie 

Landis,  95  Ind.  410. 

[b]  (9«v.l8tt) 

A  complafot  on  an  acconnt  for  work  and 
hhor  which  avers  that  the  defendant  is  in- 
debted to  the  plaintiff  is  good,  although  it  does 
Hrt  allege  that  the  debt  is  due,  and  nnnaid.— 
Jaqna  t.  Cordeaman  &  Egan  Co.,  106  Ind. 
141,  8  N.  E.  907. 

[cl  In  an  action  by  a  real  estate  agent  for 
fees,  the  complaint  need  not  aver,  in  express 
tenns.  that  the  claim  sued  on  is  due  and  un* 
paid,  where  those  facts  appear  from  other  al- 
lentions  in  the  complaint— fSup.  ISDOt  Sin- 
gleton T.  O'BIenia.  125  Ind.  151.  25  N.  R.  154, 
following  Hnmpfarey  t.  Fair  (1881)  70  Ind. 
410.  " 

[d]    (8«V.  1892) 

An  otter  made  by  a  company  was  to  re- 
nore  **all  the  mannfactnie  of  the  Jenney  arc 
Iinips  and  dynamos"  on  condition  of  receiving 
a  cash  honns,  a  conveyance  of  lands  and  a 
atDck  Bnhscription.  the  latter  to  be  paid  when 
*Sre  shall  commence  moviag  machinery."  Held. 
is  an  action  by  a  snbscriber  to  the  cash  sub- 
acription,  constitnting  part  of  the  bonus,  for 
a  breach  of  the  contract,  that  an  averment 
that  the  company  never  "moved  all  or  any 
part  of  the  manufacture  of  Jenney  arc  lamps 
and  dynamos,"  nor  did  it  "begin  the  removal 
thereof,"  was  a  sofflcient  averment  that  it  did 
sot  he^  the  removal  of  its  "machinery."— Fort 
Wayne  Electric  tight  Co.  v.  Miller,  131  Ind. 
499,  30  N.  E.  23,  14  L.  B.  A.  804. 

M     (App.  18M) 

la  an  action  for  a  money  demand  on  a 
contract  the  complaint  mast  be  that  the  debt  is 
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due  and  unpaid.— Jaqua  T.  Shewalter,  10  lad^ 
App.  234,  86  N.  E.  173,  37  N.  B.  1072. 

Fob  Cases  fbou  Otber  States, 

See  39  Cent.  Dio.  Plead.  H  ISO,  131. 
See,  also,  XL  Cyc  pp.  1U3,  104. 

i  62.  —  Oo<af*mdmnts. 

Insufficiency  of  complaint  as  against  codefend- 
ant  as  giving  right  to  demnrrei^  see  post,  f 

loa 

Joiat  demurrer,  see  post,  |  19& 

Ca]    (Sap.  18S0) 

A  complaint  need  not  state  a  cause  of  ac- 
tion against  defendants  as  to  whom  no  reme- 
dy is  sought,  hut  who  are  made  parties  on  the 
ground  that  they  have  some  supposed  interest 
in  the  property  subject  to  the  suit.— Woollen  v. 
Wishmier,  70  Ind.  108. 

n>]     (8b».  1S05) 

In  coosideriog  the  sufficiency  of  a  com- 
plaint against  more  tlum  one  defendant,  the 
Civil  Code  requires  that  it  be  treated  as  both 
joint  and  several. — Chicago  Terminal  Transfer 
R.  Co.  V.  Vandenberg,  78  N.  B.  900,  164  Ind. 
470. 

Fob  Cases  from  Other  States. 
See  39  Cent.  Dig.  Plead.  9  132: 
See,  also,  31  Cyc.  pp.  lOS,  104. 

fi  63.  Statutory  actions,  aad   f  ollowlns 
language  of  statnta. 

In  action  against  railroad  company  for  killing 
stock,  see  Ratlboads,  |  439. 

In  action  by  landowner  to  recover  expense  of 
constructing  fences  along  railroad  right  of 
way,  see  Railroads,  i  101. 

In  action  to  enforce  assessment  for  public  im- 
provements, see  Municipal  Cobpobations, 
i  567. 

Petition  for  drain,  see  Drains.  |  28. 
Pleading  ezceptiona  as  antidpation  of  defenses, 
see  post,  §  G7. 

[a]  A  pleader  seeking  to  avail  himself  of  a 
statute  must  bring  himself  within  its  terms,— 
(Sup.  1858)  Struble  v.  Nodwift,  11  Ind.  64; 
(1905)  Board  of  Cora'rs  of  Lake  County  v. 
Jamecke,  104  Ind.  fi58,  74  N.  E.  520;  (1905) 
r.aporte  Carriage  Co.  v.  Sullender,  165  Ind. 
290,  75  \.  E.  277;  (App.  190S)  Zeiler,  McClel- 
lan  &  Co.  V.  Vinnrdi,  42  Ind.  App.  232,  85 
N.  E.  .*178 ;  (1908)  Lagler  v.  Bye,  42  Ind.  App. 
592,  85  N.  E.  36:  (Sup.  1910)  Town  o£  Wind- 
fall City  V.  State.  92  N.  E.  57. 

lb]    (App.  1893) 

Rev.  St.  1881.  {  3261,  provides  that  lands 
lying  within  the  limits  of  any  city  that  are  not 
platted  as  city  property,  and  are  "not  used  for 
other  than  agricultural  purposes,"  or  are  "whol- 
ly unimproved,'*  shall  not  be  taxed  at  a  higher 
aggregate  percentage  upon  the  appraised  value 
thereof  than  the  aggregate  percentage  of  the 
tax  levy 'in  the  dvil  township  wherein  such 
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property  Ib  situated.  The  complaint  tn  an  ac- 
tion brought  under  this  Rection  to  recover  taxes 
paid  alleged  that  the  lands  erroneously  ae- 
sessed  "were  used  for  agricultural  purposes." 
Hitd  insufficient  to  show  a  cause  of  action,  as 
there  was  no  affimtative  allegation  that  the 
lands  were  "not  used  for  other  than  agricultural 
purposes,"  or  were  "wholly  unimproved." — 
Fleming  v.  City  of  iDdiaQapolis,  6  Ind.  App. 
80,  32  N.  K.  1135. 

[c]  (8«p.  1897) 
Where  a  breach  of  statutory  duty  is  alleg- 
ed, and  exceptions  are,  found  in  the  statutory 
declaration  of  daty,  the  pleader  mast  show  that 
the  breach  is  not  Included  in  the  exception; 
bat  if  the  exception  is  stated  In  a  sabsequcut 
clause  or  section  of  the  statute,  or  if  it  Ir  de- 
clared in  another  statute,  then  such  exception 
should  be  shown  by  way  of  defense  to  the  ac- 
tion.^leveland,  C,  C.  &  St  L.  Ry.  Co.  t. 
Gray,  46  N.  E.  .675,  148  Ind.  266. 

m    (App.  1906) 

Where  a  statute  imposing  a  duty  contains 
an  exception  in  an  action  for  damages  for  a 
violation  of  the  statute,  the  complaint  must 
state  facts  to  show  thnt  the  case  does  not  fell 
within  the  exception.— Pit  tsburgh,  C.  C.  &  St. 
L,  Ry.  Co.  T.  Xewsom,  74  X,  E.  21,  35  Ini. 
App.  299. 

Where  a  complaint  alleges  a  failure  of  a 
statutory  duty,  it  is  sufficient  to  allege  the 
failure  snbatantlally  in  the  language  of  the 
statute— Id. 

(•1     (App.  1908) 

Where  an  action  is  founded  upon  a  stat- 
ute imposint;  a  penalty,  but  exemptiog  certain 
acts  from  its  operation,  the  complaint  must  al- 
lege facts  sufficient  to  take  the  case  without 
the  exception,  or  it  will  be  bad  on  demurrer. — 
Chicago  &  E.  T.  R.  Co.  t.  Hamilton,  42  Ind. 
App.  512,  85  N.  E.  1<M4. 

In  an  action  based  upon  Act  Feb'.  28, 
1903  (Acts  1903,  p.  113.  c.  Ofit.  limiting  the 
hours  of  sen'ice  of  railroad  employes,  and  im- 
posing penalties  for  Its  violation,  but  provid- 
ing that  it  shall  not  apply  in  cases  of  acci- 
dent, wreck,  or  other  unavoidable  cause,  an  al- 
legation that  no  necessity  for  plaintiETs  con- 
tinuous duty  existed  on  account  of  any  acci- 
dent, wreck,  or  unavoidable  cause  was  not 
etiuivalent  to  an  allegation  that  the  continu- 
OUR  service  was  not  in  case  of  accident,  wreck, 
or  other  unavoidable  cause,  and  was  insufficient 
to  take  the  case  out  of  the  exception.— Id. 

For  Cases  frou  Other  States, 

See  39  Cent.  Dia.  Plead.  U  10, 133. 
See,  also,  31  Cyc.  p.  115. 

1104.  Dnpllelty. 

Allegations  relating  to  different  cause  of  ac- 
tion as  surplusage,  see  ante,  S  35. 

As  defense  reached  by  general  demurrer,  see 
post,  i  205. 

As  objection  reached  by  special  demurrer,  see 
post,  f  207. 


Ground  for  demurrer,  see  post,  H  192,  198. 
Gronnd  for  motion  to  stilka  matter  from  plead- 
ing, see  post,  S  8^ 
Ground  for  striking  ont  pleadlncB,  see  iKWt,  i 

355. 

In  rejoinder,  see  post,  S  183. 
In  plea  or  answer,  see  post,  g  90. 
Motions  presenting  objection,  see  post,  |  341. 
Motion  to  require  separate  statement  and  nnm- 
'bering  of  causes  of  action,  see  post,  8  36& 
Waiver  of  objection,  see  post,  {f  404,  406. 

[a]  (Sup  1871) 

A  complaint  for  trespass  on  land  which 
avera  consequential  injury  to  personal  proper- 
ty does  not  contain  two  causes  of  action.  The 
injury  averred  to  the  personal  property  is  only 
a  matter  of  aggravation  of  the  damages. — Loeb 
V.  Matbis,  37  Ind.  306. 

[b]  (Sup.  1ST3) 

To  render  a  pleading  double,  there  must 
be  in  substance  two  good  causes  of  action  or 
defense.  The  matter  must  be  so  pleaded  that 
issue  may  be  taken  thereon.  Matter  that  is 
immaterial  will  not  bring  a  pleading  within 
the  rule  against  duplicity.— Booher  t.  Golds- 
borough,  44  Tnd.  400. 

[0]    (Sup.  1876) 

In  an  action  against  the  widow  of  an  In- 
testate to  foreclose  a  mortgage  given  by  the 
intestate  to  secure  the  payment  of  two  notes  ex- 
ecuted by  him  to  plaintiff,  it  was  not  improper 
to  combine  both  notes  and  the  mortgage  In  one 
paragraph  of  the  complaint. — Collins  v.  Frost. 
54  Ind.  242. 

m    (Bvv.  187«) 

A  single  count  on  several  notes  made  by 
the  same  person  is  good.— Ball  t.  Xash,  55 
Ind.  0. 

[e]  In  a  declaration  on  a  bond,  several  breach- 
es may  be  assigned  in  the  same  count. — (Sop. 
lR7fl)  Richardson  v.  State  ex  rel.  Crow,  55 
Ind.  381:  (188.1)  McFail  t.  Howe  Sewing 
Marh.  Co.,  90  Tnd.  148. 

(fj  («PP.1877) 

A  demand  for  recovery  for  extra  services 
ought  not  to  be  joined  In  the  same  paratrrapb 
of  a  complaint  for  narticnlar  services  rendered 
pursuant  to  a  contract  therefor. — Killian  t. 
Bigenmann.  57  Ind.  480. 

[g]    (App.  1893) 

A  complaint  alleged  that  defendants  had 
connected  with  a  public  ditch  bordering  on 
plaintiff's  land  another  ditch,  which  diverted 
large  quantities  of  water  previously  accustomed 
to  flow  off  in  another  course,  so  overtaxing  the 
public  ditch  and  overflowing  plaintiffs  land, 
and  also  that  defendants  had  cut  a  third  ditch 
partially  over  plaintilTs  land,  connecting  with 
the  public  ditch,  so  causing  water  to  flow  on 
plaintiETs  land.  Held,  that  the  construction 
by  defendants  of  the  two  ditches  connecting 
with  the  public  ditch,  being  parts  of  one  plan 
to  drain  defendant's  land  through  plaintiff's  by 
means  of  a  public  ditch,  is  one  wrong,  which 
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mar  be  properiy  cbaixed  ta  one  paragraph  of 
complaint.— Young  T.  Gentis,  7  Ind.  App.  1&0> 
32  N.  E.  796. 

Pi]  (App.  18M) 
The  burning  of  personalty  and  injury  to 
realty  can  be  charged  In  the  same  paragraph 
of  a  complaint,  when  caused  by  the  same  neg- 
ligent act  of  defendaoL— Chicago  &  E.  R.  Co. 
T.  Kern,  9  Ind.  App.  506,  36  X.  B.  381. 

tq  (Sup.  isae) 
Separate  and  independent  causes  of  ac- 
tion, amonuting  to  several  hundred  in  number, 
and  corering  a  period  of  six  years,  may,  where 
all  are  based  npon  similar  facta  showing  a  fail- 
ure on  the  part  of  a  common  carrier  to  famish 
transportation  facilities  to  a  shipper,  be  com- 
Uned  in  one  paragraph  of  his  complaint.— Chi- 
f»go.  St  L.  &  P.  R.  Co.  V.  Wolrott,  141  Ind. 
21)7.  39  X.  E.  451.  60  Am.  St.  Rep.  320. 

A  complaint  alleging  that  plaintiff  now 
Is.  and  since  a  certain  time  has  been,  the  owner 
of  certain  land,  but  that  during  a  part  of  that 
time  his  wife  held  the  same  in  trust  for  him, 
and  that  daring  said  time  defendant  wrongfully 
milled  and  mnoved  coal  from  aaid  land,  and 
demanding  damages  for  the  treapass,  contains 
bat  one  canae  of  action,  the  establiahment  of  the 
trost  relation  which  once  existed  betwe«i  i^in- 
tiff  and  his  wife  bring  mncly  incidental  to  his 
Ti^t  to  recover  fW  the  treqiaaB. — Snnnyside 
Coal  &  Coke  Co.  r.  Reiti,  14  Ind.  App.  478, 
3»  N.  E.  Ml.  43  N.  B.  4& 

m  (APP.18S6) 

Wliile  a  party  has  a  right  to  elect  and 
treat  a  transaction  as  a  tort  or  as  a  contract, 
be  cannot  properly  commingle  both  in  the  same 
paragraph  of  complaint.— Anderson  Foundry 
it  Uacbine  Worka  t.  Myers,  44  N.  EL  103,  15 
lad.  App.  385. 

ni  <App.is») 

A  single  paragraph  in  a  complaint  for  per- 
sonal injuries  may  not  charge  both  willfulness 
and  negligence,  but  must  proceed  on  the  theory 
of  either  the  one  or  the  other. — Dull  v.  Cleve- 
Und.  C.  C.  &  St  L.  Ry.  Co.,  52  N.  B.  1013, 
21  Ind.  App.  571. 

[m]    (App.  mO) 

A  complaint  for  injuries  sustained  through 
the  negligence  of  an  ambulance  driver  chan;- 
fd  that  defendants  did  certain  acts  "wrongful- 
ly-" snd  also  "unmindful  of  their  duties  to 
rt^estrians  on  the  streets  of  said  city."  Held, 
that  the  word  "wrongfully"  was  not  used  as 
fjDonymons  with  "willfully,"  and  hence  the 
complaint  was  not  bad  for  duplicity  in  charg- 
ing a  willful  act  and  a  negligent  act. — Green 
T.  Eden,  56  N.  E.  240,  24  Ind.  App.  683. 

For  Cabsb  now  Other  States, 

Sn  30  Cekt.  Dio.  Plead.  H  134-137;  7 

Cent.  Dio.  BilU  &  N.  {  1463. 
See,  also.  31  Cyc.  pp.  110-121. 


S  66.  Ezovalmc  nonjoinder  of  parties. 

(a]    (Sup.  is») 

Where  the  declaration  on  a  bond  1^  the 
survivor  of  several  joint  obligees  does  not  al- 
lege the  death  of  the  other  obligees  on  oyer  of 
the  bond,  defendant  will  be  entitled  to  jodg- 
ment  on  his  demurrer  assigning  the  variance. — 
Hansel  v.  Morris,  1  Bladcf.  307. 

tt>]    (Snp.  18«4) 

A  complaint  which  states  that  "B.,  who 
has  an  interest  in  common  with  persons  whom 
it  would  be  impracticable  to  bring  before  the 
court  on  account  of  their  great  numtier,  and 
who  sues  for  the  benefit  of  the  whole,  com- 
plains," etc.,  is  sufficient — Sonrae  v.  Manball, 
23  Ind.  104. 

Fob  Cases  feou  Othee  States, 
See  30  Cent.  Dig.  Plead.  {  18& 
See,  also,  31  Cyc  p.  104. 

i  67.  Antloipatlng  dofenses. 

Anticipating  affirmative  matter  by  way  of  re- 
ply, see  post,  I  79. 

Contribntoiy  negligence,  see  NsouaENCE,  | 
113. 

In  actions  against  railroad  company  for  cost  of 
constructing  right  of  way  fences,  see  Rail- 
B0AD8,  §  104. 

In  actions  by  widow  for  distributive  share  of 
husband's  estate,  see  ExBCUTOBa  abd  Ad- 

inNISTBATOBS,   {  443. 

In  actions  for  price  of  goods,  see  Sales,  |  353. 
In  actions  on  insurance  policies,  see  Inbur- 

AnOE,  I  G39. 
In  actions  to  enforce  street  assessment,  see 

MUNICIFAI,  COBFOBATIONB,    {  567. 

Limitations,  see  Limitation  or  Actions, 
176-im 

Negativing  contributory  negligence  in  action 
against  ci^  for  injuries  from  defect  in  street, 
see  MUNICIFAI.  Corpobations,  {  816. 

statute  of  bands,  see  Frauds,  Statute  or,  | 

149. 

[a]    (Svp.  18U) 

The  plaintiff  cannot  obtain  any  advantage 
by  inserting  in  his  complaint  averments  which 
are  not  necessary  to  make  out  his  cause  of  ac- 
tion, but  are  intended  to  anticipate  the  de- 
fense.—List  T.  KoTtepeter,  26  Ind.  27. 

n>,  cl  (Siip.lST8} 

In  an  action  for  damages  against  an  ad- 
joining proprietor  for  overflowing  the  plain- 
tiCTs  land,  the  injury  resulting  from  the  dig- 
ging of  a  ditch  by  said  proprietor  on  his  own 
laud,  the  fact  that  such  act  was  right  and 
lawful,  or  was  done  by  the  license  and  express 
permission  of  the  plaintiff,  is  matter  of  de- 
fense; and  the  complaint  need  not  allege  that 
such  act  was  wrongfully  and  unlawfully  done, 
or  without  such  license  and  permission. — Wil- 
kinson V.  Applegate,  64  Ind.  98. 

[d]    (8np.  18T9)  * 

A  complaint  to  recover  the  agreed  rent  un- 
der a  lease  of  coal  lands,  providing  that  the 
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stipulated  payments  of  rent  and  royalty  should 
not  be  made  if  do  coal  was  found  and  the 
lease  abandoned,  need  not  negative  the  fact  of 
such  abandoDment ;  that  being  matter  of  de- 
fense.—McDowell  V.  Hendrix,  67  Ind.  513. 

te]     (Snp.  ISSl) 

It  is  improper  to  anticipate  in  the  com- 
plaint matters  of  defense  and  of  reply  thereto. 
— Uhl  V.  Harvey,  78  Ind.  26. 

[f]  <Snp.  1881) 
In  an  action  for  injuries  to  plaintiff's  wa- 
ter power  by  the  raising  of  defendant's  dam 
lower  down  the  stream,  plaintiff  was  not  hound 
to  negative  license  or  authority  in  defendants 
to  raise  such  dam,  as  a  part  of  the  complnint. 
though  such  license  and  authority,  if  alicKcd 
in  the  answer,  would  constitute  a  good  de- 
fense.—Williamson  T.  Tingling,  80  Ind.  37D. 

iMi    (8«P.  1S82) 

It  Is  not  necessary  in  a  complaint  to  an- 
ticipate possible  objections  that  do  not  appear. 
—Pine  Civil  Tp.  y.  Huber  Mfg.  Ck>.,  83  Ind. 
121. 

th]    (Sap.  1887) 

While,  as  a  rule,  a  complaint  should  not 
anticipate  the  defense,  yet,  where,  in  a  suit 
on  a  promissory  note,  the  anticipated  defense 
is  a  written  release,  so  indorsed  on  the  note  as 
to  become,  in  a  sense,  a  part  of  the  cause  of 
action,  a  statement  of  such  anticipated  defense, 
and  the  facts  showing  it  to  be  unavailable,  is 
proper;  but,  if  such  facts  are  not  sufQcient  to 
defeat  or  avoid  the  defense,  the  complaint  will 
W  bad  on  demurrer.— Latta  t.  Miller,  109  Ind. 
302,  10  N.  E.  100. 

[i]  (Sup.  18S7) 
Where  a  pleader,  in  stating  his  cause  of 
action,  states  material  and  relevant  facts  which 
constitute  a  defense,  his  complaint  will  be  bad; 
for,  although  be  is  not  bound  to  anticipate  the 
defense,  yet,  if  be  undertakes  to  do  so,  and 
states  facts  conntituting  a  defense,  his  com- 
plaint will  fall  before  a  demurrer. — Knopf  v. 
Morel,  111  lad.  570.  13  N.  E.  51. 

The  plaintiff  in  bia  complaint  need  not  an- 
ticipate the  defenses  which  defendant  mixbt  avail 
itself  of  in  its  answers,  but,  if  he  could  plead 
matters  which  would  avoid  such  defenses,  they 
were  proper  in  the  form  of  a  reply.— Pbenix 
Ins.  Co.  of  Brooklyn  v.  Lorenz,  33  N.  E.  444, 
34  N.  Ew  495,  7  Ind.  App.  266. 

tk]  Where  a  cranplaint  states  a  defense  to  the 
cause  of  action  pleaded,  and  fails  to  state  facts 
avoiding  such  defense,  it  will  be  insufficient  to 
withstand  a  demurrer. — (App.  1S!)3)  Jessup  v. 
Jeaaup,  34  N.  E.  1017,  7  Ind.  App.  573;  (1804) 
Town  of  Andrews  v.  Sellenj,  38  N.  E.  1101,  11 
Ind.  App.  301;  (1000)  Sutton  v.  Todd,  55  N. 
E.  980,  24  Ind.  App.  510;  (Sup.  1008)  Karr  v. 
Board  of  Com'rs  of  Putnam  County,  170  Ind. 
571.  85  N.  E.  1. 


[1]    (Sup.  1901) 

Where,  in  an  action  against  a  telegraph 
company  for  failure  to  transmit  and  deliver  a 
message,  the  complaint  alleged  that  plaintiff  ten- 
dered a  message  to  defendant  to  transmit,  and 
that  it  accepted  and  undertook  to  deliver  the 
message,  the  complaint  need  not  all^e  that 
there  was  a  revenue  stamp  on  the  message,  as 
required  by  Revenue  Law  1898.  §§  7,  18,  since 
a  failure  to  affix  such  stamp,  if  a  defense  to  the 
action,  to  be  available  must  be  set  up  in  the  an- 
swer, and  need  not  be  anticipated  in  the  com- 
plaint.—Western  Union  TeU  Co.  v.  Henley,  60 
X.  E.  682,  157  Ind.  90. 

[m]    (Snp.  1901) 

Where  a  complaint  in  an  action  by  a  hus- 
band alleged  that  the  loss  of  the  services  of  the 
wife  and  the  expense  for  care  and  medical  at- 
tention were  the  result  of  the  injuries  sustained 
by  the  wife,  it  was  not  necessary  to  aver  that 
plaintiff  used  reasonable  diligence  to  provide 
medical  attention  and  other  care  for  his  wife, 
for,  if  the  effects  of  the  injury  were  aggravated 
by  the  failure  to  use  ordinary  care  to  restore 
the  health  of  such  wife,  such  n^lect  was  a  mat> 
ter  of  defense  and  might  be  proved  under  the 
general  denial  In  mitigation  of  damages.— In- 
dianapolis St.  Ry.  Co.  T.  Robinson,  61  N.  B. 
036,  157  Ind.  414. 

[□]    (Snp.  1903) 

The  mere  fact  that  a  complaint  otherwise 
good  sets  out  the  defense  does  not  make  the 
pleading  bad,  if  it  goes  far  enough  to  exhibit 
sufficient  matter  in  avoidance. — Lake  Erie  &  W. 
R.  Co.  V.  Holland,  69  N.  K.  138,  162  Ind.  406, 
63  L.  R.  A.  MS. 

[o]     (Snp.  1907) 

It  is  not  anticipating  a  defense  to  plead 
facts  which  bring  plaintifTs  case  within  an  ex- 
ception.—Cleveland,  C.  C.  &  SL  L.  Ry.  Co.  v. 
Moore,  170  Ind.  328,  82  N.  E.  52,  84  N.  B.  54a 

Fob  Cases  nou  Otheb  States, 
See  39  Cext.  Diq.  Plead.  {  139. 
See,  also,  31  Cyc.  pp.  109,  lia 

1 68.  AllocatloBS  m  kB«wleds«t  ev  om 
inf onMtloH  and  belief. 

In  bill  for  discovery,  see  Discovbbt,  |  19. 

la]    (Sap.  1»5) 

Ad  averment  in  a  complaint  of  a  want  of 
knowledge  negatives  both  actual  and  construc- 
tive knowledge.— Consolidated  Stone  Co.  v. 
Staggs,  164  lad.  331,  73  N.  E.  695. 

Fob  Cases  from  Other  States. 
See  39  Cent.  Dig.  Plead.  S  140. 
See,  also.  31  Cyc.  pp.  lOS,  109. 

§69.  Admlulfm. 

By  demurrer,  see  post,  8  214. 

In  answer,  see  post,  S|  127-12{k 

[ft]    (App.  1906) 

In  an  action  to  vacate  an  execution  Bale, 
an  allegation  in  the  complaint  that  after  the 
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property  wa«  sold  the  executioo  creditor  by  its 
attorneys  receipted  to  the  sheriff  on  the  execa- 
tion  for  $582.92,  and  that  the  execution  was 
afterwards  returned  satisfied,  constituted  an  ad- 
missioD  that  the  attorney  had  authority  to  ex- 
ecute such  receipt— Fnller  t.  Exchange  Bank,  78 
X.  E.  200,  38  Ind.  App.  570. 

{71.  IhMuiCM* 

Amendinent  or  further  pleading  after  demnr- 
ler  Bostuned,  Ke  poet,  |  225. 

Demand  for  ezceariTe  or  nnantboriied  dam- 
ages as  gronnd  for  demurrer,  see  post,  |  193. 

A  declaration  fs  not  objectionable  because 
It  daims  less  than  the  sum  mentioned  in  the 
qoeritor.— Thompstm  t.  Weaver,  7  Blackf.  ^2. 

[b]  (S«i».i8S7) 

Where,  in  a  complaint,  after  stating  the 
bets,  the  prayer  ia  that  the  defendant  be  com- 
pelled to  reconvey  land,  account  for  the  profits, 
and  for  general  relief,  and  the  value  of  the 
reDts  and  profits  is  elsewhere  laid,  under  a  vide- 
Ucet  at  fOOO,  It  was  held  on  demurrer,  that  the 
complaint  was  snffident,  bot  that  it  is  always 
safe  to  make  the  conclusion  Bpedflc.— Colscm  v. 
Smitff,  9  iDd.  8. 

[e]   (Sa».  ise> 

Where  the  complaint  alleges  facts  constttat- 
Ing  a  canse  of  action,  the  fact  that  special  dam- 
ages which  cannot  be  recovered  are  claimed  does 
Dot  reader  the  complaint  insafficienL— Iloosier 
Stone  Co.  v.  LouUville.  N.  A.  &  a  By.  Co.,  31 
N.  E.  3G5,  131  iQd.  575. 

Fob  Cases  from  Otrer  States, 
See  39  Cent.  Dig.  Plead.  S  M2. 
See,  alBO,  31  Cyc.  p.  109. 

172.  Pimyer  for  relief . 

Aider  by  Terdict  or  judgment,  see  post,  |  483. 
Amendment  of  pleading  as  to  relief  prayed,  see 
poet,  I  2S0. 

Cuiformlty  of  Judgment  to  prayer  for  relief, 
see  JcDOHKNT.  S  252. 

Defect  in,  as  objection  reached  by  general  de- 
murrer, see  post,  I  205. 

Effect  as  to  constrnction  of  pleading,  see  ante, 
i  34. 

Effect  as  to  Separ&te  counto  on  same  cause  of 

action,  aee  ante,  |  63. 
Effect  in  determinit^;  theory  or  form  of  action, 

see  ante,  |  49. 
Effect  of  bad  prayer  for  relief,  see  ante,  {  38. 
Formal  conclusion  of  plea,  see  post,  f  07. 
lo  action  for  foreclosnre,  see  Mortgages,  | 

433. 

In  action  for  aqiarate  maintenance,  see  Hub- 
band  AKD  WiFS,  f  296. 

In  suit  to  satisfy  fraudulent  conveyance,  aee 
Fracduunt  Costetances,  f  265. 

Striking  out  matters  from  prayer  for  relief, 
see  post,  S  862. 

Time  to  amend,  tfee  post.  |  245. 


Unauthorized  claim  for  damages,  see  ante,  i 
71. 

Want  of  or  defective  prayer  as  ground  for  de- 
murrer, see  post,  I  193. 

Ul    (Sup.  IS56> 

The  prayer  of  a  complaint  cannot  enlarge 
its  allegations— Board  of  Corn's  of  La  Grange 
County  V.  Cutler,  7  Ind.  6. 

[b]  (Sup.  1868) 

The  fact  that  one  <a  the  paragraphs  of  a 
complaint  ccmtaina  no  prayer  for  relief  does  not 
render  the  complaint  insufficient.  That  the  com- 
plaint should  demand  the  relief  to  which  the 
plaintiff  supposes  himself  entitled  Is  all  that  is 
required.— Malady  t.  McEnary,  SO  Ind.  273. 

[c]  (tap.  1ST4) 

It  is  Buffident  In  a  complaint  to  state  the 
amount  demanded  at  the  conclusion  thereof,  with- 
out stating  the  amount  of  damages  claimed  at 
the  conclusion  of  each  paragraph.— Spears  t. 
Ward,  48  Ind.  541. 

[d]  (Sap.  IS76) 

Claim  for  relief  should  not  be  appended  to 
each  count,  but  be  made  only  at  the  end  of  the 
complaint.— Burbank  v.  Dyer,  54  Ind.  892. 

le]    (Sup.  1877) 

An  averment  In  a  complaint  for  damages  re- 
sulting from  a  tort  committed  by  the  defend- 
ant, that  such  tort  is  '*to  the  damage  of  the 
plalntifT'  in  a  specified  sum.  Is  a  sufficient  pray- 
er for  rellef.-^LouisTille,  N.  A.  &  C  By.  Co. 
v.  Smith,  58  Ind.  575. 

[tl     (Sap.  1S81) 

A  Ijad  prayer  for  relief  or  a  prayer  for  im- 
proper relief  will  not  vitiate  a  pleading  other- 
wise sufficient.— Mark  t.  Murphy,  76  Ind.  534. 

M  (8>v.l881) 

Wlieie  a  complaint  shows  a  right  to  some 
relief,  it  must  be  upheld,  though  It  may  con- 
tain many  redundant  altegations,  and  may  not 
entitle  plaintiff  to  all  the  relief  daimed.— Ben- 
nett V.  Gaddis,  79  Ind.  847. 

[ta]    (Sup.  1806) 

A  complaint  is  suffident  to  withstand  a 
demurrer  If  the  facts  stated  therein  show  that 
plaintiff  is  entitled  to  any  of  the  relief  demand- 
ed.—United  States  Saving  Fund  &  Investment 
Co.  V.  Harris,  142  Ind.  226,  40  N.  B.  1072,  41 
N.  E.  451. 

[1}  (Snp.  1898) 
In  an  action  to  avoid  a  settlement  under  a 
contract  because  of  alleged  fraud,  where  facts 
are  stated  entitling  plaintiff  to  such  relief,  and 
there  is  a  general  prayer  for  judgment  and  oth- 
er proper  relief,  the  complaint  is  sufficient, 
though  it  contains  no  specific  prayer  asking  that 
the  settlement  be  set  aside.— Mcintosh  v.  Zaring, 
40  N.  E.  164,  150  Ind.  801. 

01   (App.  18») 
A  complaint  Is  not  bad  for  asking  more 
than  is  necessary  to  proper  relief,  where  plain- 
tiff Is  entitled  to  have  his  prayer  granted  for  a 
portion  of  the  relief  sought— Fimnan's  Fnnd 
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Ids.  Co.  of  San  Fraacisco,  Cel.,  t.  Duno,  53  N. 
E.  251,  22  Ind.  App.  332. 

[k]    (A»p.  1889) 

A  complaint  in  aa  action  to  zeoover  com- 
mlBrion  for  the  sale  of  land,  wbidi  sets  forth  a 
prayer  for  Judgment  before  the  allegatloD  of  the 
value  of  the  services,  is  not  necessarily  defective 
for  that  reason.— Cannon  v.  Castleman,  65  N. 
E.  111.  24  Ind.  App.  188. 

Fob  Cases  fbom  Other  States, 

See  39  Cent.  Dio.  Plead.  |8  143,  144; 

28  Cert.  Dig.  Insurance,  |  1590. 
See.  also,  81  Cyc.  pp.  110-112. 

1 74.  {JoBformltj  to  pxveeH,  and  Tmrl- 
anc«. 

Aider  by  verdict  or  judgment,  see  post,  8  433. 
Form  of  plea  la  attttement  for  variance,  see 

post,  f  106. 
Oyer  as  condition  precedent  to  objection  on 

ground  of  variance,  see  post,  |  806. 

[a]  (Snp.1839) 

Where  the  process  states  a  special  capacity 
in  which  the  plaintiff  sues,  the  declaration  must 
conform  to  It;  but  where  the  writ  is  general, 
the  declaration  may  describe  the  parties  in  a  par- 
ticular character.— Cole  v.  Peniwell,  5  Blackf. 
176. 

[b]  (9«».U4Q 

In  an  action  of  replevin,  the  first  connt 
charged  the  tortious  taking  and  unlawful  de- 
taining of  the  plaintiff's  horse.  The  writ  com- 
manded the  sheriff  to  summon  the  defendant  to 
answer  the  plaintiff  concerning  the  unlawful  de- 
tention Of  the  idaintiff's  horse,  etc.  H«Id,  on  de- 
murrer to  that  count,  that  the  variance  was 
fatal.— Barnes  t.  Tannehill,  7  Blackf.  604. 

[0]    (SDp.  1S46) 

According  to  the  act  of  1S43.  if  a  writ  be  in 
trespass,  and  the  declaration  describe  a  cause  of 
action  in  case,  or  if  a  writ  be  in  case,  and  the 
declaration  describe  a  cause  of  action  in  tres- 
pass, the  declaration  is  not  objectionable  on  ac- 
count of  the  variance.— Hines  v.  Kinnison,  8 
Blackt  119. 

[d]    (Sap.  ISF^S) 

Where  the  writ  Is  in  the  name  of  T.  and 
B.  "plaintiffs,"  and  the  complaint  Is  Bled  in  the 
name  of  T.  and  E.  "partners,"  the  variance  will 
not  support  a  motion  to  dismlsi  ttie  enit— Dun- 
kin  V.  Taylor,  10  Ind.  ^2. 

[•]      (SDp.  187S) 

A  variance  between  the  summons  and  the 
complaint  as  to  the  title  of  the  court  is  not  suf- 
ficient ground  to  move  to  set  aside  the  summons. 
—Hughes  V.  Osbom,  42  Ind.  450. 

[f]  (tap.  187S> 
The  complalDt  in  an  action  against  coonty 
eommlssioneu  designated  them  as  the  "Commis- 
sioners  of  X  County."  field,  that  a  summwis 
issued  against  them  by  name  as  the  "Commit 
sioners  of  the  County  of  J."  was  sufficient. — 


Board  of  Com'rs  of  Jennings  County  v.  Verbarg. 
63  Ind.  107. 

Fob  Cases  fbom  Otheb  States, 

See  39  Gent.  Dio.  Plead.  SI  146-148. 
See,  also,  31  Cyc.  pp.  113,  114. 


m.  PIJIA  OB  ANBWEB,  CBOSS-OOK- 
PI.AXNT.  Aim  AFFIDAVIT 
OF  DEFElfSE. 

Affidavit  as  answer  in  abatement  or  bar,  see 

Affidavits,  S  1. 

Aider  by  verdict  or  Judgment,  see  post,  I  434. 

Allegations  as  to  ground  for  rescission  of  in- 
surance policy,  see  Inbubance.  |  249; 

Amendment,  see  post,  SS  255-2G6. 

Answer  as  mode  of  objection  to  defect  of  par- 
ties in  general,  see  Parties,  8  75. 

Answer  as  mode  of  objection  to  misjoinder  of 
parties  defendant,  see  Pabties,  f  02. 

Answer  as  mode  of  objection  to  misjoinder  of 
parties  plaintiff,  see  Pasties,  8  88. 

Answer  as  mode  of  objection  to  misnomer  or 
misdescription  of  parties,  see  Pabties,  8  04. 

Answer  as  mode  of  objection  to  nonjoinder  of 
party  defendant,  see  Pasties,  8  84. 

Answer  as  mode  of  objection  to  nonjoinder  of 
party  plaintiff,  see  Pabties,  8  80. 

Answer  as  mode  of  objection  to  want  of  capaci- 
ty or  interest  to  sue,  see  Pabties,  8  76. 

Answer  to  supplemental  pleading,  see  post,  8 
283. 

Anticipating  defenses  in  declaration  or  com- 
plaint, see  ante,  8  67. 

Defects  reached  by  general  demurrer,  see  post. 
8  205. 

Demurrer  incorporated  in  answer,  see  post,  8 

202. 

Direction  in  summons  Cor  defendant  to  appear 

and  amnrer,  see  Pbocesb,  8  33. 
Effect  of  demnrier  as  opening  record,  see  post, 

8  217. 

Filing  answer  as  waiver  of  demurrer,  see  post, 
8  212. 

Form  and  Contents  of  pleading  as  affecting  right 
to  open  and  close  at  trial,  see  Tbiai„  8  26. 

Grounds  for  demurrer,  see  post,  8  19^ 

In  equity,  see  Equitt,  88  160-202. 

In  Justices'  courts,  see  JuancES  or  the  Puob, 
H  02.  93. 

New  trial  to  test  luffidency  of  answer,  see  New 
TBlAI,.  I  18. 

Objections  to  complaint  by  answer  or  demurrer, 
see  post,  8  193. 

On  appe^  from  precept  for  enforcement  of  mu- 
nicipal assessment,  see  Municifai.  Cobfoba- 
noNS,  8  532. 

Operation  and  efftet  as  appearancet  see  Ap- 

PKABAIIOB,  88  7-10. 

Pleading  contract  or  transaction  within  statute 
of  frauds,  see  Fbauds,  Statute  of,  |  147. 

Pleading  est<^el  In  p^  as  defense,  see  E8- 
TOPPBL,  8  112. 

Pleading  payment,  see  Patuekt,  88  56,  69.  00. 

Pleading  release  aa  defense,  see  Bkueasb,  f| 
45,  46. 
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Plrading  res  Judicata  as  defense,  see  Jma- 

KENT,  H  949. 
I^eading   statute   of  ilrauda   as   defense,  see 

FuuDS,  Statdtb  ot,  §{  151-155. 
pleading  statute  of  limitations  as  defense,  see 

LuoTATioN  OF  AonoNS,  {{  181-185. 
Plea  of  dischat^  In  bankraptcy,  see  Bajtk- 

BCFTCT,  I  435. 
Plea  of  tender,  see  Tendes,  |  22. 
Plea  or  axiswer  to  amended  pleading  see  post, 

i  253. 

Plea  or  answer  with  demarrer,  see  poet,  S  188. 
Proposed  answer  on  motion  to  open  or  set  aside 

judgment  by  default,  see  Judgment,  |  161. 
Baising  question  of  jurisdiction  by  plea,  see 

Abateicent  and  Revival,  |  3. 
Befosal  of  change  of  Teone  pending  dischaige 

of  rule  to  answer,  see  Venue,  f  37. 
Review  of  decisions,  see  Appeal  and  Brbob, 

S  m. 

Special  demurrer  to,  see  post,  |  208. 
Waiver  of  objections,  see  post,  {  409. 
Withdrawal,  see  post,  |  339. 

IB  MtloBa  br  or  MrmlBsi  »mrtlenl«p  elaas- 
es  of  peraoBB, 

See- 
Assignees  or  trustees  In  bankruptcy.  Bank- 

BUPTCT,  I  302. 
Bankrupts.    Bankbuftot,  K  880,  391. 
Consolidated  corporadons.    Oobforationb,  | 

591. 

COBPOBATIONS,  Sf  513-515. 

Corporations  and  members  thereof.  Cobpoba- 

T10NS.  S  189. 
Crediton  against  bankrupts.    Bankbuptct,  f 

376. 

EXECUTOBS  AND  AOMiniSTBATOBS,  §S  443,  444, 
446.  544. 

Firms  or  partners.    Pabtnebship,  K  213,  214. 
Foreign  corporations.    Cobpobatiohs,  i  6^ 
Guarantors.    Quasantt,  §  86. 
Guardians;.   Guabdian  and  Wabd,  |  130. 
Husband  and  Wife,  H  2<j0. 
InFANTB,  H  92-95. 
Insane  Persons,  {  97. 

Members  of  ditching  assodation.    Dbaiks,  S 
21. 

Owner  of  property  taken  for  pnbUc  ose.  Eia- 

NEHT  Douain,  I  293. 
Partncts  after  dissolution  ai  partnership.  Pabt- 

NBBSBIP,  S  296. 
Recelvera  of  mutaal  inauraoca  companies.  In- 

8CKANCE,  S  71. 

Sureties.   Pbincifal  and  Subbtt,  'I  isa 
Snniving  partners  or  representatives  of  de- 
ceSKd  partners.   Pabxhsbship,  {  258. 

IB  vartlfeBlBP  MtlOBB  or  proeeedlnvs. 

See- 
Accounting  by  pledgee.   Plbdqbs,  |  51. 
Annexation  of  tenitoiy  to  township.  Towns, 
19: 

Arbitration  bonds  and  agreementSL  Abbitba- 

TION  and  Awabd,  S  25. 
Assault  and  BATrF.RT,  §  24. 
Assigned  claims.    Assignments,  8  131. 


Assumpsit,  Action  or,  |  20. 
Attachment,  §  211. 

Award.   Abbitbation  and  Awabd,  |  85. 
Bail  bonds.   Bail,  |  89. 
Bastardy  proceedings.    Bastabds,  |  49. 
Bills  and  Notes,  gS  472-485. 
Bonds.  Bonds,  i  125. 

Of  executors  and  administrators.  Exeou- 

TOBs  and  Aduinistbatobs,  §  537  (8). 
Of  guardians.    Ouabdian  and  Wabd,  S 
182. 

Of  highway  contractors.    Hiohwats,  { 
113. 

Of  indemnity.    INDEHHITT,  |  15. 

Of  justices  of  the  peace.  JUSTICES  or  the 

Peace.  {  29. 
Of  public  officers— 
Officebs,  I  141. 

Shbbiffs  AnD  Constables,  |  168. 

Taxation,  $  570. 
United  States  Mabshals,  |  36. 
Or  recognizances  in  bastardy  proceedings. 

Bastards,  §  47. 
Or  undertakings  in  replevin.  Replevin, 
fi  133. 

Breach  of  contract    Contbacts,  H  338-344. 
Of  indemnity.   InDEltnirr,  |  15. 
Of  sale— 

Sales,  H  378.  412. 
Vendob  and  Puschasbb,  8  349. 
To  furnish  means  of  transportation  for  live 
stock.   Carriebs,  8  227. 
Breach  of  covenant.   Covenants,  8  115. 

Of  marriage  promise.    Breach  op  Mab- 

BiAGE  Promise,  S  18. 
Of  warranty.    Sales,  9  435. 
CAllCELLATIOn  OF  InSTBUUBNTB,  {  39. 

Claims  against  decedents'  estates.  Executors 

and  Aduinistbatobs,  8  261. 
Collection  of  drainage  assessments.  Dbains. 

8  90. 

Compensation   of  arbltraton.  Abbitbation 
AKD  Awabd.  8  41. 
Of  broker.   Bbokbbb,  8  82. 
Of  Insurance  agent    Insubancb,  8  84. 
Of  olBcen  and  agents  of  corporations.  CoB- 

POBATIONS,  I  806. 

Of  physician  or  surgeon.   Physicians  and 
SUBOEONS,  I  24. 

Of  school-teacher.    Schools  and  School 

DiBTBICTS,  I  146. 
COMFBOMISE  and  SeTTLEUENT,  8  22. 
Condemnation  proceedings.   Euineht  Douain. 
8  192. 

Confirmation  or  trial  ot  tax  title.  Taxation. 
8  809. 

Contempt  proceedings.   Contempt,  8  68. 
Contest  or  setting   aside   will  or  probate. 

Wills,  8  283. 
Contract  of  snretyshlp.   PRINCIPAL  and  Sube- 

TT,  8  156. 

Ctmversion  of  or  injury  to  mortgaged  property. 

Chattel  HOBTOAaES,  8  177. 
Criminal  conversation.    Husband  and  Wife. 

8  347. 

Damages  for  violation  of  civil  rights  laws. 
Civil  Rights,  8  13- 
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Death,  |  54. 

I>EDT,  AcnoK  OF,  8  12. 

I>ebt  secured  by  pledge.    Pledges,  %  .55. 

Delay  in  transmission  or  delivery  of  telegraph 
or  telephone  message.  Teleobapub  AND 
Telephones,  §  78. 

Determination,  establishment,  and  protection 
of  water  rights.  Waters  and  Wateb 
CouBSES,  61  49,  107.  152. 

Dissolution  and  acrouuting  of  partnership. 
Pahtnehship,  I  327. 

Distribution  of  estates  of  decedents.  Execu- 
tors AND  AOUINISTRATORa,  f  314. 

Diversion  of  waters.     Waiebb  akd  Watbb 

COUBSES,  S  87. 
DivoBCB,  is  96-99: 
DowEB,  {  78. 

Drainage  proceedings.    Drains,  S  31. 
Ejectment,  ||  6S-73. 
Election  coDtestB.    Elections.  |  2S0. 
Enforcement  of  liability  of  officers  and  agents 
of  corporation  for  corporate  debts  and 
acts.    Corporations,  S  860. 
Of  liaUlity  of  atookholders  for  corporate 

debts  and  acts.    CoRPOBAnoNS.  {  2<i8. 
Of  mechanic's  lien.    Mechanics'  Liens. 

I  272. 
Of  right  of  exemption — 
Exemptions,  8  147. 
Homestead,  8  213. 
Of  tax  1q  aid  of  railroad.  Counties.  S  1^4. 
Of  vendor's  lien.    Vendor  and  Pubchas- 
ER,  i  280. 

Elstablisbment    and    eoforcement    of  tmst. 
Trusts,  |  371. 
And  protection  of  easement  Easemet^ts. 
8  61. 

Of  claim  to  property  garnished.  GABNisn- 

ment,  8  216. 
Of  claim  to  property  taken  oo  execution. 

Execution,  8  192. 
Of  highway.    IIighwats,  8  32. 
Of  title  before  partition.    Pabtition,  8  17. 
False  Impbisonment,  §  20, 
Foreclosure  of  mechanic's  lien.  Mecdanics* 
Liens,  8  317. 
Of  mortgage — 

Chattel  Mobtoaoes.  8  277. 
Mobtgaqeb,  88  454,  455. 
Fraud,  |  4a 

Gambling  contracts.    Gamino,  8  48. 
Garnishment,  |8  138-148. 
Gravel  road  certificates.   Hiouwatb,  8  141. 
GuARAirrr,  |  86. 

Infringement  of  trade-ma  A  or  trade-name. 
Trade-Marks  and  Tradb-Naubs,  8  92. 

Injunction,  8  119. 

Injuries  by  or  to  artificial  ponds,  reservoirs, 
channels,  and  dams.    WATERS  AND  Wa- 
teb CouBSEs,  8  179. 
By  servants.     MasTO  AMD  Skbvart,  S 

329. 

From  defects  in  demised  premises.  Land- 
lord AND  Tenant,  8  169. 

From  defects  or  obstructions  in  bridges. 
Bbidoes,  8  46. 


Injuries,  etc.— (Cont'd). 

From  defects  or  obstructions  In  highways. 
Highways,  8  208. 

From  defects  or  obstructions  in  streets.  Mu- 
nicipal Corporations.  8  816. 

From  drainage  or  discharge  of  surface  wa- 
ters. Waters  and  Water  Codrbes,  f 
126. 

From  fires  caused  by  operation  of  nUlroads. 

Railroads.  8  478. 
From     flowage.     Waters    AND  WATER 

CoUBSES,  8  170. 
From   negligence.     Neoligehce,  8S 

117. 

From  negligence  or  malpractice  of  physi- 
cian or  Burxeon.  Physicians  and  Sur- 
geons, 8  IS. 

From  negligence  or  misconduct  of  sheriff  or 
constable.  Sheriffs  and  Constables, 
8  137. 

To  animals  on  or  near  railroad  tracks. 
Railroads,  |  439. 
^  To  passengers.   Carriers,  88  314,  343. 
To  persons  on  or  near  street  railroad  tracks. 

Street  Railroads.  8  HO. 
To  sen-ants.  Master  and  Servant.  8  262; 
Insurance  policy.    Insurance.  H  G40,  815. 
Premium.  Insurance.  8  188. 
Premium  notes.   Insurance,  8  187. 
Interpleader,  8  28. 
Judgment.   Judgment.  88  914.  939. 
Libel  and  Slander,  88  90-95. 
Loss  of  or  injury  to  goods  Id  course  of  traiUH 
portation.    Carriers,  8  131. 
To  goods  stored.   Warehousemen,  f  34. 
To  live  stock  in  course  <^  transportation. 
Carriers,  8  227. 
Malicious  Prosecution,  8  53. 
Mandamus,  S  164. 

Negligence  or  defaalt  of  bank  as  to  collections. 
Banks  and  Banking,  8  176. 
Or  misconduct  of  attorney.  Attornet  and 

Client,  8  129. 
Or  misconduct  of  justice  of  the  peace. 
Justices  of  the  Peace,  8  28. 
Obstruction  or  repulsion  of  Bow  of  surface 
waters.    WAitXBS  AND  Wateb  Courses,  I 
12a 

Partition,  |  66. 

Penalty  for  negligence  or  default  In  transmia- 
alon  or  delivery  of  telegraph  or  telephone 
message.  Tblegraphb  and  Telbphores» 
8  7& 

For  violation  of  liquor  laws.  Intoxicat- 
ing Liquors,  8  187. 
For  violation  of ,  regulations,  relating  to 
telegraph  or  telephone  companies.  Tele- 
graphs AND  Telephones,  8  78. 
Permitting  escape  of  prisoners  arrested  In  civil 

proceedings.    Prisons,  {  16. 
Pollution  of  surface  waten.    Waters  akd 
Water  Courses,  8  126. 
Of  waters.   Waters  and  Water  CouRBBSr 
8  77. 

Price  of  goods  sold.   Sales,  8  354. 

Of  land  sold.  Vendor  and  Pubchasbb, 
8  314. 
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Probate  prooeedingB.    Wills,  S  277. 
QtTim.NG  TrrLK,  H  37-39. 
Qro  Wabbanto,  I  50. 
ItEco<]:«izAKcrs,  1 12. 

Becovery  of  excess  of  charges  paid  to  carrier. 
Caiirikbs,  f  202. 
Of  interest    Intgbest,  |$  64-66. 
Of  moners  collected  by  attorney.  Attob- 

5EY  AND  Client,  {  12S. 
Of  possession  of  leased  property.  Land- 

LOBD  AND  Tenant,  {  285. 
Of  public  officer.   Opficers,  t  83. 
Refobuation  of  Insibuments,  §  38. 
Befnsal  of  carrier  to  leceiTS  or  transport  goods. 

Cakucbs,  {  45. 
Relating  to  usury.    Usdbt,  111. 
BmoTal  of  administrator.     Exbcotobb  and 
ADlCinieTRATOBS,  i  35. 
Of  body  from  cemetery.    Cehetebies,  |  21. 
Or  transfer  of  mortgaged  property.  Chat- 
tel Mobtoageb,  S  229. 
Bent    Landlobd  and  Tenant,  {  230. 
Replevin,  |i  63,  64. 

Bestraining  enforcement  Of  taxes.  Taxation, 
f  611. 

Betam  to  writ  of  habeas  conms.  Habeas 

Coaixs.  Sf  73-7a 
Beriew  of  Judgment.  Jcdouent,  |  335. 
BeriTal  of  judgment   Judoubkt,  |  871. 

BXTABDS,  I  15. 

Royalties  on  patented  ioventions.  Patents, 
I  219. 

Sale  of  decedent's  property.    Executobb  and 
ADlflNISTSATOBS,  $  338. 

Of  land  to  enforce  assessment  for  public 
improvements.  MUNICIPAL  CoBFOBA- 
TIONS,  S  567. 

Scibe  Facias,  S  la 

Separate  maintenance.   Husbakd  and  Wife, 
I  296. 

Services  or  wages  of  child.    Pabert  and 
Child,  |  6. 
Supplies  and  other  expenditures  for  paup- 
ers.  Paupebs,  I  52. 
Settii^    aside    award.     Abbitbation  and 
AWABD,  I  78. 
Drainage  assessments.   Dbains,  |  82 
Execution  sale.    Execution.  |  256. 
Transfier  In  fraud  of  creditors  or  subse- 
quent putcbasets.    Fbaudulent  Con- 
vetances,  I  266. 
Specific  Performance,  S  116. 
Subscriptions  to  corporate  stock.  Cobpoba- 

nosB,  i  90. 
Supplementar;  proceedings.    Execution,  SS 

377,  387. 
Tons,  I  26. 
TKespass.  I  41. 

Tboveb  and  Conversion,  i  83. 
Use  and  Occupation,  §  8. 
Work  and  Labor,  S  23. 

Wrongful  discharge  of  servant.    Master  and 
Servant.  |  39. 
Etoforpement  of  taxes.   Taxation,  S  613. 


(A>  DBFEXSES  IM  OBNBBAL. 

S  76.  Hatnra  aad  seapa  of  dafsnaa. 

Answers  and  counterclaims  by  diSMent  defend- 
ants, see  post,  f  84. 

[a]  (Sap.  1842> 

A  pleu  commencing  in  bar  and  conclading 
in  abatement  is  to  be  considered  a  plea  in  l>ar; 
and,  if  it  contain  no  sufficient  matter  in  bar,  it 
may  be  demurred  to  as  a  plea  in  barw— Lowe  v. 
Blair,  6  Blackf.  282. 

[b]  <Sbp.18M) 

In  an  action  on  a  note,  a  plea  stating  that 
it  was  given  to  a  certain  person  in  considera- 
tion of  a  bond  to  convey  certaki  land  as  a  com- 
missioner appointed  by  the  probate  court  on  a 
stipulation  tliat  the  note  was  to  be  returned  in 
case  the  sale  was  set  aside,  and  that  audi  per- 
son had  not  made  or -tendered  the  conveyance, 
and  could  not  do  ao,  wherefore  the  condderation 
had  failed,  is  a  good  plea  in  bar.— Henton  v. 
Heeler,  7  Blackf.  ISa 

[c]  (Sap.  18S7) 

In  an  action  to  foreclose  a  mortgage,  a  plea 
setting  up  an  agreement  to  extend  the  time  for 
the  payment  of  the  first  note,  tending  to  show 
that  the  action  was  prematurely  brought,  is 
available,  if  for  any  purpose,  as  a  plea  In  abate- 
ment of  the  action.— Moore  t.  Sargent,  112  Ind. 
484,  14  N.  E.  466. 

[d]  (Sap.  190G) 

The  purpose  of  an  answer  is  to  defeat  the 
action  and  bar  recovery,  while  a  counterclaim 
neither  admits  nor  denies  the  allegations  of  the 
complaint,  but  states  a  cause  of  action  in  fa- 
vor of  defendant  against  the  plaintiff. — Stwer 
V.  Swift.  164  Ind.  652.  74  N.  E.  248. 

Fob  GAsra  from  Otheb  States, 
See  30  Cent.  Dig.  Plead.  }  156. 
See.  also,  31  Cyc.  pp.  126,  127. 

S  78.  Kaoesslir  for  daf ense. 

[a]  (Sap.  1866) 

A  defendant  who  seeks  to  defeat  a  prima 
fade  case  made  by  the  plaintiff  by  proof  of  an 
affirmative  feet  must  plead  It— Miilhollln  v. 
Jones,  7  Ind.  715. 

[b]  <Snp.  1857) 

All  defenses,  except  the  mere  denial  of 
facta  which  the  plaintiff,  to  sustain  his  action, 
is  bound  to  prove,  must  be  specially  pleaded. 
— Hubter  V.  Pollen.  9  Ind.  273,  68  Am.  Dec. 
620. 

[e]  (Sap.  ISH) 

Whether  fraud  was  committed  against  a 
defendant  or  not  could  not  excuse  him  from 
pleading  any  defense  which  he  might  have  to 
the  complaint.— Gilmore  v.  McCIure,  S3  N.  E. 
351,  133  Ind.  571. 

[d]  (App.1897) 

The  failure  of  defendants  to  demur  or  an- 
swer the  complaint  was  a  confession  that  the 
complaint  was  true  as  to  the  facts  stated.— 
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Albany-  FuTnitare  Co.  Sferehants'  Nat.  Bank, 
47  N.  E.  227. 17  Ind.  App.  581,  00  Am.  St.  Rep, 
178. 

Fob  Cases  fbom  Other  States, 

See  39  Cent.  Dig.  Plead.  |S  1B8>  USQ- 
See,  also,  81  Cyc  p.  128. 

179.  Xattar    soaatltntlmc    dafaaae  la 
ceneral. 

[a]  (Snp.  im) 

Under  Code  1852,  S|  56,  799.  the  defend- 
ant, in  an  action  prerioasly  commenced,  has 
the  right  to  file  an  answer  availing  binuelf  of 
equitable  defenses.— Orertiiaer  v.  MeColUster,  10 
iDd.  41.  • 

[b]  (Sap.  18S1) 

Defendants  need  not  In  their  answer  antid- 
pate  affirmative  matter  which  fs  proper  by  w«y 
of  rep^.— Cooper  t.  Metsger,  74  Ind.  644. 

[c]  (Sap.  1SS9) 

Rev.  St.  1881,  1  1072,  does  not  recognize 
any  such  pleading  as  a  disclaimer,  except  in  ac- 
tions tor  partition  and  to  qniet  title.— Walker 
V.  Steele,  22  N.  E.  142,  23  N.  E.  271,  121  Ind. 
436. 

Fob  Cases  from  Other  States, 

See  39  Cent.  Dig.  Plead.  H  160. 161. 
See,  also,  31  Cyc  p.  129. 

S  80.  PartUl  defenaas. 

Demnrrer  to  pleading  good  In  part,  see  post, 
i  204. 

Ground  for  demurrer,  see  post,  |  194. 

In  action  for  wrongful  discharge  of  servant, 

see  Masteb  and  Srbvant,  S  30. 
In  reply  to  new  matter  in  answer,  see  post.  H 

174.  176. 

Partial  defense  by  way  of  set^ofC,  see  post,  f 
144. 

Plea  or  answer  to  part  of  cause  of  action  or 
pleading  of  plaintiff,  see  post.  I  88. 

Rejoinder  answering  part  of  replication.  Bee 
post,  f  183. 

Surrejoinder  answering  part  of  rejoinder,  see 
post,  S  184. 

[a]  An  answer  directed  to  the  whole  complaint, 
but  which  answers  only  a  part  of  the  cause  of 
action,  is  bad.— (Sup.  1820)  Posey  y.  Bullitt.  1 
Blacltf.  ei2;  (1822)  Stipp  v.  McCarty,  Id.  518; 
(1837)  Griffith  V.  Fischli,  4  Blackf.  427 ;  (1838) 
Foley  V.  Owgill,  5  Blackf.  18,  32  Am.  Dec.  49; 
(18:i9)  Plant  v.  Wormager,  5  Blackf.  236 ;  (1840) 
Kuat  V.  Smith,  Id.  352;  (1S40)  White  v.  Con- 
over,  Id.  462;  (1841)  Howk  v.  Pollard,  6  Blackf. 
108;  (1843)  Hickley  v.  Grosjean,  Id.  351; 
(1844)  Muilikin  v.  State,  7  Blackf.  77;  (l»i5) 
Mahan  v.  Sherman,  Id.  378;  (1845)  Cotting- 
ham  V.  State  ei  rel.  Hare.  Id.  405 ;  (1845)  Ja- 
cobs T.  Finkel,  Id.  432;  (1845)  Conard  v.  Dowl- 
ing,  Id.  481;  (1848)  Comwell  v.  Ilun^rate,  1 
Ind.  156;  (1853)  Puett  v.  State  Bank,  4  Ind. 
45;  (1S58)  Rose  v.  North  River  Bank,  11  Ind. 
268;  (1858)  Pursell  v.  Pappenheimer,  Id.  327; 
(1859)  Roedel  v.  Eatb,  Id.  509;  (1859)  Conwell 


T.  FkuieU,-  Id.  S27;  (180(9  Bmwn  Perry.  14 
Ind.  82:  (1861)  lUUer  t.  Blgney,  16  Ind.  327 ; 
(1862)  Eogler  t.  Davla.  18  Ind.  206;  (1802) 
Dayhoff  t.  SavUle,  Id.  884;  OSBS)  Free  t. 
Hawortb.  19  Ind.  40i;  (18B8>  MksDougle  ▼. 
Gates,  21  Ind.  65;  0868)  Lonia'  Adm*r  v.  Ais 
ford.  Id.  285;  <1864)  McOUndc's  Adm'r  y. 
Cory,  22  Ind.  ITO;  OSM)  Richardson  T.  Hick- 
man, Id.  244;.  (1864)  Feaster  t.  Woodfill,  23 
Ind.  406 :  (1867)  Stone  t.  Lewman,  28  Ind.  07 ; 

(1867)  Tiaster  t.  Snelson's  Adm'r,  29  Ind.  06; 

(1868)  Conger  t.  Parker,  Id.  380;  (1868)  Web- 
ster T.  Metropolitan  Washing  Mach.  Co.,  Id. 
453;  (1868)  Rogers  Place.  Id.  677;  (iSm 
New  Bel  River  Draining  Asa'n  t.  DotUn,  30 
Ind.  173 ;  flSH)  Trlsler  t.  Trteler.  38  Ind.  282 ; 
(1872)  Sanders  v.  Sanders,  30  Ind.  207;  (1873) 
Gulick  T.  Connely.  42  Ind.  134;  (1873)  Beeson 
V.  Howaid,  44  Ind.  418 ;  (1873)  Jackaon  t.  Fos- 
bender.  46  Ind.  SOS ;  (1874)  Lancaster  t.  Goald. 
40  Ind.  307;  0874)  Adklns  t.  AdUns.  48  Ind. 
12;  aS74)  Keller  t.  Soatman.  49  Ind.  104; 
(1875)  Putnam  t.  Tennyson.  50  Ind.  0875) 
Jones  V.  Frost  61  Ind.  69;  (1876)  McMahan  v. 
.<4innnittg.  Id.' 187;  (1876)  Reid  t.  Huston,  55 
Ind.  173;  (1878)  Price  v.  Sanders,  60  Ind.  310; 

(1878)  Welshbillfg  v.  DIenhart.  66  Ind.  M; 

(1879)  Root  V.  Hibben.  66  Ind.  247;  0871^ 
Smith  T.  Little.  67  Ind.  649;  (1880)  UUa  v. 
Gregory.  70  Ind.  140;  O880)  Ward  t.  Polk. 
Id.  309;   (1880)  Frazee  v.  Fraaee.  Id.  411; 

(1880)  Stahl  T.  Hammontree,  72  Ind.  103;  0881) 
Pannan  t.  Chamberlain.  74  Ind.  82;  0881) 
Ponder  V.  Tate.  76  Ind.  1;  (1881)  Sfoffitt  v. 
Roche.  Id.  75;  0881)  Robbins  v.  Magee,  Id. 
381;  (18^)  Marshall  v.  Stewart  80  Ind.  189: 

(1881)  Donch  V.  Bliss,  Id.  316;  (1882)  Johnson 
School  Tp.  V.  atizens'  Bank  of  Greenfield,  81 
Ind.  515:  (1883)  Franklin  Life  Ins.  Co.  t.  De- 
hority,  89  lad.  347;  (1883)  Axt  t.  Jackson 
School  Tp.,  90  Ind.  101 ;  (1884)  Hunt  v.  State 
ex  rel.  Edger,  93  Ind.  311;  (1884)  Fisse  v. 
Katzentine,  Id.  4m  -  (18S4)  State  pz  rel.  Dun- 
ham T.  Roche,  94  Ind.  372;  (1S»f)  Hake  v. 
Braroes,  95  Ind.  161 ;  (18A4)  First  Xat.  Bank 
V.  Nugen,  1)9  Ind.  160;  (1885)  McCaslin  v. 
State  ex  rel.  Auditor  of  State,  Id.  428;  (1891) 
Roberta  v.  Abbott  26  N.  E.  565,  127  Ind.  83; 
(App.  1891)  Dunn  v.  Barton,  28  N.  E.  717, 
2  Ind.  App.  444 ;  (Sup.  1802)  Shortie  v.  Terre 
Haute  &  I.  R.  Co.,  131  Ind.  338,  30  N.  E.  1084 ; 
(1002)  D.  M.  Osborne  &  Co.  v.  Hanlin,  63  N.  K. 
572,  158  Ind.  325 ;  (App.  1910)  Raley  v.  Evans- 
ville  Gas  &  Electric  Light  Co..  91  N.  B.  571. 

[b]    (Sap.  1S37> 

A  plea  which  proposes  in  the  beginning  to 
answer  but  one  of  several  counts,  and  In  the 
body  and  close  attempts  to  include  the  whole 
declaration,  is  bad.— Davis  t.  Bnsb,  4  Blackt 
330. 

[c]  A  plea  which  sets  up  an  entire  failure  of 
consideration,  but  shows  only  a  partial  failure, 
is  bad.— (Sup.  1841)  Street  v.  MuUin,  6  Blackf. 
5C>3:  (1857)  Manly  v.  Hubbard,  9  Ind.  230; 
(1861)  Tyler  v.  Borland.  17  Ind.  298. 
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td]    <8«p.  lSt6) 

A  p)«a,  in  answer  to  a  complaint  In  two 
coiiQtR,  professing  to  answer  the  whole  com- 
^Kiat,  bat  in  fact  answering  only  me  eonn^  U 
btd.— Uaban  t.  Shezman,  8  Blackf.  68. 

M    (Sap.  1858) 

n»ere  may  be  many  actions  for  cootinoing 
biMdies  of  a  contiauiDg  covenant,  nerefore 
ts  answer  alleging  a  former  action  on  the  same 
covenant  does  not  go  to  the  whole  ckUM  of  ac- 
tion.—Leach  r.  Leach,  10  Ind.  271. 

in  (s«p. 

A  plea,  to  be  good,  must  answer  all  that 
it  assumes  in  the  introductory  part  to  answer. 
-Smith  T.  Baxter.  13  Ind.  161. 

M    (Bap.  188t) 

In  an  action  on  a  note,  a  demurrer  it  right- 
ly sustained  to  a  plea  in  defense  which  states 
that  nsurioos  interest  was  Included  in  the  note, 
when  this  plea  purports  to  go  in  bar  of  the 
whole  action;  and  it  is  competent  only  as  a 
bar  in  part. — Moorman  t.  Barton,  16  Ind.  206. 

An  answer  setting  up  a  defense  of  nsnry  in 
bar  of  the  whole  caose  of  action  is  bad  on  de- 
mnner.— Wel>b  t.  Deltch,  17  Ind.  621 ;  Ifclntire 
T.  Whitney,  Id.  328. 

PI    (Bap.  I8C2) 
A  par^raph  assnming  to  answer  more 
ttsB  tile  matter  ideaded  will  bar  la  bad  on  de- 
auiTier.— Johnson  t.  Seymonr,  19  Ind.  24. 

Dl    (Sap.  1863) 
An  answer  alleging  a  partial  failure  of 
consideration  in  bar  to  the  whole  complaint  Is 
bad.-Ca]dweU  t.  Bank  of  Salem,  20  lod.  2&4. 

[k]  (8ap.lS7D 
A  paimgraph  of  am  answer  which  assumes 
to  answer  the  whole  complaint  or  some  entire 
item  or  partienlar  portion  thereof,  while  the 
bets  pleaded  <mly  amount  to  an  answer  to  a 
psrt.  is  bad.— Yancy  t.  Teter,  39  Ind.  306. 

A  plea  in  confession  and  avoidance,  which 
is  pleadted  in  bar  of  the  entire  cause  of  action, 
bat  which  eonstitutoi  only  a  partial  defense,  Is 
bad.— AlTord  v.  Essner,  45  Ind.  156. 

[m]  A  plea  filed  as  an  answer  to  several  para- 
graiAs  of  a  complaint  is  not  sufficient  on  de- 
murrer unless  good  as  an  answer  to  each  of 
tbem.— (Sup.  1874)  Allen  v.  Randolph,  48  Ind. 
496:  (1882)  Swihart  v.  Shaffer,  87  Ind.  208; 
(1886)  Falmouth  &  L.  P.  Turnpike  Co.  v. 
Shawhan.  107  Ind.  47,  6  N.  K  40& 

CB]  (8ap.l8n) 

In  an  action  on  a  note  and  to  foreclose  a 
Bwrtgage,  an  answer  which  contains  no  defense 
to  the  note,  but  simply  goes  to  the  foreclosure 
of  the  mortgage,  is  not  sufficient  as  an  answer 
to  the  whole  complaint— Gordon  v.  Culbertsoa, 
61  Ind.  334. 


Co]    (Sap.  1978) 

In  an  action  cm  a  prondsaoiy  note  against 
the  mater  and  an  Indoner,  the  complaint  con- 
tained two  counts,  one  upon  the  note,  alleging 
its  Indorsement  to  the  plaintiff,  and  the  other 
Hpon  a  judgment  obtained  against  the  maker 
and  the  plaintiff  by  an  Indonee  of  the  latter, 
which  Judgment  had  been  aligned  by  such  in- 
dorsee to  the  plaintilC.  The  answer,  which  was 
to  the  whole  complaint,  set  up  such  former  re- 
covery upon  the  note,  and  a  demurrer  thereto 
was  sustained.  HHd  that,  although  audi  an- 
swer was  snffldent  as  to  the  first  count,  it  was 
insnffldent  as  to  the  second,  and  that  the  de- 
murrer was  properly  snatained.— Fickerell  v. 
Frankem,  64  Ind.  25. 

[pl    (Sap.  MTO) 

In  an  action  against  a  copartnership  on 
two  promissory  notes  and  an  account,  two  of 
the  defendants  answered  separately  that  they 
were  not  liable  on  the  "note."  Held,  that  the 
answer,  being  to  the  whole  complaint  and  an- 
swering only  a  part  thereof,  was  insuffident — 
Boot  V.  Hibbm,  66  Ind.  247. 

[q]    (Sap.  1881) 

In  an  action  to  recover  real  estate  dMcribed 
in  the  complaint  as  bounded  by  the  eastern 
boundary  of  a  town,  an  answer  that  defendant 
was  not  in  possession  of  any  part  of  the  land 
lying  east  of  said  line  and  disclaiming  title 
thereto,  but  averring  that  plaintiff  bad  do  title 
to  any  land  lying  west  of  such  line,  does  not  re- 
spond to  the  complaint>-HiU  t.  Forkner,  76 
Ind.  116. 

[r]  (Sap.  1883) 
Plaintiff  joined  with  her  husband  In  a  con- 
veyance of  his  land,  reserving  as  the  only  con- 
sideration a  charge  on  the  land  for  the  support 
of  the  grantors  during  their  lives,  and  provid- 
ing for  reversion  back  of  the  land  to  the  grantor 
on  breach  of  the  condition.  In  an  action  against 
a  grantee  in  the  deed,  the  plaintiff  averred  in 
her  complaint  of  which  she  made  the  deed  a 
part  that  at  the  time  the  conveyance  was  made 
her  husband  owned  the  land  described  in  the 
deed,  and  that  plaintiff  as  his  wife  joined  him 
in  the  conveyance;  that  the  only  consideration 
for  the  deed  was  the  incumbrance  placed  on  the 
land  for  the  support  and  maintenance  of  the 
grantors  as  therein  provided;  that  defendant 
accepted  the  deed,  and  entered  Into  [tossessiOQ 
of  the  real  estate,  and  bad  since  occupied  and 
enjoyed  the  rents  and  profits  thereof;  that  since 
the  execution  of  the  deed  the  marriage  relation 
between  plaintiff  and  her  husband  had  been 
dissolved ;  that  defendant's  proportion  of  the 
expense  of  plaintiff's  support  had  been  of  the 
value  of  $50  per  annum  since  the  making  of 
the  deed;  that  defendant  had  failed  and  re- 
fused to  furnish  such  support  to  plaintiff's  dam- 
age in  the  sum  of  $250  which  she  averred  was 
due  and  unpaid,  and  for  which  she  prayed  judg- 
ment and  other  proper  relief.  Held,  that  an  an- 
swer that  defendant  supported  plaintiff  accord- 
ing to  the  provisions  of  the  deed  unril  she  aban- 
doned her  husband  was  demurrable,  becaune. 
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while  parporting  to  answer  the  whole  complaint, 
it  waa  only  a  partial  answer.— Copeland  t. 
Copeland,  80  Ind.  29. 

[■}  (8np.l883) 

Where,  in  the  same  antioD,  plaintiff  seeks 
to  recover  from  one  of  deff>ndant8  the  amount 
of  a  judgment  against  him  to  which  plaintiff 
bad  been  subrogated,  and  also  to  set  aside  as 
fraudulent  a  deed  from  the  judgment  debtor  to 
another  defendant,  an  answer  by  the  debtor 
vbtch  merely  meets  the  averments  of  the  com- 
plaint concerning  the  fraudulent  conveyance  is 
bad  on  demarrer.— Robertson  t.  Huffman,  92 
Ind.  247. 

<siip.isss) 

The  rule  that  an  answer  professing  to  an- 
swer an  entire  complaint  must  do  so  means  that 
all  the  material  parte  of  the  complaint  shall  be 
answered,  and  does  not  mean  that  the  bad  or 
immaterial  parts  mnst  be  answered. — State  ex 
rel.  Jones  t.  Ooud,  94  Ind.  174. 

[U]     (Snp.  1S84) 

An  answer  averring  payment  in  part,  when 
pleaded  In  bar  of  the  entire  action,  is  demur- 
rable.—State  ex  rel.  Dunham  t.  Roche,  94  Ind. 
372. 

[T]    (S«p.  ie84) 

To  ;nrithBtand  a  demurrer,  an  answer  to  the 
whole  complaint,  containing  several  paragraphs, 
must  be  sufficient  as  to  each  of  them.— Petty  t. 
Trustees  of  Church  of  Christ,  etc.,  95  Ind.  278. 

Ctv]    (Sap.  1S86} 

An  answer  must  respond  to  the  entire  com- 
plaint, or  to  BO  much  thereof  as  It  purports  to 
answer,  or  it  will  be  bad  on  demurrer  for  want 
of  sufficient  factR. — Mcli«ad  v.  ^tna  Life  Ins. 
Co.,  107  Ind.  394,  8  N.  E.  230. 

M   (App.  1891) 

Where  one  paragraph  charges  a  willful  in- 
jury, and  another  charges  an  injury  caused  by 
negligence,  an  answer  which  assumes  to  answer 
the  entire  complaint,  bnt  which  Is  only  re- 
sponsive to  the  charge  of  negligence,  is  bad.— 
Louisville.  B.  &  St  L.  R.  Co.  v.  Hart,  2  Ind. 
App.  130,  28  N.  E.  218. 

IWW]  (Sup.  ISM) 

An  answer,  insufficient  as  to  a  part  of  a 
complaint,  is  demurrable,  though  good  as  to  the 
rest.- Taylor  t.  Calvert,  138  Ind.  67,  37  X.  E. 
531. 

M   (Sap.  ISM) 

Error  is  not  assignable  on  an  order  sus- 
taining a  demurrer  to  a  paragraph  of  the  answer 
which  fails  to  show  to  what  part  of  the  com- 
plaint it  Is  addressed.- Sparta  School  Tp.  in 
Dearborn  County  v.  Mendell.  138  Ind.  18S.  37 
N.  E.  604. 

Uz]  (APP.UH) 

In  an  action  to  recover  a  specific  sum  as 
the  pnrctiase  price  of  a  reaping  machine,  and 
another  specific  sum  as  the  purchase  price  of 
a  tarpaulin,  an  answer  which  seeks  to  defeat 


a  recovery  in  any  amount  by  reason  of  the  al- 
leged failure  of  the  warranty  of  the  machine  ia 
bad,  since  it  does  not  fully  answer  the  com- 
plaint.—Walter  A.  Wood  Mowing  &  Reaping 
Mai'b.  Co.  V.  Niehaus,  8  Ind.  App.  302,  35  N. 
E.  1112. 

l7i     (SVP-  ISK) 

Where  a  plea  Is  not,  strictly  speaking,  a 
defense  to  the  cause  of  action,  but  sete  up  a 
cross  demand,  it  is  not  bad  in  failing  to  respond 
to  so  much  of  the  claim  sued  on  as  may  exceed 
the  cross  demand,  though  it  be  directed  to  the 
entire  cause  of  action.— 8  totsenbuig  v.  Foxdice, 
142  Ind.  490,  41  N.  B.  813. 

irtl  (APP.189S) 

In  an  action  for  public  printing,  a  special 
answer  to  the  whole  complaint,  alleging  that 
plaintiffs  are  not  entitled  to  recover  at  the  rate 
fixed  by  law,  but  only  for  the  reasonable  value, 
not  to  exceed  a  certain  amount,  without  any  of- 
fer of  judgment  as  to  the  amount  admitted  to  be 
recoverable,  is  bad  on  demurrer.  —  Board  of 
Com'rs  of  Miami  County  t.  Woodring,  12  Ind. 
App.  ITS,  40  N.  E.  31. 

[I]     (App.  1907) 

Where  one  paragraph  of  an  answer  waa 
offered  as  a  defense  to  the  entire  complaint  but 
did  not  meet  all  the  material  averments  there- 
of.  It  was  demurrable.— Jonas  v.  Hirshber^  40 
Ind.  App.  88,  79  N.  E.  1058. 

For  Cases  frou  Otheb  Staivb, 
See  39  Cent.  Dig.  Plead.  1 162L 
See,  also,  31  Cyc.  pp.  140-142. 

S  81.  Matters  arisliic  after  oonuaeaee- 
ment  of  suit  amd  bafore  plea  ax 
answer. 

tsl    (Sap.  1842) 
No  matter  of  defense  arising  after  action 
brought  can  be  pleaded  in  bar.— White  v.  Gneit, 
0  Blackt.  228. 

[b]  (Sap.  1870) 

An  answer,  pleaded  In  form  In  bar  of  an 
action  generally,  setting  up  a  tender  alleged  to 
have  been  made  after  the  filing  of  the  piaintilTs 
complaint,  without  ezpreflsly  showing  that  the 
action  had  twen  commenced,  though  asking 
judgment  for  costs  only  from  the  time  of  mak- 
ing the  tender,  is  bad  on  demurier^Izeland  v. 
Montgomery,  34  Ind.  174. 

[c]  (Snp.  1RT3) 

A  defendant  cannot  set  up  a  defense  that 
did  not  exist  at  the  commencement  of  the  ac- 
tion.—Mussel  man  V.  Manly,  42  Ind.  4G2. 

[dl     (Sap.  1878) 

Payment  of  a  debt  sued  for,  made  after 
suit  begun,  may  be  pleaded  in  bar  of  the  fur- 
ther maintenance  of  the  action.— -Herod  v.  Sny- 
der, 61  iQd.  453. 

[el     (App.  1S!I2) 

An  agreement,  after  suit  Is  brought,  to  ex- 
tend the  time  of  payment  of  an  indebtedness, 
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nonot  be  pleaded  as  a  bar  to  the  action.— Fes' ' 
ter  T.  Daflj-,  3  Ind.  App.  530,  30  N.  B.  ^ 

FOK  Case:s  fbom  Otheb  States. 
Seb  39  Cent.  Dig.  Plead,  i  1G3. 
See,  abo.  31  Cyc.  pp.  VtO,  131. 

{  82.  Bicht  to  defend,  and  leaTe  of  aovt. 

%  demur,  aee  post,  |  107. 

[a]  (9«p.lMS> 

It  is  not  error  for  the  court  to  refose  leave 
to  file  an  anawer  settiny  np  a  sham  defense.— 
Cox  V.  Pmitt,  25  lod.  90. 

FoK  Cases  from  Other  States, 
See  30  Cbnt.  Dig.  Plead.  |  164. 
See,  also,  31  Cyc.  p.  130. 

183.  R«U  to  plead. 

Extension  of  time  for  compliance  with  rules, 
■ee  post,  I  85. 

[t]  (Sap.IS38> 
Neither  rules  to  plead  nor  rule  days  are 
SDthorized  by  the  statute.— Runnloo  v.  Crane,  4 
Blackf.  468. 

[b]  tSnw-  ism 

Where  defendant  does  not  appear  to  an 
action,  the  court  cannot,  on  the  first  day  of- 
tbe  return  term,  grant  a  rule  that  he  answer 
OD  the  next  call  of  the  cause.— Jelley  t.  Gaff, 
96  iDd.  331. 

After  an  appearaoce  to  the  action  by  de- 
fendant a  rule  to  answer  the  complaint  may  be 
{fanted  against  him  od  the  first  or  any  anbse- 
Quent  day  of  the  term.— Id. 

FM  CifiES  FBOM  OniEB  STATES, 

See  39  Cent.  Dig.  Plead,  fi  105,  ICS. 
See.  also,  31  Cyc.  pp.  187,  138. 

1 84.  Joint  or  sepurate  pleao  or  answers 

of  codefendaats. 

In  action  by  or  against  husband  or  wife,  or 

both,  see  Husband  and  Wife,  {  229. 
Junt  demurrers,  see  post,  {  198. 

[a]  {Sup.  U34) 
If  the  magistrate  who  issoes  a  warrant, 
tad  the  officer  who  executes  it,  t>e  sued  in  tres- 
pa«  by  the  party  arrested,  and  join  in  a_  plea 
of  justification,  the  plea  must  be  a  goo^  de- 
fense as  to  both,  or  it  is  not  good  as  to  either. 
-PoaBc  T.  Slocnm,  3  Blackf.  421. 

Ibl  (S«».18S3) 

In  actions  ex  contractu,  when  the  defense 
Is  in  its  nature  joint,  sereral  defendants  may 
join  in  the  eame  plea,  or  they  may  sever;  end 
one  may  plead  in  abatement,  another  in  bar,  and 
another  may  demur.— Troutner  v.  Parent,  4 
lad.  232. 

le|  (8ap.inO) 
In  a  proceeding  in  attachment  the  defend- 
aats  answered  jointly  to  the  affidavit,  and  one 
•f  the  defendants  answered  separately  to  the 

mme.    Held  that,  as  the  joint  denial  covered 


all  that  was  embraced  in  the  separate  answer, 
the  latter  was  properly  rejected.— -Wharton  v. 
Cbipman,  15  Ind.  434. 

16}    (Sup.  U63) 

A  defendant  answered  in  several  para- 
graphs, of  which  ode  was  the  general  denial, 
and  his  codefendants  answered  that  they  wen> 
sureties  only.  Afterwards  an  entry  stated  the 
defendants  appeared  and  "withdrew  their  an- 
swers, except  the  general  denial,  in  these 
words."  A  paragraph  followed  which  was  a 
general  denial  by  all  the  defendants.  Held, 
that  an  answer  by  all  the  defendants  was  of 
record.— Miller  v.  McDonald,  20  Ind.  36. 

[«]     (Sap.  1883) 

Wbera  two  defendants  Join  in  a  plea  snffi- 
dent  only  for  one,  it  is  bad  as  to  botii. — Ward 
V.  Bennett,  20  Ind.  440. 

[fl    (Sap.  1883) 
An  answer  which  is  bad  for  argumentative- 
ness as  to  one  of  several  defendants  answering 
jointly  is  bad  as  to  alL— Black  v.  Richards,  05 
Ind.  184. 

[g]  <Snp.lSS9) 

Plaintiff  alleged  that  bis  father  held  certain 
real  estate  in  trust  for  plaintiff;  that  be  died 
leaving  the  trust  unexecuted;  that  Wore  his 
death  be  executed  his  last  will,  whereby  be  de- 
vised said  real  estate  to  defendant  K.  Then 
followed  a  prayer  for  execution  of  a  deed,  >  for 
possession,  and  a  decree  quieting  title.  Another 
paragraph  of  the  complaint  cootaioed  an  ordi- 
nairy  complaint  in  ejectment,  while  another  was 
for  the  specific  performance  of  a  parol  contract 
of  purchase.  Held,  that  a  paragraph  of  the 
answer,  pleaded  as  the  separate  answer  of  K., 
which  alleged  adverse  possession  for  20  years, 
and  that  the  cause  of  action  did  not  accrue 
within  20  yeara  next  before  commencement  of 
the  action,  was  not  demurrable.— Martin  t. 
Martin,  118  Ind.  227,  20  N.  R  703. 

[h]  (Sap.  1SS8) 

In  an  action  by  a  town  to  recover  the  cost 
of  building  a  sidewalk,  an  order  sustaining  a 
demurrer  to  a  joint  answer  of  all  the  defend- 
ants containing  a  general  denial  is  reversible  er- 
ror.—Powers  T.  Town  of  New  Haven,  120  Ind. 
185,  21  N.  E.  1083. 

[1]    (App.  im) 

Under  Bev.  St  1804,  |  357,  providing  . 
that  several  defendants  may  answer  Jointly  or 
severally,  as  the  facts  set  forth  in  the  complaint 
may  require,  each  defendant  may  make  his  own 
defense,  and  sustain  it  by  whatever  proof  he 
can  produce.— C.  Aultman  ft  Co.  v.  Forgy,  10 
Ind.  App.  397,  36  N.  E.  939. 

D]    (App.  1896) 
An  answer  pleaded  jointly  Is  demurrable 
unlesa  good  as  to  alL— Supreme  Council  of  the 
Catholic  Benevolent  Legion  t.  Boyle,  16  Ind. 

App.  342.  44  N.  E.  56. 

For  ozplanation,  soo  pace  lU 


This  Msest  Is  oompUed  on  tke  Key-Nnabar  Srstem. 


Digitized  by 


8M 


PLEADING,  III  (AX 


(9  Ind.  Dl|.— Face  7Q 


§88 


[k]    (Sup.  19») 

Tbe  role  that  a  pleading  cannot  be  made 
to  perform  tbe  double  office  of  an  answer  and 
connterclaim  is  not  applied  to  pleadings  filed  by 
diffeient  parties  as  a  several  plea  for  each.— 
Clereland,  C.  C.  &  St.  L.  R.  Go.  T.  Body, 
89  N.  E.  951. 

For  Cases  from  Otiieh  States, 

See  30  Cent.  Dig.  Flead.  H  168-171. 
See.  also,  31  Cyc.  pp.  13»-140. 

i  85.  Time  to  plead  in  seneral* 

[a]  (Snp.  1838) 

A  party  cannot  be  required  to  perfwt  his 
pleading  in  vacation.— Runnion  t.  Crane,  4 
Bladtf.  466. 

[b]  (Sup.  1819) 

After  the  rule  day,  pleas  can  be  filed  only 
by  order  of  court  on  affidavit  of  merits.— Shoaff 
V.  Jones,  1  Ind.  564,  Smith,  397. 

Ic]  (Sup.  ISGl) 
Where  tbe  court  have  once  extended  the 
time  for  a  compliance  with  the  rule  to  answer, 
it  Is  within  its  discretion  whether  on  not  it  will 
allow  8  second  extension.— Van  Allen  t.  Spa- 
done,  16  Ind.  31& 

[d]     (Sup.  1872) 

There  is  no  law  to  prevent  a  defendant 
from  filing  an  answer,  or  amended  or  addition- 
al answer,  in  vacation,  when  the  other  party 
has  not  completed  the  issues  by  reply. — Welch 
V.  Bennett,  39  Ind.  13G. 

[a]     (Snp.  1883) 

It  is  not  error  to  refuse  to  exteud  the  time 
to  answer,  where  do  reason  for  tbe  extensioo 
was  given.— Main  t.  Gintbert,  92  Ind.  180. 

[Q    (App.  1897) 

There  was  no  abuse  of  discretion  in  allow- 
ing defendants  to  file  an  answer  over  two  years 
after  their  appearance,  the  cause  having  been 
continued  from  term  to  term  without  objection 
by  plaintiffs,  and  without  any  request  for  a 
rule  requiring  defendants  to  answer.— Thomp- 
son r.  Shewalter,  46  X.  E.  601,  17  Ind.  App. 
290. 

For  Cases  f&ou  Other  Rtates, 

See  39  Gent.  Dig.  Plead.  ||  172-178. 
See,  also.  31  Cyc  pp.  131-1S8. 

1 87.  Koda  of  yl— di»c  dsf  naw  Im  c«n- 
•raL 

[a]    (Snper.  1871) 

All  matters  of  defense,  except  tbe  mere  de- 
nial of  the  facts  alleged  by  the  plaintiff,  must 
be  pleaded  specially.— Sneaghan  v.  Briggs.  Wils. 

75. 

Foe  Cases  fbou  Other  States. 
Sbb  89  Cent.  Dig.  Plead.  S  180. 
See.  also.  31  Cyc.  pp.  142,  143. 


I  88.  PIm  or  amswor  to  part  of  oavse  of 
Mtlon  or  ploadlas  of  plmlatlC 

Demurrer  to  part  of  pleading,  see  post,  ||  203, 
204. 

Effect  of  demurrer  to,  as  opening  record,  see 
.  post.  I  217. 

In  action  to  enforce  assessment  for  public  im- 
provement, see  MuHiciPAL  Cobposatiohs. 
i  507. 

Judgment  on  pleadings,  see  post,  |  345. 

[a]  (Snp.  1820) 

If  to  a  declaration  containing  two  counts, 
one  on  a  bond,  aad  the  other  for  goods  sold  and 
delivered,  tbe  defendant  plead  non  est  factum 
to  the  first  count,  without  noticing  tbe  second, 
the  plea  cannot  be  objected  to  for  not  answer- 
ing tbe  whole  declaration.— Posey  v.  Bullitt,  1 
BlBckf.  99. 

If  a  plea  purport  to  be  an  answer  to  a  part 
of  the  declaration  only,  and  be  an  answer  bnt 
to  a  part,  tiie  plea  Is  good  quoad  hoc,  and,  in 
sncb  a  case,  the  plaintiff  should  take  Issue  on 
tbe  plea,  and  pray  Judgment  for  so  much  as  re- 
mains unanswered. — Id. 

[b]  <8np.  1824) 

Debt  on  a  bond  for  $400,  payable  on  the 
1st  of  November,  1810.  Plea,  as  to  $42.50. 
payment,  and,  as  to  interest  before  the  24tb  of 
March,  1823,  the  plaintiff's  covenant  that  the 
sum  due  on  tbe  bond,  which  had  been  given  for 
a  tract  of  land,  should  not  be  payable,  or  bear 
interest,  until  be  shoald  execute  the  title,  which 
be  had  not  done  until  that  time.  Held,  that 
the  plea  was  a  good  bar  to  that  part  of  the  ac- 
tion which  it  professed  to  answer. — ^FuokhoQser 
V.  Purdy,  1  Blackf.  294. 

[e]    (Snp.  1841) 

A  plea  professing  to  answer  a  part  of  the 
cause  of  action,  and  being  an  answer  to  such 
part,  though  not  drawn  with  technical  ac- 
curacy, ought  not  to  be  rejected  on  motion. — 
Culbertson  t.  Stanley.  6  Blackf.  67. 

[d]  (S«*.lS4» 
It  a  plea  profess  to  answer  only  a  part  of 
the  cause  of  action,  it  can  be  considered  as  an 
answer  only  to  tluit  part,  though  it  contains  a 
legal  defense  to  the  whole  declaTatIon.-^JroBS  v. 
Watson,  6  Blackf.  129. 

[«]    (Snp.  1846) 

A  plea  professing  to  answer  "part  of  the 
declaration,"  without  specifying  what  part,  is 
valid,  if  it  directly  deny  a  particular  and  ma- 
terial allegation  in  the  declaration;  bat  the 
sustaining  of  a  demurrer  to  such  plea  is  do 
cause  for  reversing  a  judgment  for  the  plaintiff, 
if  that  part  of  the  declaration  denied  by  the 
plea  was  not  taken  into  consideration  in  assess- 
ing the  damages.— Cottlngbam  r.  State  ex  reL 
Hare,  7  Blackf.  405. 

[t]    (Snp.  1S6B) 
Complaint  In  tibree  paragraphs  for  trespass 

to  land.  Each  paragraph  alleged  the  trespass 
to  have  been  committed  on  tbe  same  day,  "and 
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at  diren  other  times  since  that  time  aod  before 
the  commeocemeDt  of  tfaiB  action,"  and  the  act 
of  trespass  waa  described  Id  all  of  the  para- 
{raphs  in  the  same  terma.  Held,  that  eacb 
paragraph  of  the  complaint  covered  all  of  the 
allied  trea parses,  and,  in  justifying  by  answer 
the  trespaBsee  ctiarged  In  one  paragraph,  the 
defendant  in  &ct  jastified  all,  though  his  an- 
swer in  terms  professed  to  be  directed  to  one 
paragraph  only  of  tlie  con^tlaint.— Holcraft  t. 
King,  25  Ind.  352. 

[Cl  (flap.  1873) 
A  pleading  wbidi.  profeasing  to  answer  an 
entire  paratcraph,  only  aoavera  aa  to  a  part 
thereof,  la  bad.— Booslos  t.  Garrett,  39  Ind. 
33& 

lb}  (Snp.  ISS1> 
Where  an  answer,  which  is  pleaded  only  to 
the  good  paragraphs  of  a  complaint,  is  suflS- 
cieat  as  to  them,  it  is  not  bad  on  demurrer 
because  it  fails  to  answer  the  entire  complaint. 
— Woriey  t.  Moore,  77  Ind.  567. 

ni  (8WP.1SS3) 

Wliere  a  paragraph  of  an  answer  Is  limlt- 
vd  to  a  part  only  of  tlw  complaint,  and  to 
that  portion  constitntes  a  good  defense.  It  is 
soadenL— Matlock  T.  Hawkins.  02  Ind.  225. 

tn  <S"P- 1883) 
An  answer  to  a  ftuit  on  a  bond,  alleging 
several  breaches,  purporting  to  answer  the  en- 
tire complaint,  if  insufficient  as  to  one,  is  bad 
as  a  whole— State  ex  rel.  Dunham  t.  Roche,  94 
lod.  372. 

W  (S«p.  USS) 
A  paragraph  of  ui  answer  which  la  ex- 
pnwlr  limited  to  a  part  of  the  complaint  can- 
not be  declared  bad  on  demurrer  merely  becanae 
it  tails  to  answer  the  wliole  complaint.— Coop- 
er T.  Jackson,  99  Ind.  666. 

PI  {S«|».  18K) 
Where  pleadings  called  "partial  answers" 
vere  not  answers  at  all,  but  were  estientlally 
different  paragraphs  of  a  cross-complaint  or 
rotinterclaim,  setting  up  matters  not  in  bar  of 
Ibe  action,  but  ashing  for  affirmative  relief,  and 
focb  relief  was  granted  by  way  of  a  money 
judgment  against  plaintiff  though  all  the  relief 
asked  in  the  complaint  was  awarded,  such  alleg- 
ed defenses  were  not  objectionable  for  failure 
to  point  out  the  particular  pqrt  of  the  cause  of 
action  sought  to  be  barred  thereby.— Board  of 
bcbool  Com' re  of  City  of  Indianapolis  t.  Center 
1^  42  N.  E.  808,  148  Ind.  391. 

[m]    iS«p.  1904) 

The  fact  that  a  paragraph  of  the  answer 
porports  to  De  only  a  partial  answer  does  not 
trader  It  insufficient  as  to  such  part  if  it  al- 
leges facts  sufficient  to  constitute  a  defense.— 
Board  of  Com'rs  of  Clinton  County  v.  Davis,  69 
N.  E.  680,  162  Ind.  60,  64  Ii.  R.  A.  780. 

Foi  Cask  nou  Othes  States, 

See  39  Cent.  Dig.  Plead.  ||  1S1-18S. 
See.  also,  31  Cyc.  pp.  142,  143. 


I  89.  Fleadiac  different  pleas  or  def ens- 
es  tosetber. 

As  affecting  right  to  open  and  dose  at  trial, 

see  Tbial,  S  2S. 
Duplicity,  see  post  §  90. 
Election  between  defenses,  see  post,  {  368. 
Ground  for  demurrer,  see  post.  S  104. 
In  replication  or  reply,  see  post,  {  173. 
Joint  or  several  motions  to  make  pleading  more 

definite  and  certain,  see  post,  |  867. 

Fob  Gases  fboh  Othkb  States. 

See  39  Cent.  DiO.  Plead.  »  184-194;  82 
Cent.  Dig.  IJbel.  S§  228-230. 
■  See,  also,  81  Cyc.  pp.  143-157. 

1 00.  —  In  canaral. 
Ea]  (Sup.  1854) 
In  an  action  of  libel,  where  the  answer 
contains  in  one  paragraph  a  general  denial 
and  an  averment  that  the  publication  Is  true, 
the  latter  may  be  struck  out  as  snrplnaage. 
If  another  paragraph  contains  a  sufficient  plea 
of  justification.— Johnson  T.  Stebbini,  6  Ind. 
364. 

[b]    (Sap.  18&S) 

Special  denials,  substantially  embraced  in 
the  general  denial  pleaded,  are  demurrable.— 
Ensey  v.  Cleveland  ft  St  L.  R.  Co.,  10  Ind.  17a 

[e]  (8bp.U6» 

One  good  defense  la  aa  good  as  many.— 
Wilson  V.  Madison,  etc.,  R.  Co.,  18  Ind.  226. 

[d]     (Sap.  1864) 

Want  of  consideration  and  failure  of  con- 
sideration are  not  identical  in  their  nature,  and 
may  be  separately  pleaded  in  answer  to  the 
same  action.— McClintic's  Adm'r  t.  Cory,  22 
Ind.  170. 

[a]    (Sap.  mo) 

The  plea  of  jwtification  may  be  Joined 
with  a  plea  of  the  gmeral  issne  or  general  de- 
nial, as  to  the  same  chai^.— Weston  t.  Lnmley, 
33  Ind.  486. 

[f]  (Sup.  1872) 

To  a  complaint  in  two  paragraphs,  one  for 
the  possession  of  real  estate,  and  the  other  to 
quiet  the  title  of  the  plaintiff,  an  answer  of 
former  adjudication  and  judgment  of  title  in  the 
defendant  is  good  as  to  each  paragraph.— Omp- 
beU  T.  Cross,  89  Ind.  155. 

M   (S«p-  ias2) 

Wliere  an  answer  contains  paragraphs  in 
confesrion  and  in  denial,  the  facts  put  in  denial 
are  not  admitted  by  the  paragraphs  in  con- 
fession.—Smelser  V.  Wayne  &  U.  S.  L.  Turn- 
pike Co.,  82  Ind.  417. 

[h]    (Snp.  1883) 

An  answer  may  deny  some  of  the  allega- 
tions of  the  complaint  and  confess  and  avoid 
others.- State  ex  rel.  White  v.  St  Paul  &  M. 
Tnrnpike  Co.,  9Z  Ind.  42. 

[1]   (Sap.  1892) 
Where  defendant  pleads  the  general  de- 
idal  to  a  complaint  which  avers  defendant's 
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nepligence,  and  negative§  the  existence  of  con- 
tributoiy  negligence  by  plaindfF,  a  demurrer  is 
properly  austoined  to  special  paragraphs  of  the 
answer  which  do  not  confess  and  avoid,  but  as- 
sert argumentatirely.  that  plaintiff  never  had 
any  cause  of  action  because  defendant  was  not 
negligent,  since  evidence  in  support  of  such  spe- 
cial paragraphs  is  admissible  under  the  general 
denial. — Hoosier  Stone  Co.  v.  McCain,  133  Ind. 
231.  31  N.  E.  950. 

UI  (Sap.  1894) 
Where  the  facts  alleged  In  one  count  of 
an  answer  are  but  special  negationa  of  the 
facts  alleged  in  the  complaint,  and  admissible 
under  the  general  denial,  which  is  also  plead- 
ed, a  demurrer  thereto  will  be  sustained. — 
Tewlisbury  v.  Uoward,  138  Ind.  103,  37  M,  E. 
855. 

[k]    {App.  1S96) 

Where  a  party  files  a  general  denial,  to- 
gether with  other  paragraphs  containing  allega- 
tions which  are  merely  negations  of  facts  al- 
leged in  the  complaint,  and  which  are  therefore 
nothiug  more  than  sjiecial  or  argumentative  de- 
nials, there  is  no  available  error  in  sustainiug 
demurrers  to  sncli  special  denials,— Gitford  ▼. 
HesB,  15  Ind.  App.  450.  43  N.  E.  000. 

[1]     (App.  1900) 

Where  payment  and  the  general  denial 
were  pleaded,  a  demurrer  to  a  further  defense 
as  a  plea  in  bar  that  for  a  valuable  consider- 
ation plaintiff  had  released  to  defendants  the 
cause  of  action  sued  on,  was  properly  sustain- 
ed.—Whiteley  Malleable  Castings  Co.  v.  Bev- 
ington,  58  N.  E.  208,  25  Ind.  App.  3dl. 

[m]    (Sup.  19») 

In  an  action  on  a  special  contract  defend- 
ant may  answer  by  general  denial,  and  prove  a 
different  contract  from  that  sued  on,  and  defeat 
a  recovery,  or  he  may  answer  1^  general  denial, 
and  also  by  a  special  paragraph  setting  up  the 
contract,  whidi  he  admits  having  made  in  re- 
spect to  the  same  subject-matter,  but  In  such 
different  terms  as  he  understands  the  facts  to 
warrant.— radge  r.  MarQuell,  72  M.  E.  5G5.  73 
N.  E.  805,  164  Ind.  447. 

[n]  (APP.1B0H 

Under  Bums*  Ann.  St.  1901.  I  350,  au- 
thorizing a  defendant  to  set  forth  in  his  an- 
swer as  many  grounds  of  defense,  counterclaim, 
and  set-off,  whether  legal  or  equitable,  as  he 
shall  have,  in  an  action  to  cancel  a  note  and 
mortgage  on  the  ground  of  an  alleged  breach  ot 
warranty  In  the  deed  of  the  land  from  defend- 
ant to  complainant  it  was  proper  for  defendant 
to  seek  In  one  paragraph  of  his  answer  a  ref- 
ormation of  the  deed  and  mortgage,  and  in  an- 
other their  cancellation.— Johnson  v.  Sherwood, 
73  N.  B.  180,  84  Ind.  App.  490. 


Fob  Cases  fbom  Otiieb  States, 
See  39  Cent.  Dig.   Plead.  H 

187,  190,  194. 
See,  also,  31  Cyc.  pp.  143,  144. 


184,  185, 


S  91.  —  Dilatory  pleaa  or  nmtter  la 
abatement  as&d  othar  pleas  or  da- 

fOBSOS. 

See  Abateuent  and  Bbtival.  U  S2,  S5. 

Fob  Cases  fbou  Other  States. 

See  39  Cent.  Dig.  Plead.  |  18G;  1  Cent. 

Dig.  Abate.  &  B,  |  50& 
See,  also,  31  Cyc  pp.  155-157. 

5  92.  — ~  Joladar  of  sat-off  or  eoutar- 

claim  with  other  defease. 

[tk]  A  pleading  cannot  be  both  an  answer  and 
a  coon terclaim.—( Sup.  1873)  Campbell  v.  Routt. 
42  Ind.  410;  (1876)'  Indiana  State  Board  of 
Agriculture  v.  Gray,  54  Ind.  91;  (1878)  Ilad- 
ley  V.  Prather,  04  Ind.  137 :  (1878)  Wilson  v. 
Carpenter.  02  Ind.  405 ;  (ISSO)  Blakely  v.  Bor- 
Hff.  71  Ind.  93 ;  (ISHl)  Rocker  v.  Steclman,  73 
Ind.  390:  (App.  1890)  Huber  Mfg.  Co.  v. 
Busey,  16  Ind.  App.  410,  43  N.  E.  907 ;  (Sup. 
1S9S)  No.  2  Indiana  Mut.  Building  &  Loan 
Ass  n  v.  Crawley.  51  N.  E.  400,  151  Ind.  413; 
(1!)05)  Stoner  v.  Swift.  164  Ind.  652,  74  N.  E. 
248;  (App.  1905)  Johnson  v.  f^herwood,  34 
Ind.  App.  400,  73  N.  E.  180;  (1907)  Excelsior 
Clay  Works  v.  De  Camp,  40  Ind.  App.  26, 
80  N.  E.  981;   (Sup.  1909)  Cleveland,  C.  a 

6  St  L.  By.  Co.  T.  Rudy,  89  N.  E.  951. 

[b]  A  pleading  cannot  be  both  an  answer  and 
a  cross  complaint.— (Sup.  1879)  McCardle  t. 
BarricUow,  68  Ind.  356;  (1880)  Washburn  t. 
Roberts.  72  Ind.  213;  (1882)  Cox  T.  DiU.  85 
Ind.  334;  (1886)  Conger  t.  Miller,  104  Ind. 
592.  4  N.  E.  300;  (1886)  Rausch  t.  Trustees 
of  United  Brethren  in  Christ's  Church,  107  Ind. 
1.  8  N.  E.  25;  (189^  Crow  t.  Carver,  32  N. 
E.  .'*60,  183  Ind.  260;  (App.  1888)  Stout 
Harlem,  20  Ind.  App.  200.  SO  N.  E.  492.  48 
N.  B.  235. 

Fob  Oases  itboh  Other  States. 

See  30  Cent.  Dig.   Plead.  |  18S;  S2 

Cent.  Dig.  Libel,  f  223. 
See,  also.  31  Cyc.  p.  153. 

1 93,         KaoomaistOBt  dof  asses. 

Ground  for  demurrer,  see  post,  |  194. 
Separate  statement  of  defenses,  see  post.  |  94. 

[a]  (Sap.  18U) 

To  a  debt  on  a  writing  obligatory  the 
pleas  were  nil  debet  and  payment,  and  judg- 
ment was  rendered  by  default.  Held,  that  the 
judgment  was  erroneous.— Collins  y.  Harboid,  7 
Blackf.  157. 

[b]  (Sap.  iffiT) 

It  Is  not  a  ground  of  demurrer  to  an 
answer  that  It  contains  denials  of  the  plaintiff's 
allegations  and  affirmative  matter  In  avoidance. 
— Coawell  V.  Smith,  8  Ind.  630. 

[c]  (Snp.  1S6S> 

A  contract  cannot  be  confessed  and  avoid- 
ed, and  also  denied  as  set  forth,  in  the  same 
paragraph  ot  the  answer.— Cronlc  v.  Cole,  10 

Ind.  485. 
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Where,  in  an  action  on  a  contract,  the 
answer  sets  op  in  avoidance  false  and  frauda- 
lent  reprefentations  of  the  plaintiff,  and  also 
coQtains  matter  amounting  to  a  denial  that 
the  defendant  made  the  contract,  the  denial, 
leing  incoosistent  with  the  main  deislgn  of  the 
anKwer  to  set  up  fraud  in  avoidance  of  the 
rontrart.  majr  be  regarded  as  surplusage.— Id. 

[4]  (Sap.  I960) 

After  a  general  denial  has  been  entered, 
a  subsequent  special  answer  denying  plaintiff's 
competency  to  sue  Is  inconsistent  with  the  gen- 
eral denial,  which  admits  capacity  to  sue.— 
JoBM  T.  Cincinnati  Type  Foundry  Co.,  14  Ind. 
89. 

M     (Sap.  1866) 

The  answer  to  an  action  upon  a  promis- 
sory note  contained  a  denial,  nnder  oath,  of 
the  execution  of  the  note,  and  in  a  second  par- 
ixraph.  which  was  not  sworn  to,  alleged  that 
the  note  was  materially  altered  after  its  deliv- 
ery. A  demurrer  was  sustained  to  the  second 
parafcraph.  Hrld,  that  there  was  no  error. 
The  first  paragraph  admitted  whatever  defense 
would  have  been  admissible  in  evidence  under 
tlte  second. — Conner  t.  Sharpe,  27  Ind.  41. 

in  (App.  1893) 
In  an  action  against  a  tornado  losnr- 
aiK»  company,  the  complaint  alleged  that  the 
imjierty  insured  was  destroyed  by  a  cyclone  or 
hmricane,  and  the  answer  denied  that  the  losa 
,  was  occasioned  by  a  tornado,  crclone,  or  htirri- 
caae.  and  alleged  that  It  was  caused  by  a  very 
high  wind  fordng  a-steamboat  against  it.  Held, 
that  the  special  all^tiona  of  the  anawer  were 
incondstent  with  the  general  denial,  and  con- 
trolled it.  and  that  the  anawer  was  therefore  in- 
rafficient.— Qoeen  Ins.  Co.  t.  Hudnnt  Co.,  8 
Ind.  App.  22,  35  N.  E.  397. 

W  (App.  1896) 
Where  there  are  two  pari^raphs  of  an- 
awer, one  in  confession  and  the  other  in  de- 
nial. plaintiS  cannot  treat  the  answer  in  con- 
fession as  dispensing  with  proof  of  the  facts 
put  in  issue  hj  the  paragraph  in  denial.— Peo- 
ple's Mat.  Ben.  Sec.  t.  Templeton,  44  N.  E. 
809,  16  Ind.  App.  126. 

[h]  (App.  1896) 
An  answer  in  bar  mnst  deny,  or  confess 
Bod  avoid;  it  cannot  do  both.  It  must  proceed 
npon  a  definite  theory,  either  of  denial  of  the 
ctDse  of  action  or  of  confessing  it  and  show- 
ing aew  matter  in  avoidance.— School  City  of 
LaEajrette  v.  Bloom,  46  N.  E.  1016,  17  Ind. 
App.  461. 

p]  (Sup.  190S) 
Id  an  action  on  a  note  for  $765.  payable 
to  M„  an  answer  under  oath,  admitting  the 
timing  and  delivery  of  a  note  for  $700,  pay- 
able to  F.,  but  alleging  that  after  its  execu- 
tim  it  was  altered  without  defendant's  knowl- 
edge or  consent  by  raising  the  &ce  to  $765, 


and  substituting  M.  as  payee,  was  not  incon- 
sistent with  a  general  plea  of  non  est  factum. 
-Fudge  V.  MarqueU,  72  N.  E.  503,  73  N.  E, 
896.  161  Ind.  447. 

U]  <App.lW7) 

Confession,  avoidance,  and  denial  cannot 
be  pleaded  In  the  same  paragraph.— Merchants* 
Nat.  Bank  v.  McClellan,  40  Ind.  App.  1.  80 

X.  E.  854. 

Foe  Cases  fbom  Otueb  States, 

See  39  Cent.  Dig.  Plead.  S  189;  32  Cent. 

Dig.  Ubel,  §§  229,  230. 
See,  also,  31  Cyc.  pp.  147-153;   note,  48 

L.  R.  A.  177. 

1 94.  —  Separate    atatemomt    of  do- 
feasM. 

la]    (Sap.  1857) 

Wherever  a  party,  assuming  that  he  haa 
different  grounds  of  defense,  whether  they  re- 
ally amounted  to  such  or  not,  sets  them  np  in 
separate  paragraphs,  he  must  number  them,  or 
the  answer  will  be  bad  on  demurrer. — Wilson 
T.  E\ansville  &  C.  R.  Co.,  »  Ind,  510. 

[b]  (Sap.  18U) 

Want  of  consideration  and  failure  of  con- 
sideration may  be  separately  pleaded  in  an  an- 
swer in  an  action  on  a  contract  as  they  are 
not  identical  in  their  nature.— McClintic's 
Adm'r  T.  Cory,  22  Ind.  170. 

[c]  (Sap.  1880) 

The  entire  complaint,  or  so  much  thereof 
as  is  pretended  to  be  answered,  must  be  an- 
swered by  each  paragraph  of  the  answer,  to 
render  it  good.— Lash  v.  Rendell,  72  Ind.  475. 

td]    (Sap.  1884) 
The  sufficiency  of  a  paragraph  of  an  an- 
swer depends  upon  the  facts  stated  therein,  and 
not  upon  matters  appearing  elsewhere  In  the 
record.— McComas  v.  Haas,  93  Ind.  276. 

(el    (App.  18») 

Where  an  answer  consists  of  several  par- 
agraphs, each  paragraph,  in  order  to  be  sus- 
tained on  demurrer,  must  state  a  sufflcient  de- 
fense to  the  entire  complaint.— Dekalb  Nat. 
Bank  v.  Nicely.  65  N.  E.  240,  24  Ind.  App. 
147. 

[II   (Sop.  imy 

Under  Burns'  Ann.  St.  1901.  §  S-TO.  au- 
thorizing a  defendant  to  file  as  many  defenses 
as  he  may  have  either  legal  or  equitable,  de- 
fendant is  entitled  to  answer  in  denial  and  in 
confession  and  avoidance  at  the  same  time,  and 
one  of  such  defenses  may  not  be  used  to  de- 
stroy the  other,  so  long  as  they  are  set  forth 
in  separate  paragraphs.— Fudge  v.  Marquell, 
72  N.  E.  665,  73  N,  E.  805,  104  Ind.  447. 

Foe  Cases  fbom  OrnEB  States. 

See  39  Cent.  Dig.  Plead.  §5  191,  192. 
See,  also,  31  Cyc.  pp.  144-14G. 
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1 95*         B«far«mM  fMm  one  plM  or 

Reference  from  one  coont  or  paragraph  of  dec- 
liiratlon  or  complaint  to  another,  see  ante, 
t  54. 

U1    (Sap.  1866) 

To  a  complaint  consisting  of  aeTeral  para- 
graphs, separate  answers  were  filed;  the  fifth 
answer  being  directed  to  the  second  paragraph 
of  the  complaint.  The  sixth  answer,  which 
was  directed  to  the  third  paragraph  of  the 
compla^t,  was  as  follows:  "And  for  a  further 
answer  to  the  third  paragraph  of  the  com- 
plaint,  the  defendant  sajrs  that  the  matters  in 
the  above  fifth  plea  contained  are  tme,  in  man- 
ner and  form  as  therein  alleged."  etc.  Feld, 
that  sDch  a  mode  of  pleading  is  not  sanctioned 
by  the  Code.— Woodward  T.  Wilcox,  27  lod. 
207. 

[b]    <8ap.  1880) 

Paragraphs  of  answer  which  omit  neces- 
sary allegations  cannot  be  cured  by  reference 
to  other  paragraphs  of  the  answer  containing 
snch  allegations.— Field  v.  Burton,  71  Ind.  380. 

For  Cases  wmu  Othcb  States, 
See  39  C^NT.  Dig.  Plead.  1 193. 
See,  also.  31  Cyc.  pp.  149.  146. 

f  96.  8tatem«mt  of  d«f ens*. 

Allegations  of  a  complaint  denied  hy  an 
answer  cannot  he  considered  in  determining 
the  snffidency  of  the  answer.— Ha^s  Garr, 
as  Ind.  275. 

Fob  Cases  raou  Otiike  States. 

See  39  Cent.  Dio.  Plead.  |  1^. 
See,  also,  31  Gtc.  pp.  129.  130. 

1 97*  Fonaal  ooMmraoement  mmd  eom- 
elvsloH  «f  pleas. 

In  action  on  judgment,  see  Judghent.  1  014. 

[s]    (Snp.  ISIS) 

In  an  action  of  cOTcnant,  a  plea  of  cove- 
nants performed  should  not  conclude  to  the 
country.— Dougherty  t.  Wilson,  1  Blackf.  478. 

[b]   (Sop.  1844) 
A  plea  putting  In  Issue  matters  of  fact 
and  of  record  should  conclude  to  the  coantry. 
and  the  issue  should  be  tried  by  a  jury.— 
Grimes  t.  Alsop.  7  Blackf.  269. 

to]    (AV9. 1892) 

The  fact  that  a  note  sued  on  is  not  due 
Is  a  matter  in  abatement;  and,  if  this  can  be 
made  apparent  only  by  facts  involving  a  refor- 
mation of  the  note  sued  on,  the  answer  must 
contain  a  prayer  for  reformation.— Norris  t. 
Scott,  6  Ind.  App.  18,  32  N.  E.  103,  805. 

(dl   (App.  ISM) 

Where  •  plea  In  abatement  In  an  action 
on  a  note  is  conpled  with  matters  which  show 
that  it  can  only  be  sustained  by  proving  facts, 
neoessitnting  a  reformation  of  the  instmment. 


such  plea  Is  insnffielent,  unless  it  contains  a 
prayer  for  rtformation.- Scott  t.  Norris,  6 
Ind.  App.  102,  32  N.  B.  382,  83  N.  B.  227. 

Foe  Cases  froic  Otheb  States. 

See  39  Cent.  Dio.  Plead.  H  167,  196-199. 
See,  also,  81  Qyc  pp.  199-162. 

i  98.  BaspoKslTanass  of  ^aa  or  aaswoK 

Answer  In  suit  to  foreclose  mechanic's  lien, 

see  MECHAincs*  Liens,  i  272. 
Contest  of  wills,  see  Wills,  1  283. 
Failnre  to  respond  to  complaint  as  ground  for 

demurrer,  see  post,  S  194. 
Partial  defenses,  see  ante,  S  80. 
Striking  out  irresponsive  answer,  see  post;  | 

359. 

M    (Sap.  IBM) 

To  a  declaration  that  plaintiff  purchased 
of  defendant  certain  land  and  gave  bis  notes 
therefor  and  defendant  executed  a  bond  for 
conveyance;  that  plaintiff  took  possession  and 
made  improvements,  and  afterwards  the  par- 
ties agreed  to  a  rescission,  plaintiff  sgreeln^  to 
surrender  possession  and  cancel  the  bond,  and 
defendant  agreeing  to  give  np  the  notes  and 
pay  for  the  improvements;  and  that  defendant 
obtained  possession  of  the  land  and  bond,  bat 
failed  to  pay  for  the  improvements.— a  plea  de- 
nying the  execution  of  the  liond  Is  demurrable. 
-Rutherford  v.  Tevis,  9  Ind.  930: 

[b]  (Sap.  1867) 

In  a  suit  against  W.  to  recover  subscrip- 
tion to  stock,  the  complaint  averred  that  C. 
subscribed  for  W.  and  W.  ratified  it.  W.  an- 
swered that  he  never  subscribed.  Held,  that 
the  answer  did  not  meet  the  averments,  and 
was  no  defense.— Wilson  t.  Bvansville  &  0. 
R.  Co.,  9  Ind.  610, 

[c]  (Sap.  1860) 

An  answer  that  the  note  on  which  a  judg- 
ment was  founded  was  without  consideration 
Is  not  responsive  to  a  complaint  seeking  to 
set  aside  an  entry  of  satisfaction  of  the  judg- 
ment.—Bowers  V.  Bound,  14  Ind.  218. 

[d]  (Sap.  1868) 

A  parsgraph  of  an  answer  commenced  In 
the  following  words:  "That  at  the  time  of 
said  supposed  wrongful  taking  of  the  proper- 
ty in  the  first  count  of  plaintiflrs  complaint 
mentioned,  the  defmdant,"  etc.  HtM  tiiat, 
though  not  as  explicit  as  it  riionld  be  it  was 
intended  to  apply  to  the  first  paragraph  of 
the  complaint— Wise  v.  Eastham,  30  Ind.  133. 

[e]  (Sap.  1871) 

Where  a  complaint  averred  that  certain 
real  estate  had  been  sold  and  conveyed  In  fee 
simple  to  the  plaintiff,  and  the  deed  recorded, 
and  also  certain  mill  privileges  of  a  race  and 
milldam  given,  and  that  the  entire  pmperty 
bad,  subsequent  to  the  recording  of  the  deed, 
been  conveyed  by  the  original  grantor  to  the 
defendant,  an  answer  alleging  an  abandonment 
of  the  race  and  dam  by  the  plaintiff  was  not 
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pofficient  on  demncier.— Trislar  t.  Trisler,  88 
iDd.  282. 

[f]  (Sap.  18S1) 
Ad  answer  1b  not  bad  becanoe  it  falls  to 
answer  ao  aastunpUon  expressed  in  a  concln- 
taoo  of  taw  stated  by  the  pleader,  and  which 
is  uosapported  by  specific  facts  affirmatively 
allejEed  in  the  complaint— Brocaw  v.  Board  of 
Com'n  of  Onmon  County,  78  Ind.  M3. 

[c1  (B«».ias) 

An  answer  which,  while  attempting  argn- 
nentatfTely  to  answer  the  allegations  of  the 
mplaint,  fails  to  show  any  connection  between 
the  SDbject-matter  of  its  Darrative  and  the 
auctions  of  the  complaint,  is  demurrable.— 
Wefitem  Union  Tel.  Co.  t.  Ferris,  103  Ind.  91, 
2  N.  E.  240. 

[hi    (Sap.  1896) 

In  an  action  In  H.  connty,  a  plea  in  abate- 
ment that  defendants  are  residents  of  C.  coun- 
ty, and  are  not  residents  of  H.  county,  is  insuffi- 
rient.  in  that  it  does  not  show  that  defendants 
were  not  residents  of  H.  county  at  the  time  tbe 
action  was  begun.— Moore  t.  Morris,  142  Ind. 
S5I.  41  N.  E.  796. 

PI  (Sap.  1804) 
Where  in  n  will  contest  the  complaint 
Boely  tendered  fb9  issue  as  to  the  validity  of 
tbe  win,  plnlntilb  dlalming  no  rights  tberenn- 
der,  an  answer,  alleging  the  forfeiture  of  plain- 
tiffs* ri^ts  under  the  will  by  virtue  of  provi- 
rions  therein.  In  case  of  a  contest,  was  not  re- 
qtonilve  to  the  complaint  and  was  demurrable 
for  want  of  focts.— Branstiator  v.  Grow,  69  N. 
E.  66S.  162  Ind.  862. 

Fob  Cases  fbom  Other  States. 

See  30  Cent.  Dig.  Plead.  Si  200,  201. 
Se^  also,  31  Cyc  pp.  157-159. 

199.  Dnplloltr  la  plen  or  Mswer. 

As  defect  reached  by  general  demurrer,  see 
post  I  205. 

As  objection  reached  by  general  demurrer,  see 
post,  I  207. 

Grooad  for  demurrer,  see  post  M  102,  194. 

Ground  for  motion  to  strike  matters  from  plead- 
iag.  see  post,  %  862. 

la  dedaration  or  complaint,  see  ante,  |  64. 

In  rejfduder,  see  post  S  183. 

Uotion  to  require  seiarate  statement  and  num- 
bering of  causes  of  action,  see  post,  {  308. 

Btqaisitcs  of  double  plea,  see  post,  1  173. 

M   (Sap.  US) 

In  an  action  on  an  obligation  providing 
for  payment  of  usurious  interest,  a  plea  set- 
ting forth  nsuiy,  and  also  a  payment  of  part 
of  the  principal,  was  not  bad  for  duplicity,— 
Fngate  t.  Ferguson,  1  Blackf.  366^ 

[b]  <8ap.l8») 

Plaintiff  sued  tbe  administrator  of  A.  on  a 
joint  and  several  bond  executed  by  A.  and  B., 
eooditioned  for  the  performance  of  covenants. 
HrM,  that  a  plea  that  A.  was  surety  only,  that 


plaintiff  had  agreed  with  B.,  without  defend- 
ant's knowledge,  to  take  judgment  by  confes- 
sion against  him  for  $275,  in  a  suit  on  the  bond 
then  pending,  which  was  less  than  plaintiff  pre- 
tended he  could  recover,  and  to  take  judgment 
against  the  present  defendant  for  costs  of  an 
action  then  pending  against  him  on  the  bond, 
and  the  judgment  was  rendered  according  to  the 
agreement,  was  not  bad  for  duplicity,  but  was 
a  sufficient  plea  In  bar.— Porter  v.  Brackeoridge, 
2  Blackf.  385. 

A  plea,  to  be  objectionable  fbr  duplicity, 
must  contain  more  than  one  ralid  defense  to 
the  suit— Id. 

[c]    (Sap.  1840) 

A  plea  which  contains  two  good  defenses 
to  the  action  Is  bad,  on  special  demurrer,  for 
duplicity.— Benner  v.  Elliott  5  Blackf.  451. 

[dl    (Sop.  1S50) 

A.  agreed  to  build  for  B.,  at  specified  plac- 
es, the  superstmcture  of  certain  bridges,  at 
certain  prices.  The  work  was  to  be  completed 
before  August  IS,  1840.  B.  was  to  build  the 
abutments.  The  declaration  contained  an 
averment  of  performance  of  B.*8  part.  Breach 
that  A.  did  not,  by  tbe  time  agreed  upon,  build 
said  superstructures,  or  any  part  thereof,  etc. 
A.  pleaded  In  bar  that  B.  did  not,  before  August 
1,  1846,  nor  for  nine  months  thereafter,  al- 
though often  requested  so  to  do,  etc,  have  said 
abutments  put  up,  etc.  Averment  that  In  con- 
sequence of  B.*8  failure  A.  was  prevented  from 
complying  with  his  part  of  the  contract  as  he 
desired  to  do.  etc.  Demurrer  to  the  plea  over- 
ruled, and  final  judgment  for  A.  Held,  that 
tbe  plea  was  not  doable,  and  that  the  demui^ 
rer  was  properly  overruled.— President  etc., 
of  BIchmond  A  B.  Tnmpike  Co.  t.  Blfe,  2  Ind. 
816. 

[«]     (Sap.  1S53) 

A  plea,  to  be  bad  for  duplicity,  should 
ccmtain  at  least  two  substantive  matters  of  de- 
fense, either  of  which,  !f  separately  well  plead- 
ed would  constitute  a  good  bar  to  tbe  action. — 
Hand  v.  Taylor,  4  Ind.  409;  Mitchel  v.  Whit- 
comb,  Id.  614. 

[f]  (Sap.  1858) 

Duplicity  in  an  answer  Is  a  violation  both 
of  the  rules  of  pleading  at  common  law  and  of 
2  Rev.  St.  p.  39,  8  56,  subd.  3,  which  provides 
that  defendant  may  set  forth  in  his  answer  as 
many  grounds  of  defense  as  be  shall  have,  but 
each  shall  be  distinctly  stated  in  a  separate 
paragraph  and  numbered,  and  refer  to  the  cause 
of  action  intended  to  be  answered.— Johnson 
V.  Crawfordsville,  F.  E.  «  Ft  W.  B.  C^.,  11 
Ind.  280. 

[g]  (flap,  wsn 

An  answer  is  not  regarded  as  double,  where 
one  of  two  grounds  of  defense  is  not  well 
pleaded.— Thompson  v.  Oskamp,  19  Ind.  399. 

[h]  (Sop.  I8T6) 

A  paragraph  of  pleading  filed  by  a  defend- 
ant cannot  be  regarded  both  as  a  paragraph  al- 
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legfng  a  defense  and  aa  a  pleadins  seeking  af- 
flnnatire  lelief.— McMannni  r.  Smith,  08  Ind. 
211. 

[1]     (Sup.  1879) 

Defendant  has  a  right  to  plead,  in  one  par- 
agraph of  answer,  a  separate  defense  to  each 
of  the  claims  set  up  in  the  complaint,  and.  in 
doing  BO,  does  not  make  the  paragraph  double, 
Enastmuch  as  but  one  defense  Is  pleaded  to  the 
same  claim.— State  ez  Tel.  Xave  v.  Newltn,  69 
Ind.  108. 

rj]  A  single  paragraph  of  an  answer  cannot 
perform  the  double  function  of  both  denying 
and  confessing  and  avoiding  the  complaint.— 
(Sup.  1800)  Coble  v.  Eltzroth,  2r>  N.  E.  544. 
125  Ind.  429:  (1892)  Racer  v.  State,  31  N.  E. 
81,  131  Ind.  393;  (1892)  Buckles  v.  Same.  31 
N.  E.  86,  131  Ind.  600;  (App.  189J1)  Queen 
Ins.  Co.  V.  Hudnut  Co..  35  N.  E.  307.  8  Ind. 
App.  22;  (1895)  Board  of  Com'rs  of  Miami 
County  T.  Woodring,  40  N.  £.  31,  12  Ind.  App. 
173. 

Ck]    (App.  ISH) 

An  answer  that  confeaoeB  and  avoids  some 
of  the  material  allegations  In  the  complaint, 
and  In  the  same  paragraph  denies  "each  and 
every  material  allegation  of  the  complaint  not 
herein  admitted,"  ia  not  double,  but  Is  suffi- 
cient [heading.— Weser  t.  Welty,  47  N.  B.  030, 
18  Ind.  App.  664. 

Fob  Cases  fboh  Otheb  States, 

See  39  Cent.  Dig.  Plead.  SS  202-205. 
Sec,  also,  31  Cyc.  pp.  146,  147. 

1 100.  Tender  of  1mv«  hj  plea  or  amawor, 
and  Joinder  in  Isano  thereon. 

Joining  Issue  as  waiver  of  demurrer,  see  post, 
S  212. 

On  demurrer,  see  post,  S  215. 

On  replication  or  reply,  see  post,  {  18(!. 

M     (Svp.  1829) 

In  making  up  issues  before  proceeding  to 
trial  and  the  swearing  of  the  jury,  the  simili- 
ter may  be  dispensed  with. — Swan  v.  Rary,  2 
Blackf.  201. 

Fob  Cases  fboh  Other  States. 

See  39  Cent.  Dig.  Plead.  §S  206,  207. 
See,  also,  81  Cyc.  pp.  153,  154. 


(B)  DILATORY  PLEAS  AND  MATTER  IX 
ABATEMENT. 

Effect  of  demurrer  to  as  opening  record,  see 
post.  8  217. 

In  actions  against  executors  or  administrators, 

see  ExECUTOBB  and  Aduinistbatobs,  g  446. 
Joinder  of  defense  In  abatement,  and  defense 

to  the  merits,  see  ante,  |  91. 
Necessity  for  verification,  see  post,  S  293. 
Order  of  pleading  in  abatement  and  in  bar,  see 

Abatement  and  Revival,  i  82. 
Pleading  different  pleas  or  defenses  together, 

see  ante,  S  91. 


RespoudveneBB,  see  ante,  |  98. 
Review  of  dedsions  involving  discretion  of 
court,  see  Appeal  and  EIbbob,  S  960. 

3  104.  Plea  to  the  isrlsdiotlon. 

In  action  against  foreign  corporation,  sec  Co3- 

FOBATIONS,   S  665. 

Responsiveness,  see  ante,  |  98. 

M  (9np.l83n 

A  plea  in  abatement  of  the  writ  that  at 
and  before  the  date  of  the  writ,  which  issued  in 
one  county  and  was  directed  to  the  sheriff  of 
another,  and  ever  since,  the  defendant  resided 
in  the  county  In  whidi  the  writ  Issued,  Is  suf- 
ficient.—Clarke  V.  Hite,  5  Blackf.  iiSI. 

[b]  (Sup.  ism 

A  writ  issued  in  a  county  against  three 
persons  was  returned  "\ot  found"  as  to  two  of 
them,  and  the  return  suggested  of  record.  The 
other  defendant  pleaded  in  abatement  that  all 
the  defendants  were,  when  the  writ  issued,  and 
still  were,  resident  in  another  county.  Held, 
that  such  plea  was  had,  since  plaintiff,  having 
entered  a  suggestion  of  the  return  of  "Not 
found,"  could,  by  Rev.  St.  1843,  p.  673,  pro- 
ceed against  the  defendant  alone  on  whom  the 
writ  was  served.— State  v.  Williams,  7  Blackf. 
493. 

[C]     (Sop.  1878) 

In  an  action  against  the  maker  of  a  prom- 
issory note,  an  answer  alleging  that  he  resides 
in  another  county  than  that  in  which  the  ac- 
tion is  brought.  Is  sufficient  as  a  plea  to  the 
jurisdiction  of  the  court.— Cole  v.  Merchants* 
Bank  of  Watertown,  60  Ind.  350. 

[d]  (Sap.  1882) 

Want  of  Jurisdiction  in  an  action  to  recov- 
er real  estate,  wherein  renue  is  property  laid  in 
the  title  of  the  complaint,  must  be  e'hown  by 
answer.— Wilcox  v.  Moudy,  82  Ind.  219. 

[e]  (A.pp.  1892) 

Where  U.,  one  of  the  defendants,  who  was 
a  Doorexident,  appeared  and  answered  on  the 
merits,  and  the  other  defendants  joined  in  an 
answer  in  abatement,  on  the  ground  that  tht> 
cause  of  action,  if  any,  was  in  another  county, 
in  which  they  resided,  but  it  did  not  appear 
from  the  complaint,  or  from  the  answer  Id 
abatement,  that  U.  was  not  a  resident  of  the 
county  where  the  action  was  brought,  the  an- 
swer in  abatement  was  demurrable.— Brown  v. 
Underbill,  4  Ind.  App.  77,  30  N.  E.  430. 

[f]  (Sop.  1»5) 

Where  a  peUtioo  for  the  tiling  of  a  drain 
docs  not  disclose  on  Its  face  a  want  of  jurisdic- 
tion, such  question  is  properly  raised  by  a 
plea  to  the  jurisdiction. — Kemp  v.  Adams,  104 
Ind,  258,  73  N.  E.  590. 

Fob  Cases  fboh  Otheb  States, 

See  39  Cent.  Dig.  Plead.  IS  21it-217. 

See.  also,  31  Cyc.  pp.  166-168. 
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{  106.  Ple»  In  abatene&t. 

^wtement  of  srouDcIs  of  attachment,  see  At- 

TACHUENT,  U  li53-25& 
Effect  of  demurrer  to,  as  opening  record,  aee 

pwt,  I  217. 

Form  and  reqaisitea  of  demurrer  to,  see  post, 
i  201. 

GronDdi  for  demnrrer,  oee  post,  {  IIH. 

In  ejectment,  see  Ejectuekt,  S  10. 

Uatter  In  abatement  as  distinguished  from  mat- 
ter In  bar,  see  Abateuert  and  Revival,  $| 
80-87. 

Necessity  for  vetification,  see  post,  H  200,  203. 
Objections  reached  by  general  demurrer,  see 
post.  I  205. 

Pica  in  a.bBtement  as  method  of  presenting 
question  of  jurisdiction,  see  Abateubnt  and 
Revivax.,  I  3. 

Waiver  of  objections  to  want  of  verificatioD, 
see  post,  i  422. 

Is]  (Sap.  1835) 
In  sn  action  on  a  special  contract,  a  plea 
In  abatpnient  that  prior  to  tbe  commencement 
of  tbe  suit  plaintiff  sued  tbe  defendant  in  as- 
sumpsit before  a  justice  of  the  peace,  that  de- 
fendant pleaded  in  bar  tbe  same  contract  on 
which  this  action  is  founded,  and  averred  per- 
formaDce.  and  that  the  defendant  obtained  a 
judgment  in  that  suit,  from  which  plaintiff  took 
an  appeal,  which  is  still  pending,  Is  bad.— Tracy 
T.  Reed,  4  Blackf.  GO. 

[b]  (Sap.  IS44) 

A  plea  in  abatement  for  a  variance  between 
tbe  declaration  and  the  writ  must  recite  the 
writ.-Nicho!s  v.  Smalley,  7  Blackf.  200. 

[c]  <S«p.l8fiO> 

Ad  answer  setting  ap  tbe  pendency  of  an- 
other suit,  wbidi  should  have  been  joined,  must 
Mate  facts  showing  that  the  two  ought  to  be 
joined.  It  Is  not  enough  to  allege  that  the  notea 
sued  on  were  made  by  tbe  same  parties  on  tbe 
■sme  day.— Parish  t.  Heihes,  14  Ind.  tXX}. 

(<1    (Snp.  1S61) 

An  answer  alleging  the  pendency  of  an  ap- 
peal In  another  action  between  tbe  same  parties, 
wbid)  does  not  identify  tbe  pending  appeal,  by 
showing  in  what  court  it  was  instituted,  etc., 
and  who  appealed,  is  in8ufficient.~Miller  v. 
Rigney,  16  Ind.  3X7. 

When  the  answer  to  a  complaint  avers  the 
pendency  of  a  suit  in  another  court,  it  must  set 
forth  and  identify  the  case  averred  to  be  so  pend- 
ing.-Id. 

It]    (Sap.  1863} 

An  answer  which  avers  that  the  defendant 
is  Informed  and  believes  the  plaintiff  has  been, 
and  DOW  ia,  engaged  in  inciting,  aiding,  and  as* 
risting  in  the  rebellion  of  the  ao^Med  Confed- 
erate states  against  the  United  States,  and  tbe 
CQOititntion  and  laws  thereof,  and  has  been,  and 
now  Is.  giving  aid  and  comfort  to  the  so-called 
Confederate  states,  is  defective  and  demurrable, 
for  not  stating  more  specifically  tbe  particular 


acts  of  rebellion  which  the  plaintiff  has  commit- 
ted.—Men!  V.  BathbcOte,  21  Ind.  454. 

[ee]  A  plea  in  abatement  ougfat  to  be  certain 
to  every  intent  and  in  every  particular.— (Sup. 
1874)  Ward  v.  State.  48  Ind.  280;  (1805)  Need- 
ham  V.  Wright,  30  N.  B.  510,  140  Ind.  100; 
(1002)  State  v.  Comer,  62  N.  E.  4G2,  157  Ind. 
611. 

tn    (Sap.  IS8Q) 

In  an  action  against  a  carrier  for  injuries, 
a  verified  answer  averred  that  at  tbe  commence- 
ment of  the  suit,  and  ever  since,  defendant  bad 
had  all  of  its  property,  money  and  assets,  in  th« 
bands  of  a  receiver  by  appointment  of  the  Unit- 
ed States  court,  and  by  order  of  tbe  court  had 
been  forbidden  to  transact  any  business;  tfaat  all 
of  its  affairs  were  being  managed  and  all  of  its 
business  being  conducted  by  the  receiver;  that 
the  defendant  had  no  control  over  its  prop- 
erty or  its  funds,  and  could  not,  without  violat- 
ing tbe  order  of  tbe  court  make  any  contract, 
create  any  debt,  or  pay  any ;  wherefore  the  court 
had  no  jurisdiction  over  tbe  person  of  defend- 
ant, and  prayed  that  the  action  might  abate. 
Held,  that  the  answer  was  insufficient  to  abate 
the  action  in  tbe  absence  of  apy  averment  that 
tbe  plaintiff  had  not  obtained  leave  of  the  court 
in  which  the  receiver  was  appointed  to  bring  the 
action.— Ohio  &  M.  By.  Co.  v.  Nicfcleaa.  71  Ind. 
271. 

[g]    (Svp.  1881) 

A  plea  that  another  suit  is  pending  for  tbe 
same  cause  is  insufficient  on  demurrer,  in  the 
absence  of  any  averment  as  to  when  the  other 
suit  was  commenced.— E^ceman  v.  State  ex  rel. 
Leonard,  TS  Ind.  46. 


[h]  (Sap. 

An  answer  stating  that  a  prior  action  be- 
tween the  same  parties  for  the  same  cause  la 
pending  is  sufficient  to  withstand  a  demurrer^ — 
Merritt  v.  Richey,  100  ind.  416. 

[I]    (Sup.  18S7) 

A  plea  of  prior  action  pending,  in  order  to 
abate  the  action  to  which  it  is  pleaded,  must 
show  that  tbe  action  pending  is  between  the 
same  parties  and  for  the  same  cause  as  that  to 
which  the  plea  is  addressed,— Bryan  t.  t^choll, 
109  Ind.  3C7,  10  N.  E.  107. 

U]  (Sap.  1890) 
A  plea  in  abatement  on  the  ground  of  an- 
other action  pending  is  not  sufficient  where  it 
does  not  show  that  another  action  was  pending 
between  the  same  parties  involving  the  same 
cause  of  action  at  the  time  tbe  proceeding  is 
commenced.— American  White  Bronze  Co.  v. 
Clark,  23  N.  E.  855,  123  Ind.  230. 

[k3  (App.lS93> 

A  plea  in  abatement  Is  a  proper  mode  of 
presenting  the  question  that  an  action  on  a  note 
was  prematurely  brought,  when  such  fact  does 
not  appear  on  the  face  of  tbe  note. — Scott  v. 
Xorris,  6  Ind.  App.  102,  32  N,  B.  332,  33  N.  E. 
227. 
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[11    (A  pp.  vm 

A  plea  in  abatement,  being  a  dilatory  plea, 
is  not  regarded  favorably  by  the  courts.— Itusb 
V.  Vosa  Utg.  Co..  51  N.  E.  143.  20  Ind.  App. 
515. 

A  plea  in  abatement  is  a  dilatory  plea,  and 
must  be  strictly  construed,  and  must  state  facts 
necessary  to  the  answer,  and  anticipate  and  ex- 
clude all  supposable  matter,  wbidi  would,  if  al- 
leged, defeat  it. — Id. 

[m,  n]  (Sap.  18K) 

A  plea  in  abatement  Is  merely  a  denial  of 
the  right  to  bring  the  suit.— Needbam  v.  Wright, 
39  N.  E.  510,  140  Ind.  190. 

A  plea  in  abatement  on  the  ground  of  the 
pendency  of  auother  action  must  show  clearly 
that  the  action  pending  ia  for  the  ideutical  cause 
of  action,  and  that  it  is  between  the  same  par- 
ties or  their  privies.— Id. 

[o]     (Sup.  1903} 

A  plea  in  abatement  for  nonjoinder  of  par- 
ties defendant,  which  fails  to  show  that  the  per- 
sons not  joined  are  living  and  subject  to  the 
process  of  the  court,  thus  giving  a  better  writ,  is 
bad.— Boseker  v.  Chamberiain.  GO  N.  E.  448, 
160  Ind.  114. 

Ipl     (App.  1909) 

A  plea  in  abatement  Is  a  dilatory  plea,  and 
ia  construed  with  great  strictnes!<,  and  it  must 
contain  the  utmost  fullness  of  statement,  as  well 
as  the  highest  attainable  accuracy,  leaving  noth- 
ing to  be  supplied  by  intendment,  nor  a  suppos- 
able special  answer  unobviated.— C.  Callahan  Co. 
T.  Wall  Rice  Milling  Co.,  80  N.  E.  418. 

[q]    (.Sikp.  1910) 

In  a  suit  in  equity  to  collect  taxes  on  prop- 
erty omitted  from  taxation  and  to  set  aside  a 
fraudulent  conveyance  of  real  estate  and  fore- 
close the  state's  lien  for  taxes  thereon,  and  a 
receiver,  a  plea  to  the  jurisdiction,  and  deny- 
ing the  material  averments  of  the  complaint, 
and  alleging  that  defendants  are  nonresidents, 
that  none  of  the  property  assessed  was  within 
the  state  or  owned  by  the  principal  defendant, 
that  the  purchase  and  conveyance  of  the  real 
estate  were  made  for  the  consideration  stated 
in  the  deed,  and  that,  when  the  affidavit  was 
made  upon  which  the  publication  of  notice  was 
ordered,  neither  of  the  defendants  was  a  resident 
or  within  the  jurisdiction  of  the  state,  and  that 
one  of  the  defendants  named  had  no  property  in 
the  county  subject  to  taxation  for  a  year  speci- 
fied, is  insufficient  as  a  plea  in  abatement,  where 
the  fact  that  defendants  were  nonresidents  ap- 
peared from  the  complaint,  and  jurisdiction  was 
acquired  in  the  way  provided  by  statute  in  such 
cases,  the  sufficiency  of  which  was  not  challeng- 
ed; the  denial  that  the  property  assessed  was 
subject  to  taxation  for  a  certain  year  being  to 
the  merits  rather  than  in  abatement.— Darnell 
T.  SUte,  90  N.  E.  700. 

[r]  (App.  1910) 
A  plea  in  abatement  Is  one  which  goes  not 
to  the  merits  of  the  action,  but  merely  postpones 


it  until  some  requisite  disclosed  by  the  plea  is 
complied  with.-— Kunble  v.  Oleman,  02  M.  E. 

ei. 

For  Cases  fbou  Othek  States, 

See  30  Cent.  Dig.  Plead.  Sf  219-227. 
See,  also,  31  Gyc  pp.  169-184. 

I  lOT.  Amnni  pleadlBC  matter  la  abate- 
memt. 

[a]  (Snp.  1S») 

An  answer  alleging  that  the  action  is  not 
prosecuted  in  the  name  of  tiie  real  party  in  in- 
terest Is  insufficient  for  want  of  fitcts.— King 
V.  Barbour,  70  Ind.  35. 

[b]  (Snp.  1883} 

Where  in  an  action  against  t^e  sureties  an 
administrator  of  a  decedent  and  surety  seta  up 
an  answer  that  the  decedent  left  surviving  him  a 
widow  but  did  not  aver  that  she  was  living  at 
the  time  of  said  action  it  was  insufficient  to 
show  that  the  widow  was  a  necessary  party. — 
Ferguson  t.  State  ex  rel.  Hagans,  90  ind.  33. 

tcl     (App.  1HH) 

An  answer  in  abatement,  alleging  that  other 
persons  are  liable  jointly  with  the  defendant, 
which  fails  to  show  that  such  other  persons  are 
living  and  subject  to  the  process  of  tlie  court,  la 
bad.— Alexander  t.  Collins,  28  N.  E.  190,  2  Ind. 
App.  176. 

[d]  (App.  1892) 

Answers  in  abatement  are  not  favored  in 
law.  They  must  allege  every  fact  necessary  to 
their  sufficiency.  No  presumptions  of  law  or 
facts  are  allowed  in  their  favor.  On  the  con- 
trary, every  intendment  must  be  talcen  against 
ihem.— Brown  v.  CnderhiU,  80  N.  E.  430,  4 
Ind.  App.  77. 

[e]  (Sup.  1897) 

An  answer  in  abatement  is  not  required  to 
state  facts  sufficient  to  constitute  ft  defense,  but 
facts  sufficient  to  abate  the  action. — Combs  v. 
Union  Trust  Co.,  146  Ind.  6S8,  46  N.  E.  16. 

tn     (App.  1903) 

In  an  action  under  Bums'  Rev.  St.  1901, 
i  72^a,  penalizing  any  male  person  who,  hav- 
ing become  civilly  or  criminally  liable  for  uas- 
tardy  or  seduction,  shall  marry  tb^  wronged  fe- 
male with  Intent  to  escape  prosecution,  and  aft- 
erwards maltreat,  desert,  or  fail  to  provide  for 
her,  an  answer  setting  up  s  divorce  obtained  by 
the  plaintiff  wife  after  defendant's  deseriion  is 
not  a  plea  in  abatement,  as  it  cannot  give  the 
plaintiff  a  better  writ.— State  ex  rel.  Lannoy  T. 
Lannoy,  65  N.  E.  1052,  30  Ind.  App.  335. 

Fob  Cases  frou  Otiieb  States, 

See  30  Cent.  Dig.  Plead.  8  228. 
See,  also,  31  Cyc.  pp.  1G9,  170. 

{  108.  Plttadlnc  Im  a1»t«m«mt  mattov  la 
bar. 

[a]  (Sap.lSS3> 
A  plea  in  abatement  which  sets  ont  only 
matters  in  bar  is  demurrable.— Flora  v.  CUne,  89 

Ind.  208. 
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[b]    (Sap.  UU) 
A  prior  judgment  is  pleadable  only  in  t>ar, 
tai  not  in  abatement — ^Harvey  t.  State  ex  lel. 
Town  oi  Monticellf^  M  Ind.  ISe. 

tc]  (Sap.  UN) 
Anewen  pleaded  as  in  abatement  will  be  so 
Rsarded  on  motion  to  dismiss,  tbou^  really  in 
bar.-Brink  t.  Beld,  122  Ind.  257,  23  N.  B.  770. 

fo*  Cases  raoif  Otheb  States. 
See  38  Cent.  Dig.  Plead.  S  229. 
See,  also,  31  Cyc.  pp.  169,  170: 

i  lOS.  Pleadiac  la  bar  m*tt«v  la  abate- 
meat. 

M  (9«"P-  1824) 
Pendency  of  another  snit  is  not  admiaaible 
in  eridence  under  a  plea  in  bar. — Smock  T.  Qra- 
ham,  1  Blackf.  314. 

Fob  Cases  fboh  Otheb  States, 
See  39  Cert.  Dxo.  Plead.  |  230. 
See,  also,  31  Gye.  pp.  168,  170. 

I  111.  Deelsltta  of  Issm,  aad  prooMdlafs 

M  (Sap.  uas) 
The  jadgmeot  for  plaintiff  on  a  demurrer 
to  a  plea  in  abatement  is  not  final,  but  only  a 
respondeat  ouster.— Lambert  v.  Lagow,  1  Blaclcf. 
38& 

m   (Sap.  1839) 
Judgment  Bustalning  a  demurrer  to  a  plea 
ia  abatement  should  be  respondeat  ouster. — 
Atkinson  v.  State  Bank,  5  BlackL  84;  Clarke 

T.  Hite.  5  Blackf.  167. 

[e]    (Sup.  1S39) 
Where  an  issue  in  fact  on  a  plea  in  abate- 
meDt  is  found  for  the  plaintiff,  he  is  entitled  to 
a  verdict   on  the  merits.- Atkinson  t.  State 
Bank.  5  BUckf.  84.  , 

I<]  (Sap.l8»> 

The  plaintiff,  on  a  trial  of  an  Issue  to  the 
eoontry,  on  a  plea  in  abatement,  should  prove 
his  damages,  for,  witliout  such  proof,  though  he 
sastain  the  issue  there  must  be  a  venire  de  novo. 
-Neal  T.  Mills,  5  Blackf.  20& 

Where  the  plaintiff  repli«i  nnl  tlel  record 
to  a  plea  of  the  pendency  of  a  prior  suit,  and 
tbe  issne  is  found  for  him,  the  Judgment  is  that 
the  defendant  answer  over.- Id. 

[a]     <8np.  185S) 

It  is  substantially  correct  to  answer  in 
abatement,  and,  when  overruled,  to  answer  over 
to  tbe  merits.— Wright  v.  Bnndy,  11  Ind.  398, 
409. 

m  (Sap.  USD 
Wbera  a  defendant  interposes  a  plea  in 
abatement  only,  and  Issue  is  joined  on  that  plea 
and  found  for  the  plabitif^  the  defendant  is  not 
atitled  to  plead  anew,  setting  up  a  defense  to 
tbe  merits;  but  the  ^aintiff's  damages  should 
be  assessed,  and  final  judgment  rendered  in  bis 
Uvor.- Bond  v.  Wagner,  28  Ind.  462. 

In  an  action  upon  an  account  for  goods 
■old.  the  defeodant  pleaded  in  abatement  the 


nonjoinder  of  one  who  was  a  joint  purchaser 
witb  him  of  the  goods  sued  for.  Issue  was 
joined  upon  this  answer,  and,  after  the  cause 
had  been  submitted  to  tbe  court,  the  plaintiff 
had  leave  to  dismiss  as  to  some  items  of  the 
account,  and  leave  was  refused  the  defendant 
to  withdraw  his  answer,  and  also  to  plead  in 
bar  after  tbe  issue  in  abatement  had  been  found 
against  him.  Held,  that  there  was  no  error  in 
these  rulings. — Id. 

[g]  (App.  1S«) 

Where,  after  a  demurrer  was  sustained  to 
a  plea  in  abatement,  the  facts  upon  which  the 
plea  in  abatement  was  predicated  were  beard 
and  a  special  verdict  rendered  thereon  by  the 
jury,  it  was  tantamount  to  the  overrulisg  of 
tbe  demnrrer  to  the  said  plea,  and  a  trial  and 
spedat  verdict  and  judgment  tbereon  against 
tbe  party  demurring.— Jenkins  t.  Fisher,  42  N. 
E.  954,  16  Ind.  App.  Sa 

[h]  (App.  iMn) 

Where,  after  a  change  of  venue  had  been 
granted,  plaintiff  obtained  leave  to  withdraw 
ber  complaint,  and  on  the  following  day  refiled 
the  same  in  a  court  of  concurrent  Jurisdiction, 
without  paying  the  costs  assessed  on  tbe  vol- 
untary dismissal  of  tbe  prior  proceedings.  It  was 
not  error  for  the  court  to  overrule  defendant's 
plea  in  abatement  of  the  second  action  on  the 
ground  that  tt  was  wrongful  and  vexations, 
plaintiff  having  filed  an  affidavit  that  the  sec- 
ond action  was  not  vexatious,  the  presumption 
of  vexation  being  overcome  by  the  slightest 
conntervalling  evidence.- Citizens'  St  R.  Go. 
V.  Shepherd,  62  N.  E.  300,  29  Ind.  App.  412. 

Fob  Cases  fbom  Otheb  States, 

See  39  Cent.  Dig.  Plead.  §{  234-236. 
See,  also,  31  Gyc.  pp.  187,  188. 

(0)  TRAVERSES  OR  DENIALS  AND 
ADMISSIONS. 

Admissions  Id  replication  or  reply,  see  post.  I 

177. 

Evidence  admissible  under,  see  post,  S  382. 
Grounds  for  demurrer  to  deuials,  see  pos^  | 
194. 

In  equity,  see  BquiTT,  {  186. 
Joinder  of  denial  and  other  defenses,  see  ante, 
i  93. 

Joinder  of  denial  and  pleas  in  confession  and 

avoidance,  see  ante,  $  90. 
Matters  to  be  proved  vmAet,  see  post,  H  876- 

378. 

Traverses  or  denials  in  replication  or  reply,  see 
post,  S  176. 

1112.  Katun  amd  ofiee  oC  traTsrse  or 
deulaL 

[a]    (Sap.  im) 

A  plea  cannot  traverse  what  is  not  alletred 
in  the  declaration.— State  ex  reL  Bittenour  v. 
Campbell,  8  Blackf.  138. 

For  Cases  fbou  Otheb  States, 
See  39  Cent.  Diq.  Piead.  |  237. 

See.  also.  31  Oje.  p.  188. 
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1 116.  OMtemil  Ismm. 

Admimions  by  pleading  general  lune,  see  post, 
S  127. 

Evidence  admissible  under,  see  post,  1  8S2. 

General  reply,  see  post,  8  170. 

Pleading  general  denial  as  affecting  right  to 

plead  in  abatement  to  jurisdiction,  see  Abate- 

UBNT  AND  Revival,  |  3. 
Pleading  matters  av^lable  nnder  general  Issue, 

see  post.  §  136. 
Raming   defense   of   statute   of   frauds,  see 

Fbauds,  Statute  of,  {  152. 

Id  an  action  of  disseisin,  a  denial  of  the 
defendant's  possession  amounts  to  a  plea  of  the 
general  issue.— Rboden  v.  Graham,  4  Blackf. 

517. 

[b]  (9np.l846) 

Where  there  is  a  special  plea  to  three  of 
the  four  counts  in  a  declaration,  a  replication 
to  the  plea,  and  a  general  issue  to  the  whole, 
the  action  is  not  discontinued,  as  there  can  be 
no  discontinuance  so  long  as  the  whole  declara- 
tion is  answered  by  the  general  issue.— Rich- 
mond Trading  &  Mfg.  Go.  t.  Farquar,  8  Blackf. 
89. 

Fob  Cases  fbou  Otbeb  States, 

See  39  Cent.  Dia.  Plead.  |  240;  17  Cent. 

Dig.  Eject.  §S  201-203. 
See,  also.  31  Gyc.  pp.  189-192. 

S  118.  Special  traverse. 

As  subject  to  general  demurrer,  see  post,  I  205. 

Ca]  (Sap.U50> 
The  inducement  to  a  plea  of  special  trav- 
erse must  be  in  substance  a  sufficient  answer 
to  the  declaration,  though  not  a  direct  denial, 
nor  a  confession  and  avoidance.— State  ex  rel. 
Barrel]  v.  Chrisman,  2  Ind.  120. 

For  Cases  from  Othcb  States, 
See  39  Cent.  Dig.  Plead.  §  24.X 
See.  also,  31  Cyc.  pp.  192.  193. 

{  1 19.  8«fiel«&e7  of  denials  vnder  eodes 
of  proeednro. 

Necessity  for  reply,  see  post,  §  1G5. 

Fob  Cases  from  Other  States, 

See  39  Cent.  Diq.  Plead.  S8  244-254,  257, 
258. 

See,  also,  81  Cyc.  pp.  193-202. 

{ 120.         Fona  amd  roqnlsttea  la  cen- 
eraL 

[a]  (8bp.  1S80) 

An  answer  denying  all  the  allegations  of 
the  complaint  not  expressly  admitted,  first  spe- 
cially denying  some  and  then  generally  denying 
all  of  such  allegations.  Is  sufficient  as  against 
a  general  demarrer.— Voss  v.  Prier,  71  Ind.  128. 

[b]  <Sbp.1S89) 

Where  the  allegations  in  a  paragraph  of 
an  answer  amount  tu  a  denial  of  the  complaint. 


the  paragraph  Is  a  good  answer.— Martin  v. 

Martin,  20  N.  E.  763,  118  Ind.  227. 

[C]    (App.  1£96) 

A  paragraph  in  an  answer,  which  is  good 
as  an  argumentative  denial  at  least,  is  not  de- 
murrable.—J.  F.  Seiberling  &  Co.  v.  Rodman, 
14  Ind.  App.  400,  43  N.  £.  38. 

[d]     (App.  I90e} 

Where  the  denial  contained  in  an  answer 
to  plaintiffs  petition  was  limited  to  such  alle- 
gations as  were  not  admitted  and  sought  to  be 
avoided  by  affirmative  facts,  the  answer  was 
not  objectionable  for  inconsistency.- Unger  v. 
Bellinger,  77  X.  E.  814,  37  Ind.  App.  039,  117 
Am.  St.  Rep.  348. 

Fob  Cases  fbou  Otheb  States, 

See  39  Cent.  Diq.  Plead.  §S  244,  253,  254, 

257,  258. 
See,  also,  31  Cyc.  pp.  193,  194. 

§  123.  General  Issue  or  kcii«'a1  denial 
nnder  eodes  of  prooednre. 

As  aifecting  right  to  open  and  close  at  trial,  see 
Trial,  §  25. 

Evidence  admissible  under,  see  post,  §  382. 

General  reply,  see  post,  S  ITO. 

Pleading  mattera  available  under  gener^  de- 
nial, see  post,  S  136. 

U]    (Sap.  1862) 

The  general  dental  under  oatfa  is  equiva- 
lent, in  Code  pleading,  to  a  verified  non  est 
factum.— Evans  v.  Southern  Turnpike  Co.,  18 
Ind.  101. 

[b]  (flpp.  1866) 

In  an  action  by  one  who,  as  replevin  bail, 
had  paid  a  judgment  in  order  to  bave  it  re- 
vived and  to  have  execution  in  his  favor,  an 
answer  of  the  general  denial  is  well  pleaded, 
and  it  is  an  error  to  sustain  a  demurrer  to  sucU 
answer.— Blake  v.  Douglass,  27  Ind.  416. 

[c]  (Sap.  1887) 

Want  of  consideration  for  tbe  execution  of 
a  written  instrument  must  generally  be  spe- 
cifically pleaded,  but,  where  the  consideration 
is  fully  averred  in  the  complaint,  this  rule  does 
not  apply,  for  tbe  general  denial  puts  tbe  plain- 
tiff to  proof  of  tbe  consideration  snbstantially 
as  alleged.— Kixon  v.  Beard,  111  Ind.  137,  12 
N.  E.  131. 

[dl    (Sap.  1S89) 

Where  plaintiff  alleged  that  his  father  held 
certain  realty  in  trust  for  him,  and  died  leav- 
ing the  trust  unexecuted,  and  before  his  death 
he  executed  bis  will  whereby  he  devised  his 
realty  to  defendant,  a  paragraph  of  an  answer 
pleaded  as  a  separate  answer  of  third  persons 
made  parties,  averring  that  the  title  was  in  de- 
fendantji  followed  by  a  disclaimer  of  any  inters 
est  in  tbe  land,  is  sufficient,  as  it  amounts  to 
n  general  denial  of  the  plaintiff's  cause  of  ac- 
tion.-Martin  v.  Martin,  118  Ind.  227,  20  N. 
E.  703. 
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WhfK  a  plaiotiff  alleged  that  his  father 
held  oertaiD  realty  io  trust  for  him,  and  died 
leaving  the  trust  unexecuted,  and  before  his 
death  he  executed  bis  last  will  whereby  he  de- 
TiE«l  such  realty  to  defendant,  a  paragraph  of 
an  answer  pleaded  as  a  separate  answer  of  de- 
fendant's hnsband,  averring  that  he  was  the 
hnsttand  of  defendant,  and  that  she  was  the 
owner  in  fee  simple  of  the  ^nd  and  entitled  to 
ila  possession,  is  Buffici«nt,  as  it  amounts  to  a 
general  denial.— Id. 

lej  An  answer  containing  a  general  denial  la 
not  demnrrable.— (App.  1894)  Scott  v.  Tell  City 
Bank.  10  Ind.  Appw  94,  37  N.  E.  655;  (Sup. 
1898)  Allen  v.  Adams,  SO  X.  E.  387,  150  Ind. 
409;  (App.  1007)  JBtna  Life  Ins.  Co.  t.  Bock- 
ting.  39  lod.  App.  586,  79  N.  E.  524. 

Fos  CA.SES  FBOM  Other  States, 
See  39  Cent.  Dio.  Plead.  S  255. 
See.  also,  31  Cyc.  p.  195. 

1 124.  Spe«lflo   denials  nmdlar  «odea'  of 
prooednre. 

Striking  oat,  see  post,  1  362. 

[a]  (S«».Utt) 

Nnl  tiel  corporation  pots  in  Isaae  the  exist- 
ence of  the  corporation,  at  least  so  for  as  to 
require  proof  of  user.— Hnbbard  t.  Cbappel,  14 
Ind.  eOL 

P>]    (Sb».  1889) 

A  paragraph  of  an  answer  which  did  not 
admit  the  allegations  of  the  complaint  and  of- 
fer facts  in  avoidance,  but  pleaded  facts  in  ne- 
fation  of  the  main  facts  stated  in  the  com- 
plaint, was  a  special  denial,  and  good  aa  a  plea 
of  that  character  against  a  demurrer. — Hostet- 
ter  T.  Aaman.  20  N.  E.  606,  119  Ind.  7. 

[ej    (S«p.  isn) 

The  affirmative  allegations  of  an  answer 
are  the  ccmtTolling  ones,  and  those  which  are 
eqniTalent  to  denials  embraced  in  the  general 
denial  are  without  effect.— Racer  v.  State.  31 
X.  E.  81.  131  Ind.  303;  Buckles  t.  Same,  31 
K.  E.  80,  131  Ind.  600. 

14]    (App.  18») 

In  an  action  on  an  implied  contract  for 
the  value  of  gravd.  defendant  filed  a  general 
denial,  and  by  special  answer  set  up  an  agree- 
ment, mndp  when  the  gravel  was  taken,  that 
nothing  was  to  be  paid  for  it.  HdJ,  that  the 
soecial  answer  was  in  effect  a  special  denial. — 
Cmm  V.  Yundt,  40  N.  E.  79,  12  Ind.  App.  308. 

[eJ    <Snp.  1896) 

A  paragraph  of  answer  in  the  nature  of 
an  argumeotative  denial  of  matpiial  matter 
in  the  complaint  is  sufficient  to  withstand  a  de- 
mnrrer.  though  the  focts  therein  averred  could 
have  been  given  in  evidence  under  the  general 
deniaL-Boos  t.  Morgan,  146  Ind.  Ill,  43  N. 
E.  947. 

Fob  Cases  fbou  Other  States, 
See  3»  Cent.  Dig.  Plead.  §  250. 
See.  also,  31  Cye.  pp.  197.  198. 


§126.  TraTerse  or  denial  of  oomolaslans 
or  imiaateTial  allesathms. 

[a]  (Sap.  1S43} 

The  declaration  in  a  suit  by  the  state  on 
the  relation  of  a  school  commissioner  alleged 
under  a  videlicet  that  the  relator  was  appoint- 
ed such  commissioner  on  a  certain  day,  and  the 
plea  was  that  the  relator  was  not  appointed  on 
that  day.  Held,  that  the  plea  was  bad,  as  ten- 
dering an  immaterial  issue.— Wright  T.  State 
ex  rel.  Woolman,  7  Blackf.  03. 

[b]  (9np.  1899) 

Since  the  allegation  in  a  complaint  for 
breach  of  a  marriage  contract  of  an  agreement 
by  the  parties,  when  previously  married,  to  ob- 
tain a  divorce,  and  afterwards  remarry,  is  im- 
material, a  paragraph  of  the  answer  which 
traverses  such  allegation  is  insufficient,  and 
should  not  be  sustained  on  demurrer.— Bowman 
V.  Bowman,  65  N.  B.  422,  153  Ind.  498. 

For  Cases  from  Other  States. 

See  39  Cent.  Dio.  Plead.  fiS  259,  260. 
See,  also,  81  Cyc.  pp.  202,  203. 

1 120.  Hesatlvo  pr^vaat, 

[a]  (Sap.  1841) 

In  debt  on  a  note  for  the  payment  of  mon- 
ey, it  was  pleaded  in  bar  of  the  action  that  the 
note  was  given  in  consideration  that  the  payee 
would  assign  to  the  defendant  certain  certifi- 
cates for  three  tracts  of  land,  each  tract  con- 
taining 80  acres ;  that  the  payee  did  not  aasign 
the  certificates  for  the  tracts  of  land  containing 
80  acres  each;  wherefore,  etc.  field,  that  the 
plea  was  a  negative  pregnant,  and,  therefore, 
bad  on  special  demurrer.— Ilowk  t.  Pollard,  6 
Blackf.  10& 

[b]  (Sup.  1861) 

A  company  executed  a  note  for  the  pur- 
chase of  real  estate,  and  in  a  suit  on  the  note 
answered  that  plaintiffs  had  not  executed  such 
a  deed  of  conveyance  as  they  had  agreed  to  ex- 
ecute. Demurrer  to  this  answer,  as  being  a 
negative  pregnant,  was  sustained  by  reason  of 
default  to  state  the  contents  or  give  the  copy  of 
the  deed,  upon  which  a  proposition  of  law  was 
re8ted.~Charleaton  &  J.  Turnpike  Co.  v.  Wil- 
ley.  16  Ind.  34. 

[cl     (Sap.  1881) 

A  pleading  alleging  that  "no  valid  sum- 
mons was  issued  or  served"  is  a  mere  nej^tive 
pregnant  and  implies  the  service  of  a  writ,  in- 
valid only  on  grounds  claimed  for  such  invalid- 
Ity.—State  v.  Davis,  73  Ind.  359. 

[d]    (Sap.  1890) 

Where  an  information  chaiged  that  defend- 
ants in  disobedience  of  an  injunction,  wrong- 
fully committed  specific  acts,  an  answer  that 
defendants  denied  that  they  did  any  of  the  acts 
"in  disobedience  of  the  order  of  injunction"  was 
fatally  defective  as  a  negative  pregnant,  as  it 
admitted  the  performance  of  the  acts,  but  aver- 
red that  they  were  not  performed  In  violation 
of  the  injunction,  which  violation  was  a  ques- 
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tioD  of  law.— Hawkiaa  t.  State,  26  N.  E.  43, 
120  Ind.  294. 

Fob  Cases  fboic  Other  States, 

See  39  Cent.  Iho.  Plead.  H  261-203. 
See.  also,  31  Cjc  pp.  203-205. 

{  127.  AdmlMions  in  geiural. 

As  affecting  matters  to  be  proved,  see  post,  | 

.Va  affecting  right  to  open  and  close  at  trial, 

Bee  Trial,  {  25. 
By  demurrer,  see  post,  §  214. 
By  failure  to  traverse  or  deny,  see  post,  S  129. 
Conclusiveness  of  admissions  on  party  making 

them,  see  ante,  §  36. 
Effect  as  against  infant,  see  Infants,  g  95. 
In  declaration  or  complaint,  see  ante,  |  09. 
Id  replication  or  reply,  see  post,  %  177. 

[a]  (Smp.  I860) 

An  arsumentative  denial  forbids  all  infer- 
ence of  admissions  of  the  facts  alleged  by  the 
other  side.— Meredith  T.  Lackey,  14  Ind.  629. 

[b]  (Sap.  1861) 

Where  m  defendant  answers  a  complaint  by 
n  general  denial,  he  admits  the  capacity  of  the 
plaintiff  to  sue. — Downs  v.  McOombs,  lt>  lod. 
211 ;  Heaston  v.  Cincinnati  &  Ft.  W.  IL  Co., 
Id.  27£s  70  Am.  Dec  430. 

[C]     (Sup.  I86T> 

Under  Code,  §  74,  the  pleading  of  an  af- 
firmative defense  to  an  action  for  goods  sold 
and  delivered,  and  for  work  and  labor,  will 
not  be  deemed,  in  the  absence  of  allegations  of 
any  contract  price,  to  admit  the  allegations  of 
ralue.— Shirts  v.  Irons,  ZS  Ind.  458. 

[d]     (Snp.  1ST3) 

In  one  paragraph  of  an  answer,  the  sure- 
ties of  a  city  clerk  alleged  that,  when  the  clerk 
received  th&  money  on  the  orders  claimed  to 
have  been  illegally  issued  by  bim,  the  city  was 
indebted  to  him  ¥1,(X>0.  In  a  subsequent  part 
of  the  paragraph  tbey  expressly  admitted  that 
he  received  from  the  city  treasurer  on  orders 
unlawfully  filled  up  by  himself  $382  over  and 
above  what  was  due  him  from  the  city,  and 
without  any  allowance  by  the  city  council. 
Held,  that  this  admission  was  inconsistent 
with  and  controlled  the  averment  in  the  former 
part  of  the  pleading  tliat  the  city  owed  the 
clerk  $1,0(X>.— ArmingtoD  v.  State  ex  rel.  City 
of  Greensburgh,  45  Ind.  10. 


[a]  (Snp. 

A  general  denial  In  an  action  to  recover 
the  possession  of  real  property  admits  that  the 
defendants  have  possession  of  the  entire  prop- 
erty.—Qispar  T.  Jamison,  21  N.  E,  743,  120 
Ind.  58. 

[f]     (Svp.  1892) 

While  a  party  is  not  always  bound  to  an- 
ticipate a  defense,  it  is  often  proper  and  neces- 
sary for  him  to  do  so,  and  in  such  case  a  plea 
of  confession  and  avoidance  admits  the  facts 


so  pleaded.— Bowlus  t.  Phenlx  Ins.  Co.,  32  N. 
E.  319;  133  Ind.  100,  20  L.  B.  A.  40a 

[si  (APP.U0O) 

Horner's  Rev.  SL  1897,  1  847  (Bums'  Rev. 
St.  1894,  I  300),  provides  that  the  defendant 
may  set  forth  in  his  answer  as  many  groands 
of  defense  as  be  shall  have.  BeU,  that  where 
an  adminiBtrator  in  an  action  on  a  note  exe- 
cuted by  bis  Inteslate  set  up  defenses  in  con- 
fession and  avoidance  and  in  denial,  In  different 
paragraphs,  the  admission  of  the  note  made  in 
the  pleading  in  confession  and  avoidance  could 
not  be  used  as  evidence  In  issue  joined  on  the 
pleading  in  denial.— Ray  t.  Moore,  D6  N.  E. 
937,  24  Ind.  App.  480. 

[b]    (Snp.  19U4) 

Where,  in  an  action  for  the  price  of  coal 
sold,  plaintiff  showed  by  its  complaint  and  bill 
of  particulars  that  it  was  entitled  to  recover 
$1,200.97,  exclusive  of  interest,  and  the  answer 
did  not  attempt  to  bar  a  recovery  for  less  than 
$1,204.30,  but  admitted  that  defendants  had  uo 
defense  to  that  amount  of  the  claim  sued  on, 
a  demurrer  thereto  was  properly  sustained.— 
Harder  v.  Indiana  Bitamlnous  Goal  Co.,  71  N. 
E.  138,  163  Ind.  67. 

[11    (App.  1907) 
An  argumentatlTe  general  denial  cannot  be 
construed'  as  admitting  the  facta  denied.- ^tna 
Life  Ins.  Co.  v.  Bockting,  39  Ind.  App.  586,  79 

N.  B.  524. 

Ul    (App.  1907) 

Admissions  made  in  one  paragraph  of  an 
answer  are  conclusive  only  as  to  the  paragraph 
in  which  tbey  are  contained.— Merctuints'  Nat. 
Bank  v.  McClelian,  40  Ind.  App.  1,  80  N.  E. 
854. 

In  an  action  by  a  distributee  for  a  part  of 
a  bank  deposit  made  by  intestate,  there  was  no 
evidence  that  there  bad  been  no  administration 
of  intestate's  estate.  The  answer  contained  a 
general  denial,  and  in  another  paragraph  plead- 
ed confession  nod  avoidance.  Held,  that  the  ad- 
mission by  way  of  confession  and  avoidance  did 
not  relieve  the  heir  of  the  necessity  of  proving 
that  there  had  been  no  administration  of  the 
estate,  to  entitle  him  to  a  verdict- Id. 

[k]     (Snp.  1908) 

In  an  action  by  a  stockholder  on  behalf  of 
a  corporation  to  recover  the  value  of  pipe  sold 
by  the  president  claimed  by  defendant  to  have 
been  owned  by  liim  individually,  an  admission 
in  a  special  paragraph  of  the  answer  that  the 
corporation  had  purchased  the  pipe  did  not  over- 
come the  force  of  a  general  denial  in  the  an- 
swer.—Tevis  T.  Hammersmith,  170  Ind.  286,  84 
N.  E.  337. 

[I]  (App.  1910) 
Where,  in  an  action  against  a  township  for 
damages  to  sheep  by  dogs,  defendant  admitted 
that  certain  sheep  of  the  plaintiff  were  killed 
by  dogs  as  averred  in  the  complaint,  and  that 
it  tendered  to  plaintiff  $120  for  his  damages  and 
brought  the  tender  into  court  for  plaintiff's  ben- 
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t6U  the  tender  being  a  statutory  one  as  prorld- 
ed  bj  Bams'  Ann.  St.  190S,  f  3200,  was  an 
tdmission  of  the  township's  liability  for  dam* 
aces  to  plaintiff  in  some  amount— Wea  Tp., 
Tiivecanoe  County  t.  Cloyd.  91  N.  E.  959. 

Fm  Cues  fbou  Oihbb  States, 

See  3&  Cert.  Dig.  Plead.  fS  36i-26S;  17 

CiQVT.  Dig.  Eject.  H  201-203. 
See,  Also,  31  Gyc.  pp.  20B-215. 

lltS.  ProtMtattoB. 

A  protestation  Is  not  a  denial,  In  the  init 
in  wUdi  it  is  made,  of  the  allegation  protested 
■csinst— Clark  t.  Faulkner,  1  Blackt  218. 

For  Cabbs  raou  Otheh  States, 
See  39  Cent.  Dig.  Plead.  |  269. 
See,  also,  31  Cyc.  p.  215. 

1 129.  AdmlaalaBS  by  tallvre  to  traverse 
or  deny. 

As  affecting  matters  to  be  proved,  see  post,  | 
377. 

By  failure  to  reply,  see  post,  S  1S2. 
In  reply,  see  post,  S  177. 
Necessity  for  defense  in  general,  see  ante,  }  78. 
RfpreEentative  character  of  plaintiff,  see  Ex- 
ECCTOBS  AND  AOUINISTRATOBS,  (  444. 

M   (Sap.  ISIS) 

In  an  action  against  a  sheriff  for  a  false 
Tetura  on  a  writ  of  replevin,  if  the  defendant 
do  not  plead  the  general  issue,  nor  any  special 
plea  denying  that  the  original  suit  was  well 
fonoded,  it  is  admitted  to  have  been  so. — State 
tt  tel.  Chew  v.  Youmana,  1  lod.  217. 

Debt  on  sheriff's  bond.  Breach,  that  the 
relator  sued  out  a  writ  of  replevin  against  A., 
for  a  wagon,  which  writ  came  to  the  bands  of 
the  sheriff,  and  f-as  falsely  returned  that  the 
wagon  was  not  found  in  his  county.  There 
was  an  averment  that  the  wagon  was  in  the 
county,  etc.,  and  belonged  to  the  relator.  Pleas, 
ihst  the  property  was  not  in  the  county ;  that 
the  sheriff  did  not  make  a  false  return;  and 
that  he  used  due  diligence  to  serve  the  writ, 
etc.  Held,  that  the  pleas  did  not  deny  the  aver- 
mat  that  the  relator  own'^d  the  wagon,  but 
thereby  admitted  that  the  replevin  suit  was  well 
(oonded,  and  that  the  relator  had  only  to  prove 
that  the  return  was  false.— Id. 

[bl  In  pleading,  a  material  fact  asserted  by 
one  side,  and  not  denied  by  the  other,  is  ad- 
mitted.—(Sup.  1855)  Hufford  t.  State  ex  rel. 
White,  6  Ind.  303 ;  (1898)  State  ex  rel.  Bishop 
r.  C*rowe,  60  N.  E.  471,  150  Ind.  455. 

[e]  (Sap.U6S) 

Where,  in  an  action  on  ■  stodc  subscrip- 
tion, the  complaint  alleges  the  consolidation  of 
the  company  to  which  the  sabsfiription  was 
mide  with  the  plaintiff  company,  and  that  being 
consolidated  they  became  one  company  under 
Ibe  plaintiff's  name,  such  averment  is  admitted 
by  a  failure  to  controvert  it  by  the  answer.— 
Sparrow  v.  Evansville  ft  C.  R.  Co.,  7  Ind.  309. 


m    (Smy.  1858) 

..iatteni  weil  pleaded  which  are  not  denied 
by  the  answer  stand  admitted.— Warbritton  v. 
Cameron,  10  Ind.  902. 

[e]    (Sap.  18SU 

An  allegation  that  •  man  and  woman  were 
alone  in  a  room,  the  man  lying  on  a  sofa,  admit- 
ted by  not  being  denied,  does  not  constitute  an 
admission  of  intercourse  between  them.— Gar- 
rett T.  Garrett,  12  Ind.  407. 

[(]  (Smp.  1860) 
failure  to  answer  is  a  quasi  admissioa, 
tbotigh  the  cause  was  submitted  to  the  court  by 
consent,  and  evidence  beard  to  enable  the  court 
to  render  judgment.  A  hearing  under  Huch 
circtuiBtances  is  not  a  trial  without  an  issue, 
under  onr  Code.— Scott  v.  DiUile,  14  Ind.  17. 

Is]  (Snp.lSTS) 

In  an  action  to  recover  a  trotting  premium 
won  by  plaintiff's  horse,  an  answer,  alleging 
that  plaintiff  entered  hia  horse  in  the  race  with 
other  horses,  that  the  sole  consideration  for  the 
premium  was  money  claimed  to  have  been  won 
upon  a  race  by  reason  of  plaintiff's  horse  hav< 
ing  taken  second  place  therein,  is  bad,  in  that 
it  admits  the  complaint  by  not  denyiiv  it  and 
avers  nothing  in  avoidance  thereof.— Alvord  t. 
Smith,  63  Ind.  58. 

[b]    (Sap.  1880) 

Facts  of  the  complaint  not  controverted 
by  the  answer  are  virtually  admitted  to  be 
true.— Cole  v.  Wright,  70  Ind.  17a 

[1]  fSap.  1880) 
Matters  well  pleaded  in  a  complaint  not 
controverted  in  the  answer  must,  under  Code 
(2  Rev.  St.  187(J,  p.  71)  8  74,  be  taken  as  true 
in  testing  the  sufficiency  of  the  answer. — Buw- 
en  V.  Pollard,  71  Ind.  177;  Matter  r.  Camp- 
bell, 71  Ind.  612. 

U]  (8np.l8^ 
Under  2  Rev.  St  1876^  p.  71,  providing 
that  every  material  allegation  of  the  complaint 
not  specifically  controverted  by  the  answer  shall 
be  taken  as  true,  where  an  answer  in  no  man- 
ner controverts  any  id  the  all^^tlons  of  the 
complaint,  the  court  in  determining  the  suffi- 
ciency of  such  answer  must  construe  it  in  con- 
nection with  the  allegations  of  the  complaint, 
which  for  such  purpose  except  as  to  dates  must 
be  taken  as  true.— Armstrong  t.  Cavltt,  78  Ind. 
470. 

[k]     (Snp.  1S82) 

By  appearing  and  pleading  a  general  de- 
nial to  an  action  for  the  recovery  of  real  estate, 
defendant  admits  that  be  was  in  possession  of 
the  land  at  tJie  commencement  of  the  action. — 
Ilolmau  V.  Elliott,  86  Ind.  231. 

II]  (SBP.18S3) 

Allegations  of  time  and  vahie  in  pleading 
are  not,  as  a  general  rale,  material,  and  so 
are  not  confessed  by  not  denying  them.— Board 
of  Comers  of  Madison  County  t.  Burford.  93 

Ind.  3S3. 
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[m]    (Sap.  18S4) 

By  the  express  provlBiooa  o£  Rev.  St.  1881, 
S  383,  allegations  of  value  or  amount  of  dam* 
nges  are  not  to  be  considered  as  true  by  fail- 
ure to  controvert  tbem^Reynolda  v.  Baldwin, 
83  Ind.  57. 

{n]  (Sup.  18S6) 
In  a  complaint  for  libel,  allegations  that 
plaintiff  was  employed  by  a  certain  company, 
and  was  discharged  because  of  the  libel,  are 
not  allegations  of  value,  and  are  admitted  if  not 
denied  in  the  answer.— Over  t.  Schiffling,  102 
Ind.  Idl,  26  N.  £.  91. 

[o]  (App.  1S&8) 
Id  an  action  for  damages  for  negligence  in 
presenting  a  draft  for  acceptance,  an  answer 
which  did  not  deny  any  of  the  material  allega- 
tions of  the  complaint,  except  as  to  damages, 
and  concluded  by  alleging  that  defendant  was 
not  liable  as  alleged  In  the  complaint)  "bat,  if 
at  all,  only  for  nominal  damages,"  will  be  con- 
strued as  a  plea  only  to  the  amount  of  dam- 
ages recoverable.— Citizens*  Nat.  Bank  v.  Third 
Nat.  Bank,  49  N.  E.  171,  19  Ind.  App.  69. 

tpj  (Sup.  ma 

Civ.  Code,  I  115  (Bums'  Ann.  St.  1901,  § 
3C7),  provides  that,  when  a  pleading  is  founded 
OD  a  written  instrument,  such  instrument  may 
be  read  in  evidence  without  proving  its  execu- 
tion, unless  such  execution  is  denied  under  onth 
and  declares  that  there  can  be  no  waiver  of  the 
objection  that  such  an  answer  is  not  verified  by 
failing  to  move  to  strike  it  out.  Held,  that 
where  each  paragraph  of  the  complaint  in  an  ac- 
tion on  a  life  insurance  policy  charged  that  de- 
fendant executed  the  policy,  and  defendant  did 
not  deny  such  execution  under  oath,  defendant 
was  estopped  to  claim  that  the  policy  had  never 
in  fact  been  delivered  with  intent  that  it  should 
become  operative. — Fenn  Mut.  Life  Ins.  Co.  v. 
Norcross,  72  N.  E.  132,  1<J3  Ind.  379. 

[q]  (App.UOS) 

Where,  in  replevin  against  a  purchasing 
agent  by  his  principal  to  recover  goods  on  which 
the  agent  claimed  a  lien,  the  answer  alleged 
farts  entitling  defendant  to  a  lien,  it  did  not 
amount  to  an  admission  of  plaintifTs  ownership 
and  right  of  possession  since  a  plea  of  property 
in  the  defendant  is  not  a  plea  In  confession  and 
avoidance.— IVelker  v.  Appleman,  90  N.  E.  35. 

Fob  Cases  fboh  Otheb  States, 

See  39  Cent.  Dig.  Plead.  $1  270-275 ;  17 

Cent.  Dig.  Eject  SI  201-203. 
See,  also,  31  Cyc.  pp.  207-210. 

{D)  MATTER  IN  AVOIDANCE. 

Admissions  by  plea  of,  see  ante,  g  127. 

As  affecting  right  to  open  and  close  at  trial, 

see  Tbial,  J  25. 
In  replication  or  reply,  see  post,  §  17S. 
Joinder  of  denial  with  matter  in  avoidance,  see 
ante,  |  93. 

Joinder  with  denial  in  answer,  see  ante,  §  90. 
Materiality  of  issues  raised,  see  post,  g  371. 


Partial  defense,  see  ante,  f  80. 
Plea  of  payment,  see  Patuent,  |  55. 
Iteply  to  new  matter  in  answer,  see  post,  {  IGC 
Variance  between  set-off  and  bill  of  particulars, 
see  post,  i  32& 

S  130.  Hatnra  amd  ofiee  of  pleadlas  la 
eonf  eaalom  and  aToldanee, 

[8]    (Sap.  1S44) 

A  plea  which  confesses  the  cause  of  ac- 
titm  and  avoi^  It  by  some  new  matter  does 
not  amount  to  the  general  issue.— Page  t.  Pren- 
tice, 7  Blackf.  322. 

[b1   (8vp.  1892) 

Affirmative  relief  is  generally  had  od  a 
cross-complaint,  and  not  on  answer,  the  office  of 
an  answer  by  way  of  confession  and  avoidance 
being  to  set  up  matter  which  conatitutes  a  de- 
fense to  the  cause  of  action  stated  in  the  com- 
plaint-Crow V.  Carver,  82  N.  E.  509.  133  Ud. 
2«0. 

[C]   (App.  lUO) 
A  plea  in  bar  is  one  which  alleges  matter 
in  avoidance  of  a  cause  of  action.— Kunkle  T. 
Coleman,  92  N.  E.  61. 

Fob  Cases  fbom  Othbb  States, 

See  39  Cent.  Dio.  Plead,  {g  27G.  283. 
See,  also,  81  Cyc  pp.  215,  216. 

g  131.  Form  and  nanlaites  of  plea  im 

KoneraL 

(a]  (Snp.  1881) 

Where  a  deed  was  placed  in  the  hands  of  a 
third  person,  to  be  delivered  on  compliance  with 
a  certain  condition,  and  was  delivered  by  him 
to  the  grantees  In  violation  of  such  condition, 
and  the  grantees  conveyed  a  part  of  the  land  to 
a  purchaser  for  a  valuable  consideration,  an  an- 
swer, in  an  action  by  the  grantor,  setting  up 
that  he,  with  full  knowledge  that  the  deed  men- 
tioned in  the  complaint  bad  been  delivered  to 
the  grantees,  rented  of  the  grantees  sncb  land 
and  accepted  it  as  their  tenant  for  a  year,  was 
insufficient,  as  it  neither  denied  nor  avoided 
the  charge  of  the  complaint  that  the  deed  was 
delivered  in  violation  of  the  condition  on  which 
it  was  placed  in  such  third  person's  custody.— 
Uobhins  T.  Magee,  76  Ind.  381. 

(b]  (Snp.  Ig89) 

To  be  good,  an  answer  in  confession  and 
avoidance  need  not  confess  the  cause  of  action 
precisely  as  it  is  alleged;  for  even  under  the 
strict  rules  of  the  common  law  it  was  suffi- 
cient if  the  plea  gave  color  to  the  cause  of  ac- 
tion stated  in  the  declaration.— Cooper  t.  Smith, 
•21  N.  E.  887,  119  ind,  313. 

[cl  (Sap.  1S92) 
An  answer  cannot  be  good  as  a  plea  In 
confession  and  avoidance,  unless  it  overcomes  by 
affirmative  allegations  the  prima  facie  case  which 
it  confesses  and  seeks  to  avoid. — Racer  v.  State, 
31  N.  E.  81,  131  Ind.  393;  Buckles  t.  Same, 
31  N.  Bl  80,  131  Ind.  600. 


This  Digest  is  oompiled  om  tko  Xcy-Hoaibar  Systna.  Tor  «zplanatio%  see  pace  UL 


Digitized  by 


Google 


I  131  (8  Ind.  Dlg.-Page  »]  PLEADING,  III  (D). 


[d)  (APP.19M) 
Ad  answer  in  a  single  paraffraph  may  con- 
fess certain  ailegations  of  the  cotni>laiat.  aad 
a?oid  the  same  b;  afGrmative  facts,  and  deny 
all  otbers.— Unger  t.  MeUioger.  77  N.  E.  814,  37 
Ind.  App.  639,  117  Am.  St.  Rep.  348. 

Fob  Cases  fboh  Other  States, 

Sex  39  Cent.  Dig.  Plead.  §|  277,  278. 
See.  also,  31  Cjc  pp.  215,  216. 

I1S2.  Btstament  of  new  matter  eonati- 
tnting  defense  nnder  codes  of 
proeednre. 

[a]  (Sap.  ISM) 
An  answer  setting  np  in  defense  a  failure 
to  perform  an  agreement  to  execute  an  indem- 
nifying bond  is  bad,  when  it  does  not  set  forth 
any  iojar;  resulting  from  such  failure,  but 
shows  that  injury  never  can  happen.— Billan  v. 
HeicUebratti.  23  Ind.  71. 

pii  (Smp.l8U) 
To  a  complaint  for  conversion  of  a  horse 
btrosted  to  defendant  to  pasture,  and  not  sur- 
rendered  on  demand,  defendant  pleaded  that  he 
was  not  to  be  reepcuisible  for  injnrr  caused  by 
•  railroad  running  through  his  farm,  or  loss 
from  insuffident  fences.  Held,  that  the  plea 
was  bad  on  demurrer  in  not  alleging  that  the 
failure  to  surrender  was  caused  by  the  railroad 
or  insafflcient  fences. — Glenn  t.  Dailey,  00  Ind. 
«72. 

[c]  (Sap.  18S6) 

Where,  in  an  action  to  Quiet  title,  it  ap- 
pears that  an  unacknowledged  contract  of  sale, 
execated  by  plaintifTs  grantor  to  defendant  be- 
fore the  conveyance  to  plaintiff,  has  been  re- 
'Hirded.  a  plea  admitting  that  the  contract  was 
not  entitled  to  record,  and  averriQg  that  defend- 
tat  was  ready  to  perform  the  conditions  of  the 
cootract,  but  failing  to  aver  that  he  did  per- 
form such  conditioDs,  is  bad  as  a  plea  in  con- 
fession and  avoidance.— Walter  r.  Uartwlg,  lOG 
Ind.  123,  6  N.  E.  5. 

[d]  (S«p.lS87) 

In  a  suit  on  a  promissory  note,  an  answer 
that  the  sole  consideration  therefor  was  the 
parcbase  of  an  eighth  interest  in  certain  land; 
"that,  by  the  terms  of  said  purchase,  the  de- 
fendant was  entitled  to  a  deed  for  said  land, 
and  to  the  possession  thereof;  and  that  the 
■ame  had  been  demanded  and  refused,— is  bad 
OD  demurrer,  for  failing  to  show  from  whom 
the  land  was  purchased,  or  upon  whom  the  de- 
mand was  made.— Winstandley  v.  Rariden,  110 
Ind.  140,  11  N.  E.  IS. 

[tl  (Snp.  18») 
In  an  action  by  a  tenant  for  damages  to  bis 
flowing  crops,  and  for  undermining  his  boose, 
resulting  from  the  removal  of  gravel  from  the 
land,  an  allegation  lo  the  answer  that  "all  dam- 
ages to  the  crops  and  land"  had  been  assessed 
and  paid  to  the  landowner  is  sufficiently  specif- 
ic to  inrlade  damages  for  injury  to  the  house, 
in  tile  absence  of  any  allegation  in  the  com- 

TUs  IHsMi  ia  eompllod  m  «h«  Saj-H 


plaint  of  a  special  right  in  the  house.— Shauver 
V.  Phillips,  7  Ind.  App.  12,  32  N.  £.  1131,  31 

N.  E.  450. 

[f]  (Sop.  1896) 
Under  Rev.  St  1804.  S  350  (Rev.  St.  1881, 
8  347),  providing  that  an  answer  shall  "clearly 
refer  to  the  cause  of  action  intended  to  be  an- 
swered," a  paragraph  of  an  answer  in  an  ac- 
tion to  recover  for  an  assault  and  battery, 
which  pleads  justification  of  an  assault  therein 
mentioned,  but  not  alleged  to  be  the  same  de- 
clared on,  and  which  is  stated  to  have  taken 
place  on  a  different  date  from  the  date  alibied 
in  the  complaint,  is  not  responsive  to  the  issue 
tendered,  and  is  bad  on  demurrer.— Pyle  Pey- 
ton, 143  Ind.  90,  44  N.  E.  025. 

Fob  Cases  from  Otueb  States, 
Sbb  39  Cent.  Uig.  Plead.  S  279. 
See,  also,  31  Cyc.  pp.  218-221. 

S  133.  OMmk  ooIu. 

[a]  (Sup.  1S89> 
The  complaint  alleged  that  plaintiff  deliv- 
ered a  check  to  defendant  for  collection;  that 
defendant  collected  it,  but,  instead  of  returning 
the  proceeds,  deposited  them  in  his  own  name 
in  a  bank  which  was  and  ia  totally  insolvent. 
The  answer  admitted  defendant's  receipt  and 
collection  of  the  check,  and  the  deposit  in  his 
own  name,  but  alleged  that  the  bank  was  in 
good  repute  for  solvency ;  that  he  undertook 
the  collection  gratuitously ;  and  that  plaintiff 
had  accepted  the  certificate  of  deposit,  with 
knowledge  of  all  the  facts,  in  full  satisfaction  of 
defendant's  obligation,  and  had  received  divi- 
dends thereon  from  the  receiver  of  the  bank. 
Held,  that  the  answer  gave  sufficient  color  to 
plaintiff's  cause  of  action,  and  was  good  as  a 
confession  and  avoidance. — Cooper  v.  Smith,  119 
Ind.  313,  21  N.  £.  887. 

Fob  Cases  fboh  Otueb  States. 

See  3!)  Cent.  Dig.  Plead,  g  280. 
See,  also,  31  Cyc,  pp.  21G,  217. 

S  134.  Matter  In  JnstlfloKtion  ar  eze»e. 

[a]  <Sap.  isn) 

Id  an  action  on  an  agreement  to  pay  the 
balance  of  an  account  stated  in  work.  ,{f  order- 
ed, after  a  certain  date,  on  which  account  there 
are  credits,  an  answer  showing  that  a  part  of 
the  credits  were  given  for  notes  purporting  to 
have  been  executed  by  good  parties,  hut  which 
notes  proved  to  be  forgeries.  Is  good,  as  showing 
failure  of  consideration  to  the  agreement  to  the 
extent  of  the  amount  of  the  notes.— Davis  t. 
Doherty,  69  Ind.  11. 

[b]  (Sup.  1391) 

.  An  answer  which  confesses  the  conduct 
complained  of,  and  justifies  it  by  a  theory  suffi- 
cient, though  different,  from  that  upon  which 
the  complaint  is  based,  is  sufficient— Hawking 
T.  Stanford,  37  N.  B.  794,  138  Ind.  287. 

Fob  Cases  fboic  Otiieb  States. 
See  39  Cent.  I>ia.  Plead.  S  281. 
See,  also,  31  Cyc.  pp.  217,  2ia 
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S136.  Matter  aTaUaU«  ud«r  ceaenl 

Qrounds  for  demurrer,  see  post,  i  IM. 
Motion  to  gtrike  oat,  see  post,  8  352. 
Necessity  for  reply  to,  see  post,  1 166k 
Strikinx  out,  see  post,  |  864. 

[h]    (Sop.  UW) 

Any  jrround  of  defense  which  admits  the 
facts  alleged  in  the  declaration,  bnt  avoids  the 
action  by  matter  which  the  plaintiff  would  not 
be  bound  to  prove  or  dispute  In  the  Brst  in- 
stance on  tb«  general  issue,  may  be  pleaded  spe- 
cially; but  any  matter  of  defense  which  denies 
what  the  plaintitr  would  on  the  general  issue  be 
bound  to  prove  In  the  firat  instance  in  support 
of  bis  action  ought  to  l>e  given  in  evidence  on 
the  genera]  iwue.— Davia  y.  Whipple,  1  Blackf. 
906. 

[b]  (Sap.  1821) 

In  assumpsit  by  the  assignee  against  the 
assignor  of  a  promissory  note,  a  special  plea 
denying  the  assignment  is  bad,  because  it 
amounts  to  the  general  isane.— Scribner  ▼.  Bul- 
litt, 1  BlaiAf.  112. 

[c]  (Snp.l8S9) 

It  is  no  objection  to  a  special  ptea,  on  gen- 
eral demurrer,  that  It  amounts  to  the  general 
issue.— Lair  t.  Abrams,  S  Blackf.  191. 

[d]  (Sep.  1853) 

A  Special  plea  which  amounts  only  to  the 
general  issue  is  bad.— Payton  t.  Secar,  4  Ind. 
646. 

In  a  suit  to  subject  to  sale,  a  contract  for 
the  sale  and  purchase  of  land  held  as  collateral 
security  for  the  payment  of  promissory  notes, 
where  the  general  denial  Is  in  a  paragraph  of 
the  answer  alleging  that  the  defendant  was  not 
a  maker,  but  merely  ao  indorser  of  the  notes, 
and  did  not  assign  the  contract  for  the  sale  of 
the  land  to  the  plaintiff,  either  by  delivery  or 
indotaement,  is  demnrrable. — Vau^n  v.  Cash- 
ing, 23  Ind.  184. 

[f]  (Sup.  1872) 
To  a  complaint  charxing  that  the  defendant 
had  obstructed  a  stream  of  water,  and  caused  it 
to  flow  over  plaintifTs  adjoining  lands,  the  de- 
fendant answered  by  general  denial,  and  also, 
in  another  paragraph,  that  plaintiff  had  previ- 
ously diverted  the  water  coarse  to  defendant's 
injury,  and  that  defendant,  for  bis  own  protec- 
tion, had  restored  it  to  its  natural  channel. 
Held,  that  a  demurrer  to  this  paragraph  was 
properly  overruled.— Harding  t.  Whitn«y,  40 
Ind.  379. 

Ig]     (Sap.  1874) 

Although  by  statute  the  defendant,  in  an 
action  for  the  recovery  of  real  property,  may 
avail  himself  of  any  defense  under  the  general 
denial,  be  may  oevertbeless  plead  specially.- 
Vanduyn  v.  Hepner,  45  Ind.  580. 

[b]  It  Is  not  error  to  sustain  a  demurrer  to  a 

special  paragntph  of  an   answer,  when    the  I 


facts  It  put  In  Issue  are  admissible  In  evidracp 
under  the  general  denioL— (Sup.  1874)  De  Ha- 
ven v.  De  Haven,  46  Ind.  296;  ^ttf)  Alvord  t. 
Snath,  63  Ind.  SS;  (18S2)  lUdweU  T.  KidweU, 
84  Ind.  224;  aSSS)  Flora  v.  Cline,  89  Ind. 
208;  (1891)  Craig  v.  Fraaier.  127  Ind.  286,  26 
N.  E.  842;  (1893)  SUndard  Life  &  Acc  Ins. 
Co.  V.  Martin,  133  Ind.  376,  33  N.  BL  106. 

[11    (Sap.  1876) 
The  rejection  of  a  special  answer,  alleging 
matters  which  can  be  proved  under  the  general 
denial,  also  pleaded,  is  not  error.— City  of  Au- 
rora V.  Colshire,  65  Ind.  484. 

[j]  (Sop.  1881) 
Where  an  answer  sets  op  tacts  which  if 
proven  would  not  leave  uncontradicted  enough 
of  the  complaint  to  constitute  a  cause  of  action, 
the  answer  states  a  defense,  though  this  allega- 
tion might  have  been  proven  under  the  general 
denial,  if  one  had  been  pleaded.— Stoddard  t. 
Johnson,  7G  Ind.  20.- 

[k]    (Sop.  UU) 

A  defendant  In  suit  to  recover  real  estate 
may  give  in  evidence  all  defenses  nnder  the  gen- 
eral denial;  but,  If  he  elects,  he  may  plead 
specially,  and  when  he  does  so,  and  his  answers 
are  bad.  it  is  error  to  overrule  a  demurrer  to 
them.— Over  v.  Shannon,  75  I&d.  852. 

ni  (Sop.  i8») 

The  complaint  in  an  action  against  the 
sureties  on  a  bank  cashier's  bond  alleged,  in  re- 
spect of  losses  doe  to  unauthorised  loans,  that 
the  "exchange  committee"  provided  for  by  the 
by-laws  duly  existed.  The  answer  defended  on 
the  ground  that  there  was  no  such  committee, 
and  that  in  consequence  the  duties  of  the  cash- 
ier were  enlarged  beyond  what  was  contemplat- 
ed when  the  bond  was  executed.  It  also  con- 
tained a  general  deniaL  Held,  that  the  allega- 
tions of  the  answer  as  to  the  committee  amount- 
ed to  a  denial  of  the  complaint,  and  it  was  not 
error  to  sostaio  a  demurrer  to  such  allegations, 
as  the  general  denial  remained.— Wallace  v.  Ex- 
change  Bank  of  Spencer,  126  Ind.  205,  26  N. 
E.  17G. 

[m]    (Sop.  1S91) 

In  an  action  -against  a  school  town  for 
breach  of  a  written  contract  engaging  plaintiff 
as  a  teacher,  where  the  complaint  avers' that 
plaintiff  was  duly  employed  by  the  legally  elect- 
ed and  qualiSed  school  trustees  of  the  corpora- 
tion, an  answer  which  alleges  that  the  persons 
who  signed  plaintifTs  contract  were  not  duly 
elected  and  qualified  school  trustees,  but  mere 
usurpers,  is  demurrable  when  pleaded  after  a 
general  denial,  since  it  is  only  a  special  denial. 
—School  Town  of  Milford  V.  Powner,  126  Ind. 
628,  26  N.  £.  484. 

tD]  (SVP.18U) 
Where  defendants  answer  waa  in  two  para- 
graphs,  the  first  being  a  general  denial,  and  the 
second  a  special  ^ea,  and  every  material  aver- 
ment of  the  plea  could  have  been  proven  under 
the  general  denial,  it  was'  not  error  to  sQstain 
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*  d«mamr  to  the  plea.— Toledo,  St  I*  &  E.  G. 
R.  Co.  T.  StepbenMHi,  ISl  Ind.  208,  SO  N.  El 
1082. 

[o]  (Jlpp.un) 

Plaintiff  aaed  to  recorer  upon  a  bond  exe- 
rated  by  defendant  to  Indemnity  bim  againat 
low  br  reason  of  a  certain  ditch  assesBmeat 
i^nat  land  he  <  was  about  to  tal^e  a  mortgage 
npoB.  The  complahit  alleged  the  foreclosare  of 
tbe  mortgage,  the  adjudication  of  the  assess- 
meot  to  be  a  Uen  paramount  to  ihe  mortgage, 
sod  payment  of  tiie  assessment  by  the  plaintiff. 
Tbe  defendant's  answer  consisted  of  a  general 
denial,  and  a  special  plea  alleging  that  the  as- 
sessment was  only  ao  apparent  lien,  and  that 
long  befoz«  the  foiedosure  all  of  the  ditch  al- 
lotted to  the  laud  bad  been  constructed  by  tbe 
tben  ownen,  and  tbe  land  discha^ed.  Held, 
that  tbe  matters  therein  set  fortii  could  irnve 
been  given  in  evidence  under  the  general  denial. 
-81nyter  t.  Union  Cent  Life  Ins.  Co..  3  Ind. 
App.  312.  29  N.  E.  608. 

[p]    iSuw.  1893) 

In  an  action  by  an  administrator  to  set 
tside  a  conveyance  of  laud  made  t>y  the  In- 
tntate  in  his  lifetime,  in  vbirfa  tbe  complaint 
alleges  that  claims  allowed  against  tbe  estate 
■mount  to  $550,  and  claims  pending  to  $250 
more,  and  that  the  personal  estate  Is  only  $14, 
and  tbe  first  paragraph  of  tbe  answer  Is  a 
general  denial,  a  demurrer  is  properly  sustained 
to  the  second  paragraph,  alleRing  that  the  in- 
testate owed  no  debts  at  the  time  of  his  death, 
since  such  paragraph  amounts  only  to  a  general 
denial.— Bsdabaugh  T.  Silvers,  135  Ind.  605.  35 
N.  E.  G»4. 

la  <App.l8S3) 

A  demurrer  lies  to  the  second  paragraph 
of  an  answer  in  replevin,  pleading  property  in 
a  third  person,  that  defense  bring  provable  un- 
der tbe  general  denial  of  the  first  paragraph.— 
Fruits  T.  XUmore,  8  Ind.  App.  278,  34  N.  K 
S20. 

Ir]  ,App.  IMO) 
Where  defendant  in  an  action  for  wrongful 
CDQTcralon  answered  in  two  paragraphs— tbe 
first  a  general  denial,  and  tbe  second  an  allega- 
tion that  plaintiffs  goods  were  taken  from  de- 
fmdant's  possession  by  virtue  of  legal  procesB 
inoed  by  a  third  party,— It  was  not  error  to 
RStain  a  demurrer  to  the  second  paragraph,  as 
the  defense  therein  contained  might  be  proved 
mider  the  general  denial. — Cleveland,  C,  C.  & 
St  "L.  Ry.  Co.  V.  Wright,  58  N.  B.  53»,  25 
Ind.  App.  525. 

Fob  Casks  frou  Otheb  States, 

See  39  Ck.nt.  Diq.  Plead.  {  284;  6  Ceht. 

Dig.  Assumpsit.  |  110. 
See,  also,  31  Gyc.  p.  21& 

1 13T.  Matter  BTallmbl*  wider  otker  spe- 
elsl  pie*. 

M  (top.un) 
Where  all  the  evidence  admissible  under  a 
certain  paragrapb  of  a  pleading  may  be  admit- 


ted under  other  paragraphs,  it  is  not  error  to 
sustain  a  demurrer  to  the  former. — Gabe  v.  Uc- 
Oinnis.  68  Ind.  538. 

tb]  (Sap.  1896) 
It  is  not  error  to  sustain  a  demurrer  to 
one  of  several  paragraphs  In  an  answer,  where 
all  the  evidence  which  could  he  introduced  under 
the  atriclEen  paragraph  can  lie  introduced  under 
the  paragraph  or  paragraplia  remaining.  — 
Moore  t.  Morris,  142  Ind.  354,  41  N.  E.  700. 

Fob  Casu  fboh  Othkb  States, 
Ski  39  Cent.  Dig.  Plead.  |  285. 
See,  also,  31  Cyc  p.  218. 


(£)  SET-OFF,  COUNTERCLAIM.  AMD 
CBOSS-COMPLA I  NT. 

Aider  by  verdict  or  judgment,  see  post,  {  435. 

Amendment  to  plead  new  set-oS  or  counter- 
claim, see  post,  I  262. 

As  affecting  right  to  open  and  close  at  trial, 
see  Tbial,  1  25. 

Bill  of  particulars  of  set-off  or  munterclaim,  see 
post,  i  319. 

Contest  of  will  by  cross-complaint^  see  Wius, 
I  222. 

Copy  of  account  alleged  as  set-off,  see  post,  I 

330. 

Cross-biU  in  equity,  see  EquiTT.  H  195-202. 

Cross-complaint  as  affected  by  dismissal  of  ac- 
tion, see  DisuisSAi.  and  Nonsitit.  |  42. 

Cross-complaint  as  affecting  amount  in  contro- 
versy, as  determining  appellate  jurisdiction  as 
between  particular  courts,  see  CouBTS,  | 
220  (14). 

Cross-complaint  for  cancellation  of  instruments, 

see  Cancbu^tion  of  iRsnnncENTs,  %  38. 
Cross-complaint  for  reformaticm  of  instmment, 

see  REFOBUATION  or  iRffTBUlCBntS,  {  38. 

Cross-complaint  in  action  against  basband  or 

wife,  see  Husband  and  Wife,  |  229. 
Cross-complaint  or  counterclaim  for  specific  per* 

formance  of  contract,  see  Specific  Pbefobu- 

ARCB,  I  lis. 
Cro88K>omplaint  to  enforce  li^t  of  subrogation, 

see  SCBBOOATION,  I  41. 
Cross-complaint  to  quiet  title  by  purclmaer  at 

execution  sale,  see  Execution,  |  283. 
Demurrer  to  set-off  good  in  part;  see  post,  | 

204. 

Distinction  l>etweea  answer  and  counterclaim, 

see  ante,  |  76. 
Effect  of  demurrer  to,  as  opening  record,  see 

post,  S  217. 

Evidence  admissible  under  plea  of  set-off  or 

counterclaim,  see  post;  f  384. 
Evidence  of  set-off,  counterclaim,  or  recoupment 

under  general  denial  or  plea  in  bar,  see  post; 

I  382. 

Filing  account  where  answer  by  way  of  set-off 
is  based  on  account,  aee  Account,  Action 
on,  {  5. 

Grounds  for  demurrer,  see  post,  1 195. 
In  actions  for  breach  of  covenants,  see  Cove- 
nants, 8  115. 
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Id  actions  for  dissolation  and  accounting  of 
partnership,  see  Pabtnebshif,  |  327. 

In  actions  for  divorce,  see  I>ivobce,  8  101. 

In  actions  for  partition.  Bee  Partition,  8  57. 

In  actions  for  price  of  goods,  see  Sales,  g  354. 

In  actions  for  reformation  of  instruments,  see 
Refobuation  of  Instbuments,  §  37. 

In  actions  on  bonds  of  executor  or  administra- 
tor, see  ExEcuTOBs  and  Administbators,  § 
537  (8). 

In  actions  to  foreclose  mortgages,  see  Mortga- 
ges, 8  455. 

In  actions  to  quiet  title,  see  Quieting  Title, 
8  39. 

In  ejectment,  see  Ejectuent,  88  72,  73. 
In  joBtices'  courts,  see  Jtisncxs  of  the  Peace, 
8  93. 

In  reply,  see  post,  8  1G9. 

In  suit  to  foreclose  mortgage,  see  Chattel 

MOBTOAOES,  8  277. 
Joinder  of  causes  of  action,  see  Action,  §  4^. 
Joinder  with  other  defense,  see  ante,  8  92. 
Necessity  for  filing  written  instruments  with 

pleading,  see  post.  8  30S. 
Replication  with  demurrer  to.  see  post,  8  188. 
Striking   out   answer  containing  set-off,  see 

post,  8  352. 

Trial  of  cause  on  cross-complaint  asking  affirm- 
ative relief,  see  Tbial,  8  18. 
Waiver  of  obJectioDB,  see  post,  88  411,  412. 

8  138.  Natvra  »nd  office  of  pleading. 

Answers  and  counterclaims  by  different  defend- 
ants, see  ante,  8  ^• 

Distinction  from  pleading  in  avoidance,  see 
ante,  8  130. 

[a]  (Sup.  1871) 

The  only  real  difference  between  a  com- 
plaint and  a  cross-complaint  is  that  the  first 
is  filed  by  the  plslntiff,  and  the  second  by  the 
defendant.  Both  contain  a  statement  of  the 
facts,  and  each  demands  affirmative  relief  upon 
the  facts  stated.  Id  the  making  np  of  the  is- 
sues and  the  trial  of  questions  of  fact,  the  court 
is  governed  by  the  same  principles  of  law  and 
rules  of  practice  in  the  one  case  as  in  the  oth- 
er. When  a  defendant  files  a  cross-complaint 
and  seeks  affirmative  relief,  he  becomes  the 
plaintiff,  and  the  plaintiff  in  the  original  action 
becomes  the  defendant  in  the  cross^mpiaint. — 
Ewing  T.  Patterson,  35  Ind.  326. 

[b]  (App.im) 

A  connterclaim  presupposes  affirmative  re- 
lief  and  may  be  good  on  demurrer,  whether  it 
be  a  full  defense  or  not,  and  it  must  state 
facts  showing  a  liability  of  plaintiff  to  defend- 
ant in  respect  to  transactions  set  out  in  the 
complaint.— Johnson  t.  Stierwood,  34  Ind.  App. 
490,  73  N.  B.  180. 

[cj    (App.  1907) 

A  pleading  though  styled  on  its  face  a 
cross-complaint,  being  shown  by  its  allegations 
to  be  a  counterclaim,  will  be  treated  as  such. — 
Beardon  v.  Higgins,  39  Ind.  App.  863,  79  N. 
E.  208. 


Fob  Cases  frou  Otheb  States, 

See  39  Cent.  Dig.  Plead.  8  280. 
See,  also,  31  Cyc.  pp.  221,  222. 

8  139.  Keeesslty  for  plaa  or  answer. 

[a]    (811P.19M)  ^ 

In  an  action  on  a  life  insurance  policy  for 
the  amount  due  at  the  death  of  the  insured, 
where  the  company  failed  to  file  any  counter- 
claim for  unpaid  premiums,  it  is  not  entitled  to 
a  reduction  therefor,  though  the  policy  provides 
that  the  company  may  retain  any  unpaid  pre- 
miums on  final  payment  of  the  policy. — Penn 
Mutual  Ufe  Ins.  Co.  t.  Norcross,  163  Ind.  37!^ 
72  N.  E.  132. 

Fob  Cases  frou  Otheb  States, 
See  39  Cent.  Dig.  Plead.  8  287. 
See,  also,  31  Cyc.  p.  222. 

8  140.  Time  for  pleading. 

[a]  (Snp.  1883) 

One  of  two  judgment  debtors  sued  his  co- 
debtor  and  the  judgment  creditor  to  enjoin  the 
collection  of  the  judgment.  The  co-debtor, 
though  served  with  process,  did  not  appear,  and 
there  was  a  finding  for  the  judgment  creditor. 
Held,  that  a  counterclaim  filed  by  such  co- 
debtor  in  vacation,  pending  a  motion  by  the 
plaintiff  for  a  new  trial,  was  filed  too  late,  and 
was  properly  stricken  out— Helm  v.  First  Xat. 
Bank  of  HuntingttMi,  91  Ind.  44. 

[b]  (Snp.  1SS6) 

After  the  issues  are  closed,  and  the  cause 
set  for  trial,  permission  to  file  a  cross-complaint 
is  In  the  sound  discretion  of  the  trial  court,  and 
an  order  refusing  permission  to  do  so  will  not 
be  set  aside  unless  it  is  shown  that  that  discre- 
tion  has  been  abused.— Bever  v.  North,  107  lad. 
rA4,  8  N.  E.  576. 

[c]  (Sap.  1S8S) 

The  practice  of  permitting  a  counterclaim 
to  be  filed  after  the  evidence  is  in  and  findings 
made  by  the  trial  court,  wlille  not  erroneons, 
is  not  to  be  commended.— Alleman  t.  Hawley, 
117  Ind.  532,  20  N.  El.  441. 

[d]  (Sup.  1&03) 

Where,  in  an  action  against  a  receiver,  it 
was  agreed  that  matters  of  set-off  and  counter- 
claim might  be  given  in  evidence  under  a  gen- 
eral denial,  it  was  not  error  for  the  court,  at 
the  conclusion  of  the  evidence,  to  direct  such 
receiver  to  file  an  additional  answer  of  set-off 
and  counterclaim,  founded  on  the  same  items 
and  facts.— Whitcomb  t.  Stringer,  66  N.  £.  443, 
160  Ind.  82. 

For  Cases  fbou  Other  States, 
See  39  Cent.  Dig.  Plead.  8  2S8. 
See,  also,  81  Cyc.  p.  225. 

S  142.  Form  and  re«nl>itM  of  plea  or  an- 
swer Im  KMwraL 

Pleading  as  both  answer  and  counterclaim,  see 

ante,  8  92. 
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[■]  (9«p.lS36) 

If  a  diiKount  exceed  the  plalntitTs  de- 
mand, the  defeodant  shall  have  judgment  for 
the  balance  ia  bis  favor,  aod  for  tbe  costs  of 
suit;  and  it  is  not  necessary  for  the  defendant 
to  pray  judgment  for  the  balance  of  bis  plea 
«r  notice.— Uurd  v.  E:arl,  4  Blackf.  184. 

[b]  (8a».UW) 
A  plea  of  set-off,  containing  sei'era)  dis- 
tinct matters,  is  Id  the  nature  at  a  declara'Un 
containing  Bereral  counts.— Shearman  v.  Fd- 
iDWi,  S  BUckf.  450. 

[el    (Sup.  18SS) 

in  an  action  on  a  note  by  tbe  indorsee 
flpreof,  defendant  answered  that  be  was  secu- 
rity for  tbe  payee  on  a  note  given  by  tbe  payee 
to  one  R. ;  that  after  he  gave  the  note  sued  on, 
and  before  the  same  was  transferred  to  plain- 
tiff, it  was  agreed  between  said  payee  and  de- 
fendant that  be  (defendant)  should  pay  tbe  note 
to  R..  and  should  have  a  credit  upon  the  note 
in  snit ;  that  R.  recovered  judgment  against 
defendant  on  tbe  note  on  wbicb  he  was  security, 
vhicb  jud;:ment  be  was  bound  to  pay.  and  which 
iinoant  be  prayed  as  a  set-off.  Held,  on  de- 
norrer.  that  tbe  answer  was  bad,  in  that  it  did 
not  allege  tbe  agreement  which  it  set  up  in  de- 
fense was  made  before  breach  of  tbe  contract 
fDfd  on,  and  that  it  omitted  to  allege  that  de- 
fendant had.  in  accordance  with  his  contract, 
paid  tbe  jadgment  or  any  part  of  It— Billingsley 
T.  Stratton,  11  Ind.  396. 

[dl  (S«».lS5B) 

Where  a  paragraph  of  an  answer  does  not 
purport  to  plead  a  eet-off,'and  tbe  facts  averred 
do  not  show  a  liability  to  tbe  defendant,  it  can- 
not be  treated  as  a  set-off. — Smith  v.  Baxter,  13 
Ind.  151. 

[•]    (Sap.  U61> 

A.  drew  a  bill  of  exchange  upOu  A.  A  B. 
(as  a  firm),  in  favor  of  C,  who  indoraed  It  to 
A  k  B.,  and  they  indorsed  it  to  a  bank.  To 
suit  thereon,  A.  and  C  answered  that  C.  was 
oolr  an  aceommodatioo  indorser  for  A.  &  B. ; 
that,  when  the  bill  fell  due,  tbe  bank  was  In- 
debted to  A.,  for  the  use  of  A.  &  B.,  in  a  cer- 
tain sum,  and  in  a  farther  sum  of  money  de- 
posited by  one  D.  for  the  use  of  A.  &  B.  Held, 
that  this  answer,  though  a  nondescript  in  plead- 
ing, was  yet  sobstantially  good,  as  its  averments 
in  sattstance  alleged  the  indebtedness  to  be  to 
A  k  B.— Larrimore  v.  Heron,  16  Ind.  350. 

in  (SaP>  1876) 
Id  an  action  on  a  note  by  its  assignee, 
where  the  pleading  filed  by  defendant  shows  that 
it  n  intended  as  a  counterclaim  against  tbe 
payee,  tt  cannot  at  tbe  same  time  be  considered 
as  an  answer  to  plaintiff's  cause  of  action. — 
(rtbe  r.  MirGinais,  55  Ind.  372. 

It]    <SHp.  1881) 
A  pleading  which  states  matters  atlsing 
oat  of,  and  connected  with,  the  plaintiff's  cause 
of  action,  which  might  have  been  tbe  subject 


of  an  action  in  favor  of  the  defendant,  is  prop- 
erly a  counterclaim,  and  will  be  treated  as 
such,  although  called  a  cross-complaint.— Jones 
V.  Ilatbaway,  77  Ind.  14. 

[h]    (Sap.  1882) 
A  plea  containing  proper  allegations  for  a 
counterclaim  may  be  treated  as  such,  oltbongh 
filed  as  an  answer.- Porter  v.  Reid,  81  Ind. 

5Cl>. 

[1]  (Snp.  1889) 
Where  a  pleading  concludes  with  a  prayer 
for  affirmative  relief,  and  tbe  court  granted  af- 
firmative relief,  it  must  be  regarded  as  a  coun- 
terclaim, though  It  was  styled  an  answer.— 
Wright  V.  Anderson,  20  N.  E.  247.  117  Ind. 
349. 

m  (App.u»3) 
It  would  seem  that  when  the  same  matter 
may  be  pleaded  as  an  answer  by  way  of  recoup- 
ment, or  by  way  of  connterclaim,  that  the  de- 
fendant has  the  right  to  elect— firower  t.  Kel- 
lis,  33  N.  E.  672,  6  Ind.  App.  323. 

[k]     (App.  1906) 

Where,  in  an  action  to  cancel  a  note  and 
mortgage  on  real  estate  on  the  ground  of  an 
alleged  breach  of  warranty  in  the  deed  of  the 
land  from  defendant  to  complainant,  a  para- 
graph of  defendant's  pleading  sought  a  reforma- 
tion of  the  deed  and  mortgage,  and  a  foreclosure 
of  tbe  latter,  it  was  to  be  treated  as  a  counter- 
claim, notwithstanding  that  it  was  designated 
by  defendant  as  an  "answer  by  way  of  counter- 
claim."—Johnson  T.  Sherwood,  73  N.  E.  180,  34 
Ind.  App.  490. 

[1]    (App.  1907) 

Whether  defendant's  pleading  is  an  answer, 
set-off,  or  counterclaim  must  be  determined  from 
the  facts  stated  therein.- Excelsior  Clay  Works 
V.  De  Camp,  40  Ind.  App.  26,  80  N.  E.  081. 

Im]    (Snp.  1909) 

Tbe  court  will  determine  tbe  character  of 
a  pleading,  whether  it  is  an  answer  or  a  coun- 
terclaim, by  the  facts  which  it  contains  and  the 
character  of  relief  sought,  and  not  by  what  tbe 
pleader  calls  it.— Cleveland,  C,  C.  &  St  L.  B. 
Co.  V.  Rudy,  80  N.  E.  051. 

Fob  Cases  fbou  Otheb  Staies, 

See  39  Cent.  Dig.  Plead.  If  200,  291.  297, 
300. 

See,  also,  81  Cyc  pp.  22ft-229. 

S  144.  Matter  of  aet-oC  in  cenerol* 

[a]  (Snp.  1836) 

Under  the  statute,  a  plea  of  matters  of 
set-off  must  be  in  the  form  of  a  plea  of  pay- 
ment setting  out  in  the  conclusion  the  matters 
of  aet-off.— Young  v.  Harry,  4  Blackf.  167. 

[b]  (Snp.  1836) 

It  is  not  necessary  that  a  plea  of  payment 
and  set-off  under  the  statute  should  show  that 
the  amount  claimed  as  a  set-off  is  equal  to  the 
plflintirs  demand.— Hard  v.  Eari,  4  Blackf.  184. 


TUi  IMcest  ia  oompll«d  on  tlw  XaT-Rnmbar  Sratam.  For  eavlwuitlon,  mo  pac«  lU* 

SISD.Dio.— 7 


Digitized  by 


Google 


S  144 


PLEADING,  III  (B).  B  Ind.  Di«.-Pag«  aW         %  144 


[c]  (Sdp.  1840) 

A  plea  of  set-off  which  shows  that  the  de- 
feodant  drew  an  order  on  a  third  person,  and 
^ve  it  to  the  plaintiCF,  is  bad,  without  an 
averment  that  the  plaintiff  received  the  amount. 
—Shearman  t.  Fellows,  0  Blackf.  45U. 

[d]  (Sap.  1851) 

Under  Rev.  St.  p.  700,  subsec.  7,  providing 
that,  if  an  action  is  brought  by  one  for  the  use 
of  another,  defendant  may  set  off  any  claim 
against  the  usee  In  like  manner  as  if  the  latter 
vere  plaintil^  where  the  complaint  on  a  prom- 
issory note  by  two  payees  does  not  show  that  it 
is  broaght  by  one  for  Uie  use  of  the  other,  de- 
fendant may  properly  allege  such  fact  in  his 
plea,  and  then  allege  a  set-off  against  the  usee. 
— Porbner  v.  Dinwiddie,  3  Ind.  34. 

[e]  (Sop.  1862) 

A  special  plea  of  set-off,  which  professes 
to  answer  the  whole  cause  of  action,  but  an- 
swers only  a  part,  is  bad  on  general  demurrer. 
— Conklin  v.  Waltz,  8  Ind.  306. 

If]     (Sop.  tSSS) 

In  a  set-off,  (he  claim  should  be  set  out  with 
as  much  certainty  as  in  an  action.— Stockton 

V.  Graves,  10  Ind.  294. 

[gl    (Sup.  18G3) 

The  particulars  of  a  demand  pleaded  in  set- 
off must  be  set  forth.— Ward  t.  Bennett.  20 
Ind.  440. 

th]    (Snp.  1864) 

Suit  by  M.,  assignt-e,  on  a  note.  Answer, 
by  way  of  set-off,  that  the  note  was  executed  by 
D.  to  one  K.,  the  assiRnor  of  M. ;  that  after- 
wards B.,  A.,  and  said  K.  executed  a  joint  note 
to  one  C,  who  assigned  the  same  to  snid  D.  be- 
fore the  latter  hod  any  notice  of  the  aa8iE:nment 
by  K.  to  plaintiff  of  the  instrumentn  sued  on; 
that,  when  D.  acquired  title  to  said  note,  B. 
and  A.  were,  and  continued  to  be,  insolvent. 
Jleld.  that  the  answer  was  demurrable.- Durbon 
V.  Kelley,  22  Ind.  m 

[I]  (Sup.  1864) 
Where  the  maker  of  a  note  In  an  action 
upon  it  by  an  aBsixnee  against  him,  pleads  that, 
at  the  time  of  the  indorsement  of  the  note  by 
ihe  payee  to  the  plaintiff,  the  payee  was  indebt- 
ed to  him,  etc.,  such  avennent  will  sufficiently 
ffhow  that  the  indebtedness  accrued  before  notice 
of  the  assignment  of  the  note.— Jenkinson  r. 
Ikiwen,  22  Ind.  344. 

U]  (Sap.  1864) 
A  plea  of  set-off  in.  an  answer,  "for  money 
paid  to  the  plaintiff  for  the  use  and  forbearance 
of  payment  of  said  sums,"  is  defective  in  not 
charging  that  the  money  so  paid  was  usurious 
interest.— Wilson  v.  Fleming,  23  Ind.  119. 

Ik]  (Hap.  I8S5) 
To  an  action  by  an  assignee  upon  a  promis- 
sory note,  the  defendant  pleaded,  by  way  of  set- 
off, a  note  mader  by  tiie  plaintiff's  assignor  to  a 
third  party,  and  asdgned  to  the  defendant.  The 
answer  showed  that  the  note  offered  as  a  set- 


off was  assigned  to  the  defendant  after  the  as- 
sigoment  of  the  note  sued  on  to  the  plaintiff. 
Held,  that  the  answer  was  bad,  for  the  want 
of  an  averment  that  the  note  offered  as  a  set- 
off was  assigned  to  the  defendant  before  notice 
of  the  assignment  of  the  note  sued  on  to  the 
plaintiff.— Sayres  t.  Linkhart,  25  Ind.  145. 

[1]    (Sap.  1868) 
A  paragraph  purporting  to  answer  by  a  set- 
off an  entire  complaint  for  a  larger  sum  b  bad 
on  demurrer.— Blew  t.  Hoover,  SO  Ind.  450. 

[m]    (Snp.  1869) 

An  answer  setting  up  that  the  defendant 
agreed  to  pay  for  the  plaintiff  and  deliver  to 
him  a  certain  note  descrit>ed ;  that  the  defend- 
ant was  induced  so  to  agree  upon  the  plaintiff's 
representation  that  such  note  did  not  bear  inter- 
est until  maturity;  that  the  note  did,  in  fact, 
bear  interest  from  its  date,  which  the  plaintiff 
well  knew ;  that  such  interest  at  the  maturitj 
of  the  note  amounted  to  a  sum  specified,  which 
the  defendant  paid,  together  with  the  principal, 
which  sum  so  paid  with  interest  he  asked  to  set 
off,— held  good  oa  demurrer. — Brown  v.  Freed, 
31  Ind.  387. 

In]  (Sap.  1869} 
Averments  In  an  answer  to  a  complaint  up- 
on a  note  In  an  actltm  brought  in  one  county 
that  the  note  was  given  by  defendant  to  plain- 
tiff for  money  loaned ;  that,  to  secure  the  pay- 
ment, defmdant  executed  to  plaintiff  a  deed  ab- 
solute on  Its  face,  but  intended  as  a  mortgage 
for  certain  lands  in  another  county;  sad  that 
plaintiff  held  the  lands,  and  refused  to  reoonvey 
on  payment  of  the  note,— set  forth  a  valid  coon- 
terclaim.— Vail  v.  Jones,  31  Ind.  467. 

[o]     (Sttp.  1872) 

An  answer  offering  to  set-off  a  note  must 
be  accompanied  by  a  note  or  a  copy  thereof  or 
must  show  reason  why  this  is  not  done. — ^Ham- 
rick  V.  Craven,  39  Ind.  24i. 

[p]   (Snp.  isn) 

The  sufficiency  of  a  pleadii^  setting  np  a 
counterclaim  or  set-off  is  not  to  be  tested  by  the 
technical  rules  of  the  common  law.  An  answer 
of  set-off  which  assnmes  to  answer  the  whole 
complaint,  but  cmly  answers  a  part,  is  not  bad. 
A  set-off  is  not  strictly  a  defense. — Gnrran  v. 
Curran,  40  Ind.  473. 

Iql  tsnp.  m2) 

Where  one  of  several  makers  of  a  promis- 
sory note  files  a  set-off  in  his  favor,  he  should 
allege  that  he  is  principal,  and  that  the  other 
makers  are  only  sureties ;  and,  in  the  absence 
of  such  allegations,  it  is  not  error  to  refuse  to 
allow  the  set-off.— Dodge  v.  Dunham,  41  Ind. 
186. 

laol    (Sap.  187S) 

In  one  paragraph  of  an  answer,  the  sore- 
ties  of  a  dty  clerk  allseed  that,  when  the  clerk 
received  the  money  on  the  orders  claimed  to 
have  been  illegally  issued  by  him,  the  city  was 
indebted  to  him  one  thousand  dollars.  In  a 
hubseoueDt  part  of  the  paragraph  they  express- 
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It  admitted  tbat  he  received  from  the  city  treas- 
urer on  orders  uolawCuUy  filled  up  by  himself 
$3S2  over  aod  above  what  was  due  him  from  the 
rity,  and  witboat  any  allowance  by  the  city 
conncil.  Held,  that  the  paragraph  was  not  good 
as  ao  answer  of  set-off.— Arm ington  v.  State  ex 
Rl.  City  of  Grecnsbuigb,  45  Ind.  10. 

[r]  (Sap.  1873) 
In  an  action  on  a  note,  where  defendant 
piraded  by  way  of  set*off  that  plaintiff  waB  in- 
debted to  him  in  the  amount  of  docket  fees  due 
dffe|idant  as  district  attorney  for  proaecutia? 
plaintiff  for  a  misdemeanor,  it  was  not  neces- 
rary  to  allege  that  the  judgments  or  costs  taxed 
were  in  full  force  and  unreversed.— Law  v.  Vier- 
liDg,  45  Ind.  25. 

An  answer  of  set-off  will  not  be  bad  be- 
rause  it  purports  to  answer  the  whole  of  the 
complaint,  and  only  answers  a  part  thereof — Id. 

trr]     iSmp.  1873) 

An  answer  of  set-off  la  not  demurrable  for 
a^nming  to  answer  the  entire  complaint,  al- 
though the  aet-off  is  shown  to  be  for  a  sum  less 
than  the  plaintiffs  demand.  The  answer  ia 
cood  to  tbe  extent  of  the  set-off.— Mulleodore  v. 
Scott,  45  Ind.  113. 

[nrl     (S«p.  1874) 

To  a  complaint  by  a  husband  and  wife,  on 
a  check  payable  to  A.  &  Co.,  wherein  it  was 
alleged  that  the  wife  was  in  business  with  oth- 
«r  parties,  under  the  firm  name  of  A.  &  Co.,  but 
tbat  the  check  was  her  individual  property,  in 
which  the  other  memben  of  the  firm  had  no  in- 
terest, and  that  it  waa  drawn  payable  to  A.  & 
Ca  by  mistake,  held,  that  an  answer  in  the  form 
of  a  cross-bill,  alleging  that  the  check  was  given 
for  certain  notes  bought  of  A.  A  Co.,  and  rep- 
resented by  the  plaintiffs  to  be  the  property  of 
A.  &  Co.,  which  notes  were  indorsed  to  the  de- 
fendant in  the  name  of  A.  &  Co.,  and  claiming 
to  set  off  tbe  amount  of  a  note  made  by  A.  & 
Co.,  and  held  by  the  defendant,  was  good.— Grif- 
fin T.  Kemp,  46  Ind.  172. 

M    (tap.  1874) 

To  an  action  for  foreclosure  and  judgment 
by  an  administrator,  on  a  mortgage  and  note 
executed  to  his  intestate,  the  defendant  answer- 
Mi  tbat  he  was  a  bishop  of  tbe  Roman  Catholic 
<?barrb,  and.  according  to  the  canons  of  said 
<>hnn^i,  the  real  estate  of  each  congregation  of 
hii  diocese  was  deeded  to  him  to  hold  fn  trust 
for  snch  congregation.  Tbe  mortgage  was  on 
real  estate  purchased  by  one  of  his  congrega- 
tions, and  it  and  the  note  were  i^ven  by  bim 
for  money  lent  by  the  intestate  to  such  congre- 
gation, with  the  agreement  and  understanding 
between  tbe  mortgagee  and  the  defendant  that 
nid  congregation,  and  not  tbe  defendant,  was 
to  repay  Mid  loan.  The  answer  further  alleged, 
tbat  tbe  plaintifTs  Intestate,  before  and  at  and 
after  the  execution  of  tbe  note  and  mortgage 
was  the  priest  of  said  c<Higregati<m,  and  tbat  as 
nirh  he  collected  from  the  members  thereof  $1,- 
300  to  pay  the  debts  of  the  congregation,  in- 


cluding the  debt  sued  on,  and  for  other  pnr^ 
poses,  no  part  of  which  he  had  paid  to  tbe  con- 
gregation, or  to  tbe  defendant  as  its  trustee, 
which  sum  the  defendant  offered  to  set  off 
against  the  plaintiff's  demand.  Held,  that  as  a 
set-off  the  answer  was  defective  for  failing  to 
state  how  much  of  the  $1,300  was  applicable  to 
the  debt  in  suit,  or  how  much  of  it  was  required 
for  the  other  debts  and  "other  purposes."— Ben- 
oit  T.  Schneider,  47  Ind.  13. 

[tj  (Svp.  1877) 
To  a  complaint  b^y  tbe  sole  deviaee  of  tbe 
estate  of  a  testator,  against  an  attorney  at  law, 
to  recover,  in  part,  for  moneys  alleged  to  have 
been  collected  by  the  latter  upon  rhoses  in  ac- 
tion so  devised  to  the  plaintiff,  and,  in  part,  for 
an  alleged  personal  indebtedness  of  the  defend- 
ant to  the  plaintiff,  tbe  defendant  pleadeil,  hy 
way  of  set-off,  an  alleged  indebtednosa  of  the 
estate  of  such  testator  to  the  defendant,  for 
professional  services  rendered  by  him  In  the 
settlement  thereof,  but  did  not  allege  either  that 
such  matter  of  set-off  had  been  filed  as  a  claim 
against  such  estate  or  that  such  estate  bad  been 
finally  settled.  Held,  on  demurrer  that  such 
answer  is  insufficient.— Tracewell  t.  Peacock,  55 
Ind.  572. 

im    (Snp.  1877) 

In  an  action  against  a  township  trustee  for 
R  breach  his  bond  in  applying  moneys  of  one 
fund  to  the  payment  of  debts  against  another, 
an  answer  arerring  indebtedness  of  the  town* 
ship  to  the  principal  defendant  for  money  had 
and  received  for  his  use,  and  for  money  paid  by 
htm  for  the  township's  use,  accompanied  by  no 
specification  of  the  application  thereof  was  too 
general  for  a  set-off,  and  insufficient— Bolnnsoa 
V.  State  ex  rel.  Martin,  60  Ind.  26. 

[ttt]    <§np.  1880) 

An  answer  by  way  of  set-off  cannot  be  ob- 
jected to  on  the  ground  that  it  states  only  a  par- 
tial defense.— Keniudy  t.  Richardson,  70  Ind. 

524. 

[U]     (Sap.  18821 

In  an  answer  by  way  of  set-off,  defendant 
pleaded  payment  on  a  judgment  formerly  held 
against  bim,  and  tbat  plaintiff  bad  agreed,  if  be 
would  allow  the  judgment  to  be  revived  free 
from  the  payment,  he  would  appropriate  tbe 
sum  to  any  other  indebtedness  of  defendant. 
Held,  that  the  answer  was  bad  in  failing  to  al- 
lege that  tbe  judgment  bad  been  revived.— Hus- 
ton T.  Vail,  84  Ind.  262. 

[uu]    (flop.  1882) 

A  counterclaim,  treated  at  the  trial  as  an 
answer  in  bar,  will  be  so  treated  by  the  Su- 
preme Court  on  appeal,  and  held  bad,  on  demur- 
rer for  want  of  facts  sufficient  to  answer  the 
whole  complaint,  if  it  purports  to  answer  tbe 
complaint.— Hancock  t.  Fleming,  85  Ind.  671. 

[uuQ]    (Swp.  1883) 

In  an  action  against  a  city,  an  answer  al- 
leging as  a  set-off  that  plnintiff  is  indebted  to  it 


TUs  DifMt  Is  oomplled  on  the  Xoj-NuilMr  Bjatmm,  For  explanation,  see  pas*  lU. 


Digitized  by 


PLEADING.  Ill  (B). 


[g  lod.  DIs.— Pace  lOQl 


I  144 


for  taxes  In  a  certain  sum  without  stating  by 
whom  or  for  what  purpose  the  taxes  were  levied, 
nor  on  what  property  they  were  assessed,  nor 
when  assessed,  Is  insnfRdent.— City  of  Connen- 
viUe  T.  ConnersTille  Hydraulic  Co..  8G  Ind.  235. 

[T]    (Sb».  18S2) 

In  an  action  against  the  holder  of  a  certifi- 
cate of  sale  for  the  nonpayment  of  taxes,  held, 
that  the  answer  or  counterclaim  was  not  bad 
because  not  answering  the  whole  complaint;  its 
purpose  being  to  state  facts  as  the  iMsis  of  af- 
firmative relief  in  favor  of  defendant.— Reed  t. 
Earhart,  SS  Ind.  ISO. 

[TV]   (Suv.  1883) 

An  answer  by  way  of  set-off  is  Imd  on  de- 
murrer where  it  does  not  show  that  defendant 
held  the  claim  offered  to  be  set  oS  at  the  com- 
mencement of  the  action.---<jiregory  v.  Gregory, 
89  Ind.  345. 

[TTT]    (Smii.  1886) 

In  a  suit  upon,  a  promissory  note  an  answer 
which  alleges  that  the  note  was  given  for  the 
interest  of  the  plaintiff,  as  heir,  in  certain  ~real 
estate,  and  that,  the  estate  of  the  decedent  be- 
ing insufficient  to  pay  debts,  the  defendant  had 
been  compelled  to  pay  the  proportion  thereof 
for  which  plaintiff  was  liable,  in  order  to  pro- 
tect his  title,  but  which  does  not  allege  that  de- 
fendant bad  any  deed  for  such  real  estate,  nor 
that  plaintiff  had  requested  such  payment,  or 
promised  to  repay  or  credit  it  on  the  note,  is 
bad  on  demurrer.— Blacker  t.  Dunbar,  108  Ind. 
217,  9  N.  E.  104. 

[w]  (App.1891} 

A  plea  of  set-off  for  money  paid  out  at 
plaintifb'  request,  which  does  not  allege  di- 
rectly or  by  inference  that  the  demand  is  due 
and  Qopaid,  Is  demurrable.— Johnson  v.  Tyler. 
1  Ind.  App.  387,  27  N.  E.  643. 

[ww]  A  plea  of  set-off  must  be  substantially 
the  same  as  a  complaint,  and  is  to  be  tested 
by  the  same  rules  and  methods.— (App.  1802) 
Howlett  V.  Dilts,  30  N.  E.  313,  4  Ind.  App.  23 ; 
(1893)  Brower  v.  Nellis,  33  M.  E.  672,  0  Ind. 
App.  323. 

Ul  (APV.18U) 

In  an  action  on  a  judgment  the  complaint 
alleged  that  the  judgment  was  entered  against 
defendants  and  one  B.,  who  had  since  died,  but 
defendants'  pleading  of  a  breach  of  warranty 
as  a  coantcrclalm  contained  no  averment  as  to 
the  death  of  B.  Held,  that  such  pleading  was 
bad,  as  a  set-off,  it  not  appearing  tliat  the  cause 
of  action  alleged  as  a  defense  watt  in  defendants 
nlone.— Brower  v.  Neltis,  6  Ind.  App.  323,  33  N. 
E.  672. 


[XX]  (App, 

In  an  action  upon  an  assigned  claim,  a 
plea  of  set-off  of  a  debt  due  from  the  assignor, 
which  does  not  allege  that  saiil  debt  accrued  be^ 
fore  tbe  assignment,  is  demurrable. — Francis  v. 
Leak.  6  Ind.  App.  41J,  33  X.  E.  807. 


Erl  (811P.18H) 

Where,  in  an  action  by  the  Indorsee  of 
notes,  defendant  claimed  the  right  to  have  the 
notes  rescinded  for  fraud,  it  was  proper  to  file 
a  cross  complaint,  and  to  bring  in  the  ori)d- 
nal  payee,  in  order  to  hare  the  entire  contro- 
versy adjudicated.— Shirk  r.  Mitchell,  137  Ind. 
185,  36  N.  E.  850. 

lyy]  (App.  1895) 

Where,  in  an  action  to  recover  for  the 
building  of  a  sidewalk  under  Act  Feb.  14,  1859, 
authorizing  the  trustees  of  any  town  to  require 
property  owners  to  construct  sidewalks,  and,  on 
their  refusal  to  do  so,  to  construct  the  same  at 
the  expense  of  the  owner,  defendant  pleads  a 
set-off  to  the  value  of  a  portion  of  the  walk 
built  by  him,  the  plea  is  bad  as  an  answer  to 
the  entire  demand. — 8hrum  v.  Town  of  Salem, 
13  Ind.  App.  115,  39  N.  E.  105a 

irry]  <8«p.im) 

In  an  action  against  a  receiver  of  a  loan 
association,  a  set-off  alleging  that  intervener 
collected  and  received  a  large  sum  of  money  be- 
longing to  the  association,  which  sum  he  has 
failed  and  refused  to  account  for  and  pay  over 
to  the  association  or  its  receiver,  k  not  objec- 
tionable for  want  of  an  allegation  of  demand. 
— Whitcomb  v.  Stringer,  U6  N.  E.  443,  160  Ind. 
82. 

Ul     (AP»- 1907) 

A  defendant  pleading  a  set-off  must  show 
a  cause  of  action  in  his  favor.— Lupton  v.  Tay- 
lor, 39  Ind.  App.  412,  78  N.  E.  680,  79  N.  E. 

523. 

[ss]   (App.  1907) 

Where  the  answer,  in  an  action  on  a  note, 
set  np  by  way  of  set-off  a  claim  for  money  ol>- 
tained  by  plaintiff,  the  widow  of  defendant's 
deceased  partner,  on  a  note  due  the  partner- 
ship, an  allegation  that  she  refused  to  account 
to  defendant  for  fais  share  of  the  money  col- 
lected thereon  was  a  sufficient  allegation  of  de- 
mand.—Schnell  T.  Schnell,  39  Ind.  App.  556, 
80  N.  E  432. 

In  an  action  on  a  note,  an  allegation  in 
the  answer  setting  up  a  eet-off,  which  averred 
that  a  certain  note  was  executed  to  a  firm 
consisting  of  defendant  and  plaintiffs  deceased 
husband,  that  plaintiff  obtained  possession  of 
the  note  and  collected  the  money  due  thereon, 
but  which  failed  to  state  from  whom,  and  in 
what  manner  she  came  into  possession  of  the 
note,  was  insufficient  on  demurrer,  since  it 
would  be  inferred  that  she  came  into  possession 
of  the  note  lawfully.— Id. 

The  joinder  of  three  claims  for  set-off  in 
one  paragraph  of  an  answer  is  not  gronnd  for 
demurrer,  where  the  facts  alleged  therein  con- 
stitute a  valid  set-off  as  to  one  of  the  claims. 
—Id. 

[zzz]  (App.  1910) 

A  set-off  is  not  a  defense,  but  is  regarded 
as  a  cross-action,  and  must  therefore  state  facts 
sufEciput  to  stand  alone. — Penn-American  Plate 
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Gha  Co.  r.  Hanbaw,  Fuller  &  Goodwin  C5o^ 
90  N.  E.  1047. 

For  Cases  fbom  Other  States, 
See  39  Cent.  Dig.  Plead.  {  293. 
See.  also,  31  Cyc.  pp.  221,  222.  226. 

1 146.  C«niateT«lalm  Im  amnrev. 

[a]  (Snp.  IS73} 

Where  a  written  coatract  is  set  out  in  a 
complaint,  and  is  the  foundation  of  the  action, 
tbe  defendant,  in  setting  up  a  counterclaim 
amiiut  the  plaintiff  upon  the  same  contract, 
ind  seelcing  a  judgment  thereon  in  bis  own  fa- 
Tor,  most  set  out  in  his  own  pleading  the  orig- 
hial  or  a  copy  of  the  contract.— Campbell  r. 
Roott.  42  Ind.  410. 

A  counterclaim,  like  any  other  pleading, 
should  be  good  by  itself  withont  aid  from  other 
pleadings  in  the  cause  or  exhibits  contained 
therein,  where  sncb  exhibits  are  in  no  manner 
adopted  and  made  a  part  of  sach  connterclafm. 
-Id. 

[b]  (Sap.  ISTG) 

Where  it  appears  from  the  facta  alleged 
la  an  answer  that  it  contains  a  statement  of 
new  matter  arising  out  of  or  connected  with 
the  cause  of  action,  which  might  he  the  sub- 
i«ct  of  an  action  in  faror  of  the  defendant, 
this  need  not  also  be  directly  averred  to  con- 
«titate  a  counterclaim.— Gilpin  v.  Wilson,  53 
Ind.  443. 

re]    (Sap.  1878) 
A  counterclaim  based  on  an  alleged  breach 
of  corenant  in  a  deed,  whidi  fails  to  set  out 
either  the  deed  or  a  copy  thereof,  is  insufficient 
on  demurrer.— Patton  y.  Camplln,  63  Ind.  512. 

[d]  (Snp.  1S79) 
A  paragraph  of  an  answer  which  sets  up 
t  counterclaim,  and  expressly  confines  itself  "to 
tb«  matters  and  things  set  forth  in  the  third 
paragraph  of  plaintiff's  complaint,"  Is  sufficient 
as  a!>ainst  an  objection  that  it  is  pleaded  to 
the  whole  complaint  and  answers  only  a  part, 
though  it  offers  to  set  off  what  may  be  proved 
mider  it  to  the  whole  claim  in  the  complaint.— 
{Qdener  v.  Davis,  60  Ind.  330. 

M    (S«ii.  1881) 

A  pleading  stating  the  consideration  of  the 
contract  sued  on,  and  alleging  a  counterclaim 
to  the  same,  shows  that  the  matter  of  the 
counterclaim  Is  connected  with,  and  grows  out 
of.  the  cause  of  action.— Crowder  t.  Reed,  80 
Ind.  1. 

m  fS«p.l8S3) 

In  an  action  on  a  note  given  for  a  stock 
of  goods  and  the  good  will  of  a  business,  a 
coimterclaim  alleging  that  the  purchase  of 
wch  property  was  Induced  by  fraudulent  repre- 
■ntatioiu  on  the  imrt  of  the  plaintiffs  as  to  the 
tiDonot  of  annual  sales,  and  that  the  defend- 
ants had  obtained  a  lease  for  the  storeroom  pre- 
TiouBly  occupied  by  the  plaintlffo,  but  failing  to 
tJlege  that  they  had  purchased  or  procured  such 


lease  from  the  plaintiffs,  or  that  the  plain- 
tiffs had  any  such  right  or  interest  in  the  store- 
room, or  that  the  defendant's  annual  sales  had 
not  been  equal  to  or  greater  than  the  amount 
represented  by  the  plaintiffa,  was  bad  on  de- 
murrer.— Kawson  y.  Pratt,  81  Ind.  9. 

IR]    (8«|».  1883) 

In  an  actim  by  the  heirs  of  a  wife  to  re* 
strain  the  husband's  administrator  from  sell- 
ing land  held  in  the  husband's  name  in  trust 
for  the  wife,  a  counterclaim  alleging  that  the 
administrator  had  paid  oft  a  mortgage  on  the 
land  when  it  was  purchased,  to  protect  the 
title,  is  not  auffident,  unless  the  mortgage  or  a 
copy  thereof  accompanies  the  pleading,  as  the 
administrator  can  enforce  the  lien  only  by 
foreclosing  the  mortgage.— Goldaberry  v.  Gen- 
try. 92  Ind.  193. 

[hi  (Sdp.  1885) 
When  the  facts  averred  in  an  answer  pre- 
sent a  counterclaim,  the  fact  that  it  was  not 
formally  pleaded  as  such  can  mahe  no  differ- 
ence.—Mills  T.  Rosenbanm,  2  N.  E.  313,  lOS 
Ind.  152. 

[11  (APP.U93) 
A  counterclaim  must  be  complete  within 
itself,  and  a  demnrrer  thereto  is  properly  sus- 
tained where  It  Is  unintelligible  exc^t  by  ref- 
erence to  the  complaint— Wabash  Valley  Pro* 
tective  Union  of  Crawfordsville  t.  James,  8 
Ind.  App.  440,  3.')  N.  B.  919. 

[]]  (App.  1S94) 
A  counterclaim  is  in  the  nature  of  a  com- 
plaint, and,  in  order  to  withstand  a  demurrer, 
must  contain  facts  sufficient  to  entitle  the  de- 
fendant to  affirmative  relief  against  the  plain- 
tiff.-Blaney  r.  Postal,  34  N.  £.  849,  10  Ind. 
App.  131. 

[k]     (App.  1895) 

In  an  action  by  a  lessor  for  rent  and 
breach  of  covenants,  an  answer  alleging  that  de- 
fendant and  one  to  whom  he  soblet  with  plain- 
tifTs  consent,  and  in  consideration  of  an  increase 
in  the  rent,  were  disturbed  in  their  possession  by 
repeated  and  insolent  demands  by  plaintiff  for 
a  surrender  of  the  premises,  and  by  threats  of 
ejectment,  and  by  the  bringing  of  an  action  for 
possession,  whereby  defendant  was  prevented 
from  conducting  a  school  for  which  he  had  leas- 
ed the  premists,'  and  seeking  damages  therefor, 
was  good  as  a  counterclaim  without  an  allega- 
tion that  damages  for  such  conduct  were  due 
and  unpaid.— Jennings  T.  Bond,  14  Ind.  App. 
282,  42  N.  E.  907. 

[I]  (App.  1896) 
A  single  pleading  cannot  constitute  both 
an  answer  and  a  counterclaim.  Where  it  sets 
out  new  matter,  and  asks  affirmative  relief,  it 
will  be  considered  as  a  counterclaim,  and  not 
an  answer.— Huber  Mfg.  Co.  r.  Bnsey,  16  Ind. 
App.  410,  43  N.  £.  OCT. 

[ml  A  counterclaim  must  contain  every  alle- 
gation needed  in  a  complaint  founded  on  the 


Tkls  IHcMt  Is  •ompilttd  om  thtt  Ksy-Knmbor  Systeai.  For  eacplautioB,  see  pace  ill. 

Digitized  by  Google 


S  146 


PLEADING,  in  (E). 


[81iid.Dls.-P*««102] 


same  cause  of  action.— (Sup.  1888)  Indiana 
Mut.  Building  &  Loan  Ass'n  No.  2  v.  Crawley, 
&1  N.  E.  mi,  161  iQd.  413;  (1905)  Stoner  t. 
Kwift,  74  N.  B.  248,  164  Ind.  652. 

[n]  (Snp.  UOO) 
A  counterclaim  allcxInK  a  tailnre  on  plain- 
tiffs' part  to  comply  with  their  contract  within 
the  time  limited  therein,  and  claiming  the  ium 
stipulated  as  liquidated  damaseB  for  soch  delay, 
is  ineffectual  for  any  purpose  where  It  fails  to 
ailege  that  defendaift  performed  the  conditions 
of  the  contract  on  its  part  to  be  performed,  or 
fo  show  a  legal  excuse  for  sonperfonnance. — 
Bird  T.  St  John's  Episcopal  Church  of  Elkhart, 
66  N.  E.  129.  154  Ind.  188. 

[o]  (App.  im) 

Bums'  Ann.  St.  1908,  {  355,  provides  that 
any  matter  arising  oat  of  or  connected  with  a 
cause  ot  action  which  might  be  the  subject  of 
an  action  in  favor  of  defendant,  or  wliich  tends 
to  reduce  plaintiff's  claim  or  demand  for  dam- 
ages, may  be  pleaded  as  a  counterclaim,  and 
section  356  declares  that,  if  defendant  omits  to 
set  up  a  counterclaim  arising  out  of  the  con* 
tract  or  transaction  set  forth  in  the  complaint, 
he  cannot  afterward  sue  thereon  except  at  his 
own  cost. '  Held,  that  such  sections  should  be 
construed  together,  and  that  an  answer  pleading 
a  counterclaim  was  demurrable  where  it  did  not 
show  that  defendant's  claim  accrued  on  the 
same  contract,  or  that  it  arose  out  of  the  same 
transaction,  on  which  plaintiff's  suit  was  baaed. 
— Penn-American  Plate  Glasa  Co.  v.  Ilarshaw, 
Khiller  &  Goodwin  Co..  90  N.  E.  1047. 

Fob  Cabbs  fbou  Otheb  States, 

Sex  39  Cent.  Dig.  Plead.  H  294-206. 
See,  also,  31  Cyc.  p.  226. 

f  147.  Orosa-eomplaint  in  cenorml. 

Aider  by  verdict  or  judgment,  see  post,  $  435. 

Amendment,  see  post,  {  267. 

Filing  written  inatrnments  with  crOB»^mplaint, 
see  post,  I  308. 

Motion  to  strike  ont,  see  post,  8§  352,  354,  360. 

Objections  to  cross-complaint  rescbed  by  gener- 
al demurrer,  see  i>o8t,  S  205. 

To  enforce  right  of  subrogation,  see  Subboga- 
TION,  {  41. 

Waiver  failure  to  answer  cross-complaint,  see 
post,  I  412. 

M   <Sv»<  UTS) 
A  croes-complalat  can  only  relate  to  the 
matters  !n  question  in  the  original  complaint— 
Uunter  t.  McLaughlin,  48  Ind.  38. 

P>]    (Sup.  1875) 

An  answer  seeking  affirmative  relief  should 
t>e  in  the  form  of  a  cross-complaint,  and,  where 
affirmative  relief  is  sought  against  the  plain- 
tiff and  the  co-defendants,  they  should  be  made 
parties  to  the  cross-complaint.— Winslow 
Winslow,  62  Ind.  8. 

to]    (Bnp.  UTS) 

In  an  action  on  a  note  by  the  administra- 
tors of  the  payee,  the  payee's  widow,  who  was 


not  a  party  to  the  original  -action,  was,  on  ap- 
piicatioa  by  ber,  made  a  party  plaintiff  in  the 
action  and  filed  a  pleading  in  which  she  de- 
manded to  be  declared  the  owner  of  the  note 
as  against  the  original  plaintifb,  and  asked 
judgment  against  the  defendants  for  the  amount 
thereof.  The  original  plaintifb  filed  a  general 
denial  to  the  widow's  pleading  and  also  a  spe- 
cial answer  admitting  that  the  coDsIderatitm  of 
the  note  was  once  the  widow's  property,  bat 
that  it  liad  become  their  decedent's  separate  es- 
tate by  the  acceptance  of  a  certain  deed  by  her 
for  real  estate  purchased  therewith.  The  an- 
swer of  the  defendants  named  in  the  original 
complaint  was  in  the  nature  ot  a  bill  of  inter- 
pleader and  in  general  denial  to  the  widow's 
pleading.  Beld,  that  as  the  widow  was  not 
made  a  party  to  the  original  complaint,  either 
by  the  action  of  the  plaintiffs  therein  or  by 
order  of  the  court  below,  bat  by  order  of  the 
court  was  made  a  party  plaintiff  In  the  action 
the  pleading  she  filed  was  not  a  cross-com- 
plaint, but  an  original  complaint  in  her  own 
behalf.— Lyman  t.  Buckner,  60  Ind.  402. 

[d]  (8a».18Sl) 
Where,  aasnming  that  on  the  facts  stated, 
a  defendant  wonld  have  a  right  to  recover 
against  defendants  to  the  cross-complaints,  the 
controversy  wonld  tte  one  clearly  at  law,  and 
in  no  way  connected  with,  or  dependent  on, 
matter  allosed  In  the  complaint,  and  tiia  facts 
do  not  constitute  a  cause  of  action  by  way  of 
counterclaim  or  cross^complaint,  there  Is  no 
available  error  to  the  defendant  In  dlsmlssinir 
the  same.— Sterne  t.  First  Nat.  Bank  of  Vln- 
cennes,  79  Ind.  BWi  Same  t.  Tincennes  Nat. 
Bank,  Id.  698. 

[fl]     (Sup.  18S2) 

Each  paragraph  of  a  cross-complaint  must 
be  complete  in  itself,  and  cannot  be  aided  by 
reference  merely  to  other  paragraphs.— 'Axtel  T. 
Chase,  83  Ind.  546. 

[q    (Sup.  1889) 
The  same  general  rules  govern  a  cross- com- 
plaint that  govern  a  complaint— Johnson  T. 
PonUoos,  20  N.  B.  792,  IIS  Ind.  270. 

tg]  (8«p.l8«> 

It  is  questionable  whether  an  action  by 
cross-complaint  to  establish  a  lien  is  germane 
to  a  suit  to  enjoin  the  enforcement  of  a  sup- 
posed legal  lien  by  execution.— Wood  t.  Hughes, 
37  N.  E.  588^  138  Ind.  179. 

[hi  (App.lSU) 

A  cross-complaint  must  be  good  as  to  alt 
the  cross-complainants,  or  it  will  be  good  as  to 
none.— Ohio  Thresher  Engine  Co.  v.  Hensel,  86 
N.  B.  716,  9  Ind.  App.  82& 

[i]  (App.  UH) 
Though  the  Clode  la  silent  on  the  mbject 
ol  cros8-compl^nta>  Uie  chancery  practice  ot 
determining  the  rights  of  the  parties  on  each 
side  of  the  cause  is  recognised  by  the  dedrions; 
and  in  auch  cases  the  rules  of  pleading  and 
practices  of  chancery  courts,  as  modified  by  the 
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•pirit  of  the  Code  goveni.— Heatoa  t.  Lynch, 
3S  N.  E.  2^  U  Ind.  App.  408. 

to  (S«».iSIT) 
A  cnMSMwmplaiBt  must  be  Boffident  within 
itself,  vithont  aid  from  any  other  pleadings  in 
the  cue.— Schmidt  t.  Zahmdt,  47  N.  E.  335, 
148  Ind.  447. 

[k]    (Sap.  1906) 
The  cross-complaiDBDt  and  cross-defendant 
are  in  te^  eSect  the  plsiDtiff  and  defendant  in 
a  Beparate  action.— State  ex  reL  Longfellow  v. 
Wimer,  166  Ind.  530.  77  N.  B.  1078. 

PI  (S«p.u») 

A  cnws-complaint  must  be  sermane  to  the 
•abject-matter  of  the  original,  and  relief  sought 
fflURt  be  connected  with  matters  involved  in  the 
prindpa)  action,  or  in  some  way  depend  on  the 
contract  or  transaction  on  which  it  was  based. 
-Unnter  t.  First  Nat  Banlt,  172  Ind.  62,  87 
N.  E.  734. 

Fob  Oases  fbom  Otbeb  Statis, 
See  31  Cyc.  pp.  226-230. 

1 148.  Cross-oomplAiat  scalmst  pUdMtlff. 

M  (tap.  1869) 
To  a  complaint  to  set  aside  a  conveyance 
}tj  plaintiff  to  defendant  for  fraud,  an  answer 
by  way  of  cross-complaint  alleged  that  the  de* 
feodant  was  owner  in  fee  simple  and  entitled 
to  said  land;  that  the  purchase  was  in  good 
faith  and  for  a  valuable  consideration  of  plain- 
tiff, who  was  still  in  possesion ;  and  that 
plaintiff  falsely  claimed  tliat  defendant  had  ac- 
qoired  title  bj  unfair  means,  and  prayed  for  a 
decree  quieting  defendant's  title.  Beld,  that 
tbe  cause  of  action  set  up  in  the  answer  was 
within  the  definition  of  a  counterclaim  in  tbe 
Code,  and  a  proper  snbject  for  a  cross-bill. — 
Grimes  v.  Dtuan,  82  Ind.  361. 

[b]  (Sup.  U80) 

In  a  suit  for  the  cancellation  of  a  note  and 
mortgage,  and  tbe  recovery  of  personal  property, 
a  cross-complaint,  seeking  to  settle  title  to  real 
estate  to  which  no  claim  is  made,  and  the  title 
to  which  cannot  be  affected  by  any  judgment 
which  can  be  rightfully  rendered,  is  improper.— 
Waihbum  t.  RoberU,  72  Ind.  2ia 

[c]  (S«p.lSSl) 

If  a  pleading  Is.  in  all  essential  features,  a 
cross4(«iplaiDt,  arguments  addressed  to  its  snf- 
ficieacy  as  an  answer  raise  do  question  upon  it 
u  a  cross-complaint.- Stockton  t.  Stockton,  73 
lad.  5ia 

m  (Sap.  1886) 
In  an  actioD  to  rscorar  poasewlon  of  land, 
where  both  the  action  and  the  cross^ction  seek 
poMcsdon  of  the  same  land,  the  croaa-complalnt 
ii  not  demnrrable  aa  dmrging  trespass  sounding 
ia  tort,  merely  because  defendant  diarges  plain- 
tiff, as  plaintiff  does  defendant,  with  wrongful 
■rta-Oartwright  v.  Yaw,  100  Ind.  110. 


M     (S«p.  1880 

A  eroB8-complaint»  Uke  a  complaint,  must, 
in  itselt  itate  all  the  requisite  facts  to  entitle 
the  defendant  to  affirmative  relief,  and  defects 
in  it  cannot  be  cured  by  the  averments  of  any 
of  the  other  pleadings  in  the  action.— Conger 
V.  Miller,  104  Ind.  692.  4  N.  B.  30a 

m     (8»P- 1881) 

In  a  suit  to  lecover  land,  defendants  filed 
a  cross-complaint,  which  was  entitled,  *'W.  v. 
F.  and  P.,"  and  which  proceeded  substantially 
as  follows:  "The  above-named  defendants,  F. 
and  P.,  for  croes-complaiut  against  the  plaintiff 
W.,  •  •  •  say  that  they  are  the  equitable 
owners  *  *  *  of  the  foUowing  described  real 
estate.  ♦  *  •  Cross-complainants  further 
aver  that  be  derived  bis  title  as  follows,  to  wit: 
He  (defendant)  purchased  said  real  estate  from 
H.";  and  then,  after  setting  out  the  chain  of 
title  down  to  H.,  it  concluded:  "Cross-com- 
plainants aver  that  they  are  the  owners  of  said 
real  estate,  and  that  said  W.  Is  claiming  some 
title  thereto,"  etc.  Beld  that,  in  the  allegation 
"defendant  purrhaaed  from  H.,"  the  term  "de- 
fendant" will  be  taken  to  refer  to  defendants 
in  tbe  main  suit,  and  not  defendant  in  the  cross- 
suit;  and  hence  this  specific  allegation  is  not 
repugnant  to  the  general  allegation  of  title  In 
cross-complainants. — Warbritton  v.  Demorett, 
129  Ind.  m  27  N.  D.  730,  28  N.  B.  613. 

[g]    (Sap.  1897) 

A  cross-complaint  must  state  facts  suffi- 
cient to  entitle  tbe  pleader  to  some  affirmative 
relief,  and  it  cannot  be  aided  by  the  allegations 
of  other  pleadings  iu  the  action. — ^Leacb  t. 
Rains,  48  N.  B.  858.  149  Ind.  152. 

[q]    (App.  IHO) 

A  croBB-complaint  filed  In  a  suit  on  a  note 
to  recover  attorney's  fees  incurred  by  the  cross- 
complainants  in  preparing  to  defend  ttie  original 
suit,  without  making  such  attorneys  parties  to 
the  croes-complaint,  was  bad  on  demarrer,  since 
tbe  matters  set  np  in  it  were  not  gennane  to 
the  original  action,  and  a  Judgment  in  favor  of 
the  cross-complainants  would  not  censtitnte  a 
bar  to  an  action  by  tbe  attorneys  against  the 
cross  defendants.- Buscher  t.  Toll,  68  N.  E. 
269,  25  Ind.  App.  400. 

[1]  (Sup.  laoi) 
Under  Bums'  Rev.  8t  1894,  f  353,  defining 
a  counterclaim  to  be  any  matter  arising  out  of 
or  connected  with  the  cause  of  action  which 
might  be  the  subject  of  an  action  in  favor  of 
the  defendant,  or  which  would  tend  to  rednce 
tbe  plaintiff's  claim  for  damages,  a  cross-com- 
plaint is  inaufficieot  as  a  counterclaim  which 
contains  no  averments,  or  otherwise  shows,  that 
the  transaction  alleged  thereto  was  connected 
with  or  arose  out  ot  the  same  cause  of  action 
on  which  the  plaintiff  bases  bla  complaint.— 
Harris  t.  Randolph  County  Bank.  60  N.  E. 
1025. 157  Ind.  120. 

Bums'  Rev.  St.  im,  1  361  (Homer'a  Rev. 
St.  1897, 1  348),  provides  that  a  set-off  shall  be 
allowed  only  in  actions  for  money  demands  on 
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contract.  A  crosB-c<»nplaInt  in  an  action  on  a 
note  against  the  original  makers  alleged  that 
plaintiff  vrongfuUy  took  possession  ot  certala 
notes  belonging  to  a  certain  bank,  of  which 
cross-complainant  was  receiver,  which  assigned 
them  to  plaintiff  and  the  latter  wrongfully  con- 
verted them  to  its  own  use.  A  second  para- 
graph alleged  that  plaintiff  is  indebted  to  Buch 
bank  for  money  had  and  received.  Held,  that 
the  cross-complaint  did  not  allege  matters  by 
way  of  set-off.— Id. 

[]]     (Bsp.  1903) 
A  paragraph  of  a  joint  cross-complamt, 
which  fails  to  state  a  cause  of  action  in  favor 
,  of  hoth  cro88-complainantB,  is  bad  on  demurrer, 
— Deane  v,  Indiana  Macadam  &  Construction 
Co..  68  N.  B.  680,  161  Ind.  371. 

Ik]  (App.l906> 

In  an  action  against  the  purchaser  of  goods 
for  breach  of  contract,  in  which  a  croBS-com- 
plaint  asking  for  reformation  of  the  contract  Is 
filed,  it  is  not  necessary  for  the  cross-complaint 
to  negative  the  receipt  of  an  acceptance  of  the 
order  for  the  goods,  where  the  complaint  does 
not  allege  that  an  acceptance  of  the  orrter  was 
sent  to  and  received  by  defendant.— Nichols  & 
Shepard  Co.  v.  Beming.  37  Ind.  App.  lOi),  76 
N.  B.  776. 

DI  (A»p.l»7) 

In  an  action  on  a  written  contract,  an  an- 
swer counting  on  the  same  contract  is  controlled 
by  the  construction  placed  on  the  contract  set 
out  In  the  complaint;  and,  where  the  allega- 
tions of  the  answer  are  in  conflict  with  the 
terms  of  the  written  contract,  the  writing  must 
control.— Stamets  v.  Piano  Mfg.  Co.,  40  Ind. 
App.  630,  82  N.  El  122.  023. 

[m]  (Sup.  1909) 

In  suit  on  a  note,  a  surety  alleged  that 
there  had  been  deposited  with  the  bolder  as  col- 
lateral corporate  stock,  which  the  maker  had 
received  as  the  price  of  its  plant  and  property 
on  its  sale  to  the  corporation  issuing  it;  that 
said  pledged  stock  constituted  all  ol  the  maker's 
assets  except  the  proceeds.-of  a  sale  of  certain 
lots  and  some  rental  money  now  in  hands  of  a 
•  trustee ;  that  certeln  persons  had  subscribed  for 
and  on  payment  of  lesk  than  par  valne  bad  re- 
ceived, stock  in  the  corporation,  the  maker  of 
the  note,  prior  to  execution  of  the  note  in  suit 
—and  prayed  for  a  receiver  to  take  possession 
and  control  of  all  the  maker's  assets,  to  require 
an  accounting  of  the  trustee,  and  to  enforce 
collection  of  the  balance  due  on  subscription  for 
such  shares  of  stock.  Ueld,  that  the  allegations 
of  the  cross-complaint  were  not  germane  to 
the  principal  action.— Hunter  v.  First  Nat. 
Bank,  172  Ind.  62,  87  N.  E.  734. 

Fob  Cases  fbou  Other  States, 
See  39  Cent.  Dig.  Plead.  S  299. 
See,  also,  31  Cyc.  pp.  221,  222. 


1 149.  Oroia-flcmpUlBt    acmftmrt  eodA- 
fendmmt  or  third  parties. 

[S]  (Sop.  IS69) 
In  a  suit  by  a  widow  to  quiet  title  to  her 
interest  as  widow  in  certain  land,  the  com- 
plaint alleged  that  she  had  conveyed  the  land 
to  defendant  by  joining  in  a  deed  with  her  chil- 
dren, by  which  it  was  intended  to  convey  to 
such  defendant  the  interests  of  the  children  in 
the  land  as  heirs  at  law  of  her  husband,  not 
intending  thereby  to  convey  her  interest,  and 
that  the  land  was  afterwards  conveyed  with 
warranty  by  defendant  to  a  third  person.  De- 
fendant's cross-complaint  alleged  that,  by  mis- 
take, the  latter  conveyance  described  and  con- 
veyed a  greater  interest  in  said  land  than  that 
lately  owned  by  such  children,  which  was  the 
interest  intended  by  the  parties  to  the  deed  to 
be  conveyed,  and  prayed  that  said  deed  from 
the  defendant  to  his  codefendant  be  reformed. 
Held  that,  under  the  Code,  the  matter  set  forth 
in  the  cross-complaint  and  the  subject  of  the 
principal  suit  could  be  litigated  together,  and 
that  the  cross-oomplaint  was  good  on  demur- 
rer, assigning  insufficiency  of  the  facts  alleged. 
—Dice  V.  Morris.  32  Ind.  283. 

[b]  (Swp.  1ST4) 

Where  a  defendant  partner  filed  an  an* 
Bwer  alleging  that  he  had  no  knowledge  of  A 
claim  by  the  partnership  against  his  codefend- 
ant. but  averring  that  if  it  existed  he  was  en- 
titled to  one-half  thereof,  and  praying  that 
judgment  for  bis  half  might  not  be  rendered  in 
plaintiff's  favor,  held  error  to  render  judgment 
in  his  favor  against  his  codefendant  for  one- 
half  the  sum  found  due  to  the  partnership.  To 
entitle  himself  to  such  judgment,  he  must  have 
filed  a  croBs-complaint  asking  affirmative  relief. 
—Hill  V.  Marsh,  40  Ind.  218. 

[c]  (Sap.  1882) 

In  an  action  on  a  note,  both  of  the  makers 
of  which  signed  it  as  sureties  for  a  third  per- 
son, and  afterwards  entered  into  an  agreement 
between  themselves  the  effect  of  which  was  to 
constitute  one  of  them  principal  and  the  other 
surety,  the  latter  was  entitled  to  maintain  a 
complaint  against  his  codefendant  under  Code. 
H  674,  675,  to  have  the  question  of  surety- 
ship determined.- McTaggart  t.  Dolan,  86  Ind. 
314. 

[d]  (Sup.  1S84) 

In  an  action  by  the  assignee  of  a  promis- 
sory note  not  pnyable  to  order  or  bearer  in  a 
bank  in  the  state  brought  against  the  imme- 
diate ond  remote  assignors,  the  immediate  as- 
signor filed  a  cross-complaint  against  the  re- 
mote assignor.  The  cross-complaint  did  not 
claim  that  the  immediate  assignor  had  sustain- 
ed any  damages  by  reason  of  any  breach  of 
warranty  contained  in  the  assignment  executed 
by  the  remote  assignor.  Held,  that  the  remote 
assignor's  demurrer  to  the  cross-complaint  for 
the  alleged  insufficiency  of  facts  therein  to  con* 
stitute  a  cause  of  action  should  have  been  bus- 
tnined.— Mathes  v.  Shank,  94  Ind.  501. 
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W    (Snp.  1S94) 

Where,  id  an  action  by  tbe  iodorsee  of 
Dotes,  defeodaDt  claimed  the  right  to  have  the 
notes  rescinded  for  fraud,  it  was  proper  to  file 
a  CTOS»-compIaiDt,  and  to  bring  in  tbe  orlgiaal 
payee,  in  order  to  have  tbe  entire  controversy 
adjadicated.-Shirk  t.  Mitchell,  137  lad.  ISo, 
SO  N.  E.  850. 

A  croes-^mplaint  must  show  a  complete 
aiiFe  of  action  against  the  cross-defendants, 
and  to  show  such  action  the  cross-complaint 
must  by  avenneot  show  an  adverse  claim  of 
defendauts  which  is  unfounded.— Abner  T.  Bow 
en  T.  W.  O.  Eaton  &  Co^  89  N.  E.  961. 

Where  plaintiff  in  his  complaint  and  a  de- 
fendant in  bis  croBs-complaiut  asserted  a  claim 
to  a  fund,  and  a  codefendant  answered  the  com- 
plaint and  cross-complaint  by  a  general  deniat- 
and  asserted  a  claim  to  the  same  fund  and 
averred  facts  sufficient  to  entitle  him  to  receive 
It,  unless  plaintiff  or  defendant  showed  a  su- 
perior right,  tbe  cross-complaint  of  tbe  codefend- 
ant was  sufficient  to  entitle  him  to  some  relief. 
-Id. 

For  Casf^  rsou  Otheb  States, 
See  30  Cent.  Dig.  Plead.  {  301. 
See,  also,  31  Cyc.  p.  233. 


(F)  AFFIDAVIT  OF  DEFENSE  OR  OF 
MERITS. 

AnthorizioK  order  of  court  for  filing  of  pleas 
after  rule  day,  see  ante,  S  ^^">- 

Fob  Cases  fbou  Otbeb  States. 

See  39  Cent.  Dio.  Plead.  »  302-320. 
See.  also,  31  Cyc.  pp.  231-24a 


IV.  BEPUOATIOir  OB  KEPLT  AMU 
SUBSEQUEHT  FI.EADIir08. 

Adoption  of  allegations  of  otber  pleading,  see 
ante.  {  15. 

Aider  by  verdict  or  JadgmeDt,  see  post,  |  436. 

Amendment,  see  poet,  {  289. 

Ai  affecting  right  to  open  and  close  at  trial, 

■ee  Trial.  |  25. 
Character  of  pleading  as  reply  or  demurrer,  see 

post.  I  201. 

Defective  reply  as  groDnd  for  judgment  od 

pleadings,  see  post.  |  347. 
Defect*  in  complaint  cured  by  reply,  see  post, 

1402. 

Demurrer  to  reply  good  in  part,  see  poet,  |  204. 
Bfect  of  demurrer  to,  aa  opening  record,  see 

post,  i  217. 
GroQDds  for  demurrer,  see  post,  {  190. 
In  avoidance  of  defense  of  release,  se«  Release, 

H  49-52. 

In  avoidance  of  defense  of  statute  Of  limita- 
tiuis,  see  LnciTATion  of  Acrions,  H  ISO- 
192. 

In  equity,  see  Equity,  {|  212.  213. 


Replication  or  reply  with  demurrer,  see  post,  f 
188. 

Reply  bad  in  part,  see  ante,  8  38. 

Reply  to  plea  or  answer  of  estoppel  in  pais, 
see  Estoppel.  §  113. 

Reply  to  plea  or  answer  of  payment,  see  Pay- 
ment, S  61. 

Reply  to  plea  or  answer  setting  up  statute  of 
frauds,  see  Fbauds,  Statute  of,  $  lo5. 

Reply  to  plea  or  answer  setting  up  statute  of 
limitations,  see  Limitation  of  Actiohs,  | 
185. 

To  amended  pleading,  see  post,  {  2C5. 
To  plea  in  abatement,  see  ante,  §  111. 
Waiver  of  objections,  see  post,  g§  409,  412. 
Withdrawal,  see  post,  {  339. 

IM  iMWtleiilar  aotloiiB  or  prooeedlBsa. 

See- 

Against  sureties.    Pbircipal  and  Sdbett,  i 

156. 

Assault  and  Battkby,  §  24. 
Assumpsit,  Action  of,  S  21, 
Bills  and  Notes,  S  486. 
Bonds.    Bonds,  §  126. 

For  arrest  or  discharge  therefrom.  Execu- 
tion, 8  453. 
Of  public  officers-^ 
Officebb,  i  141. 

Sheriffs  and  Constables,  |  168. 

Taxation,  g  570. 
Breach  of  contracts.   Contbacts.  {  345. 
By  or  against*  corporation.    Cobfobations,  i 

513. 

Partners  after  dissolution  of  partnership. 

Pabtnebship,  3  296. 
Sur\'iving  partners  or  representatives  of  de- 
ceased partners.    Pabtnebsuip.  {  258. 
Claims  against  decedents'  estates.  EXECUTOBS 

AND  Admikstbatobs,  {  251. 
Compensation  of  broiier.    Bbokebs,  S  82. 
Confirmation  or  trial  of.    Taxation,  8  809. 
Contract  of  sure^sbip.   Pbincifal  and  SdbX* 

TY.  9  15G. 
DiVOBCE,  §  102. 

Ejectment,  8  74. 

Election  contests.    Elections,  8  286. 
Enforcement  of  mechanic's  lieu.  Mechanics' 
Liens.  8  274. 
Of  right  of  exemptioD.   Exbhftions,  8  147. 
Establishment  of  claim  to  proper^  garnished. 

Gabnishhent,  8  216. 
Failure  to  deliver  or  misdelivery  of  goods  ship- 
ped.   Cabbiebs,  8  91. 
Foreclosure  of  mortgage.    Mobtoaoes,  8  ^36. 
Foreign  judgment.   Judgment,  8 
Injuries  from  fires  caused  by  operation  of  rail- 
roads.  Railboads,  S  478. 
To  persons  on  or  near  street  railroad  tracks. 
Stbbet  Railroads,  8  HO. 
Insurance  policy.   Insubance,  88  641,  815. 

iNTEBFLEADra,  f  26. 

Libel  and  Slandeb,  8  06. 
Mandamus,  8  106. 

Opening  or  setting  aside  partnership  account- 

iDg.     PABTNEESniP,  8  348. 
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Pabtitioh,  I  B8l 

Penalty  for  fallnn  or  refusal  to  fDmish  tele- 
phonic aerricea.    Telegsaphb  aitd  Tilb< 

PHONB8,   {  78. 

Price  of  land  aold.   Vbndob  and  Pubchaub, 

i  314. 

Recovery  of  price  paid  for  gooda.    Sales,  | 

354. 

ItEFORUATION  OF  INSTBUHENTS,  (  38. 

Replevin,  i  63. 

Sale  of  land  to  enforce  assessment  for  public 
improTementa.  Munigipal  Cobpobations, 
I  567. 

Setting  aside  settleroent  of  arcounta  of  execu- 
tor or  admiuistrator.    Executors  ahd  Ad- 

UINISTRATOBS,  |  509  (6). 

SuBSCBipnoits,  §  21. 
Trespass,  S  42. 

WOBK  AND  LABOB,  {  23. 

1 164.  Re«MBlt7  tor  pleadlac  la  replT. 

In  justice's  court,  see  JuSTZOBs  of  the  Peace, 

8  90. 

Fob  Cases  frou  Otheb  States, 

See  39  Cert.  Dio.  Plead.  K  321-330  ;  33 

Cent.  Dig.  Mai.  Pros,  i  104. 
Bee,  also,  31  Cyc.  p.  241. 

{  165.         ta,  senerkl. 

M    (Snv.  1849) 

It  ia  error  to  go  to  trial,  JeaTing  one  of 
the  pleas  fn  the  case  nnAuswered. — Selvera  t. 
McOall.  1  Ind.  393,  Smith,  257. 

[b]  Where  no  replication  waa  filed  to  a  plea, 
and  there  was,  therefore,  no  issue  either  of 
fact  or  law,  a  trial  was  erroneous.— (Sup.  1854) 
Swope  V.  Ardery,  5  Ind.  213;  (1857)  Reeves  v. 
Clark,  8  InO.  409. 

[c]  (Sap.  18M) 

In  an  action  by  the  administrator  of  M.  M. 
against  the  administrator  of  J.  M.,  tiie  com- 
plaint alleged  that  J.  M.  had  fraudulently  in- 
duced M.  M.  to  marry  him,  whereby  he  became 
possessed  of  a  large  amount  of  real  and  per- 
sonal property  of  M.  M.;  that  J.  M.  had  a  wife 
living,  which  was  unknown  to  M.  M.  The  an- 
swer alleged  that  M.  M.  had  not  at  her  death 
any  rights,  credits,  etc.,  due  said  J.  M.'s  es- 
tate. Held,  that  the  answer  was  merely  an 
informal  denial  of  the  right  of  action,  which  did 
not  require  a  xeplication.— Wiggins  Holman, 
5  Ind.  G02. 

[d]  (Snp.  1867) 

County  commissioners  refused  to  pay  tbe 
county  recorder's  claim  for  indexing  deeds,  and 
tbe  recorder  appealed.  The  commissioners  6led 
an  answer,  to  which  the  recorder  made  no 
reply.  Held,  that  no  reply  was  necessary,  and 
that  a  failure  to  reply  was  not  an  admission 
that  tbe  facts  stated  in  the  answer  were  true.~~ 
Board  of  Com'rs  of  La  Grange  County  t. 
Kromer,  8  lud.  446. 


W  (Snp.USS) 

An  answer  in  an  action  on  «  stock  sub- 
scriptiim  that  the  stock  was  subscribed  by  one 
who  pretended  to  act  as,  but  was  not,  tbe  agent 
of  defendant,  is  an  argumentative  denial  of 
tbe  alleged  subscription  which  was  ^wn  hy 
the  complaint  to  be  in  writing,  and,  as  the  an- 
swer waa  not  sworn  to.  It  coold  only  operate 
aa  a  general  denial,  and  hence  a  reply  was 
not  required.— Denny  t.  Indiana  &  I.  C.  By. 
Co.,  11  Ind.  292. 

It]    (Sap.  mt) 
Where  all  the  evidence  was  admissible  un- 
der the  issue  formed  by  the  complaint  and  gen- 
eral denial,  other  pleadings  were  unnecessary. 
— Leedy  t.  Clapp,  18  Ind.  188. 

[g]  An  answer  which  states  no  defense  needs 
no  reply.— (Sup.  1866)  Debord  v.  La  Hue.  26 
lod.  212;  (1868)  Bimgg  t.  State  ex  reL  Davis, 
30  Ind.  427. 

[h]  (S«*.1867) 

An  offer  to  confeas  Judgment,  filed  with 
an  answer  in  a  cause,  though  numbered  as  a 
paragraph  of  the  answer,  makes  no  part  of  the 
answer,  and  does  not  requite  a  reply.— Barnes 
T.  Bates.  28  Ind.  15. 

li]     (Sup.  1SG8) 

A  plaintiEE  is  only  required  to  reply  to 
such  parts  of  the  answer  as  are  well  pleaded.— 
Numbers  T.  Bowser,  29  Ind.  491. 

m    {Sop.  1879) 

Where  all  the  evidence  which  can  be  of- 
fered under  a  reply  is  properly  admissible  un- 
der the  general  denial  filed  in  tbe  case,  it  Is 
not  error  to  sustain  a  demurrer  thereto.— Fonst 
V.  Gregg,  68  Ind.  399. 

[k]    (tia*.  ISSl) 

Special  aigumentatlve  denials  in  an  answer 
require  no  reply.— Uhl      Harvey,  78  Ind.  28. 

[1]     (Sap.  1889) 

Where  a  pleading  styled  a  "disclaimer"  was 
nothing  more  than  an  answer  confessing  the 
cause  of  action,  it  did  not  require  a  reply,  and 
the  refusal  to  allow  a  reply  was  not  prejudicial 
error.— Walker  Steele,  22  N.  B.  142,  23  M. 
E.  271,  121  Ind.  436. 

[m]    (Snp.  1892) 

A  plea  of  non  est  factum  closes  the  issues, 
and  does  not  require  a  reply. — Brickley  v.  Ed- 
wards, 30  N.  E.  708,  131  Ind.  3. 

Fob  Cases  from  Other  States, 

See  39  Cent.  Dia.  Plead.  |  321;  S3  Cent. 

Dig.  Mai.  Pros.  |  104. 
See,  also,  31  Cyc  pp.  241-248. 

§  166.  ^—  New  matter  la  ■nswav. 

[a]    (Sup.  1847) 

In  an  action  of  slander,  tbe  pleas  were  not 
guilty  and  the  statute  oi  limitations.  There  wsi 
no  replication  to  the  special  plea.  The  verdict 
and  judgment  were  for  the  plaintiff.   Held  that. 
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tbe  special  piM  being  unansweied,  the  trial  was 
Bot  I^aL— HuatoD  t.  McPbenon,  8  Bladtl  B62. 

[b]  f9«».U5S) 

To  a  claim  on  a  receipt,  an  anawar  that 
dw  mooej  was  to  be  retained  as  an  advancement 
fmm  tbe  tenant  for  life  (a  widow)  to  the  le- 
ndndennan  amoonta  to  a  material  allegation  of 
aew  matter,  admitted,  if  not  reified  to,  and 
thcRfbn  there  ia  no  isaae  witbont  a  reply. — 
Konnan  v.  Norman,  11  Ind.  288. 

[e]    fSap.  ISeO) 

Where  all  tbe  evideoce  that  could  have  been 
onder  tbe  answer  of  want  of  consideration 
was  admissible  under  tbe  general  denial,  the  jadg- 
B«it  will  not  be  reversed  for  a  failure  to  reply 
to  such  aoswet.— Butler  t.  Edgerton,  15  Ind.  15. 

[d]  A  reply  need  not  be  made  to  new  matter 
in  the  plea  or  answer  which  amounts  only  to  a 
traverse  or  denial.— (Sup.  1866)  Ferris  v.  John- 
MQ.  27  Ind.  247;  (1881)  Webb  t.  Gorbin,  78 
Iod.403. 

For  Cases  fioh  Otheb  States, 

Bes  3»  CENT.  Dzo.  Plead.  Ii  S21V&-328; 

33  Cent.  Dzo.  Mai.  Proa.  1 10«. 
See,  alao,  81  Cyc.  pp.  244,  24& 

}160.  MtMrnr  to  1m  pleadsd  In  nply  In 
B«n«nL 

DrfcBse  of  estoppel,  see  Ebtoppel,  |  114. 

M  <ta».lU9) 

If  a  plea  in  confession  and  avoidance  con- 
dode  with  a  special  traverse,  which  does  not 
|o  to  the  point  of  the  action,  the  plaintilf  may 
reply  to  the  matter  in  avoidance  without  notic- 
iag  tbe  special  traverse.— Banner  T.  Elliott,  6 
BUckf.451. 

[k]  (9«».USO 

VHien  a  former  recovery  is  pleaded  to  an 
catiR  complaint,  if  a  part  of  the  demand  was 
Bot  incloded  within  the  former  recovery,  the 
bet  tboold  be  set  up  by  reply.- Brandon  t. 
Jndab,  7  Ind.  545. 

[C]    (Sap.  UN) 
Under  the  Code,  plaintiff  may,  in  bia  reply, 
b  addition  to  the  general  traverse,  set  ap  new 
matter  in  avoidance  of  the  answer.— Snodgrass 
r.  Hunt,  15  Ind.  274. 

[d]  i9np.l8TS) 
When  a  judgment  by  confesdon  before  a 
jutice  of  tbe  peace  is  set  up  io  an  answer,  tbe 
plaintiff  may  set  op  in  reply  his  refusal  to  con- 
■rat  to  the  judgment— Kennard  v.  Carter,  64 
luL  31. 

[<]    {Sap.  1893) 

Affirmative  relief  cannot  be  granted  to  a 
plaintiff  for  matters  pleaded  in  a  reply  by  way 
of  CMnterclaim.— SomU  t.  Kennedy,  137  Ind. 
296,  33  N.  £.  674. 

m  (APP.UOD 
A  r^Iy  of  set-off  may  be  made  to  an  an- 
swer of  aet-ofC— Orr  v.  Leathers,  61  N.  E.  941, 
27  Ind.  App.  572. 


For  Cares  fbou  OmcB  States, 
See  39  Cent.  Dio.  Plead.  |  331. 
See,  also.  31  Cyc  pp.  249,  250. 

i  ITS.  Ttnae  for  flUns  or  sarvla*. 

[A]  <S«p.U4» 

After  trial  and  Jndgmat  it  la  too  late  to 
make  up  tbe  issue  on  an  unanswered  jdea.- Selv- 
ers  T.  McCaU.  1  Ind.  888.  Smith,  207. 

[b]    (S«p.  1860) 

A  plaintiff  cannot  be  permitted,  after  tbe 
trial,  to  file  a  replication,  particularly  where  it 
is  not  shown  that  a  reply  bad  been  filed  before 
tbe  trial,  or  that  it  was  supposed  there  had 
been.— Lawrence  t.  HufEer,  10  Ind.  367. 

[C]    (S«p.  1862) 

The  court  may.  In  its  sound  discretion,  al- 
low the  plaintiff  to  reply  to  the  answer  after  the 
initiatory  steps  in  the  trial  have  been  taken.— 
OUbart'a  Bx'r  r.  Plant,  18  Ind.  306. 

Fob  Cases  fboh  Otheb  States, 

See  39  Cent.  Dio.  Plead.  S|  334r-338;  27 

Cent.  Dig.  Inj.  |  269. 
See,  also,  31  Cyc  pp.  247,  248. 

S  173.  Form  and  veqvlsltes  of  repUoatton 
in  semevaL 

Waiver  of  objections  on  ground  of  duplicity, 
see  post,  S  412. 

[a]  (Sup.  1818) 

Where,  In  an  action  of  covenant,  the  defend- 
ant pleaded  covenants  performed,  a  replication 
which  was  a  general  negative  was  informal  and 
wrong  for  concluding  with  a  verification.— Dough- 
erty T.  Wilson,  1  Blackt  47& 

[b]  (Sup.  1841) 

If  one  of  several  replications  to  a  plea  of 
payment  and  set-off  be  good,  it  is  sufficient  to 
sustain  the  action.— Hurd  T.  Bad,  6  Blackf.  39. 

[C]  <8iip.l841) 

Id  debt  on  a  bond,  It  appeared  on  oyer,  to 
be  conditioned  for  the  collection  of  taxes.  Per- 
formance was  pleaded,  and  tbe  replication  as- 
signed breaches.  Tbe  replication  was  specially 
demurred  to  for  being  double  and  at^mentative, 
and  for  not  showing  a  sufficient  assessmeDt  roll 
and  precept  HHd,  that  the  assignment  of  sev- 
eral breaches  did  not  render  the  replication 
double.— Vance  v.  State  ex  rel.  Goodlander,  6 
Blackf.  Sa 

[fl]    (S«p.  1863) 

If  a  plea  be  double,  and  plaintiff  replies 
thereto,  instead  of  demurring  for  the  duplicity, 
he  must  answer  both  parts  of  the  plea.— Barrett 
T.  Rnitt,  8  Ind.  571. 

[e]  Plaintiff  may  tender  as  many  issues  in 
reply  as  be  pleases,  if  they  ace  not  inconsistent 
with  tbe  cfm^laint.  nor  frivolous,  etc.— (Sup. 
1856)  Zebnor  v.  Beard,  8  Ind.  96;  (1857)  City 
of  Lamasco  v.  Kessler,  Id.  474;  (1857)  Terre 
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Haute  ft  R.  R.  Co.  t.  MtcConnack,  Id.  note; 

■  (1800)  Snodgrass  v.  Hunt,  15  Ind.  274. 

Fob  Cases  fbom  Other  States. 

See  30  Cent.  Dig.  Plead.  |$  339,  340,  385. 
See,  also,  31  Cyc.  pp.  248-:i50. 

S  174.  Form  mmA  reqvlsitoB  of  replj  mil- 
der oodes  of  prooedvre. 

Adoption  oC  allegations  in  other  pleading,  see 
ante,  |  15. 

Character  of  pleading  as  reply  or  demurrer,  see 
post,  g  201. 

[a]  A  reply  must  be  good  as  to  the  entire  an- 
swer to  which  it  13  addressed;  otherwise,  it  will 
be  open  to  demurrer,— {Sup.  1874)  Kernodle  v. 
Caldwell,  40  Ind.  153;  (1887)  StWers  v.  Canary, 
109  Ind.  207,  9  N.  E.  904. 

[b]  Every  reply  must  respond  to  the  entire 
pleading  or  part  thereof  to  which  it  purports  to 
be  the  answer.— (Sup.  1874)  Muaselman  v.  Crav- 
ens, 47  Ind.  1;  Towell  v.  Pence.  Id.  SM  ;  (1880) 
Kinsey  v.  State  ex  rel.  Shirk,  71  Ind.  32;  (1881) 
Pouder  t.  Tate.  76  Ind.  1;  (ltS2)  Markland 
Min.  &  Mfg.  Co.  v.  Kimmel,  87  Ind.  5U0. 

[c]  A  reply  pleaded  to  an  entire  answer,  but 
containing  no  response  to  one  paragraph  thereof, 
is  bad  on  demurrer.— (Sup.  1881)  American  Ins. 
Co.  V.  Leonard,  80  Ind.  272;  (1880)  Fordice  r. 
Scribner,  108  Ind.  85,  9  N.  E.  122;  (1887)  Bot- 
tles T.  Miller,  112  Ind.  &84,  14  N.  £.  728. 

[d]  (Snp.  188!) 

Where  a  reply  avers  nothing  in  denial  or 
avoidance  of  matter  set  up  in  the  au>wer,  it  is 
bad  on  demurrer.— Chrisman  v.  Chenoweth,  81 
Ind.  401. 

[a]    (Snp.  t8S3) 

A  reply  which.  If  the  truth  of  its  allega- 
tions be  admitted,  does  not  defeat  the  allegations 
of  the  answer  to  which  it  is  directed,  is  demur- 
rable.—Haas  T.  Shaw,  01  Ind.  384,  40  Am. 
Bep.  007. 

[f]  (Svp.  1884) 

Mere  omiasion  to  notice  a  preliminary  un- 
controverted  statement  in  the  answer  where  the 
reply  is  otbern'iee  good  and  fully  meets  and  re- 
plies to  all  the  material  facts  stated  in  the  an- 
swer, will  not  vitiate  the  reply.— Ktnsey  v. 
State  ez  rel.  Shirk.  98  Ind.  351. 

[g]  (Snp.  1889) 

PlaintiETs  reply  was  headed  by  a  prelimi- 
nary statement,  designating  it  as  a  reply  to  the 
second  and  third  paragraphs  of  defendant's  an- 
swer, after  which  followed  two  properly  num- 
bered paragraphs, — the  first  a  general  denial,  the 
second  a  plea  of  payment  of  the  items  alleged 
as  a  set-off  in  the  third  paragraph  of  the  an- 
swer. Beld,  that  a  demurrer  to  the  reply,  on  the 
ground  that  it  purported  to  be  a  reply  to  the 
second  and  third  paragraiths  of  the  answer,  but 
that  it  pleaded  facts  constituting  a  reply  to  the 
third  paragraph  only,  without  denying,  confess- 
ing, or  avoiding  the  matter  set  out  in  the  sec- 


ond, was  properly  orermled.- Hill  t.  HDI,  121 

Ind.  255,  23  N.  B.  87. 

[h]    (Snp.  1893) 

Where  a  complaint  alleges  that  defeod- 
ant  is  threatening  to  enter  on  plaintiff's  proper- 
ty, and  asks  that  he  be  enjoined,  and  defend- 
ant files  a  cross  complaint  claiming  title,  an 
answer  thereto  is  not  bad  which  disclaims  title 
in  plaintiff  to  all  land  claimed  by  defendant, 
and  lying  sooth  of  "the  line  formerly  and  until 
recently  occupied  by  the  fence  that  stood  three 
feet  south  of,  and  parallel  with,  the  south  wall 
of*  plaintiff's  church  building,  and  denies  title 
in  defendant  to  all  land  north  of  such  line.^ 
Richwine  v.  Presbyterian  Church  of  Nobles- 
vUle,  135  Ind.  80,  S4  N.  E.  737. 

[1]  (App.  UOQ) 
Defendants  pleaded  a  set-off  and  a  conn- 
terclaim,  and  alleged  a  promise  by  plaintiff  to 
execute  to  one  of  the  defendfuits  a  chattel  mort< 
gage  on  specified  personal  property  to  secure  the 
payment  of  hia  note  Indorsed  by  such  defradant. 
To  the  set-off  and  counterclaim  plaintiff  re- 
plied that  he  was  a  resident  householder,  and 
that  all  of  his  property  waa  less  in  value  than 
$000.  Beld,  that  the  fact  that  the  pleadings  did 
not  diow  that  the  property  claimed  in  the  reidy 
as  exempt  was  the  property  to  be  mortgaged  did 
not  render  the  reply  subject  to  demurrer.— W^ite- 
ley  Malleable  Castings  Co.  T.  Bevington,  58  N. 
E.  2(i8,  25  Ind.  App.  391. 

Fob  Cases  fbou  Otiieb  Statbs. 
See  39  Cent.  Dxa.  Plead,  f  342. 
See,  also,  31  Cyc.  pp.  250^233. 

S  175*  Xew  MslcMiBent  of  eawaa  of 

ttoiu 

[a]  .(Sap.  1839) 
Trespass  for  breaking  the  plaintiffs  dose 
and  cutting  his  thnber  thereon.  Pleas:  (1)  Mot 
guilty.  (2)  That  a  state  road  was  established 
runnit^c  through  said  close,  and  that  the  defend- 
ant, as  a  conunissionet  of  the  road,  entered  on 
the  close  and  cut  down  and  removed  the  trees 
growing  in  the  road,  etc.  New  assignment  that 
the  suit  was  not  only  for  the  trespasses  men- 
tioned in  the  plea,  bat  alao  for  other  trespasses 
out  of  the  road.  Plea  to  the  new  assignment 
not  guilty.  H^d,  that  the  plaintiff  by  new  as- 
signing, without  denying  the  special  idea,  admit- 
ted the  existence  and  validity  of  the  state  road, 
and  the  defendant's  authority  as  set  forth  in 
the  plea,  and  confined  the  issue  to  snch  tteqtass- 
ea  as  w*ere  alleged  In  the  new  essignmeat — Mc- 
Nutt  v.  Aruott,  C  Blackf.  95. 

Fob  Cases  fbom  Otiieb  States, 

See  30  Cent.  Dig.  Plead.  SI  341,  397. 
See,  also,  81  Cya  pp.  254,  255. 

g  176.  TraTwrsas  or  doBlals. 

Grounds  for  demurrer,  see  post,  {  196. 

[a]     (Snp.  1827) 

Plaintiff  brought  covenant  on  an  obligation 
for  the  payment  of  money,  to  which  defendant 
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pleaded  payment  and  a  release,  which  release 
plaiDtiff  had  since  destroyed.  Plaintiff  replied, 
deDyin;  that  he  had  destroyed  the  release. 
Btld,  that  plaintiff,  not  baring  specially  de- 
marred  to  the  plea  for  duplicit.v,  as  he  niijiht 
have  done,  vas  bound  to  answer  the  plea  ns 
a  whole,  and  that  the  replication  therefore  was 
insofficient  for  a  failure  to  deny  payment. — 
Beno  V.  Hollowell,  2  Blaclrf.  Sa 

[b]  <S«».186l) 
One  of  seTenI  materia)  facts  arerred  in 
a  plea  may  properly  be  traversed  by  the  repll- 
eatioD.— White  Water  Val.  Canal  Co.  v.  Heil- 
derton,  3  Ind.  3. 

Id  (Snp.l8RS) 

2  Rev.  St.  p.  42.  H  66,  67  declare  that 
"all  defenses,  except  the  mere  denial  of  the 
facts  alleged  by  the  plaintiff,  shall  he  special- 
ly pleaded,"  and  that,  "when  t!ie  answer  con- 
tains new  matter,  the  plaintiff  may  reply  there- 
to, denying  each  allegation,  etc.,  and  he  ma,T 
alleKe  anv  new  matter  constituting  a  defense 
to  the  answer  and  not  inconsistent  with  the 
rotnplaint."  TTetd.  in  view  of  the  torezoinK. 
that  the  use  of  the  traverse  and  the  denial  in 
the  reply  were  precisely  similar  to  its  use  in 
the  ans«-er,  and  that,  iti  effect,  it  simply  put 
in  issue  the  truth  of  th*  matters  alleged.— 
KImherling  v.  Hall,  10  Ind.  407. 

A  general  reply.  denylDgr  each  and  every 
tlkfntion  in  all  ttie  paraitrapfas  of  an  answer, 
b  good.— Cleveland  t.  Worrell,  13  Ind.  545. 

[e]  rSvp.issOi 

A  denial  of  one  defense  ia  not  a  dental  of 
other  distinct  defenses. — Stebbeni  t.  Leafesty, 
14  lad.  4. 

[q  (S«p.i8C0) 
A  repb'  settinft  op  focta  ioconslsteat  with 
the  answer  aroonoto  to  a  dirert  denial  of  It. — 
Meredith  v.  Lackey,  14  Ind.  529. 

UI  (Snp.  1861) 
Where,  in  a  suit  for  the  alleged  conver- 
tlen  of  certain  bonds  by  the  defendant,  the 
answer  set  up  a  claim  for  services  rendered 
by  the  defendant  as  an  attorney  and  before  the 
legislature,  a  replication  that  the  defendant 
unlawfully  converted  the  bonds  to  his  own  use 
was  held  good  as  an  ai^umentative  denial  of 
the  matters  set  up  in  the  answer.— Jadab  t. 
Trottees  of  Vincennes  University,  16  Ind.  66. 

[h]    (Sop.  1863) 

Semble,  that,  where  several  defendants  in 
tile  same  action  sever  in  their  answers,  the 
plaintiff  may  reply  effectively  to  them  all  by 
one  general  denial.— Torr  v.  Torr,  20  Ind.  118. 

II]  (9«p.l86l) 
Where  the  answer,  in  a  suit  on  a  bill  of 
exotiange,  sets  np  payment,  part  in  money  and 
the  residue  in  bills  of  exchange,  which,  it  is 
•rerred,  were  received  by  plaintiff  in  payment, 
s  replication  which  alleges  that  at  the  time  of : 
the  delivery  of  such  bills  defendant  fraudu- 


lently misrepresented  to  plaintiff  that  the  draw- 
ers  and  drawees  were  solvent  and  able  to  pay 
tile  same  and  would  pay  them  at  maturity, 
and  that  the  sums  of  money  therein  named 
were  secured  by  mortgage,  and  that,  relying  on 
these  representations,  plaintiff  received  such 
hills  of  exchange  to  be  applied  when  paid  to 
the  extinguishment  of  the  balance  due  on  the 
bill  sued  on,  does  not  contain  a  departure  in 
pleading,  but  only  amounts  to  an  argumenta- 
tive denial  of  the  answer.— Prisbee  v.  Lindley, 
23  Ind.  511. 

[]]  (Sap.  im) 
An  answer  alleged  payment  and  a  set-off, 
and  a  reply  was  filed  by  plaintiff  in  these 
words:  "The  plaintiff  denies  each  and  every 
allegation  tlierein  contained."  A  trial  being 
had,  the  jary  found  for  plaintiff.  Held,  On  a 
motion  for  judgment  for  defendant,  on  the 
ground  of  the  insufflclency  of  the  reply,  that 
the  paper  filed  did  not  amount  to  a  reply.— 
Train  t.  Gridley,  36  Ind.  241. 

[kj    (Snp.  1872> 

Where  there  are  separate  paragraphs  of 
an  answer  filed  by  different  defendants,  a  re- 
ply in  these  words:  "The  plaintiff,  for  reply 
to  defendant's  answer,  says  that  he  denies  each 
and  every  allegation  to  the  answer" — may  !«• 
talten  to  be  a  reply  to  each  paragraph  of  the 
answer.— Ferguson  v.  Wagner,  41  Ind.  450. 

in  (8«p.  USI) 
Where  paragraphs  of  a  reply  to  a  crm^ 
complaint  constituted  mere  arKumentadve  de- 
nials, and  a  general  denial  was  also  filed,  tio 
error  was  committed  in  sustalaing  a  demurrer 
to  such  special  paragraphs. — Arnold  v.  Smith, 
SO  Ind.  417. 

For  Cases  from  Otheo  Siateb, 

See  30  Cent.  Dig.  Plead.  SS  343,  345-353. 
See,  also,  31  Cyc.  pp.  250,  253. 

1177.  Admlnlons. 

Admission  of  submission  to  arbitration,  see  Ab- 

BITBATION  AND  AWARD,  f  80. 
Affected  by  necessity  for  reply,  see  ante,  {  163. 
By  demurrer,  see  post,  |  214. 
By  failure  to  reply,  see  post,  |  182. 
In  declaration  or  complaint,  see  ante,  i  69. 
Judgment  on  admissions,  aee  post,  |  340. 

Ul  (Sap.  1SS5) 
Where  a  replication  fails  to  take  iosue  on 
a  material  plea,  and  it  remains  unanswered,  it 
will  be  taken  aa  admitted,  for  the  omission  by 
either  party  to  traverse  any  material  fact  al- 
leged hy  his  adversary  is,  in  effect,  an  admis- 
sion of  it— McClure  v.  Fursell.  6  Ind.  330. 

A  material  averment  in  an  answer  which 
is  not  noticed  by  the  reply  will  be  regarded 
as  admitted.— Id. 

[b]    (Sup.  18G&) 
A  material  averment  in  an  answer,  which 
is  not  noticed  by  the  reply,  is  regarded  as  ad- 
mitted.—Barker  v.  Ho))b8.  0  Ind.  38.">. 
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[e]  tftmwtm 
Though  th«  arenDenti  of  the  answer  may 
not  be  directly  controverted  in  the  reply,  yet  if 
the  reply  sets  up  facts  in  avoidance  of,  or  in- 
consistent with,  the  answer,  the  answer  can- 
not be  taken  as  admitted.— Meredith  t.  Laclt- 
ey,  16  Ind.  1. 

[d]     (Sap.  1886) 

Where  a  party,  in  his  reply  to  an  answer, 
states  that  be  "admits  the  contract  therein  al- 
leged," he  thereby  admits  the  coosideratioD  as 
alleged ;  and  such  conaideration  being  sufficient, 
the  further  averment  in  the  reply  that  the  con- 
tract was  without  consideration  does  not  make 
it  good  as  against  a  demurrer.— Blacker  t.  Dun- 
bar, lOS  Ind.  217,  9  N.  E.  104. 

Fob  Cases  from  Other  Btates, 

See  39  Cent.  Dig.  Plead.  SS  354,  355. 
See,  also,  31  Cyc.  pp.  203,  2G6. 

S  178.  Confession  mnd  ktoIiIabm. 

[a]  {Sup.  1S68) 
2  Rev.  St.  p.  42,  |S  66,  67,  declares  that 
"all  defenses,  except  the  mere  denial  of  th<> 
facts  alleged  by  the  plaintlfT,  shall  be  special- 
ly pleaded,"  and  that  "when  tiie  answer  con- 
tains new  matter,  the  plaintiff  may  reply  there- 
to, denying  each  allegation,  etc.,  and  he  may 
allege  any  new  matter  constitutini;  a  defense 
to  the  answer  and  not  inconsistent  with  the 
complaint."  Brid  that,  In  view  of  the  fore- 
going, new  matter  must  be  specially  pleaded 
in  the  reply  as  in  the  answer,  and  that  other- 
wise It  could  not  be  proved  on  the  trial.— Kim- 
berling  t.  Hall.  10  Ind.  407. 

tb]  (8ap.U6» 

A  reply  not  setting  np  facts  Bufflcient  to 
avoid  the  answer,  or  presenting  such  a  state  of 
facts  as  showfl  plnintifE  not  to  he  entitled  to 
recover,  ts  luid.- Wilson  v.  Madison,  etc.,  R. 
Co.,  18  Ind.  226. 

[C]    (Sup.  1867) 

Defendant  pleaded,  as  a  set-off,  a  note  al- 
leged to  have  been  assigned  to  him.  ITeld.  that 
paragraphs  of  the  reply  setting  up  that  at  the 
time  of  the  assignment  it  was  agreed  by  the 
parties  to  it  that  the  property  in  the  note 
should  not  pass  to  defendant,  and  that  he  was 
not,  at  the  time  of  filing  his  answer,  the  own- 
er of  the  note,  were  bad  on  demurrer;  but  that 
a  paragraph  stating  facts  sufllrient  to  show 
that  the  assignor  of  the  note,  and  not  defend- 
ant, was  the  real  party  in  interest,  notwith- 
standing the  assignment,  was  good.— Lewis  t. 
Sheaman,  28  Ind.  427. 

[d]    (8ap.  1$:2> 

In  an  action  on  a  note  secured  by  a  mort- 
gage on  a  portable  sawmill,  the  answer  alleg- 
ed that  the  note  waa  given  in  consideration  of 
the  sale  of  the  mill,  which  sale  was  made  on 
a  written  agreement,  executed  by  plaintiff  to 
defendant,  warranting  it  to  be  in  good  and 
complete  running  order,  tliat  there  was  a 
breach  of  such  warranty,  etc.  There  was  no 
ropy  of  the  written  contract  filed  with  the  an- 


swer. To  this  there  was  a  reply  that  the  writ- 
ten omtract  was  simply  preliminary  to  an  ex- 
aminadoa  of  the  mill  by  defendant,  and  that 
such  examination  had  been  made,  and  the  note 
thereupon  executed,  and  tlie  written  contract 
surrende»d  np.  A  demurrer  to  this  reply  waa 
overruled,  ffel^  that  the  was  good,  and 
that  if  bad  the  damnrier  should  have  been  sus- 
tained to  the  answer  for  the  failure  to  file 
therewith  a  copy  of  the  written  agreement.— 
Drook  T.  Irvine,  41  Ind.  430. 

(«]     (Sop.  1877) 

To  an  answer  la  an  action  for  use  and 
occupation,  atlwing  the  previous  assignment 
of  the  cause  of  action  by  the  plaintifC  for  the 
benefit  of  his  creditors,  a  reply  was  filed  al- 
leging that  before  the  suit  the  assignee  had 
rensFiigned  such  cause  of  action  to  plaintiff. 
Held,  that  the  reply  should  have  set  out  the 
renRsigoment,  or  an  excuse  for  not  doing  so. 
but  that  the  reply  was  sufficient  to  the  answer; 
the  latter  being  itself  insufflcient— Bow 
Boswell,  CO  Ind.  235. 

[tl  (Sap.  1S85) 
There  being  a  general  denial  to  a  counter- 
claim for  money  paid  for  plaintiff,  it  is  not 
reversible  error  to  sustain  a  demurrer  to  a  sp*^ 
cinl  reply  that  the  money  expended  by  defend- 
ant belonged  to  plaintiff.— Mason  t.  Mason, 
102  Ind.  38,  20  N.  E.  124. 


Ita  (Sap. 

The  complaint  alleged  that  plaintiff  deliv- 
ered 8  check  to  defendant  for  collection;  that 
defendant  collected  it,  hut.  Instead  of  return- 
ing the  proceeds,  deporited  them  fn  bis  own 
name,  in  a  bank  which  was  and  is  totally  in- 
solvent. The  answer  admitted  defendant's  re- 
ceipt and  collection  of  the  check,  and  the  de- 
posit in  his  own  name,  but  alleged  that  the 
bank  was  in  good  repute  for  solvency;  that  he 
undertook  the  collection  gratnitonsly ;  and  that 
plaintiff  had  accepted  the  certificate  of  deposit, 
with  knowledge  of  all  the  facts.  In  full  satis- 
faction of  defendant's  obligation,  and  had  re- 
ceived dividends  thereon  from  the  receiver  <rf 
the  bank.  The  reply  admitted  the  receipt  of 
the  certificate  of  deposit  with  knowledge  ai  the 
bank's  Insolvency,  but  alleged  that  plaintiff 
suhsequratly  returned  It  to  defendant,  and  has 
not  seen  It  since;  also,  admitted  that  plaintiff 
received  certain  dividends  from  the  recdver. 
Held,  that  the  reply  waa  insnffldent.— Cooper 
V.  Smith,  119  Ind.  313,  21  X.  G.  887. 

[h]    (8ap<  1SS9) 

Defendant,  by  way  of  set-off,  pleaded  an 
indebtedness  for  board  and  lodging,  and  for 
washing,  mending,  and  making  plaintiff's 
clothes,  and  for  boarding,  feeding,  and  stablinff 
plaintiffs  horse.  Plaintiff  replied,  setting  up 
a  contract  by  which  defendant  was  to  furnish 
l>oard  and  lodging  and  care  for  plaintiff*a 
clothes  in  consideration  of  services  to  be  per- 
formed by  plaintiff,  and  alleging  that  he  had 
fully  performed  his  part  of  the  contract,  but 
failing  to  ever  a  contract  for  keeping  the  horse. 
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ffsU,  that  the  court  erred  In  oremUinff  a  de- 
mnmr  to  the  reply.— Hill  t.  Hill,  121  Ind. 
255,  23  X.  E.  87. 

p]  (A»^1891) 
lo  to  actiOD  on  a  note  giv«n  for  boot  in 
a  horse  trade,  defendant  counterclaimed  for 
hmirh  of  warrant;  of  the  horse  traded  bim. 
PlalDtifF,  in  his  reply,  pleaded  a  counterclaim 
for  breach  of  warranty  of  the  mare  traded  to 
him.  Eeid^  that  the  reply  was  within  the 
tffms  of  Code  Civ.  Proc.  $  357,  which  provides 
that  when  the  answer  contains  new  matter  the 
reply  may  set  np  any  new  matter  which  avoids 
it  and  supports  the  complaint.— Starke  v.  Dicks, 
2  Ind.  App.  125,  28  N.  E.  214. 

m  (Avp.ia3> 
Where  the  answer  alleees  that  a  eertain 
snm  was  received  by  plaintiff  in  aettleinent  for 
coods  flold,  a  r^r  alleging  that  bi^  snm  was 
not  accepted  In  fnll,  bnt  in  part  payment  only, 
of  which  fset  defendants  had  due  notice,  is  not 
demnrraUe,  thon^  a  general  denial  would  have 
noffleed.— Pottlitzer  v.  Wesson,  8  Ind.  App. 
472.  35  N.  E.  1030. 

Fob  Cases  pbom  Otheb  States, 

See  3»  Cert.  Dig.  Plead.  ^  350,  357. 
See,  also.  31  Cyc.  pp.  2BS, 

{180.  Departare    front   daolaitttim  ar 
eomplalvt. 

Aider  by  verdict  or  jodgment,  see  post,  H  433, 
436. 

Arsomentative  denial  in  general,  see  ante,  1 176. 
Departure  of  rejoinder  from  plea,  see  post,  S 
183L 

FTDm  complaint  in  action  to  set  aside  settle- 
ment of  administrator's  accounts,  see  EXECu- 
TORS  AND  Adkinisteatobs.  {  609(6). 

Gnond  for  demnrrer,  see  post,  H  192,  196. 

I'nyer  for  lefonnation  of  instrument  in  reply 
ta  departure,  see  Refobuation  or  Imsibu- 
hekts,  {  38. 

Waiver,  see  post,  1  412. 

M  (Sap.  1S39) 
On  a  declaration  in  the  usual  form  in  a 
snit  by  the  assignee  against  the  maker  of  a 
promissory  note,  the  pleas  were  want  of  con- 
tideracion,  etc.  The  replication  was  that  tbe 
Dote  was  made  in  the  state  of  Ohio,  etc. ;  set- 
ting out  a  statute  of  that  state,  which  showed 
the  pleas  to  be  inadmissible.  Held,  that  tbe 
rrplicatton  was  a  departure.— Yeatman  v.  Cul- 
leo,  5  Blackt.  240. 

[b]  (■■p.lHO) 

If  the  replication  desert  the  ground  in 
ptrint  of  law  on  which  the  dectaratiMi  rested  the 
cause,  it  is  a  departurer— Wells  t.  Teall,  ft 
Blaekf.  900. 

[c]  The  inconsistency  of  the  reply  and  com- 
plaiot  is  tbe  same  defect  as  that  known  in  the 
old  aystem  as  a  departure  in  pleading. — (Sup. 
185C)  Zehnor  v.  Beard,  8  Ind.  96;  (1837)  City 
ot  Ltmasco  v.  Kessler,  Id.  474;  (1857)  Terre 
Hante  &  R.  R.  Co.  v.  McCormack,  Id.,  note. 


[d]  (SVP.UCT) 
In  an  action  upon  a  promissory  note  which 
stated  that  it  was  given  for  the  pnrchase  of 
certain  lands  described  as  tbe  W.  %  of  the 
X.  B.  14  of  a  certain  section,  the  defendant.  In 
his  answer,  alleged  that  the  sole  consideration 
for  whidi  the  note  was  i^ven  was  Qie  sale  of 
tbe  lands  to  which  the  payee  had  no  title  what- 
ever. The  plaintiff  replied,  admitting  that  the 
note  was  given  for  the  lands  described,  bnt 
averring  that  he  had  title.  Subsequently  plain- 
tiff was  allowed  to  amend  his  reply  by  alleging 
that  the  description  of  the  land  in  the  note 
was,  through  mistake  or  fraud  of  the  defend- 
ant, erroneous,  and  that  the  consideration  of 
the  note  was  the  sale  of  the  W.  1^  of  the  N. 
W.  %  of  the  designated  section,  ffeld,  that 
snch  reply,  as  amended.  Is  defective,  as  a  de- 
parture In  pleading. — Shank  v.  Fleming,  9  Ind. 
189. 

[e]     (Sap.  1860) 

ftuit  by  assignees  against  the  makers  of  a 
promissory  note  made  in  Ohio,  and  payable 
at  a  bank  in  that  state.  The  defendants  plead- 
ed a  set-off.  to  which  the  plaintiffs  replied,  set- 
ting out  a  statute  of  Ohio  which  brought  the 
note  within  the  law  merchant  Held,  that  the 
reply  was  a  departure.— Will  v.  Whitney,  15 
Ind.  194. 

[0    (8np.  1860) 

In  a  suit  to  foreclose  a  mortgage  on  real 
estate,  defendant  answered  that  plaintiff  had 
realized  out  of  the  sale  of  personal  property 
mortgaged  an  amount  greater  than  tbe  entire 
mortgage  debt.  The  reply  alleged  that  the  pro- 
ceeds of  tbe  personal  property  had,  at  the  re- 
quest of  defendant,  been  appropriated  to  the 
payment  of  other  debts.  Held,  that  the  reply 
was  responsive  to  tbe  defense,  and  was  not  a 
departure.— Martin  v.  Davis,  16  Ind.  478. 

[g]  <S«p.isn) 

Snit  was  brought  against  the  sureties  on 
an  administrator's  bond  for  the  sale  of  real  es- 
tate. Answer  that  the  administrator  had  paid 
and  accounted,  etc.  Reply  that  afterwards 
there  had  been  a  farther  accounting  In  the 
court  of  common  pleas,  and  that  the  adminis- 
trator had  been  found  in  arrears,  etc.  Held, 
that  the  reply  was  a  departure,  inasmuch  as 
it  foiled  to  show  that  tbe  amount  stated  to 
have  been  found  In  arrear  was  part  of  the  pro- 
ceeds of  the  sale  of  the  real  estate.— Burtch  v. 
State  ex  rel,  Richardville,  17  Ind.  506. 

[h]  (Sup,  l$64) 

Where  the  answer,  in  a  suit  on  a  bill  of 
exchange,  sets  up  payment,  part  in  money  and 
tbe  residue  in  bills  of  exchange,  which,  it  is 
averred,  were  received  by  plaintiff  in  payment, 
a  replication  which  alleges  that  at  the  time  of 
the  delivery  of  such  bills  defendant  fraudu- 
lently misrepresented  to  plaintiff  that  the  draw- 
ers and  drawees  were  solvent  and  able  to 
pay  the  same  and  would  pay  them  at  matur- 
ity, and  that  the  sums  of  money  therein  named 
were  secured  by  mortgage,  and  that,  relying  on 
these   representations,   plaintiff   received  such 
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bills  of  excbftOKe  to  be  applied  -wben  paid  to 
the  eztiDguishmeDt  of  the  balance  dne  en  the 
bill  sued  on,  does  not  contain  a  departure  in 
pleadinfr,  but  only  amounts  to  an  argamenta- 
tive  denial  of  the  answer. — Frisbee  v.  Lindley, 
23  Ind.  511. 

[1]  (Sap.  1865) 
To  a  complaint  charging  the  acceptancp 
of  goods  purchased  to  have  been  procured  by 
the  fraudulent  representations  of  the  seller, 
without  examination  by  the  buyer,  the  defend- 
ant answered  denying  the  fraud  and  alleging 
that  the  buyer  had  examined  the  goods  and 
had  full  kuowledge  of  their  quality.  The  reply 
ndmitted  an  examination  of  the  goods  by  the 
plaintiff  and  a  knowledge  of  certain  farts  in- 
dicating the  defect  complained  of,  but  averred 
that  he  relied  on  defendant's  representations, 
and  that  the  defendant  had  subsequently  prom- 
ised to  pay  the  damages  claimed.  Held,  thnt 
the  reply  was  a  departure.— McAroy  v.  Wright, 
23  Ind.  22. 

m    (Snp.  ISGS) 

Suit  on  promissory  note.  Answer,  alleging 
payment  of  a  certain  amount  of  illegal  interest 
and  seeking  to  reduce  the  recovery  that  much. 
Ttepiy.  that  such  payment  was  made  under  a 
subsequent  written  contract  to  pay  that  rate. 
Held,  that  the  reply  was  not  a  departure. — 
Sparks  V.  Clapper,  30  Ind.  204. 

[k]    (Snp.  UTl) 

A  reply  of  a  new  promise  to  an  anewer  of 
the  statute  of  limitatlona  is  not  a  departure.— 
Van  Dom  v.  Bodley,  38  Ind.  402. 

[1]  (Snp.  1S74) 
When  the  guardian  of  an  insane  person 
sues  upon  a  promissory  note,  and  allege*  in 
the  complaint  that  the  note  whs  indorsed  to  tiie 
plaintiff,  a  reply  showing  that  the  note  was  in- 
dorsed to  the  deceased  ancestor  of  his  ward,  and 
that  his  ward's  only  claim  to  the  note  grows 
out  of  a  division  made  by  the  heirs  of  the  notes 
held  by  the  deceased,  is  a  departure. — Bearss 
T.  Montgomery,  46  Ind.  544. 

[m]     (Sup.  1874) 

Where  a  complaint  is  upon  a  promissory 
note  made  by  the  defendant,  and  the  defendant 
answers  that  the  note  was  given  for  the  plain- 
tiffs interest  in  partnership  goods  held  by  the 
plaintiff  and  the  defendant,  and  that  the  de- 
fendant has  since  paid  partnership  debts,  for 
which  he  asks  3  set-off  against  the  notes,  it  is 
not  a  departure  for  the  plaintiff  to  reply  that 
the  defendant  agreed,  in  writing,  as  a  part  of 
the  consideration  for  the  goods,  to  pay  the  debts 
of  the  firm.— Shirts  v.  Irons,  47  Ind.  445. 

A  reply  which  sets  up  matter  which  is  not 
inconsistent  with  the  complaint,  but  which 
tends  to  support  and  justify  it,  is  not  a  depar- 
ture.—Id. 

[n]    (Sap.  1874) 

A  departure  in  pleading  is  when  a  party 
quits  or  departs  from  the  case  or  defense  which 


he  has  first  made,  and  has  recourse  to  another. 
— Kimberlin  v.  Carter,  49  Ind.  111. 

Where  to  a  complaint  upon  a  promissory 
note  an  answer  is  filed  setting  up  a  failure  of 
consideration,  a  reply  that  there  had  been  dif- 
ferences in  reference  to  the  consideration,  bnt 
that  they  iiad  been  compromised  and  settled,  by 
the  dcfendanl  agreeing  to  pay,  and  the  plaintiff 
to  receive,  a  certain  sum,  less  than  the  face  ol 
the  note,  is  not  a  departure.— Id. 

[o]     (Sap.  1876) 

Where,  in  an  action  for  money  paid  and 
expended  by  plaintiff  for  defendant  at  hia  spe- 
cial instance  and  request,  a  bill  of  particulars 
constituting  an  account  for  a  certain  amount  of 
<-om  purchased  at  a  certain  price  is  filed  with 
the  complaint,  a  reply  claiming  for  money  paid 
by  plaintiff  to  satisfy  a  purchaser  for  a  contero- 
I>lat('d  nonperformance  of  a  contract  for  the  de< 
livery  of  corn  by  defendant  to  such  purchaser 
was  not  a  departure.— Godman  t.  Meizsel,  53 
Ind.  11. 

[00]    (Sap.  ISSl) 

Where  a  complaint  declares  on  a  written 
contract,  a  reply  asking  a  reformation  thereof 
is  a  departure  and  demurrable,  in  the  absence 
of  any  averment  therein  of  a  mutual  mistake  in 
its  execution,  or  that  the  parties  did  not  mu- 
tually understand  or  intend  the  Instrument  as 
executed. — Wood  t.  Deutchman,  75  lod.  148. 

[p]     (Bap.  1881) 

A  reply  seeking  to  bold  liable  a  part  of 
the  defendants  who  answer  in  justification  under 
a  writ  of  possession,  and  also  seeking  to  recover 
damages  against  such  defendants  for  Issuing 
the  writ,  without  showing  that  they  bad  any 
connection  with  its  Issuance  or  with  the  alleg- 
ed trespass,  is  a  departure  from  a  complaint 
averring  facts  constituting  a  trespass  by  defend- 
ant in  removing  plaintifTs  goods  from  his  dwell- 
ing house.- Steele  t.  Davis,  75  Ind.  191. 

[pp]    (Sap.  1881) 

The  complaint  alleged  ownership  of  a  cei^ 
tain  lot  and  building,  and  that  defendant  was 
about  to  wrongfully  remove  the  latter;  to  which 
defendant  answered  that  he  had  leased  the  lot 
with  right  to  build  and  remove.  Plaintiff  re- 
plied that  under  a  judgment  against  him  and 
defendant  on  a  lien  for  indebtedness  of  the  lat- 
ter, the  property  had  been  sold,  and  that  he 
had  bought  it  Bcld.  that  the  reply  was  a  de- 
parture.—Cupi^  T.  O'Shaughneasy,  78  Ind.  245. 

[q]  (Svp.  1881) 
In  an  actira  for  breach  of  contract  to  con- 
vey land,  plaintiff  alleged  t^at  defendant  did 
not  and  could  not  convey  the  title  at  the  time 
stipulated,  and  that  plaintiff  elected  to  rescind 
and  the  answer  alleged  a  tender.  Held,  that  a 
reply  allegitig  that  after  commencement  of  suit 
defendant  sold  the  property  to  another  was  a 
departure.— Teal  v.  Langsdale,  78  lod.  839. 

[qq]     (Sap.  1882) 

In  a  complaint  to  reform  a  deed,  A.  claim- 
ed title  under  B.,  under  whom  defendant  also 
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claimed  hy  a  prior  conveyance,  which  in  reply 
A.  admitted,  but  alleged  that  the  coDveyance 
WS3  n>luatar7  to  defraud  the  creditors  of  X., 
wbo  had  for  that  parpose  conveyed  to  B.  Held, 
that  the  reply  afaowed  a  departure.— Etter 
AndenoD,  84  Ind.  338. 

It]  (Sap.  1882) 

A  Kplicatlon  which  fortifies  the  complaint 
or  which  does  not  quit  the  ori^toal  cause  of  ao- 
tioD,  bat  avoids  the  answer,  is  not  bad  for  de- 
partnre— iEtna  life  Ins.  Co.  t.  Nexsen,  84  Ind. 
347.  43  Am.  Rep.  01. 

In  an  action  by  an  agent  of  a  life  Insur- 
ance company  for  a  wrongfnl  discharge,  the  an- 
swer alleged  that  plaintiff  bad  a^eed  to  pay 
over  money  as  soon  as  he  collected  it.  bnt  bad 
biled  to  do  sa  Beld,  that  a  reply  stating  that 
plaintiff  had  been  directed  to  transmit  a  month- 
ly report  to  the  company  and  retain  hla  collec- 
tioDS  until  drawn  npon,  and  that  be  still  had  in 
his  hands  money  belong^  to  the  company  sub- 
ject to  and  awaiting  the  draft,  was  not  a  de- 
partore.— Id. 

[rr]    (Snp.  1882) 

In  a  suit  to  foreclose  a  mortgage,  defend* 
ant  answered  that  a  part  of  the  money  claimed 
to  be  due  was  for  asurions  interest,  to  which 
plaintiff  replied  that,  in  consideration  of  ex- 
tension of  time,  defendant  had  agreed  to  pay 
10  per  cent  interest  Held,  that  the  reply  did 
not  show  a  departure.— Hunter  t.  Rice,  87 
Ind.  312. 

[•]  (Sap.  1887) 
To  a  complaint  for  satisfaction  of  a  judg- 
ment alleging  that  the  judgment  bad  been  paid 
by  tbe  sale  and  delivery  of  certain  personal 
property,  accepted  In  satisfaction  thereof  by  the 
defendant,  who  bad  wrongfully  refused  to  can- 
ed the  judgment  of  record,  the  latter  answered 
a  former  adjudication,  alleging,  among  other 
MngB,  that  it  bad  l>een  adjudged  in  such  form- 
er action  that  such  property  was,  at  tbe  time 
it  was  alleged  to  have  been  talcen  in  satisfac- 
tion, already  tbe  property  of  the  defendant,  by 
Tirtne  of  a  chattel  mortgage  executed  to  him 
by  the  plaintiff.  The  plaintiff  replied  admit- 
ttng  the  ju^ment,  but  alleging  that  it  was 
rendered  upon  an  express  agreement  that  tbt 
defatdant  should  be  adjudged  the  owner  of 
ndi  property;  and  in  consideration  thereof, 
and  tbe  sarrender  to  him  of  such  prope<ty,  be 
agreed  to  cancel  and  satisfy  the  judgment  men- 
tioned in  the  complaint.  Held  no  departure. — 
Pslmer  t.  Hayes,  112  Ind.  289,  13  N.  E.  882. 

[M]   (Sop.  1888) 

Id  an  action  on  notes,  defendant  answered 
Vecialiy  that  tbe  notes  were  obtained  by  fraud 
and  without  consideration.  Plaintiff's  reply  al- 
leged a  new  promise  founded  on  consideration 
of  an  extension  of  time.  Held,  that  a  demurrer 
VIS  properly  OTerruled,  as  the  new  matter  sup- 
ported the  cause  of  action  stated  in  tbe  com- 
plaint and  avoided  the  new  matter  in  the  an- 
swer, as  required  by  Rev.  St  1881,  {  357.— 


Brown  t.  First  NaL  Bank,  IIS  Ind.  572,  18 
N.  E.  66. 

[t]    (Snp.  1889) 

In  an  action  upon  a  certificate  issued  by  a 
mutual  iMuefit  association^  the  complaint  al- 
leged that  assessments  had  been  paid  according 
to  an  agreemoit  between  the  assured  and  the 
association  that  they  might  t>e  paid  at  any 
time  within  60  days  after  notice,  although  the 
certificate  provided  that  they  should  he  paid 
within  10  days.  The  answer  denied  such 
agreement,  and  alleged  that  the  assessments  had 
not  l>een  paid  according  to  tbe  terms  of  tbe 
certificate.  The  reply  averred  that  the  defend* 
ant  had  waived  the  coadltlona  of  the  certificate 
by  permitting  the  certificate  to  stand  uncan- 
celed, and  by  receiving  payment  within  60  days 
after  notice.  Held  not  a  departure.— Sweetser 
T.  Odd  Fellows'  AEut  Aid  Aas'n,  117  Ind.  97, 19 
N.  E.  722. 

[tt]   (Bap.  1890) 

In  an  action  on  a  note  and  to  foreclose  a 
mortgage  securing  tbe  same,  where  one  of  the 
defendants  answered,  setting  up  her  coverture 
at  the  time  of  tbe  execution  of  the  note  and 
mortgage  and  that  she  executed  the  same  as 
surety,  a  reply  that  for  a  valuable  eontidexation 
paid  to  her  by  one  of  her  codefend&nts  after 
tbe  execution  of  the  note  and  mortgage  she 
promised  and  agreed  with  the  plaintiff  and  with 
her  codefendant  to  pay  and  sada^  the  note 
and  mortgage  in  suit  was  a  departure. — Chap- 
lin T.  Baker,  24  N.  R  233,  124  Ind.  885. 

[u]     (App.  I8S1) 

In  an  action  on  a  note  given  for  boot  in 
a  horse  trade  defendant  counterclalmed  for 
breach  of  warranty  of  tbe  horse  traded  bim. 
Plaintiff,  in  bis  reply,  pleaded  a  counterclaim 
for  breach  of  warranty  of  tbe  mare  traded  to 
him.  Held,  that  the  reply  was  not  a  depar- 
ture.—Starin  T.  Dicks,  2  Ind.  App.  125,  28  K. 
E.  214. 

[UU]    (App.  1892) 

In  an  action  for  the  conversion  of  goods, 
the  complaint  alleged  a  contract  of  bailment 
between  plaintiff  and  defendant  and  the  lat- 
ter's  failve  to  return  the  property.  Ttie  answer 
admitted  that  tbe  goods  were  left  in  defendant's 
possession,  and  alleged  that  plaintiff  owned 
them  only  in  the  special  capacity  of  adminis- 
trator of  a  certain  estate,  and  that  when  be 
was  superseded  as  such  defendant  purchased 
them  from  his  successor.  Held,  that  there  was 
no  departure  In  a  reply  admitting  that  the 
goods  Were  nominally  held  by  plaintiff  as  such 
administrator  when  they  were  placed  in  de- 
fendant's hands,  alleging  that  other  parties  were 
the  real  owners,  and  that  through  them  plain- 
tiff had  since  become  the  owner. — McFadden  r. 
Scbroeder,  4  Ind.  App.  305,  29  N.  E.  491,  30 
N.  E.  71L 

[v]    (Snp.  1893) 
A  departure  in  pleading  takes  place  when 
in  any  pleading  tbe  party  deserts  the  ground 
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that  he  took  In  his  last  antecedent  pleading, 
and  resort*  to  another.— LonlsriUe,  N.  A.  &  C. 
Ry.  Co.  T.  Heir,  85  N.  E.  556>  13B  Ind.  691. 

{8dp.18»S> 

Where,  in  an  action  to  foiecIoBe  a  mort* 
sage,  the  defendants  plead  as  a  counterclaim 
deceit  and  breach  of  warranty  by  the  plaintiff 
In  BcUinft  them  the  property  in  payment  for 
which  the  mortgage  debt  was  tncnrred,  the 
plaintiff  may  set  up  in  reply  deceit  on  the  part 
of  the  defendants  in  regard  to  the  land  ex- 
changed for  said  property,  by  virtue  of  Rev.  St. 
1881,  i  357,  which  declares  that,  "when  any 
paragraph  of  the  answer  contaius  new  matter, 
the  plaintiff  may  reply  to  it  by  general  denial, 
and  may  also,  in  separate  paragraphs,  reply 
any  new  matter  which  supports  the  complaint 
and  avoids  the  matter  in  such  paragraph  of  an- 
swer."—Small  V.  Kennedy,  137  Ind.  299,  33  N. 
E.  674. 

[TWl  (App.1884) 

Where,  in  an  action  on  a  policy  inBoring  a 
aorse,  the  condition  of  the  honie  as  to  being 
afflicted  with  disease  at  the  time  insurance  was 
affected  was  first  brought  into  the  controversy 
by  the  answer,  and  plaintiff  replied  as  to  the 
condition  of  the  horse  at  that  time,  a  conten- 
tion that  plaintiff  violated  the  doctrine  that  a 
cause  mast  proceed  on  a  definite  theory  and  that 
the  reply  departed  from  such  theory  was  of  no 
merit— Indiana  Fanners'  Live  Stock  Ins.  Co. 
T.  Byrkett.  36  N.  E.  779,  9  Ind.  App.  443. 

[w1  (Ap».18tK) 

In  an  action  on  a  fire  policy,  defendant  al- 
leged that  it  never  executed  the  policy,  and  that 
Its  agent  who  Issued  it  liad  no  authority  to  do 
so,  l>ecau8e  it  was  a  prohihited  risk,  and  ontslde 
of  his  territory.  Held,  that  a  reply  setting  up 
a  ratification  did  not  constitute  a  departure.— 
German  Fire  Ins.  Co.  t.  Columbia  Encaustic 
Tile  Co.,  15  Ind.  App.  023.  43  N.  E.  41. 

Iwwl    tApp.  18»7) 

Where  an  answer  alleges  payment  by  check 
it  is  not  a  departure  from  a  complaint  setting 
up  an  original  indebtedness  to  reply,  acknowl- 
edging the  receipt  of  the  check,  hut  allegiug 
that  it  proved  to  be  worthless —Cox  v.  Hayes, 
47  N.  E.  844,  18  Ind.  App.  220. 

W    (App.  1900) 

That  the  Items  set  out  in  a  bill  of  par- 
ticulars filed  with  a  reply  describe  different 
articles  from  those  mentioned  in  the  bill  of 
particulars  filed  with  the  complaint  does  not 
constitute  a  departure.- Orr  t.  lathers,  61  N. 
E.  941,  27  Ind.  App.  572. 

(XX]    (Sap.  1901) 

Plaintiffs  aued  defendants,  who  were  hus- 
band and  wife,  on  notes  executed  by  them,  and 
to  foreclose  a  mortgage.  The  wife  answered 
that  the  notes  were  given  for  a  debt  owing  by 
her  husband,  and  that  the  real  estate  mort- 
gaged was  her  separate  property.  Plaintiffs 
replied  by  general  denial,  and  alleged  that  the 
husband  owned  the  land  in  fee  simple  when 
the  debt  was  contracted,  but,  to  defraud  his 


creditors,  he  deeded  the  land  to  her  for  a  very 
inadequate  consideration.  Held  proper  to  sus- 
tain the  wife's  demurrers  to  the  replies,  since, 
as  they  contained  the  substance  of  a  complaint 
to  set  aside  the  conveyance  as  fraudulent,  they 
were  a  departure  from  the  complaint.— Shaw  v. 
Jones,  59  N.  E.  166, 156  Ind.  60. 

[y]     (App.  1901) 

It  is  the  function  of  a  reply  to  aid  and 
strengthen  the  complaint  In  its  essential  allega- 
tions, but  not  to  amend  its  defects  or  to  depart 
from  the  cause  ot  action  therein  set  forth. — 
Midland  Steel  Co.  v.  Citizens'  Nat.  Bank.  59  N. 
a  211.  26  Ind.  App.  Tl, 

Where  a  note  was  sued  on  by  a  bona  fide 
holder  for  value  as  commercial  paper,  and  Qie 
answer  showed  a  defense  good  as  against  the 
indorsee,  in  that  the  note  was  not  conunerdal 
pa^r,  being  payable  in  Pennsylvania,  and  the 
reply  relied  on  a  statute  of  Pennsylvania  and 
decisions  of  that  state  making  such  a  note  com- 
mercial paper,  not  subject  in  the  hands  of  a 
bona  fide  holder  to  the  defense  pleaded,  a  de- 
murrer to  the  reply,  on  the  ground  that  it  was 
a  departure,  was  erroneously  overruled. — Id. 

[yyl  (App.  1903) 

In  an  action  on  a  fire  policy,  the  insurer 
alleged  in  his  answer  that  the  policy  sued  on 
stipulated  that  it  should  be  void  if  the  interest 
of  the  insured  were  otherwise  than  uncondition- 
al and  sole  ownership,  and  that  at  the  time  of 
the  issuance  of  the  policy  the  insured  had  made 
a  conveyance  thereof  to  a  third  person.  The  an* 
Bwer  also  averi'ed  that  the  insured  represented 
that  she  was  the  owner  of  the  property  Inaured. 
tiiat  the  insurer  relied  on  such  representations, 
and  that  plaintiff  had  previously  conveyed  the 
property  to  a  third  person.  The  insured  replied, 
alleging  that  the  deed  to  the  third  person  was 
without  consideration,  that  it  was  made  without 
his  knowledge  or  consent,  that  it  was  never  de- 
livered, that  the  insured  retained  possession  of 
it,  except  during  the  time  it  was  being  recorded, 
and  that  insured  retained  possession  of  the 
property  and  exercised  absolute  dominion  over 
it  Held,  that  the  reply  was  not  a  departure 
from  the  complaint  in  the  action,  which  averred 
title  in  the  insured  to  the 'property  covered  by 
the  policy.— Franklin  Ins.  Co.  v.  Feist,  68  N.  E. 
18S,  31  Ind.  App.  300. 

[j]    (App.  19(M> 

Where  the  same  facts  pleaded  in  plaintiffs 
reply  were  provable  under  her  answer  to  de- 
fendant's cross-complaint,  the  fact  that  the  al- 
legations of  the  reply  were  not  germane  to  the 
claim  made  by  plaintiff  in  her  complaint  was 
immaterial.— Carter  v.  Carter,  72  N.  E.  187,  35 
Ind.  App.  73. 

Where  plaintiff  declares  in  the  first  para- 
graph of  a  complaint  on  a  mutual  policy  pay- 
able to  her.  and  defendant  answers  that  insured 
took  out  a  new  policy  afterward  making  him 
the  beneficiary,  and  also  files  a  cross-complaint, 
and  she  answers  the  cross-complaint  and  r^ 
plies  to  his  answer  by  setting  out  an  antennp- 
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till  cootract  proTiding  that,  in  consideration  of 
raarriBge,  insured  made  her  the  beneficiary^  and 
tliat  defendant's  policy  was  issued  in  violation 
of  the  iomrer's  by-laws,  and  without  consid- 
ention.  and  that  insured,  at  the  time  of  pro- 
cortn;  defendant's  policy,  was  of  muound  mind, 
it  was  not  departure.— Id. 

Ib]  (App.U(IS> 

Where  ■  complaint  charged  that  a  contract 
wu  made  directly  with  defendant,  it  Is  not  a 
departure  in  the  reply  to  charge  that  it  was 
made  with  her  agent.— Colt  t.  Lawrenceburg 
Lunber  Co.,  88  N.  E.  m 

Foi  Cases  fboh  Otbek  States, 

See  S9  Cent.  Dig.  Plead.  »  358-384;  7 

Cent.  Dig.  BHIb  &  N.  S  1571. 
See.  also,  31  Cyc.  pp.  255,  201. 

1 181.  ITmaeoeaMrr  replj. 
(tl  (S«».1870> 

In  a  suit  on  a  contract  for  the  delivery  by 
the  defendant  of  a  certain  number  of  saw  l<^ 
to  be  sawed  by  the  plaintiff  at  a  atipnlated 
price  per  hundred  feet,  the  breach  alleged  being 
the  failore  of  the  defendant  to  deliver  a  portion 
of  tbc  1<^.  the  answer  alleged  that  the  defend- 
flDt  deliTpred  a  certain  number  of  which 
tbe  plaintiff  sawed  in  snch  an  unworkmanlike 
DSDner  that  the  lumber  was  worthless,  and.  the 
plaintiff  refusing  to  saw  properly,  the  defend- 
ant refused  to  deliver  more  \ogs.  The  reply  was 
I  ^eral  denial.  On  the  trial,  after  the  de- 
fendant bad  offered  evidence  tending  to  sustain 
Mid  answer  by  proving  that  ihe  lumber  was 
bad,  the  plaintiff  offered  evidence  tending  to 
■bow  that  the  logs  delivered  were  such  that 
Bood  lumber  could  not  be  made  from  them, 
which  evidence  was  rejected  until  an  additional 
reply  alleging  the  fact  had  been  filed  'by  leave, 
cnr  the  defendant's  objection,  when,  a  demur- 
rer to  the  additional  reply  having  been  overrul- 
fd.  said  evidence  was  admitted  and  the  trial  pro- 
re«ded;  the  jury  not  having  been  resworn,  and 
the  defendant  objecting.  Held,  that  the  evi- 
dence shoald  have  been  admitted  when  first 
oStnd  under  the  reply  in  denial,  that  the  ad- 
ditional reply  did  not  change  the  issue,  and 
tbfre  was  no  necessity  tor  reswearing  the  jury 
tbat  the  demurrer  to  the  additional  reply  might 
properly  have  been  sustained,  or  the  paragraph 
to  which  it  was  filed  might  have  been  stricken 
<rat  on  motion,  or  leave  to  file  it  should  not 
htre  been  given,  yet  that  no  wrong  resnlted 
from  these  proceedings.— Dunn  t.  Johnson,  33 
Ind.  54.  5  Am.  Rep.  177. 

[b]    (Sb».  1877) 

The  fact  that  some  the  paragraphs  of 
aa  uswer  require  and  admit  of  no  reply  does 
Mt  render  insufficient  a  reply  made  generally 
to  the  whole  of  the  answier.— Vaughn  T.  Ferrallt 
»  lod.  182. 

Fm  Cases  fboh  Onon  States, 
See  39  Cent.  Dio.  Plead.  |  386. 
.See.  abo,  31  Cyc.  pp.  246.  247. 


(  18S 

S  182.  Failure  to  reply. 

Admissions  by  failure  to  deny,  see  ante,  {  177. 
Failure  to  file  rejoinder,  see  post,  S  183. 
Ground  for  judgment  on  pleadinga,  see  post,  | 
343. 

[a]  (Sap.  1810) 

In  trespass  guars  dansum  fregit  for  sev- 
eral trespasses,  the  defendant  justified  on  ac- 
count of  a  highway  over  the  close  in  which, 
etc.,  and  the  plaintiff  new  assigned  for  tres- 
passes extra  vlam,  without  tiaTerslng  the  plea. 
Held,  tbat  the  exlatence  <tf  the  highway  .was 
admitted.— White  t.  Conover,  5  Bladct  462. 

[b]  (Sup.  1S56) 

If  an  answer  allege  affirmative  matter  and 
the  same  is  not  replied  to,  the  absence  of  rep!y 
is  an  admission  of  the  matter  alleged.— Bird  t. 
Lanius,  7  Ind.  615. 

[C]     {Sop.  ]86fi) 

The  Code  (2  Rev.  St  p.  44)  provides  that 
every  material  allegation  of  the  complaint  not 
specifically  controverted  by  the  answer,  and 
every  material  allegation  in  the  answer  not 
controverted  by  the  reply,  shall,  for  the  pur- 
poses of  the  action,  be  taken  as  true;  so  where, 
in  a  suit  for  dower,  the  defendant  replied  that 
the  husband  of  the  complainant  had  devised 
to  his  wife  other  lands  in  lieu  and  bar  of  dower, 
and  she  had  elected  to  take  under  the  will,  etc, 
and  the  widow,  the  complainant,  made  no  re- 
ply, judgment  was  rendered  for  the  complain- 
ant.—McCarty  V.  Roberts,  8  Ind.  150. 

Action  for  dower  by  a  widow  against  the 
purchaser  of  real  estate  of  her  deceased  bus- 
band.  Answer,  denying  the  allegations  in  the 
complaint,  and  alleging  that  the  husband  bad 
made  bis  will  whereby  he  devised  land  to  the 
plaintiff  in  lieu  and  bar  of  dower;  that  the  will 
bad  been  duly  proved  more  than  one  year  be* 
fore  the  commencement  of  the  suit;  that,  though 
its  contents  were  fully  known  to  the  widow  at 
the  date  of  probate,  sbe  did  not  within  one  year 
thereafter  elect  to  have  her  dower,  but,  on  the 
coutrary,  elected  to  take  under  the  will.  No 
reply.'  Held,  that  the  failure  to  reply  was  of 
itself  an  admission  of  the  facts  alleged  in  the 
answer,  and  tbat  further  effort  to  have  them 
confessed  was  therefore  needless;  for  otherwise 
there  would  have  been  no  Issue  formed  by  the 
pleadings,  and  a  trial  cannot  be  bad  without  an 
issue. — Id. 

A  material  allegation  of  new  matter  in  the 
answer,  under  the  Code  of  1852,  providing  tbat 
every  material  allegation  of  new  matter  in  the 
answer  not  controverted  by  the  reply  shall  be 
taken  as  true,  means  some  fact  which  the  plain- 
tiff is  not  bound  to  prove  in  the  first  instance  to 
establish  bis  cause  of  action,  and  wbiph  goes  in 
avoidance  or  discbarge  of  the  cause  of  action  al- 
leged in  the  complaint.— Id. 

[d]    (Sap.  1868) 

The  existence  of  a  Judgment  alleged  in  an 
answer  and  not  replied  to  must  be  taken  as 

proved.— Thompson  v.  Cooper,  10  Ind.  526. 
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[«]     (8«p.  1868) 

Ooe  good  paraflrapb  of  an  answer,  alleg- 
ing new  matter,  nnreplied  to,  entitles  tlie  de- 
fendant to  jndgmeut— Ferklni  t.  Bragg,  29 
Ind.  507.  - 

tf)  (Sup.  1883) 
The  plaintiflTa  failure  to  reply  to  para- 
graph of  the  answer  amounted  to  an  admission 
that  the  afflrmative  defense  thereby  set  up  was 
true,  where  plaintiff,  if  he  was  entitled  to  a 
trial,  did  not  ask  for  it  or  object  to  the  ren- 
dering of  judgment  without  one  or  except  to 
the  rendition  of  judgment,  and.  if  there  was 
error  in  rendering  judgment  without  a  trial, 
he  cannot  complain.— Breidert  v.  Krueger,  02 
Ind.  142. 

Fos  Cases  fboh  Other  States, 

See  39  Gent.  Dig.  Plead.  |j(  387,  388. 
Bee,  also,  31  Cyc  pp.  266,  267. 

{  183.  Bejolnder. 

Qroonda  for  demurrer  to.  eee  post,  S  106. 
Waiver  of  ohjectiona  to  replication  by  filing 
rejoinder,  see  post,  f  412. 

[a]  (Sop.  ISSS) 

In  debt  on  a  note  the  plea  was  no  consid- 
eration. The  replication  set  out  a  considera- 
tion, and  the  rejoinder  showed  a  partial  failure 
of  consideration.  Held,  that  the  rejoinder  was 
a  departure.— Kilgore  t.  Powers,  5  Blackf.  22. 

[b]  (Sup.  1845) 

A  rejoinder  professing  to  he  to  the  whole 
of  a  replication,  but  only  attempting  to  answer 
an  immaterial  part,  was  held  to  be  bad.— Con- 
ard  V.  Dowllng.  7  Blackf.  481. 

[o]  (Sap.  2848} 
In  debt  on  a  constable's  bond  the  breaches 
assigned  in  the  replication  were,  (1)  that  the 
constable  had  neglected  and  refused  to  return 
a  certain  fi.  fa.;  and  (2)  that  after  the  levy  of 
nich  execution,  the  constable  had  abandoned 
the  lery,  and  had  not  returned  the  ncecution. 
The  rejoinder  to  the  first  breach  stated  that 
no  sneh  execution  had  issued,  etc.,  to  the  con- 
stable, nor  had  he  neglected  or  refused  to  re- 
turn the  same.  The  rejoinder  to  the  second 
tireacb  was  that  no  such  execution  had  issued, 
etc.,  to  the  constable.  Jlcld,  that  the  first  re- 
Joinder  was  double,  but  that  the  second  was 
unobjectionable.— Boatright  t.  State  ex  rel. 
Brown,  8  Blackf.  & 

[d]     (Sup.  1846) 

In  debt  by  the  state  on  the  relation  of  A. 
on  a  constable's  bond,  the  replication  assigned 
aa  a  breach  the  recovery  of  a  judgment  by  the 
relator  for  $88.90,  the  issue  of  a  fi.  fa.  there- 
on, the  constable's  levy  of  the  execution  on  the 
debtor's  goods  of  the  value  of  $150,  and  his 
failure  to  sell,  etc.  The  rejoinder  stated  that 
after  the  levy,  and  before  return  day,  the  debt- 
or executed  a  delivery  bond  with  sufficient 
sureties,  that  the  goods  were  not  delivered, 
and  that  the  constable  returned  the  delivery 
bond  and  the  execution  before  return  day.  It 


stated  further  that  afterwards  another  exeeu- 
tion  issued  on  the  judgment  which  was  levied 
on  the  debtor's  p>odB  of  the  value  of  $200, 
by  means  whereof  tlie  Judgment  was  aatiafied. 
Heldy  that  the  rejoinder  was  not  double;  tbe 
latter  part  of  It,  whidt  related  to  the  second 
execution,  being  mere  inrplusage. — State  t. 
Jones,  8  Blackf.  2T0. 

[e]  (Snp.  18B4) 

If  a  replication  alleged  facts  material  to 
a  proper  decision  of  the  cause,  and  there  is 
no  rejoinder  to  the  replication,  there  is  no  is- 
sue in  the  case,  and  a  trial  without  an  issue  is 
erroneous.— Rutherford  T.  Tevls,  5  Ind.  530. 

[f]  (Snp.  1878) 

When  a  counterclaim  is  pleaded,  the  reply 
thereto  ends  the  pleading.  If  there  is  any 
new  matter  which  might  have  been  pleaded  to 
the  reply  under  the  former  practice,  it  may 
now  be  friven  in  evidence  without  further 
pleading.— Welch  v.  Bennett,  30  Ind.  136. 

Fob  Cases  trom  Otheb  States, 

See  39  Cent.  Dig.  Plead.  380-396; 
17  Cent.  Dig.  Eject  f  200;  42  Ckhi. 
Dig.  Repler.  8  245. 
See,  also,  31  Cyc.  pp.  267-260. 

1184.  Snrrejoiader. 

[«]    (Sap.  1843) 

Where  a  rejoinder  is  bad  for  duplicity,  and 
plaintiffs  do  not  demur  to  it  specially  for  that 
reason,  their  surrejoinder  is  bad  if  it  does  not 
answer  both  parts  thereof.— Neff  T.  Powell.  6 
Blackf.  420. 

Fob  Cases  fboh  Otheb  States, 
See  30  Cent.  Dig.  Plead.  |  898. 
See,  also.  31  Cyc.  p.  260. 

1 186.  leader  vt  lane,  «md  JolwUr  Ik 
IssB*. 

On  demurrer,  see  post,  $  215. 

[a]    (Snp.  iSoO) 
A  special  traverse  can  be  answered  only 
by  joining  issue  on  it.— State  ex  reL  Barrell, 
V.  Chrisman,  2  Ind.  126. 

Fob  Cases  fboh  Otheb  States, 
See  39  Cent.  Dig.  Plead,  i  308. 
See,  also,  31  Cyc  pp.  262,  263. 


V.  DEMUKRER  OB  EXCEPTIOIT. 

Acquiescence  ia  order  overruling  demurrer  as 

affecting  right  to  review  order,  see  Apfeu, 

AND  Ebbob,  §  154. 
Appearance  and  interposition  of  demurrer  as 

submitting  to  jurisdiction,  see  Appeabancb,  { 

19. 

Costs  on  demurrer,  sec  Costs,  8  49. 

Cure  of  error  in  ruling  by  verdict  or  judgment, 

see  post,  S  433. 
Decisions  reviewable,  see  Appeal  akd  Ebbob, 

i§  70,  78,  102. 
Demurrer  as  raising  questlou  of  jurisdiction, 
see  Abatement  and  Revivai.,  S  3. 
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Effect  of  sustaining  demnrrer  on  amount  In  con- 
tnmny,  as  affecting  appellate  Jurisdiction 
of  courts,  see  Coubts,  |  220  (14). 

FaQme  to  demur  or  answer  as  admission  of 
bet  stated  in  complaint,  see  Pusadiho,  |  78. 

Oraind  for  new  trial,  see  New  Tbial,  |  18. 

Ib  equity,  see  Botrrrr.  fS  214,  21S-223,  228, 
231,  232,  242-247,  250,  2S9; 

Judsnient  on  demnrrer  or  ezceptiona  as  bar  to 
iDotber  action,  see  Judouxnt,  {  572. 

Jndgment  on  demurrer  or  ezcepdous,  condu- 
■iTcaess.  see  Judgment,  |  656. 

Jndpnent  on  demnner  to  plea  In  abatement, 
see  ante,  |  111. 

Jndidal  notice  as  to,  see  Evidence,  |  43. 

Mode  of  raising  objection  of  defect  of  parties 
in  general,  see  PabtoeS,  S  75. 

If  ode  of  raising  objection  of  misjotoder  of  par- 
ties defendant,  see  Pabtxbs,  |  02. 

Uode  of  rairing  objection  tat  misjoinder  of  par- 
ties plaintiff,  see  Pabtieb,  fi  88. 

Uode  of  raising  objection  of  nonjoinder  of  par- 
ty defendant,  see  Pabties,  |  84. 

Vode  of  raising  objection  of  nonjcnnder  of  par- 
ty plaintiff,   see  Fabtieb,   |  80. 

jlode  of  raising  objection  of  want  of  capacity 
or  Interest  to  sue,  see  Pabtieb,  {  76. 

Mode  of  raising  objection  to  misnomer  or  misde- 
scription of  parties,  see  Pabties,  |  04. 

Operati<m  and  effect  as  appeanmce.  see  Ap- 
peabance,  H  "J-iO. 

Pnsnmptions  on  appeal  or  writ  of  error,  see 
Appeal  and  Ebbob,  f  917. 

Bai^Bg  defense  ot  estoppel  in  pais,  see  Estop- 

FKL,  f  10& 

Bailing  defeme  of  res  Judicata,  see  Joikiment, 

Baislng  defense  of   atatnte   of  frauds,  see 

Fbauds,  Statdte  of,  I  150. 
Baisiug  defense  of  statute  of  limitations,  see 

LnoTATiON  OF  Actions,  i  180. 
Bccord  for  purpose  of  review,  see  Appeal  and 

Eskob.  H  900,  501,  518. 
Booedy  by  demnrrer  or  motion  to  make  more 

definite  and  certain,  see  post.  $  367. 
Bemedy  by  demurrer  or  motion  to  strike  matter 

from  pleading,  see  post,  §  302. 
B«Tiew  of  decisions,  see  Appeal  and  Ebbob, 

H  254,  265,  549,  680,  725,  900,  1040. 
Bight  to  dismiss  action  after  demurrer,  see 

DiSHissAi,  AND  Nonsuit,  |  48. 
Setting  aside  jndgmeot  on  demurrer,  see  JUDo- 

1IB5T,  S  341. 
To  amended  pleading,  see  post,  fS  254,  2&6. 
To  general  denial,  see  ante,  g 
To  plea  in  aluitemait  in  criminal  prosecution, 

see  CaminAL  Law,  {  281. 
To  plea  of  former  jeopardy,  see  Cbiuinai. 

Law,  I  293. 
To  plea  or  answer  of  estoppel  in  pais,  see  Es- 
toppel, {  113. 
To  plea  or  answer  setting  up  statute  of  limi- 
tations, see  Limitation  of  Actions,  {  185. 
To  supplemental  pleading,  see  post,  S  284. 
Waiver  of  objection  by  failure  to  demur,  see 

post,  I  410. 


Im  partleBlBv  actlou  or  proceedlBca. 

See- 
Appointment  of  receiver.    Seceivers,  {  32. 
Bonds  of  administrators.    Executobs  and  Ad- 

HINI8TRAT0BS,  {  537  (8). 

By  or  against  executors  and  administrators. 

Executobs  and  Aduinistbatobs,  i  447. 
Compelling  payment  of  claim  against  decedent's 
estate.    Exbcdtobs  and  Adkinistra- 

TOBB,   {  283. 

Payment   of  judgment   for  killing  stock. 
Railboads,  t  450. 
Compensation  under  contract  for  construction 
of  public  improvemeDtB.    Municipal  Cob- 

POBATIONS,  {  374. 

Condemnation  proceedings.  EIuinent  Domain, 
i  193. 

Construction  of  will.    WILLS,  S  702. 
Contesting  or  setting  aside  will  or  probate. 

Wills.  H  277,  284. 
Ejectment,  8  75. 

Election  contests.    Elbctionb,  f  2A7 
Enforcement  of  legacy  charged  on  land.  Wnxs, 
S  820. 

Of  enforcement  of  mechanics*  liens.  Me- 
chanics' Liens,  S  275. 
Equitable  lelief  against  Judgment  Judgment, 
i  460. 

Foreclosure  of  mortgages.    Hobtoaoeb,  i  467. 

Habeas  Cobpus,  {  84. 

Indictment  and  Infobmation,  IS  146-149. 

Injunction,  §  120. 

Injuries  from  negligence  or  default  in  transmis- 
sion or  delivery  of  telegraph  or  telephone 
message.  TBijEGBAitas  and  Telephones,  { 
65. 

Insurance  policies.    Insubance,  {  642. 
Judgment.   Judgment,  S  914. 
Libel  and  Slandeb,  $  97. 
Mandamus,  {8  163.  165. 
Motion  fi,  i  33. 

Negligence  in  presenting  draft  for  acceptance. 

Banks  and  Banking,  §  175. 
New  triaL    New  Tbial.  |  100. 

After  term.   New  Tbial,  {  167. 
Pabtition,  §  59. 
Quieting  Title,  {  41. 
Quo  Wabbanto,  §  52. 
Refobmation  of  Instbuments,  {  39. 
Removal  of  executor.    Executobs  and  Ad- 

ministbatobs,  {  36. 
Replevin,  S  67. 

Review  of  judgment.    Judgment,  $  335. 
Sale  of  decedent's  property.    Executobs  ai*D 
Administbatobs,  I  338. 

{ 186.  Plea,  answer,  or  replj  wltk  de- 
mnner. 

[a]  (Sap.  1820) 

A  defendant  cannot  demur  and  plead  to 
the  same  count  at  the  same  time.— Hair  T. 
Weaver,  1  Blackf.  77. 

[b]  (Snp.  1820) 

Although  a  defendant  is  at  liberty  to  de- 
mur to  one  count  in  the  declaration  and  plead 
to  another  (for  each  count  is  a  distinct  decla- 
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ration),  and  mar  set  up  m  many  matters  of  law 
in  one  case,  or  of  fact  in  the  other,  as  he  ma; 
deem  necessary  for  his  defence,  yet  to  plead  and 
demur  both  to  one  and  the  same  count  is  in- 
consistent, repugnant  and  wholly  inadmissible; 
hence  a  plea  of  payment  in  debt  on  a  bill,  after 
demurrer  joined,  should  be  rejected  by  the 
court.— Haire  t.  Weaver,  1  Blackf.  002. 

[c]    (8np.  1826) 

The  plaintiff  cannot  demur  and  reply  to 
the  same  plea.— Riley  v.  Ilarknoss,  2  Blackf.  34. 

[d1    (Sap.  IMO) 

Where  the  matter  of  a  count  is  divisible, 
the  defendant  may  demur  generally  to  a  part 
and  take  issue  as  to  tbe  residae.— Wyant  v. 
Smith,  5  Blackf.  203. 

[e]    (Sup.  iMOt 

A  plea  of  set-off.  conlainin;;  several  distinrt 
matters,  being  in  the  nature  of  a  declaratioa 
containing  several  counts,  the  plaintiff  may  re- 
ply to  a  part  and  demur  to  the  residue.— Shear- 
man V.  Fellows,  5  Blackf.  459. 

in    (Snp.  1»0] 

If  tbe  same  paragraph  contains  an  answer 
and  demurrer,  the  answer  overrules  the  demtir- 
Ter.—IIosier  v.  Eliason,  14  Ind.  523. 

Fob  Cases  from  Other  States, 

See  3»  CTent.  Dig.  Plead.  §§  404-407. 
See,  also,  31  Cyc.  p.  271. 

1 189.  Hmture  amd  offioe  of  demnrrer  and 
pleadiKsa  deiaiarrable. 

M    (Snp.  1882) 

The  sufficiencr  of  a  motion  cannot  be  test- 
ed by  demurrer. — Sldeoer  v.  Coons,  83  Ind.  183. 

[b]    (App.  1906) 

Where  the  equities  of  plaintifT s  case  are 
very  strong,  the  court  will  determine  the  rights 
of  the  parties  only  on  a  full  hearing  on  the 
merits,  and  not  on  demurrer.— Pierce  v.  Vansell, 
74  N.  E.  CM,  35  Ind.  App.  .')2.->. 

.For  Cases  fbou  Otiieb  States, 
See  39  Cent.  Dig.  Plead.  §  400. 
See,  also,  31  Cyc.  pp.  2(39-271. 

i  192.  Grounda  for  demurrer  in  general. 

[a]    (Snp.  1822) 

An  obligation  was  described  in  the  decla- 
ration as  given  for  the  payment  of  $137,  and 
the  one  read  on  oyer  was  for  that  sura,  to  be 
paid  in  bank  notes.  Held,  on  general  demur- 
rer, that  the  variance  was  fatal.— Osborne  v. 
Fulton,  1  Blackf.  233. 

[aa]    (Sap.  1828) 

After  several  continuances  of  a  cause  com- 
menced by  a  feme  sole,  but  previously  to  any 
other  plea,  defendant  pleaded  in  abatement  that 
plaintiff,  pending  the  writ,  etc.,  had  married, 
and  that  her  liusband  was  still  living,  which 
plea  was  verified  by  affidavit  and  tbe  day  on 
which  the  coverture  was  averred  to  have  taken 
place  was  subsequent  to  the  last  continuance  of 


the  case  an  objection  to  the  plea  for  uncertain- 
ty for  not  expressly  alleging  the  coverture  to 
have  taken  place  puis  darrein  continuance,  if 
good,  should  be  made  on  demnner^Templetou 
V.  Clary,  1  Blackf.  288. 

[uia]    (Snp.  1828) 

If  two  replications  be  filed  to  one  plea, 
the  defendant  may  demur  specially  for  the  du- 
ll I  icit.v.— King  V.  Anthony,  2  Blackf.  131. 

[b]    (Sop.  1841) 

An  argumentative  plea  is  bad  on  special 
demurrer.— Hurst  v.  Purvis,  5  Blackf.  557. 

[bb]  (Snp.  1843) 

A  rejoinder  may  be  demurred  to  for  do- 
plicity.— Xeff  v.  Powell,  6  Blackf.  420. 

[bbb]    (Sap.  1853) 

Duplicity  in  a  plea  can  be  reached  by  de- 
murrer.—Barrett  V.  Ruitt,  3  Ind.  571. 

[bbbb]    (Snp.  1856) 

A  demurrer  for  causes,  and  in  terms,  not 
authorized  by  the  practice  act,  cannot  be  bu8- 
tained.— Jarvis  v.  Strong,  8  Ind.  284. 

[c]  A  demurrer,  to  be  suffident,  must  assign 
a  statutory  ground. -fSup.  1&16) 'Riley  v.  Muf 
ray,  8  Ind.  .S54;  (1905)  White  v.  Bnn  Pub.  Co., 
1G4  Ind.  420,  73  N.  E.  800. 

[cc]  Duplicity  in  an  answer  Is  not  a  ground  of 
demurrer.— (Sup.  1858)  Johnson  v.  Crawforda- 
ville.  F.  K.  &  Ft.  W.  R.  Co.,  11  Ind.  280; 
(1SH2)  Carter  v.  Ford  Plate  Glass  Co.,  83  Ind. 

ISO. 

[ccc]    (Snp.  1859) 

Repugnancy  of  allegations  is  not  a  cause 
of  demurrer.— Forst  v.  Ellston,  13  Ind.  482. 

[d]  ArgnmentatlvenesB  In  a  pleading  is  not 
ground  for  demurrer.— <Sup.  1800)  French  v. 
Howard,  l4  Ind.  455;  (1864)  Jndah  r.  Trus- 
tees of  Vincennes  University,  23  Ind.  272; 
(1882)  Hisey  v.  Troutman.  84  Ind.  115;  (18S2) 
State  ex  rel.  Benckert  v.  Wylte,  86  Ind.  396; 
(18^)  Barkley  v.  Mahon,  95  Ind.  lOl:  (1885) 
Dickson  V.  Lambert,  08  Ind.  487;  (1S85)  Claus- 
cr  V.  Jones,  100  Ind.  123  ;  (App.  1805)  Jennings 
V.  Bond,  14  Ind.  App.  282.  42  N.  E.  057 :  (1890) 
Brower  v.  Ream,  15  Ind.  App.  51,  42  JS.  E. 
824. 

[dd]    (Snp.  1860) 

An  argumentative  answer  is  not  demur- 
rable-Williams V.  Port,  14  Ind.  509. 

[fl]     (Snp.  1860) 

There  was  a  reply  in  denial  to  an  answer 
setting  up  a  written  release  of  the  debt  by 
platntin",  and  defendant  demurred  on  the  ground 
that  the  reply  was  not  verified  by  afiida\-it. 
Held,  that  the  reply  was  not  subject  to  deraui^ 
rer  for  the  reason  assigned.— Wells  v.  Dickey, 
15  Ind.  301. 

[oe]  (Snp.U«l) 

Objections  to  a  reply,  on  the  ground  of 
duplicity  or  redundancy,  cannot  be  taken  by 
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denmrrer.— Jodah  r.  Trustees  of  Vincenaefl  Uoi- 
tersitr,  16  lad.  56. 

[eee]   (Snp.  im) 

Where  a  petition  in  an  action  for  parti- 
ttos  indefinitely  describes  the  land  sought  to  be 
partitioned,  objection  cannot  be  taken  by  de- 
marrer,  aa  the  uncertainty  in  the  description 
cannot  be  regarded  as  an  omission  of  a  fact 
neceraary  to  be  stated  in  order  to  constitute  a 
cause  of  action.— Godfrey  t.  Godfrer,  17  Ii>d.  6. 
79  Am.  Dec.  448. 

[f]  That  a  pleading  is  uncertain  is  not  a 
ground  of  demurrer  unless  the  pleading  does 
not  state  a  cause  of  action.— (Sup.  1802)  Snow- 
den  V.  Wilas,  19  Ind.  10,  81  Am.  Dec.  370; 
{18S2>  City  of  Connersville  v.  Connersville  Hy- 
drautic  Co.,  86  Ind.  230 ;  0884)  Brown  v.  Dat^ 
nh,  93  Ihd.  86. 

[ft]    (Sap.  1863) 

The  only  defects  in  pleadings  which  can 
be  objected  to  by  demurrer  are  those  indicated 
in  section  50  of  the  Code ;  and  demurrers  filed 
for  causes  or  defects  not  therein  indicated 
should  be  overruled.— City  of  Aurora  v.  Cobb, 
21  Ind.  482. 

U  (Snp.iSM) 
A  demurrer  cannot  be  taken  to  a  pleading 
bManse  of  Its  surplusage.— Jodah  t.  Trustees  of 
Tincennes  University,  23  Ind.  272. 

An  attorney,  in  answer  to  an  action  against 
him.  claimed  a  sum  of  money  pai(^  for  plain- 
tiff to  procure  the  passage  of  an  act  of  the 
l^slatnre,  and  aliened  that  the  expenditure 
Tt8  made  in  good  faith,  was  necessary,  and  was 
aathorised  by  his  principal.  The  reply  alleged 
that  the  expenditure  was  unlawful  and  cor- 
rupt and  was  used  and  squandered  to  corrupt 
the  lejriiilature  and  to  exert  on  U  a  secret,  un- 
due, and  personal  influence  by  lobbying ;  that 
the  same  was  not  necessary;  that  the  act  was 
honestly  passed,  and  was  not  secured  by  cor- 
rupt means.  Hetd,  that  the  reply  was  not  de- 
mnrntble.  as  it  is  an  argumentative  denial  of 
the  allegation  that  the  expenditures  were  made 
In  good  faith  and  were  necessary.— Id. 

In]  (Sop.  iges) 

A  demurrer  to  a  complaint  will  not  be  Sub- 
tiiwd  when  the  defect  upon  which  the  demur- 
rer is  based  is  not  evident  on  the  fiice  of  the 
pltading.— Jones  t.  Bradford,  25  Ind.  SOS. 

|h]  The  objection  that  a  pleading  is  too  in- 
definite or  uncertain  cannot  be  reached  by  de- 
miuTer-— (Sup.  18(>5)  Fulti  v.  Wycoff.  2.t  Ind. 
321;  (1873)  Lewis  v.  Edwards.  44  Ind.  33.S; 
0874)  Ohio  &  M.  Ry.  Co.  v.  McClure,  47  Ind. 
flT;  (1877)  Broobville  &  C.  Turnpike  Co.  v. 
Pamphrey,  59  Ind.  78,  28  Am.  Rep.  76;  (1877) 
Sehee  v.  McQuilken,  59  Ind.  289 ;  (1877)  City  of 
Evanaville  v.  Thayer.  Id.  324;  (1877)  Pennsyl- 
vania Co.  V.  Sedwick,  Id.  336;  (1S78)  Fleming 
V.  Easter.  60  Ind.  399;  (1878)  Inglis  v.  State  ex 
reL  Hughes,  61  Ind.  212 ;  (1878)  Boyee  v.  Brady. 
Id.  432;  (1878)  Hampson  v.  Fall,  64  Ind.  3S2 ; 
(1878)  Jameson  v.  Board  of  Com'rs  of  Bartholo- 


mew County,  Id.  524 ;  (1879)  Davis  t.  State  "x 
rel.  Long,  08  Ind.  104  ;  (1870)  Gabe  v.  McGinnis, 
Id.  538;  (1879)  Milroy  v.  Quinn.  69  Ind.  40:1, 
35  Am.  Rep.  227 ;  (1880)  Walterhouse  v.  Gar- 
rard. 70  Ind.  400:  (188*))  Kennedy  v.  Richard- 
son. Id.  524;  (1880)  Sharp  v.  Radebaugh.  Id. 
,^>47;  (1880)  Buchanan  v.  Logansport,  C.  &  S. 
W.  Ry.  Co..  71  Ind.  285;  (1881)  Snyder  v. 
Baber,  74  Ind.  47;  (1881)  State  ex  rel.  Shuck- 
man  V.  Neff.  Id.  146 ;  (1881)  Town  of  Aubiirn 
V.  Eldridge,  77  Ind.  126;  (1881)  Crowder'v. 
Reed,  80  Ind.  1;  (1881)  Mitchell  v.  Stinson. 
Id.  .324;  (1881)  Boyce  v.  Fitzpatrick,  Id.  52<J; 
(1882)  Grand  Rapids  &  I.  R.  Co.  v.  Jones.  81 
Ind.  523;   (1882)  Boesker  v.  Pickett,  Id.  554; 

(1882)  Wright  v.  Wiliiams,  83  lud.  421 ;  (1883) 
Continental  Life  Ins.  Co.  v.  Ilonser,  89  Ind. 
258;   (1883)  I^aman  v.  Sample,  91  Ind.  236; 

(1883)  Herron  v.  Herron,  Id.  278;  (1884)  Gal- 
way  V.  State  ex  lel.  Ballow,  93  Ind.  161; 
as»i)  McComas  v.  Haas,  Id.  276;  (1884)  Lou- 
isville, N.  A.  &  C.  Ry.  Co.  v.  Harrigan,  94 
Ind.  245;  (1884)  City  of  Evansville  v.  Worth- 
ingtoo,  97  Ind.  282;  (1884)  Louisville,  N.  A. 
&  C.  Ry.  Co.  T.  Shanklin,  98  Ind.  573;  (1885) 
Cleveland,  C,  C.  &  I.  Ry.  Co.  v.  Wynant,  100 
Ind.  160:  (1885)  Petry  v.  Ambrosher,  Id.  510; 
(1885)  Thomson  v.  Madison  Building  &  Aid 
Ass'n,  103  Ind.  279,  2  N.  E.  735;  (1886)  San- 
nes  T.  Ross,  5  N.  B.  690,  106  Ind.  558;  (1886) 
Town  of  RnshTille  v.  Adams.  8  N.  E.  292, 
107  Ind.  475.  57  Am.  Rep.  124 ;  (1887)  Pitts- 
burgh, C.  A  St.  L.  Ry.  Go.  v.  Hizon,  11  N. 
E.  285,  110  Ind.  225:  (1888)  Thomas  v.  Mer- 
ry, 15  N.  E.  244,  113  Ind.  83;  (1888)  Ohio  & 
M.  Ry.  Co.  V,  Walker,  113  Ind.  196,  15  N. 
B.  234,  3  Am.  St  Rep.  638;  (1888)  Betts  v. 
Quick,  16  N.  E.  172.  114  Ind.  165;  (1888) 
Board  of  Com'rs  of  Ripley  County  v.  Hill,  16 
N.  E.  156.  115  Ind.  ftl6;  (1889)  Ratliff  v. 
Ktretcb.  117  Ind.  S26»  20  N.  E.  438;  (1891) 
Sheeka  v.  Erwin,  130  Ind.  31,  29  N.  E.  11; 
(App.  1892)  Sluyter  t.  Union  Central  Life  Ins. 
Co.,  8  Ind.  App.  312,  29  N.  B.  608;  (1892) 
AdanuoD  T.  Sbaner.  29  N.  E.  944.  3  Ind.  App. 
448;  (Sup.  1898)  Evansville  &  R.  R.  Co. 
Maddux.  134  Ind.  571,  33  N.  E.  345.  34  N.  E.  ■ 
511;  (1893)  Garard  v.  Garard,  135  Ind.  15,  34 
N.  E.  442,  809;  (App.  1893)  Town  of  Nappa- 
nee  v.  Ruckman,  84  N.  E.  009.  7  Ind.  App. 
361;  (1893)  American  Wire  Nail  Co.  v.  Con- 
neUy,  8  Ind.  App.  398.  85  N.  R  721 ;  (1803) 
Hindman  Tlmme,  8  Ind.  App.  416,  35  X. 
E.  1046;  (Sup.  1894)  Starkey  v.  Starkey,  136 
Ind.  349,  36  N.  E.  287;  (App.  1894)  City  of 
Bloomington  v.  Rogers,  36  N.  E.  439,  9  Ind. 
App.  230;  (Sup.  1898)  Glow  v.  Brown,  48  N. 
E.  1034.  49  N.  E.  1057,  150  Ind.  185;  (1898) 
Rogers  v.  Baltimore  &  O.  S.  W.  Ry.  Co.,  49 
X.  E  45a  ISO  iDd.  397;  (App.  1899)  City  of 
Mt.  Vernon  v.  Hoehn,  53  N.  E.  654.  22  Ind. 
App.  282;  (1903)  Mnlky  t.  Katsell,  68  N.  E. 
089,  31  Ind.  App.  595. 

[hh]  If  a  bill  of  particnlars  Is  not  sufficiently 
deflnite,  the  objection  should  be  taken,  not  by 
demurrer,  but  by  motion  to  require  it  to  l>e 
made   more   definite. — (Sup.   1866)    Board  of 
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Com'n  of  Bartholomew  Oonntr  T.  Ford.  27 
Ind.  17;  (1879)  Proctor  t.  Cole,  66  Ind.  576. 

[bbb]    (Sop.  1867) 

Under  the  Code  of  Procedure,  reguiriDg 
the  defendant  to  plead  either  by  demurrer  or  by 
answer,  objections  to  the  complaint,  including 
matters  in  abatement  as  -well  ae  in  bar,  not  ap- 
parent on  its  face,  can  be  taken  only  by  an- 
swer.—Thompson  T.  Greenwood,  28  Ind.  327. 

[1]    (Sap.  1871) 
Duplicity  in  a  pleading  cannot  be  presented 
by  a  demurrer.— Denmaa  v.  McMahin,  37  Ind. 
211. 

[11]    (Sup.  1S73> 

If  there  is  an  embarrassing  nocertainty  la 
a  pleading  as  to  the  time  when  an  act  was 
done,  the  remedy  Is  not  by  demurrer. — Hazzard 
V.  Heacock,  39  Ind.  172;  Same  t.  Soothwick, 
Id.,  178. 

[iii]  That  a  pleading  is  uncertaiD  or  indefinite 
is  not  a  ground  of  demurrer.— (Sup.  1872)  Hart 
V.  Crawford.  41  Ind.  197;  (1881)  Knox  v. 
Wible,  73  Ind.  233;  (1884)  Weik  v.  Pugh,  92 
Ind.  382;  (1884)  Williamson  t.  YlDgling,  93 
Ind.  42. 

D]  (S«r.  1878) 
A  pleading  is  never  inbject  to  a  demurrer 
for  want  of  aufficient  facts  If  it  contains  facts 
snflScient  to  constitnte  a  cause  of  action  for  any 
sum,  however  small  or  defense  to  any  portion  of 
the  cause  of  action,  where  it  is  not  pleaded  in 
liar  of  the  entire  action.— Lewis  t.  Edwards.  44 
Ind.  333. 

IJJ]     (S«P.  1878) 

Redundant  avermentB,  nnnecessary  exhibits 
and  tiBeless  verbiage  in  a  pleading,  are  not 
reached  by  a  demurrer.— King  v.  Enterprise  Ins. 
Co.,  45  Ind.  43. 

tJJJ]     (Sup.  1874) 

A  departure  in  pleading  may  be  objected  to 
by  a  demurrer.— Bearss  t.  Montgomery,  4C  Ind. 
S44. 

PO     (Snp-  1S74) 

It  is  not  error  to  sustain  a  demurrer  to  an 
arKumentatiye  pleading,  though  the  l>etter  prac- 
tice is  to  strike  it  out  on  motion.— O'Harra  v. 
Stone,  48  Ind.  417. 

[kk]   (Sup.  1S7S) 

An  objection  that  a  pleading  is  not  signed 
by  counsel  cannot  be  made  on  demurrer. — Hin- 
kle  V.  Margerum,  60  Ind.  240. 

[kkk]  <Snp.l87e) 

An  answer  of  non  est  factum '  which  Is 
defective  only  in  its  verification  is  not  demar- 
rable.~-Newb7  v.  Rogers,  64  Ind.  193. 

[I]  (Sup.  1876) 
Where  the  matters  alleged  in  a  paragraph 
of  a  pleading  could  have  been  given  in  evi- 
dence under  the  remaining  paragraph,  as  to 
soch  parngrapb,  the  better  practice  in  the  court 
below  waa  by  a  motion  to  strike  it  out,  rather 


than  by  a  demurrer  thereto.— Cool  v.  Cool,  54 

Ind.  225. 

[II]     (Snp.  1877) 

Where,  in  an  action  on  a  note,  defendant 
answers,  alleging  that  snch  instrument  is  the 
last  of  a  series  of  usurious  renewals  of  a  usu- 
rious note,  and  that  the  real  prindpal,  and  law- 
ful interest  thereon,  have  been  overpaid,  and 
asking  to  recoup  the  excess,  an  objection  that 
the  dates  of  such  renewals,  and  of  the  pay- 
ments thereon,  are  not  alleged,  should  not  be 
made  by  demurrer.— Holcraft  v.  Mellott,  67  Ind. 
539. 

[Ull    (Sup.  1877) 

Surplusage  in  a  pleading  does  not  rendez 
the  pleading  demurrable.— City  of  Evansville  t. 
Thayer,  59  Ind.  324. 

[m]  Uncertainty ,  in  a  pleading  which  states 
sufficient  facts  is  not  reached  by  demurrer.— 
(Sup.  1878)  Sibbitt  v.  Stryker,  62  Ind.  41; 
(1878)  City  of  Goshen  v.  Kern,  63  Ind.  408,  30 
Am.  Rep.  234;  (1879)  Dale  v.  Thomas,  67  Ind. 
570;  (1879)  Terrell  v.  State  ex  rel.  Root,  68  Ind. 
155;  (1879)  Hyatt  v.  Mattingly,  68  Ind.  2n  ; 
(1880)  Trayser  Piano  Co.  t.  Kirachner,  73  Ind. 
183. 

[mm]  Objection  to  a  pleading  liecause  it  is 
blank  as  to  material  dates  should  not  be  made 
by  demurrer.— (Sup.  1879)  Baugb  v.  Boles.  66 
Ind.  376;  (1879)  Dean  v.  MiUer.  Id.  440;  (ISSl) 
Lenta  v.  Martin.  75  Ind.  228. 

[mmm]    (Sup.  1879) 

An  objection  'that  an  answer  to  a  cross- 
complaint  amounts  only  to  an  argumentative  de- 
nial of  the  allegations  which  it  purports  to  an- 
swer cannot  be  reached  by  a  demurrer. — Mayer 
v.  Grottendick,  68  Ind.  I. 

[mmmm]    (Sup.  1S80) 

A  reply  which  amounts  to  more  than  an 
argumentative  denial  is  not  demurrable.— Jor- 
dan T.  D'Henr,  71  Ind.  199. 

[n]  <8vp.l881) 
An  objection  that  the  complaint  In  con- 
version does  not  specify  the  acts  constituting 
conversion  cannot  be  tak«i  advantage  of  by 
demurrer.— City  of  Greencastle  v.  Martin,  74 
Ind.  449,  39  Am.  Rep.  93. 

[DQ]    (ttup.  1881) 

A  statement  in  a  pleading  inconsistent 
with  the  legal  effect  of  a  writing  set  out  and 
made  a  part  thereof  is  no  cause  for  demurrer. 
— McDonough  T.  Kane,  75  Ind.  181. 

[nnn]  The  leaving  of  blank  dates  in  a  plead- 
ing is  not  ground  for  demurrer.— (Sup.  1S81) 
Cox  V.  Hnnter.  79  Ind.  590;  aSSS)  Ludlow 
V.  Marion  Tp.  Ozavel  Road  Co.,  101  Ind.  170; 
(App.  1902)  Smelser  v.  Pugh,  64  N.  B.  943, 
29  Ind.  App.  614. 

[o]     (Sup.  1881) 

Unless  a  pleading  is  so  insufficient  as  to 
state  no  cause  of  action  or  defense,  a  demur- 
rer will  not  lie.— Crowder  v.  Reed,  80  Ind.  1. 
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[M]  (Sap.  1881) 

An  objection  that  a  oomplaint  was  not  mt- 
fieientlr  speci&c  cannot  be  raised  by  demurrer, 
nalen  it  be  so  uncertain  as  not  to  state  a  sub- 
staatiallj'  good  caufie  of  action.— Williamson  v. 
Tingling,  80  Ind.  378. 

[oool   (S«p.  1SS2> 

Ad  argumentatire  pleading  will  oot  be 
held  bad  on  demurrer.— Vance  t.  Scbroyer,  82 
Ind.  114. 

[pl  (Snp.l8S0 
Where  a  pleading  is  Incomprehenidlile  be- 
esnse  blanks  aic  left  where  dates  should  have 
been  inserted,  it  Is  demurrable.— Firn  Nat. 
Bank  of  Knightstown  v.  Deitcb,  83  Ind.  131. 

[ppl  Want  of  verification  of  a  pleading  can- 
not be  raised  by  a  demurrer.— (Sup.  1882)  Swi- 
bart  T.  Shaffer,  87  Ind.  208;  (1880)  Vail  v. 
Rinehart,  105  Ind.  6.  4  N.  E.  218;  (1802) 
Champ  v.  Eeodrick,  ^  N.  R  787,  130  Ind.  649. 

tppp]  (8.P.1882) 

In  an  action  against  a  railroad  company 
for  neRligently  setting  ere  to  plaintiff"^  property, 
Ihr  failure  to  allege  in  the  complaint  the  par- 
ticular defects  in  defendant's  en^ne,  or  the  dis- 
tSBce  of  plaintilTs  land  from  defendant's  right 
of  way,  or  any  particalar  acts  of  negligence, 
docs  not  render  the  complaint  demnrrable.— 
Lodsrille,  N.  A.  A  O.  By.  Co.  t.  Erinning, 
87  Ind.  351. 

[ql  (Sap.l8S4) 
Ad  imperfect  statement  of  facts  In  a  com- 
^aint  does  not  render  it  demurrable.— Johnston 
Hamster  Co.  t.  Bartley,  94  Ind.  181. 

EM   (Sop.  1884) 

Tncertainty  In  an  allegation  of  time  does 
Mt  render  the  complaint  demnrrable. — Louis- 
TiUe,  N.  A.  &  C.  Ry.  Co.  t.  'Sbanklin.  84  Ind. 
28T. 

[ml  (SDP.18&4) 

Misnomer  is  not  reached  by  demntrer.— 
Hornlngstar  t.  Wiles,  86  Ind.  468. 

[r]    (Sap.  ISM) 
An  objection  that  a  complaint  for  negli- 
gence was  too  general  cannot  be  taken  by  a  de- 
mnrrer  for  want  of  facts.— City  of  Evansville 
T.  Wortbington.  87  Ind.  2^ 

Irr]  (tap.  1884) 
A  ensplAint  Is  not  demnrrable  merely  be- 
ctoK  of  a  derieal  error  in  stating  the  date  of 
ficu  alleged  therein,  np«i  which  plaintiff  rests 
hii  canse  of  action.— Orr  t.  Miller.  88  Ind.  436. 

{ml  (tap.lSS5) 

Where  a  spedal  demurrer  Is  not  permis- 
tible.  argumentativeness  ia  not  matter  for  de- 
BJnrrer.— Ford  v.  Griffin,  100  Ind.  85. 

[■]  (SKP.1S8E) 

Id  an  action  to  restrain  the  obstruction  of 
ID  alleged  natural  water  course,  defendant  an- 
■wered  tbat  there  was  no  obstruction  of  a  nat- 
Dral  water  course,  and  tbat  the  only  obstruc- 


tion was  tbat  of  an  artificial  outlet  of  a  pond 
which  outlet  was  constructed  under  a  license 
granted  without  consideration  and  afterwards 
revoked.  Held,  that  sudi  answer  denied  argu- 
mentatively  the  cause  of  action  stated  in  the 
complaint,  and  was  not  subject  to  demurrer. — 
CHauser  v.  Jones,  100  Ind.  123. 

[8s]    (Sup.  18ST) 

Under  section  376  of  the  Code  (Rev.  St. 
1881),  pleadings  are  to  be  construed  liberally; 
and  a  pleading  will  not  be  held  bad  on  demur- 
rer for  mere  uncertainty  or  indefiniteness  in  its 
allegations,  wbiob  might  t>e  corrected  on  mo- 
tion to  make  more  definite  or  certain;  and 
xvhen  a  complaint  in  an  action  against  a  rail- 
road company  for  permitting  6re  to  escape  to 
plaintiff's  land  contains  allegations  as  to  neg- 
ligence of  the  railroad  company  in  permitting 
the  fire  to  escape,  and  plaintiff's  freedom  from 
contributory  negligence,  sufdcient  in  substance, 
although  indefinite,  the  complaint  will  be  held 
good  on  demurrer. — Pittsburgh.  C.  &  St.  I* 
By.  Co.  T.  Hizon,  110  Ind.  225.  11  N.  B.  285. 

[t]  (Bap.  1887) 
Although  an  answer  in  abatement,  not 
supported  by  affidavit,  and  pleaded  with,  in- 
stead of  before,  an  answer  in  bar,  as  required 
by  the  Code  (Rev.  St.  1881,  |  865).  might  well 
be  stricken  oat,  on  motion,  neither  of  these 
ground  will  authorize  the  sustaining  of  a  de- 
mnrrer  tor  want  of  sufficient  facts. — State  ex 
rel.  Ruhlman  Bnhlman,  111  Ind.  17,  11  N. 
E.  783. 

[tt]    (Sup.  1889) 

The  objection  that  the  complaint  in  a  suit 
for  damages  for  personal  injuries  alleges  that 
plaintiff  was  "compelled"  by  bis  employer's 
agent  to  couple  the  cars,  'without  giving  the 
facta  constituting  the  compulsion,  cannot  be 
made  by  demurrer. — Brazil  Block  Coal  Co.  v. 
Gaffney,  110  Ind.  455,  21  N.  E.  1102.  12  Am. 
St.  Kep.  422.  4  L.  R.  A.  850. 

[ttt]    (Sap.  1889) 

Where  the  complaint  is  vague  and  anceS 
taln  In  its  allegations,  such  defect  cannot  be 
reached  by  a  demurrer, — Cleveland,  C,  C.  &  I. 
R.  Co.  T.  Wynant,  20  N.  E.  730.  119  Ind.  539. 

[tttt]   (8«p.  1889) 

It  is  only  where  the  pleading  la  ao  indefinite 
and  uncertain  as  to  entirely  fail  to  state  a  cause 
of  action  that  a  demurrer  will  Ue.— Williams  y. 
Board  of  Com'rs  of  Lawrence  Ooonty.  23  N.  R 
7C,  121  Ind.  289. 

[u]     (Snp.  1889) 

In  an  action  for  malpractice,  a  complaint 
ia  not  demurrable  for  failure  of  plaintiff  to  set 
forth  in  what  particular  defendant  was 'negli- 
gent in  the  performance  of  his  duties  as  phy- 
sician and  surgeon.— De  Hart  t.  Etnire,  121 
Ind.  242,  23  N.  E.  77. 

[uu]  (App.1891) 

A  count  in  a  declaration  for  money  had 
and  received  is  not  demurrable  for  want  of  a 
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bill  of  partlcalan.— -HcCoy  t.  Oldham.  1  Ind. 
App.  372,  27  N.  E.  047.  SO  Am.  St  Rep.  208. 

[nuu]    (8ap.  1898) 

A  demnrrer  to  a  complaint  will  not  be  sus- 
tained on  the  ground  that  merely  nomiaal  dam- 
ages are  recorerable,  unless  the  court  can  see 
from  the  complaint  that  there  can  be  no  other 
recovery. — Hooaier  Stone  Co.  v.  Louisville.  N. 
A.  &  C.  Ry.  Co.,  131  Ind.  675,  31  N.  E.  365. 

[vl     (App.  1892) 

The  remedy  for  argnmentativeneas  in  a 

fileadinK  is  not  by  demurrer.— McFadden  t. 

Schroeder,  20  N.  E.  481.  80  N.  B.  711.  4  Ind. 
App.  305. 

[TV]   (Snp.  1893) 

Where  in  an  action  against  a  railway  com- 
pany for  injuries  sustained  by  a  brakemao 
while  on  a  train,  it  was  material  to  defendant 
to  have  a  specific  statement  as  to  the  particu- 
lar place  in  the  train  the  brakeman  occupied 
when  the  Injury  occurred,  the  practical  remedy 
was  not  by  demnrrer  for  want  of  sufficient  facts. 
— PenneyWania  Co.  v.  Sean,  84  N.  B.  IS,  36 
V.  E.  353,  136  Ind.  460. 

[VTV]   (App.  1893) 

An  objection  that  the  second  paragraph 
of  a  complaint  is  unsupported  by  an  affidavit  ia 
not  a  ground  for  demurrer.— Knight  T.  Knight, 
U  Ind.  App.  26S,  33  N.  B.  456. 

[VTVT]  (Sap.  1897} 

It  ia  not  error  to  overrule  a  demurrer  to 
au  argumentative  general  denial.— Chtldera  t. 
First  Nat  Bank,  46  N.  B.  825.  147  Ind.  430. 

Ivww)    (App.  1897) 

An  answer  amounting  to  a  general  denial, 
though  argumentative,  is  good  against  demur- 
rer.—Kirshbaum  V.  Hanover  Fire  Ins.  Co.,  45 
N.  E.  1113,  16  Ind.  App.  G06. 

tw]    (App.  1897) 

A  clerical  error  In  nalng  the  word  "plain- 
tifr*  for  "defendant"  In  the  complaint,  where 
there  waa  no  doubt  aa  to  the  word  intended  to 
be  used,  is  no  ground  for  demurrer.— Fry  v. 
Colborn,  46  N.  E.  851,  17  Ind.  App.  90. 

[WW]   (Snp.  1898)  ' 

The  fact  that  a  pleading  Is  not  certain  and 
Rperitic  in  some  respects  does  not  render  it  bad 
■on  demurrer.— Frain  v.  Burgett,  50  N.  B.  873, 
ri2  X.  E,  395,  152  Ind.  55. 

[www]  A  denial  is  not  demurrable  because  ar- 
suraentative.— (Sup.  1899)  HiStt  T.  Town  of 
Darlington,  53  N.  E.  825,  152  Ind.  570;  (App. 
1901)  Flanagan  v.  Reitemier.  59  N.  E.  3S9.  26 
Ind.  App.  243;  (Sup.  1905)  Adama  v.  Pitts- 
burgh, C.,  G.  &  St  U  Ry.  Co..  74  N.  E.  091, 
165  Ind.  64& 

M    (App.  1900) 

In  an  action  against  defendant  city  for 
wages  as  a  patrolman,  the  defense  that  there 
was  DO  such  office  to  fill  at  the  time  plaintiff 
claims  his  appointment  cannot  be  raised  by  de- 
murrer, but  must  be  raised  by  answer. — City  of 


HuBtingtMi  y.  Boyd,  57  N.  B.  839,  25  Ind.  App. 
250. 

[XX]    (Snp.  1901) 

An  argumentative  denial  of  material  facta 
in  a  complaint,  though  subject  to  be  stricken  oat 
on  motion,  puts  such  facta  in  issue,  and  is  not 
subject  to  demurrer.— Oten  v.  Board  of  Com'rs 
of  St.  Joseph  County,  60  N.  B.  1018,  157  Ind. 
158. 

[zxx]    (Sup.  1901) 

An  objection  to  a  complaint  by  a  receiver 
of  a  bank  against  the  directors  thereof  for  dam- 
ages resulting  from  their  gross  negligence.  In 
that  the  charges  of  negligence  are  too  general, 
can  be  pointed  out  by  a  demurrer  for  want  of 
facta.— Coddington  t.  Caoaday,  61  N.  B.  GU7, 
157  Ind.  243. 

tTl    (App.  1906) 

Where  a  pleading  fairly,  though  awkwardly, 
states  the  material  facts,  it  will  be  sustained  aa 
against  a  demurrer.— South  Bend  Chilled  Plow 
Co.  V.  Ciaane,  74  N.  B.  282,  8S  Ind.  App.  373. 

try]  (Svp.UOe) 

Where  a  pleading  ta  not  auffleieatly  ^ecifle, 
the  remedy  is  not  by  demurrer.— Baltimore  A 
O.  S.  W.  B.  Co.  T.  Slaughter,  167  Ind.  330.  79 
X.  B.  186,  7  L.  R.  A.  (N.  S.)  607,  119  Am.  St 
Rep.  503. 

Irry]  (App.i9oe) 

An  objection  to  a  cross-complaint,  seeking 
reformation  of  a  contract  sued  on.  that  it  failed 
to  clearly  and  definitely  point  ont  the  mistake 
objected  to,  cannot  be  taken  advantage  of  by 
demurrer.- Nichols  dc  Shepard  Co.  t.  Bemiog, 
76  N.  B.  770,  37  Ind.  App.  109. 

[s]     (App.  1906) 

A  complaint,  when  questioned  by  demurrer, 
mnst  allege  the  necessary  facts  directly;  mere 
inferences  or  probabilities  based  on  conjectures 
being  insufficient.— National  Fire  Proofing  Co.  v. 
Roper,  38  lod.  App.  600,  77  N.  E.  370. 

[sx]    (App.  1906) 

Where  the  alternative  averments  of  a  com- 
plaint do  not  vitiate  it,  the  remedy  is  not  by 
demurrer.— Indianapolis  &  N.  W.  Traction  Co. 
V.  Henderson,  39  Ind.  A^p.  324.  79  N.  B.  038. 

[EXE]    (App.  1907) 

It  Ib  not  error  to  overrule  a  demurrer  to 
a  paragraph  in  an  answer  which  Is  an  a^u- 
mentative  denial.- Teague  v.  City  of  Blooiu- 
ington,  40  Ind.  App.  68,  81  N.  B.  103. 

[lEzz]  (App.  1909} 

Mere  confusion  of  statement  in  the  aver- 
ments of  a  complaint  la  not  a  ground  of  demur- 
rer.- Pittsburgh.  C,  O.  &  St  L.  Ry.  Co.  v.  Rog- 
ers, 87  N.  E.  28. 

Fob  Cases  pboh  Other  States, 

See  39  Cent.  Dig.  Plead,  {jf  40a^27. 
See,  also,  31  Cyc.  pp.  276-280. 
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(AjecUons  reached  bj  general  demurrer,  see 
post,  i  205. 

Sufficiency  of  statemeot  of  cause  of  action  la 
general,  see  ante,  i  48. 

[a]  (Snp.l842> 
A  misjoinder  of  connts  may  be  taken  ad- 
TtDtase  of  by  demurzer.— Bodley  y.  Roop,  6 

Blackf.  158. 

[u]  (Sap.  U60> 

The  improper  joining  in  one  statement  of 
iiillfer«it  caoses  of  action,  which  may  be  joined 
in  tlie  same  complaint,  is  not  ground  of  demui^ 
nr.-Schloaser  v.  Fox.  14  Ind.  365. 

[ut]  A  defect  in  the  prayer  for  relief  is 
not  groand  for  demurrer.— (Sup.  18G1)  Bennett 
T.  Pieston,  17  Ind.  291 ;  (ISTO  Baker  t.  Arm- 

AroDg,  57  Ind.  189. 

rb]  (S«p.l861) 

A  demnrr^r,  on  the  ground  that  the  com- 
piaiut  does  not  state  facts  auOtcient.  etc.  (Code, 
1  50,  subd.  ii).  will  be  overruled,  if  on  the  facts 
staled  the  plaintiff  is  entitled  to  any  relief 
whatever,  althoush  not  that  demanded. — Ben- 
nett  V.  Preston,  17  Ind.  291. 

(bb)  (BBv.un) 
Under  the  Code,  the  joining  of  a  father's 
right  of  action  for  losa  of  service  with  the 
claiin  of  the  child  for  the  personal  injury  to 
himsrlf  would  be  duplicity,  which  cannot  be 
taken  adTUitage  of  by  demurrer.— Bogera  t. 
Smith,  17  Ind.  323.  79  Am.  Dec.  483. 

[bbb]  Demurrer  will  not  lie  to  a  complaint  be- 
muse of  its  duplicity.— (Sup.  18fi2)  Rielay  v. 
Wbitcher,  18  Ind.  458;  (ISaS)  State  ex  rel. 
Sidener  v.  White,  88  Ind.  587. 

[c]  (Ssp.lSU) 

A  defect  in  a  pleading  founded  on  a  writ- 
tea  instniment  aristng  from  failure  to  file  with 
it  the  original  instrument,  or  a  copy  thereof, 
ss  required  by  the  express  provisions  of  2  Gav. 
&  H.  St  p.  104,  8  78,  may  be  reached  by  de- 
murrer.—Peoria  Marine  &  Fire  Ins.  Co.  v. 
Walw,  22  Ind.  73. 

[ce]  <la».lK4) 
An  (rttJeetion  foi:  misjoinder  of  causes  of 
action  can  be  raised  only  by  demurrer.— Friti  v. 
Flits,  23  Ind.  383. 

[eec]  ftap.igH) 

An  objection  to  a  pleading,  that  it  does 
not  contain  a  copy  or  the  original  of  a  writ- 
ten iostnunent  on  which  it  la  based,  may  be 
taken  bj  demurrer.— Williamson  t.  Foreman, 
23  Ind.  540,  85  Am.  Dec  475. 

Iwx]  (Sap.  1885) 

The  omission  to  file  a  copy  of  a  written 
Inatmnieat  upon  which  a  complaint  is  founded 
**■  be  taken  advantage  of  by  demurrer. — Sea- 
Wright  T.  Coffman.  24  Ind.  414. 


(di  (Sap.  imi 
The  misjoinder  of  causes  of  action  refer- 
red to  in  section  50  of  the  Code,  as  a  cause  of 
demurrer,  ia  where  two  or  more  causes  of  ac- 
tion between  the  same  parties,  but  belonging 
to  different  classes,  are  united.  In  violation  of 
section  70  of  the  Code.— Lane  t.  State  ex  rel. 
Harmon's  Adm'r,  27  Ind.  lOS. 

rdd]  A  prayer  for  judgment  is  only  a  matter 
of  form,  and  the  want  of  it,  where  a  cause  of 
Action  is  stated,  cannot  be  reached  by  demur- 
rer—(Sup.  1867)  Lowry  v.  Duttbn,  28  Ind. 
473;  (App.  1904)  Vaoatta  t.  Waterhouse,  71 
N.  E.  159,  33  Ind.  App.  516. 

[dddl  The  provls]<m  of  the  Code  authorizing  a 
demurrer  for  the  cause  of  want  of  legal  capac- 
ity to  sue  has  reference  to  some  legal  disabil- 
ity of  the  plaintiff,  such  as  infancy,  idiocy,  or 
coverture,  and  not  to  the  fact  that  the  conv- 
plaint  on  its  face  fails  to  show  a  right  of  ac- 
tion In  the  plaintiff.— (Sup.  1809)  Debolt  v. 
Carter.  31  Ind.  3.~)5;  (1885)  Pence  v.  Aughe, 
]<)1  Ind.  317;  (18811)  Board  of  Com'rs  of  Tip- 
ton County  T.  Kimberiin.  1.06  Ind.  4^,  9  N. 
E.  407. 

[•]     (Sup.  186i> 

Where  two  causes  of  action  are  improp- 
erly joined,  such  misjoinder  cannot  be  urged 
as  cauxe  for  reversal,  as  the  only  way  to  raise 
such  objection  is  by  demnrrer. — Bnrrom  v. 
Holderman.  31  Ind.  412. 

fee]  Where  a  complaint  shows  that  the  plain- 
tiff is  entitled  to  some  relief,  though  not  to 
the  extent  demanded,  a  demurrer  shnntd  not 
l>e  sustained.— (Sup.  IfWO)  Horton  v.  Thora.  32 
Ind.  IM:  (1874>  Owens  v.  Lewis,  46  Ind.  4S8. 
l.T  Am.  Rep.  205:  (1875)  Rogers  v.  Lafayette 
Agricultural  Works.  .'.2  Ind.  21Ki;  (1876)  Pon- 
neil  V.  Allen,  Ind.  130;  (1881)  Mark  v. 
Murphy.  76  Ind.  .'W4;(1S«2)  Morrison  v.  Bank 
of  Commerce.  81  Ind.  33iS:  (18S2)  Campbell  v. 
Martin,  87  lad.  577;  (1883)  Anderson  v.  Ack- 
erman.  88  Ind.  481:  (1883)  Hon  v.  State  ex 
rel.  Ilottel,  89  Ind.  249;  (1883)  Thomas  v.  Ii^ 
win,  00  Ind.  557;  (1883)  Lucas  v.  Hendrix, 
92  Ind.  54;  (1883)  Baker  v.  Allen,  Id.  101; 
(18S4)  Williamson  v.  Tingling.  93  Ind.  42; 
(188);)  Culbertson  v.  Munson,  104  Ind.  451.  4 
X.  R.  57:  (1886)  Bloomfield  R.  Co.  v.  Van 
Slike.  8  N.  E  209,  107  Ind.  480;  (1886)  Rice 
v.  Boyer,  9  N.  E.  420,  108  Ind.  472,  58  Am. 
Rep.  53;  (1S87)  Rogers  v.  Union  Cent.  Life 
Ins.  Co.,  Ill  Ind.  M3.  12  N.  E.  405,  60  Am. 
Rep.  701;  (1889)  Peden  v.  Mail,  20  N.  E.  493. 
118  Ind.  556;  (1890)  Erwin  v.  Acker.  25  N. 
E.  888,  126  Ind.  133;  (1891)  McLead  v.  Ap- 
plegate,  127  Ind.  20  N.  E.  830;  (1892) 

Union  Cent.  Life  Ins.  Co.  v.  Schidler,  130  Ind. 
214,  29  N.  E.  1071,  15  L.  R.  A.  89;  (1892) 
Linder  v.  Smith.  30  N.  E.  1073,  131  Ind.  147; 

(1892)  Korrady  v.  Lake  Shore  &  M.  S.  Hy. 
Co.,  131  Ind.  261,  29  N.  E.  1069;  (1892)  Shep- 
ardson  v.  Gillette.  31  N.  E.  788,  133  Ind.  125; 

(1893)  United  States  Saving  Fund  &  Invest- 
ment Co.  V.  Harris,  40  N.  E.  1072,  41  N.  E. 
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4ol,  142  Ind.  226;  (App.  1895)  Keller  t.  Rey- 
Qolds,  40  N.  £.  76,  280,  12  Ind.  App.  383; 
(Sup.  1897)  Xenia  Real  Estate  Co.  t.  Macy, 
47  N.  E.  147,  147  Ind.  tS6& 

[eee]  (8«p.l870) 

Where  a  complaint  states,  in  the  body  of 
it,  a  good  cause  of  action,  specifying  its  na- 
ture, not  upon  a  general  account  of  several 
items,  but  upon  one  item  alone,  which  is  set 
out,  it  cannot,  under  the  Code,  be  objected  to 
on  demurrer,  on  the  ground  that  no  bill  of  par- 
ticulars is  made  a  part  of  it. — Brooklyn  Gravel 
Road  Co.  T.  Slaughter,  33  Ind.  185. 

[f]  (Sup.  1870) 

In  a  suit  on  a  note,  which  appears  on  its 
face  to  have  been  executed  on  Sunday,  no  ques- 
tion as  to  its  invalidity  by  reason  of  its  execu- 
tion on  that  day  can  be  raised  by  demurrer.— 
Heavenridge  t.  Mondy,  34  Jnd.  28. 

(rn    (Snp.  1871) 

Where  a  complaint  is  based  on  an  alleged 
settlement,  a  balance  struck,  and  a  promise  to 
pay  the  balance,  and  the  exhibits  filed  with 
the  complaint  contradict  the  allegations,  and 
conclusively  show  that  there  has  been  no  set- 
tiement  and  no  promise  to  pay,  the  complaint 
will  be  bad  on  demurrer.— Gilmore  v.  Board  of 
Com'n  oC  Fntnam  County,  85  Ind.  344. 

[fff]    (Sup.  1873) 

That  the  plaintiff  Is  not  entitled  to  the 
relief  specially  prayed  for  is  no  ground  of  de- 
murrer to  the  complaint.  The  prayer  is  only 
matter  of  form,  and,  when  a  cause  of  action  la 
stated,  cannot  be  reached  by  demurrer.— Good- 
all  T.  Hopley,  45  Ind.  355. 

[g]  (Sup.  1874) 

The  sufficiency  of  breaches  asaisned  in  a 
suit  on  a  guardian's  bond  may  be  tested  by  a 
motion  to  strike  out,  or  by  a  separate  demur- 
rer to  each  breach.— Colbarn  t.  State  ex  rel. 
Arnold,  47  Ind.  310. 

[gg]    (Sup.  1875) 

That  the  specific,  appropriate  relief  sought, 
as  the  amount  for  which  judgment  is  demand- 
ed, is  not  stated  is  the  coaclusion  of  a  com- 
plaint, is  not  a  ground  of  demurrer  under  the 
Code  (2  Gav.  &  H.  St.  p.  77,  i  50).— Acker  v. 
McCullough,  50  Ind.  447. 

[Sgg]   (Snp.  1877) 

The  complaint  in  an  action  by  a  turnpike 
company  on  a  subscription  to  its  stock  did  not 
show  that  the  road  was  to  pass  througb  more 
than  one  county,  and  alleged  that  a  copy  of 
its  articles  of  asaodation  bad  been  filed  in  the 
office  of  the  recorder  of  that  county,  as  re- 
quired by  statute.  Held,  that  the  objection 
that  no  copy  of  such  articles  was  filed  with 
other  counties  through  which  the  road  passed 
should  be  raised  by  answer,  and  not  by  demur- 
rer.—Afiller  T.  Wild  Cat  Gravel  Road  Co..  57 
Ind.  241. 


lb]  (SVP.UT7) 

In  an  action  on  an  Injunction  bond  con- 
ditioned only  that  the  inJmBCtion  sbonld  be 
wrongful,  it  additional  breaches  be  assigned 
than  the  only  aralgnable  breach,  viz.,  that  the 
injunction  was  wrongful,  the  remedy  la  not  by 
demurrer  to  sach  breaches,— Boden  v.  Dili,  68 
Ind.  273. 

[hb]  A  genera]  allegation  of  negligence  Is  suf- 
ficient when  challenged  by  demurrer. — (Sup. 
1879)  Bamett  v.  Leonard,  66  Ind.  422 ;  (1883) 
Jones  V.  White,  00  Ind.  255;  (1800)  Ohio  A 
M.  Ry.  Co.  V.  McCartney,  23  N.  E.  258.  121 
Ind.  385;  (1891)  Deller  v.  HofEerberth,  20  N. 
E.  889,  127  ind.  414;  (1891)  Mississinewa  Mia. 
Co.  v.  Patton,  28  N.  E.  HIS.  129  Ind.  472, 
28  Am.  St.  Rep.  203;  (App.  1895)  Citizens'  St. 
Ry.  Co.  V.  Lowe,  39  N.  E.  165,  12  Ind.  App. 
47;  (1895)  Pittsburgh,  C,  C.  &  St.  L  Ry.  Co. 
V.  Welch,  40  N.  E.  650,  12  Ind.  App.  433; 
(Sup.  1897)  Louisville,  N.  A.  &  C.  R.  Co.  t. 
Lynch,  44  N.  E.  997,  46  N.  E.  471,  147  Ind. 
165,  34  L.  R.  A.  293;  (App.  1899)  Chicago  & 
E.  R.  Co.  V.  Kreig.  53  N.  B.  1033,  22  Ind. 
App.  393;  (1900)  Duflfy  v.  Gleason,  58  N. 
E.  729,  20  Ind.  App.  180;  (Sup.  1903)  Citi- 
zens' St.  R.  Co.  V.  Jolly,  67  N.  E.  935,  1«1 
Ind.  80;  (1907)  Pittsburgh,  C,  O.  &  St.  L..  Ry. 
Co.  V.  Simons,  168  Ind.  333,  79  N.  E.  911. 

thbb]   (S«p.  U7») 

When  a  complaint  on  a  note  ont  the 
note,  which  itaeU  constitatM  a  cause  of  action 
witbont  the  indorsement  thenon,  fiulnre  to  al- 
lege that  the  indoreement  was  in  writing  if 
■uch  allegation  is  Decenary,  will  not  subject 
the  complaint  to  a  demurrer.— Marion  A  Mon- 
roe Gravel  R.  Co.  v.  Kessinger,  66  Ind.  6^. 

[hhbb]    (Snp.  1879} 

A  pleading  setting  np  a  chain  of  title  to 
lands  from  which  an  equitable  Utie  may  be  in- 
ferred is  not  bad  on  demurier. — Earle  T.  Peter- 
son, 67  Ind.  503. 

[I]  (Snp.  1880) 
Certain  defendants  who  are  reqnired  hr 
the  complaint  to  answer  and  state  their  claim 
to  the  property  in  controversy  cannot  demur 
to  the  complaint  on  the  ground  that  it  states 
no  cause  of  action  against  the  other  defend- 
ants.- Woollen  v.  Wisbmier,  70  Ind.  108. 

[11]    (Snp.  1880) 

A  complaint  good  for  nominal  damages  is 
not  obnoxious  to  demurrer.— State  ez  reL  Al- 
ford  V.  Blanch,  70  Ind.  204. 

[ili]   (Sap.  1880) 

Where  a  complaint  by  a  ftither  of  a  minor 
who  was  killed  while  in  tbe  employ  of  a  de- 
fendant charged  that  the  employment  was 
against  the  will  of  the  plaintiff,  it  was  not  de- 
murrable, thougb  it  omtained  an  impn^r 
claim  for  damages.— Grand  Rapids  &  I.  R.  Co. 
V.  Showers,  71  Ind.  461. 

0]    (Snp.  188(1) 
An  alle^tion  in  the  complaint  that  a  cer- 
tain person  not  a  party  to  the  action  was  a 
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party  defendant  did  not  render  th»  complaint 
ddectire  on  a  damnner  thereto  for  want  of 
&ct&— ^lliams  T.  Potter.  72  Ind.  354. 

UJI   (Sap.  1881) 

If  want  of  jorisdiction  be  apparent  on 
the  face  of  a  complaint,  the  complaint  will  be 
bad  apon  demurrer.  Prac.  Act,  f  60.  Want 
«f  jarisdiction  not  apparent  on  the  face  of  the 
complaint  may  be  shown  by  answer. — State  t. 
Ennii,  74  Ind.  17. 

USn    (Sop.  1881) 

Where  a  complaint  states  a  cause  of  ac 
tion  for  the  recover?  of  land,  an  objection  to 
its  safflciencj  to  anthorize  the  award  of  inci- 
dental relief  snoh  as  the  correction  of  a  deed, 
asked  thereby,  should  not  be  taken  by  demurrer 
for  failure  to  state  a  cause  of  action.— Smith  v. 
Kfler.  74  Ind.  575. 

m  (9n».l88t) 

Where  a  complaint  improperly  unites  sev- 
eial  causes  of  action,  the  proper  remedy  of  the 
d^mdant  is  not  by  demurrer  to  such  com- 
plaint for  misjoinder.— Baddeley  t.  Patterson, 

78  Ind.  157. 

[kk]   (Sap.  1881) 

Where  there  was  no  personal  liability  and 
the  entire  rifcht  of  action  depended  on  the  va- 
lidity of  a  lien,  which  affirmatively  appeared 
to  be  invalid,  the  proper  practice  was  to  de- 
imr.-McGrew  v.  McCarty,  78  Ind.  406. 

[kkk]  (Sap.  1881) 

Objections  to  the  prayer  for  relief  cannot 
be  reached  by  demnrrer  to  the  complaint  for 
wint  of  sufficient  facts.— Nowlin  t.  Whipple, 

79  lad.  481. 

ni  (s«p.us3) 

Where  a  complaint  or  counterclaim  shows 
dut  the  pleader  is  entitled  to  some  relief,  it 
ia  Riffleient  on  demurrer.— Cxecelins  t.  Mann, 
81  iDd.  147. 

[U]   (Sap.  1888) 

A  complaint  to  which  defendant  answers 
11  not  bad  on  demurrer  because  it  contains  a 
prtyer  for  a  personal  iudgmeot,  when  the  only 
relief  permissible  under  the  facts  is  the  en- 
forcement of  a  lien  on  lands,  under  Rev.  St. 
ISSl,  i  385,  authoriztttj;  "any  relief  Consistent 
with  the  case  made  by  the  complaint  and  em- 
braced within  the  issue. "—Copeland  t.  Cope- 
lind,  8»  Ind.  29. 

QUI  (Sap.  1883) 
Where  it  is  not  apparent  on  the  face  of 
the  complaint  that  the  court  did  not  have  ju- 
risdiction of  the  person  of  the  defendant  or  of 
the  snhject-matter  of  the  action,  a  demurrer  on 
the  gronnds  of  want  of  jurisdiction  of  the 
nbject-matter  and  the  person  is  not  well  tak- 
ei.-ContinenUl  Life  Ins.  Co.  t.  Volger,  89 
lad.  672;  46  Am.  Bep.  185. 

Do]  (tap.  1883) 

If  a  complaint  was  good  for  any  purpose, 
it  is  sufficient  to  withstand  a  demurrer.— Mor- 
tj  V.  BaU.  90  Ind.  450. 


[mm]  (8«p.l883) 

The  omtsrion  to  file  copies  of  written  in- 
struments which  are  the  c^ise  of  action  ia  a 
good  ground  for  a  demurrer  for  insufficiency, 
and  the  mere  statement  that  such  copies  are 
filed  is  not  enon^— OiUzens*  State  Bank  of 
Newcastle  t.  Adams,  91  Ind.  280. 

[mmm]  Where  a  complaint  states  facts  consti- 
tuting a  cause  of  action,  and  also  states  facts 
constituting  a  defease,  it  is  had  on  demurrer.— 
(Sup.  1884)  Behriey  v.  Behrley,  93  Ind.  255; 
(1902)  Roberts  v.  IndianapoUa  St.  Ry.  Co.,  64 
N.  E.  217.  158  Ind.  634;  (App.  1902)  Knanss 
V.  Lake  Erie  &  W.  B.  Co.,  64  N.  E.  95,  29 
Ind.  App.  216. 

[d]  <8ap.  1885) 
A  complaint,  the  prayer  and  general  scope 
of  which  shows  that  it  was  designed  to  obtain 
one  character  of  relief,  as  to  which  it  is  de- 
murrable, cannot  be  sustained  for  the  purpose 
of  granting  a  different  kind  of  relief. — City  of 
Logansport  T.  Uhl,  99  Ind.  531,  49  Am.  Bep. 
109. 

[nn]  (Smp.  1885} 

If  it  does  not  appear  from  the  complaint 
that  the  action  was  prematurely  brought,  a  de- 
murrer will  not  lie  for  that  reason.— Trentman 

V.  Fletcher,  100  Ind.  ICS. 

[nun]    (Sap.  I8S6) 

Where  a  complaint,  charging  negligence, 
fails  to  specify  in  what  the  negligence  consists, 
the  proper  way  to  reach  the  infirmity  Is  not  by 
demurrer.— CSncinnati,  I.,  St.  L.  &  C.  Ry.  Co, 
V.  Gaines,  104  Ind.  526,  4  N.  B.  34,  5  N.  E. 
746,  54  Am.  Rep.  334. 

[nana]   (flap.  1886) 

Where  a  complaint  states  a  cause  of  ac- 
tion, ezclnsive  of  an  avermeat  as  to  an  ele- 
ment of  damages  not  rdcorerahle  In  such  a 
case,  such  additional  averment  does  not  make 
it  had  on  demurrer  for  want  of  sufficient  facts. 
— Byard  t.  Harkrider,  108  Ind.  376,  9  N.  E. 
294. 

[o]     (Sap.  1888) 

Where,  after  rejecting  an  uncertain  alle- 
gation in  a  paragraph  of  a  complaint,  the  para- 
graph states  facts  suliicient,  the  paragraph  is 
not  bad  on  demurrer  because  of  uncertainty 
in  its  allegations.— Board  of  Com'rs  of  Ripley 
County  T.  HiU,  16  N.  B.  156,  115  Ind.  316. 

[oo]     (Snp.  1SS9) 

In  an  action  by  an  Infant  for  personal  in- 
juries, the  point  that  the  complaint  was  de- 
fective for  alleging  that  the  infant  had  been 
compelled  to  endanger  himself  without  pleading 
the  facts  was  not  reached  by  demurrer.— Brd&il 
Block  Coal  Co.  v.  Oaffney,  21  N.  E.  1102,  119 
Ind.  455,  4  L.  R.  A.  850, 12  Am.  St  Rep.  422. 

[p]     (Sap.  1890) 

A  complaint  alleged  that  plaintiff  exchang- 
ed land  with  defendant  for  43  shares  of  the 
stock  of  a  corporation  of  which  defendant  was 
president;    that  defendant  fraudulently  repre- 
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Honted  that  the  financial  conditim  of  the  corpo- 
ration was  good,  and  that  the  stock  was  of  par 
value;  that,  tor  the  purpose  of  preventing  plain- 
tiff from  ascertaining  the  value  of  the  stock, 
defendant  requested  him  to  make  no  inquiries, 
because  be  [defendant]  did  not  wish  the  other 
stockholders  to  know  that  he  was  alwut  to  sell 
his  stock ;  that  the  corporation  was  at  the  time 
insolvent,  and  the  stock  worthless,  all  of  which 
defendant  well  knew;  and  that,  relying  on  de- 
fendant's representations,  plaintiff  exchanged 
his  land  for  the  stock.  Held  that,  though  the 
complaint  might  not  entitle  plaintiff  to  a  ven- 
dor's lien,  it  stated  a  cause  of  action  for  false 
representations,  and  hence,  as  it  entitled  plain- 
tiff to  some  relief.  It  was  good  on  demurrer  — 
Xysewander  v.  Lovman,  124  Ind.  684,  24  X. 
E.  355. 

[pp]  (App.t891) 

Where  the  sureties  on  two  bonds  given  by 
a  defaulting  county  treasurer  agreed  to  divide 
the  loss  equally,  and  some  of  tfaem  paid  the  debt, 
nnd  sued  the  others  jointly  for  contribution,  the 
question  whether  the  liability  is  joint,  or  joint 
and  several,  or  several  only,  must  be  raised  by 
demurrer  for  misjoinder  of  causes  of  action, 
and  cannot  be  raised  by  a  motion  for  a  new 
trial  and  on  assignment  of  error  made  jointly 
by  all  the  defendants.— Camahan  v.  Chenoweth, 
1  Ind.  App.  178,  27  N.  B.  332. 

[ppp}  <BbiM892) 

Undei'  Rev.  St.  ISSl,  {  3G2,  requiring  the 
original  or  a  copy  of  any  written  instrument 
sued  on  to  be  filed  with  the  pleading,  a  com- 
plaint which  falsely  recites  that  a  copy  has 
been  filed  is  demurrable.— Blackwell  v.  Pender- 
gast.  182  Ind.  550,  32  N.  E.  319. 

[PPPP]  (App.  189S) 

A  complaint  in  which  several  plaintiffs 
jcdn,  which  fails  to  disclose  a  joint  cause  of 
action  in  favor  of  all  such  plaintiffs,  is  bad  on 
demurrer  for  the  want  of  suffident  facts.— 
Swales  V.  Ombbs,  33  N.  E.  1124,  6  Ind.  App. 
477. 

[q]    (App.  1893) 

A  contract  msde  on  Sunday,  which  is 
not  a  work  of  charity  or  necessity,  being  vdd- 
able,  an  objection  to  a  complftint  on  a  con- 
tract, which  on  its  face  is  regular  and  lawful, 
except  that  it  shows  that  it  vras  executed  on 
Sunday,  caonot  be  reached  by  demurrer,  but 
only  by  answer.— Western  Union  Tel.  Co.  v. 
Eskridge,  7  Ind.  App.  208,  33  N.  E.  23a 

[qq]    (Sap.  1896) 

A  demurrer  will  not  lie  against  a  petition 
which  is  defective  only  in  not  separately  stat- 
ing and  numbering  the  several  causes  of  the 
action  supposed  to  be  stated  therein.— Cargar  v. 
Fee,  39  N.  El  93,  140  Ind.  672. 

Misjoinder  of  causes  of  action  and  of  par- 
ties cannot  be  remedied  by  demurrer.— Id. 

[qqq]    (App.  1896) 

The  improper  joinder  of  two  causes  of  ac- 
tion is  no  ground  for  a  demurrer  for  want  of 


facts.— Leak  v.  TbtHm,  18  Ind.  App.  335,  41  N. 
E.  002. 

The  fact  that  the  complaint  shows  a  sep- 
arate action  against  each  of  the  defendants  is 
no  ground  for  demurrer  for  want  of  facts.— Id. 

[r]  (Sup.  1896) 
Where  facts  snffident  to  constitute  a  cause 
of  action  are  stated  In  the  complaint,  a  demur- 
rer assigning  want  of  suflSeient  facts  because 
the  theory  of  the  complaint  was  not  apparent, 
or  becaute  it  Is  difficult  to  toll  which  of  two 
theories  is  the  true  one,  will  not  be  sustained. 
—Scott  v.  Cleveland,  C,  G.  &  St.  L.  R.  Co., 
43  N.  B.  133,  144  Ind.  125,  82  L.  B.  A.  154. 

[nr]  (App.  imy 

Where  a  copy  of  a  note  sued  on  Is  filed 
with  the  complaint  as  an  exhibit,  the  fact  that 
the  exhibit  varies  from  the  note  described  In 
the  complaint  as  to  the  time  of  maturity,  rate 
of  interest,  and  attorney's  fees  does  not  make 
the  complaint  bad  on  demurrer,  tor  If  the  exhibit 
was  a  proper  one  it  controlled  the  statements 
of  the  complaint  so  far  as  there  was  a  conflict 
between  .  them.— Clark  r.  Tra^lood,  44  N.  E. 
(!79,  18  ind.  App.  98. 

[nr]    ^pp.  1898) 

In  an  action  for  failure  to  stop  a  car  at 
intermediate  points,  as  provided  In  the  bill  of 
lading,  at  the  request  of  the  consignee,  the 
fact  that  the  request  was  unreasonable,  not 
timely  made,  and  not  sufiiciently  definite  is  a 
proper  matter  of  defense,  and  cannot  be  deter- 
mined on  demurrer— Tebbs  v.  Cleveland,  C  & 
St  L.  By.  Co.,  SO  N.  BJ.  486.  20  Ind.  App.  192. 

[■]  (Sup.  IS99) 
The  fact  that  a  complaint  shows  another 
action  pending  between  the  parties,  for  the 
same  cause,  does  not  make  it  demurrable  for 
want  of  facts,  since  the  defense  of  a  former  ac- 
tion pending  is  a  separate  ground  for  demurrer, 
under  Bums'  Rev.  St.  ]894,  S  342,  subd.  3 
(Homer's  Rev.  St.  1S97.  {  339,  subd.  3).— Basye 
V.  Basye.  52  N.  E.  797,  152  Ind.  172. 

[>B]    (App.  1889) 

A  complaint  failing  to  state  a  cause  of  ac- 
tion is  bad  on  demurrer,  although  originally  filed 
in  the  mayor's  court— Postal  v.  Kreps,  54  N. 
B.  810,  23  Ind.  App.  101. 

[sss]  (A»p.l889) 

The  fact  that  part  of  the  obligors  whose 
names  appear  in  the  body  of  an  appeal  bond  did 
not  sign  it  is  no  ground  for  demurrer  for  want 
of  facts  to  a  complaint  against  those  who  sign- 
ed i^  but  must  be  ideaded  as  a  defense.— Davis 
T.  O'Bryant,  66  N.  B.  201,  23  Ind.  App.  376. 

[t]  (APP.1M1) 

An  objection  to  the  jurisdicticm  over  de- 
fendant's person  cannot  be  raised  by  a  demur- 
rer unless  want  of  jurisdiction  appears  on  the 
face  of  the  complaint— Delaware  Tp.  v.  Board 
of  Com'rs  of  Ripley  Co.,  59  N.  E.  189,  26  Ind. 
App.  07. 
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Itt]  (Ap».iMa) 

Id  an  action  to  foreclose  a  chattel  mort- 
Sige  secaring  three  notes,  the  notes  and  mort< 
fftge  were  61ed  with  the  complaint,  and  refer- 
nd  to  and  made  a  part  of  the  first  paragraph, 
u  Exhibits  A,  G,  and  D,  and  were  referred 
to  and  made  a  part  of  the  second  paragraph 
IS  Exhibits  B.  F.  G.  and  H,  which  alleged  that 
titer  were  filed  with  it.  Held  that,  though  a 
deniDrrer  to  the  first  paragraph  was  sustained, 
the  mortgage  and  notes  reioained  a  part  of  the 
rerord,  so  that  a  demurrer  to  the  second  para- 
graph  of  the  complaint  on  the  ground  that  the 
mortgage  was  not  filed  with  the  complaiat  was 
l>roperly  OTermled.— Hornbrook  t.  Hetzel,  60  N. 
E.  9l>5,  27  Ind.  App.  70. 

[tttl   (App.  190S> 

The  insufficieDcy  of  a  eomplaiiit  ajcalnst  a 
ritf  for  injuries  from  a  defective  street,  in  fall- 
ing to  allege  that  the  city  was  responsible  for 
ibe  defect,  was  properly  taken  advantage  of 
by  demorrer.— City  of  Indianapolis  t.  Grans,  63 
N.  E.  478,  28  Ind.  App.  584. 

fal  Where  a  pleading  avers  snfflcient  facts  to 
mtitle  plaintiff  to  some  relief,  it  Is  good  against 
a  drmnrrer  for  want  of  facts.— (App.  1002)  Gow- 
dy  Gas  Well,  Oil  &  Mineral  Water  Co.  v. 
Fattlson,  64  X.  B.  485,  20  Ind.  App.  261 ;  (1006) 
Gilman  v.  Fults,  77  N.  R  746,  37  Ind.  App.  600. 

[so]  (A»p.l»2> 

A  complaint  showing  on  its  face  that  the 
■rtion  is  premature  Is  demnrrable.— Middaugh  t. 
Wilson.  65  N.  E.  555,  30  Ind.  App.  112. 

Bnma*  Rev.  St  1001,  %  342,  cl.  6,  provides 
tint  a  defendant  may  dnnur  to  a  complaint  on 
the  ground  that  it  does  not  state  suffident  foots. 
HtM,  that  a  demnner  on  tiie  ground  that  the 
sction  is  prematurely  broogbt  is  witbln  such 
danse.— Id. 

[tnin]  (AVP.1MI) 

Bnms*  Rev.  St.  1001,  i  342,  snbd.  5,  pro- 
rides  that  a  defendant  may  demnr  to  a  eom- 
plaint  when  It  appears  on  IJie  face  thereof  that 
it  does  not  state  facts  c<nuititnt!ng  a  cause  of 
■rtion.  A  complaint  alleged  that  defendant 
Ht5  was  indebted  to  plaintiff  for  services  as  a 
nnrse  rendered  at  the  request  of  defendant, 
and  a  lull  of  particulars  gave  the  Items.  A 
dHDoner  alleged  tltat  "defendant  demurs  to 
pUindS's  complaiat  for  the  reason  that  it  fails 
In  state  a  cause  of  action  against  it.  as  It  is 
t  maniripa]  corporation,  and  can  only  speak  by 
Mohition  or  ordinance."  Held  that,  conceding 
the  dmurrer  was  on  the  ground  that  the  com- 
pliint  failed  to  state  a  cause  of  action,  as  the 
aadiority  of  defendant  to  employ  plaintiff  could 
luve  been  presented  on  the  trial,  the  demurrer 
wu  not  well  taken.— City  of  Greenfield  v.  John- 
son, 65  X.  E.  542,  30  Ind.  App.  127. 

[vaanl    (App.  1908) 

The  improper  joining  of  causes  of  action 
it  inoand  for  demurrer.— Thomas  v.  Dabble- 
Dont,  67  N.  E.  463.  31  Ind.  App.  146. 


[T]  (App.MM) 

Where  more  than  one  cause  of  action  is 
stated  in  a  single  paragraph  of  complaint,  the 
remedy  is  by  motion  to  separate  or  by  demurrer 
for  misjoinder. — Blanchard-Hamilton  Furniture 
Cow  V.  Colvttt,  69  N.  El  1032,  32  Ind.  App.  396. 

[W]  (APV.1MH) 

Bnms'  Ann.  St.  1901,  |  456,  provides  that 
the  execution  of  a  written  ctHitract  includes  the* 
subscribing  and  delivery  thereof,  and  section 
365  declares  that,  when  any  pleading  Is  found- 
ed on  a  Written  instrument,  the  original,  or  a 
copy  thereof,  must  be  filed  with  the  pleading. 
Held  that,  where  a  cnnplaint  In  an  action  on 
a  contract  averred  that  plaintiff  and  defendant 
entered  Into  a  contract  In  writing,  "a  copy  of 
which  is  filed  herewith,  whereby,"  etc.,  and  the 
body  of  the  writing  purported  to  be  an  execu- 
tory contract  between  defendant  on  the  oatr 
part  and  no  person  on  the  other,  and  was  sign- 
ed by  plaintiff  alone,  It  could  not  be  presumed 
that  defendant's  name  In  the  body  of  tiie  in- 
stmment  was  placed  there  by  way  of  eignature ; 
and,  in  the  abaence  ui  an  averment  to  sudi  ef- 
fect, the  pleading  did  not  show  a  completed  con- 
tract, and  was  therefore  demurrable.— Ellison 
V.  Towne,  72  N.  E.  270.  34  Ind.  App.  22. 

ITTT]    (Sup.  J905) 

Defects  of  substance  in  a  bill  most  be  taken* 
advantage  of  by  demurrer. — Guthrie  v.  Howlandf 
73  N.  E.  259,  164  Ind.  214. 

[ttvt]  (App.  IMS) 

While  a  complaint  in  a  single  paragraph 
ran  contain  but  a  single  theory,  to  be  determined 
from  its  leading  allega^on,  it  is  not  demurrable 
for  want  of  facts  because  more  than  a  single 
cause  of  action  Is  stated  In  such  paragraph.— 
State  ex  rel.  Millice  v.  Petenen.  75  N.  E.  6(S. 
36  Ind.  App.  269. 

[TWTvl    (Sap.  1906) 

Where  the  facte  set  forth  in  a  complaint 
for  personal  injuries  are  of  a  character  to  be 
reasonably  subject  to  more  than  one  inference 
or  conclusion  under  established  rules  of  law^ 
the  ultimate  fact  of  contributory  n^llgence  is  a 
question  for  the  jury,  and  the  complaint  is 
not  subject  to  demurrer.— Greeoawaldt  v.  Lake 
Shore  &  M.  S.  R.  Co..  165  Ind.  219,  74  N.  & 
1081. 

Cw]  (SVP.1N6) 

In  an  action  by  a  shipper  against  a  carrier 
for  damage  to  goods,  an  omission  to  file  the 
bill  of  lading  or  a  copy  thereof  Is  ground  for 
demurrer.- Chicago,  I.  A  I*  By.  Co.  v.  Reyman, 
160  Ind.  27S,  76  N.  E.  070. 

[WW]    (8vp.  1906) 

A  complaint  showing  that  plaintiff  is  en- 
titled to  part  of  the  relief  demanded  is  sufficient 
as  against  a  demurrer.- Dyer  v.  Woods,  166 
Ind.  44,  76  N.  E.  624. 

[www]    (Sop.  1906) 

Where  an  instrument  not  properly  a  part 
of  or  an  exhibit  to  a  complaint  is  attached  as 
an  exhibit  pursuant  to  an  erroneous  order  of 
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court,  qaestlons  as  to  the  effect  of  this  instni- 
ment  are  not  properly  raised  by  a  demarrer  to 
the  complaint— I leaston  t.  Krieg,  77  X.  U.  805. 
107  Ind.  101,  119  Am.  St.  Rep.  475. 

[wwww]    (App.  1906) 

A  complaint  drawn  on  a  defiaite  theory 
should  be  good  on  such  theory,  or  it  is  bad  on 
demurrer.— Union  MuL  Life  Ins.  Co.  v.  Adler, 
iDd.  App.  530.  73  N.  E.  833,  75  N.  E.  108S. 

[X]  <AV».190S) 

A  demurrer  to  a  complaint  does  not  lie  be- 
cause a  want  of  theory,  but  for  vaat  of 
sufficient  facta.— Holliday  t.  Perry,  38  Ind.  App. 
588,  78  N.  E.  877. 

[zx]   (App.  i»o«) 

The  complaint  lo  a  suit  praying  for  an 
injunction  to  restrain  breach  of  a  written  con- 
tract, being  founded  on  a  written  instrument, 
is  bad  on  demurrer,  under  the  express  provi- 
sions of  Bums'  Ann.  St.  1901,  §  305,  on  failure 
to  lile  with  the  complaint  or  set  out  therein  the 
contract.— Elwood  Natural  Gas  &  Oil  Co.  v. 
Glaspy,  77  N.  R  9.">fi,  38  Ind.  App.  034 ;  Same 
T.  Hughes.  77  N.  E.  957,  38  Ind.  App.  703; 
Same  t.  Etclusion,  Id. 

[XXX]   (Sup.  IWJ) 

A  cnnplaint  stating  a  good  cause  of  action 
is  not  demurrable  because  of  uncertainty,  lo- 
conaistency,  repugnancy,  or  duplicity.— Chicago 
&  E.  R.  Oo.  V.  Lawrence,  169  Ind.  319. 79  N.  E. 
3C3,  82  N.  &  7GS. 

A  complaint  so  uDCertain  as  not  to  state 
Intelligently  a  substantially  good  cause  of  action 
is  demurrable  for  not  stating  a  cause  of  action. 
-Id. 

[y]    (App.  1907) 

Where,  in  an  action  for  injuries  to  real 
estate  and  growing  crops  by  the  diversion  of 
water,  the  complaint  ia  defective  in  that  the  de- 
scription of  the  premises  is  indefinite,  the  ob- 
jection  should  not  be  by  demurrer.— Evansvi  He 
&  PriQceton  Traction  Co.  v.  Broermann,  80  N. 
E.  972,  40  lad.  App.  47. 

[yy]  (App.  1907) 

In  an  action  under  the  Code,  If  the  facts 
stated  in  the  c<Mnplaint  entitle  plaintiff  to  any 
relief  either  at  law  or  in  equity,  the  complaint 
is  sufficient  on  demurrer.— Lalie  Erie  &  W.  R. 
Co.  T.  Hobba,  40  Ind.  App.  511,  81  N.  B.  90. 

[yyrl  (Snp.l90S) 

A  demurrer,  not  aaaigning  any  of  the 
grounds  prescribed  by  Bums*  Ann.  St.  1908,  S 
S44,  is  properly  overruled.— Conrad  t.  Hansen, 

171  Ind.  43,  85  N.  B.  710. 

[yyyy]  (anp.i909) 

Where  a  complaint  stated  a  right  of  action 
in  favor  of  relator  to  compel  defendants  in 
their  official  capacities  to  perform  certain  stat- 
utory duties,  the  complaint  was  not  demurrable 
for  want  of  facts,  though  it  did  not  entitle  re- 
lator to  an  injunction  prayed  for. — Sahm  v. 
State  ex  rel.  Cleveland,  C,  a  &  St  L.  R.  Co., 

172  Ind.  237,  88  N.  E.  257. 


[z]     (Snp.  1939) 

An  ordinance  provided  that  a  street  rail- 
road company  operating  under  a  franchise  Urn 
the  city  should  use  "Johnson, or  "girder,"  raili 
on  all  streets  repaved  with  asphalt  or  brick, 
and,  in  suit  to  enjoin  construction  with  T-rail«, 
the  complaint  charged  that  "safe  and  pennaneot 
streets  can  be  made  with  brick  only  where  car 
tracks  are  constructed  with  Johnson  rails." 
Held,  that  it  was  not  demurrable,  but,  if  not 
as  ejvlicit  as  it  should  be,  the  remedy  was  by 
motion.— City  of  New  Albany  t.  New  Albany 
St,  R.  Co.,  172  Ind.  487, 87  N.  B.  1064. 

[EE]    (Sop.  1909) 

If  the  complaint  is  sufficient  to  entitle 
plaintiff  to  any  of  the  relief  demanded,  a  de- 
murrer thereto  should  be  overruled.  Reheariag, 
87  N.  E.  215,  denied.— Indianapolis  Xorthen 
Traction  Co.  v.  Brennan,  90  N.  E.  G5. 

[zzEl  (App.inO) 

The  complaint  alleged  that  defendant  was 
a  railroad  corporation  maintaining  a  large  annb 
ber  of  switches  In  a  certain  dty.  and  that  In- 
testate had  been  employed  by  it  for  about  fonr 
months  before  ManA  28,  1906,  as  brakeman, 
switchman,  and  yard  conductor,  and  on  that 
date  was  engaged  as  yard  conductor  in  such 
city  in  moving  defendant's  cars  in  such  yards, 
and  was  killed  because  of  a  defective  car.  BtU, 
that  the  complaint  was  not  demurrable  lor  not 
alle^ng  the  existence  of  the  relation  of  master 
and  servant  at  the  time  intestate  was  killed. 
-Cleveland,  G.,  &  ft  St  Ih  By.  Co.  T.  Heine- 
man,  90  N.  B.  899. 

[zzzz]    (App.  1910) 

A  complaint  against  a  railroad,  with  a 
count  on  Bums'  Ann.  St.  1901,  S  5324.  requir- 
ing a  railroad  to  build  a  fence  on  its  right  of 
way,  joined  with  a  count  on  section  5325.  re- 
quiring a  railroad  to  maintain  fences  built  on  its 
right  of  way,  was  not  demurrable,  as  defendant 
was  not  harmed  by  joining  a  paragraph  on 
which  plaintiff  was  entitled  to  relief  with  one 
on  which  be  was  not  entitled  to  rellet— Vanda- 
lia  R.  Go.  T.  Miller,  90  N.  B.  907. 

Fob  Cases  fbok  Othbb  States, 

See  39  Cent.  Diq.  Plead.  SS  428-443;  12 

Cent.  Dig.  Corp.  fi  2044. 
See.  alao,  31  Cyc.  pp.  288-302. 

S  194.  Oronnds  for  demurrer  to  plea 
mnawer,  or  to  defense  therelm. 

Consistency  or  repugnancy  of  allegations  in  gen- 
eral, see  ante,  8  21. 

Objections  reached  by  goieral  demurrer,  see 
post,  I  205. 

[a]     (Sup.  1886) 

In  an  action  for  money  had  and  received, 
a  plea  In  abatement  alleging  that  prior  to  the 
commencement  of  the  suit  plaintiff  sued  the  de- 
fendant in  assumpait  before  a  justice  of  the 
peace  on  the  same  contract  on  which  this  ac- 
tion is  founded,  and  that  the  defendant  obtain- 
ed a  Judgment,  from  which  the  plaintiff  took  an 
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appeal,  wluch  is  still  pending,  is  not  demum^ 
ble.-Tiac7  v.  Beed,  4  BlackL  S6. 

[b.  c]  (Smp.  18C3) 

\\'bere  the  general  issue  and  special  pleas 
tn  filed  to  the  action,  and  the  defense  set  up 
in  the  special  pleas  is  admissible  under  the  gen- 
eral iraue,  it  is  immaterial  whether  a  demurrer 
to  the  special  pleas  is  sustained  or  overruled.— 
Borttn  T.  Cochian,  4  Ind.  289. 

Ue]  (8bv.iees> 

While  other  defenses,  contained  in  the  same 
pincn^  with  a  denial,  and  whether  eqniva- 
bat  to  it  or  not,  may  be  stricken  out  on  mo- 
tion, it  would  be  error  to  sustain  a  demurrer 
to  them;  no  objectiOD  having  been  made  to  that 
mode  of  presenting  the  questions. — Indianapolis, 
P.  ft  C.  B.  Co.  T.  TatEe,  U  Ind.  458. 

IQ  (Sap.  1861) 
Where  the  facts  estopping  defendant  from 
maintaining  his  defense  appear  on  the  face  of 
the  pleadings;  a  demurrer  to  the  answer  should 
be  sustained. — French  t.  Blanchard,  16  Ind. 
143. 

(c1  Where  facts  pleaded  fn  a  paragraph  of  an 
answer  were  admissible  under  a  general  denial 
pieaded,  it  was  not  error  for  the  court  to  sus- 
tain a  demurrer  to  such  paragraph.— (Sup.  1871) 
Waggoner  t.  Liston,  37  led.  357;  (1S73>  Lew- 
is T.  Edwards,  44  Ind.  333 ;  (App.  1902)  Mus- 
idman  t.  Ha;s,  G2  N.  E.  1022,  28  Ind.  App. 
360;  (1908)  Maris  v.  Masters,  07  N.  E.  O'JO, 
31  Ind.  App.  235 ;  (1905)  Farmers'  Mut.  Fire 
Ins.  Co.  of  De  Kalb  County  v.  Jackman,  73  N. 
E.  730,  35  Ind.  App.  1 ;  (1905)  McFarland  v. 
ftanufer,  76  N.  E.  124,  36  Ind.  App.  48U. 

W  (Sap.  1S73> 
That  a  pleading  does  not  "state  facts  suf- 
idcnt  to  bar  the  action,"  and  that  It  does  not 
*BtBte  facts  enough  for  a  counterclaim,"  are  not 
gnonds  of  demurrer  known  to  the  statute. — 
Campbell  v.  Boutt,  42  Ind.  410. 

DJ    (Sap«f.  1873) 
Where  a  special  plea  amounting  to  a  gen- 
eral issue  is  pleaded  with  the  general  issue,  ob- 
jKtioo  should  not  be  taken  by  demurrer.— Green- 
■tiwt  r.  Norris,  Wita.  410. 

U  <Sap.M78} 
Where  a  complaint  alleged  that  plaintiff 
ms  a  creditor  of  a  arm  which  had  sold  ito  stodc 
to  defendant  in  conrideration  of  a  promise  by 
Mni^t  to  pay  tbe  firm  debts,  and  that  de- 
fendant had  not  paid  plaintiTs  claim,  an  an- 
•«er  sUegiiig  that  defendant's  promise  was  to 
*ll  the  stock  and  apply  the  proceeds  fint  in 
Htisfaction  of  certain  debts— that  he  bad  done 
w-and  bad  exhausted  such  proceeds,  while  an 
t^nnentatiTo  denial  of  the  complaint,  was  good 
agUnst  demurrer.— Loeb  t.  Weis,  64  Ind.  285. 

Ua  (8«p.un> 
Where  a  paragraph  of  answer  Is  pleaded 
t»  the  whole  complaint,  its  sufflciency  is  to  be 


tested  by  demurrer  for  want  of  suffident  facta. 
—State  ex  tel.  Nave  t.  ItewUn,  60  Ind.  108. 

[kl    (Sap.  1880) 

An  answer  which  does  not  controvert  any 
of  the  facts  of  the  complaint,  but  which  inef- 
fectually attempts  to  set  up  the  defense  of  lim- 
itations, is  bad  on  demurrer.— Cole  T.  Wright, 
70  Ind.  179. 

□tk]    (Sap.  IS80) 

In  an  action  by  a  passenger  for  injuries, 
an  answer  alleging  that  tbe  plaintiff  bad  execut- 
ed a  written  release  by  which  he  assumed  all 
risk  of  personal  injuries  and  relieved  the  de- 
fendant from  liability  to  him  as  a  carrier,  and 
averring  that  copies  of  the  contract  under  which 
plaintiff  was  riding  on  its  train  and  the  release 
were  filed  with  and  made  part  <a  the  answer, 
was  demunable  where  the  copies  referred  to  in 
tbe  answer  were  not  in  fact  filed  with  it— Ohio 
&  M.  By.  Co.  T.  Nickless,  71  Ind.  271. 

[I]  (Sup.  ISSI) 

A  plea  which  professes  to  answer  the  whole 
declaration,  but  answers  only  a  part,  is  bad  on 
demurrer.— Smith  v.  Smith,  77  Ind.  80;  Har- 
mony School  Tp.  v.  Moore,  80  Ind.  276. 

[II]  (Sap.  1881) 

Though  a  paragraph  of  the  answer  which 
amounts  to  a  general  denial  may  have  been  un- 
necessary, it  cannot  be  said  to  be  bad  on  de- 
murrer for  that  reason.— Mays  v.  Hedges,  79 
Ind.  288. 

[m]    (Sap.  1832) 

Where  all  defenses  were  admissible  under 
the  general  denial,  no  error  was  committed  in 
sustaining  the  demurrer  to  the  remaining  par- 
agraphs, though  each  of  them  was  good.— Porter 
T.  Mitchell,  82  Ind.  214. 

[mm]  (Sap.  1832) 

It  is  not  error  to  sustain  a  demurrer  to  a 
general  denial  of  an  application  for  a  receiver, 
though  the  better  practice  is  to  reach  the  same 
result  by  means  of  a  motion  to  strike  out  or  to 
reject.— Bitting  v.  Ten  Eyck,  85  Ind.  357. 

[n]    (Sap.  1882) 

A  demurrer  to  an  answer  on  the  ground 
that  neither  of  the  paragraphs  thereto  "consti- 
tutes any  defense  to  this  action"  does  not  pre- 
sent any  of  the  grounds  for  demurrer  enumer- 
ated in  the  Code,  and  was  properly  overruled. 
—Reed  v.  Higgins,  86  Ind.  143. 

[nn]   (Sap.  1883) 

Where  two  defenses  are  Mended  in  one 
paragraph,  the  remedy  is  not  by  demurrer.- 
Woodworth  T.  Zimmerman,  02  Ind.  340. 

[0]    (Sap.  US4) 

It  is  error  to  overmle  demurrers  to  spe- 
cial paragraphs  of  an  answer,  though  tbe  &cts 
pleaded  were  admissible  under  the  general  de- 
nial, which  was  also  pleaded.— State  ex  reL 
Dunham  v.  Roche,  01  Ind.  372. 
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[00]  (S«p.1SM) 

It  was  not  error  to  snetalD  a  demarrer  to 
a  paragraph  of  an  aoawer  where  the  same  evi- 
dence waa  admiasible  auder  another  paragraph. 
—Fleetwood      Dorsey  Mach.  Co.,  95  Ind.  481. 

[p]    (Sap.  1S») 

Am  a  demurrer  to  an  answer  admitB  the 
truth  of  the  allegations  thereof,  where  the  an- 
Bwer  alleges  a  former  adjudication  of  the  mat- 
ters In  controversy  by  a  court  having  jurisdic- 
tion of  the  parties  and  Bubjpct-matter,  such  de- 
mnrrer  cannot  be  sostained.  —  GUmore  v.  Mc- 
Clure,  133  Ind.  671,  33  N.  B.  SSL 

[pp]  (SVP.UU) 

A  plea  not  mponsfve  to  allegations  of 
the  compliant  is  not  for  this  reason  demnr- 
rable^Hiller  t.  Rapp,  185  Ind.  614,  34  N.  E. 
081,  85  N.  B.  693. 

[q]   <App.  un) 

In  an  action  by  a  tenant  for  damages  to 
his  growing  crops,  and  for  undermining  his 
house,  rpBulting  from  the  removal  of  gravel 
from  the  land,  where  the  defense  relied  on  is 
payment  of  such  damages  assessed  to  the  land- 
lord under  condemnation  proceedings,  the  an- 
swer is  not  bad.  on  demnrrer,  for  want  of  a 
ropy  of  such  proceedings.— Shauver  v.  Phillips, 
7  Ind.  App.  12,  32  N.  B.  1131,  34  N.  B.  450. 

[qq]    (App.  1896) 

An  HDswpr,  in  an  action  against  an  alleged 
tenant,  for  i>ossef>sion,  which  all^s  that  defend- 
ant holds  possession  under  a  contract  to  purchase 
from  plaintiff,  and  that  the  purchase  price  was 
settled  by  a  transfer  to  plaintiff  of  defendant's 
interest  in  other  lands,  is  suffirient  on  demurrer. 
— Corbin  v.  Thompson,  12  Ind.  App.  511,  40 
N.  E.  834. 

[r]    <App.  1895) 

Where  a  defense  is  set  out  in  one  para- 
(rrapb  which  might  have  been  available  under 
another,  a  demurrer  to  such  paragraph  is  prop- 
erly sustained. — Germania  Fire  Ins.  Co.  v. 
Stewart,  42  N.  E.  28tJ,  13  Ind.  App.  627. 

[a]  (Sap.  1897) 
The  proper  method  of  testing  the  legal  suf- 
fidency  affimmtlve  defenses  contained  in  an 
answer  Is  by  demarrer.— Pittsbnrgh,  C,  C.  & 
St  L.  By.  Go.  V.  Mabooy,  46  N.  E.  917.  148 
Ind.  196.  40  I*  R.  A.  101,  62  Am.  St.  Rep.  503. 

[SB]    (Sop.  1886} 

An  answer  directed  to  an  entire  complaint 
must,  in  order  to  withstand  a  demurrer,  be 
good  as  to  all  the  causes  of  action  stated  in 
the  complaint.— Walker  r.  Walker,  50  N.  B. 
08,  150  Ind.  317. 

[t]  (App.l8») 
It  is  not  error  to  sustain  a  demnrrer  to  a 
plea  in  abatement  where  the  facta  alleged  go 
to  the  merits  of  the  cause,  and  not  to  its  abate- 
ment.—Sloan  V.  Lewder.  54  N.  E.  1^5,  23  Ind. 
App.  I'la 


[n]    (App.  1900) 

As  a  note  does  not  lose  Its  negotiability  by 
reason  of  Installments  of  interest  remaining 
unpaid,  demurrers  to  the  third  and  aixth  par- 
agraphs of  defendant's  answer,  based  upon  this 
theory,  were  properly  sustained.— Cooper  v. 
Merchants'  &  Manufacturers'  Nat  Bank,  57 
X.  a  568.  25  Ind.  App.  341. 

[au]    (App.  1901) 

Where  suit  is  brought  on  a  note  and  to 
foreclose  a  mortgage  Becuring  it,  an  answer 
purporting  on  its  face  to  answer  the  entire 
complaint,  but  only  alleging  facts  showing  a 
defense  to  the  mortgage,  and  wholly  silent  as 
to  the  liability  on  the  note,  is  subject  to  de- 
murrer.—Hollingsworth  T.  McColly,  60  N.  E. 
371,  26  Ind.  App.  600. 

[vj  (App.  190!) 
In  an  action  bronght  by  the  custodian  of 
an  insane  ward  against  bis  guardian  to  recov- 
er for  care  of  the  ward,  etc.,  a  demnrrer  to  a 
plea  setting  np  services  rendered  by  the  ward 
to  plaintiff  was  properly  sustained  where  there 
waa  a  general  denial,  and,  in  addition,  other 
paragraphs  In  the  answer  noder  which  the  mat- 
ter alleged  in  the  idea  was  provable.— Hart  T. 
Miller,  64  N.  B.  239,  29  Ind.  App.  222. 

[w]   (App.  1903) 

The  sustaining  of  demnrrers  to  spedal  an- 
swers was  not  error,  where  the  matter  alleged 
therein  was  admissible  under  a  general  denial 
pleaded.— NowUn  t.  State  ex  rel.  Board  of 
Com'rs  of  Dearborn  County,  66  N.  E.  54,  80 
Ind.  App.  277. 

(wl   (App.  19(16} 

In  a  snit  by  a  township  trnatee  to  restrain 
defeudanfai  from  using  a  schoolhonse  for  relig- 
ions purposes,  it  was  not  error  to  sustain  a 
demurrer  to  a  paragraph  of  the  answer,  alleg- 
ing that  prior  to  defendants'  use  of  the  build- 
ing, they  with  other  legal  voters  at  the  district 
obtained  the  trostee's  permls8l<m  to  use  the 
same  "when  unoccupied  for  common  school  pur- 
poses," and  Id  pursuance  thereof,  they  entered 
and  used  the  building  for  religious  purposes  on 
Sundays  and  occasionally  on  Friday  and  Sat- 
urday nights,  and  had  done  so  for  several 
years,  such  facts  being  admissible  under  a  gen- 
eral denial.— Baggerly  v.  Lee,  78  N.  B.  %1, 
37  Ind.  App.  139. 

M  (App.l90«) 

Where  all  the  facts  averred  in  a  speda) 
paragraph  of  the  answer  were  admissible  un- 
der the  general  denial  pleaded,  the  sustaining 
of  the  demurrer  to  such  paragraph  was  not 
error.- Richardson  v.  Stephenson,  78  N.  E. 
256.  38  Ind.  App.  839. 

[zx]   (Sap.  1908) 

An  answer  asserting  a  defense  fonnded  on 
an  unconstitutional  statute  Is  insufficient  on 
demurrer.— Kraus  v.  Lehman,  170  Ind.  408,  83 
X.  E.  714.  84  N.  B.  768. 
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Fanfrapha  of  the  aoawer  the  allegations 
of  which  were  provable  under  the  general  de- 
nEal,  as  expreasly  provided  by  Bums'  Ann.  St. 
190&  I  1101,  are  demnrrable.— Ripley  t.  I^- 
d»,  43  Ind.  App.  380.  87  N.  E.  237. 

[JT]  (Avp.l90») 

Where,  in  an  action  on  a  Judgment  for 
alimony,  the  complaint  alleged  that  plaintieTB 
testatrix  signed  a  satisfaction  while  UQ- 
soond  mind,  and  that  she  continued  to  be  of 
oniKiaDd  mind  until  her  death,  an  answer  di- 
rected to  the  whole  complaint,  but  wbidi  did 
not  deny  or  avoid  such  allegatiMis  was  de- 
mnrrable.— Wilson  T.  Faboestock,  80  N.  E. 
1037. 

[si  (Avp.  1»9) 
In  an  action  for  conversion  of  certain  oil 
well  fixtures  and  machinery  against  plaintifTs 
landlord,  a  special  defense  that  the  lease  pro- 
Tided  that  plaintiff  might  remove  all  property 
at  any  time,  and,  if  it  failed  to  operate  any 
one  well  for  00  days  or  pay  defendants  $1  a 
day  Cor  the  time  it  was  not  operated,  the  ten 
acres  on  which  it  was  located  should  be  re- 
tonied  to  defendants;  that  plaintiff  on  Decem- 
ber 12.  1902,  ceased  to  operate  the  wells,  aban- 
doned the  premises,  and  removed  therefrom  all 
its  machinery  and  remained  away  thereafter 
until  the  15th  day  of  April.  1903,  when  defend- 
ants took  possession  of  the  wells,  casing  and 
drive  pipe  and  proceeded  to  operate  the  same; 
and  that  defendants  did  not  appropriate  any 
■lachinerr  belonfdn;  to  plaintiff,  hut  only 
property  attached  to  and  forming  a  part  of 
tbe  real  estate,  which  conid  not  be  removed 
therefrom  without  damage— was  provable  un- 
der tbe  general  denial  pleaded,  and  hence  the 
MntalniuK  of  a  demurrer  thereto  was  not  er- 
mr.— Perry  t.  Acme  Oil  Co.,  88  N.  B.  859. 

[nl  tAwp.UlO) 

tader  Bams*  Ann.  St  1908,  |  371,  pro- 
viding that  an  answer  In  bar  and  a  plea  in 
abat«nent  cainnot  be  {deaded  together,  where, 
lo  an  action  against  a  mnnidpal  corporation, 
t  plea  to  the  jurisdiction  is  joined  with  an  an- 
sirer  in  bar,  tbe  plea  might  have  been  struck 
ent  on  motion,  but  the  same  result  may  be  at- 
tained by  sustaining  a  demurrer.— Town  of 
Knox  T.  Ctolding,  91  X.  E.  857. 

Fos  Cktma  ROM  Otbek  States, 

»EE  39  CknT.  DIO.  Plead,  tl  444-446^  449- 
452. 

See,  also,  31  Cyc.  ppu  302-305. 

i  195.  Qvmmda  for  demvmv  to  aet-oC, 
eoutorelaljB,  or  eroM-eam- 
plalmt. 

A  cross-complaint,  to  withstand  a  demur- 
rer tor  want  of  facts,  most,  like  any  other, 
state  facts  sufficient  to  constitute  a  cause  of 
vtkm.— Shoemaker  v.  Smith.  74  Ind.  71. 


[b]  (Sap.  imt 

Under  Rev.  St.  1881,  {  350,  defining  a 
counterclaim  as  "any  matter  arising  out  of  or 
connected  with  the  cause  of  action,  which 
might  be  the  subject  of  an  action  in  favor  of 
the  defendant  or  which  would  tend  to  reduce 
the  plaintiffs  claim  or  demand  for  damages," 
and  section  351,  referring  to  the  counterclaim 
as  "a  matter  arising  out  of  the  contract  or 
transaction  set  forth  in  the  complaint,  as  the 
ground  of  the  plaintiETs  claims  or  any  of  them," 
tbe  counterclaim  for  damages  not  arising  out 
of,  and  in  no  way  connected  with  any  of  the 
items  set  forth  in  plaintiff's  bill  of  particulars, 
is  bad  on  demurrer  for  the  want  of  sufficient 
facts.— Miller  Roberts,  6  N.  B.  707,  106  Ind. 
63. 

[c]  (Snp.  1880) 

Where  a  paragraph  of  a  counterclaim  was 
insiifncient  on  the  theory  on  which  it  was 
pleaded,  there  was  no  error  in  sustaining  a 
demurrer  to  it— Rahm  t.  Deig,  23  N.  E.  14t, 
121  Ind.  283. 

m  (App.  isn) 
Where  an  answer  of  set-ofF,  whicb  Is  filed 
in  an  action  In  which  a  set-off  is  not  allowed 
by  law,  states  a  cause  of  action  against  plain- 
tiff, it  cannot  be  reached  by  demnrrer.— Hewlett 
r.  Dilts,  4  Ind.  App.  23,  80  N.  B.  818. 

[e]    (App.  UH> 

In  an  action  for  a  breach  of  a  coatiact 
of  employment,  defendants  alleged  that  |dain- 
tiff  violated  tbe  contract  by  leaving  their  em- 
ploy daring  a  season  when'  his  services  were 
most  needed,  by  which  defendants  "were  dam- 
aged in  tbe  sum  of  9200."  BHd,  that  the  al- 
legations constitute  a  counterclaim  which  is 
good  on  demurrer.— Blaney  t.  Postal,  10  Ind. 
App.  131,  34  N.  R  849. 

in  (App.  1896) 
A  paragraph  In  an  answer  pleading  a 
counterclaim  is  not  demurrable  when  any  of 
tbe  matters  therein  pleaded  constitute  a  cause 
of  action.— Anglemyer  t.  Blackburn,  45  M.  E. 
483,  16  Ind.  App.  352. 

[g]  (App.lMW) 

A  counterclaim  not  arising  from  nor  legal- 
ly connected  with  the  subject-matter  of  com- 
plaint is  bad  on  demurrer  for  want  of  facts, 
though  the  facts  set  forth  might  have  been  a 
good  defease  if  pleaded  by  answer.— State  ex 
rel.  Carter  v.  Spencer,  42  Ind.  App.  (IS(^  86 
N.  E.  492. 

Fob  Cases  fboh  Othu  Statu, 

Sbb  39  Cent.  Dig.  Plead.  H  447,  44& 
See,  also,  31  Cyc.  pp.  305,  306. 

S  196.  Onmnda  for  demvrrer  to  ropUoft- 
tlon  or  roplj  or  to  snbaotvent 
pleadinc** 

[a]   (Sap.  1866) 
The  causes  assigned  as  grounds  of  demur- 
rer by  the  Code  apply  to  the  reply  as  well  as 
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the  complaint— Western  Plank-Road  Co.  t. 
Stockton,  7  Ind.  SOO. 

[b]  A  departure  in  pteadioff  may  be  reached 
by  demurrer.— (Sup.  1860)  WUl  v.  Whitney,  35 
Ind.  IW;  (1865)  McAroy  v.  Wright,  25  Ind. 
22;  (Super.  1871)  Bohring  v.  Boot,  Wils.  29. 
CONTRA,  ne  (Sup.  1862)  Deacon  t.  Schwartz, 
18  Ind.  285. 

[c]   (Sap.  tm) 

Departure  ii  not  a  gronnd  for  demurrer. 
— Beilly  T.  Bucker,  16  Ind.  303. 

[dl  (Sup.  1881) 
Where  the  paragraph  of  the  answer  tp 
which  replies  were  pleaded  was  a  denial  and 
the  issue  was  complete  without  the  reply,  it 
was  proper  to  sustain  a  demurrer  thereto,  as 
the  matters  averred  in  the  reply  could  be  prov- 
ed without  it.— Porter  v.  Mitchell,  82  Ind.  214. 

[e]  (Sap.  1890) 

A  demurrer  may  be  sustained  to  a  para- 
graph of  a  reply  where  defenses  pleaded  there- 
in may  be  pleaded  under  the  general  denial.— 
Hillenbrand  t.  Stockman,  24  N.  E.  870^  123 
Ind.  588. 

[f]  (9np.  1891) 

Defendant  having  set  up  an  arbitration  of 
the  matter  In  controversy  as  a  har,  plaintiff  re- 
plied first  by  ft  general  denial,  and  second  by 
alleging  that  the  arbitrators  did  not  award  him 
anything  on  account  of  the  matters  set  up  in 
the  complaint  Held,  that  the  facts  provable 
under  the  second  paragraph  were  admissible  un- 
der the  general  denial ;  thus  justifying  the  sus- 
taining of  a  demurrer  to  such  paragraph.— Bal- 
tes  V.  Bass  Foundry  &  Uadiine  Woriu,  28  N. 
B.  319.  129  Ind.  185. 

[Bl    (App.  1^1) 

The  sustaining  of  a  demurrer  to  a  reply  is 
proper  where  such  reply  does  not  respond  to 
the  paragraph  of  the  answer  to  which  it  is  ad- 
dressed.—Collier  V.  Cunningham,  28  N.  E.  341, 
2  Ind.  App.  264. 

[h]    (S«V.  1906) 

It  was  proper  to  overrule  a  demurrer  to  a 
reply  on  the  ground  that  the  reply  did  not  state 
focts  sufficient  to  constitute  a  defense  to  the 
answer;  no  such  grounds  for  demurring  to  a 
reply  bring  recognised  by  the  Civil  Code.  Judg- 
ment, 77  N.  B.  666,  affirmed.— Scott  r.  Collier, 
78  N.  S.  184,  166  Ind.  644. 

Fob  Casks  vbox  Otheb  States, 

See  S9  CInt.  Dio.  Plead.  H  453-455. 
See,  also,  31  CyC  pp.  306,  307, 

f  197.  Rlsht  to  duaw,  mmA  iMve  of 

•OUft. 
[a]  (Snp.J861) 

.  At  the  first  calling  of  a  cause,  rule  was 
granted  against  defendants  to  answer  the  com- 
plaint on  a  certain  day,  on  which  day  the  ap- 
plication of  the  defendant's  attorney  for  an  ex- 
tension of  time  on  account  of  his  client's  absence 


was  granted  till  the  next  day,  when,  a  second 
extension  being  refused,  he  offered  to  file  a  de- 
murrer. The  complaint  appeared  to  be  good, 
and  the  refusal  to  allow  him  to  file  the  demur- 
rer was  held  correct— Van  Allen  v.  Spadone,  16 
Ind.  819. 

[bl    (Snp.  1871) 

A  Statute  enabling  a  party  to  call  for  a  bill 
of  particulars  of  a  demand  pleaded  will  not  be 
construed  as  impairing  his  right  to  demur  to 
the  pleading  for  insufficiency,  instead  of  call- 
ing for  particulars.- Wolf  v.  Scbofield,  38  Ind. 
175. 

[c]    (Sop.  1881) 

One  in  whose  favor  a  Judgment  is  opened, 
he  having  bad  notice  of  the  suit  by  pablicaticu 
only,  may  demur  to  the  complaint  In  like  man- 
ner as  he  could  have  done  in  the  first  instance. 
—Smith  T.  King,  81  Ind.  217. 

tn  (lap.  2884) 
One  defendant  cannot  demur  to  a  complaint 
showing  a  cause  action  against  him  on  the 
ground  that  it  shows  no  cause  of  action  against 
another  defendant- Holiman  v.  Hibben,  100 
Ind.  338. 

Fob  Cases  fbom  Otueb  States, 

See  89  Cbnt.  Dig.  Plead.  E8  456-4e(X 
See,  also,  31  Cyc.  pp.  273,  274. 

f  199w  Joint  or  sepmrmte  demmera. 

Demurrer  to  pleading  good  as  to  part  of  oo- 

partles,  see  post,  |  201. 
To  separate  causes  of  action,  see  post  S  203. 

[a]     (Sap.  18S2) 

Where  two  defendants  unite  in  one  demurs 
rer  to  the  complaint,  it  must  be  regarded  as  a 
joint  demurrer,  though  they  state  that  they  de* 
mor  severally.— Axtel  v.  Chase,  88  Ind.  546; 
Anthony  v.  Sturgis,  86  Ind.  479. 

[b]  (Snp.  1882) 

A  demurrer  held  to  be  a  joint  one  within 
the  rule  adopted  in  Silvers  v.  Junction  Railroad 
Co.,  43  Ind.  435.— City  of  Connersville  T.  Con- 
nersville  Hydraulic  Co.,  86  Ind.  235. 

[c]  (Snp.  1S84) 

A  demurrer  in  form:  "Defendants  sep- 
arately and  severally  demur  to  the  firat  and 
second  paragraphs  of  the  plaintiffs  complaint, 
and  for  cause  of  demurrer  say  that  neither  of 
said  paragraphs  states  facts  sufficient  to  con- 
Btitute  a  cause  of  action  against  them"— is  joint 
as  to  the  parties.— Carver  r.  Carver,  07  Ind. 
40T. 

[d]  (Sap.  1SS7) 

Where  defendants  did  not  demur  until  after 
plaintiff  bad  filed  his  supple^nental  complaint 
and  then  they  filed  separate  demurrers  to  the 
separate  parts  of  such  complaint  for  the  alleg- 
ed insufficiency  of  the  facts  therein  to  constitute 
a  cause  of  action,  the  court  erred  in  enter- 
talning  the  separate  demurrers  to  the  separate 
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parts  of  the  complaiot  as  then  constitnted,  and 
tbe  complaint  as  it  was  constituted  on  the  fil- 
ingof  thesapplemental  complaint  stands  uncbal- 
Iraged  hj  demurrer  and  uuauswered,  and  ttie 
jodsment  of  the  court  that  plaintiiE  take  noth- 
ing by  his  suit  rendered  as  on  the  sustahiing  of 
I  demurrer  to  sndi  complaint  was  wholly  unan- 
tborixed.— Farrii  t.  Jones.  14  N.  E.  484,  112 
Ind.  498. 

[e]  (Sap.  1S90) 

A  demurrer  by  seTeral  defendants  was  as 
follows:  "Now  comes  [naming  the  defendants], 
and  separately  and  severally  demur  to  the 
pluDtifTs  cause  of  action,  and  say  that  said 
complaint  does  not  state  facts  sufficient  to  con- 
flitnte  a  cause  of  action  against  them  joiutly 
M  flererally."  Held,  that  this  was  a  joint  de- 
mnrrer  to  the  parties  as  well  as  to  the  plead- 
ing.—Hanover  School  Tp.  T.  Oant,  125  Ind.  557, 
25  X.  E.  872. 

[f]  (Sap.  1892) 

A  demurrer  which  purports  on  its  face  to 
hsTcbeen  filed  by  all  the  defendants  will  control 
the  statement  of  the  'clerk,  which  omits  tbe 
nime  of  one  defendant  as  a  demarring  party.— 
Holland  t.  Holland,  131  Ind.  196,  30  N.  E. 
1075. 

[gl  (Sap.  1896) 
A  demnrrer  reciting  that  "defendants  sep- 
atately  and  severally  demur"  to  different  para- 
graphs of  a  comidaiot,  because  neither  of  the 
pangiaphs  states  a  cause  of  action  against 
tbem.  Is  joint  as  to  tiie  parties  defendant. — 
Armstrong  t.  Dunn,  143  Ind.  433,  41  N.  E. 
MO. 

m  (Sap.  IMS) 
A  separate  demnrrer  of  a  codefendant 
diallenges  the  sufficiency  of  tbe  complaint  as  to 
tbe  demurring  party,  as  if  he  were  the  sole  de- 
EeBdant— Franfcel  v.  Garrard,  66  N.  E.  687, 160 
Ind.  208. 

m  (Sap.  1907) 
Where  two  or  more  parties  desire  to  de- 
mur seiMrately  to  the  same  pleading  on  the 
nme  ground,  each  is  not  required  to  file  a 
s^iate  paper,  but  they  may  ^1  act  separately 
in  demurring  and  yet  unite  in  the  same  paper. 
-Wbiteaell  v.  Strickler,  167  Ind.  602.  78  N. 
B.  845,  119  Am.  St.  Rep.  824. 

m  (Bap.lKrn 

Where  each  of  several  defendants  Sled  a 
dnnorrer,  alleging  that  "the  defendant  and  each 
of  them  separately  demurs  to  the  plaintiff's 
eomplaiDt"  for  each  of  the  following  reasons, 
«c.,  the  demurrer  was  several  and  not  jointl— 
Ucaeaiy  v.  Babcock.  169  Ind.  228,  82  N.  E. 
453. 

For  Cases  fsou  Otheb  .States. 

See  38  Ceitt.  Dig.  Plead.  461-463. 
See,  atoo,  31  Cyc.  p.  S21. 


1 199.  Time  for  SUns  or  avrvimg  deiavr- 

rer. 

[a]  (Snp.  1838) 

A  special  demurrer  cannot  be  Sled  after  the 
day  for  which  the  cause  is  set  for  trial.— Statd 
Bank  of  Indiana  T.  Biot^  4  Black!  485. 

[b]  (Sap.  I860) 

It  Is  within  the  disereticHi  of  tbe  court  be- 
low whether  or  not  to  permit  a  demurrer  to  a 
reply  after  a  judgment  for  the  plaintiff  and  the 
grant  of  a  new  trial  thereon^^Thomton  r.  Wil- 
liams, 14  Ind.  518. 

Fob  Cases  fboh  Otheb  Status, 

See  39  GBirr.  Dio.  Plead.  ||  464r-460i. 
See,  also,  31  Gyc.  pp.  274-270^ 

S  200.  Form  smd  re^nlsltas  of  demnwr 
la  geiural. 
W   (Sap.  1906) 
Error  cannot  be  based  on  the  overruling  of 
a  defective  demurrer.— City  of  Huntii^on  t. 
Amiss,  167  Ind.  375.  79  N.  B.  199. 

tb]  (App.1906) 

A  demurrer  to  a  complaint  for  that  it  does 
not  constitute  a  good  cause  of  action  is  sufficient, 
as  the  word  "good"  wilt  be  considered  as  sur- 
plusage.—Kintz  r.  Jobnaon,  39  Ind.  App.  280, 
79  N.  E.  533. 

[c]  (AiiB.  1910) 

A  demurrer  to  a  counterclaim  or  set-off 
must  assign  as  the  cause  "want  of  sufficient  facts 
to  constitute  a  cause  of  action."— Albaugh  Bros., 
Dover  &  Co.  t.  Lynas.  90  N.  B.  906. 

PoB  Cases  fboh  Otheb  States, 

See  89  Cent.  Dig.  Plead.  IS  470,  471. 
See,  also,  28  Cyc.  p.  45,  31  Cyc.  pp.  307- 
321. 

§201.  Form  and  reqnlsitoa  of  demvrror 
under  oodM  of  vrooedwe. 

ta]    (Svp.  18S6) 

A  demurrer  as  follows:  "Tbe  plaintiff  de- 
murs to  the  first,  second,  and  third  paragraphs 
of  defendant's  answer  for  the  following  grounds 
of  objection;  That  they  are  insufficient  in  law 
to  constitute  a  legal  defense  to  the  action,"— is 
not  sufficient  under  the  practice  of  this  state.— 
Lane  v.  State,  7  Ind.  420. 

[aa]    (Sop.  1856) 

A  demurrer  that  an  answer  "is  insufficient 
in  law  to  entitle  tbe  defendant  to  defeud  this 
suit,"  not  being  in  conformity  to  any  cause  of 
demurrer  specified  in  the  Code,  should  have  been 
overruled.— Dugdale  v.  Culbertson,  7  Ind.  064. 

[b]  (Sop.  1857) 
Where  the  answer  contained  several  para- 
graphs, and  the  whole  answer  was  demurred  to, 
the  cause  of  demurrer  to  each  paragraph  being 
separately  assigned,  the  demurrer  was  held  to 
be  sufficient  in  respect  of  form.— State  ex  reL 
Board  of  Com'rs  of  Daviess  County  v.  Clark, 
0  Ind.  241. 
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tbb]  (8BP.U5S) 

Causes  of  demarrer  oeed  not  be  stated  ia 
the  approved  form,  if,  with  suffideot  cectaidty, 
they  show  the  allied  defects.— Lagow  r.  Neil- 
son,  10  Ind.  183. 

[C]     (8vp.  U58} 

A  demurrer  nnder  2  Rev.  St  p.  38,  f  60, 
subd.  5,  authorizing  a  demurrer  on  the  groand 
that  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  is  good  in  the 
language  of  the  statute,  and  where,  the  demur- 
rer is  not  taken  in  the  language  of  the  statute, 
but  iK>int8  out  a  fact  necessary  to  constitute  a 
cause  of  action  not  alleged  in  the  complaint,  it 
is  good,  ao  far  as  it  goes,  but  it  does  not  em- 
brace any  objectioD  to  the  sufficiency  of  the 
cause  of  action  other  than  that  spedfically 
pointed  out,  though  there  be  other  defects  that 
would  have  been  reached  by  using  the  language 
of  the  statute.— State  ex  reL  Robinson  v.  Leacb, 
10  Ind.  306. 

A  demurrer,  lubstantially  pointing  out  one 
of  the  defects  for  whidi  demunrets  are  allowed 
by  statute  (2  Rev.  St.  p.  38),  is  good.— Id. 

[cc]    <8ap.  1SS8) 

A  demurrer  that  the  answer  does  not  con- 
tain *^atter"  Buffident,  the  phrase  of  the  stat- 
nte  being  "facts,"  is  good.— Bennett  r.  Shem,  11 
Ind.  824. 

[d]     iSmp.  1SG9) 

A  demurrer,  "for  that  the  complaint  does 
not  contain  facts  enough  to  entitle  the  plaintiff 
to  relief."  is  sufficient  under  2  Rev.  St.  p.  38,  S 
5a— Pace  T.  Oppenheim,  12  Ind.  S3a 

[dd]   (8«v.  IMl) 

Where  there  is  a  misjoinder  of  causes  of  ac- 
tion, the  demurrer  should  be  to  the  whole  com- 
plaint, and  not  to  each  paragraph  supposed  to 
be  misjoined.— Bougher  v.  See  bey,  16  Ind.  151. 

[el    (Sap.  1861) 

A  misnomer,  whereby  plaintiff  characterizes 
his  pleading  as  a  "reply,"  when  its  legal  effect 
was  in  fact  a  demurrer,  is  not  a  material  mis- 
talie,  and  leaves  no  error  in  the  record.— Thomp- 
son V.  Vosa.  16  Ind.  207. 

[ee]  (8np.l861) 

A  demurrer  to  an  answer,  stating  "that  the 
same  is  not  sufficient  in  law  to  enable  the  de- 
fendant to  sustain  his  said  defense,  or  to  bar 
the  plaintiff's  complaint,"  is  bad,  as  assigning 
no  statutory  cause.— Tenbrook  v.  Brown,  17 
Ind.  4ia 

[f]  (8«p.lHn 

Under  the  dlirect  provisions  of  2  Gav.  &  H. 
St  p.  76^  S  BO,  a  demurrer  that  the  facta  alleg- 
ed do  not  "entitle  the  plaintiff  to  the  relief  de- 
manded" ia  bad.— Cincinnati  ft  a  R.  Go.  v. 
Washbom,  25  Ind.  250. 

[fn  (S«p.U67) 

A  demarrer  to  a  complidnt  cannot  be  siuh 
talned  under  onr  laws  (2  Gav.  ft  H.  St  p.  77, 

S  SO),  if  it  only  assigns  "that  the  same  is  not 


sufficient  in  law  to  entitle  the  plaintiff  to  the 
relief  demanded."  It  raises  no  question. — Kemp 
V.  Mitchell,  2»  Ind.  163v 

[g]  A  demurrer  to  a  pleading  must  specify  the 
grounds  of  the  objection.— (Sup.  1860)  Hicks  v. 
Keigle,  82  Ind.  360;  (1872)  Jewett  r.  Honey 
Creek  Draining  Co.,  39  Ind.  246 ;  (1882)  Hea- 
sin  V.  Heck,  88  Ind.  449. 

[gS]    <8ap.  1871) 

An  assignment  of  ground  of  demarrer,  un- 
der the  0>de  of  Procedure,  that  the  complaint 
"is  not  good  and  sufficient  in  law,"  is  not  equiv- 
alent to  alleging  that  the  eunplaint  does  not 
state  tActa  sufficient  to  constitute  a  cause  of  ac- 
tion, nor  to  any  other  of  the  grounds  of  demur- 
rer allowed  by  the  Code,  but  is  wholly  inauSl- 
cient— Porter  v.  Wilson,  35  Ind.  34a 

[h]  (Bap.  1871) 

A  stetute  requiring  a  demurrer  to  number 
the  grounds  of  objection  relied  on  (2  Gav.  ft  H. 
St  p.  77,  8  50,  el.  6)  does  not  apply  to  a  de- 
murrer which  seta  up  only  one  ground  of  objec- 
tion.—Wolf  V.  Schofield,  88  Ind.  175. 

[hh]    (8np  im) 

A  demurrer  to  an  answer  im  the  ground 
that  the  answer,  "as  a  defense  to  plaintiff's 
caoae  of  action,  is  not  sufflci«it  in  law,"  is  bad. 
—Gordon  v.  Swift,  30  Ind.  212. 

[1]    (Sap.  1873) 

A  demurrer  was  filed  to  a  reply,  In  th« 
following  language:  "Now  come  the  defendanta 
in  the  above  cause  and  demur  to  the  second, 
third,  and  fourth  par^raphs  of  plaintirs  reply 
to  defendants'  answer  upon  the  following 
grounds:  (1)  Said  second  paragraph  does  not 
Btete  facts  sufficient  to  conatitute  a  defense  to 
said  answer,  or  to  enable  said  plaintiff  to  re- 
cover; (2)  said  third  paragraph  does  not  state 
facto  sufficient  to  constitute,"  etc  (the  same  as 
the  first,  and  as  to  the  fourth  paragraph  the 
same).  Held,  that  the  demurrer  was  good,  and 
raised  the  question  as  to  the  snffideuey  of  the 
facts  steted  in  the  reply.— Silven  t.  Junction  R. 
Co.,  43  Ind.  486. 

[li]    (Sap.  1870 

Where  to  an  answer  alleging  affirmative 
matter  and  praying  for  specific  relief  a  demur- 
rer was  filed  on  the  ground  that  the  answer  did 
not  state  facte  sufficient  to  constitute  "a  de- 
fense to  the  action,"  Mid,  that  the  demurrer 
was  sufficiently  formal.— Fall  t.  Haselrigg,  45 
Ind.  576,  15  Am.  Rep.  27& 

01  (Sup.  187?) 
Where  a  reply  consists  of  several  para- 
graphs, a  demarrer  alleging  that  "neither  of  said 
paragraphs  constitutes  a  good  reply  to  said  an- 
swer," is  informal,  and  cannot  be  sustained. — 
Vaughn  v.  TerraU,  67  Ind.  182. 

UJ]    (8ap.  m 
A  demurrer  to  a  pleading  must  clearly  des- 
ignate the  pleading  to  which  It  is  addressed.— 
Davis  V.  Binford,  58  Ind.  457. 
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Under  Code,  |  S(K  mbd.  5,  uUiorisIiic  & 
dtomrrer  on  tbe  granud  "tbat  the  complaint 
dos  not  itate  tacts  mffident  to  conititata  a 
canK  U  actfon,"  a  demurrer  on  the  gioiind  that 
Ot  complaint  "does  not  state  facts  snffident** 
nlidaitly  taisea  Q»  question  of  the  snffidency 
of  the  complaint  to  state  a  caose  of  action. — 
Pettr  T.  Tmsteee  of  C!hnzch  of  Christ  in  CStj  of 
llnncie.  70  Ind.  290. 

(kkj  (S«».I8a2) 

A  demntrer  for  that  "the  complaint  does 
not  atate  facts  sufficient  to  cooatitote  a  com- 
pUint"  is  meanineless,  and  presents  no  ques- 
tioa.-Pine  Civil  Tp.  t.  Huber  Mfg.  Co.,  83 
Ind.  121. 

IUk3  (S«».ia2> 

A  demurrer  to  an  ansver,  which  states 
aim^  that  "neither  of  said  paragraphs  consti- 
totes  toy  defense  to  this  action,"  is  too  general, 
aad  is  defective.— Reed  t.  Biggins.  86  Ind.  143. 

ni  (S«p.U82) 

Under  Rer.  St  |  346,  providing  (or  a  de- 
Btnrrer  where  the  facts  are  not  sufficient  "to 
constltnte  a  canae  of  defense,"  a  demurrer,  be- 
cause the  facts  were  not  sufficient  "to  constitute 
an  answer  to  plaintiff's  complaint,"  is  insuffi- 
mot— Thomas  v.  Qoodwine,  88  Ind.  458. 

lU]    (Sap.  1883) 

A  demurrer  on  the  ground  that  "said  para- 
graphs. Dor  either  one  of  them,  contain  facts 
sufficient  to  constitute  a  caose  of  action,"  Is 
Bufficient—State  ex  reL  Glawson  t.  Younts,  89 
lad.  313. 

nu]  (s«p.uB) 

A  demurrer  on  the  ground  that  the  facts 
stated  by  an  answer  do  not  state  a  valid  de- 
fense is  not  bad  because  of  the  use  of  the  word 
"nUld."— Wright  v.  Nipple.  02  Ind.  310. 

[n]    (Sop.  18S1) 

A  demurrer  to  an  answer  on  the  ground 
that  the  answer  "does  not  state  facts  sufficient 
to  constitute  a  good  defense  to  plaintiff's  said 
caose  of  action  herein"  is  insufficient  in  form. — 
TooDg  T.  Warder,  94  Ind.  867. 

[■ml  (Snp.lSS4) 

Where  defendant  set  up  a  counterclaim,  a 
i<^7  statiiv  that  plaintiff  demurs  to  the  answer 
for  the  reason  that  such  paragraph  does  not 
state  facts  sufficient  on  answer  herein,  though 
bfoimal,  was  snffident  to  call  In  question  the 
snffidency  of  the  facts  stated  In  the  eonnter- 
dain  to  cmstltute  a  cross-demand  against  the 
plabttiff.— Terre  Haute  &  I.  B.  Co.  v.  Pierce.  95 
lBd.406. 

Immm]    (Stnp.  l^) 

A  defect  in  the  form  of  a  demurrer  is  cause 
for  orermling  It.— Hlldebrand  v.  McCrum,  101 
Ind.  61. 

A  demurrer  to  an  answer,  alleging  that  it 
did  sot  state  tacts  sufficient  to  constitute  a  bar 
to  plaintiff's  complaint,  is  defective  in  form. 
-Id. 


Under  Rev.  St  18S1,  i  SB7,  ptovlding  that 
the  defendant  maj  demur  to  any  paragraph  of 
the  rei^  on  the  ground  that  the  focts  stated 
thexdn  are  not  sufltelent  to  avtdd  the  paragraph 
of  answer,  a  demnrrer  to  the  paragraphs  of  a 
reply  for  the  reason  neltlwr  of  them  states 
facts  sufficient  to  constitute  a  reply  or  avoidance 
ot  the  fticts  stated  In  the  parMTsphs  of  answer 
to  which  the  paragraphs  reply  are  respectively 
pleaded  Is  snffident- BKller  v.  White  River 
School  Tp.,  101  Ind.  608. 

[no]   (Sap.  1886) 

It  Is  sufficient  if  a  demurrer  Indicates  with 
reasonable  certainty  the  pleading  to  which  it 
is  addressed,  and  substantially  states  one  of 
the  statutory  grounds  of  demurrer.— Buscber  v. 
Knapp,  107  Ind.  34%  8  N.  E.  283. 

[nnn]  (8ap.  1887) 

A  demurrer,  in  the  ordinary  form,  that  the 
answer  does  not  state  facts  sufficient  to  consti- 
tute  a  cause  of  defease,  is  sufficient  when  ad- 
dressed to  a  plea  in  abatement  as  well  as  when 
addressed  to  a  plea  in  bar.— Bryan  v.  Scholl, 
100  Ind.  307. 10  N.  E.  107. 

to]    (Sap.  am 

Under  Rer.  St  1881,  t  846,  which  provides 
that,  where  the  fects  stated  are  not  sufficient 
to  constitute  a  cause  of  defense,  pMindff  may 
demur  to  one  or  more  of  sererti  deftaisea,  a  de. 
marrer  Is  good  whldi  alleges  that  Qie  second 
paragraph  does  not  state  facts  snffident  to  con- 
stitute a  defense  to  plalntifrs  action ;  the  word 
"defense"  being  enough,  instead  of  "cause  of  de- 
fense."—Lewdlen  V.  Crane,  118  Ind.  289.  16 
X.  E.  515. 

[00]    (Sup.  1SS9) 

A  demurrer  to  a  petition  "for  the  reason 
ttiat  the  same  does  not  state  facts  snffident  to 
constitute  a  good  and  sufficient  petition"  is  not 
sufficient  to  raise  the  question  of  whether  the 
petition  states  a  caiiBe  of  action. — Qmhbs  v. 
King,  117  Ind.  243.  20  N.  B.  142. 

Cooo]    (Snp.  1881) 

An  objection  that  each  paragraph  <A  a  com- 
plaint states  a  cause  of  action  in  favor  of  some 
and  not  all  of  the  ^alndfEs  should  be  taken  by 
separate  demurrer  to  each  paragraph,  and  an 
objection  directed  against  the  entire  complaint 
and  made  for  the  first  time  on  appeal,  is  un- 
availing, where  the  complaint  taken  as  an  en- 
tirety, states  a  cause  of  action  In  favor  of  all 
the'plaintlffs.— Murdoch  t.  Coz.  118  Ind.  206, 
20  N.  E.  786. 

[p]     (Snp.  1889) 

Under  Rev.  St  {  357,  providing  that  a 
cause  for  a  demurrer  to  a  reply  stiall  be  "that 
the  facts  therdn  stated  are  not  sufficient  to 
avoid  the  answer,"  a  demurrer  which  assigns 
as  a  cause  that  the  reply  does  not  state  facts 
sufficient  to  constitute  a  good  reply  to  the  de- 
fendant's answer,  to  which  it  is  directed,  is  not 
sufficient.- Peden  v.  Mall,  118  Ind.  550,  20  N. 
E.  493. 


This  DIcMt  is  eompUed  on  tHe  Key-KvmlMr  System.  For  expIanatloB,  see  pace  ill. 


Digitized  by 


Google 


lINO.  T.  HXnO-XMc-PlftlMI  {901 


(pp]  (Snp.IWO) 

A  demurrer  to  certain  paragraphs  of  an  an- 
fiwer  HpecifyiBg  for  cause  "that  neither  of  said 
paragraphs  states  facts  safficient"  is  snfficient- 
Ijr  definite.— Rom  t.  Menefee,  126  Ind.  432.  25 
N.  E3.  545. 

[pp'pl  (Sap.l8»l) 

Where  a  pleading  to  which  a  demarrer  has 
been  snataiDed  Is  wholly  Insnffident,  the  fact 
that  the  demurrer  la  defective  In  form  Is  no 
icround  for  reversing  the  decision  thereon. — 
Wayne  Pike  Go.  r.  Hammons,  129  Ind.  368.  27 
N.  E.  487. 

Iq]     (App.  1831) 

A  demurrer  to  a  complaint,  on  the  ground 
that  It  "does  not  state  facts  sufficient  to  consti- 
tute a  ground  of  complaint,"  Is  not  equivalent 
to  a  demurrer  for  the  statutory  ground  that  it 
fails  to  "state  facts  sufficient  to  constitute  a 
cause  of  action  or  paragraph  of  complaint." — 
Firestone  t.  Werner.  1  Ind.  App.  293,  27  N.  E. 
623. 

Iqq]    (App.  1891) 

A  several  demurrer  to  a  complaint  consiBl- 
ing  of  more  than  one  paragraph,  although  it 
need  not  be  in  terms  addressed  to  each  para- 
graph of  the  complaint,  cannot  be  sufficient  as 
a  several  demurrer,  unless  its  phraseology  he 
such  as  to  declare  that  neither  of  the  para- 
graphs taken  separately  states  facts  sufficient 
to  constitute  a  cause  of  action.— Baker  v. 
Groves,  27  N.  E.  640,  1  Ind.  App.  522. 

[qqq]    (App.  18S2) 

Under  Rev.  St  ISSl,  |  S46,  providing  as 
a  cause  of  demarrer  to  an  answer  that  it  does 
not  state  facts  "sufficient  to  constitute  a  cause 
of  defense,"  a  demurrer  alleging  that  the  answer 
does  not  state  facts  safficient  "to  bar  the  plain- 
tiffs action"  Is  Insufficient. — Angaletos  t.  Meri- 
dian Nat.  Bank,  4  Ind  App.  573,  31  N.  E.  308. 

A  demurrer  must  Sufficiently  fulfill  the  stat- 
utory requirements,  or  It  wiU  not  be  error  to 
overrule  it.— Id. 

[r:  (Sup.  U98) 
A  demurrer  to  an  answer  containing  bct- 
era)  paragraphs,  setting  forth  that  philntlff  de- 
murs severallr  to  the  2d,  3d,  and  4th  paragraphs 
thereof  for  the  reason  that  neither  of  said  para- 
graphs contains  raffleient  fttcta,  in  law  to  conati- 
tate  a  defense  to  the  complaint,  la  nnobjection- 
able  In  form,  and  challenges  the  anfficiency  of 
each  paragraph.— Funk  t.  Rentehler,  134  Ind. 
GS,  33  N.  E.  364.  89&  ■ 

[rr]    (Sap.  1893) 

A  demurrer  to  an  answer  alleging  that 
it  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action  is  bad,  answers  l>eing  required 
to  state  only  causes  of  defense.— Hawley  t. 
Zigerly,  133  Ind.  24Sl  34  N.  E.  219. 

Irrr]    (App.  1894) 

A  demurrer  which  states  tbat  "defendant 
herein  demurs  generally  to  the  plaintiffs  com- 
plaint, and  to  each  paragraph  thereof  separate- 


ly, and  for  cause  of  demurrer  says  that  the 
same  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action  against  this  defendant,"  is 
ambiguous  and  uncertain  as  to  whether  it  Is 
general  or  several.— Merrill  v.  Fepperdine,  9 
Ind.  App.  416,  36  N.  B.  921. 

[B]  (App.  1894) 
A  demurrer  to  an  answer  on  the  groand 
tbat  it  "does  not  state  facts  sufficient  to  consti- 
tute a  good  aiiitwer"  is  defective;  it  sboald  be 
tbat  the  answer  "does  not  state  facts  sufficient 
to  constitute  a  cause  of  defense." — Wade  t. 
Huber,  38  N.  E.  351,  10  Ind.  App.  417. 


[ss]  (Sap. 

Under  Rev.  St  1804.  |  860  (Rev.  St 
1881.  I  357).  providing  that  the  defendant  may 
demur  to  any  paragraph  of  the  r^ly  "oa  the 
ground  that  the  facta  stated  therein  are  not 
sufficient,  to  avoid  the  paragraph  of  the  answer,** 
a  dnnurrer  to  a  paragraph  of  a  reply  on  the 
ground  that  it  "does  not  contain  facta  sufficient 
to  constitute  a  good  defense  or  reply  to  the  an- 
swer" was  properly  overruled,  as  defectlre  in 
form.— Krathwohl  y.  Dawaon,  140  Ind.  1,  38  N. 
E.  mi,  39  X.  E.  496. 

[MS]    (Sup.  1806) 

A  demurrer  to  one  of  the  paragraphs  of 
an  answer  upon  the  ground  that  it  "does  not 
state  facts  sufficient  to  make  a  good  answer  to 
the  complaint"  is  defective,  and  presents  no 
question  for  the  determination  of  the  court 
Thomas  v.  Groodwine.  88  Ind.  45^  followed.— 
Dawson  t.  Bads,  140  Ind.  208,  89  N.  E.  919. 

[t]    (App.  1893) 

A  demnrrer  reading,  ''Comes  now  the  crow- 
complainant  and  demura  to  thf  second  para- 
graph of  answer  to  cross-complaint,  and  says 
tbat  said  paragraph  does  not  contain  facts  suffi- 
cient to  constitute  a  cause  of  action,"  la  in- 
sufficient in  form,  and  does  not  test  the  suffi- 
ciency of  the  facto  alleged  In  the  answer  to  coa> 
stitute  a  defense  to  the  cause  of  action  set  oat 
In  the  cross  complaint— School  Olty  of  Nobles- 
ville  V.  Hdnzman,  41  N.  £.  464,  13  Ind.  App. 
195. 

[tt]    (App.  1SS5) 

A  demurrer  "to  each,  the  second  and  third 
paragraphs  of  defendants'  answer,  for  the  rca* 
sou  that  neither  said  second  and  third  para- 
graphs of  defendants'  answer  a  good  defense  to 
the  complaint,"  is  defective  in  form,  and  pre- 
seuta  no  question  as  to  the  sufficiency  of  either 
paragraph. — \V.  B.  Barry  Saw  &  Supply  Co.  v. 
Campbell,  41  N.  E.  955,  13  Ind.  App.  455. 

[ttt]  (8ap.lS96) 

Where  affirmative  pleas  of  set-off  and  conn- 
terclalm  do  not  state  a  cause  of  action,  they 
will  not  be  upheld  on  appeal  became  the  demar- 
rer on  which  they  were  held  bad  was  informal. — 
Bine  v.  Capitol  Nat  Bank,  1^  Ind.  618.  43  N. 
E.  C55. 

[U]    (App.  1896) 

'n'here  the  record  shows  that  the  plaintiff 
filed  a  demurrer  to  the  first  paragraph  of  the 
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uKDded  answer,  tbe  omisfuon  of  the  void 
'^nraded"  from  the  demurter  doeti  not  render  it 
defectire.— I^og  t.  JohnBon,  44  N.  E.  552.  15 
iDd.  Appw  498. 

IBH]  (8«P.18«8) 

A  demnrrer  to  an  answer,  as  not  stating 
ficts  "snfficient  to  constitute  a  frood  answer  to 
tbe  complaint,"  is  insuflScient  to  question  tbe 
folBcieney  of  tbe  ansver. — Wintrode  t.  Ben- 
Iwier.  SO  N.  E.  670,  150  I&d.  656. 

[fin]  <sbp.  use) 

A  demnrrer  to  a  reply,  as  not  stating  facts 
tnffictent  "to  constitute  a  cause  of  reply  here- 
in." is  not  a  compliance  with  Rev.  St.  1894,  { 
3fiO  (Homer's  Rev.  St.  1897,  S  357),  providing 
Diat  a  defendant  may  demur  to  any  paragraph 
of  the  reply  on  the  ground  that  the  facts  are 
not  nifficient  to  avoid  tbe  paragraph  of  the  an- 
twrr,  or,  if  the  answer  be  a  counterclaim  or 
fet-oif.  any  part  thereof.— Pritcfaett  v.  McGaugh- 
ey,  32  N.  E.  397, 161  Ind.  63& 

Tbe  word  "contains"  Is  a  subBtantlal  equlv- 
aknt  of  tbe  word  "states,"  &a  used  in  Homer's 
Rev.  St  1897,  8  339,  cl.  6,  declaring  it  a  ground 
of  demurrer  that  the  complaint  does  not  "state" 
facts  sufficient  to  constitute  a  cause  of  action. — 
Leach  t.  Adanu»  52  N.  fi.  813,  21  Ind.  App. 
547. 

[tt]  (App.  1899) 
A  demnrrer  to  a  connterdaim  shonld  state 
tint  it  does  not  state  facts  snfficient  to  cmisti- 
tate  a  cause  of  action,  and  not  that  "the  same 
does  not  state  facts  soffident  to  constitnte  a  good 
counterclaim."— Storrs  ft  Harrison  Co.  v.  Fns- 
aelman,  55  N.  B.  246,  28  Ind.  App.  293. 

[TTT]  (Sup.  1900) 
Where  a  paragraph  in  a  complaint  was  In- 
nffident  for  want  of  facts,  it  was  not  error  to 
SBstatn  a  demurrer  thereto,  though  tbe  demur- 
rer was  BO  defective  in  form  that  it  could  have 
been  disregarded.— Garrett  v.  Bissell  Chilled 
Plow  Works,  56  N.  EL  607,  154  Ind.  319. 

Iw]  (App.lMn 

Under  Bums'  Rev.  St.  1894,  {  350,  declaim 
ing  that  a  ooDQterclaim  mast  allege  facts  wbicb 
would  constitute  a  canse  of  action  against  the 
plaintiff,  a  demnrrer  to  an  answer  purporting 
to  allege  a  counterclaim,  on  the  gronnd  that  it 
does  not  state  facts  "snfficient  to  constitute  a 
defense  or  a  counterclaim"  to  plaintiff's  cause 
of  action,  without  alleging  that  it  did  not  state 
facts  sufficient  to  constitute  a  "cause  of  ac- 
tion," was  insuffident— Flanagan  v.  Beitemier, 
»  N.  B.  389,  26  Ind.  App.  243. 

Iwwl  <App.,190» 

A  demnrrer  reciting  that  defendants  de- 
marred  to  several  paragraphs  of  tbe  complaint 
for  the  reason  that  neither  one  of  them  states 
facts  soffident  to  constitute  a  good  paragraph 
complaint  against  either  one  of  said  defend- 
ants, not  being  in  tbe  form  prescribed  by  the 
HatDte,  presents  no  question.— Jones  t.  Peters, 
ffi  X.  E.  1019,  28  Ind.  App.  383. 


twwwj    (App.  1603) 

Bums'  Rev.  St.  |  360  (Homer's  Rev.  St. 
1901,  S  357),  provides  that  the  defendant  may 
demur  to  any  "paragraph  of  reply  on  the 
ground  that  tbe  facts  stated  therein  are  not  suf- 
fident  to  avoid  the  paragraph  of  answer." 
Held,  that  a  demurrer  to  four  paragraphs  of 
a  reply  "for  the  reason  that  neither  of  said 
paragraphs  states  facts  sufficient  to  constitute 
a  defense  or  reply  to  tbe  defendant's  answer." 
as  well  as  a  demurrer  to  another  paragraph 
ttecause  "It  does  not  state  facts  sufficient  to  con- 
stitute a  reply  to  the  defendant's  answer,"  was 
properly  overraled,  as  failing  to  follow  statu- 
tory form.- Sovereign  Camp  Woodmen  of  the 
World  V.  HaUer,  66  N.  B.  186,  30  Ind.  App. 
450. 

[z]  <App.  1903) 
Where  paragraphs  of  a  reply  were  ad- 
dressed separately  to  paragraphs  of  the  answer, 
a  demnrrer  on  the  gronnd  that  neither  of  audi 
paragraphs  was  sufficient  to  avoid  "both"  para- 
graphs of  the  answer  was  properly  OTerruled. 
—Franklin  Ins.  Co.  t.  WoUT;  66  N.  B.  766,  80 
Ind.  App.  534. 

[rx]   (App.  1903) 

A  demurrer  "for  the  reason  that  said  com- 
plaint does  not  state  a  cause  of  action"  Is  laf- 
ficient  in  form.— Toledo,  St.  L.  A  W.  R.  Co.  T. 
Beery,  68  N.  £.  702,  31  Ind.  App.  556. 

[zxx]    (App.  1905) 

A  demurrer  on  the  ground  that  the  com- 
plaint does  not  state  facts  sufficient  to  const!* 
tute  a  "good"  cause  of  action,  thus  following 
the  language  of  the  statute  except  for  the  in- 
sertion of  the  word  "good,"  is  a  sufficient  de- 
murrer, and  that  word  will  be  treated  as  sur- 
plusage.—City  of  Tincennes  t.  Spees,  85  Ind. 
App.  389,  74  N.  E.  277. 

A  demurrer  that  tbe  complaint  "does  not 
state  facts  sufficient  to  constitute  a  good  cause 
of  action"  is  equivalent  to  the  statutory  ground 
of  demnrrei^tbat  It  "does  not  state  sufficient 
facts  to  constitute  a  cause  of  action."— Id. 

[t]    (App.  1906) 

A  demurrer  that  an  answer  does  not  state 
facta  sufficient  to  constitute  a  "ground  of  de- 
fense" is  sufficient,  though  the  language  of  the 
statute  (Burns'  Ann.  St.  1901,  §  349)  is  "cause 
of  defense."— Durbin  v.  Northwestern  Scraper 
Co.,  73  N.  B.  297,  86  Ind.  App.  123. 

[TTl  (Snp.l»W) 

It  IB  not  error  to  sustain  a  demurrer, 
though  80  defective  In  form  as  to  present  no 
question,  when  the  pleading  to  whldi  it  is  ad- 
dressed ii  bad.--Spauldlng  t.  Hott;  76  N.  E. 
620,  167  Ind.  58. 

[yyyl  (App-iawj 

A  demnrrer  to  a  complaint  waa  not  objec- 
tionable, because  tbe  ground  alleged  was  that 
the  complaint  did  not  "contain"  facta  suffident 
to  constitnte  a  cause  of  action,  instead  of  charg- 
ing that  the  complaint  did  not  "state"  suffident 
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(acts,  ete.— H«y  t.  Basb.  76  N.  B.  644,  37  Ind. 
App.  167. 

[z]    (Smp.  1907) 

Where  a  demnnrer  on  ita  face  showed  that 
«8ch  of  the  defeadants  demaired  separately  to 
each  paragraph  of  the  complaint,  for  that  oei- 
tber  para^ph  stated  facts  sufficient  to  con- 
stltnte  a  cause  of  action,  it  sufficiently  laiaed 
the  question  whether  it  stated  facts  sufficient  to 
coDstitDte  a  cause  of  action  against  any  one 
of  the  defendants.— Southern  Ry.  Co.  t.  Elliott, 
170  Ind.  273,  82  N.  B.  lOBl. 

fKl    (App.  1908) 

Bums'  Ann.  St.  1901,  S  340,  declares  that, 
when  the  facts  stated  in  any  paragraph  of  the 
answer  are  not  sufficient  to  constitute  a  cause 
of  defense,  plaintifE  may  demur  under  the 
rules  prescribed  for  demurring  to  a  complaint. 
Held,  that  a  demurrer  to  a  paragraph  of  the 
answer,  alleging  that  plaintiff  demurred  to  such 
paragraph  for  the  reason  that  it  was  not  suffi- 
cient to  constitute  a  sufficient  cause  of  de- 
fense to  plaintiffs  cause  of  action,  did  not  state 
any  eaiwe  of  demurrer  enumerated  in  the  Code, 
and  was  therefore  insufficient. — Oglebay  v.  Tip- 
pecanoe Loan  &  Trust  Co.,  41  Ind.  App.  4S1, 
S2  N.  B.  494. 

btt]  (App.un8) 

A  demurrer  to  a  plea  in  abatement  should 
be  In  the  statutory  form  :  the  same  as  when  ad- 
dressed to  any  other  answer. — Minnich  t.  Pack- 
ard, 42  Ind.  App.  371,  85  N.  E.  787. 

Bums'  Ann.  St  1908,  S  35I>  provides  that, 
where  a  paragraph  of  the  answer  does  not 
state  a  cause  of  defense,  plaintiff  may  demur 
under  the  rules  for  demurring  to  a  complaint. 
A  demurrer  to  a  plea  in  abatement  recited; 
"Plaintiff  demurs  to  defendant's  answer  of 
abatement  on  the  ground  diat  said  answer  does 
not  state  facts  sufficient  to  constitute  a  cause 
why  plaintiff  should  not  be  allowed  to  prose- 
cute this  action  in  this  court."  Held,  that  it 
was  insufficient,  because  not  presenting  any  of 
the  causes  of  demnrrer  enumerated  in  the  Code. 
—Id. 

[tZEz]    (Sup.  1909) 

A  demurrer  to  the  answer  in  quo  warranto 
that  neither  of  the  paragraphs  contained  facts 
sufficient  to  constitute  an  answer  to  the  com- 
plaint and  information  presents  no  question  for 
decision.— State  ex  rel.  McGuyer  t.  Huff.  172 
Ind,  1,  87  N.  E.  141. 

The  Code  provides  for  but  one  form  of  de- 
murrer to  an  answer,  and  it  must  be  sutMtan- 
tially  followed.— -Id. 

Fua  Cases  rBOH  othbb  States, 

See  39  Cent.  Dig.  Plead.  H  473-479. 
See,  also,  31  Cyc.  pp.  307-309. 

I  SOS.  I>einium  Imoorporated  in  amswer. 

[a]    (Sop.  1898) 

Under  Rev.  St.  1884.  {  346  <ReT.  St.  1881, 
i  343),  providipg  that,  when  any  of  the  grounds 
for  demurrer  do  not  appear  upon  the  face  of 


the  complaint,  the  objection  may  be  taken  by 
answer,  if  issue  is  joined  on  an  answer  in  which 
objection  has  been  so  taken,  and  the  proof  es- 
tablishes the  truth  of  the  answer,  the  complaint 
will  be  defeated  in  the  same  manner  as  if  the 
facts  of  the  answer  appeared  In  the  complaint, 
and  a  demurrer  bad  been  sustained  to  it.— Mc- 
intosh T.  Zaring.  «  N.  B.  164,  ISO  Ind.  801. 

Fob  Casbs  nou  Otheb  Stars, 
Sbb  so  Gent.  Dig.  Plead.  {  480l 
See.  abo,  SI  Qyc.  pp.  300,  810. 

I  203.  Scope  and  eKtont  of  d«ai«»«p  Im 

Cenenl. 
Spedal  demnrrer,  see  post,  S  209. 

A  demurrer  cannot  be  enlarged  to  embrace 
other  causes  than  those  which  it  spetially  points 
out  as  the  causes  upon  which  the  party  relies. 
—Vance  t.  Cowing,  18  Ind.  40(X 

[b]  (S«p.un) 

A  demurrer  to  one  paragraph  only  goes 
to  the  validity  of  that  paragraph  alwe.— Bongh- 
er  V.  Scobey,  16  Ind.  161. 

to]    (B«p.  1864) 

A  demurrer  to  three  paragraphs  of  an  an- 
swer, in  these  words:  "Said  plaintiff  cornea 
and  demurs  to  the  first,  second,  and  third  par- 
agraphs of  the  defendant's  answer,  and  each 
of  them,  for  the  following  grounds  of  exception, 
vis.,  that  said  paragraphs  of  defendant's  an- 
swer do  not  state  facts  sufficient  to  constitute  a 
defense."— should  be  treated  as  joint,  and  not 
several.— Bamer  v.  Morehead,  22  Ind.  3I>4. 

td]  A  demurrer  to  a  part  of  a  paragraph  is 
not  authorized  by  the  Code.— (Sup.  1866)  Beals 
V.  Reals.  27  Ind.  77;  (1867)  Smith  v.  Muncie 
Nat.  Bank,  29  Ind.  158. 

[«]     (Sup.  1867) 

A  demurrer  In  this  form,  "The  plaintiff  de- 
murs separately  to  the  first,  second,  third,  and 
fourth  paragraphs  of  the  answer,  because  nei- 
tlier  of  said  paragraphs  states  sufficient  facts," 
etc,  is  a  several,  not  a  joint,  demurrer.— Hume 
v.  Dessar,  29  Ind.  112. 

[f]    (Sap.  1871) 

Inasmuch  as  a  copy  of  the  articles  of  as- 
sociation of  a  draining  company  does  not  prop- 
erty form  a  part  of  a  complaint  in  an  action 
by  the  company  to  collect  an  assessment;  where 
such  copy  Is  filed  with  the  complaint,  a  demur- 
rer to  the  complaint  does  not  present  the  ques- 
tion of  the  sufficiency  of  the  articles  of  assoda- 
tion.— Excelsior  Draining  Co.  v.  Brown,  38 
Ind.  384. 

[El    (Sdp.  1872) 
A  demurrer  to  several  paragraphs  of  a 
pleading  mentioned  by  number  Is  a  several  de- 
murrer to  such  paragraph.— Cain  t.  Hunt.  41 

Ind.  466. 
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[b1    (S«V.  1873) 

To  make  a  demurrer  several,  It  Is  not  nee* 
ttBB.Tj  that  it  sboald  be  addressed  in  terms  to 
etcb  paragraph  of  the  pleading  to  which  it  is  fil- 
ed. The  use  of  the  words  "severally"  aod 
"each"  will  catue  a  demurrer  to  be  treated  as 
MfeiaL— Silvers  t.  Junctioa  R.  Co^  43  lad. 
435i 

A  demorrer  was  In  die  Mlowing  fonn: 
Hk  said  defendant  deman  to  the  first,  second, 
aad  third  pangniihs  of  the  complaint  for  the 
RSMa  that  Ui«  same  do  not  nor  does  either  of 
them,  state  focts  sufltdent  to  constttnte  &  canse 
of  action."  ff«M,  that  th»  was  a  demumr  to 
the  whole  comidalot,  and  not  to  either  para- 
graph Beparately.  Assigning  the  cause  of  de- 
narrer  to  each  paragraph  did  not  make  the  de- 
narrer  separate.— Meyer  T.  Bohlfing^  44  lud. 
238. 

UJ  (Snp.  1ST3) 
A  demurrer  stating  that  the  plaintiffs  "de- 
mar  to  the  second,  third,  and  fourth  para> 
srapbs"  of  answer,  for  the  reason  that  "said 
pan^phs  nor  either  of  them  state  facts  suffi- 
cient," etc.,  is  a  joint  demurrer.— Washington 
T^.  T.  B<mne7,  45  Ind.  77. 

(I]  rSmp.lS7t) 
A  demurrer  to  the  "second,  third,  fourth, 
fiflk,  and  dxth  paragraplu  of  the  answer  of  the 
defendant."  upon  the  ground  that  "neither  of 
Mid  sectnid,  third,  fourth,  fifth,  or  rixth  para- 
srapbs  of  the  answer  allies  facts  sufficient  to 
coDstitate  a  defense  to  the  plalntifTs  cause  of 
Ktion,"  is  a  joint  demurrer  to  all  of  the  para- 
laphs  named.— Stanford  t.  Davis,  64  Ind.  40. 

[1]    (Sap.  187?) 
A  demurrer  to  a  pleading  raises  no  objec- 
tioo  as  to  a  hill  of  particulars  attached  to  such 
Plenlinjt.— Brown  v.  College  Corner  &  R.  Grav- 
t]  Road  Co.,  56  Ind.  110. 

lm^    (Sap.  1877) 

Where  an  answer  is  filed  to  a  motion  to 
art  off  <me  judgment  agaioRt  another,  a  demur- 
rer thereto  for  Insufficiency  does  not  raise  the 
qontioQ  of  the  necessity  of  the  answer,  but 
only  of  the  sufficiency  of  the  facts  stated  there- 
is  to  constitute  a  valid  legal  reason  why  the 
DotioD  should  not  be  granted.— ACcAIUster  t. 
WUIcy,  60  Ind.  105. 

[nl  (Sap.  187») 
Where  plaintiff  sued  upon  a  written  guar* 
tatee  of  the  payment  of  a  judgment  with  In- 
terest, a  demurrer  to  the  complaint  on  the 
mend  that  It  did  not  state  a  cause  of  action 
ms  insufficient  to  raise  the  question  as  to 
vhelfaer  the  guarantee  was  limited  merely  to 
the  payment  of  the  interest,  or  extended  also 
to  die  payment  of  the  judgment- Frash  t. 
Polk,  67  Ind.  55. 

Eo]  <tap.ini) 
A  demurrer,  "^e  defendants  herein  de- 
■nir  to  each  of  the  paragraphs  of  the  complaint, 


for  the  reason  that  neither  of  aaid  paragraphs 
states  facta  sufiiclent  to  constitute  a  cause  of 
action,"  is  sufficient  as  a  several  demurrer.— 
Stone  T.  State  ex  rel.  Burdsall,  75  Ind.  2S5. 

tpl    (Sap.  18S1) 

The  question  of  the  sufficiency  of  a  cause 
of  action  is  raised  by  a  demurrer  to  the  com- 
plaint, petition,  or  affidavit,  and  the  writ  or 
order  issued  thereon.— Potts  v.  State  ex  leL 
Ogg,  75  Ind.  336. 

Ua  (8BP.U81) 

S^arate  demurrers  may  he  filed  to  the 
specifications  of  the  grounds  for  injunction 
against  the  etdlectiim  of  an  assesnnent,  though 
sudi  specificatfuis  are  not  set  out  In  separate 
paragraphs  in  the  complaint- Ricketts  t.  Spra- 
lier,  77  Ind.  371. 

tr]  (Sap.  usi) 
A  demurrer  "to  the  first  second,  and  third 
paragraphs  of  the  complaint  each  separately, 
for  the  reason  that  neither  paragraph  separate- 
ly ccmddexed  states  facts  sufficient  to  consti- 
tute a  cause  ot  action,"  Is  separate,  and  not 
joint.- Stiibling  r.  Brougher,  79  Ind.  828. 

[B]    (Snp.  I8S1) 
A  demurrer  addressed  to  the  different  par- 
agraphs of  the  complaint  "separately"  enables 
the  court  to  apply  it  to  each  paragraph.— Mit- 
chell T.  Stlnson,  80  Ind.  324. 

[8B]    (Sap.  1SS1) 

Where  the  ground  of  a  demurrer  to  sev- 
eral paragraphs  is  "that  neither  of  said  sep- 
arate paragraphs  •  •  *  states  facts  sepa- 
rately and  severally  sufficient,"  the  demurrer  la 
to  each  paragraph.— Clodfelter  t.  Uulett  02 
lad.  426. 

It]  (Sap.  1884} 
A  demurrer  "to  the  first  and  second  par- 
agraphs of  the  complaint  for  the  reason  that 
the  same,  and  neither  one  of  the  same,  consti- 
tute a  cause  of  action,"  is  joint  to  l>oth  pai^ 
agraphs.— Cooper  y,  Hayes,  96  Ind.  3S6. 

[tt]    (Sap.  1880 

A  demurrer  In  torn,  "Defendants  separate* 
ly  and  severally  demur  to  the  Gmt  and  second 
par^raphs  of  the  pUdntlfCs  complaint,  and  for 
cause  of  demurrer  say  that  neither  of  said  par- 
agraphs States  facta  sufficient  to  constitute  a 
cause  ot  action  against  them,'*  Is  separata  as 
to  each  paragraph.— Carver  v.  Carver,  07  Ind. 
407. 

[n]  (Smp.ias7) 

Under  section  876,  Rev.  St  Ind.  1881,  oi- 
joining  liberality  in  construing  pleadings,  a  de- 
murrer "separately  to  the  first,  second,  third, 
fourth,  fifth,  and  sixth  paragraphs  of  the  com- 
plaint tor  the  reason  that  none  of  said  par- 
agraphs state  facts  sufficient"  etc.,  calls  in 
question  the  sufficiency  of  each  separate  para- 
graph.—Indiana,  B.  &  W.  Ry.  Co.  T.  Dailey, 
110  Ind.  75,  10  N.  E.  631. 
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[nn]  (8«p.2«H9 

A  demurrer  by  KVeral  defendants  was  u 
follows:  "Now  come  [naming  the  defendants] 
and  separately  and  severally  demur  to  the  plain- 
tiff's cause  of  action,  and  say  that  said  com- 
plaint does  not  state  facts^  si^cient  to  consti- 
tate  a  cause  of  action  against  them  jointly  or 
severally."  Held,  that  this  was  a  joint  demur- 
rer to  the  pleading.— Hanover  School  Tp.  v. 
Gant,  126  Ind.  557,  25  X.  B.  872. 

£t]  {App.1891) 
A  demurrer  "to  the  several  par^raphs  of 
idaintiff's  complaint,  for  the  reason  that  said 
complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,"  is  a  joint  demurrer. 
—Baker  v.  Groves,  1  Ind.  App.  622,  27  N.  E. 
640. 

[tt]   (Sap.  1892) 

Where  defendant  demura  "severally  to  each 
paragraph  of  the  complaint  as  amended,  be- 
cause the  same  does  not  state  facts  sufficiect 
to  constitute  a  cause  of  action."  the  demurrer 
will  be  conndered  as  addressed  to  each  para- 
graph of  the  complaint.— Terre  Haute  &  L.  R. 
Co.  V.  Sherwood,  132  Ind.  129,  31  N.  E.  781, 
32  Am.  St  Rep.  239.  17  L.  R.  A.  339. 


[w]  (A»» 

A  demurrer  to  certain  paragraphs  of  de- 
fendant's answer  "separately."  because  "neither 
of  said  paragraphs  states  facts  snflScient,"  is 
not  Joint,  but  several. — Qlass  v.  Murphy,  4  Ind. 
App.  530,  30  N.  E.  1097,  81  N.  EI  545. 

[wwl   (Sap.  1896) 

A  demurrer  reciting  that  "defendants  sep- 
arately and  severally  demur"  to  different  par- 
agraphs of  a  complaint,  because  neither  of  the 
paragraphs  states  a  cause  of  action  against 
them,  is  separate  as  to  the  paragraphs.— Arm- 
strong V.  Dunn.  143  Ind.  433.  41  N.  E.  540. 

tx]  (S«p.isn) 
A  demurrer  to  a  petition  seeking  relief  un- 
der a  certain  statute  puts  at  Issue  the  validity 
of  such  statute.— State  ex  rel.  Harrison  v.  Men- 
augh,  SI  N.  E.  117,  357,  151  Ind.  2G0,  43  U 
E.  A.  408,  4ia 

Ux]   (App.  1900) 

A  demurrer  to  a  complaint  alleging  two 
causes  of  action,  "that  the  court  had  no  juris- 
diction over  the  subject  of  the  action  alleged  in 
either  paragraph,"  is  not  objectionable  as  a  joint 
demurrer.— Chicago  &  S.  E.  Ry.  Co.  r.  Spen- 
cer, 55  N.  E.  882,  23  Ind.  App.  605. 

ty]     (App.  1901) 

A  joint  demurrer  to  an  answer  is  not  suf- 
ficient to  raise  the  question  of  the  invalidity  of 
ft  single  paragraph  thereof.— Hoi liagsworth  v. 
McColly,  60  N.  E.  371,  26  Ind.  App.  609. 

A  demurrer  to  an  answer,  which  states 
that  plaintiff  demurs  to  the  second,  third,  and 
fourth  paragraphs  on  the  ground  that  neither 
states  facts  c(mstituting  a  cause  of  action,  op- 
erates as  a  joint  demurrer  to  the  entire  an- 
swer.—Id. 


tnl  (Am.i9M) 

A  deiuurrer  to  a  cmnplaint  In  several  par- 
agraphs on  the  ground  "that  neither  of  amid 
paragraphs  states  facts  suffident  to  constitute 
a  cause  of  action"  is  not  Joint.— Case  v.  HuzBh, 
70  N.  E.  818,  34  Ind.  App.  211. 

[z]     (Sap.  1905) 

Where  a  complaint  for  negligence  in  two 
[Miragrsphs  was  demurred  to  by  a  demorrer 
which,  though  styled  a  separate  demurrer  to 
such  paragraphs,  disclosed  no  effort  separately 
to  question  the  sufficiency  of  each  paragraph, 
but  charged  that  the  facts  set  out  in  both  i>ar' 
agraphs  did  not  constitute  a  cause  <^  action.  It 
was  a  joint  demurrer,  and  could  not  be  given 
a  distributive  effect  by  separate  assignments  of 
error  to  the  overruling  thereof.— Town  of  Win- 
amac  t.  Stout,  165  Ind.  365.  76  N.  E.  158,  651. 

[sz]    (App.  1908) 

Though  a  demurrer  which  sought  to  attack 
the  complaint  as  a  whole  and  each  paragraph 
thereof  for  want  of  sufficient  facts  in  the  com- 
plaint and  in  each  paragraph  was  ambiguona, 
the  trial  court,  by  overruling  it  as  to  each  par- 
agraph of  the  complaint,  thereby  construed  it 
as  a  demurrer  to  each  paragraph  separately. — 
Chicago  &  E.  I.  R.  Co.  v.  Hamilton,  42  Ind. 
App.  512,  85  N.  E.  1044. 

Fob  Cases  fbou  Otheb  States, 

Sbb  39  Cent.  Dig.  Plead.  H  482-48^ 
See,  also,  31  Qye.  pp.  821-^43. 

S  204.  Dnanner  to  part  o£  pleadlnc  or 
to  pleadinc  good  im  part. 

Will  contest,  see  Wills,  fi  284. 

[a]  A  demurrer  going  to  the  whole  dedaratfon, 
and  not  to  each  count.  Is  properly  overruled  if 
any  count  is  sustainable.- (Sup.  1820)  McCarty 
V.  Rhea,  1  Blackf.  66;  (1823)  Board  of  Com'rs 
of  Gibson  Conn^  v.  Harrington,  1  Blackf.  260 ; 
(1841)  Dillon  t.  State  Bank  of  Indiana,  6  Blackf. 
5;  (1871)  Jeffersonvilie.  M.  &  I.  B.  Go.  v.  Cox, 
37  Ind.  825 ;  (1872)  Jeffersonvilie,  M.  ft  I.  R. 
Co.  T.  Vancant,  40  Ind.  233;  i^TT)  Romine 
T.  Bomlne,  59  Ind.  346;  (1881)  City  <rf  Anroia 
T.  Fox,  78  Ind.  1;  (1882)  Buck  t.  Axt,  85  Ind. 
512;  (1883)  MllUkan  v.  Temple,  94  Ind.  261; 
(1884)  State  ex  kI.  Padgett  v.  Foulkes,  94  Ind. 
4^;  (1890)  Freeman  v.  Sanderson,  24  N.  EI 
239,  123  Ind.  264;  (App.  1S96)  Harter  t.  Par- 
sons, 14  Ind.  App.  331,  42  N.  B.  1025;  (Sup. 
1903)  Lake  Erie  ft  W.  R.  T.  Oiarman,  67 
N.  E.  923,  161  Ind.  95. 

[aal  A  general  demurrer  to  a  declaration  con- 
taining several  counts  cannot  be  sustained,  if 
any  count  is  sufficient.— (Sup.  1823)  Board  of 
Ck)m'i8  of  Gibson  County  v.  Harrington,  1 
Blackf.  260;  (1833)  Fambam  v.  Hay,  3  Blackf. 
167;  (1833)  Haworth  v.  Fisher,  Id.  249;  (184-1 
Horton  v.  Smelser,  5  Blackf.  428;  (1842)  Bish- 
op V.  Teazle,  6  Blackf.  127;  (1842)  James  v. 
Nicholson,  Id.  288;  (1860)  Alexander  v.  Gaar. 
15  Ind.  89;  (1860)  Webb  v.  Bowless,  Id.  242; 
(1861)  Brown  v,  Gooden,  16  Ind.  444. 
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[b]   (Sb».  1823) 

A  seoeral  demarrer  to  a  plea  improperly 
Joining  sereral  distiact  defenses  canoot  be  sus- 
tained, if  any  one  of  the  defetuei  is  good.— Mar- 
tin T.  Haj,  1  Blackf.  201. 

[bb]  (Sap.isiC) 

Wbeie  a  plea,  of  set-off  contaitu  several 
tfstiiKt  matters,  a  demnrrer  to  tbe  whole  will 
be  bad,  if  a  part  is  saffideiit.— StieamiaB  v.  Fel- 
lows, 5  Blackt  460. 

{d  Where  a  complaint  contains  one  good  count, 
joined  with  other  bad  counts,  a  general  demur- 
rer to  the  whole  complaint  must  be  overruled. 
HSnp.  1S42)  Wingate  t.  Ellia,  1  Blackf.  563; 
0881)  Baddeley  t.  Patteiwm,  78  Ind.  1S7. 

lee]  A  demnrrer  to  a  declaration  containing 
'  tbe  assijniment  of  several  breaches,  some  of 
which  are  well  and  others  improperly  assigned, 
will  be  OTemiled.— (Sup.  1842)  Rock  v.  Gordon, 
r>  Blackf.  192;  (18^*1)  Kintner  t.  State  ex  rel. 
Skelton,  3  Ind.  8G;  (1859)  State  ex  rel.  Leach 
T.  Scutt.  12  Ind.  529;  (1883)  McFaU  t.  Howe 
Sewing  Mach.  Co..  90  Ind.  148. 

Id  case  of  a  misjoinder  of  actions,  tliere 
Aonld  not  be  a  separate  demurrer  to  each 
eoiut,  but  one  demurrer  to  the  wliole  declara- 
tim.— Fletcher  r.  Piatt,  7  Blackf.  S22. 

m    <Smp.  Ig46) 

Where  a  single  count  containing  a  diTisi- 
Me  claim  is  good  in  part  and  bad  in  part,  a  de- 
mnrrer to  the  whole  will  not  lie,  as  the  plain- 
tiff is  entitled  to  recover  for  so  much  as  is  well 
demanded.— Miloea  t.  VaDhom,  8  Blackf.  198. 

(Ml  {S>v.iHn 

If  one  of  several  pleas  to  the  whole  action 
be  adjudged  good  on  demarrer,  the  suit  is  bar- 
red.—Doremns  T.  Bond.  8  Blackf.  868. 

IMA}    (SMp.  1850) 

In  an  action  against  two  defendants,  the 
declaration  contained  a  good  cause  of  action 
&{ainst  one  of  them.  Held,  that  the  demurrer 
wu  improperly  sustained  as  to  the  whole  dec- 
lantion.— Board  of  Com'rs  of  Franklin  Ck>un- 
Xj  T.  White  Water  Tal.  Canal  Co.,  2  Ind.  162. 

[t]    (Sap.  18G1) 
A  plea  of  payment  contained  also  two  Items 
of  set-<rif,  one  of  which  was  clearly  inadmissible 
u  such.    Held,  that  the  plea  was  not  bad  on 
xnietat  demnrrer.— Bates  v.  Halliday,  S  Ind. 

m 

[Ml  (S«V.US7) 

If  a  defendant  demur  to  a  declaration  con- 
taining several  counts,  and  any  one  of  them  be 
good,  tbe  plaintiff  is  entitled  to  judgment  on 
that  count,  or  to  have  the  demurrer  oTermled. 
-State  ex  Tel.  Board  of  Com'n  of  Daviess 
Omnty  v.  CUric,  9  Ind.  241. 

[eee]  Wliere  any  one  of  several  paragraphs  to 
a  pleading  is  saffidrat,  a  demurrer  questioning 

tbe  sufficiency  of  the  entire  pleading  cannot  be 


sustained.- (Sup.  1859)  Indianapolis,  P.  &  C. 
R.  Co.  T.  Taffe,  11  Ind.  458;  (1861)  Urton  v. 
Luckey,  17  Ind.  213;  (18G2)  Wright  v.  Indian- 
apolis &  C.  R.  Co.,  18  Ind.  168 ;  (1862)  Bon- 
dursnt  v.  Bladen,  19  Ind.  160;  (1877)  Dehority 
V.  Nelson,  56  Ind.  414;  (1878)  Board  of  Com'rs 
of  Jennings  County  v.  Verbarg,  63  Ind.  107; 
(1879)  Rout  V.  Woods,  67  Ind.  310;  (1883) 
Millikan  v.  Temple,  94  lud.  261;  (1884)  Po- 
land V.  Miller,  95  Ind.  387,  48  Am.  Rep.  730; 
(1885)  Burk  v.  Simonson,  104  Ind.  173,  2  X. 
B.  309.  3  N.  E.  826,  54  Am.  Rep.  304;  (1889) 
City  of  Plymouth  v.  Mllner,  117  Ind.  324,  20 
N.  E.  235;  (1891)  Baker  v.  Groves,  1  Ind.  App. 
522,  27  N.  E.  640;  (1893)  Lime  City  Bldg., 
Loan  &  Sar.  Ass'n  v.  Black,  136  Ind.  544,  35 
N.  E.  829;  (1894)  Brake  v.  Payne,  137  Ind. 
479,  37  N.  E.  140. 

[eeeel  A  joint  demurrer  most  be  overruled  If 
the  pleading  is  good  as  to  any  demurrant — (Sup. 
1859)  Pace  t.  Oppenheim,  12  Ind.  533 ;  (1862) 
Estep  V.  Burke,  19  Ind.  87;  (1862)  Teter  v. 
Hinders.  10  Ind.  93 ;  (1871)  Trisler  v.  Trisler, 
38  Ind.  282 ;  (1877)  WHIkerson  v.  Rust,  67  Ind. 
172;  (1878)  Price  v.  Sanders,  60  Ind.  310; 
(1879)  Carter  v.  Zenblin,  68  Ind.  436;  (1882) 
Wilcox  V.  Moudy.  82  Ind.  219 ;  (1882)  Sanders 
V.  Farrell,  83  Ind.  28;  (1882)  Campbell  v. 
Martin,  87  Ind.  577;  (1883)  Rector  v.  Shirk, 
92  Ind.  31 ;  (App.  1891)  Benedict  v.  Farlow,  1 
Ind.  App.  160,  27  N.  E.  307 ;  (Sup.  1803)  Mil- 
ler T.  Rapp,  135  Ind.  614,  34  N.  E.  981,  35 
N.  B.  693. 

[f]  A  demurrer  to  an  answer,  containing  I>otb 
a  general  denial  and  a  special  defense,  is  prop- 
erly overruled.— (Sup.  1861)  Dean  v.  Richards, 
16  Ind.  114;  (1862)  Adktna  v.  Wiseman,  19 
Ind.  90;  (App.  1896)  Austin  T.  McMaias,  14 
Ind.  App.  514,  43  N.  E.  141. 

[tf]  (Sa».1861) 

Where  an  answer  seems  on  its  face  to  be 
entirely  sufficient,  a  demurrer  cannot  be  sus- 
tained to  a  bill  of  particniara  annend  tliereto. 
—Rougher  V.  Scobey,  16  lad.  151. 

[fH]    (Sup.  1861) 

If  a  complaint  or  bill  of  particulars  sets 
forth  one  good  cause  of  action,  it  is  not  subject 
to  demurrer.— Downs  t.  McCombs,  16  Ind.  211. 

[fftn    (Sap.  1861) 

To  a  eomplaiat  agaiost  several  defendants, 
stating  a  good  cause  of  action  as  to  some  of 
them,  a  joint  demarrer  by  tbeni  all  will  not  lie ; 
but  those  against  whom  no  cause  is  stated  may 
demur  separately. — Bennett  T.  Preston,  17  Ind. 
291. 

[g]  A  demarrer  "to  each  paragraph"  of  an  an- 
swer in  several  paragraphs  must  be  taken  dis- 
trihatirely,  and  may  be  overruled  as  to  som* 
paragraphs  and  sustained  as  to  others.— (Su|>. 
1862)  Parker  v.  Thomas.  19  Ind.  213,  81  Am. 
Dec.  385;  (1863)  Fankboner  v.  Fankboner,  Zi) 
Ind.  62. 
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[xs]  Where  any  one  of  two  or  mom  para- 
gtaphfl  of  an  answer  la  good,  a  joint  demurrer 
to  all  of  such  paragraphs  afaoold  be  orermled. 
— (8up.  1804)  Bamer  t.  Mor^ead,  22  Ind.  854; 
(1872)  Jewett  t.  Honey  Creek  Draining  Co^ 
89  Ind.  245 ;  (1873)  Washington  Tp.  v.  Bimney, 
45  Ind.  77;  (1874)  Towell  v.  Pence,  47  Ind. 
304;  (1876)  Nlchol  t.  HcCaltoter.  62  Ind.  560; 
(1870)  Stanford  t.  Darls,  54  Ind.  45;  (1880) 
Boys  T.  &^mnlon^  72  Ind.  983;  (1883)  Gregory 
T.  Gregory,  89  Ind.  345;  (1884)  Crawford 
Powell,  101  Ind.  421. 

ISSS]  (SBP.1SS4) 

Where  a  complaint  is  in  one  paragraph, 
objection  cannot  be  taken  to  a  part  thereof 
by  demurrer,  as  the  objection  should  have  been 
by  motion  to  strike  out.— Toasey  t.  Bell,  23 
Ind.  423. 

mi   (Snp.  me> 

A  demurrer  will  not  lie  to  a  part  of  a 

complaint  consisting  of  a  single  paragraph  and 
containing  only  one  cause  of  action.  The  ob- 
jection must  b^  taken  either  by  motion  or  an- 
swer.—O'Haver  V.  Shidler,  26  Ind,  278. 

[hbl    (Snp.  1867) 

Where  an  account  sued  on  consisted  of  sev- 
eral items,  including  a  balance  due  on  land  and 
for  certain  wheat,  and  the  complaint  showed 
a  right  of  recovery  as  to  the  wheat,  and  the 
only  error  asfiigned  is  that  a  demurrer  to  the 
complaint  was  overruled,  the  judgment  will 
be  affirmed.— Wade  t.  Wade's  Adm'r,  27  Ind. 
520. 

[bhb]  <9iip.lS6S) 

A  demurrer  will  not  lie  to  a  part  of  a 
paragraph  of  a  complaint.  The  remedy  is  by 
motion  to  strike  out— Toorhees  t.  Uuaiiaw,  30 
Ind.  48a 

tn  (8BP.U69) 

A  &ther  conveyed  property  to  one  of  his 
sona  in  consideration  of  the  latter's  agreement 
to  support  and  educate  his  brothers  and  sisters. 
In  a  salt  by  the  administrator  of  the  estate 
of  one  of  them,  the  complaint  alleged  that  the 
grantee  In  the  conveyance  had  refused  to  sup- 
port and  nuintain  the  decedent  for  a  certain 
period  prior  to  his  death,  and,  after  the  mak- 
ing of  «aid  agreement,  there  was  necessarily  ex- 
pended of  his  estate  for  his  anpport  a  certain 
sum,  and  asked  judgment  for  such  sum  and  the 
foreclosare  of  a  mortgage  given  to  secure  the 
performance  of  the  agreement  Held,  that  an 
objection  to  that  part  of  the  complaint  claim- 
ing a  foreclosure  of  the  mortgage,  could  not  be 
raised  by  demurrer,  but  only  by  motion  to 
strike  out  such  part— Green's  Adm'r  T.  Green, 
32  Ind.  276. 

[U]  (Sap.  1870) 

A  demurrer  to  an  entire  pleading  should  be 
overruled  if  such  pleading  contain  any  good  par- 
agraph.—Heavenridge  V.  Mondy,  34  Ind.  28. 

[Ill]  A  complaint  which  states  a  cause  of  action 
gainst  one  of  several  defendants  is  good  against 


a  joint  d^rarter.— (Snp.  187(9  Skem  v.  Molr, 
34  Ind.  810;  (1874)  Shore  v.  Taylor,  46  Ind. 
345 ;  (1874)  Owen  v.  Cooper,  Id.  524 ;  (1881) 
Eichbredt  v.  Angerman,  80  Ind.  208;  (188^ 
Axtet  T.  Chase,  83  Ind.  546;  (1883)  Ayen  t. 
Slif  er,  80  Ind.  433 ;  (1884)  Carver  v.  Carver,  97 
Ind.  497. 

[iiii]  A  demurrer  to  an  answer  containing  sev- 
eral paragraphs  must  t>e  overruled,  if  there  is 
one  good  paragraph.— (Sup.  1871)  Leach  v.  Lew- 
is, 38  Ind.  160;  (1882)  First  Mat  Bank  v. 
Essex.  84  Ind.  144. 

U]    (Snp.  1873) 

^Vhere  several  breaches  of  an  official  bond 
are  set  out  in  a  complaint  of  a  single  para- 
graph, a  demurrer  "to  each  and  every  para- 
graph of  the  plaintiCfe  complaint,  for  the  reason 
that  the  same,  in  connection  with  neither  of  the 
breaches,  nor  with  all  of  them,  does  not  set 
forth  facts  sufficient,"  etc.,  most  be  overruled,  If 
either  breach  preflents  a  good  cause  of  action. — 
Armington  v.  State  ex  rel.  City  of  Greensburgh, 
45  Ind.  10. 

[JJ]  (8ap.lS7S) 

If  a  complaint  shows  a  good  cause  of  ac- 
tion as  to  any  part  of  the  demand,  it  is  good 
on  demurrer.- Howe  v.  I>IU)le,  46  Ind.  120. 

tJJJ]  (8np.l8J4> 

A  joint  demurrer  to  several  paragraphs 
of  an  answer  should  be  overruled,  if  any  one  of 
the  paragraphs  is  good.— Griffin  v.  Kemp,  40 
Ind.  172;  Excelsior  Draining  Co.  v.  Brown. 
47  Ind.  19 ;  Modlin  r.  Northwestern  Turnpike 
Co.,  48  Ind.  492. 

[k]   (Sup.  isro 
A  complaint  or  any  paragraph  thereof  ia 
bad  on  demurrer  of  any  defendant  against 
whom  no  cause  of  action  ia  shown  therein. — 
Betson  v.  State  ex  reL  Torrence^  47  Ind.  64. 

[kk]    (Snp.  1874) 

In  a  suit  upon  a  guardian's  bond,  where 
several  breaches  are  assigned,  on  a  demurrer  to 
the  whole  complaint,  if  one  or  more  of  the 
breaches  l>e  good,  the  demurrer  should  be  over- 
ruled.—Colbunt  V.  State  ex  rel.  Arnold,  47  Ind. 
310. 

[kkk]  A  joint  demurrer  addressed  to  several 
paragraphs  of  a  pleading  must  be  overruled  if 
aar  one  of  the  paragraphs  is  sufficient — (Sup. 
1874)  Davidson  v.  King,  47  Ind.  372;  (1882) 
City  of  Coonersville  v.  ConnersvUle  Hydraulic 
Co.,  86  Ind.  235. 

[IJ  (Sap.  1877) 
Where  the  cunplaint  in  an  action  on  a 
note  and  to  foreclose  a  ctdlateral  mortgage  is 
snffident  as  to  the  note,  the  fact  that  is  in- 
sufficient as  to  the  mortage  la  not  ground  for 
a  demurrer  to  the  conqilalnt  for  want  of  soffi* 
cient  facts.— Hodshire  t.  Ewan,  57  Ind.  SOI. 

[II]    (9np.  1878) 

A  demurrer  interposed  by  codefendants  to 
a  complaint  was  properly  overruled,  although 
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tht  compIaiDt  failed  to  state  a  cause  of  action 
•lainst  one  defendant,  where  it  stated  a  cause 
of  acti«i  against  a  codefendant— Craig  r.  Don- 
orao,  63  Ind.  D13. 

nil]  (Sap.UTf) 
An  aasignment  of  error  that  neither  para- 
gnph  of  a  CTOsa-complafnt  states  facts  snffi- 
dent  to  constitute  a  cause  of  action  calls  In 
question  only  the  safficiency  of  the  entire  com- 
idaint,  and  not  of  eacb  paragraph  tberenf,  and 
fa  not  aTaiUble  if  tiie  complaint  contains  one 
good  paragraplL— Leedy  r.  Nash,  67  Ind.  311. 

[m]  {Sap.isso) 

A  demurrer  to  an  answer  as  a  whole  should 
bf  oremiled,  one  of  the  seFeral  defenses  therein 
being  good.— Goldaberry  t.  State  ex  reL  Haug- 
hsm,  GO  Ind.  430. 

[mnl  (S«p.USO) 

Where  several  breaches  ai  the  covenants 
in  a  deed  are  stated  in  a  single  paragraph  of 
the  complaint,  the  sufficiency  of  each  breach 
nay  be  separately  tested  by  a  demurrer  thereto. 
-Sheets  t.  Longloia,  60  Ind.  491. 

[Bunm]     (Sap.  18SD) 

A  demurrer  to  an  entire  complaint  is 
properly  overruled  where  it  is  not  good  as  to 
one  of  the  causes  of  action  therein.— Bayleas 
T.  Glenn.  72  Ind.  6. 

(nj  (8«p.l8n) 
Where  plaintiffiB  Jointly  sue  on  separate 
raoses  of  action,  having  a  unity  of  interest  in 
the  object  or  purpose  of  the  suiti  those  who 
luve  a  good  cause  of  action  ought  to  be  per- 
mitted to  prosecute  their  suit  without  being 
•objected  to  a  demurrer  for  the  want  of  suffi- 
rieot  facts.— Strong  v.  Taylor  School  Tp.,  7U 
Ind.  208L  • 

tan]  (HBP.  18S1) 

A  complaint  good  in  part,  and  entitling 
plaiotiff  to  judicial  assistance,  is  sufficient  to 
repel  an  attack  by  demurrer.— Decker  t.  Gil- 
bert, 80  Ind.  107. 

[nan]  <S«p.  18SS) 

A  complaint  to  set  aside  as  fraudulent 
aminst  creditors  conveyances  and  transfers  of 
real  and  personal  property  is  not  insufficient  on 
demorrer  where  the  complaint  is  sufficient  in 
respect  to  the  real  estate,  though  it  may  fail  to 
nate  the  cause  of  action  in  respect  to  the  pei^ 
■oaal  property.— Nugen  v.  First  Xat.  Bank  of 
Cambridge  City.  8G  Ind.  311. 

lo]  (8mp.U8S) 
Where  a  count  assign*  several  breaches,  a 
demurrer  thereto  cannot  Ik  snatidned,  if  there 
is  one  good  breach.— State  ex  reL  SUdener  v. 
VUte.  88  Ind.  687. 

[Ml  (Sap.  ISO) 

In  an  action  on  a  bond,  where  several 
bieadtes  are  asrigned  and  they  an  distinct  and 
iadqiendent,  demurrers  may  be  addressed  to 
each  breach.- McFall  v.  Hovre  Sewing  Uacb. 
Co..  00  Ind.  148. 


[ooo]  An  answer  purporting  to  be  a  defense  ta 
the  whole  of  the  complaint,  hot  bad  as  to  a 
part  of  it,  is  insufficient  against  a  demurrer. — 
(Sup.  1884)  Hunt  v.  State  ex  rel.  Edger,  03 
Ind.  311 ;  (1894)  Orb  v.  Coapetick.  36  M. 
278.  136  Ind.  81S. 

[p]  <S«p.U8S) 

Under  a  demorrer  to  a  complaint  BtaUng' 
for  cause  the  want  of  raffident  facts,  defend- 
ants may  take  advantage  of  a  want  of  suffi- 
cient facts  as  to  any  one  of  plaintiffs.— Hol»> 
man  t.  Hibben.  100  Ind.  338. 

[pp.]  (Sap.  ism 

Where  a  complaint  omits  a  material  alle- 
gation, but,  taking  all  the  facts  stated  together, 
the  paragraph  shows  with  certainty  sufficient  to 
withstand  the  demurrer,  it  was  not  error  to 
overrule  it.— Byard  v.  Harkrlder,  0  N.  B.  204, 
108  Ind.  376. 

[PPP]  (B«»<in9) 

A  demorrer  to  an  entire  reply,  which  la 
composed  of  an  affirmative  paragraph  and  a 
general  dental,  the  latter  being  good,  la  prop- 
erly overruled.— Snail  v.  Sanden,  118  Ind.  105.. 
20  N.  E.  296. 

[q]    (Sap.  1S»» 

Where  a  demurrer  to  the  complaint  In  an 
action  against  several  defendants  proceeded  on 
the  theory  that  there  was  no  cause  of  action, 
and  the  complaint  alleged  a  cause  of  action  aa 
to  some  of  the  defendants,  the  demurrer  waa 
properly  overruled.— Clark  v.  Crawfordiville 
Coffin  Oo.,  25  N.  E.  288,  125  lod.  277. 

[«]  (App.i8n) 

A  demurrer  to  certain  paragtaphi  of  de- 
fendant's answer  "separately,"  because  "neither 
of  said  paragraphs  states  facts  auffident."  Is' 
not  joint,  but  several;  and  if  any  one  of  the 
said  paragraphs,  therefore,  is  bad.  the  de- 
murrer ought  to  be  sustained.— Glass  t.  Mur- 
phy. 4  Ind.  App.  630;  30  N.  E.  1097,  81  N.  E. 
545. 

[qqq]    (App.  1893) 

Where  a  complaint  Is  in  two  paragraphs 
and  a  demurrer  thereto  is  joint  as  is  the  as- 
signment of  error,  the  ruling  against  the  demur- 
rer will  be  upheld  if  either  paragraph  waa 
sufficient— Chicago  &  E.  R.  Co.  v.  Smith,  83 
N.  E.  241.  6  Ind.  App.  202. 

[r]  (8«p.  18W) 
Where,  in  a  suit  to  foreclose  a  mortgage, 
infancy  was  pleaded  aa  a  defense  to  the  not» 
and  mortgage,  but  was  not  a  good  defense  to 
the  note  or  bond  secured  thereby,  the  plea  was 
demurrable.— United  States  Saving  Fond  &  In- 
vestment Co.  y.  Harris,  40  N.  E.  1072»  41  K 
E.  451.  142  Ind.  22& 

[rr]    (Sap.  UBS) 

Where  a  compliUnt  to  set  aside  a  deed  waj» 
demurred  to  aa  an  entirety.  It  was  not  error  for 
the  court  to  overrule  the  demurrer,  though  the 
complaint  was  defective  for  failure  to  contain 
a  special  averment  as  to  the  disaffirmance  of 
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the  deed  by  the  grantor  or  by  plaintiffs,  as  his 
heirs,  which  defect  wa8  aubeeqnently  cured  by 
amendment.— Raymond  T.  Wathen,  41  N.  E. 
815,  142  Ind.  367. 

Where  the  complaint  In  a  ndt  to  eet  aidde 
a  deed  allegca  in  f»ne  paragrattlit  as  ground  tbere- 
for.  both  mental  incapadty  and  undne  bifluence, 
In  the  ahoence  of  a  modon  to  require  defendant  to 
paraffraidt  his  complaint  there  is  no  BTailable  er- 
ror In  oTerrnilng  a  general  drannrrer  if  dther 
one  of  die  gronnda  is  sufficiently  set  forth. — Id. 

[rrr]   (Snp.  1S95) 

A  demnrrer  under  Rev.  St.  1894,  S  342, 
snbd.  6  (Rev.  St  IHSl,  $  33»,  subd.  6),  on  the 
sround  that  several  causes  of  action  have  been 
improperly  Joined,  must  be  taken  to  the  whole 
complaint,  and  not  to  one  of  several  paragraphs. 
— Gillenwater  T.  Campbell.  142  Ind.  41  N. 
B.  1041. 

[8]  (App.  1S9S) 
A  separate  demurrer  of  a  defendant  to  the 
first  paragraph  of  the  complaint  that  the  com- 
plaiqt  did  not  state  facts  to  constitute  a  cause 
of  action,  but  not  claiming  that  the  complaint 
failed  to  show  that  the  plaintiff  was  uot  en- 
titled to  recover  against  the  other  defendant, 
was  not  well  taken.— Leak  t.  Thorn*  41  N.  £. 
602,  13  Ind.  App.  335. 

[H]  (APP.I8H) 

Since  a  plaintiff  may  pleffid  In  one  para- 
graph, and  rely  on,  different  defects  In  machin- 
ery as  the  cause  of  an  injury,  an  insufficient  al- 
legatton  ot  one,  where  a  number  are  charged, 
will  not  render  a  conqilaint  demurrable.— Penn- 
sylvania Co.  T.  Witte.  43  N.  E.  319,  15  Ind. 
App.  5S3  ;  Id.,  44  N.  E.  377. 

[us]  (Sap.l89T) 

Where  one  is  entitled  to  some  relief  under 
her  cross-complaint,  demurrer  thereto  is  proper- 
ly overruled.— Shobe  T.  Brinson,  47  N.  E.  625, 
148  Ind.  285. 

£t]  (lap.  1897) 
A  demurrer  which  "demurs  to  each  the 
first,  second,  third,  and  fourth  paragraphs  of 
the  plaintiffs  complaint  separately  and  several- 
ly" is  a  demurrer  to  the  paragraphs  severally 
and  may  be  sustained  as  to  any  paragraph  not 
good.— Baltimore  &  O.  S.  Ry.  Co.  t.  Little,  48 
N.  E.  882,  14d  Ind.  167. 

[tt]  A  demurrer  to  two  paragraphs  of  a  plead- 
ing because  neither  states  a  cause  of  action  or 
defense  is  joint,  and  hence  must  fall,  unless 
both  [Mragraphs  are  demurrable. — (Sup.  1898) 
Rownd  T.  State,  61  N.  E.  914,  B2  N.  E.  395. 152 
Ind.  39;  (App.  1899)  Gilmore  v.  Ward,  52  N.  E. 
810,  22  Ind.  App.  106 ;  (1899)  Storrs  &  HarHson 
Co.  V.  Fusselman,  55  N.  E.  246. 23  Ind.  App.  293. 

[ttt]    (App.  1898) 

A  demurrer  addressed  Jointly  to  four  para- 
graphs of  an  answer  should  be  overruled,  if  any 
of  the  paragraphs  is  good.— Tell  City  t.  Biele- 
feld. 49  N.  E.  1090,  20  Ind.  App.  1. 


[ul     (Sap.  1890) 

Where  an  answer  pleaded  in  bar  is  snfiS- 
cient  only  as  to  a  part,  it  is  demurrable.— Pitts- 
burgh. C,  C.  &  St.  L.  By.  Co.  T.  Hoaea,  53  N. 
E.  419,  152  Ind.  412. 

[au]  <App.UM> 

It  is  not  error  to  overrule  a  demurrer  ad- 
drewed  to  two  paragraphs  jointly,  ^on^  one 
of  the  paragraphs  is  bad.-~Colles  t.  Lake  CStles 
Electric  Ry.  Co.,  58  N.  E.  256,  22  Ind.  App.  88. 

[uuu]    (App.  1899) 

Where  a  joint  demurrer  to  several  para- 
graphs of  a  pleading  is  not  good  as  to  some,  it 
need  not  be  considered  as  to  the  others.— Ken- 
ney  v.  Wells,  55  N.  B.  774,  23  Ind.  App.  400. 

[v]    (App.  1899) 

Where  the  validity,  as  a  defense,  of  a  para- 
graph of  defendant's  answer,  depends  solely  up* 
on  the  effect  of  a  certain  written  assignment, 
which  is  set  out  in  another  paragraph  of  the 
same  answer,  and  Is  In  controversy,  it  is  not  er- 
ror to  sustain  a  demurrer  thereto. — Phenlx  Ins. 
Co.  T.  Jacobs.  65  N.  E.  7^£^  23  Ind.  App.  509^ 

[TV]    (App.  1900) 

Where  a  complaint  contains  sereral  para- 
graphs, a  demurrer  "that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  Cause 
of  action"  is  a  Joint  demnrrer,  and,  if  one  of 
the  paragraphs  is  good,  the  demurrer  sbotUd 
he  orerruled^-^reen  t.  Eden,  56  M.  E.  24(^  24 
Ind.  App.  583. 

[vw]   (Snp.  1901} 

A  demurrer  to  several  paragraphs  of  a  re- 
ply on  the  ground  that  none  of  them  states 
facts  sufficient  to  avoid  the  answer  is  joint,  and 
not  several,  and  must  fail  unless  all  Oie  para- 
graphs are  demurrable.— Maynaid  t.  Waidlich, 
60  N.  E.  348.  166  Ind.  562. 

tw]    (App.  1902) 

Where,  in  an  action  for  injuries  to  a  serv- 
ant, the  complaint  alleges  three  distinct  grounds 
of  recovery,  one  of  which  is  good,  the  com- 
plaint is  not  bad  because  the  other  two  are  not 
sufficiently  stated.— Buehner  Chair  Co.  t.  Feul- 
ner,  63  N.  E.  239,  28  Ind.  App.  470. 

[WW3    <Sap.  1903) 

Where,  in  an  action  for  death  against  a 
railroad  and  its  yardmaster,  one  count  of  the 
complaint  stated  a  sufficient  cause  of  action 
against  the  latter,  whether  it  stated  a  sufficient 
cause  of  action  against  the  railroad  could  nut 
be  considered  on  the  yardmaster's  separate  de- 
murrer thereto.— Lake  Erie  &  W.  li.  Co.  v. 
Charman,  67  N.  E.  923,  161  Ind.  90. 

[www]    (Sap.  1903) 

Where  the  last  two  paragraphs  of  a  com- 
plaint state  a  cause  of  action,  a  demurrer  to 
the  complaint  is  properly  overruled,  though  the 
matters  allied  In  such  paragraphs  are  also 
alleged  in  the  first  paragraph.— Lake  Erie  &  W. 
R.  Co.  v.  Holland,  60  N.  E.  138,  162  Ind.  406, 
63  L.  R.  A.  948. 
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A  complaint  that  does  not  state  a  good 
came  of  actfoa  as  to  all  who  join  Id  it,  though 
it  Aon  as  to  Bome,  is  bad  on  demurrer  as  to 
all  for  inaafficiency  of  facts.— State  ex  reL 
Stuart  T.  Holt,  71  N.  E.  G53,  163  lud.  198. 

[zz]    (S«p.  l»05) 

A  demurrer  to  a  paragraph  of  an  ansvrer 
migmng  for  cause  a  want  of  facts  is  insuffi- 
eieot,  and  is  properly  overruled. — White  v.  Sun 
Pab.  Co^  73  N.  E.  890,  164  Ind.  426. 

If  the  plaintift  ii  entitled  to  any  part  of  the 
relief  demaoded.  it  is  error  to  sustain  a  demur- 
KT  to  his  complaint  for  want  of  facts. — Hargis 
T.  Board  of  Com'rs  of  Perry  Countyi  16C  lad. 
IM,  T3  N.  E.  915. 

br]  (8«v.lfOli) 
Where  a  complaint,  in  an  action  for  breach 
U  contract  to  fnmish  wheels,  stated  a  cause  of 
actim  as  respects  a  daim  for  damages  on  wheels 
Bot  ddlTered,  a  demurrer  thereto  was  property 
crermled.— ConnersvUle  Wagon  Co.  t.  McFai^ 
kn  Carriage  Ca.  76  N.  E.  294.  166  Ind.  123,  3 
L  R.  A-  (N.  S.)  TOa 

M  (APP.19C6) 

A  demurrer  "to  plaintHTs  complaint  and 
to  each  paragraph  thereof,"  on  the  ground  that 
"nii  complaint  does  not,  nor  does  any  para- 
psph  thereof,  state  facts  sufficient  to  consti- 
tute a  cause  of  action,"  is  a  joint  demurrer, 
tddressed  to  the  complaint  as  a  whole,  which 
admits  the  troth  of  all  facts  therein  stated,  and 
is  bad  ft  upon  consideration  of  the  whole  com- 
plaint any  paragraphs  thereof  are  sufficient  to 
ttate  a  cause  of  action.— I^ttsburgh,  C.  C.  & 
8t  L.  By.  Co.  T.  Reed.  75  N.  E.  60,  S6  Ind. 
App.  67. 

Im]  (App.ws) 

A  general  demurrer  to  a  complaint  on  a 
IxHid  must  be  overmled.  if  there  ia  a  single  well- 
wigned  breach.— Harrah  v.  State  ex  rel.  Dyer, 
76  N.  E.  443,  77  N.  £.  747,  38  Ind.  App.  495. 

M    (App.  1907) 

Where.  In  an  action  for  injuries  to  real 
(state  and  growing  crops  by  the  diversion  of 
water,  it  was  objected  on  demurrer  to  each 
pangraph  of  the  complaint  that  the  description 
of  tbe  premises  was  indefinite,  but  under  its 
ivnments  plaintiff  was  entitled  to  damages  for 
tie  oae  of  the  land,  the  demurrer  was  properly 
ovetculed.- EransTille  &  Princeton  Traction  Co. 
T.  Broennann,  40  Ind.  App.  47,  80  N.  E.  972. 

[B]  (App.UOn 

Where  a  complaint  Is  composed  of  two 
puigiaplii,  a  general  demurrer  is  properly  over- 
rated if  either  paragraph  la  sufficient,  although 
tbe  tecoDd  paragraph  was  filed  after  issue  was 
Conned  on  tbe  first  paragraph.— Frederick  t. 
Koont,  40  Ind.  App.  421.  81  N.  E.  1155. 


A  demnrrer  to  raise  tbe  question  of  the 
sufficieocy  of  a  particular  paragraph  of  the 
complaint,  must  be  addressed  to  that  paragraph, 
and  not  to  the  complaint  as  a  whole.- Id. 

[su]    (App.  1909) 

Where  one  paragraph  of  a  complaint  is 
good,  the  complaint  is  not  demurrable  as  an  en- 
tirety.—Vandal  ia  R.  Co.  V.  McAninch,  43  Ind. 
App.  221,  86  N.  E.  1031 ;  Same  t.  Cox,  43  Ind. 
App.  736,  86  N.  E.  1032. 

Fob  Cases  fbou  Other  States, 

See  89  Cent.  Dig.  Plead.  |f  486-490. 
See,  also,  31  Cyc.  pp.  326-329. 

S  SOS.  GmmmI  imrnmrrmr. 

Motion  to  strike  out  general  demurrer,  see  post, 

f  355. 

Objections  reached  by  demurrer  to  declaration 
in  assumpsit,  see  AssuuPsiT,  ACTION  OF,  { 

la 

Remedy  by  another  on  motion  to  strike  out, 

see  post,  I  354. 
Remedy  by  general  demurrer  or  motion  to  strike 

out.  see  post,  f  352. 
To  pleading  good  in  part,  see  ante,  {  204. 

[a]    (Sup.  iXm 

Though,  in  an  action  against  partners  on  a 
promissory  note  signed  with  the  name  of  tbe 
firm,  a  plea  denying  the  partnership  of  the  de- 
fendants amounts  to  the,  general  issue,  it  can- 
not be  objected  to  on  general  demurrer. — Springs 
er  V.  Peterson,  1  Blackf.  188. 

lb]    (Sap.  1S4U) 

An  objection  to  a  special  traverse,  that  tbe 
inducement  does  not  substantially  deny  tbe 
pleading  it  was  intended  to  answer,  can  only 
be  reached  by  special  demurrer.— Ferrand  t. 
Walker,  5  Blackf.  424. 

[c]  (Sup.  1841) 

Mere  formal  defects  cannot  be  taken  ad- 
vantage of  on  general  demurrer. — Woods  t.  Har- 
ris, 5  Blackf.  585. 

[d]  (Sap.  18<6) 

A  demurrer  to  a  plea,  assigning  for  cause 
that  the  plea  is  double,  without  showing  in 
what  the  duplicity  consists,  is  a  general  demur- 
rer.—Lomax  V.  Bailey,  7  Blackf.  599. 

[«]  (Snp.l8S7) 

A  demurrer  may  be  general,  if  It  assign 
specific  causes.— State  ex  rel.  Board  of  Oom'rs 
of  Daviess  County  t.  Clark,  9  Ind.  241. 

It}     (Snp.  1869> 

If  a  demurrer  will  lie  at  all  for  want  of 
verification  of  a  complaint  filed  to  enjoin  the 
collection  of  a  judgment,  still  one  which  assigns 
for  cause  that  the  compaint  does  not  state  facts 
sufficient,  etc.,  will  not  reach  such  defect  Such 
defect  is  not  one  of  the  statutory  causes  for 
demurrer.— Denny  t.  Moore,  18  Ind.  418. 
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EC]   (Sup.  1861) 

A  demurter  ran,  "the  pUlntiff  demurs  to 
th«  fint,  second,  third,  and  fonrth  paiagraphs 
of  defendant's  answer,  and  assigns  for  cause  of 
demorrer  that  they  do  not  state  facts  sufficient 
to  constitute  a  defense  to  the  action."  H^d, 
tliat  the  demurrer  was  to  the  entire  answer. — 
Brown  v.  Gooden,  16  lad.  444. 

[h]  (Snp.  1863) 

The  objectioa  of  a  former  action  pending 
cannot  be  raised  on  a  demurrer,  assigning  for 
cause  want  of  sufficieDt  facts,  bat  is  itself  a 
distinct  cause  of  demurrer.— Aiken  t.  Bmen,  21 
Ind.  187. 

nib]     (Sap.  1867) 

An  objection  to  a  complaint  for  trespass 
tliat  it  does  not  state  where  the  trespass  was 
committed  is  not  raised  by  a  demurrer  for  want 
of  sufficient  facts.— Lowry  t.  Dutton,  28  Ind. 
473. 

[i]  (S«p.im> 

A  demurrer  assigning  for  cause  that  a  com- 
plaint does  not  state  facts  suffident  to  consti- 
tute a  cause  of  action  does  not  raise  any  ques- 
tion as  to  tlie  Terification  of  the  complaint.— 
Turner  t.  Cook,  86  Ind.  129. 

[ii]  In  an  action  againat  a  raUroad  company 
for  killing  an  animal,  where  the  complaint  does 
not  allege  that  it  was  killed  in  the  county  where 
the  action  was  commenced,  the  defect  Is  juris- 
dictional, and  is  not  reached  by  demurrer  alleg< 
ing  insufficiency  of  foots  to  show  a  cause  of  ac- 
tion^Sup.  1876)  Toledo,  W.  &  W.  Ry.  Co.  r. 
MiUigan.  52  Ind.  005 ;  <1802)  Lake  Brie  &  W. 
By.  Go.  T.  Flshhack,  5  Ind.  App.  403,  32  N.  E. 
346;  am)  Louisville,  N.  A.  ft  G.  By.  Co.  T. 
Johnson,  11  Ind.  App.  328,  36  N.  B.  766. 

UI  (Snp.  1876) 
If  a  complaint  states  any  canse  of  action 
in  favor  of  the  plaintiff  against  the  defendant, 
it  will  be  held  good  on  demurrer  assigning  want 
of  sufficient  facts  without  regard  to  the  ques- 
tion as  to  whst  the  form  of  action  would  have 
been  at  common  law.— Grose  v.  Dickerson,  63 
Ind.  460. 

UJ]  (8np.lS78) 

A  demurrer  to  an  answer  does  not  raise 
the  question  of  its  verification.— Tell  CAty  E^r- 
niture  Co.  v.  Nees,  C3  Ind.  245. 

[k]    (Sap.  1880) 

A  general  demurrer  will  not  reach  addi- 
tional and  special  matters  set  up  in  defense  which 
are  merely  redundant  and  argumentative. — Voss 
V.  Prier,  71  Ind.  128. 

Ikk]  (8ap.l8au 

Argmnentativeness  in  pleading  cannot  be 
reached  by  general  demurrer.— State  ex  Tel. 
Sbuckman  v.  Neff,  74  Ind.  146. 

ni    (Sap.  ISSl) 

An  objection  that  a  pleading  Is  not  sub- 
scribed by  the  party  or  bis  attorney  is  not  avail- 


able on  demurrer  thereto  because  of  the  want  of 
sufficient  facts.— Lenta  t.  Martin,  75  Ind.  228. 

pi]    (Sap.  1881) 

A  demurrer  to  a  pleading  for  the  want  of 
facts  will  not  readi  objections  to  its  prayer  for 
reUef.— Mark  v.  Murphy.  76  Ind.  634;  Stribling 
v.  Brougher,  79  Ind.  32a 

tm]  A  general  demurrer  will  not  reach  du- 
plicity.—(Sup.  1881)  Jones  v.  Hathaway,  77 
Ind.  14;  (1895)  Armstrong  v.  Dunn,  143  Ind. 
483,  41  N.  E.  64a 

bnm]  (Sap.  USX) 

That  the  facts  averred  in  the  complaint  d» 
not  entitle  i^aintitf  to  t^e  full  relief  prayed  for 
does  not  render  it  subject  to  demurrer  for  want 
of  sufficient  facts.— ^tna  Ufe  Ins.  Go.  t.  Mex- 
sen,  84  Ind.  347,  43  Am.  Rep.  91. 

[n]   (Sap.  1SS2) 

An  objection  to  a  complaint  that  "part"  of 
the  damages  sought  are  too  remote  cannot  be 
reached  by  demurrer  for  want  of  facts.— City  of 
AadersoD  t.  Neal,  88  Ind.  317. 

[nnl    (Snp.  1888} 

Where  a  complaint  states  two  causes  of  ac- 
tion in  one  paragraph,  as  to  me  of  which  tbe 
court  has  no  Jurisdiction,  a  demurrer  for  want 
of  &f:t8  does  not  present  ai^  question  as  to  jo- 
risdiction.— Wabash,  St  Lk  ft  F.  Ry.  Co.  t. 
Booker,  90  Ind.  581. 

[o]     (Sap.  1884) 

A  demurrer  assigning  for  cause  want  of 
sufficient  facts  presents  no  question  as  to  the 
jurisdiction  of  the  court  over  the  subject-mat- 
ter-Whitewater B.  Go.  V.  Bridgett,  94  Ind. 
216. 

[oo]    (Sap.  1884) 

A  demun.'er  to  a  paragraph  of  an  answer  to 
two  paragraphs  of  the  complaint  "for  the  rea- 
son that  the  same  does  not  state  facts  sufficient 
to  constitute  a  good  answer  to"  the  paragraphs 
does  not  present  the  question  of  the  sufficiency 
of  the  facts  stated  in  the  answer  to  constitute  a 
cause  of  defense;  and  hence  the  action  of  the 
court  in  overruling  it  is  not  reviewable. — Young 
T.  Warder,  94  Ind.  357. 

[p]  A  demurrer  for  want  of  sufficient  facts  to 
constitute  a  cause  of  action  calls  in  question 
not  only  the  suffidency  of  the  facts  to  const!* 
tnte  a  cause  of  action,  but  also  the  right  or  au- 
thority ol  the  particular  plaintiff  to  maintain  a 
suit  upon  sudi  cause  of  action.— (Sup.  1885)  Vfil- 
son  T.  Galey.  103  Ind.  257,  2  N.  E.  736;  (1886> 
Board  of  Com'rs  of  Tipton  County  v.  Kimher- 
iin,  108  Ind.  449^  9  N.  E.  407;  (1887)  Farris  v. 
Jones,  112  Ind.  496,  14  N.  B.  484. 

[pp]    (Sap.  1886) 

A  demurrer  to  a  complaint  on  the  ground 

that  it  does  not  state  facts  sufficient  to  con- 
stitute a  canse  of  action  (Rev.  St.  1881,  i  339^ 
subsec.  5)  calls  in  question  not  only  the  sof- 
fioiency  of  the  facts  stated  in  such  complaint  to 
constitute  a  cause  of  action,  but  also  the  ri^^ht 
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or  aatbority  of  tbe  particular  plaintiff  to  Instl- 
tDte  or  maintain  a  sait  upoo  such  cause  of  ac- 
tiom-Frazer  t.  State,  7  N.  E.  203,  106  Ind. 
471. 

When  a  donaneT  Is  in  form  and  sabatance 
a  seneral  demnneT  as  prescribed  bj  statnte,  nei- 
tber  a  rule  of  tlie  trial  court  requiring  a  brief 
statanent  of  the  points  relied  on  to  be  filed 
tlKiewith,  nor  a  memorandum  calling  attention 
to  certain  pdnts  in  compliance  with  such  rule, 
nn  alter  the  demurrer  from  a  general  to  a  spe- 
cial demurrer,  or  in  any  wtty  affect  it^Pouder 
T.  Tate.  Ill  Ind.  148,  12  N.  E.  291. 

Iqq]  (S«p.l8»D) 

On  demurrer  to  a  complaint  for  want  of 
fids  oonstituting  a  cause  of  action  (Rev.  St. 
18S1,  {  339),  the  objection  will  not  be  considered 
dat  there  is  another  action  pending  for  the 
ante  canw.— Williams  t.  Lewis,  124  Ind.  344, 
24  N.  B.  733. 

[r]  (9«».18W) 
That  several  causes  of  action  have  been 
improperly  joined  is  a  separate  statutory  cause 
for  demurrer,  and  a  demurrer  founded  upon  the 
statutory  cause  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  Of  ac- 
tion does  not  raise  any  question  as  to  misjoinder 
oC  causes  of  action.— Xesbit  t.  Miller,  25  N.  E. 
148,  125  Ind.  lOa 

[tt]  (Svp.1893) 

A  demurrer  to  paragraphs  in  an  answer, 
ss  not  being  sufficient  "in  law"  to  constitute  a 
defense,  questions  the  sufficiency  of  the  answer, 
not  only  as  to  legal,  but  also  as  to  equitable, 
aefenses.— Funk  v.  Rentdiler,  134  Ind.  68,  33  N. 
E.  304,  89& 

[■]  (App.l8n) 
A  demurer  tor  want  of  sufficient  facts  be< 
iog  the  fifth  statutory  ground  under  section  830, 
Rer.  BL  1881,  calls  in  question  not  only  wheth- 
a  or  not  a  cause  of  action  is  stated  against  de- 
fendant in  fiiTor  of  any  one,  but  also  whether 
aay  canae  of  action  is  stated  in  favor  of  the 
plsintiff,  which  she  Is  uititled  to  sue  upon  and 
eafoTce.— Lonisrille,  B.  &  St.  I*  Consol.  R.  Co. 
T.  hobgeB,  33  N.  E.  449,  6  Ind.  App.  288. 

M  (AW.UI3) 

Where  a  complaint  states  a  cause  of  ac- 
tiOD  entitling  a  plaintiff  to  some  relief,  tiiotigh 
BH  to  all  demanded,  it  is  error  to  sustain  a 
demurrer  thereto  for  want  of  sufficient  facts. — 
Jenp  T.  Jeamp,  34  N.  E.  1017,  7  Ind.  App. 
5i3. 

[t]    (App.  1896) 

An  cdijection  in  an  action  against  a  nll- 
nad  company  for  the  killing  of  a  horse  that  It 
did  not  appear  that  the  hotse  was  killed  in  the 
mnty  where  the  suit  was  brou^t  could  not 
be  laised  imder  a  demurrer  for  want  of  facta. — 
Chia«o  ft  S.  E.  Ry.  Co.  t.  Wheeler,  42  N.  E. 

14  Ind.  App.  62. 


[tt]    (Sap.  1898) 

It  has  been  decided  that  a  demurrer  to  a 
complaint  for  want  of  facts  does  raise  tbe  ques- 
tion of  tbe  right  of  the  plaintiff  to  maintain 
the  action.— Kinsley  v.  Kinsley,  40  N.  E.  819, 
150  Ind.  67. 

(U]    (App.  UBS) 

A  demurrer  to  an  answer,  "for  tbe  reason 
that  said  answer  does  not  state  facts  sufficient 
to  constitute  a  good  answer,"  presents  no  ques- 
Uon.— Tell  City  t.  Bielefeld,  49  N.  E.  1090,  20 
iQd.  App.  1. 

[Du]   (App.  1898) 

Unnecessary  allegations  in  an  answer  do 
not  make  the  pleading  bad,  as  against  a  demur- 
rer, for  want  of  facts.— Samples  t.  Camaban,  61 
N.  B.  425,  21  Ind.  App.  65. 

[T]     (Sap.  1899) 

The  fact  that  a  complaint  shows  another  ac- 
tion pending  between  the  parties,  for  the  same 
cause,  does  not  make  it  demurrable  for  want  of 
facts,  since  the  defense  of  a  former  action  pend- 
ing is  a  separate  ground  for  demurrer,  under 
Bums'  Rev.  St.  1894,  8  342.  subd.  3  (Homer's 
Rev.  St  1897,  8  339,  subd.  3).— Basye  v.  Basye, 
52  N.  a  797,  152  Ind.  172,  overmling  Rose  v. 
Rose  (1884)  98  Ind.  179. 

[TV]  (APP.UOO) 

A  demurrer  to  an  answer  In  bar  because 
it  does  not  state  facts  sofficlent  to  constitute  a 
cause  of  action  presents  no  question.— Hollla  v. 
Roberts,  58  N.  E.  502.  25  Ind.  App.  426. 

[w]    (Snp.  1901) 

Where  a  taxpayer,  suing  to  enjoin  the  col- 
lection of  taxes  on  the  ground  that  be  had  paid 
ail  that  he  was  liable  for  according  to  an  assess- 
ment by  the  state  board  of  tax  commissioners, 
avers  that  tbe  minutes  of  the  action  of  sudi 
board  in  reducing  the  assessment  were  indefinite, 
but  that  they  were  on  a  later  date  made  more 
certain  and  definite,  a  demurrer  for  want  of 
facts  raises  no  question  as  to  the  sufficiency  of 
tbe  board's  record,  or  its  admissibility  in  evi- 
dence, or  the  right  of  the  board  to  make  the 
record  definite.— First  Nat  Bank  v.  Greger,  62 
N.  E.  21,  157  Ind.  479. 

[WW]  (App.  1902) 

Failure  to  verify  a  cross-complaint  was  not 
reached  by  a  demurrer  for  want  of  facts.— J.  I. 
Case  Threshing  Mach.  Co.  v.  Milllkan.  63  N.  B. 

777,  28  Ind.  App.  68a 

[x]     ;App.  1S03) 

A  misjoinder  of  causes  of  action  is  not 
reached  by  a  demurrer  for  want  of  sufficient 
facts.— Shroyer  v.  Pittenger,  67  N.  E.  475,  31 
Ind.  App.  158;  Board  of  Com'is  of  Clay  Coun- 
ty V.  Redifer,  60  N.  E.  305,  32  Ind.  App.  93. 

[ax]   (Sap.  1908) 

Where  complainant  was  entitied  to  any  part 
of  the  relief  soi^cht  on  the  theory  of  his  case 
made  the  complaint  must  be  held  good  as  against 
a  general  demurrer  tor  want  of  facts  sufficient  to 
constitute  a  cause  of  action.— Migata  v.  Stieg- 
litz,  77  N.  E  400,  166  Ind.  361. 
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W    IWP.  1S06) 

A  deniurret  to  a  complaint  for  want  of  facts 
is  sufficient  to  raise  the  question  of  plaintiff's 
authority  to  maintain  a  suit  on  the  cause  oE  ac- 
tion.—State  ex  rel.  Ackerman  t.  Karr,  37  Ind. 
App.  120,  76  N.  B.  780. 

[yy]    (App.  1906) 

Where  there  is  oothiDg  Id  the  complaiat 
filed  In  the  drcuit  court  to  show  whether  the 
court  l;ia8  jurisdiction,  its  jurisdiction  will  be 
presumed,  and  the  question  cannot  t>e  raised  by 
demurrer  to  the  complaint  for  want  of  facta. — 
RudiseU  t.  Jennings.  77  N.  B.  909,  78  E. 
2Ua,  38  Ind.  App.  403. 

[I]  (APP.1B06) 

A  complaint  will  be  sustained,  on  a  de- 
mnrrer  to  it  for  want  of  facts  to  state  a  cause 
of  action,  if  It  is  good  on  any  theory.— Holliday 
T.  Perry,  88  Ind.  App.  588.  78  N.  E.  877. 

[u]  (App.U(ie) 

The  point  that  plaintitEs,  having  elected  to 
sue  on  an  executory  contract,  were  estopped  to 
assert  that  It  was  an  executed  contract  is  not 
raised  by  demurrer  for  Want  of  facti.-^enning8 
T.  Sherti,  88  N.  B.  729. 

Fob  Cases  from  Otheb  States, 

See  39  Cent.  Dig.  Plead.  H  491-510. 
See,  also,  31  Gyc.  pp.  271-273. 

I S06.  SpMlal  dmnnrer. 

Character  of  pleading  as  general  or  special  de- 
mimer,  see  ante,  |  200. 

Foe  Cases  fboh  Otheb  StATES, 

See  39  Cent.  Die.  Plead,  ii  511-520. 
See,  also,  31  Cyc.  pp.  271-273. 

S  207.           Hatnre  mad  neoeisitr* 

[a]  tnnn.  1S28) 

An  objection  to  a  declaration  on  account  of 
its  being  Id  the  debet  and  detinet  instead  of  in 
the  detinet  <»ily  can  be  taken  advantage  of  only 
by  special  demurrer.  Stat.  1817,  p.  41.— Hamil- 
ton V.  Noble,  1  Blackf.  188. 

[b]  (Sap.  1822) 

A  pleading  that  is  bad  for  duplicity  will 
be  held  so  only  when  the  demurrer  is  special  and 
points  out  wherein  the  duplicity  consists.— Mar- 
tin T.  Ray,  1  Blackf.  291. 

[c]  There  is  no  special  demurrer  under  the 
Code.— (Sup.  18(>4)  I-iitep  v.  Estep,  23  Ind.  114; 
(1878)  Graham  v.  Martin,  64  IndL  507;  (1891) 
Johnson  v.  Brown,  130  Ind.  534,  28  N.  E.  698. 

[d]    (Sup.  1883) 

The  Code  of  Civil  Procedure  does  not  war- 
rant special  duuorxerw— Main  t.  Giathert,  92 
Ind.  180. 

Fob  Cases  rsou  Otheb  States, 

See  39  Cent.  Dio.  Plead.  S8  511,  61& 
See,  also,  31  Cyc.  pp.  271,  272. 


{ 208.  —  Speiilflesticdft  mt  cronada. 

[a]  (Sup.  1841) 

A  special  demurrer  for  arijumentativenesB 
must  point  out  with  precision  the  objection  re- 
lied  on.— Vance  v.  State  ex  rel,  Ooodlander,  6 
Blackf.  80. 

[b]  (Snp.  IS4S) 

A  demurrer  to  a  replication  because  it  Is 
argumentative  should  show  bow  it  is  argumenta- 
tive.—Jarrell  T.  Snyder,  7  Blackf.  551. 

[0]  (Snp.  WW) 
A  demurrer  to  a  special  plea,  amounting 
to  the  general  Issue,  which  does  not  assign  as  a 
cause  of  demurrer  that  the  plea  so  amounts  to 
the  general  issue,  should  be  overruled.— Gnx^- 
shank  v.  Kellou,  8  Blackf.  256. 

[d]  (Snp.  1864) 

General  demurrers  being  no  longer  author- 
ized, a  special  demurrer  must  prevail,  if  at  all, 
for  the  speci6c  cause  assigned,  and  no  other; 
and  it  seems  that  a  demurrer  assigning  any 
other  cause  than  those  specified  in  the  statute, 
might  be  rejected  on  motion,  or  treated  by  the 
court  as  frivolous.— Kenwortliy  t.  Williams,  5 
Ind.  375. 

[e]  (Sup.  1858) 

In  the  assignment  of  causes  of  demurrer, 
the  precise  language  of  the  statute  need  not  be 
used.— Snyder  t.  Lane,  10  Ind.  424 

Itl  (Snp.  1870) 
It  seems  that  the  refusal  of  the  defend- 
ant's attorney  to  point  out  Uie  specifie  objec- 
tion to  the  complaint  Intended  to  be  reached 
by  a  demurrer  tiiercto  filed  by  him  cannot,  in 
the  absence  of  a  rule  of  court,  prejudice  the 
rights  of  his  client,  except  perhaps  by  the 
striking  out  of  the  demurrer.- Uhrig  r.  Sinex, 
32  Ind.  403. 

[si  (Snp.  1881) 
2  Rev.  St  1876.  p.  5S,  1  50,  providing 
that,  "unless  the  demurrer  shall  distinctly  spec- 
ify and  number  the  grounds  of  objection  to 
the  complaint,  ft  shall  be  overruled,"  thouffh 
mandatory  in  form,  is  merely  directory,  espe- 
cially where  only  one  "ground  of  objection"  ia 
assigned  in  the  demurrer.— Stribling  t.  Brongh- 
er,  79  Ind.  328. 

[b]    (App.  1900) 

A  demurrer  to  a  complaint  In  the  circuit 
court  claiming  $8  damages  for  the  killing  of 
stock,  "that  the  court  had  no  jurisdiction  over 
the  subject  of  the  action  alleged,"  is  sufficient 
to  raise  the  question  of  jnrisdictfoo  of  said 
court,  under  Burns'  Rev.  St.  18»4,  $  5313. 
which  provides  that  actions  for  the  killing  of 
stock,  where  the  value  does  not  exceed  $50,  can 
only  be  enforced  before  a  justice  of  the  peace. 
—Chicago  &  S.  E  Ry.  Co.  t.  Spencer,  55  N. 
E.  882,  23  Ind.  App.  605. 

Fob  Cases  fbou  Otheb  States, 

See  39  Cent.  Dig.  Plead.  SS  513-510. 
See,  also,  31  Cyc.  pp.  271-273. 
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|X00.  —  Soope  mmd  extent. 

M  <SBp.UCZ) 

Where  a  party  demnra,  aettiog  forth  the 
particular  grounds  of  objection,  he  should  be 
held  to  his  restricted  demurrer.— SInas  t. 
Shrevsbarr,  18  Ind.  79. 

[b]    (S«p.  18T9) 
The  questions  printed  by  a  demurrer  to 
t  complaiDt,  on  the  ground  that  the  plaintiff 
his  not  legal  capacity  to  sue,  are  only  as  to 
KDK  legal  disability.— Dale  t.  Thomas,  67  Ind. 

[e]  (S«p.  U8S) 
A  demurrer  to  a  complaint,  on  the  ground 
tliat  the  plaintiffs  have  no  legal  capacity  to  sue, 
nises  only  the  qncstion  of  some  such  legal 
finbllitr  as  their  infancy,  idiocy,  or  coverture, 
and  not  that  the  complaint,  npon  its  face,  fails 
to  show  a  right  of  action  in  the  plaintiffs.— 
Dewey  t.  State  ex  rel.  HcCoIlum,  01  Ind.  173 ; 
Traylor  t.  Dyking,  91  Ind.  220. 

[<]    (S«p.  18S9) 

A  demarrer  to  a  complaint,  on  the  ground 
Oat  plaintiff  has  no  legal  capacity  to  sue.  does 
not  reach  an  objection  that  the  complaint 
riiows  no  right  of  action  in  plaintiff.— Camp  bell 
T.  CampbeU,  121  Ind.  178,  23  N.  E.  81. 

rot  Cases  fbou  Other  States, 
See  39  Cent.  Dio.  Plead.  I  620. 
See.  also.  31  Cyc.  pp.  271-273. 

iSlO.  gpemkinn  demuner. 

[a]  <9«v.  1875) 

It  is  not  the  office  of  a  demurrer  to  bring 
into  a  case  new  facta.  A  demurrer  must  be 
fostained,  if  at  all.  for  defects  apparent  on 
the  face  of  the  pleading  to  which  it  is  address- 
ed—Douglass T.  Blanken^ip.  50  Ind.  160. 

Fob  Cases  ntOH  Otbeb  States, 
See  3t  Cyc.  p.  323. 

I  CIS.  Abamdeamemt  ox  waiver  of  Ae- 

mvrrer. 

Withdrawal  ot  denrarrer,  see  post,  |  330. 

[a]  A  demarrer  is  waived  by  pleading  over. — 
(Sop.  ]843)  Davis  t.  Davis.  6  Blackf.  304; 
<1S06>  Eward  v.  Lawrencebnivh  &  U.  M.  R. 
Co^  7  Ind.  711;  (1856)  Keen  v.  Younkman,  8 
lad.  2M:  (1857)  Kile  v.  Chapin,  0  Ind.  inO; 
0870)  The  John  Shallcnns,  35  Ind.  19;  (1877) 
De  La  Hunt  t.  HoMerbaugh.  58  Ind.  2S5; 
a8T8)  Moss  T.  Witness  Printing  Co.,  64  Ind. 
125;  (1878;  Morrison  t.  Fisbel.  Id.  177;  (1881) 
Board  of  Com'rs  of  Cass  Connty  t.  Adams,  76 
Ind.  5(H. 

[b]  (Sap.  ISSS) 

A  demurrer  is  waived  by  pleading  over 
and  going  to  trial.— Bell  v.  Hungate,  13  Ind.  382. 

tc]  <Sep.un) 
Joining  issoe  on  an  answer  is  a  waiver  of 
a  demaner  thereto.— Blake  v.  HoUey,  14  Ind. 
383. 


td]  Where  the  parties  go  to  trial  upon  the 
merits  without  colling  the  court's  attention  to 
a  demurrer  to  a  pleading,  the  demurrer  is  waiv- 
ed—(Sup.  1867)  Haun  v.  Wilnon,  28  Ind.  296; 
(App.  1001)  Labr  v.  Ulmer,  60  N.  B.  ]0|09.  27 
Ind.  App.  107. 

[e]  Where  a  party  files  an  ajiswer  white  a 
demurrer  to  the  complaint  is  under  advisement, 
he  waives  his  right  to  a  ruling  upon  the  de- 
murrer.- (Sup.  1880)  Washburn  v.  Roberts,  73 
Ind.  213;  (1887)  Ludlow  t.  Lndlow.  100  Ind. 
100,  0  N.  £.  760. 

[t]    (Sap.  1887) 

Where  plaintiff  answered  a  croes-com* 
plaint  before  the  decision  of  a  demurrer  which 
he  had  filed  thereto,  he  waived  the  demurrer.— 
Ludlow  T.  Ludlow,  0  N.  E.  760,  100  Ind.  100. 

[g]  (Sap.  1888) 

An  answer  after  a  demurrer  is  an  aban- 
donment of  the  demurrer.— Moore  T.  Olover, 
115  Ind.  367,  16  N.  E.  163. 

[h]  (Sap.  1893) 

A  demurrer  is  waived  by  proceeding  to 
trial  without  a  ruling  thereon.  —  Claypool  t. 

Jaqun.  135  Ind.  400,  35  N.  E.  285. 

HI     (App.  1906) 
A  demurrer  to  the  complaint  raises  no 
question  where  an  amended  complaint  Is  on 
file.—Ricbardson  v.  Stephenson,  S8  Ind.  App. 
839,  78  N.  E.  256. 

U1  (App.  1M7) 
Where  defendants,  after  the  court  sustain- 
ed their  demarrer  to  the  complaint,  pleaded  a 
general  denial  without  insisting  upon  judg- 
ment on  demurrer,  they  waived  their  right  un- 
der the  court's  ruling.— Diveu  v.  Burlington 
Sav.  Bank,  40  Ind.  App.  678,  82  N.  E.  1020. 

[k]    <App.  1910) 

Under  the  statntes  o#  Indiana,  as  well  as 
at  common  law,  the  demurrer  precedes  an  an- 
swer to  the  complaint;  and,  if  not  thus  filed 
before  pleading  to  the  merits,  it  will  be  deem- 
ed waived,  unless  the  answer  is  withdrawn  by 
leave  of  court.— Baker  t.  Anderson  Tool  Co., 
91  N.  E.  514. 

Fob  Cases  fbou  Other  States, 

See  39  Cent.  Dia.  Plead.  §S  521-524;  1 

Cent.  Dio.  Abate.  &  R.  f  9. 
See,  also,  81  Cyc.  pp.  843-345 

{213.  Operation  and  eCeet  ot  demwn* 
In  generaL 

Waiver  of  grounds  of  abatement,  see  Abais- 
uent  and  Revival,  f  83. 

Fob  Cases  fbou  Othbb  States, 
See  30  Cent.  Dio.  Plead.  |  485. 
See,  also,  31  Cyc  pp.  321-343. 

1 214.  AdasissloBS  hj  demnmr. 

[a]   (Sap.  1828) 
If  a  plea  of  former  recovery  aver  the  caus- 
es of  action  to  be  the  same,  and  the  record  dq 
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not  show  them  to  be  different,  the  avenuent, 
OD  a  demurrer  to  the  plea,  mu8t  be  takeo  as 
true.— Cutler  t.  Cox,  2  Blackt  17^  18  Am. 
Dec.  152. 

[b]  <S«p.l84S) 
A  bond  purported  to  have  been  executed 
b7  a  town  corporatioQ  as  prindpal  and  cer- 
tain persona  aa  auretiea.  A  declaration  in  debt 
on  the  bond,  in  an  action  agalnat  A.,  one  of 
the  BUretiea,  contained  two  counts;  the  flrat  al- 
leging the  bond  to  have  been  made  by  A.,  with 
other  persons  and  the  corporation  of  the  town, 
by  the  name  and  atyle  of  the  president  and 
select  council;  the  second  alleging  the  execu- 
tion of  the  bond  by  A.  and  15  others,  naming 
them,  and  B.,  president  of  the  conndl.  etc.,  in 
behalf  of  the  corporation.  The  third  was  sim- 
ilar to  the  second.  On  demurrer  to  all  the 
oountfl,  It  was  held  that  the  demurrers  admit- 
ted the  execntion  of  the  bond  by  the  corpora- 
tion.—State  ex  rel.  Board  of  Com'rs  of  Dear^ 
born  County  t.  Callehan,  1  Ind.  147,  Smith,  72. 

[C]    (Sup.  1850) 

Py  demurring  to  a  plea,  which  avers  the 
cause  of  action  in  the  second  to  be  the  same 
ns  the  first,  the  plaintiff  admits  that  averment 
to  be  true.— Britzell  v.  Fryberger,  2  Ind.  176. 

<dl  A  demurrer  does  not  admit  aa  true  con- 
dnsions  stated  by  the  pleader.— (Sup.  18.^0) 
Lane  v.  Ready.  12  Ind.  475;  (1881)  Worley  v, 
Moore,  77  Ind.  507;  (1887)  Winstandley  v. 
Rariden,  11  N.  E.  15,  110  Ind.  140;  (WM) 
Pein  T.  Miznerr,  170  Ind.  050,  84  N. 

[el  A  demurrer  admits  the  truth  of  all  facts 
well  pleaded.— (Sup.  183»)  Lane  v.  Ready.  12 
Ind.  475:  0884)  Reid  t.  Mitchell,  »a  Ind.  40»: 
(1905)  Greenawaldt  v.  Lake  Shore  &  Mich.  S. 
R.  Co..  165  Ind,  219,  74  X.  E.  1081 ;  (1909) 
Ft.  Wayne  &  W.  V.  Traction  Co,  v.  Roude- 
busb,  88  N.  E.  676. 

[f]  (Snp.  186S) 
If,  in  an  action  by  A.  and  wife  on  cer- 
tain notes  made  payable  to  the  latter  by  B.. 
B.  answers  that  A.  was  the  owner  and  real 
party  in  interest  in  said  notes,  and  A.  and  wife 
demur  to  the  answer,  they  thereby  admit  the 
ownership  by  A.  of  the  note  sued  on  as  alleg- 
ed in  tlie  answer. — Schoppenhast  t.  Bollman, 
21  Ind.  280, 

[gl    (Snp.  1875) 

A  demurrer  to  a  complaint  for  want  of 
Buffifient  facts  admits,  for  the  purposes  of  tlie 
demurrer,  that  the  facts  are  as  alleged  in  the 
complaint— Swaflord  v.  Kiteh,  SI  Ind.  78, 

Cb]   I  Snp.  USD) 

Where  a  complaint  for  the  nnlawfnl  tak- 
ing of  a  dwelling  house  by  the  defendante  and 
converting  it  to  their  own  use  averred  that 
the  house  in  Question  was  personalty,  a  con- 
tention by  the  defendants  on  demurrer  to  the 
complaint  that  the  house  could  not  be  treated 
as  personalty  was  untenable.— Griffin  t.  Rans- 
dell,  71  Ind.  440. 


[i]  A  demurrer  only  admits  facts  which  are 
well  pleaded.— (Sup.  1881)  Goddard  v.  Stock- 
man, 74  iDd.  400;  (1881)  Peyton  v.  Kruger,  77 
Ind.  486;  (1881)  Du  Pont  T.  Beck,  81  Ind. 
271;  (1882)  Johnston  v.  Griest,  85  Ind.  503; 
(1883)  Ayers  v.  Slifer,  89  Ind.  433;  (1887) 
Winstandley  v.  Rariden,  11  N.  E.  15,  110  Ind. 
140;  (App.  1881)  Kash  v.  Huncheon,  27  N.  E. 
045,  1  Ind.  App.  3*il;  (Sup.  1905)  Malott  v. 
Sample,  74  N.  E.  24.i,  164  Ind.  645;  (1908) 
Caywood  v.  Supreme  Ijodge  Knights  &  Ladies 
of  Honor.  171  Ind.  410,  86  N.  E.  482,  23  L. 
B.  A.  (N.  S.)  304,  131  Am.  St  Rep.  253. 

03  (Snp.  1881) 
In  an  action  by  an  administrator  on  a 
note,  an  averment  in  the  answer  that  dece- 
dent's widow  had  a  right  to  the  possesdon  of 
the  note  was  not  an  averment  of  fact,  but  mere- 
ly a  legal  conclusion  which  was  not  admitted 
by  demurrer.— Ft^Iesoog  v.  Wicka'rd,  75  Ind. 
258. 

An  averment,  by  defendant  sued  on  a  note, 
that  under  an  agreement  between  him  and  the 
payee  a  third  person  had  the  right  to  the  pos- 
session of  the  note  after  the  payge's  death,  is 
an  averment  of  a  mere  legal  conclusion,  and 
not  of  a  fact  admitted  tqr  demurrer. — Id, 

[k]    (Snp.  1881) 
On  demurrer  to  a  complaint  alleging  a  fact 
which  defendant  was  estopped  to  aver,  htU, 
that  it  was  to  be  regarded  true,  even  on  bis 
behalf.— Willson  v.  Glenn,  77  Ind.  685. 

[1]  (Sup.  1881) 
A  demurrer  to  a  complaint  to  be  relieved 
from  a  judgment  taken  against  the  plaintiff  by 
default  admits  the  troth  of  the  complaint  only 
to  test  its  sufiQciency,  and  after  the  demurrer 
is  overruled  the  defendant  may  controvert  the 
alleged  excuse  for  suffering  a  default— Lawler 
V.  Couch,  80  Ind.  368. 

ni]   (Snp.  1882) 

By  demurring  to  an  answer  containing  de- 
nials of  the  allegations  of  the  complaint 
plaintiff  concedes  that  the  denials  are  e 
sive  of  the  truth,  and  in  so  conceding  confi  ^ 
that  the  controverted  allegations  of  the  com- 
plaint are  not'  true.— Hays  v.  Carr,  83  Ind. 
275. 


□g  de- 

m 


[m]    (Sap.  1884) 

Facts  contradictorily  pleaded  are  not  suf- 
ficiently pleaded,  and  hence  are  not  admitted 
by  demurrer.— State  ex  reL  Padgett  v.  Foulkes. 
94  Ind.  493. 

[mm]  (Snp.  1881) 

Where,  In  an  action  on  a  subscription  for 
the  erection  of  a  building,  an  answer  denied 
mainly  that  there  was  any  delivery  of  the  in- 
strument aned  on,  and  asserted  that  the  bnild- 
ing  erected  was  not  of  the  dimensions  as  pro- 
vided in  the  contract,  the  allegations  as  to  the 
sise  of  the  building  were  not  pertinent  to  the 
main  scope  of  the  answer,  and  cannot  be  regnrd- 
ed  as  confessed  by  the  demurrer.— Petty  v,  Troa- 
tees  of  Church  of  Christ  etc.,  95  Ind.  278. 


This  Dlcest  ia  oompUed  «a  tb«  Key-Hualwr  Sya^sm.  For  esplajuttiam,  ■••  pace  UL 


Digitized  by 


Google 


j  214  B  Ind.  Wg.-Pag«  IBl]  PLEADING,  T. 


[a]  (S«p.  USS) 
Wbeie  mn  answer  aven  that  the  caase  sued 
OD  ia  the  aame  as  in  a  prior  actioD  and  the 
rfcord  does  not  show  It  to  be  different,  the 
STeinwnt  is  to  be  taken  as  true  on  demarrer.— 
Vitj  of  North  Yemon  t.  Voegler,  2  N.  £L  821, 
103  lod.  314. 

Dm)  (9BP.U86) 

A  demurrer  admits  the  troth  of  facts  well 
pleaded,  bat  does  not  admit  the  troth  of  epi- 
thets, rach  as  "illegal"  and  "false,"  that  are 
nothin;  more  than  cooclusions  of  law. — Read 
T.  Yeaser,  104  Tod.  195,  3  N.  £.  S56. 

[o]    (S«p.  18ST) 

In  a  suit  on  a  note,  where  the  answer  Is 
that  the  coDsideration  of  the  note  was  the  pnr- 
rfaase  of  an  interest  in  land,  the  averment  in 
tbe  answer  "that,  by  the  terms  of  purchase,  the 
defendant  was  entitled  to  a  deed  for  said  land, 
■od  to  the  possession  thereof."  Is  a  mere  con- 
olnslon  of  law,  tbe  truth  of  which  is  not  ad- 
nitted  by  demurrer.— Winstandley  t.  Barideo, 
110  Ind.  140.  11  N.  B.  15. 

[00]   (Sap.  1888) 

In  directly  assailing  a  pleading  only  such 
bets  as  aie  snfficlentiy  pleaded  are  admitted. 
A  tact  not  well  pleaded  adds  no  atiength  to 
tbe  ideading.— Lake  Sbore  ft  M.  S.  Ry.  Co.  v. 
nnrinnati.  W.  &  M.  By.  Co..  19  N.  B.  440, 
116  Ind.  578. 

tp]     (S«p.  lfiS9) 

A  complaint  for  injunction  alleged  that  de- 
ffodants  were  about  to  convert  a  building  ad- 
joining plaintifTs   residence  into   a  shop  for 
hotsesboeiuR  and  general  blacksmithing ;  then, 
without  alleging  that  such  business  could  not 
be  conducted  so  as  not  to  be  detrimental  to 
plaintiff,  oor  that  defendants  were  intending  to 
conduct  it  improperly,  and  to  plointlfiTs  essen- 
lial  injury,  nor  that  they  could  not  or  would  not 
M  construct  the  building  as  to  prevent  all  ia- 
jory,  it  stated  that  "the  erection  and  malntain- 
^ag  of  a  blacksmith  shop  at  such  place  will  de- 
voy  the  free  use  of  plaintiff's  property,"  in- 
^Bfere  with  tbe  comfort  and  health  of  himself 
Kd  family,  etc.   Held,  that  a  demurrer  did  not 
admit  the  truth  of  these  allegatloos  of  injury, 
Thich  were  mere  conclusions,  and  that  the  de- 
murrer should   have   been  Kuatained. — Bowen 
T.  Mauzy.  117  Ind.  258|  19  N.  E.  526. 

Where  the  superintendent  of  a  poorfaim 
emplt^ed  by  the  county  board  for  five  years 
was  dinnissed  by  the  board  before  tbe  expira- 
tiirn  of  the  contract,  and  his  complaint  alleged 
That  they  acted  without  cause  in  such  dismissal, 
a  deraorrer  to  the  complaint  was  ao  admission 
of  the  allegation,  and  was  properly  overruled. 
—Board  of  Com'n  at  Pulaaki  County  T.  Shields, 
130  Ind.  6.  29  N.  E  385. 

[q]  CApp.l8n) 
Where  a  complaint  ia  founded  on  a  con- 
tract b  writing,  incorrect  and  irrelevant  aver^ 
ments  in  relation  thereto  and  incorrect  con- 


structions thereof  are  not  admitted  by  a  demur- 
rer.—ICasb  T.  Huncbeon*  27  N.  E.  645^  1  Ind. 
App.  361. 

A  demurrer  admits  the  facta  that  are  rele- 
vant and  well  pleaded. — Id. 

[gq]   (Sap.  18»2) 

Plaintiff  alleged,  in  a  suit  to  enjoin  the 
enforcement  of  a  decree  of  partition,  that  he 
obtained  a  decree  against  defendant,  quieting 
title  to  the  lauds,  and  afterwards  defendant 
sued  him  for  partition,  and  that  at  tbe  trial 
plaintiff  put  In  endeuce  the  former  decree, 
whereupon  he  learned  for  the  first  time  that  a 
description  of  the  land  had  been  omitted  there- 
from  by  mistake,  rendering  the  decree  void. 
Held,  that  an  allegation  In  the  complaint  that 
plaintiff  was  the  owner  of  the  land,  taken  in 
connection  with  tbe  statement  that  defendant 
had  obtained  against  him  such  decree,  must  be 
regarded  merely  as  the  assertion  of  a  claim, 
and  not  as  an  allegation  of  a  fact  which  is  ad- 
mitted by  demurrer.— RatliS  v.  Stretch,  130 
iDd.  282,  SO  N.  E.  30. 

[r]  (Sap.  1893) 
Where  a  demnrrer  to  affirmative  matter 
set  up  in  tbe  answer  In  an  action  for  an  in- 
junction is  erroneoasly  sastained,  plaintiff  can- 
not contend,  on  appeal,  that  the  allegations  in 
the  answer  were,  in  fact,  not  true,  and  that 
defendant  could  have  avoided  the  injury  which 
was  the  occasion  of  the  suit.— Barnard  v.  Sher- 
1^135  Ind.  547,  34  N.  E.  600,  35  N.  E.  117, 
4rAm.  St  Rep.  454,  24  L.  R.  A.  568. 

[rr]    (Sap.  1896) 

A  demurrer  admits  facts  well  pleaded,  but 
does  not  admit  all  tbe  conclusions  which  may 
tie  drawn  from  such  facts  by  the  pleader. — 
Western  Union  Telegraph  Company  v.  Taggart, 
40  N.  E.  lOni,  141  Tnd.  281,  00  L.  R.  A.  671. 
judgment  affirmed  (1896)  16  S.  Ct  1054,  163 
U.  S.  1.  41  L.  Ed.  4& 

M  (App.l8») 

Where,  in  an  action  on  an  insurance  poli- 
cy, plaintiff  sets  fiirth  facta  connected  vr\th  an 
arbitration  agreement  entered  into  aubsequent  to 
the  loss  for  determining  the  value  of  tbe  goods 
destroyed  and  tbe  extent  of  tbe  Injury  to  those 
remaining,  his  d-^muirer  to  defendant's  answer, 
wherein  defendant  admits  the  policy,  tlie  loss, 
the  arbitration  agreement,  and  the  award  to 
plaintiff,  but  Insists  that  the  proceedings  tbere- 
under  were  invalid  for  fraud,  cannot  be  consid- 
ered aa  admitting  the  truth  of  such  allegations 
as  do  not  constitute  a  good  defense.— Gennania 
Fire  Ins.  Co.  of  City  of  New  York  t.  Warner 
13  Ind.  App.  466,  41  N.  E.  069. 

[SB]  (APP.18M) 

'An  allegation  that  plaintiff  was  injured 
by  defendant's  acta  ia  not  admitted  by  a  demur- 
rer if  tbe  specific  facts  averred  ahow  that  he 
eonid  not  bare  been  Injured. — Williams  t.  Han- 
ly,  45  N.  E.  622.  16  Ind.  App.  464. 
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[«  (App.  1899) 
One  demurring  to  a  complaint  for  want  of 
facts  thereby  waives  any  possible  objection  that 
])laiDtiff  did  not  have  legal  capacity  to  Bue. — 
Chicago  &  E.  Ry.  Co.  t.  Commings,  53  N.  E. 
1026,  24  Ind.  App.  192. 

[tt]   (Snv.  1900) 

In  an  action  by  a  grantee  against  bla  gran- 
tor to  Tcstrain  the  release  of  an  Indemnity 
mortgage  taken  by  grantor  from  his  vendor,  on 
other  land,  as  secnrlty  against  a  defect  in  the 
title,  defendant  demurred  to  the  petition,  and 
appealed  from  an  order  overruling  same.  Held, 
that  defendant  could  not  object  that  the  peti- 
tion failed  to  show  that  plaintifiTs  land  had  any 
value  above  a  mortgage  subject  to  which  de- 
fendant bad  conveyed  it  to  plaintiff,  as  defend- 
ant had  admitted  by  bis  demurrer  an  allegutiou 
therein  that  the  release  of  the  Indemnity  mort- 
gage would  cause  plaintiff  irreparable  loss.— 
Rowe  T.  Hamburger,  57  N.  E.  534,  151  In4 
604. 

[u]     (App.  1903) 

An  allegation  in  a  complaint  that  it  was 
the  duty  of  a  railway  company  to  place  a  car 
of  horses  on  its  track  in  position  to  unload  is 
admitted  by  demurrer.— Toledo,  St  L.  &  W. 
R.  Co.  T.  Beery,  68  M.  E.  702,  31  Ind.  App. 
056. 
• 

[uu]    (Snp.  1M4) 

Allegations  in  a  complaint  by  a  servant 
against  his  master  for  damages  for  personal 
injuries  that  the  work  plaintiff  was  engagei^i 
doing  had  no  connection  with,  and  was  noffi 
any  way  Incident  to  or  a  part  of,  the  work  or 
employment  of  the  motorman  or  servants  in 
charge  of  a  passenger  car  of  defendant  which 
ran  into  the  work  car  in  which  plaintiff  was 
seated ;  that  he  was  simply  a  passenger  on  the 
work  car;  that  defendant  owed  him  a  duty, 
and  was  bound  to  carry  -him  safely,  are  mere 
conclusions  of  the  pleader,  not  admitted  by  de- 
murrer.—Indianapolis  &  G.  B.  T.  Co.  T.  Fore- 
man, 60  N.  E.  669,  162  Ind.  85,  102  Am.  St. 
Rep.  185. 

[V]    (Snp.  1907) 

A  demurrer  to  a  complaint  admits  the  facts 
well  pleaded  with  all  reasonable  inferences 
therefrom.— An  tioeb  Coal  Co.  y.  Rockey,  169 
iDd.  247,  82  N.  E.  76. 

[TV]   (Snp.  1907) 

Allegations  in  a  sheriff's  complaint  that  the 
county  was  not  entitled  to  certain  fees,  that 
they  were  the  property  of  the  sheriff,  and  were 
paid  to  the  county  for  his  use  and  benefit,  were 
coDcIusioQS  not  admitted  by  demurrer.— Board 
of  Com'rs  of  Clinton  County  v.  Given,  169  Ind. 
468,  80  N.  E.  9C5,  82  N.  R  91& 

[w]    <App.  1907) 

A  demurrer  to  a  pleading  admits  only  the 
issuable  facts  alleged.— Ha^s  t.  Hays,  40  Ind. 
App.  471,  82  N.  E.  9a 

[ww]  In  an  action  for  death  of  a  railroad  engi- 
neer by  running  into  an  open  switch,  statements 


in  the  complaint  that  defendant  knew  that  the 
day  was  dark  and  hazy  and  the  atmosphere  fill- 
ed with  flying  frost,  and  that  it  was  Impossible 
for  decedent  to  see  along  the  track  more  tbnn 
a  short  distance,  were  not  all^iatlons  of  fact, 
but  mere  recitals,  which  were  not  admitted  by 
demurrer,  which  admits  only  facts  well  pleadei 
-(Sup.  1908)  Chicago.  I.  &  U  Ry.  Co.  r. 
Barker,  169  Ind.  670,  83  N.  E.  869,  17  L.  R.  A. 
(X.  S.)  542,  transferred  from  Appellate  Court 
(1907)  40  Ind.  App.  ^  81  N.  R  1179. 

A  demurrer  admits  the  truth  of  those  facta 
which  are  affirmatively  alleged  and  not  tlic 
truth  of  mere  recitals. — Id. 

[x1  (Snp.  190S) 
Only  inferences  necessarily  arising  from 
facts  alleged  will  be  indulged  in  detenniniog 
the  sufliciency  of  a  pleading  agalust  a  demur- 
rer.—Cleveland,  C,  C.  &  St.  L.  Ry.  Co.  v.  Pe^ 
kins,  171  Ind.  307,  8G  N.  E.  405. 

Ixx]  (App.  190S) 
A  demurrer  to  a  complaint  to  review  a  judg- 
ment, the  complaint  alleging  that  the  proof  of 
publication  was  never  sworn  to  by  the  publish- 
er of  the  paper,  admits  the  truth  of  such  al- 
legation.—Deputy  V.  Dollarhide,  42  Ind.  App. 
554,  86  N.  E.  844 

[y]    (S«p.  1909) 

Allegations  of  a  pleading  must  be  taken 
as  true  on  demurrer  thereto. — Inland  Steel  Co. 
V.  Yedlnak.  172  Ind.  423,  87  N.  K  229,  traj>»- 
ferred  from  the  Appellate  Court  (1908)  42  lad. 
App.  629,  86  N.  E.  503. 

[yy]  (9a».]909) 

A  demurrer  to  the  paragraphs  of  an  tn< 
swer  admitted  the  truth  of  the  facts  alleged 
therein.— State  ex  lel.  May  v.  Hall.  89  N.  K. 
855. 

[a]     (App.  1910) 

Well-pleaded  facts  are  presumed  to  be  true 
against  a  demurrer. — Stahl  v.  Illlnola  Oil  Ok, 

90  N.  E.  632. 

Fob  Cases  from  Otheb  States,  ^< 
See  39  Cent.  Diq.  Plead.  8|  625-534;  12 

Cent.  Dig.  Corp.  S  2044. 
See,  also,  81  Cyc.  pp.  8SS-S37. 

9  215.  vTolnder  in  iaave  on  danmner. 

[a]    (Sup.  1847) 
If  a  defendant  refuse  to  join  in  a  demurrer 
to  his  plea,  judgment  may  be  rendered  against 
him  as  for  want  of  plea. — Helms  v.  Sisk,  8 

Blackf.  503. 

tb]    (Sap.  18S2) 

No  joinder  In  demurrer  can  be  required 
while  there  is  any  matter  of  fact  in  controversy 
between  tbe  parties.— Flant  v.  Edwards,  85  Ind. 

588. 

Fob  Cases  fboh  Otheb  States, 
See  39  Cent.  Diq.  Plead.  {  401. 
See.  also,  31  Cyc.  p.  321. 
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I  Sie.  Scape  of  Inqnlrj  ud  mattMa  e*m> 

■Idered  on  demnrrcr  la  generaL 

Allegations  of  matten  of  fact  or  conclueioDS, 

see  ante,  {  8. 
In  action  to  enforce  penalty  for  violation  of 

manicipal  ordinance,  we  Municipal  Cob- 

POEAnons,  I  633. 

[a]  (S«p.  1843} 

If  a  defendant,  baving  csaved  and  obtained 
oftr  of  an  instrument  declared  on,  demur  to  tbe 
dwlaratiou  wltliont  spreading  the  instrument 
OB  the  record,  the  demurrer  stands  as  if  oyer 
had  not  been  craved.— Daniels  v.  Ricbie.  7 
Blackl  asti. 

[b]  (S«p.  1867) 

A  wife  sued  her  husband,  alleging  that  cer- 
tain  lands  had  been  bought  with  her  separate 
property;  that  she  did  not  intend  to  give  them 
to  her  husband,  but  being  ignorant  of  the 
proper  way  to  secure  the  title,  she  suffered 
the  conveyance  to  be  made  to  him  on  his 
npresentation  that  such  a  conveyance  secured 
the  land  to  her  and  that  he  could  not  convey 
any  interest  therein  without  her  consent.  A 
jodgment  creditor  of  the  husband  was  made  a 
defendant,  and  demurred  to  the  complaint. 
BtU  that,  as  the  rights  of  the  judgment  cred- 
itor were  not  involved  in  the  complaint,  the 
complaint,  if  good  against  the  husband,  was 
good  against  such  judgment  creditor.— Watkins 
T.  Jones,  28  Ind.  12. 

te]  (tap.  1880) 
Where  a  complaint  merely  required  certain 
defendants  to  answer  if  they  had  any  claim  to 
the  proper^  in  contrOrer^,  and  stated  no  caase 
of  acdon  against  siH^h  defendants,  and  sought 
■0  relief  against  them,  their  demurrer  thereto 
presented  no  question  on  the  merits  of  their 
rtsim  to  the  property.— Woollen  t.  Wishmler, 
10  lod.  loa 

td]  (Sap.  1880) 
In  determining  the  sufficiency  of  a  plead- 
ing the  court  will  not  consider  a  paper  filed 
vith.  bat  not  constituting  the  foundation  of, 
the  pleading.— Stabl  v.  Hammontree,  72  Ind. 
103. 

M    (S«p.  1881) 

In  replevin  by  a  chattel  mortgagee  against 
a  purchaser  from  the  mortgagor,  the  mortgage 
i«  not  the  foundation  of  a  defense  based  on  the 
insufficiency  of  the  description  contained  there- 
in, and  cannot,  on  demurrer  to  the  answer, 
Ibongih  filed  therewith,  be  examined  to  sustain 
or  overthrow  tbe  same.- TIndall  r.  Wasson,  74 
Ind  m. 

It]  (Sap.  1881} 
A  reference  to  the  evidence  or  to  the 
vcidict  Is  not  available  for  the  purpose  of  aid- 
im;  an  exception  to  the  trial  court's  ruling  on 
detnnrrer  to  a  pleading.— Abell  v.  Kiddie,  75 
Ind.  345. 

[||   (Sap.  18SS) 
A  demurrer   raises   questions   upon  the 
pleadings,  and  the  court  cannot  assume  facts 


not  shown  by  tbe  pleadings  fbr  the  purpose 
of  sustaining  the  demurrer.— Eoeher  r.  CHixia- 
tian,  88  Ind.  81. 

[b]    (Sup.  ISSS) 

A  demurrer  can  be  sustained  only  for  de< 
fects  apparent  on  the  face  of  the  pleading  to 
which  it  is  filed,  and  evidence  cannot  be  exam- 
ined for  the  purpose  of  determining  the  suffi- 
ciency o'f  the  pleading.— Thames  Iioan  &  Trust 
Co.  T.  Berille,  100  Ind.  309. 

[1]  (Sup.  1888) 
The  sufficiency  of  a  paragraph  of  a  plead- 
ing, when  demurred  to,  must  be  determined  by 
the  facts  stated  therein,  and  not  on  matters 
elsewhere  appearing  in  the  record. — American 
Ins.  Co.  v.  Replogle,  114  Ind.  1,  15  N.  E.  810. 

Tbe  sufficiency  of  the  facts  stated  In  m 
pleading,  on  demurrer  thereto,  cannot  he  affected 
by  facts  stated  In  subsequent  pleadings,  or  by 
those  proven  on  the  trial.— Cole  r.  Gray,  139 
Ind.  Sup.  396,  38  N,  E.  8S6. 

[k]    (Sup.  1896) 

Where  an  answer  setting  up  the  statute  of 
limitations  is  demurred  to,  the  court  cannot  look 
beyond  tbe  facts  so  admitted  by  the  demurrer 
to  tbe  averments  in  the  complaint  to  ascertain 
when  the  cause  of  action  accrued. — State  ex  rel. 
Harrison,  v.  Osbom,  42  N.  E.  921.  143  Ind. 
071. 

ni    (App.  1900) 

^-  -Where  a  particular  paragraph  in  the  tn- 
swer  is  addressed  to  a  particular  paragraph  in 
the  complaint,  only  such  tects  as  are  well  plead- 
ed In  answer  to  the  partieolar  paragraph  In  the 
complaint  can  be  considered  in  determining  the 
sufficiency  of  the  answer,  and  oUier  facts  ad- 
dressed to  other  paragraphs  in  the  complaint 
are  unavailable.— Indiana  Natural  &  Illuminat- 
ing. Gas  Co.  T.  Anthony,  58  N.  E.  80^  28  Ind. 
App.  307. 

[m]    (App.  IBOl) 

W  here  a  pleading  Is  tested  by  demnrrer,  it 
must  stand  or  fall  on  its  own  averments,  and  it 
can  neither  be  weakened  nor  strengthened  by  a 
reference  to  other  parts  of  the  record. — Midland 
Steel  Co.  V.  Citizens'  Nat.  Bank,  SO  N.  B.  211, 
20  Ind.  App.  71. 

[q]    (App.  1902) 

Under  a  demurrer  to  an  answer  reaching 
back  to  the  complaint,  the  complaint  will  be 
considered  with  the  same  strictness  as  to  mat- 
ters appearing  on  the  face  thereof  as  under 
a  demurrer  directed  to  the  complaint  itself. — 
Hall  V.  Brownlee,  62  N.  E.  457,  28  Ind.  App. 
178. 

[o]     (App.  1902) 

Where,  In  a  solt  to  cancel  a  bond  and 
mortgage,  they  are  not  made  a  part  of  the 
complaint,  but  merely  filed  as  exhibits,  they 
cannot  be  considered  on  a  demurrer  to  the  com- 
plaint, in  determining  tbe  sufficiency  of  the 
pleading. — Marley  v.  National  Building,  Loan  & 
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SaTings  Am'h,  No.  2.,  62  N.  E.  1023,  28  Ind. 
App.  869. 

[p]    (SUP.  UOD 

On  demaner  to  a  complaint  for  want  of 
facta,  ^legations  vhlch  are  men  concloalons  of 
facta,  stated  by  way  of  zedtal  only,  cannot  be 
considered.— Indianapolis  &  Oreenfield  Rapid 
Transit  Co.  Foreman,  €9  N.  E.  609,  162  Ind. 
«5,  102  Am.  St.  Rep.  185. 

[q]   (Sup.  1910} 

On  demurrer  to  a  complaint  for  insuffi- 
cient facts,  the  court  must  determine  the  com- 
plaint's sufficiency  with  no  aid  outside  of  it.— 
Friedersdorf  v.  Lacy,  90  N.  E.  766. 

Fob  Cases  rsoic  OmsR  States, 

See  39  Cent.  Dig.  Plead.  S|  535-^;  1 
Cent.  Dio.  Abate,  ft  R.  §  205. 
.  See,  also.  SI  Cyc.  pp.  321-343. 

I  £17*  ECeet  n£  dMBwnm  mm  ovabIhc 
record. 

[a]  A  demurrer  oiwns  all  errors  in  the  plead- 
ings, and  judgment  thereon  goes  againut  the 
first  bad  pleader.— (Sup.  1820)  Tillotson  v. 
Ktipp,  1  BlBclif.  77;  (1861)  Bank  of  State  of 
Indiana  T.  Lockwood,  16  Ind.  306. 

[b]  A  demurrer  reaches  back  to  the  first  defect 
substance  In  the  pleadings.— (Sup.  1820)  Tillot- 
son  T.  St1^p,  1  Blackf.  601;  (1881)  Dorrell  t. 
Hannab,  80  Ind.  ^97 ;  (1881)  Du  Pont  v.  Beck, 
SI  Ind.  271. 

[e]    (Snp.  182S) 

On  demurrer  to  a  bad  replication,  where 
the  plea  is  bad  and  the  declaration  good,  the 
plaintiff  is  entitled  to  judgment— Puntenny  v. 
Paddock,  1  Blackf.  415. 

[dl    (Snp.  1844) 
A  demurrer  to  a  plea  opens  the  previous 
pleadings,  and  reaches  back  to  the  declaration. — 
Ferguson  t.  Rhoades.  7  Blackf.  262. 

[a]    (Snp.  186S) 

Where  a  declaration  contains  several 
counts,  and  on  demurrer  to  a  special  plea  and 
a  consequent  examination  of  the  declaration  the 
first  count  is  fonnd  to  be  insufficient  and  the 
special  plea  is  good  as  to  the  other  counts,  it  is 
of  no  consequence  whether  the  plea  is  valid  or 
not  in  regard  to  the  first  count,  as  a  bad  plea  is 
sufficient  for  a  bad  count.— First  t.  Bonewitz,  3 
Ind.  546. 

[f]  A  demurrer  to  a  replication  goes  badt  to 
the  plea,  and  raises  objections  to  defects  tbere- 
in.--(Sap.  1853)  Cooper  t.  HcJunkin,  4  Ind. 
290;  a853)  Barker  y.  Adams,  4  Ind.  574; 
(1877)  Rosa  T.  BosweU,  60  Ind.  235;  (1880) 
Uunklebarger  t.  Wbithall,  70  Ind.  214;  (1881) 
Farman  y.  (Aamberlain,  74  Ind.  82;  (1881) 
Town  of  Tipton  v.  Jones,  77  Ind.  307;  (1881) 
Marshall  t.  Stewart,  80  Ind.  189;  (1881) 
Knlppenbers  t.  Morris,  80  Ind.  540;  (1882) 
State  ex  reL  Metsker  t.  Mills,  82  lad.  126; 
(1882)  Axtel  t.  Ohase,  83  Ind.  546;  a882) 


Reed  v.  Higgins,  80  Ind.  14S;  (1S83)  Woods  v. 
Kessler,  93  Ind.  366 ;  (1885)  Cupp  v.  Campbell. 
2  N.  B.  565,  103  Ind.  213;  (1890)  Lieb  t. 
Licbenstein,  23  N.  E.  284,  121  Ind.  483;  (App. 
1891)  Western  Union  Telegraph  Co.  v.  Trum- 
bull, 27  N.  E.  813,  1  Ind.  App.  121;  (1891) 
Starke  v.  Dicks,  28  N.  E.  214,  2  Ind.  App.  125; 
(1892)  Jackson  v.  Butts'  Estate,  32  N.  ¥L  96, 
5  Ind.  App.  384;.  (1894)  Pittsburg,  C,  C.  & 
St  L.  R.  Co.  V.  Henderson,  30  N.  E.  376,  9 
Ind.  App.  480 ;  (1899)  Beckett  y.  Utile,  54  N. 
E.  1069,  23  Ind.  App.  65. 

Ig]    (Sop.  1K3) 

In  an  action  for  trespass,  the  first  connt  in 
the  declaration  was  in  the  usual  form  for  as- 
sault and  battery.  The  second  alleged  that  de- 
fendant unlawfully,  and  with  inhuman  violence, 
braised,  cut,  and  gashed  the  face  of  plaintiff. 
The  answer  alleged  that  the  relation  of  teacher 
and  pupil  subsisted  between  the  parties;  that 
plaintiff  as  such  pupil  was  disorderly,  and  de- 
fendant as  teacher,  finding  it  necessary  for  the 
good  government  of  the  school,  moderately  cror- 
rected  plaintiff  as  he  lawfully  might,  averring 
that  the  lawful  correction  constituted  the  sev> 
eral  acts  of  trespass  mentioned  in  the  declara- 
tion. Held,  that  the  answer  was  not  good  to 
the  second  count  and,  a  replication  to  it  having 
been  demurred  to,  the  answer  was  reached  by 
the  demurrer. — Cooper  v.  McJunkin,  4  Ind.  290. 

[hi  Under  Code,  {  50,  prescribing  the  gronnds 
of  demurrer  to  a  complaint,  and  section  54, 
directing  that  when  any  of  the  matters  enu- 
merated in  the  preceding  section  do  not  appear 
on  the  complaint  the  objection  may  be  taken 
by  answer,  and  if  no  sucfa  objection  is  taken 
either  by  demurrer  or  answer  the  defendant 
shall  be  deemed  to  have  waived  the  same,  except 
only  the  objection  to  the  jurisdiction  of  the 
court,  a  demurrer  only  reaches  to  the  particular 
pleading  demurred  to,  and  the  court  cannot  ex- 
amine tbe  pleadings  for  the  first  error,  unless 
for  the  purpose  of  determining  the  Jurisdiction. 
—(Sup.  1854)  Johnson  t.  Stebbins,  5  Ind.  364; 
(1855)  Mason  v.  Toner,  6  Ind.  328;  (1855) 
Freeman  t.  Robinson,  7  Ind.  SSli  (1850)  Gim- 
bel  T.  Smldtb,  Id.  027. 

[bh]    (Sup.  1854) 

Under  tbe  present  system  of  pleading,  de- 
murrers cannot  reach  back  through  all  the 
pleadings  for  error,  bnt  only  for  the  purpose 
of  examining  the  jurisdiction  of  the  conrt— 
Johnson  T.  Stebbins,  5  Ind.  304. 

m  (Sup.  um 

No  merely  formal  defect  in  a  dedaration 
can  be  inquired  into  on  demurrer  to  a  defective 
plea.— Sho(^  T.  State  ex  reL  Stevens,  6  Ind. 
113. 

Cll]  (S«p.UBB) 

A  demurrer,  under  the  practice  act  of  1852, 
does  not  extend  beyond  the  pleading  to  which 
it  is  addressed.— Mason  v.  Toner,  6  Ind.  32S. 
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A  demnrrer  to  a  replication  which  denied 
a  material  allegation  of  the  answer  relates  back 
to  the  complaint  as  a  whole,  and  as  the  com- 
plaint contained  one  good  paragraph,  the  demur- 
rer was  property  overruled.— Ilayworth  v.  Jnnc> 
Uon  B.  Co..  13  Ind.  348. 

[jj]  A  demurrer  to  an  insufficient  reply  will 
be  carried  back  to  the  answer.— (Sup.  1860) 
WHey  V.  Howard,  15  Ind.  160;  (1865)  Ellis 
T.  Kenyon,  25  Ind.  134;  (18(5r»)  Dunning  t. 
Driw.  25  Ind.  269;  (1884)  Wilhite  v.  Ham- 
rick.  92  Ind.  594:  (1887)  Gray  v.  National  Ben. 
Ab'o.  m  Ind.  631.  11  N.  E.  477. 

{kl  (8«p.l8fit) 
In  a  Boit  for  the  possession  of  personal 
pnper^.  the  answer  was—First,  a  general  de- 
oiil;  second,  a  claim  nnder  a  mortgage.  A 
alleged  that  the  mortgage  was  procured 
lij  a  frandalent  representation,  and  tlie  in- 
rapadty  of  the  defendant  to  ezecnte  It.  ffeld, 
that  a  demurrer  to  the  detectlTe  paragraph 
of  the  reply  reached  back  to  the  defective  an- 
nrer.  to  whidi  it  was  offered  In  reply,  and 
vhich  was  bad  for  a  failure  to  properly  plead 
tbe  mortgage. — Loucbheim  t.  Gill,  17  Ind.  139. 

Ikk]  A  demurrer  to  an  answer  in  abatement 
doei  not  reach  hade  to  the  complaint,  because 
soeh  answers  are  not  addressed  to  the  com- 
plaint—(Sup.  1862)  Price  v.  Grand  Rapids  & 
I.  B.  Co.,  18  Ind.  137;  (1886)  Indiana,  B. 
k  W.  Ry.  Co.  T.  Foster,  107  Ind.  430,  8 
N.  E.  264. 

m    (S»p.  1863) 
Where  both  complaint  and  answer  are  bad, 
a  demurrer  -to  the  latter  reaches  back  to  and 
nhoold  be  sustained  as  to  the  complaint.— Sugar' 
C  reek  Tp.  t.  Johnson.  20  Ind.  280. 

[11]  A  demnrrer  to  an  answer  to  a  complaint 
reaches  back  to  the  complaint.— (Sup.  1864)  Mc- 
Ewen  V.  Ilussey,  23  Ind.  395;  (1871)  Lytle  v. 
L}^le,  37  Ind.  281 ;  (1872)  Whitman  r.  Mason, 
40  lod.  189;  (187^  Hain  v.  Northwestern 
Grarel  Road  Co.,  41  Ind.  19G;  (1874)  Kretscb 
r.  Helm,  45  Ind.  438;  (1874)  Nelson  t.  Blakey. 
47  Ind.  38;  (1876)  Batty  v.  Fount,  54  Ind. 
4S2;  (1879)  Kellogg  v.  Tout,  65  lud.  146;  (ISSl) 
Pittsburgh,  C.  &  St  L.  Ry.  Co.  v.  Illxon,  70 
Ind.  Ill;  (1881)  Dorrell  v.  Hannah.  80  Ind. 
497;  (1881)  -Etna  Ins.  Co.  v.  Black.  Id.  513; 
(1881)  Same  v.  Kittles,  81  Ind.  96;  (1882)  State 
ex  rel.  Braden  v.  Krug,  82  Ind.  58:  (1882) 
Worley  t.  Harris,  Id.  493;  (1882)  Headrick 
T.  Brattain,  83  Ind.  188;  (1882)  Gibnore  v. 
tUmilton,  Id.  106;  (18S3)  State  ex  rel.  Martin 
T.  Porter,  89  Ind.  260;  (1884)  Newcomer  v. 
Alexander,  96  Ind.  453;  (1885)  Bowen  v.  Strik- 
er. 100  Ind.  45 ;  (1886)  Reeves  v.  Howes,  6  N. 
E.  904,  104  Ind.  435;  (1890)  State  ex  rel.  Fry 
t.  Board  of  Com'rs  of  Martin  County,  25  N. 
E.  286, 125  Ind.  247;  (App.  1892)  Indiana  Live 
9tw^  Ins.  Co.  V.  Bogeman,  30  X.  E.  7,  4  Ind. 
App.  237;  (1894)  Davis  &  Rankin  Bldg.  &  Mfg. 
Co.  y.  Booth,  10  Ind.  App.  304,  37  N.  E. '818; 


(1804)  Board  of  Com'ra  of  Posey  County  v. 
Stock,  11  Ind.  App.  167,  36  X.  E.  928:  (Sup. 
1895)  State  ex  rel.  Magnet  v.  Kemp,  141  Ind. 
125,  40  N.  E.  661 ;  (App.  1897)  Western  Assur. 
Co.  V.  Koontz,  46  N.  E.  95.  17  Ind.  App.  54; 
(1901)  Repp  V.  Lesher.  61  N.  E.  609,  27  Ind. 
App.  360;  (1902)  Hall  v.  Brownlee,  62  N.  R 
457,  28  Ind.  App.  178;  (Sup.  1903)  Alexander 
V.  Spaulding,  66  N.  B.  604, 160  Ind.  176;  (1903) 
State  ex  rel.  Keifer  v.  Wheatley,  66  N.  E.  684, 
160  Ind.  183;  (1904)  Mitchell  v.  City  of  Peru, 
71  N.  B.  132,  163  Ind.  17;  (1906)  Whltesell  v. 
Strickler,  78  N.  B.  845,  167  Ind.  602,  119  Am. 
St.  Rep.  524;  (App.  1906)  Bonham  v.  Doyle, 
77  N.  E.  859,  79  N.  E.  458,  39  Ind.  App.  438. 

[m]    (9a  p.  1871) 

Under  2  Gav.  &  H.  St  p.  92,  8  64,  pro- 
viding that,  where  the  facts  stated  in  the  an- 
swer are  not  sufficient  to  constitute  a  cause  of 
defense,  plaintiGf  may  demur,  and  unless  objec- 
tion be  BO  taken  by  demurrer,  it  shall  be  deemed 
to  4)e  waived,  does  not  prevent  a  demurrer  to  a 
reply  being  carried  back  to  a  defective  answer. 
—Menifee  V.  Clark,  35  Ind.  304;  Turpin  t. 
Clark,  Id.  S7& 

(mm]  (Sttw.  1872) 

In  an  action  on  a  note  secured  by  a  mort- 
gage on  a  portable  sawmill,  the  answer  alleged 
that  the  note  was  given  in  consideration  of  the 
sale  of  the  mill,  which  sale  was  made  on  a  writ- 
ten agreement,  executed  by  plaintiff  to  defend- 
ant, warranting  it  to  be  in  good  and  complete 
ninning  order,  and  that  there  was  a  breach  of 
such  warranty,  etc.  There  was  no  copy  of  the 
written  contract  filed  with  tbe  answer.  To 
this  there  was  a  reply  that  the  written  contmct 
was  simply  preliminary  to  an  examination  of 
the  mill  by  defendant,  and  that  such  examina- 
tion bad  been  made,  and  tbe  note  thereupon  ex- 
ecuted, and  the  written  contract  surrendered 
op.  A  demnrrer  to  this  reply  was  overroled. 
Held,  that  the  reply  was  good,  and  that  if  bad. 
the  demurrer  should  have  been  sustained  to  tlie 
answer  for  the  failure  to  file  therewith  a  copy 
of  the  written  agreement — Drook  t.  Irvine,  41 
Ind.  430. 

[n]    (Sup,  187?) 

Where  an  insufficient  answer  Is  pleaded  to 
the  whole  of  a  complaint  consisting  of  suffident 
and  insufficient  paragraphs,  a  demurrer  to  such 
answer  cannot  be  so  carried  back  as  to  sustain 
it  to  tbe  insafficient  paragraphs  of  such  com- 
plaint.— Tracewell  v.  Peacock,  55  Ind.  572. 

[nn]    (Sup.  1877) 

If  a  complaint  is  found  to  be  insufficient 
on  demurrer,  the  insufficiency  of  tbe  answer 
need  not  be  considered.— Bundy  t.  Hall,  00  Ind. 
177. 

[o]     (Sap.  1880) 

A  demurrer  to  an  answer  to  a  cross-com- 
plaint should  have  been  carried  back  to  the 
crosB-com plaint  and  sustained  where  it  failed  to 
state  a  cause  of  action.— Godfrey  v.  Wilson,  70 
Ind.  50. 
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[oo]    (Sup.  ISSl) 

Oq  demurrer  to  the  answer,  defeodaot  may 
attack  the  complaint  on  the  ground  that  it  does 
not  state  facts  sufScieot  to  constitute  a  cause 
of  action.— Ctoold  T.  Seyer,  75  Ind.  60. 

[p]     (S«p.  1881) 

A  demamF  to  a  paragraph  of  the  reply 
which  is  sofficfent  cannot  reach  bach  and  be 
sustained  to  the  answer,  some  of  the  paragraphs 
of  which  are  good,  thouiA  a  demaner  might  l>e 
correctly  sustained  as  to  others.— Bradford  v. 
Russell,  79  Ind.  64. 

[pp]  A  bad  reply  to  a  bad  answer  will  be  held 
good  on  demurrer.— -(Sup.  1S^>  State  ex  rel. 
Metsker  t.  Mills,  82  Ind.  128;  (1882)  Ashley  v. 
Foreman,  85  Ind.  65;  (1893)  Peden  v.  Gavins. 
134  Ind.  494,  34  N.  B.  7.  39  Am.  St.  Rep.  27a 

[q]  (Sup.  X8SZ) 
A  bad  answer  is  a  good  eoouKh  answer  to 
a  bad  cross-complaint— Axtel  v.  Chase,  83  Ind. 
546. 

tool  (Sup.  1882) 

The  overruling  of  demurrers  to  separate 
answers  addressed  severally  to  each  i>aragraph 
of  the  complaint  does  not  reach  ba.A  so  as  to 
ceUI  in  question  on  appeal  the  sufficiency  of 
each  paragraph  of  the  complaint.— Haymond  v. 
Saucer,  84  Ind.  3. 

[r]  (8np.  1SS2) 
A  demurrer  to  a  paragraph  of  an  answer 
brings  the  sufficiency  of  the  complaint  in  ques- 
tion only  so  far  as  the  sufficiency  of  that  para- 
graph of  the  answer  is  concemed.- Jenkina  v. 
Rice,  84  Ind.  842. 

[nr]    (Sap.  1888) 

On  demurrer  to  a  cross-complatnt  defend- 
ant cannot  avail  himself  of  the  fact  that  the 
complaint  was  defective.— Anderson  Building. 
Loan  Fnnd  &  Savings  A»'n  T.  Thompson,  88 
Ind.  405. 

[a]  (Svp.l883> 
The  common-law  rule   that  a  demurrer 
searches  the  record  cannot  prevail  in  all  its  rig- 
or under  the  Code.— Scheible  v.  Slagle.  8Q  Ind. 
323. 

[ss]    (Sap.  1883) 

If  the  complaint  is  iuRufficient.  a  demurrer 
to  the  answer  should  not  be  Busfained,  whether 
the  answer  is  good  or  bad.— Scott  v.  State,  81) 
Ind.  308. 

[t]  (Sup.  1886) 
Wbere  the  answer  of  the  defendant  is  held 
good  on  demurrer,  a  demurrer  to  the  reply  will 
not  be  carried  back  to  the  complaint  by  the 
court,  of  Its  own  motion.— Gilbert  v.  Bakes,  lOti 
Ind.  558,  7  N.  E.  257. 

[tt]    (Hup.  1893) 

Where  a  cross-complaint  was  bad  the  over- 
ruling of  demurrers  to  certain  paragraphs  of  the 
answer  was  not  error,  as  a  bad  enawer  is  good 
to  a  bad  complaint.- Alkire  v.  Alkire,  32  N.  E. 
571.  134  Ind.  350. 


[u]    (8np.  1897) 

A  demurrer  to  an  answer  that  purports  to 
answer  only  one  paragraph  of  the  complaint 
cannot  be  carried  badt  and  sustained  as  a  de- 
murrer to  the  whole  complaint. — State  ex  reL 
Goodman  v.  Halter,  47  N.  E.  665.  49  N.  E:. 
7,  149  Ind.  202. 

£au]  (8vp.l8gS) 

The  right  to  carry  a  demurrer  to  an  an- 
swer back  to  and  sustain  It  to  the  complaint 
depends  entirely  on  whether  the  facts  stated  In 
the  answer  as  an  objection  to  the  complaint  and 
admitted  by  the  plaintiflfB  demurrer  to  the  an- 
swer can  be  con^ered  aa  a  part  of  the  facts  on 
which  the  complaint  rests.- Melntodi  t.  Zar> 
ing,  49  N.  B.  164^  160  Ind.  SOL 

[v]  iSmp.  1888) 
Where  a  complaint  falls  to  state  a  canae  of 
action.  It  is  not  error  to  overrule  demurrers  to 
the  answers;  a  bad  answer  being  good  enougli 
for  a  bad  comiHalnt- Hiatt  v.  Town  of  Darlinc- 
ton,  53  N.  E.  825,  162  Ind.  67a 

[w]   (Sup.  1800) 

A  demurrer  to  an  answer  in  abatement  can- 
not be  carried  back  and  sastained  to  the  com- 
plaint.—Goldsmith  T.  ChippB,  55  N.  B.  855,  164 
Ind.  28. 

[w]    (App.  1905) 

Where  defendant's  answer  is  held  good  on 
demurrer,  failure  to  carry  the  demurrer  back 
to  the  complaint  is  not  error. — Embree  v.  Em- 
merson,  37  Ind.  App.  16,  74  N.  E.  44,  1110. 

[WW]   {Sdp.  1907) 

A  demurrer  to  a  reply  will  be  carried  back 
and  sustained  to  an  insufficient  answer — Glens 
Falls  Ins.  Co.  v.  Michael,  167  Ind.  659.  74  N. 
G.  964.  78  N.  E.  005.  8  L.  R.  A.  <N.  S.)  70a 

[X]  (APP.U07) 
A  bad  reply  is  good  enough  for  a  bad  an- 
swer.—JGtna  Ufe  Ina.  Go.  v.  Bockting,  39  Ind. 
App.  580.  79  N.  E.  524. 

[xx]  A  bad  answer  Is  good  enough  for  a  bad 
complaint.— (App.  1007)  Bonham  v.  Doyle,  39 
Ind.  App.  438,  77  f?.  E.  859,  70  N.  E.  458; 
(Sup.  1909)  Town  of  Windfall  City  t.  State  ex 
rel.  Wood,  172  Ind.  302.  88  N.  E.  60S, 

[y]  (App.  1909) 
A  demurrer  to  an  answer  for  want  of  facts 
will  search  the  record  and  test  the  sufficiency  of 
the  complaint  for  want  of  facts  to  state  a  cause 
of  action,  and,  when  properly  assigned  in  an 
appellate  court,  will  be  applied  to  the  complaint 
with  the  same  force  as  a  demurrer  to  the  com- 
plaint alone.— Cobe  v.  Malloy,  88  N.  E.  62a 

iTJi    (App.  1909) 

A  demurrer  to  an  answer  will  search  the 
record  and  test  the  sufficiency  of  the  complaint 
for  want  of  facts  to  state  a  cause  of  action, 
although  there  may  be  no  actual  ruling  on  the 
demurrer  to  the  answer.— Neyens  v.  Flesher,  88 
N.  B.  626. 
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W  (App.  1909) 
Ad  answer  to  a  complaiot  for  materialB 
sold  and  delivered  and  labor  performed,  alleged 
hj  its  first  paragraph  pleaded  a  geoeral  denial 
and  ID  a  second  paragraph  that  plaiatiff  did  the 
work  and  sold  the  material  under  a  contract 
icith  defendant's  husband,  and  that  she  in  do 
war  authorized  him  to  purchase  the  material  or 
do  the  work.  To  this  the  reply  averred  that  de- 
fendant's busbaud  was  her  geoeral  agent,  and 
by  her  direction  and  with  her  knowledge  and 
coDsent  be  built  the  greenhouse  in  question  on 
her  land.  Held,  that  all  the  facts  in  the  second 
paragraph  of  the  answer  could  have  been  proved 
under  the  general  denial  to  the  complaint,  and 
that  the  matters  alleged  were  Burplusage,  so 
that  the  reply,  even  if  a  departure,  was  suffi- 
cient as  to  the  answer.— Colt  t.  Lawxencebarg 
Lumber  Co.,  88  N.  B.  720. 

[n]   (Sap.  1910) 
A  demurrer  to  a  plea  in  abatement  does  not 
search  the  record  and  cannot  be  carried  back, 
and  KDBtained.  to  the  complaint — Darnell  v. 
State.  90  N.  B-  769. 

Ins]  (App.1910) 

In  an  action  on  a  Ufa  policy,  where  defend- 
ant's liability  was  predicated  on  extended  insur- 
ance, the  compliant  affirmatively  ^owed  that 
the  Company  was  organised  and  tiaoaaeting 
bnsiitess  under  a  certain  statute,  and  the  answer 
aOeged  that  the  company  had  no  authority  to  is- 
sue t  policy  for  extended  insurance.  Held,  that 
if  the  contention  was  correct  the  demurrer  to 
the  answer  should  be  carried  hack  and  sus- 
tained to  the  compl^nt.— Federal  life  Ins.  Co. 
V.  Arnold,  90  N.  E.  493. 

Fok  Cases  nou  Otheb  States, 

Sbb  39  Cent.  Dio.  Plead.  SS  540-548. 
See,  also,  31  Cyc  pp.  338-343. 

f  S18.  Hrartas  mmd  detenalMtlom  on  de- 

To  plea  in  abatement,  see  ante,  f  111. 

[1]  (Sap.  1832) 
Three  pleas  in  bar  were  filed,  and  issue  in 
bet  wa^  taken  on  the  first  plea.  The  second 
was  cwi  noticed.  There  was  a  replication  to  the 
tliird  i-lea,  and  demurrer  to  the  replication,  and 
jodgoieot  for  the  plaintiff.  Held,  that  the  sec- 
ODd  plea  and  the  issue  ahould  be  disposed  of 
before  the  plaintiff  could  have  final  judgment — 
Hanna  v.  Ewing,  3  Blackf.  34. 

[b]  (Sup.  1S32) 
Two  pleas  were  filed  to  an  action,  and  a 
demarrer  to  the  first  plea  was  sustained,  and 
final  jndgment  rendered  thereon  for  the  plain- 
tiE.  Held,  that  the  judgmttut  was  erroneous, 
the  second  plea  not  being  disposed  of. — Patter- 
soo  V.  Salmon.  3  Blackf.  131. 

[«1    (Sap*  1S33) 
The  defendant,  in  leplevln,  pleaded  three 
piMs  In  bar.   A  replication  to  one  of  them  was 
demurred  to,  and  the  demurrer  overraled.  Held 


that,  while  the  other  pleas  were  undisposed  of, 
the  plaintiff  could  not  have  final  judgment.— 
Fitch  V.  Dunn.  3  Blackf.  142. 

[d]    (Snp.  1885) 

If  a  declaration  on  a  bastardy  bond,  setting 
out  the  condition  and  assigning  breaches,  be 
demurred  to,  and  the  demurrer  be  not  snstalnedt 
the  judgment  on  demaraer  lAonld  be  interlocu- 
tory only;  and  the  truth  of  the  bxeaches  and 
amount  of  the  damages  shonM  be  ascertained. 
After  that,  final  judgmmt  may  be  rendered  for 
the  penalty,  with  costs,  and  execation  be  award- 
ed for  the  damages  assessed  and  the  costs.— 
Trimble  v.  State  ex  rel.  Hobaugh,  4  Blackf.  42. 

[fl]     (Sap.  1839) 

In  a  suit  against  A.  and  B.,  the  plaintiff, 
pursuant  to  the  statute,  entered  a  suggestion  of 
"not  found"  as  to  6.  Afterwards  both  the  de- 
fendants appeared  and  filed  a  general  demurrer 
to  the  declaration.  Held,  that  the  court,  on 
overniHng  the  demurrer  in  such  case,  should 
render  judgment  against  both  defendants. — Tip- 
ton T.  Barron,  5  Blackf.  154. 

m  (Snp- 1841) 
On  overruling  a  demurrer  to  a  declaration 
on  a  constable's  bond,  final  judgment  ought  not 
to  be  rendered  for  the  plaintiff  without  a  jnry 
of  Inquiry.— Jraies  v.  State  ex  reL  Lafayette 
Ins.  Co.,  5  Blackf.  492. 

[g]  (Sap.  1841) 

If  a  declaration  on  a  constable's  bond,  set- 
ting out  the  condition  of  the  bond,  etc.,  be  de- 
murred to,  and  the  demurrer  be  overruled,  the 
damages  should  be  assiessed  by  a  jury  under  the 
statute.— Graham  v.  State,  6  Blackf.  32. 

[h]  (Snp.  1842) 

In  debt  on  a  promissory  note,  the  pleas 
were  (1)  nil  debet;  (2)  payment  and  set-off. 
There  were  two  replications  to  the  second  plea, 
and  demurrers  to  the  replications.  The  demur- 
rers were  overruled,  and  final  judgment  was  en- 
tered for  the  plaintiff.  Held,  that  the  judgment, 
the  general  issue  remaining  undisposed  of,  was 
erroneous, — Cook  t.  Brown,  6  Blackf.  220. 

[I]  (Sap.  184S) 
Where  there  are  several  pleas  filed  and  de- 
murred to,  and  one  of  the  pleas  is  held  valid  on 
demurrer,  final  judgment  must  be  reodered  for 
the  defendant,  though  the  demurrers  to  the  oth- 
er pleas  are  anstalned.— Culver  v.  Smart,  1  Ind. 
65,  Smith,  50. 

[J]  (Snp.lSH) 

It  is  error  to  proceed  to  the  trial  of  an  is- 
sue of  fact  without  disposing  <tf  a  demurrer. — 
Gray  v.  Cooper,  6  Ind.  606. 

[k]    (Svp.  I8GS) 

An  answer  was  in  three  paragraphs.  The 
plaintiff  demurred  to  the  first,  whereupon  the 
defendant  withdrew  the  other  two ;  the  demur- 
rer being  for  substance.  Held  no  error  to  enter 
judgment  on  sustaining  the  demurrer,  without 
allowing  further  answer.— Mangeot  v.  Block,  11 
Ind.  244. 
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[1]  (Bap.lSBft) 

Under  the  statute,  where  a  demurrer  to  the 
answer  has  been  overruled,  and  a  demurrer  to 
the  replication  ouBtained,  if  the  plaintiEE  makes 
no  farther  reply,  dual  judgment  must  be  -ren- 
dered for  the  defendant— Wilaon  t.  Ray,  13 
Ind.  1. 

[m]    (Sup.  1S69) 

When  a  demurrer  to  an  answer  is  sustained, 
if  the  defendant  does  not  ask  leave  to  amend, 
the  court  maj  render  final  judgment  against  him. 
—Giles  T.  QolUon.  13  Ind.  487. 

[n]  (8«p.l8n) 
One  good  paragraph  of  an  answer,  admitted 
b7  a  demumr,  will  sustain  a  judgment,  though 
the  general  issue  has  been  pleaded  and,  not  tried. 
— Talbott  V.  Armstrong,  14  Ind.  254. ' 

[o]     (Snp.  1860) 

On  overruUn?  a  demurrer,  our  statute  does 
not  require  the  court  to  expressly  order  the  par- 
ty to  plead  over.  It  is  enough  that  no  opposi- 
tion is  made  by  the  court  to  liis  pleading  over. 
—Sage  T.  Matbeny,  14  Ind.  869. 

[p]    (Bnv*  UW) 

A  judgment  on  a  trial  on  an  iatne  of  fact 
raised  by  answer  will  not  be  reversed  because  a 
demurrer  to  the  comjdaint  was  pending  unde- 
cided.—I^sselle  T.  Wilson,  14  Ind.  t^. 

[q]  (Siip.iaei) 
Where  a  cause  Is  submitted  to  the  court  for 
trial,  there  being  an  issue  of  law  upon  demurrer 
not  disposed  of,  it  will  be  presumed  that  that 
issue  waa  dedded  in  the  general,  finding;  bat  it 
is  error  to  try  issues  of  fact  before  the  jury, 
when  issues  of  law  remain  undisposed  of.— An- 
derson T.  Weaver,  17  Ind.  223. 

Ir]    (Svp.  186S> 

In  a  suit  against  a  husband  and  wife,  the 
plaintiff  demurred  to  the  wife's  answer.  Held, 
tliat  it  was  error  to  go  to  a  trial  of  the  issues  of 
fact  before  a  disposal  of  this  demurrer^— Waldo 
V.  Richter,  17  Ind.  634, 

[al  (8dp.186<} 
Where  a  demurxer  asslgniiv  several  causes 
is  sustained,  the  court  cannot  be  required  to 
specify  the  ground  on  which  its  action  is  based. 
—Nave  T.  King,  27  Ind.  356. 

[Q    (Sup.  1871) 
After  the  snbmisslon  of  a  cause.  If  it  be 
discovered  tluit  an  issue  of  law  on  a  demurrer  is 
undisposed  of,  tlie  submission  should  be  set  aside. 
—Miles  V.  Buchanan,  30  Ind.  400. 

[u]     (Sap.  1ST4) 

Where  a  complaint  shows  that  one  of  the 
plaintiffs  sues  by  a  guardian,  and  tbe  answer  al- 
leges that  eight  years  prior  to  the  filing  of  tbe 
complaint,  the  plaintiffs,  being  of  full  age  and 
competent  to  contract,  made  a  contract,  etc.,  the 
court  will  not  presume,  on  demurrer  to  answer, 
that  tbe  plaintiff  suing  by  guardian  was  insane 
or  an  infant  at  the  time  of  making  the  contract 
set  up  in  answer.— Moore  v.  Kerr,  40  Ind.  408. 


[vl    <8kp.  1870 

On  sustaining  a  demurrer  to  insufficient 
paragraphs  of  a  reply  to  certain  paragraphs  of 
an  answer  to  a  complaint  containing  both  suf- 
ficient and  insufficient  paragraphs,  it  is  error  to 
render  a  final  judgment  against  plaintiff  upon 
his  refusing  to  reply  further,  tliereby  leaving  un- 
tried issues  formed  by  a  genera]  denial  and  an 
answer  of  payment— Seits  v.  Stnel,  02  Ind.  263. 

[w]     (Sap.  1879) 

After  a  defendant  has  vitbdrawn  his  gen- 
eral denial,  after  excepting  to  the  court's  ruling 
in  sustaining  a  demurrer  for  insufficiency  to  tbe 
affirmative  paragraphs  of  his  answer,  the  court 
may  reconsider  its  previous  action  and  overrule 
the  demurrer,  over  defendant's  exception.— Ather- 
ton  V.  Sugar  Creek  &  P.  Turnpike  Co.,  67  Ind. 
334 

[il   (Sap.  1885) 

Tbe  Ioterp<»iiion  of  a  defective  answer,  to 
wbich  a  demurrer  is  sustained,  is  a  failure  to 
plead  over  after  the  overruling  of  a  demurrer  to 
the  origin&l  answer,  within  tbe  meaning  of  Rev. 
St  1883,  i  345,  and  the  case  will  thereafter 
proceed  as  tbongh  no  answer  had  been  interpcs- 
ed.-McKinney  v.  State,  101  Ind.  855. 

[y]   (Sap.  1891) 

A  trial  court  may  of  its  own  motion  during 
the  progress  of  a  case  reconsider  and  reverse  a 
former  ruling  on  a  demurrer  made  by  it  Iberein. 
—First  Nat.  Bank  of  Huntington  t.  Willlaiui, 
126  Ind.  423,  26  N.  B.  75. 

[yy]   (App.  1892) 

A  judgment  rendered  on  a  demurrer  to 
plaintifTs  amended  complaint  in  the  words  "the 
court  renders  judgment  for  tbe  defendant,"  etc. 
Is  sufficient  in  form.— City  of  La  Porte  t.  Or- 
gan, 5  Ind.  App.  309,  32  X.  B.  342. 

Ir]    CAPP.  1894) 

Rev.  St.  1894,  |  379,  providing  for  lib- 
erality in  the  construction  of  pleadings,  does  not 
apply  to  a  demurrer.— Merrill  t.  Pepperdine, 
9  Ind.  App.  416,  86  N.  E.  921. 

[ss]   (App.  1896) 

On  overruling  a  demurrer,  it  is  error  to 
enter  final  judgment  against  demurrant  without 
giving  him  an  opportunity  to  plead  over. — Chica- 
go &  S.  E.  Ry.  Co.  T.  Adams,  12  Ind.  App. 
317,  39  N.  E.  877. 

For  Cases  fbom  Otheb  States. 

See  39  Cbkt.  Dig.  Plead.  {{  549-566;  12 

Cent.  Dig.  Corp.  |  2044. 
See,  also,  31  Cyc.  pp.  345,  346. 

SS19.  Opwrmtlon  and  effaat  of  detetslom 
on  demurrer. 

As  res  judicata,  see  Judgubnt,  fS  572,  656. 
Decision  of  appellate  court  as  authority  in 

lower  court,  see  Coubtb,  i  91. 
Objections  to  rulings  on  demurrer  and  waiver 

thereof,  see  post,  |§  415-418. 

Fob  Cases  from  Other  States, 

See  39  Cent.  Dig.  Plead.  1$  507-583. 
See,  also,  31  Cyc.  pp.  340-357. 
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|SX1.  —  OverrnllBc  dentwnr. 

ObJectloDi  to  answer  in  proceedings  for  dfs- 
tribattoB  of  decedent'0  estate,  see  Exbcutobs 

AVO  ADHIinSXBATOBS,  |  314. 

[a]  (8«p.l89f) 

The  orerraliiic  of  a  demarrer  to  an  aurwer* 
wUdi  relies  on  the  Invalidity  of  an  ordinance, 
is  in  effect  a  holding  that  the  ordinance  was 
fdl— City  of  SheibyTiUe  T.  Cleveland,  O.,  G. 
ft  St  L.  Ry.  Co^  44  N.  B.  929, 146  Ind.  66. 

toB  Casks  fbou  Otheb  States. 
See  39  Cent.  Dio.  Plead,  i  667. 
See,  also,  SI  Cye.  p.  340. 

|t2t.  ^—  PloacUnc  OTor  aftw  densav- 
rev  oremilod. 
(*]    (Sap.  1894) 
A  party  demurring  to  a  complaint  ao- 
der  Rev.  St.  18S1,  }  396  (Rev.  St  1894,  9  399), 
ieekins  relief  from  a  Jad^ent,  is  not  on  its 
hang  oTermled,  precladed  thereby,  bat  may  be 
alloired  to  file  counter  affidavits.— Suin  v.  Des- 
ehtmpt  138  Ind.  602,  S8  N.  E.  176. 

foi  Cases  from  Otubb  States, 

See  39  Cent.  Dio.  Plead.  U  670^74. 
See,  also,  31  Cyc.  p.  346. 

12X3.           SvstalBlas  demmor. 

[ft]    (Sap.  1880) 
An  answer  cannot  be  compelled  to  a  plead- 
inc  a  demnirer  to  which  appears  on  the  record 
to  stand  sustained.— MIddleton  v.  Miller,  14  Ind. 
537. 

[b]  (tap.  UN) 

It  is  a  sufficient  reason  for  stippressii^  poi^ 
tions  of  a  depodtion  that  such  portions  only 
tend  to  prove  matters  set  op  in  a  spedal  answer 
sad  cross^omplaint,  to  which  a  demurrer  has 
property  beMi  suatained.— Paine  v.  Lake  Erie  & 
L.  R.  Co.,  31  Ind.  283. 

[c]  (Sap.  1S7S) 

Evidence  offered  in  support  of  an  answer 
which  baa  been  held  bad  on  demurrer  should  be 
ejected.— Sim  v.  Hurst,  44  lod.  579. 

Ul    (Sap.  1891) 

Where  a  paragraph  of  the  reply  is  subject 
to  demurrer  on  the  ground  that  the  matters  al- 
leged therein  are  provable  under  general  denial 
in  the  reply,  the  ruling  of  the  court  in  anatain- 
iag  nch  a  demurrer  does  not  become  erroneous 
teeaue  of  the  subsequent  withdrawal  of  the  gen- 
eral deniaL— Baltes  v.  Baas  Foundry  &  Machine 
Work^  28  N.  E.  310.  129  Ind.  186. 

M  (APP.UOD 

Where  neither  paragraph  of  a  complaint 
states  hcts  sufficient  to  constitute  a  cause  of  ac- 
tion, and  the  court  sustained  the  demurrer  to 
eadi  paragraph  without  designating  the  ground 
thereof,  an  objection  tliat  it  was  sustained  as  to 
both  causes,  and  therefore  tliat  If  either  para- 
gnph  would  withstand  a  donurrei  for  either 
nme  the  judgment  must  be  reversed,  was  un- 
tenable—Sherfey   &   Kidd   Co.   v.   Board  of 


Com'rs  of  Clay  County,  69  N.  E.  186,  26  Ind. 
App.  66. 

Fob  Gases  noK  Othxb  States, 
Sec  39  Cbiit.  Dia.  Head,  i  66& 
See,  also,  31  Cyc.  p.  840. 

1284.  — >  SwialalMK  do»«nw  to  pwrt 
of  plaadiBC. 

[a]  (Sap.UI8) 

If  then  be  two  i^eae,  eadi  to  t3ie  whole 
cause  of  action,  and  <me  on  demurrer  be  adjudg- 
ed good,  the  plaintiff  can  proceed  <  no  further.— 
CuUer  V.  Cox.  2  Blackf.  178^  IS  Am.  Dec.  152. 

n>:  (App.  1898) 

A  judgment  cannot  be  rendered  against  a 
defendant  on  a  count  to  which  bis  demurrer  baa 
been  sustained.— PeninsQlar  Stove  Co.  v.  EHis, 
51  N.  E.  105.  20  Ind.  App.  401. 

Fob  Cases  fbom  Otheb  States, 
See  39  Cent.  Dig.  Plead.  1  66& 
See,  also,  31  Cyc.  p.  848. 

I S26.         Am— ilaieat  or  tmrtkar  pleads 
-  las  aftw  doKnner  snstalaed. 

Affidavit  in  supplementary  proceedings,  see  Ex- 
ecution, S  377. 

Demurrer  to  amended  pleading,  see  post,  i  254. 

Waiver  of  error  in  ruling  by  amendment,  see 
poet,  I  417. 

[a]  (Sap.  1861) 

A  demurrer  was  sustained  to  a  complaint 
as  claiming  an  amount  beyond  the  jurisdiction 
of  the  court.  Afterwards  an  act  was  passed  en- 
larging the  jurisdiction.  Heti,  that  an  amend- 
ment of  the  ad  damnum  was  properly  allowed.— 
Dick  T.  Niles,  17  Ind.  239. 

[b]  (Sap.  1871) 

Code,  i  53  {2  Gav.  &  H.  Rev.  St.  p.  81), 
which  provides  for  the  amendment  of  pleading 
after  a  demurrer  has  been  sustained,  seems  not 
to  be  discretionary,  but  imperative,  and,  in  the 
absence  of  sham  or  frivolous  pleading,  a  party 
should  be  allowed  to  amend.— Ewing  t.  Patter- 
son, 35  Ind.  326. 

[c]  (Snp.  I860) 

Where  a  demurrer  Is  sustained  to  a  com- 
plaint, a  "farther  and  second  paragraph"  of  the 
complaint  filed  by  way  of  amendment  must  be' 
treated  as  an  Independent  pleading,  and  not  as 
supplementary  to  the  original  complaint— Fran- 
cis T.  Davis.  69  Ind.  452. 

[d]  (Snp.  1881) 

A  complaint  to  which  a  demurrer  has  been 
sustained  at  one  term  of  court  cannot  be  treat- 
ed as  an  amended  complaint  by  simply  filing  ex- 
hibits at  the  next  term  without  also  refiling  the 
complaint  with  the  exhibits.— Heizer  v.  Kelb', 
73  Ind.  582. 

[e]  (Swp.  1881} 

Plaintiff  cannot  be  allowel  to  file  an 
amended  complaint,  after  a  decision  in  favor  of 
defendant  in  an  action  to  set  aside  a  default 
Judgment  on  bis  demurrer  to  the  complaint;  the 
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evidence  being  agreed  to  on  the  submission 
tbereot— Slagle  t.  Bodmer,  75  Ind.  330, 

m  (A»p.ia6) 

When  a  canw  of  aictioa  ex  contzactu  has 
been  reversed  on  appeal,  vith  dh«efion  to  sustain 
a  demnrrer  thereto,  it  is  not  error  to  refase  to 
allow  plaintiff  to  file  an  amended  complaint  in 
tort  against  one  defendant  and  dismiss  the  action 
as  to  the  others,  under  Rev.  St.  1884, 1  345  (Rev. 
St.  1881,  {  342).  which  provides  that  a  party  af- 
fected hy  a  ruling  on  demurrer  may  plead  over  or 
amend  upon  such  terms  as  the  court  may  direct 
—Thomas  t.  Hawkins,  13  Ind.  App.  3Ui,  40  N. 
B.  813. 

Ordinarily  under  Rev.  St.  1894,  {  397.  the 
right  to  amend  the  pleading  on  sustaining  a  de- 
murrer  thereto  is  absolute,  but  does  not  extend 
to  setting  up  a  new  cause  of  action.— Id. 

M    (App.  1906) 

After  the  sustaining  of  a  demurrer  to  a 
counterclaim,  it  was  not  an  abuse  of  discretion 
to  deny  to  defendants  permission  to  file  an 
amended  counterclaim,  the  legal  effect  of  which 
was  identical  with  the  former;  defendants  being 
able  to  gain  any  benefits  accruing  to  them  under 
the  facts  pleaded  by  elceptiog  to  the  ruling  sus- 
taining the  demurrer  and  standing  on  the  same. 
—Siebe  v.  Heilman  Mach.  Works,  77  N.  E.  300, 
88  Ind.  App.  37. 

For  Gases  vboh  Onm  States, 

See  89  Cent.  Dig.  Plead.'  fif  575-S83. 
See,  also,  31  Cyc.  pp.  331-338. 

i2S6>         Effeot  o&  snbaeqiMnt  plead> 
Inc. 

M  1S74) 

A  demurrer,  filed  to  a  complaint  which  is 
sabsequently  amended,  passes  out  of  the  record 
with  the  original  complaint,  and  is  pot  a  demur- 
rer to  the  amended  complaint.— Toledo,  W.  & 
W.  Ry.  Co.  T.  Rogers,  48  Ind.  427. 

Fob  Cases  from  Other  States,' 
See  39  Cent.  Dig.  Plead.  §  569. 
See,  also,  31  Cyc  pp.  351-358. 

S  227.  Failnre  to  Ammur, 

[a]  (Sup.  1879) 
Where  an  insufficient  answer  was  filed,  the 
fact  that  it  was  not  demurred  to,  and  that  on 
trial  its  allegations  were  established  by  evi- 
dence, did  not  entitle  defendant  to  judgment.— 
MeCloskey  v.  Indianapolis  Manufacturers'  & 
Carpenters*  Union,  67  Ind.  86,  33  Am.  Rep.  76. 

Fob  Cares  fboh  Othbb  States, 
See  39  Cent.  Diq.  Plead.  S  402. 
See,  also,  31  Cyc.  pp.  275,  276. 

I  22Si  Exoeptlons  to  pleadings. 

Judgment  on  exceptions  as  bar  to  another  ac- 
tion, see  JuDQMEHT,  {  572. 
To  supplemental  pleadings,  see  post,  |  284. 

Fob  Cases  fbou  Otheb  States. 

See  39  Cent.  Dig.  Plead.  §S  584-590. 
See,  also,  31  Cyc.  pp.  270,  271. 


VI.  AMENDED  AND  SUVPIXMENTAl. 
PUBADniOS  AKD  BEPI.BADEa. 

Allowance  of  amendment  aa  grounds  for  new 

trial,  see  New  Tbial,  S  as. 
Amendment  after  demurrer  sustained,  see  ante, 

S  225. 

Amendment  as  to  parties,  see  Parties,  {  95. 
Amendment  in  lower  court  pending  appeal,  see 

Appeal  and  Error,  §  440. 
Amendment  of  pleadings  in  original  case  in 

proceedings  to  review  judgment,  see  Judo- 

UCNT,  g  335. 
Amendment  of  written  instruments  filed  with 

pleading,  see  post,  §  308. 
Amendment  to  show  substitution  of  plaintifiTs' 

administrator  as  party,  see  Abatement  and 

Revival,  §  75. 
Compulsory  amendment,  see  post,  S  367. 
Effect  of  amendment  on  admissibility  of  depoil- 

tioDs,  see  Depositions,  {  96. 
Effect  of  amendment  on  award  of  costs,  see 

Costs,  {  51. 
Effect  of  amendment  on  limitation  of  actions, 

see  Limitation  of  Actions,  g  127. 
Ground  for  continuance,  see  Continuance,  || 

14,  30. 

In  appellate  court,  see  AffKAI.  and  Brbob.  || 

888,  889.  807. 
Incorporation  in  findings  by  court  of  rulings 

in  denying  or  permitting  amendments,  see 

Trial.  §  393. 
In  equity,  see  Equrrr,  S8  266.  268-271,  27S- 

283.  293.  296. 
In  justices'  courts,  see  Justiceb  of  the  Peace, 

g  96. 

In  lower  court  after  remand  by  appellate  courts 

see  Appeal  and  Error,  g  1201. 
Making  pleading  more  definite  and  certain,  see 

post,  g  367. 

Necessity  of   annexing  exhibits   to  amended 

pleading,  see  post,  g  307. 
Objections  to  amendments  and  rulings  relating 

thereto,  see  post,  g  420. 
Of  indictment  or  information,  see  Indictuent 

AND  Information.  §g  155-161. 
On  trial  de  novo  on  appeal  from  justice's  court, 

see  Justices  op  the  Peace,  |  174. 
Presumptions  on  appeal  or  writ  of  error,  see 

Appeal  and  Error,  g  918. 
Record  for  purpose  of  review,  see  Appeal  axd 

Error,  gg  499,  518. 
Refiling  pleading  after  amendment,  see  post,  g 

332. 

Reswearing  jury  after  amendment,  see  Jury, 
g  148. 

Review  of  decisions,  see  Appeal  and  Error, 

gg  87,  105.  255,  081,  959,  lOil. 
Striking  out  amended  or  supplemental  pleading, 

see  post,  g  356. 
Waiver  of  objections  to  rulings  on  demurrer 

by  amendment,  see  post,  |  417. 

In  partloalav  actlona  me  proeeedlnsa. 

See— 

Against  executors  de  son  tort  Executors 
and  Administbatobs.  g  544. 
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Anoided  and  aopplemental  affidavits  In  attach- 
UMit    AtTACHinHt,  i  122. 

AMrrtalntnent  and  entry  of  record  of  unrecord- 
ed hishwar.    HionwATB,  {  15. 

Assumpsit.  AcnoH  or,  i  22. 

BaU  bonds.    Bail,  H  33,  89. 

Butardy  proceedings.   Bastasds,  1  51. 

Baxa  AND  Nons,  {  487. 

Bonds.  BoRM.  f  127. 

Of  ■ebool  officers.    ScHOOU  AND  SCHOOI. 
IHffrBiCTS,  I  48. 

Compensation  of  broker.  Bbokbrs.  |  82. 

Condemnatiixi  proceedings.   Ewinbnt  Domain, 
f  IM. 

Confirmatioa  or  trial  of  tax  title.  Taxation, 

i  800. 
Death,  i  55. 

DiTOMX,  {  104. 
Down,  I  78. 
BncTXiNT,  I  76. 

Enfbrcemnit  of  nMcfaanic*s  Hen.  BIechanics* 

Lnirs.  I  276. 
Xktablisliment  ci  claim  to  property  taken  on 
cxeention.    Execution,  |  1^ 
Of  Ufbway.   Hiohwats.  |  29. 
ForeclosuTP  of  mortgage.   Hortoageb,  f  458. 
iNJrNCTION,  I  121. 

Injnries  from  negligence  or  malpractice  of  pby- 
sidan  or  snigeon.  Phtsicians  and  Sub- 

OEONfl,  i  18. 

FrcHu  sale  of  Hqnor.    IhtozicaTino  Liq- 
roBS,  I  806. 
losonnce  policies.   Insurancb,  |  643. 

LfBEL  AND  SLANDEB.  |  98. 

HoNBT  Paid.  |  8. 

pAinnoN,  f  ea 

Peaalty  for  Tiolation  of  mnnldpal  ordinance. 

MCNICIPAL  Cobpobations,  {  633. 
Qcmsna  Tmx,  I  42. 
Beeomy  of  interest   Ihtbbest,  8  65. 
RmzTiN.  I  68. 

Sspplrioentaiy  proceedings.  Execution,  |  377. 
IteBPAse,  i  39. 

Trial  de  doto  on  appod  from  justice's  court 
JrsncEB  or  the  Peace,  |  174. 

|t30k  StatBtorj  prorlaiOBS. 

Betratctive  operation  of  statntes,  see  BrATures, 
I  2C7. 

It]  (Sup.  1857) 
The  phrase  "at  any  time,"  in  2  Rev.  St. 
p.  48.  I  99,  at  which  a  coart  may  exercise  its 
dtfcretioD  in  allowing  ameodments  therein  set 
forth,  means  at  any  time  before  the  jury  retire 
to  cDiuoIt  upon  their  verdict.— Trees  t.  Eakin, 
•  lod.  354. 

Fob  Cases  noH  Otheb  States, 
Bb  39  Cent.  Dici.  Plead.  (  S92: 
See,  abo,  31  Cyc  pp.  361,  362. 

|t32,  Aiomdigmt  om  Mmrfs  vwm  bio- 
tlom. 

Ul  (A».1MS) 

Wbere  allegations  in  a  pleading  are  so  in- 
defiaite  or  so  uncertain  that  the  precise  nature 


of  the  charge  Is  not  apparent,  the  court  may 
require  the  pleading  to  be  made  more  definite 
and  certain  by  amendments  thereto.— Grass  v. 
Ft  Wayne  &  Wabash  Valley  Traction  Co.,  42 

Ind.  App.  896,  81  N.  E.  514. 

Fob  Cases  raou  Otheb  States* 
See  39  CKnt.  Dig.  Plead.  |  698. 
See,  also,  31  Cyc.  pp.  360,  861. 

8  S33.  LeaTo  of  court  to  amend. 

Grant  of  leave  as  constituting  amendment,  see 
post,  8  240. 

In  action  to  enforce  penalty  for  violation  of 
municipal  ordinance,  see  UuniciFAi,  Cob- 
pobations, I  633. 

Leave  of  court  to  file  supplemental  pleading, 
see  post  f  276. 

Motion  to  strike  out  pleading  filed  without 
leave  of  court,  see  post,  8  355. 

Fob  Cases  raoii  Otheb  States, 

See  39  CKnt.  Dig.  Plead.  |8  694,  699- 

635. 

See,  also,  31  Cyc  pp.  367-39a 
8  284.    Memsslty. 

Amendment  after  demurrer  sustained,  sea  ante, 
8  225. 

Amendments  of  pleadings  can  only  be  prop- 
erly made  by  leave  of  court;  and,  If  made 
without  leave,  they  may  be  disregarded  on  trial. 
—Hyatt  V.  Kirk,  8  Ind.  17& 

[fa]   (Sap.  18K) 

A  plaintiff  may  amend  his  petitioa  without 
leave  at  any  time  before  the  answer  Is  filed.— 
Farrittgton  v.  Hawkins,  24  Ind.  263. 

[C]     (Sap.  1883) 

A  complaint  on  a  note,  and  to  foreclose 
a  mortgage  securing  it,  may  be  ameuded  at  any 
time  before  trial,  without  leave,  by  withdrawing 
the  portion  relating  to  the  mortgage.— Sayers  v. 
First  Nat.  Bank  of  Crawfordsville.  89  Ind.  2^. 

Fob  Cases  fboh  Otbeb  States, 

See  39  Cent.  Diq.  Plead.  |8  594,  599. 
See,  aUo,  31  Cyc.  pp.  387,  388. 

8  236.  Antkorlty  ot  eonrt  In  (eneral. 
[a]  (8np.UH) 
Where  the  court  has  acquired  jurisdic- 
tion over  the  defendant,  it  has  jurisdiction  to 
allow  an  amended  petition  to  be  filed,  tfaoufch 
the  oriidoBl  petition  did  not  state  a  cause  of 
action.— Poundstone  v.  Baldwin,  1^  Ind.  139, 
44  N.  E.  191. 

Fob  Cases  nou  Otheb  Staies, 
See  39  Cent.  Dig.  Plead.  8  600. 
See,  also,  81  Cyc.  p,  367. 
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{  236.         Dtseretioa  of  court. 

Review  of  diBcretloD,  see  Appeal  akd  Ebbob, 

{  959. 

Statntoir  provision,  see  ante,  {  230. 

[a]  <8itp.U68) 

The  court  may  permit  the  parties  to  per- 
fect their  pleadings  at  Ofty  time  npon  the  issues 
formed  before  the  snbmiBsion  of  the  case  to  the 
jury.— Kerstetter  t.  Raymond,  10  Ind.  199. 

{aa]  It  is  within  the  discretion  of  the  court 
to  allow  amf-Ddments  after  the  evidence  has 
been  heard— (Sup.  1858)  Shaw  v.  Binkard,  10 
lad.  227;  (1892)  Wabash  &  W.  Ry.  Co.  v. 
Morgan,  132  Ind.  43<\  31  N.  B.  661,  32  N. 
B.  85. 

[aaa]  Amendments  to  the  pleadings,  after  the 
case  is  at  issue  and  set  for  trial,  are,  under 
R*v.  St.  1881,  S  391,  within  the  discretion  of 
the  court.— (Super.  1872)  Bennett  v.  Baker, 
Wila.  158;  (Sup.  1883)  Dewey  v.  State  ex  rel. 
McColluat.  91  Ind.  173;  (1884)  Rogers  v.  State 
ex  rel.  Grimes.  99  Ind.  218. 

[b]  Allowance  or  refusal  of  amendments  to 
the  pleadings  Is  in  the  discretion  of  tbe  court. 
—(Sup.  1873)  Musselman  v.  Musselman,  44  Ind. 
106;  (1882)  Shropshire  v.  Kennedy,  84  Ind. 
lll;,,(App.  1893)  Peigb  v.  Huffman,  6  Ind. 
App.  G58,  34  N.  E.  32;  (1897)  Bosartb  v.  Mc- 
Gillicuddy,  47  N.  B.  397,  48  N.  E  1042,  19 
Ind.  App:  26. 

[c]  (Sap.  1876) 

The  granting  of  leave  to  amend  pleadings 
after  tbe  issues  have  been  closed  and  before 
trial,  and  on  the  trial,  is  very  much  within  the 
sound  legal  discretion  of  tbe  lower  courts,  and, 
where  the  amendment  makes  a  new  Issue  or 
adds  a  new  oaose  of  action  or  ground  of  de- 
fense, should  only  be  granted  in  a  proper  case 
and  upon  good  cause  shown  by  affidavit.- Burr 
V.  Mendenball,  49  Ind.  406. 

[d]  <Snp.  1879) 

After  a  cause  has  been  submitted  to  the 
court  for  trial  upon  the  original  paragraphs  of 
ibe  complaint,  and  after  evidence  is  heard;  it 
is  within  the  discretion  of  the  court  to  allow 
plaintiff  to  amend  by  filing  additional  para- 
graphs of  tbe  complaint  in  order  to  avoid  vari- 
nnce.— Leib  t.  Butterick,  68  Ind.  109. 

[dd]    (Sap.  1879) 

In  an  action  for  breach  of  contract  it  is 
within  the  discretion  of  the  court  to  permit 
plaintiff  to  amend  his  complaint  after  the  trial 
has  commenced  by  inserting  therein  an  allega- 
tion that  be  has  performed  tbe  contract  on  his 
part— Child  v.  Swain,  69  lad.  230. 

Under  2  Rev.  St  1876,  p.  80,  {  94,  it  is 
within  tbe  discretion  of  the  court  to  allow  a 
plaintiff  to  emend  his  complaint  after  the  trial 
has  begun,  or  even  after  it  has  closed;  and  the 
adverse  party  cannot  be  beard  in  the  supreme 
court  to  complain  of  the  action  of  tbe  trial 
court  in  granting  such  leave  to  make  such 


amendment,  where  the  record  fails  to  show  tfaat 
such  party  had  proved  to  the  satiafactioD  of 
the  court  at  the  time  that  he  was  misled  by 
such  amendment,  and  in  what  respect  he  had 
been  misled. — Id. 

[•]    (Sap.  ISS2) 

One's  right  to  file  additional  answers  aft- 
er the  issues  have  been  closed  is  not  absolDte. 
but  within  the  discretion  of  the  court.- Hoff- 
man V.  Rothenberger,  82  Ind.  474. 

[ee]    (S«».  1SS2) 

A  plaintiff  may,  in  the  lower  court's  dis- 
cretion, be  permitted  to  file  an  additional  para- 
graph to  his  complaint  after  the  grantiag  of  a 
new  trial.— Bums  v.  Barenfietd,  84  Ind.  43. 

[flee]    (Snp.  IS^T) 

Under  Rev.  St  ^881,  §  396.  permitting  the 
correction  of  mistakes  in  names  or  descrip- 
tions in  the  discretion  .of  the  court,  it  is  not 
error  for  the  court,  over  objection,  to  permit 
a  defendant,  after  the  evidence  in  chief  has 
been  heard,  to  amend  his  answer  by  changing 
tbe  word  "north"  to  "south"  in  a  description 
therein.- Reed  v.  Cheney,  111  Ind.  387,  12  N. 
B.  717. 

in  (Sap.  1887) 
In  a  suit  to  foreclose  a  mortgage  _c(Hn- 
menced  hi  March.  1883,  tbe  decree  of  foreclo- 
sure, entered  upon  default,  Was  afterwards  set 
aside,  and  at  the  March  term,  1884,  appellant 
filed  an  answer  to  which  a  reply  in  denial  was 
filed.  After  tendering  another  answer,  tbe  ap- 
pellant on  January  2,  1S8S,  being  the  Decem- 
ber term,  1884,  tendered  a  third  answer,  ac- 
companied by  tbe  affidavit  of  appellant  that 
the  notes  in  suit  had  been  altered,  of  which 
fact  she  had  no  knowledge  until  the  preceding 
June  term,  when  her  attention  was  called  to 
the  fact  by  her  attorney.  At  the  March  term, 
1885,  one  of  her  attorneys  filed  an  affldavlt 
that  he  regarded  the  alteration  as  material,  and 
had  intended  to  call  appellant's  attention  to  it, 
but  forgot  to  do  so  during  the  March  term, 
1884,  by  reason  of  si<^ness  rendering  him  un- 
able to  attend  to  business;  that  he  again  for- 
got at  tbe  June  term,  1884,  because  of  sick- 
ness In  his  family;  and  that  his  assistant  coun- 
sel viras  unfamiliar  with  the  case.  Held,  tiiat 
the  court  did  not  abuse  its  discretion  In  re- 
fusing to  permit  such  answer  to  be  filed. — 
Gardner  v.  Case.  Ill  Ind.  494.  13  N.  E.  86. 

[tfl  Permitting  tbe  filing  of  a  new  paragraph 
to  a  complflint  after  the  jury  is  sworn  and 
trial  becun,  where  defendant  does  not  request 
delay,  and  it  does  not  appear  how  be  was  in- 
jured, is  no  cause  of  reversal,  such  amendment 
being  within  the  sonnd  discretion  of  tbe  court. 
—(Sup.  1888)  Grand  Rapids  &  I.  B.  Co.  v. 
Ellison,  18  N.  E.  507;  (1892)  Adams  v.  Main, 
3  Ind.  App.  232,  20  N.  B.  792,  60  Am.  8t 
Rep.  266. 

lg\   (tap.  Utt) 
IMder  Rev.  St  1881,  |  891.  the  granting 
of  permission  to  file  an  amended  complaint  Is 

within  the  discretion  of  the  court;  and  where 
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the  »cord  shows  no  abuse  of  this  discretion 
there  is  no  error.— Grand  Rapids  &  I.  R.  Co.  v. 
Ellison,  IIT  Ind.  234,  20  N.  E.  135. 

[CK]    (Sap.  1889) 

It  is  in  the  discretion  of  the  court  to  per- 
mit an  amendment  of  the  complaint,  after  the 
ctase  has  been  submitted  on  demurrer.— Miller 
T.  Barton,  121  Ind.  224,  23  N.  E.  84. 

[h]    (9np.  188f) 

In  a  suit  on  a  note  secured  by  mortsage. 
the  court  did  not  abuse  its  discretion  in  allow- 
iag  an  amendment  of  the  complaint  aftei  the 
cause  had  been  submitted  to  it  for  decision, 
where  the  amendment  was  merely  the  insertion 
of  the  words  "for  their  joint  use  and  IwneGt," 
after  the  word  "dollars,"  in  the  allegation  that 
defendants  borrowed  of  platntifC  $1.000.— Jenne 
T.  Burt,  22  N.  E.  256,  121  Ind.  273. 

m  (Sap.  1890) 
Where  defendant  appears  after  service  by 
pablication,  the  allowaace  of  an  amendment  of 
ibe  compliant,  setting  forth  substantially  the 
same  focts  embraced  in  the  original  pleading, 
and  containing  no  substitution  of  an  independ- 
<>nt  transaction,  will  not  be  disturbed  on  ap- 
peal, where  there  is  no  abuse  of  discretion. — 
Nysewander  v.  Lowman,  124  Ind.  584,  24  N. 
R  355. 

\There  defendant  enteis  his  appearance  in 
a  cause  in  which  service  was  nude  by  pnUica- 
fion,  the  conrt  is  thereby  given  full  Jurisdiction, 
m  that  it  Is  within  the  discretion  ot  the  court 
to  p^mit  the  filing  of  an  amended  complaint; 
the  complaint  as  amended  relating  to  the  trans- 
tction  and  property  embraced  In  the  original 
lileading.-Id. 

[UI   (Sap.  1890} 

After  a  demurrer  to  the  evidence  in  an  ac- 
tion for  personal  injuries  had  been  submitted, 
and  the  jary  discharged,  the  court  permitted  an 
amrndmeot  of  the  complaint  by  the  insertion  of 
t  Desative  allegation  of  contributory  negligence. 
Bfid,  that  the  action  of  the  court  was  proper 
onder  Rev.  St.  1881.  S  396,  providing  that  the 
court  may  at  any  time  in  ita  discretion,  for  the 
fartberance  of  justice,  allow  an  amendment 
which  does  not  substantially  change  the  claim 
or  defense.— Hartford  City  Natural  Gas  &  Oil 
Cd.  v.  Love.  125  Ind.  275,  25  N.  B.  346. 

(JI  (A»».lg91) 
Permitting  amendments   during   trial  is 
viibin  the  court's  discretion. — Sandford  Tool  & 
faik  Co.  V.  Mullen,  27  N.  £.  448,  1  Ind.  App. 
201. 

[k]   (App.  1894) 
The  action  of  the  conrt  in  permitting  the 
filing  on  its  own  suggestion  of  an  additional 
plnuling  during   the  trial   is  discretionary. — 

Warden  t.  Nolan,  10  Ind.  App.  334,  37  N.  E. 
821. 

m  (APP.U98) 
On  defendants*  answer  in  replevin,  which 
tibftd  that  defendants  did  not  detain  i^in- 


tiflPs  goods,  and  which  was  the  only  answer 
filed,  was  the  indorsement,  "General  denial 
filed."  lu  the  opening  statement  and  in  the 
instructions  the  answer  was  described  as  a  gen- 
era] denial:  and,  during  the  trial,  pliUntiff  ask- 
ed for  several  InstructionB  which  were  not  nec- 
essary unless  the  answer  was  a  general  deniaL 
Held,  that  under  Bums'  Rev.  St.  1894,  H  304- 
399  (Homer's  Rev.  St.  1897,  H  391-3SM;),  pro- 
viding that  no  variance  shall  be  material  un- 
less it  has  misled  the  adverse  party  to  bis  prej- 
udice, and  that  the  court  may  at  any  time  di- 
rect any  material  allegation  to  be  inserted 
which  doea  not  substantially  change  the  claim 
or  defense,  it  was  within  the  discretion  of  the 
court  to  permit  the  answer  to  be  amended  upon 
the  trial  by  the  insertion  of  a  general  deniaL— 
Smith  &  Stoughton  Corp.  v.  Byers,  ^  N.  EL 
177,  20  Ind.  App.  51. 

[m]    (App.  1900) 

In  replevin  the  evidence  showed  that  the 
plaintiff  was  represented  by  counsel  In  a  for- 
mer attachment  suit  in  which  he  claimed  the 
same  property,  and  that  the  judgment  in  such 
suit  was  against  the  nominal  plaintiffs,  who, 
in  reality,  represented  the  present  plaintiff. 
The  trial  court  allowed  the  defendant  to  set 
up  such  facts  in  an  additional  paragraph  in 
his  answer  after  the  close  of  the  evidence. 
Held,  that  the  action  of  the  trial  cour^  in  al- 
lowing such  amendment  was  not  an  abuse  of 
discretion,  nor  prejudicial  to  plaintiff,  as  the 
facts  could  be  shown  under  the  general  denial. 
—Case  T.  Moorman,  58  N.  E.  85,  25  Ind.  App. 
203. 

(n]    (Sop.  1904) 

In  an  action  by  a  parent  for  the  wrong- 
ful death  of  his  infant  son,  in  which  the  com- 
plaint alleges  the  relationship,  that  the  child 
was  1 1  years  old,  healthy  and  strong,  that 
plaintiff  was  entitled  to  his  services,  care,  and 
custody,  and  that  he  was  hilled  by  the  defend- 
ant's negligence,  to  the  damage  of  plaintiff  in 
the  sum  of  $10,000,  it  is  not  an  abuse  of  dis- 
cretion (under  Bums'  Ann.  St.  1901,  f  397. 
providing  that  amendments  after  answer  shall 
be  by  leave  of  court,  and  section  380,  provid- 
ing that  the  court  may  at  any  time,  in  Its  dis- 
cretion, direct  any  material  all^ation  to  be  in- 
serted to  conform  the  pleadings  to  the  facts 
proved,  when  the  amendment  does  not  substan- 
tially change  the  claim)  to  permit  an  amend- 
ment after  argument  begun,  alleging  that,  by 
reason  of  the  death  of  the  child,  plaintiff  was 
deprived  of  its  services  from  the  time  of  its 
death  until  it  would  have  arrived  at  21  years, 
which  would  have  been  of  the  value  of  ?10,- 
000;  the  evidence  fully  authorizing  the  aver- 
ment, and  no  further  evidence  being  ^ven  nn-' 
der  it.— Cleveland,  C,  C.  &  St.  L.  By.  Co.  v. 
Miles,  70  N.  E.  985,  162  Ind.  640. 

[o]     (App.  1905) 

It  is  an  abuse  of  discretion  to  refuse 
leave  to  file  a  paragraph  of  the  answer  duriui? 
the  trial  on  the  day  after  defendant  ascertain- 
ed the  facts  thereof,  using  proper  diligence.— 
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Home  Ihb.  Co.  of  New  York  t.  Overturf,  74 
N.  B.  47,  35  Ind.  App.  361. 

[p]    rSnp.  Uff7) 

In  an  action  by  an  employfi  against  a 
bridge  company  for  injnriea  received,  while 
helping  shear  a  steel  plate,  by  the  felling  of  a 
tier  of  angle  irons  improperly  piled  near  by, 
it  was  not  an  abuse  of  diwretion  conferred  by 
the  express  provisions  of  Bums*  Ann.  St.  1001. 
I  309,  to  permit  him  to  amend  his  complaint 
so  aa  to  conform  to  proof  that  a  defect  in  the 
shears,  which  rendered  it  necessary  to  tilt  the 
plate  upward  and  downward,  was  on  the  upper 
side  instead  of  the  lower,  since  the  amendment 
created  no  change  in  the  issues,  and  it  appear- 
ed that  the  irons  did  not  fall  by  being  struck 
by  the  tilting  of  the  plate.— New  Castle  Bridge 
Co.  T.  Doty,  168  Ind.  259,  79  N.  E.  485,  trans- 
ferred from  appellate  court  37  Ind.  App.  84, 
76  N.  E.  557. 

to]  (App.  190S) 
The  trial  court  has  the  statutory  right, 
nnder  Bums*  Ann.  St.  1908.  S  403,  to  permit 
plaintiff  to  amend  the  complaint  after  the  Jurj- 
is  sworn  to  try  the  cause.— Miller  v.  State  ex 
tel.  Hill,  42  Ind.  App.  C30,  86  N.  E.  493. 

Fob  Cases  fbom  Otueb  States, 
See  39  Cent.  Dia.  Plead.  §  601. 
See,  also,  31  Cyc.  pp.  3(;8-^73. 

I S37.         Aneadmrat   to   eoMfozm  to 
proofs. 

Discretion  of  conrt,  see  ante,  i  236. 
filing  amended  complaint,  see  post,  I  332. 
In  action  for  causing  death,  see  Death,  }  55. 
Waiver  of  objections,  see  post,  }  420. 

M  (Sup.  ms) 
A  declaration  upon  a  note  for  $388.  the 
note  offered  in  evidence  being  for  $308,  may 
be  amended  at  the  trial,  under  Rev.  St  1843, 
p.  715,  I  240.— Nimmon  T.  Worthington,  1  Ind. 
376,  Smith,  226. 

[b]  (Snp.  185S) 

Where  damages  in  assumpsit  were  laid 
large  enough  to  cover  the  debt,  and  interest  up 
to  the  writ,  but  not  to  verdict,  the  plaintiff 
may,  under  our  practice,  amend,  though  be 
could  not  in  the  court  above.— BilUngsley  v. 
Dean,  11  Ind.  331. 

[c]  (Snp.  1862) 

Variances  between  instruments  sued  on 
and  those  offered  in  evidence,  where  the  de- 
fendant will  not  be  prejudiced  thereby,  may 
be  amended  on  the  trial.— Pei-due  v.  Aldridge, 
19  Ind.  290. 

[d]  (tap.  1863) 

Where  tliere  is  a  variance  between  the  In- 
stmment  aned  upon,  as  it  is  set  forth  in  the 
complaint  and  as  it  proved  on  the  trial,  the 
complaint  is  amendable,  and  at  the  hearing  on 
the  appeal  will  be  taken  to  have  been  amend- 
ed.—Hobbs  V.  Cowden,  20  Ind.  310. 


[e]     (Snp.  iseS) 

After  a  finding  by  the  court  for  the  plain- 
tiff, an  ameodment  was  allowed  to  make  the 
complaint  correspond  with  the  evidence  ia  re- 
gard to  the  time  the  note  sued  on  was  deliv- 
ered, which  was  after  its  date.  Held,  that  the 
amendment  was  permitted  by  sections  94-90 
of  the  Code,  and  should  be  regarded  on  appeal 
as  relating  back  to  the  time  the  evidence  wu 
given.— Numbers  v.  Bowser,  29  Ind.  491. 

[t]  (tap.  xam 
Where  there  la  an  immaterial  variance  be* 
tween  a  copy  of  a  contract  filed  with  the  com- 
plaint and  a  copy  of  the  same  contract  admit- 
ted in  evidence,  the  copy  may  be  amended  on 
the  trial.— Blossom  T.  Ball,  S2  Ind.  115. 

[g]  (Snp.  1873) 

In  an  action  to  recover  money  alleged  to 
have  been  received  by  defendant  for  real  es- 
tate sold  by  him  as  agent  for  plaintiff,  an  er- 
ror in  the  complaint  in  the  description  of  the 
land  Bold,  not  shown  to  have  misled  the  defend- 
ant, may  properly  be  corrected  on  motion  when 
disclosed  by  the  evidence.— Ferguson  v.  Bam- 
ser.  41  Ind.  511. 

[h]  (Bnp.  18T4) 

Where  the  facta  In  evidence  support  smne 
other  cause  of  action  than  that  alleged  in  the 
complaint,  a  motion  to  amend  the  complaint 
"to  correspond  with  the  facts"  cannot  be  al- 
lowed.—Maxwell  T.  Day,  45  Ind.  009. 

[i]  (Snp.  1876) 

In  an  action  on  a  note  in  Indiana,  de- 
fendant answered  that  he  was  a  resident  of 
the  District  of  Columbia,  and  by  the  law  of 
that  District  the  action  was  barred  by  the  stat- 
ute of  limitations,  setting  out  the  statute.  The 
statute  offered  in  evidence  was  a  statute  of 
Maryland,  adopted  by  an  act  of  congress,  and 
made  applicable  to  that  part  of  the  District 
of  Columbia  where  the  defendant  resided.  The 
court  excluded  the  evidence  on  the  ground  of 
variance.  Held,  that  defendant  should  have 
been  allowed  to  amend,  so  as  to  avoid  the  va- 
riance, on  his  request- Wright  t.  Jtdmson,  50 
Ind.  454. 

U]  (Sap.  UTS) 
2  Rev.  St.  1876,  p.  80,  |  94,  prorides  that 
where  a  variance  between  the  allegatioiu  in 
a  pleading  and  the  proof  has  misled  tiie  adverse 
party  to  his  prejudice  in  maintaining  his  action 
jr  defense  upon  the  merits,  and  It  Is  shown  In 
what  respect  such  party  has  l>een  misled,  the 
court  may  order  the  pleading  to  be  amended  up- 
on such  terms  aa  may  be  just  Section  05  de- 
clares that,  where  the  variance  Is  not  matertel, 
the  court  may  direct  the  fact  to  be  fonnd  ac- 
cording to  the  evidence,  or  may  order  an  im- 
mediate amendment  witlxiut  costs.  Section  OS 
provides  that  when,  however,  the  allegation  of 
the  claim  or  defenae  to  which  the  proof  is  di- 
rected ia  unproved,  not  In  some  particular  or 
particulars  only,  bnt  in  its  general  scope  and 
meaning,  it  is  not  to  be  deemed  a  case  1^  vari- 
ance within  sections  94  and  9S,  bat  a  failure 
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of  proof.  Held,  that  an  amendment  to  obviate 
a  Cailnre  of  proof  is  not  authorized  by  such 
iUtate.-<SiiciDnatl.  H.  &  D.  B.  Co.  T.  Bon- 
nell,  61  Ind.  183. 

m  18S4) 

Wbeiv,  in  a  euit  for  specific  performance  of 
a  contract  for  the  cmveyaace  of  land,  plaintiff 
gsTB  positive  evidence  of  an  asreement  to  tbe 
rffeet  that  when  he  paid  tbe  consideration  de- 
fendant should  make  a  deed,  the  complaint  fail- 
ing to  allege  such  an  agreement  might  have  been 
amended  on  the  trial  so  as  to  correspond  with 
the  proof,  for  the  cause  of  action  would  not 
thereby  have  been  materially  changed.— Dram 
T.  Stevens,  94  Ind.  181. 

DI  (S«».18S4) 
Plaintiff  may  t>e  allowed  to  amend  bis  com- 
plaint to  conform  to  the  evidence  where  defend- 
ant was  not  misled  by  the  original  pleading.— 
Smith  V.  Flack,  95  Ind.  lia 

[m]  (App.1891) 

In  an  action  for  false  imprisonment  it  is 
not  error  to  allow  plaintiff  to  amend  his  com- 
plaint to  conform  to  tbe  evidence,  when  the  only 
cliange  therein  relates  to  the  crime  on  which 
the  alleited  impriaonment  was  based —Sand ford 
Tool  &  Fork  Co.  v.  Mullen,  1  Ind.  App.  204,  27 
N.  E.44S. 

[■]  (APP.U91) 

Where,  in  an  action  of  trespass,  evidence 
acts  of  trespass  committed  after  the  filing  of 
tbe  complaint  is  offered,  and  objected  to  by  de- 
fen  dan  t.  and  the  objection  snstained,  bnt  after- 
wards withdrawn,  and  the  evidence  admitted. 
It  b  not  error  for  the  court  to  permit  plaintiff 
to  amend  bis  complaint  so  as  to  conform  to  tbe 
tvideoce.— IXHvrey  v.  Reef,  1  Ind.  App.  244,  27 
X.  E.626. 

[cl  fApp.l893> 

Under  Rev.  St.  1881,  S$  391.  302.  provld- 
iag  that  no  variance  shall  be  material  nnless  it 
has  mUled  the  adverse  party  to  his  prejudice, 
and  that,  when  the  variance  is  not  material,  the 
court  may  direct  the  facts  to  be  found  accord- 
ing to  the  evidence,  or  may  order  an  immediate 
amendment  without  costs,  it  is  error  for  the 
conrt,  in  an  action  to  recover  damages  for  the 
obstmction  of  a  licensed  "tile"  ditch,  after  re- 
fajing  to  allow  plaintiffs  to  amend  their  com- 
plaint by  striking  out  tbe  word  "tile"  to  con- 
form to  the  proof,  to  charge  that  plaintiffs  were 
not  entitled  to  recover  unless  defendants  li- 
oensed  and  obstructed  a  "tile"  ditch. — Johnson 
T.  HcKabb,  34  N.  E.  667,  7  Ind.  App^  393. 

[p]    (App.  1902) 

Under  Bums'  Rev.  St.  1901,  S  309.  au- 
Iboridng  the  court,  in  its  discretion,  and  upon 
iiirii  terms  as  it  may  deem  proper,  for  further- 
ance of  justice,  to  direct  any  material  allega- 
tion to  be  inserted,  etc.,  in  order  to  conform 
tlw  pleadings  to  the  facts  proved,  if  such  change 
doM  not  substantially  change  the  cause  of  ac- 
tion, where  the  evidence  in  an  action  for  false 
imprisonment  showed  that  plaintiff  was  impris- 


oned without  her  consent,  but  the  complaint  fail- 
ed to  allege  such  want  of  consent,  there  was  no 
crrOr  in  allowing  tbe  words  "without  her  c<mi- 
sent"  to  be  inserted  in  the  complaint  after  a 
demurrer  thereto  had  been  overruled. — Efroym- 
son  V.  Smith,  63  N.  E.  328,  28  Ind.  App.  451. 

[q]    (Sap.  1904) 

Where  a  variance  between  an  allegation  In 
a  pleading  and  the  proof  is  claimed,  it  must  be 
shown  in  what  respect  the  adverse  party  has 
been  misled  thereby,  so  that  the  court  may  or- 
der the  pleading  amended  on  such  terms  as  it 
thinks  just  in  accordance  with  Bums'  Ann.  St. 
1901, 1  395.-Hartweil  Bros.  v.  William  B.  Pe<4 
&  Co..  163  Ind.  367,  71  N.  E.  95& 

[r]  (App.  1907) 
A  defendant  may  be  permitted  to  amend  Its 
answer  after  trial  so  as  to  have  sacfa  answer 
conform  to  the  proof.— Indianapolis  Traction  & 
Terminal  Co.  t.  Formes,  40  Ind.  A^*  202,  80 
N.  E.  872. 

Fob  Cases  fbou  Otheb  States, 

See  89  Cent.  Dm.  Plead,  fi  603-619. 
See,  also,  81  Cyc.  p.  871. 

{238.  —  AppUeatloa  for  lemTe,  amd 
determlnatloa  thenoa  Im  cea- 
e»l. 

[a]  (Sap.  I860 

A  party  who  moves  for  leave  to  amend  a 
declaration  Is  not  required  to  present  the  spe- 
ciBc  ground  on  which  the  motlm  is  based,  where 
the  amendments  show  on  their  face  that  they 
are  essential  to  a  fnll  investigation  of  tbe  cause. 
— Ostrander  v.  Clark,  8  Ind.  211. 

[b]  (Sup.  1881) 

Where  plaintiff  was  granted  leave  to  amend 
a  complaint  generally,  be  was  entitled  to  change 
the  ejiistlng  paragraphs  or  add  new  ones  or  both. 
—State  ex  rel.  Wright  v.  Brown,  80  Ind.  425. 

Ec]    (App.  I»9) 

Under  Act  April  23,  1903,  i  2  (Acts  1908, 
p.  339,  c.  193),  requiring  motions  to  insert  new 
matter  or  to  strike  parts  of  a  pleading,  etc.,  to 
be  in  writing,  an  oral  motion  to  amend  a  com- 
plaint by  inserting  words  is  properly  overruled. 
—Nichols  V.  Central  Trust  Co.,  43  Ind.  App.  64, 
80  N.  E.  87a 

Fob  Cases  feoh  Otheb  States, 

See  30  Cent.  Diq.  Plead.  §S  602,  620-625. 
See,  also,  31  Cyc.  pp.  373-38& 

g  239.    Coadlttoma  oa  c»mtlas  Irav*. 

[a]    ("iop.  1877) 

Under  2  Rev.  St.  1876,  p.  82,  providing 
that  the  court  may,  in  its  discretion,  allow  a 
party  to  file  his  pleadings  after  the  time  limited 
therefor,  the  court  may  not  compel  a  party  who 
is  given  leave  to  file  additional  pleadings  after 
the  issues  have  been  perfected  at  a  prior  term  to 
pay  the  costs  that  have  accrued,  before  requir- 
ing Issue  to  be  joined  on  such  additional  plead- 
ings.- Duncan  t.  Cravens,  55  Ind.  ^5. 
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m  (Ap».iMn) 

Under  Burns'  Rev.  St.  IftOl,  S  397,  provid- 
ing that  a  part7  amendng  Rhall  pay  the  coeta 
of  the  leave  to  amend,  and  that,  when  the  trial 
is  not  delayed,  no  other  costs  ahall  be  taxed,  a 
motion  that  the  amending  party  be  taxed  all 
coats  prior  to  the  amendment  is  too  hioad.— Mc- 
Coy T.  Board  of  Trustees  of  Town  of  Olover- 
dale,  67  N.  B.  1007,  31  Ind.  App.  331. 

Fob  Casks  fbom  Other  States, 

See  39  Cent.  Dig.  Plead.  H  626-635. 
See,  abo,  31  Q/c.  pp.  377-384. 

|S40.  Xode  9i  m>M»»  mmmtemt. 

Where  leave  was  given  to  amend  a  com- 
plaint and  the  amendment  was  acted  on  as 
thongh  it  had  been  made,  it  ought  to  be  regard- 
ed as  having  been  made  at  the  time  leave  was 
granted  by  the  court,  and  the  court  did  not  err 
in  permitting  it  to  be  done  when  tlie  omission 
was  discovered  after  trial.— Ilellyer  v.  Bowser, 
76  Ind.  86. 

[b]  (SWP.U81) 

A  pleading  may  be  amotded  by  filing  a 
separate  paper,  and  then  the  two  together  wjll 
constitute  the  amended  complaint— Eigenman  v. 
Rockport  Building  &  Loan  Ass'n,  70  Ind.  41. 

[c]  (Sap.  1888) 

An  amendmeot  effected  by  gliog  a  separate 
statement  that  certain  words  in  tlie  complaint 
are  to  be  striclien  out,  and  certain  others  in- 
serted, having  been  allowed  by  the  court,  and 
treated  aa  valid  by  defendant,  will  not  be  ground 
for  reversal  on  appeal— Keister  v.  Myers,  110 
Ind.  812,  17  N.  B.  161. 

[d]  (Sop.  IIMW) 

Where,  in  an  action  against  a  carrier,  nei- 
ther the  bill  of  lading  nor  a  ropy  thereof  was 
filed,  and  after  demurrer  on  that  ground  leave 
was  given  plaintifF  to  attach  a  copy  of  the  bill, 
the  granting  of  such  leave,  which  was  not  taken 
advantage  of,  did  not  amount  to  au  amendment. 
— Oiicago,  I.  &  L.  By.  Co.  v.  Reyroan,  166  Ind. 
278,  76  N.  E.  VIQ. 

Fob  Cases  tbok  Otheb  States, 

See  30  Cent.  Dig.  I^ead.  H  636-611. 
See,  also,  31  Cyc.  pp.  388-380. 

iS41.  Form  and  snfflolenoy  of  mmeiutecl 
plemdlms  In  seaeraL 

[a]    (Sup.  18S9) 

It  is  not  error  to  refuse  an  amendment 
which  would  not  aid  the  applicant's  ease. — Mc- 
Daniel  v.  Graves,  12  Ind.  46iy. 

Fob  Cases  fbou  Otheb  States, 
See  30  Cert.  Dig.  Plead,  i  642. 

I  242.  AaundaseBt  of  dMlavstlom.  ooaa- 
I^alnti  petttlon*  or  ststemnt. 

Necessity  of  annexing  exhibits  to  amended  com- 
plaint, see  post,  I  307. 


Fob  Cases  fbom  Otheb  States, 

See  30  Cent.  Dig.  Plead.  M  608,  611,  616- 

618.  643-760.  820-822;  20  Cent.  Dig. 

Interat,  S  153. 
See,  also,  31  Cyc  pp.  89&-455. 

{243.    DefMts  UMmdable  Im  cut- 

oral. 

[a]  (Sap.  1S47) 

Mliere  there  is  a  misjoinder  of  counts,  the 
defect  may  be  cured  by  amendmeuL — Weirick  v. 
Hoover,  8  Blackf.  370. 

[b]  (Ap».lH7) 

A  OHnplaint  ml^  be  amended  where  the 
cause  of  action  is  not  changed  and  the  defend- 
ant is  not  deprived  of  any  defense  which  he  had 
to  the  original  action. — Fleming  v.  City  of  An- 
derson. 39  Ind.  App.  343,  76  N.  E.  266. 


Fob  Cases  fbou  Otheb  ^ates. 
See  39  Cent.  Dig.  Head.  1!§ 

820-822. 
See,  also,  31  Cyc.  pp.  434,  4.35. 


613-651. 


1244.         Meoesaltr  for  aBoadaaemt. 

ta]  (Sup.  1864) 
An  amendment  of  a  complaint  by  leave  of 
the  court,  pending  a  trial,  if  the  amendment 
added  nothing  to  the  material  averments  of  the 
complaint,  could  not  be  a  fatal  error,  nor,  in 
such  case,  could  the  failure  to  reswear  the  jury 
after  such  amendment— Crassen  v.  Bwoveland, 
22  Ind.  427. 

[b]     (Snp.  1S76) 

While  a  rule  to  answer  a  good  complaint 
was  pending,  the  plaintiffs  asked  leave  to  file 
a  second  paragraph  which  did  not  differ  mate- 
rially from  that  on  file.  Held,  that  the  refus- 
al of  leave  to  file  such  additional  paragraph 
was  not  error.— Gardner  v.  Jaquea,  51  Ind. 
56G. 

Fob  Gases  fbou  Otheb  States, 
See  39  Cent.  Dig.  Plead,  g  652. 

|24B.  ^—  OondStioa  of  eaaae,  aad  time 
for  amendment. 

Amendment  of  plea  or  answer,  see  post,  {  258. 
Amendment  of  replication  or  reply,  see  post,  | 

269. 

Amendment  to  conform  to  proofs,  see  ante,  | 

237. 

Conditions  on  granting  leave  to  amend  after 
extending  time  for  trial,  see  ante,  §  230. 

Discretion  of  court,  see  ante,  §  236. 

Filing  of  supplemental  complaint,  see  post,  I 
270. 

[a]  (Sup.  1866) 
The  declaration  in  assump^t  contained  a 
count  on  a  special  contract  for  the  sale  of 
laud,  another  that  defendant  was  Indebted  to 
plalntitt  in  a  certain  sum  by  virtue  of  an 
award  made  pursuant  to  a  submission  entered 
Into  between  the  parties  and  a  common  count 
for  lands  sold.  Issues  were  made  under  Code 
of  1843  and  trial  under  Code  of  1852.  Plain- 
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tiff  proved  the  award  and  execution  of  the 
rabnuflsioa  aader  seal.  He  offered  the  submis- 
noD  lo  evidence,  and  an  objection  was  sustain- 
ed oQ  the  ground  that,  being  a  sealed  inatrn- 
meat,  it  was  not  applicable  to  the  form  of  ac- 
tion. He  then  moved  to  amend  his  declaration 
b7  striking  ont  the  word  "aasampsit"  Held, 
Oat  the  amendment  was  not  allowable  under 
tile  otd  B;rstem  because  leave  was  not  aslced 
ODtil  after  the  commencement  of  the  trial.— 
Linb  T.  Estep.  8  Ind.  287. 

Where  the  plaintiffs  were  ordered  to  file 
an  amendment  within  a  certain  time,  but  did 
not  comply  therewith,  it  was  held  that,  as 
tliere  were  in  the  practice  no  rule  days,  no 
default  could  be  entered  for  failing  to  file  the 
amendment  within  the  prescribed  time,  no  ex- 
ceptions having  been  taken,  or  motion  made 
to  strike  off  the  amendment,  but  the  court 
wonld  permit  it  to  be  filed  afterwards,  and 
ngard  the  question  of  time  as  waived. — Smith 
T.  Grovermau,  9  Ind.  904. 

[c;d]  (Sb».1»8) 

It  was  error  to  allow  an  amendment  of 
the  complaint,  presenting  new  issues,  to  be 
filed  after  the  conclusion  of  argumenta  to  the 
jniT^Kerstetter  ▼.  Raymond.  10  Ind.  199. 

[«1    (Bap.  1863) 

Where  the  jury  has  been  sworn  and  part 
of  the  evidence  heard,  it  is  too  late  for  a  party 
to  amend  by  adding  a  new  cause  of  action,  to 
be  examined  and  dispo^  of  in  the  pending 
tria].-Hoot  v.  Spade,  20  Ind.  32a 

[f]  (Sap-Utt) 
Amendments  may  be  made  in  the  com- 
plaint, with  the  leave  of  the  court,  after  the 
trial  ia  begun,  if  they  are  only  designed  to 
make  the  complaint  more  specific,  and  do  not 
add  a  new  cause  of  action,  so  as  to  injure  the 
defendant,  if  compelled  to  proceed.— Landry's 
Adm'r  T.  Durham,  21  Ind.  232. 

M  (Sap.l8GE) 
It  Is  error,  after  the  pleadings  and  evidence 
hi  a  case  are  closed,  to  permit  the  plaintiff  to 
tamd  bis  complaint  so  as  to  change  the  whole 
riuncter  of  the  case.— Blasingame  t.  Blasia- 
fuat,  24  Ind.  86. 

[h]    (Sap.  1874) 

A  bad  complaint  cannot  be  made  good  by 
an  amendment  after  verdict. — Heddens  t.  Young- 
love.  46  Ind.  212. 

P]    (Sap.  mty 

Id  an  action  for  personal  injuries),  the 
complaint  alleged  that  plaintiff,  by  reason  of 
the  negligence  of  the  defendant,  wau  bruised, 
hort,  injured,  etc. ;  that  his  collar  bone  was 
brt^en,  and  his  shoulder  dislocated.  Held, 
that  it  was  not  error  for  the  court,  on  the 
trial,  to  allow  the  plaintiff  to  insert  in  the 
complaint  another  specific  alleKatlon  that  his 
■bodlder  blade  was  broken.— Ohio  &  M.  Ry. 
Co.  V.  Selby,  47  Ind.  471,  17  Am.  Rep.  710. 


CJ]    (9n».  U7» 

A  plaintiff  may  be  permitted  to  make  an 
amendment  to  his  complaint,  not  changing  the 
issues,  after  he  has  introduced  his  evidence  to 
the  juiy,  and  in  such  case  the  jury  need  not 
be  resworn.— Knowles  t.  Rexroth,  67  Ind.  58. 

Fk]    (Sap.  ISSl) 

After  default  and  judgment  on  a  statutory 
arbitration  bond,  it  is  error  to  permit  plain- 
tiff, after  the  close  of  that  term,  to  amend  bis 
complaint  by  inserting  the  amount  for  which 
the  award  was  confirmed  and  judgment  thereon 
rendered.— Bash  v.  Van  Osdol.  75  Ind.  186. 

[1]    (Sap.  1881) 
Where  the  jury  has  been  iwom  and  the 
evidence  beard,  the  complaint  cannot  be  amend- 
ed so  as  to  introduce  a  new  cause  of  action.- 
Record  v.  Ketcham,  76  Ind.  482. 

[m]    (Sap.  ISSl) 

It  is  error  to  permit  a  material  amend- 
ment after  the  cause  has  been  submitted  to 
the  court  upon  the  evidence.— Sharpe  v.  Dill- 
man,  77  Ind.  280. 

[n]    (Sap.  1885) 
It  is  not  error  to  permit,  after  the  evi- 
dence is  in,  an  amendment  merely  modifying 
the  terms  of  tbe  prayer.— Rettig  T.  Newman, 
90  Ind.  424. 

[o]     (Sap.  1889) 

In  an  action  to  set  aside  a  mortsage  as 
fraudulent,  it  was  not  error  to  allow  an  amend- 
ment to  the  complaint  after  the  case  had  breu 
submitted  averring  that  the  mortgagor  had  been 
allowed  to  remain  in  i>oaseBBion  and  to  dispose 
of  a  great  portion  of  the  mortgaged  property, 
as  such  amendment  did  not  change  the  nature 
of  tbe  action.- Levy  t.  Chittenden,  22  N.  B. 
92,  120  Ind.  37. 

tp]     (bap.  1889) 

In  an  action  MBinst  a  hosband  and  wife 
upon  their  joint  note  and  mortgage,  where  the 
complaint  alleges  that  the  consi^ration  for 
the  note  was  money  borrowed  by  the  defendants 
and  that  they  owned  the  mortgaged  land  as  ten- 
ants by  the  entltety,  an  amendment  to  the  com- 
plaint showing  that  the  defendants  borrowed 
the  money  "for  their  joint  ose  and  benefit" 
may  properly  be  allowed,  even  after  the  case 
has  been  submitted  to  the  court— Jenne  T. 
Burt,  121  Ind.  275,  22  N.  B.  256. 

[q]    (Sap.  1892) 

It  Is  not  error  to  permit  plaintiff,  after  the 
close  of  bis  tPRtimony,  to  file  an  amended  com- 
plaint, where  it  does  not  materially  change  tbe 
cause  of  action,  or  occaaion  surprise,  or  place 
opposing  counsel  at  a  disadvantage.— Toledo. 
St.  L.  &  K.  C.  R.  Co.  T.  SEtephenson,  SO  N.  E. 
1082,  131  Ind.  203. 

tr]    (Sap.  18B6) 

Where,  in  an  action  to  set  aside  a  deed,  th^ 
complaint  as  originally  drafted  was  defective 
for  failure  to  aver  that  the  grantor  or  plain- 
tiffs, as  his  heira,  prior  to  the  commencement 
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of  his  action  had  disaffirmed  tbe  deed,  such  de- 
f«H:t  was  cured  by  an  amendmeiit  filed  by  leave 
of  court  after  a  motion  for  a  new  trial  bad 
been  overruled  and  peodinj;  a  motion  in  arrest 
—Raymond  t.  Wathen,  41  N-  E.  SIS,  142  Ind. 
367. 

[a]  (8«p.  1896) 
Demurrer  to  plaintirs  complaint  having 
been  overraled.  issue  was  formed,  and  upon 
trial  the  coort  found  the  material  facts  nlleKed 
in  the  complaint  to  be  true,  but  sustained  a 
motion  in  arrest  of  judgment,  and  dismissed 
the  suit.  Seld  that,  upon  sustaining  a  motion 
in  arrest  of  judgment,  plaintiff  should  have 
been  allowed  to  amend.— Bucklen  v.  Cushman, 
14o  Ind.  Sup.  51,  44  N.  E.  6. 

ttj  (App.  1901) 
Though  an  amendment  to  a  pleading  nut 
changine  Its  legal  effect  may  be  allowed  after 
tbe  submission  of  the  cause,  it  is  error  to  per- 
mit, at  such  time,  an  ameudment  changing  the 
issue  or  making  a  new  one.— Mathews  v.  Kund, 
G2  N.  E.  90,  27  Ind.  App.  641. 

[u]    (App.  1901) 

The  action  of  the  trial  court  in  permitting' 
an  amendment  of  the  plcadiniis  after  the  com- 
mencement of  Che  trial  is  not  a  cause  for  revers- 
al, without  a  showing  that  such  action  preju- 
diced or  surprised  the  other  party,  or  resulted 
in  changing  the  issues. — Citizens'  St.  R.  Co.  v. 
lleath,  62  N.  E.  107,  29  Ind.  App.  393. 

[V]    (App.  1902) 

An  amendment  which  changes  the  nature 
of  a  cause  of  action  is  not  allowable  after  the 
trial  has  been  completed,  and  one  test  by  which 
to  determine  if  a  new  cause  of  action  is  al- 
leged is  to  inquire  if  the  same  evidence  would 
support  both  the  original  and  amended  com- 
plaints.—Thral]  V.  Gosnell,  62  N.  E.  462,  28 
Ind.  App.  174. 

[w]    (App,  1908) 

An  amendment  to  the  pleadings  may  be 
made  after  the  evidence  is  heard. — Parry  Mfg. 
Co.  V.  Eaton,  41  Ind.  App.  81,  83  N.  R  510. 

Where,  In  an  action  for  injuries  to  an  em- 
ploy4,  the  complaint  alleged  that  tbe  employer 
negligently  maintained  a  contrivance,  which 
was  described,  to  keep  open  the  window  shut- 
ters on  his  bailding,  with  knowledge  that  the 
same  was  dangerous,  that  the  employ^,  Injur- 
ed by  a  part  of  the  contrivance  falling  on  him 
while  passing  along  the  bailding  to  bis  work, 
did  not  know  the  facts,  and  could  not  by  ua- 
ing  ordinary  care  have  known  them,  the  al- 
lowance, after  the  close  of  the  evidence,  of  an 
amendment  allying  that  the  employe  did  not 
know  that  tbe  contrivance  was  ^ngerous,  and 
did  not  know,  and  could  not  have  known  by 
using  ordinary  care,  that  tbe  employer  negli- 
gently maintained  the  contrivance,  was  not  er- 
roneous, the  amendment  not  changing  the  Ib- 
sues,  nor  misleading  the  employer. — Id. 


For  Cases  fboic  Otheb  States, 

See  39  Cent.  Dig.  Plead.  H  653-675. 
See,  also,  31  Grc  pp.  88S-407. 

{246.           SnbJeot-mattMf  and  sTond* 

In  generaL 

ta]    (Sap.  1831) 

Inserting,  in  a  declaration  in  covenant,  tn 
averment  that  tbe  instrument  declared  on  is  un- 
der seal,  is  a  substantial  amendment— Kelly 
V.  Duignao.  2  Blackf.  420. 

[b]  {Sap.  1844) 

If,  on  oyer  craved  of  a  bond  of  which  pn> 
fert  is  made  in  the  declaration,  the  bond  csd- 
not  be  produced,  the  declaration,  by  leave  of 
the  court,  should  be  amended  by  leaving  out  tbe 
profert,  and  inserting  an  excuse  for  not  making 
it.— Meriam  v.  State  ex  reL  Mitchell,  7  Blackf. 
245. 

[c]  (Sap.  18M) 

In  a  suit  to  recover  damages  for  injuries 
sustained  by  a  fall  through  the  sidewalk  of  a 
bridge,  the  plaintiff  will  be  allowed  to  amend 
his  declaration  on  the  trial  by  inserting  the 
allegation  that  he  was  Ignorant  that  the  bridge 
was  out  of  repair.— Wayne  County  Tumpib 
Co.  V.  Berry,  5  Ind.  286. 

[aj    ,Snp.  1873) 

Matters  which  occurred  prior  to  the  filing 
of  a  complaint  must  be  brought  into  tbe  suit 
by  amendment.— Mnsselmaa  v.  Manly,  42  Ind. 

4G2. 

[e]     (App.  1908) 

Under  Bums'  Ann.  St.  1908,  I  403,  pm> 
viding  that  all  amendments,  except  Oiose  as  ol 
course,  shall  be  by  leave  of  court,  permission  to 
amend  a  complaint  alleging  that  an  oral  con- 
tract for  furnishing  material  was  made  io 
March  by  alleging  that  it  was  made  in  October, 
was  property  given.— Miller  v.  State  ex  reL 
Hill,  42  Ind.  App.  G8f>,  86  N.  E.  493. 

For  Cases  fbou  Otheb  States, 

See  39  Cent.  Dig.  Plead,  ifi  676-CS3. 
See,  also,  31  Cye.  pp.  365,  366,  407-455. 

i  247.  ^—  Blatten  arlalBK  os>  dlaoorvred 
aftev  oriclnal  pleadlag. 

[a]     (Sap.  1883) 

Where  a  party  is  admitted  as  a  defendant 
after  tbe  beginning  of  an  action,  and  tbe  plain- 
tiS  does  not  amend  his  complaint  by  inserttn? 
the  name  of  such  party  therein  and  making 
proper  allegations  relative  to  falm,  a  demurrer 
by  Budi  defendant  will  be  sustalned^Levi  v. 
Engle,  01  Ind.  330. 

Fob  Cases  pboh  Otheb  States, 

See  39  Cent.  Dig.  Plead.  SS  684,  683. 
See,  also,  31  Cyc.  pp.  391,  392. 

{  248.         New  or  dUtoreui  oamaa  of  mo- 
tion. 

Amendment  after  demurrer  sustained,  see  ante, 
i  225. 
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Amendment  setting  op  new  or  dififerent  cause 
of  act40D,  as  affecting  limitaticois,  tee  Lm- 
TATioN  or  Actions,  i  127. 

AmendoieDt  to  conform  to  proofR,  see  ante,  I 

237. 

Condition  of  canse  and  time  for  amendment, 

see  ante,  {  245. 
New  set-off  or  counterclaim,  see  post,  §  262. 
Baisiog  qaestion   wtiether  amendment  states 

new  canse  of  action,  by  motion  to  strike  out, 

see  post.  S  356. 

[a.  b]  (tap.  18*5) 

No  amendment  to  a  declaration,  complaint, 
or  petitiim  can  be  allowed  which  Introduces  n 
■ew  cause  of  action.— Kiphart  t.  Brennemen,  25 
Ind.  152. 

[e]  {tap.  urn 
In  an  action  hj  an  administrator  against 
a  railroad  company,  the  cause  of  action  as 
stated  in  the  complaint  was  the  death  of  the 
plaintiff's  intestate,  caused  by  the  wrongful 
set  or  omission  of  the  cmnpany,  without  the 
bolt  of  the  deceased;  but  the  particular  means 
or  manner  of  ber  death  were  not  stated.  A 
demurrer  was  sustained  to  the  complaint,  be- 
nuse  It  did  not  appear  that  the  injury  pro- 
dndng  death  was  not  caused  W  the  contribut- 
ing fault  of  the  deceased.  Beld,  that  to  amend 
the  complaint  so  as  to  allege  Uie  facts  of  the 
accident  more  particularly  was  not  stating  a 
■ew  cause  of  action,  liable  to  objection  as  not 
declared  upon  within  the  time  limited  by  the 
Ftatnte.-^effersonTille,  M.  &  I.  R.  Co.  r.  Hen- 
dricks, 41  Ind.  4a 

[d]  (S«p.m4) 

A  relator  in  an  action  on  a  tmstee's  bond 
may  amend  the  complaint  so  as  to  make  the 
action  one  against  the  trustee  alone  to  set  aside 
»  fraudulent  his  final  report.— Boyd  T.  Cald- 
wen.  95  Ind.  302. 

[el  (SWP.18H) 

la  an  action  by  a  brakeman  ajralnst  a 
railmad  company  for  injories.  the  original  com- 
pUint  alleired.  in  the  first  connt,  a  defect  in  the 
enp'nc'g  cylinder  cock:  in  the  second  count,  a 
flpfert  in  the  brake  of  a  car  on  which  plaintiff 
was  when  hurt:  and  in  the  third,  the  defects 
birth  in  the  engine  and  in  the  brake.  Bdd.  that 
an  additional  count,  in  wbidi  the  main  allega- 
tions of  the  other  three  were  rejwated,  and  de- 
fects in  the  engine  were  alleged,  did  not  state 
a  new  cause  of  action.— Ohio  &  M.  Ry.  Co.  t. 
Stein,  140  Ind.  61,  39  N.  E.  246. 

m  {Ap».lM8) 

In  an  action  on  a  contractor's  bond  by 
one  who  had  furnished  material  and  done  work 
for  th»  contractor  to  recover  a  certain  sum 
therefor,  where  the  complaint  alleged  that  the 
onl  contract  under  which  the  work  was  done 
vu  made  in  March,  an  amendment  alleging 
ibe  contract  was  made  in  October  did  not 
ehan^  the  cause  of  action. — Miller  v.  State  ex 
nl  Hill,  42  Ind.  App..630,  86  N.  E.  493. 


Fob  Cases  fbou  Otheb  States* 

See  39  Cert.  Dia.  Plead.  Sf  686-70&;  5 

Cent.  Dig.  Assnmpsit,  §  124. 
See,  also,  31  Cyc.  pp.  409-419;   note,  34 

Am.  Dec  158;  note,  51  Am.  SL  Rep.  414. 

{ 249.    Cltukce  of  form  of  Action. 

[a]  (Sap.l8«) 

An  amendment  which  changed  an  action 
from  contract  to  tort  was  not  allowed  by  Rev. 
St  1843.— Falkner  t.  lama,  5  Ind.  200. 

A  suit  in  rem,  brought  under  the  water 
craft  law,  but  not  within  its  purview,  may  be 
changed  1^  amendment  into  a  suit  in  perso- 
nam.—Goplinger  T.  The  David  Gibson,  14  Ind. 

480. 

[c]    (9«p.  1896) 

Where  a  complaint  seeks  to  rescind  a  con- 
tract on  account  of  fraud,  and  asks  the  ap- 
pointment of  a  receiver,  and  the  court  refuses 
to  appoint  a  receiver,  complainant  may  file  an 
amended  complaint  to  recover  damages  on  ac- 
count of  the  alleged  fraud.— Cohoon  v.  Fisher, 
44  X.  E.  664.  4S  N.  E  787,  146  Ind.  6SS,  36 
U  R.  A.  193. 

Fob  Cases  fbou  Othkb  States, 

See  S»  Cert.  Dio.  Plead.  H  710-729 ;  1 

Ceitt.  Dio.  Action  on  the  Case,  S  42. 
See,  also.  31  Cyc.  pp.  429-434. 

1 260.  —  As  to  nllef  pimyttA. 

[a]  (tap.  1858) 

An  amendment  reducing  the  amount  de- 
manded to  the  jurisdiction  of  the  court  may  be 
allowed.— Brown  v.  Lewis,  10  Ind.  232;  Harvey 
V.  Ferguson,  Id.  893- 

[b]  (Spp.  1864) 

In  an  action  to  recover  personal  proper- 
ty and  damages  for  the  detention  thereof.  It  Is 
not  competent  for  the  court,  in  the  progress  of 
tbe  trial,  over  the  objection  of  the  defendant, 
to  permit  the  plaintiff  to  amend  his  complaint 
so  as  to  claim  special  damages  for  expenses  in- 
curred in  money  and  time  in  seeking  to  recover 
such  property.— Harris  r.  Mercer,  22  Ind.  829. 

[c]  (tap.  1881) 

Where  the  original  complaint,  in  a  suit 
by  a  township  trustee  against  hla  predecessor 
on  his  bond,  was  only  for  the  recovery  of  mon- 
ey claimed  to  be  due  the  civil  township,  the 
addition  of  a  paragraph  seeking  also  to  recover 
money  alleged  to  be  due  the  school  township 
held  to  be  a  proper  amendment,  and  not,  in 
any  sense,  to  amount  to  a  misjoinder  of  dis- 
tinct causes  of  action.— Strong  v.  State  ex  rel. 
Colvin,  To  Ind.  440. 

[d]  (Sop.  1S89) 

In  an  action  by  a  purchaser  at  an  execu- 
tion sale  to  recover  the  amount  paid,  on  fail- 
ure of  title  to  tbe  property,  it  is  not  error,  aft- 
er the  testimony  ia  closed,  to  refuse  to  allow 
the  filing  of  an  amended  paragraph  to  the  com- 
plaint, tbe  object  of  which  is  to  set  aside  the 
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sheriffg  sale,  upon  the  same  f&ots  eet  out  in 
th«  original  complaint,  as  such  an  amendment 
would  necessitate  new  issues,  and  the  making 
of  the  executioQ  defendants  parties  to  the  ac- 
tion.—Lewark  V.  Carter.  117  lad.  206,  20  N. 
B.  119,  10  Am.  St  Bep.  40;  3  K  B.  A.  440. 

Fob  Cabes  tboh  Other  Statkb, 

See  80  Cent.  Dio.  Plead.  H  730-733  ;  28 

Cent.  Dio.  Interest.  S  153. 
See,  also,  31  Cyc.  pp.  438-443. 

|8S1.         SlUBeleaey  of  utendment. 
Ca]    (Smp.  ISSn 
It  1b  sufficient  if  the  names  of  the  parties 
to  an  amended  complaint  are  stated  in  the  ti- 
tle of  the  cause.— L0W17  T.  Dutton,  28  Ind. 
473. 

Foe  Cases  fboic  Otheb  States, 

See  30  Cent.  Dig.  Plead.  ||  734,  735. 

S  25S.  ^—  OporatlMi  and  effeet  In  cait- 
eraL 

As  waiver  of  demurrer  to  original  pleading,  see 

ante,  |  212. 
Effect  of  Btiikii^  oat  amended  pleading,  see 

post,  {  SGO. 

Necessity  of  annexing  exhibits  to  amended  com- 
plaint, see  post  8  307. 
Of  supplemental  pleading,  see  post  M  274.  279. 

[a]  (Sail.  1865) 

A  second  complaint,  complete  in  itself,  and 
not  a  mere  amendment  of  the  first,  supersedes 
the  first,  so  that  it  ceases  to  be  part  of  the 
record,  and  no  ruling  upon  it  can  be  assigned 
for  error. — Klrkpatrick  v.  Holman,  25  Ind. 
293. 

[b]  <S«v.  1876) 

After  a  demurrer,  for  want  of  sufficient 
facts,  to  a  complaint  consisting  of  a  single 
paragraph,  had  been  sostained,  the  plaintiff 
filed  what  was  styled  a  second  paragraph  of 
the  complaint,  differing  in  matter  and  form 
from  the  original  only  in  its  prayer  for  relief, 
field,  that  the  ruling  of  the  trial  court  upon 
the  demurrer  presented  no  question  on  appeal. 
— Trisler  t.  Trisler,  54  Ind.  172. 

[c]  Where  pleadings  are  amended,  the  prior 
pleadings  are  to  be  regarded  as  abandoned. — 
(Sup.  1877)  Westerman  v.  Foster,  R7  Ind.  408 ; 
(1882)  State  ex  rel.  Bunnell  v.  Hay,  88  Ind. 
274 :  (App.  1804)  Town  of  Andrews  v.  Sellers, 
11  Ind.  App.  301,  38  N.  E.  1101 ;  (Sup.  1800) 
Hedrick  t.  Whitehom,  145  Ind.  042,  43  N.  B. 
042. 

[dl    (Sop.  1877) 

Under  an  amended  complaint  only  such 
relief  can  be  granted  as  is  demanded  in  the 
amended  complaint  The  prayer  for  relief  in 
the  original  complaint  cannot  he  considered. — 
Westerman  v.  Foster,  57  Ind.  408. 

[fl]     (Sap.  1882) 

The  filing  by  leave  of  court  of  an  amend- 
ed complaint  and  answer  thereto  takes  the 


original  complaint  and  answer  out  of  the  rec- 
ord, so  as  to  prevent  defendant  from  complain- 
ing on  appeal  of  error  in  sustaining  a  demu^ 
rer  to  the  first  answer. — Berghoff  t.  McDonald, 
87  Ind.  549. 

[t]  (Sap.  USO 
Wheie  a  demurrer  to  a  complaint  is  rat- 
tained,  and  a  new  complaint  is  filed,  the  grava- 
men of  whidi  is  tlu  same  as  Uie  one  held  bad 
on  demurrer,  it  will  be  treats  as  an  amended 
pleading,  and  will  be  regarded  as  having  bu- 
peneded  the  original  complaint— Honter  t. 
Pfeiffer,  108  Ind.  107.  9  N.  B.  124. 

[g]  (Sap.  1889) 

An  amended  complaint  has  relation  ordi- 
narily to  the  commencement  of  the  action,  and 
is  regarded  as  a  matter  occurring  in  the  ron- 
tinuation  of  progress  of  the  ori^nal  cauw.— 
Chicago.  St.  L.  &  P.  R.  Co.  v.  Bills,  20  N. 
E.  775.  118  Ind.  221. 

[h]  (Sup.  1892) 

Where  a  demurrer  to  a  paragraph  of  t 
complaiDt  is  overruled,  but  plaintiff  amends  it 
before  judgment  by  leave  of  the  court,  the  suf- 
ficiency of  the  original  paragraph  cannot  be 
considered  on  appeal.— Travellers*  Ins.  Co.  v. 
Martin,  131  Ind.  155,  30  N.  B.  1071. 

P]     (App.  1894) 

Where  a  paiagraplt  of  a  pleading  was 
amended,  the  amendment  superseded  and  took 
the  place  of  the  original  paragraph,  and  any 
rule  of  the  court  in  relation  to  the  snffidency  of 
the  original  paragraph  was  not  properly  in  the 
record.— Tague  v.  Owens,  38  N,  E.  641,  11  Ind. 
App.  200. 

[j]  The  filing  of  an  amended  pleading  takes 
from  the  record  the  original  pleading.— (Sap- 
1897)  Weaver  v.  Apple.  147  Ind.  304,  46  N.  E. 
642;  (App.  1897)  Barnes  v.  Pelham,  47  N.  E. 
648,  18  Ind.  App.  166;  (1897)  City  of  New 
Albany  v.  Conger,  47  N.  E.  852,  18  Ind.  App. 
230;  (1897)  Western  Assur.  Co.  v.  McCaity, 
48  N.  E.  265.  18  Ind.  App.  449. 

[k]    (App.  1903) 

An  amended  complaint  speaks  from  the 
time  of  the  filing  of  the  original  complaiot.— 
Kirkham  t.  Mooie,  65  N.  E.  1042,  30  Ind. 
App.  549. 

[1]  (App.  1903) 
Where,  in  an  action  for  rent,  defendant 
made  no  objection  to  the  filing  of  an  amended 
complaint,  but  appeared  and  answered,  and  the 
same  issue  was  tendered  that  would  have  beoi 
tendered  by  a  complaint  and  supplemental  com- 
plaint, and  the  case  was  tried  without  objec- 
tion on  the  issue  thus  presented,  the  action 
must  be  treated  as  having  been  bronght  at  the 
time  the  amended  complaint  was  filed,  and  it 
could  not  be  objected  that  the  judgment  was 
had  for  rents  which  liad  not  accrued  at  the 
time  suit  was  originally  brought.— Pitzele  v. 
Reuping,  68  N.  E.  603,-  32  Ind.  App.  237. 
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tn)    (App.  UN) 

An  origiDal  complaint  ie  taken  oat  of  the 
record  by  the  filing  of  an  amended  complaint.— 
Honud  T.  Hnnunell,  48  Ind.  App.  358,  87  N. 
E.  662. 

Fdb  Casks  mat  Othkb  States, 

8ke  30  Cent.  Dig.  Plead.  IS  73&-743. 
See.  al».  31  Cyc  pp.  464-468. 

1 293.         Fles  or  mmmwur  to  amoHded 
pleodixc. 
M    (Sap.  U7») 
After  aU  the  erideoce  in  a  case  was  heard, 
the  ^Intiff  was  allowed  to  file  an  additional 
paragraph  to  his  c<unplalnt,  and,  as  no  gooH 
caue  for  delay  was  shown  by  the  defendant, 
the  court  required  hfm  to  plrad  to  said  para- 
{nph  at  that  term.    Held,  thnt  there  was  no 
error.— Leib  v.  Botteri<^  68  Ind.  199. 

[b]  (Sap.  1S90) 
Ad  answer  to  an  amended  complaint  which 
lUegea  that  the  orisiaal  complaint  is  filed  with 
the  answer  as  an  exhibit  and  that  by  his  orig- 
iul  complaint  plaintiff  elected  to  rescind  the 
contract,  does  not  aver  that  plaintiff  sued  for 
rMciasion.— N'ysewander  t.  Lowman,  124  Ind. 
5S4,  24  X.  E.  855. 

[Cl  (App.  1903) 
Where,  after  a  demarrer  to  a  plea  In 
abstpment  of  one  defendant  has  been  sustain- 
fd.  be  refnses  to  plead  further,  the  refusal  of 
an  offer  by  other  defendants  to  file  an  answer 
of  eeneral  denial  to  an  amended  complaint  for 
and  on  behalf  of  such  defendant  was  not  error. 
-Oiamond  Flint  G\awa  Go.  v.  Boyd.  66  N.  E. 
4T?>.  30  Ind.  App.  48.>. 

Fot  Cases  fiom  Otiieb  States, 

See  39  Ce.nt.  Dig.  Plead.  SS  744-751. 
See.  also,  31  Cyc.  pp.  43fr-461. 

1254.         Demanw  to  aiMadttd  plead- 

ESeet  as  withdrawal  of  answer  to  original  com- 
plaint see  post  I  330. 

(■I  (Sap.  1865) 
A  demnrrer  does  not  lie  to  an  additional 
paragraph  of  a  complaint  filed  since  the  cora- 
nencement  of  the  snit  and  stating  a  good 
oame  of  action  which  has  accrued  since  such 
rmnmenrement. — Farrington  t.  Hawkins,  24 
iDd.  253. 

[b]  (Sap.  1887) 
Where  all  the  parties  to  an  assignment  of 
a  note  and  mortgage  filed  with  the  complaint 
as  an  exhibit  are  made  plaintiffs  in  an  action 
thereon,  and  an  amended  complaint  states  a 
mue  of  action  in  favor  of  all,  a  demurrer 
will  not  lie  for  a  defect  of  parties,  nor  for 
failure  of  such  complaint  to  ^tate  facts  suffl- 
cint— Momingstar  t.  Gunningham,  110  Ind. 
328,  U  N.  E.  593,  59  Am.  Rep.  211. 

id    (lap.  UK) 

When  an  amended  complaint  is  filed,  it 
■tsnds  independent  of  all  antecedent  proceed- 


ings, and  an  demnrrers  filed  t4  the  original 
complaint,  and,  if  the  defendants  desire  to  test 
its  sufficiency  as  against  a  demurrer,  it  is  nec- 
essary for  th«n  to  file  a  demurrer  thereto. — 
Harris  T.  State  ex  reL  Wright  24  N.  B.  241. 
123  lad.  272. 

[d]    (Sap.  18tt) 

The  issues  not  having  been  changed  by 
the  amendment  of  a  complaint  there  was  no 
error  in  refusing  to  allow  the  refiling  of  the  de- 
murrer to  the  complaint. — Stanttm  t.  Kenrick, 
135  Ind.  382,  35  N.  E.  19. 

[s]     (Snp.  1894) 

It  is  not  error  to  refuse  to  permit  the 
filing  of  a  demmrer  to  ihe  complaint  following 
an  amendment  thereto  filed  during  the  trial, 
where  the  amendment  states  no  new  cause  of 
action,  and  is  not  misleading.— Board  of  Com'rs 
of  CarroU  County  v.  O'Connor,  35  N.  E.  1006, 
37  X.  E;  16,  137  Ind.  622. 

[f]     (Sap.  1899) 

Demurrer  to  the  "complaint"  filed  after 
filing  of  an  amended  complaint,  refers  thereto. 
—Town  of  Whiting  v.  Doob.  52  N.  B.  759,  152 
Ind.  157. 

[Bl    (App.  1902) 

A  demurrer  to  a  complaint  does  not  apply 
thereto  after  it  has  been  amended.— Efroym- 
son  V.  Smith.  C3  N.  E.  328,  29  Ind.  App.  451. 

Ih]     (App.  1606) 

A  demurrer  to  the  complaint  filed  after 
the  filing  of  the  amended  complaint  will  be 
considered  as  addressed  to  the  amended  com- 
plaint.—City  of  Vincennes  t.  Specs,  74  N.  B. 
277,  85  Ind.  App.  389. 

[I]  (App.  1908) 
Where,  after  a  demurrer  to  the  complaint 
is  sustained,  an  amended  complaint  is  filed  by 
leave  of  conrt.  the  amended  complaint  super- 
sedes the  original ;  and  a  demurrer  subsequent- 
ly filed,  though  not  denominated  as  a  demur- 
rer to  the  "amended"  complaint,  is  addressed 
thereto.— Scott  v.  Lafayette  Gas  Co.,  42  Ind. 
App.  614.  86  N.  E.  496. 

Ul  (App.  1909) 
A  demurrer,  filed  after  the  amended  com- 
plaint was  filed,  must  be  treated  as  a  demur- 
rer to  the  amended  complaint,  though  the 
pleading  to  which  it  was  sddressed  is  styled 
the  complaint.— Chicago,  L  &  L.  Ry.  Co.  r. 
Stepp.  88  N.  B.  343. 

Fob  Cases  fbou  Otheb  States, 

See  39  Cent.  Dig.  Plead.  IS  752-760^ 
See,  also,  31  Cyc  pp.  461-464. 

1 2BS.  AmoHdjBwmt  of  yloa  or  unror. 

Fob  Casks  fbou  OmEB  States, 

Sbb  89  Cent.  Dig.  Plead.  fS  761-807. 
See,  also,  31  Cyc.  pp.  422-428. 
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fi  S56.    Def Mto 

eral. 

[a]  (Sup.  1872) 

Under  the  liberal  power  to  amend  plead- 
ings granted  by  the  Code  (2  Gav.  &  H.  St.  p. 
117,  S  ^<  when  application  is  made,  before 
the  commencement  of  a  trial,  to  amend  the  an- 
swer, upon  affidavit  that  it  does  not  truly  set 
out  the  defense  intended,  a  denial  of  the  mo- 
tion is  error.— Koons  T.  Price,  40  Ind.  104. 

Fob  Cases  fbou  Other  States, 

See  39  Cent.  Dig.  Plead.  fi{  761-7C3. 
See,  also,  31  Cyc.  p.  422. 

i  S68.  —  Condltiom  of  M«se,  mud  tlflw 
for  oaeadiiMnt. 

Discretion  of  court,  see  ante,  i  236. 

M  (Sap.  Utt) 
A  court  has  no  power,  after  judgment,  to 
alter  the  plea  of  a  defendant  setting  out  a  bond 
on  oyer  so  as  to  make  the  plea  correspond 
with  the  bond,  without  the  consent  of  the  de- 
fendant.—Bandal  r.  State  ex  reL  Massy,  1  Ind. 
395,  Smith.  260. 

[b]  (fl>p.l8G8) 

After  the  hearing  of  evidence  has  begun, 
new  issues  cannot  be  made  by  amendment  of 
the  answer,  except  on  cause  shown;  and,  if 
they  are  permitted,  the  jury  must  be  resworn 
to  try  them.— Kerschbaugher  T.  Sluaser,  12 
Ind.  453. 

£c]     (Sap.  1868) 

Where  the  jury  has  been  sworn,  and  a 
part  of  the  evidence  heard,  it  is  too  late  for 
a  party  to  amend  by  adding  a  new  defense  to 
be  examined  and  disposed  of  in  the  pending 
trial.— Hoot  T.  Spade,  20  Ind.  326. 

[d]    (Sap.  1863)  J 
It  is  too  late  after  verdict  to  materially 
amend  the  pleadings  In  a  cause.— Aiken  v. 
Bruen,  21  Ind.  137. 

lei     (8«p.  1866) 

No  material  amendment  can  be  aUowed  to 
an  answer  after  the  cause  has  been  submitted 
to  the  jury.— Holcraft  v.  King,  25  Ind.  352. 

No  material  amendment  can  be  allowed 
to  an  answer  after  a  finding  has  been  announc- 
ed by  the  court. — Id. 

£f]  (Snp.  1S72) 
Leave  to  amend  an  answer  and  to  file  ad- 
ditional paragraphs  should  be  granted  when 
asked  before  the  beginning  of  the  trial,  if  it 
appears  from  affidavit  that  the  answer  filed 
does  not  truly  set  out  the  facts  relied  on  In 
defense.— Koons  v.  Price,  40  Ind.  164. 

[si     (Sop.  1870 

It  is  not  reversible  error  to  allow  an 
amendment  of  a  pleading  after  verdict,  where 
no  change  is  made  in  the  legal  effect  of  the 
pleading.— Maxwell  r.  Day,  45  Ind.  509. 


[b]    (Sap.  1878) 

Where  issne  has  been  joined  for  orer  two 
years,  a  motion  by  defendant,  when  the  cause 
is  called  for  trial,  for  leave  to  file  a  plea  ot 
noQ  est  factum.  Is  properly  denied  on  the 
ground  of  negligence.— McMakin  t.  Weston,  64 
Ind.  270. 

[1]  (Sap.  1SS3) 
It  is  not  error  to  refuse  permisalon  to  a 
defendant  to  amend,  after  the  Issues  are  clos* 
ed,  by  pleading  an  additional  defense,  whidi. 
if  true,  must  have  been  known  before. — Sayers 
T.  First  Nat  Bonk  at  Crawfordsville,  89  Ind 
230. 

ta  (App.  U1D> 
In  an  action  to  lestrain  defendants  from 
interfering  with  plainUff  telephone  company's 
maintenance  of  a  stub  pole  and  anchor  in  tta« 
street  in  front  of  defendants*  premises  and  for 
damages,  where  plaintiff  alleged  the  necessity 
for  the  pole  and  anchor  and  defendants*  refus- 
al to  allow  its  erection,  to  which  complaint  de* 
fendantB  demurred  for  want  of  facts,  and  the 
demurrer  was  overruled,  after  part  of  the  evi- 
dence was  heard,  it  was  not  error  to  allow  de- 
fendants to  file  a  second  par^raph  of  the  an- 
swer  ailing  that  the  pole  and  anchor  were 
erected  in  front  of  their  premises  without  an- 
thority,  against  their  wilt,  and  to  their  dam- 
age, for  which  they  had  received  no  compensa- 
tion.— New  Long  Distance  Telephone  Co.  T. 
White,  00  N.  E.  103& 

Fob  Cases  fbou  Other  States, 

See  39  Cent.  Dio.  Plead.  gS  765-782. 
See,  also,  81  Cyc  pp.  424-427. 

S  2S9.  —  SabJe«t-EUitt«r  amd  CMinada 
tn  ceneral. 

[a]    (Sup.  1840) 

Where  issne  was  joined  on  the  general  Is- 
sue pleaded,  the  court  refused,  at  a  subsequent 
term,  to  allow  two  special  pleas  to  be  filed  on 
the  affidavit  of  counsel  that  the  general  issne 
was  filed  merely  to  save  a  default  and  that  he 
believed  the  case  could  not  be  fairly  tried  on 
its  merits  unless  the  special  pleas,  or  one  of 
them,  were  allowed.  Held,  that  the  refusal 
was  correct— Beqoette  T.  Lasselle.  5  Blackf. 
44S. 

Fob  Cases  fbou  Otiieb  States, 

See  39  Cent.  Dia.  Plead.  {§  78^-792. 
See,  also,  31  C^e.  p.  422. 

1 262.  ^—  New  set-oC  or  eoutarolalm. 

{a]    (Sap.  18E1) 

A  counterclaim  was  pleaded  jointly  by  two 
defendants,  and,  after  the  dismissal  of  the 
suit,  the  counterclaim  was  dismissed  as  to  one 
of  the  defendants,  and  then  the  remaining  de- 
fendant was  permitted  to  amend  the  counter- 
claim by  striking  out  the  name  of  tfae  dis- 
missed defendant  and  all  the  allegations  of  the 
title  in  him.  The  matter  to  he  tried  and  de- 
termined remained  after  the  amendment  sub- 
stantially the  same  as  before.    Beld,  that  there 
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Tftf  DO  substantial  error  in  permittiDg  the 
tmefldmeat  of  the  couoterclaim,  or  in  failing 
to  hare  the  jury  resworn.— Record  t.  Ketdum, 
76  Ind.  4SZ. 

Fob  Cases  fboh  Otiieb  States, 
See  30  Cext.  Dig.  Plead.  S  801. 
See.  also.  Sl.Cyc.  pp.  427,  423. 

1203.  —  SsiBeleaej  of  wnendawnt. 
[a]  iSHp.  18S7) 
There  is  no  available  error  In  the  refuwil 
of  the  conrt  to  permit  the  filing  of  additional 
aosirers.  where  the  facta  therein  set  up  con- 
stitute 00  defense  to  the  action.—Gardoer  t. 
Case,  111  Ind.  4M,  13  N.  B.  Sa 

tb]  (A»».im) 

Where  additional  pBiagrapha  snbmitted 
failed  to  present  a  complete  defense  to  either 
paraicraph  of  the  complaint,  the  conrt  proper- 
ly refD<>«^  to  reopen  the  issnes  and  permit  them 
to  be  filed.— Heritage  t.  State  ex  reL  Crim,  43 
iDd.  App.  595.  88  N.  E.  114. 

Fob  Cases  fbou  Othkb  States, 
See  3»  Ceitt.  Dio.  Plead.  |  802. 

|t64.        OpMFfttloH  and  eCaot  la  s«a- 
ermL 

[a1  Where  a  pleading  is  amended.  It  is  saper- 
trded  b^  the  pleading  aa  amended,  and  forms 
no  part  of  the  record.— (Sup.  1861)  Downs  v. 
Down^  17  Ind.  95;  (1871)  Byers  v.  Hickman. 
3fi  Ind.  (1874)  Specht  v.  ■Williamson.  40 
iDd.  599 :  (1874)  Debreuil  v.  Davia,  48  Ind.  390 ; 
nSTS)  Brits  T.  Johnson,  65  Ind.  561:  (1890) 
AfdeloU  T.  Collings,  144  Ind.  602,  43  N.  E. 
867. 

An  amended  answer  snpersedes  the  origi- 
Bal.  and  the  latter  ceases  to  be  a  part  of  the 
rerord.— Patterson  v.  Lord.  47  Ind.  203. 

Fob  Cases  fboh  Oihbb  States, 

See  30  Cert.  Dio.  Plead.  |S  808-806. 
See,  also,  31  Cyc.  pp.  464-468. 

ItSS.  ^—  K«pII«atlom     sr     nply  to 
utoadod  ploadiac. 
W  (Sap.  isa) 
Where,  after  issne  was  formed  on  an  ao- 
flwvr,  a  new  paragraph  was  added  to  the  SQ- 
■wer  whidi  merely  repeated  the  allegations  al- 
KBidr  made,  it  was  not  neeeasaty  to  take  isane 
00  the  new  paragraph.— Frear  t.  Bryan,  12 
Ind.  U3. 

W  (SMp.lS6t) 
An  answer  was  amended  during  the  im- 
puteling  of  the  jury,  but  not  brought  to  the 
notice  of  the  court  or  of  the  opposite  party 
tiotil  the  evidence  had  been  heard.  Held,  that 
pUintiff  was  properly  allowed  to  file  a  reply.— 
Brown  t.  Shearon,  17  Ind.  239. 

{el  {SBP.1MI) 

Poder  the  Code  there  Is  no  Implied  denial 

to  ao  answer;  and  a  general  denial  filed  to  a 


first  answer  is  not  a  response  to  a  new  and 
substantive  defense  afterwards  set  up  in  an  ad- 
ditional answer.— Swihart  v.  Cline,  19  Ind. 
2G4. 

Fob  Cases  fboic  Otiieb  States, 
See  39  Cent.  Dig.  plead.  |  806. 
See.  also,  31  Cyc.  pp.  459-461. 

1 266.  —  Vmmnxtw  to  asieBiUd  plead- 
las. 

Matter  In  abatement,  see  ante,  |  100. 

[al  (App.l8»2) 
A  general  demarrer  to  the  "amended  sec- 
ond paragraph  of  defendant's  answer  tor  the 
reason  the  same  does  not  state  facts  suf- 
ficient to  constitute  a  good  defense  to  plain* 
tiff's  complaint"  is  not  objectionable  on  thti 
ground  that  "complaint"  Is  used  instead  of  the 
words  "cause  of  action." — Foster  t.  Daily,  3 
Ind.  App.  530,  30  N.  R  4. 

Fob  Cases  fboh  Other  States, 
See  39  Cent.  Dig.  Plead.  |  807. 
See,  also,  31  Cyc.  pp.  461-464. 

9  267.  AaaendBoat  of  eross-oomplalat, 
[a]  (S>p.U71} 

Leave  to  amend  should  be  granted,  noder 
a  cross-complaint,  with  the  same  freedom  as  in 
ordinary  actions.— Gwing  T.  Patterson,  36  Ind. 
326. 

Fob  Cases  tboic  Othbb  States, 
See  39  Ciht.  Dig.  Plead.  {  808. 
See,  also,  31  Cyc.  pp.  427,  428. 

f  269.  Amendment  of  veplloation  or  re- 
ply and  of  snbseqnent  plasd- 
ings. 

[a]  (Sup.  1861) 

After  verdict  a  plaintiff  will  not  be  allow- 
ed to  amend  his  replication,  or  file  an  addition- 
al one.— Bedman  t.  Taylor,  3  Ind.  144 

[b]  (App.lSM) 

Where,  after  a  demurrer  to  a  reply  has 
been  overruled,  an  amended  reply  Is  filed,  de- 
fendant must  demur  to  the  amended  reply  in 
order  to  question  its  sufficiency.  —  Tague  t. 
Owens,  11  Ind.  App.  200,  38  N.  R  541. 

[c]  (App.  1909) 

Amendment  of  the  reply  to  set  up  that 
the  mortgage  after  the  alteration  therein,  plead- 
ed by  the  answer  as  a  material  alteration,  con- 
formed to  the  agreement  of  the  parties  did  not 
change  the  issue;  this  matter  being  admissible 
under  the  general  issue  in  the  reply.— Basey  v. 
McKinney,  43  Ind.  App.  422,  87  N.  E.  GitS. 

Fob  Cases  rsou  Othes  States, 

See  39  Cert.  Dig.  Plead.  If  811-815. 
See,  also,  31  Cyc.  pp.  456,  457. 
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SS71.  AiiiJiwtwt  M  to  BiCBatwe  or 

The  failure  to  subscribe  the  complaint  ta 
s  merely  formal  error,  which  may  be  amend- 
ed—Harris V.  Osenback,  13  Ind.  445. 

[b]  (Snp.  1888) 
The  failure  of  a  part7,  or  bis  attorney,  to 
sign  a  coniplaiat  is  a  mere  clerical  defect,  and 
may  be  amended  on  motion,  which  is  entitled 
to  precedence  over  a  motion  to  reject  the  plead- 
ing for  want  of  a  signature.  A  motion  to 
qua^h  tbe  summons  is  not  an  appropriate  means 
of  reaching  the  defect.— Sims  t.  Dame,  113 
Ind.  127,  15  N.  E.  217. 

[e]    (Bav.  l»oe) 

Thoaf^  a  petition  is  not  Insufflclent  be- 
cause not  signed  by  the  full  Christian  name  of 
petitioners,  they  may  be  required  to  amend  by 
proper  signatures  if  the  question  Is  raised  in 
the  proper  manner  and  in  due  time.— Oood  v. 
Burk.  167  Ind.  402,  77  N.  E  1080;  Darby  v. 
Anderson,  167  Ind.  707,  77  N.  E  1083. 

Fob  Cases  fboh  Other  States, 
Ree  SQ  Ceitt.  Dig.  Plead.  |  819^ 
See,  also,  81  Cyc.  p.  546. 

1 27S.  Flea  pnla  dazrelik  ooBtlanuM. 

Review  of  decisions  involving  discretion  of 
court,  see  Appeal  and  Ebbor.  }  860. 

[al  A  plea  puis  darrein  continuance  operates 
as  a  waiver  of  all  preceding  pleas. — (Sup.  1842) 
Scott  V.  Brokaw,  6  Blackf.  241;  (1847)  Prath- 
er  V.  Bnddell,  8  Blackf.  303 

[bj    (Sap.  1847) 

A  plea  puis  darrein  continuance  is  bad 
where  there  is  a  want  of  precision  and  full- 
ness in  its  Rtatemento,  as  such  plea  requires 
the  highest  degree  of  certainty.— Prather  v. 
Ruddell,  8  Blackf.  383. 

[c]    (Snp.  1884) 

Where  one  of  two  joint  makers  of  a  note 
obtained  Judgment  in  bis  favor  on  the  ground 
tlut  be  was  simply  a  surety,  and  bad  been  re- 
leased by  an  extension  of  tfme,  which  judg- 
ment was  reversed  on  appeal,  be  could  not,  on 
a  new  trial,  plead  pnls  darrein  continuance, 
that  a  judgment  bad  been  taken  against  his 
codefendant,  which  was  still  in  force.— Law- 
rence  v.  Sample,  97  Ind.  53. 

Fob  Cases  fbou  Otheb  Statks, 

See  39  Cent.  Dig.  Plead.  fS  823-831. 
See,  also,  31  Cyc.  pp.  4!)3,  4i>4. 

I  273.  Sapplememtel  pleadlnK. 

Further  pleadings  or  new  pleadings  in  appel- 
late court,  see  Appeal  and  Ebbob,  §{  890, 
897 ;  Jdstices  of  the  Peace,  8  174. 

In  equity,  see  Equity,  S8  206,  302. 

Fob  Cases  fbou  Otheb  States, 

See  30  Cent.  Dig.  Plead.  8li  832-850. 
See,  also,  31  Cyc.  pp.  499-511. 


S  274.  ^»  Katnre  and  oSm. 

[■1  (Svp.  1873) 
A  supplemental  complaint  is  not  a  sutwti- 
tute  for  the  original  complaint.  It  is  a  fur- 
ther complaint,  and  assumes  that  the  original 
complaint  is  to  stand.  It  must  contiist  of  facts 
which  have  arisen  since  the  filing  of  the  origi- 
nal complaint.  Whether  filed  before  or  after 
answer,  leave  of  court  must  be  obtained,  and 
it  must  show  on  its  face  that  it  is  supplemen- 
tal and  relates  to  matters  which  faave  accrued 
BobHcquent  to  the  commencement  of  the  action. 
— MuBselman  v.  Manly,  42  Ind.  462. 

[b]  (Snp.  1S74) 

A  complaint  or  paragraph  of  complaint, 
alleging  that  since  a  former  trial  certain  notes 
constituting  the  foundation  of  the  suit  have 
been  lost,  is  not  a  supplemental  complaint  and 
is  a  Dullity.— Shirts  v.  Irons,  47  Ind.  445. 

[c]  (Snp.  1884) 

The  office  of  a  supplemental  complaint  is 
to  bring  on  the  record  such  new  facta  as  have 
occurred  since  the  filing  of  the  original  com- 
plaint, in  order  that  the  court  may  grant  the 
proper  relief  on  the  facts  existing  at  the  time 
of  the  final  decree.— Davis  t.  Krug,  95  Ind.  I. 

[d]  (Snp.  1888) 

A  new  complaint  filed  in  an  action,  which 
sets  up  no  new  cause  of  action  and  no  new 
matter  involving  the  statute  of  frauds,  relates 
back  to  the  time  of  the  filing  of  the  original 
complaint,  and  becomes  simply  an  amende)! 
complaint,  taking  the  place  of  the  one  first 
filed,  and  performing  the  office  which  the  orig- 
inal complaint  was  designed  to  perform. — b^ee- 
nor  V.  Taggart,  18  N.  B.  006,  116  Ind.  180. 

[e]  <Snp.  1897) 

A  supplemental  complaint  is  not  an  amend- 
ment to  the  complaint,  its  office  being  to  bring 
forward  a  matter  proper  to  be  litigated  along 
with  the  matter  contained  in  the  original  com- 
plaint that  has  occurred  since  the  commence- 
ment of  the  action,  and  it  assumes  that  the 
original  complaint  Is  to  stand  as  it  originally 
stood,  and  hence  omissions  or  defects  in  the 
original  complaint  cannot  be  supplied  by  sup- 
plemental complaint.— Chapman  v  Jones,  47 
N.  E.  1066,  40  N.  E.  347,  140  lad.  434. 

[f]  (App.  1910) 

A  supplemental  complaint  is  not  an  amend- 
ment to  the  complaint;  Its  office  being  to  bring 
fom'srd  a  matter  proper  to  be  litigated  with 
the  matters  contained  in  the  original  complaint 
that  has  accrued  since  the  commencement  of 
the  action,  and  the  original  and  the  supplemen- 
tal complaint  together  constituting  plaintiff's 
cause  of  action.— Niagara  Oil  Co.  t.  Jackson, 
91  N.  E.  825. 

Fob  Cases  feoic  Other  States, 
See  39  Cent.  Dig.  Plead.  |  832. 
See,  also,  31  Cyc.  p.  409. 
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1276.  —  Kmv*  of  eawt. 

Technically,  leave  ia  necessaiy  to  the  filing 
of  I  supplemental  complaint*  bat  where  the 
pleadinit  is  filed  the  Cailnre  first  to  obtain  leave 
it  not  available  error.— Martin  v.  Noble,  29 
IniL  216- 

Fob  Cases  rsou  Other  States. 

See  38  Cekt.  Dio.  Plead,  ffi  833,  835. 
See,  also,  31  Gyc  pp.  SOO,  501. 

fS79.  _  SwypleBMit*!  oomplalmt,  pe- 
tltloB,  or  statavcKt. 

Necessity  for  verification,  lee  post,  |  5S0. 
Rfriew  of  decirions,  see  Appkai.  aztd  Ebbob,  f 

m. 

[■3  (Sap.  1879) 
Where  the  original  complaint  setting  ap  a 
title  to  landa  based  on  a  title  bond  makes  such 
bond  a  rart  thereof,  an  ameoded  and  supple- 
QfDtal  pleadiDK  need  not  set  out  the  title  bond 
or  a  copy  thereof,  where  it  makes  express  ref- 
mjift  to  the  oriFcinal  pleadinjc  and  the  title 
iMKid  set  oot  therein.— Earle  v.  Peterson,  67 
Ind.  503. 

lb]  <Bbp.18S» 

Omiraions  or  defects  In  an  orifdnal  eom- 
pteiot  cannot  be  remedied  by  ft  supplemental 
complsint,  the  ofllce  of  which  h  to  avail  of 
■natters  occorring  rioce  the  institution  of  the 
nIt-Dilbnan  v.  Dlllman,  90  Ind.  685. 

[c^d]  (Sap.  1883) 

A  supplemental  complaint  may  be  filed 
dnring  trial  in  the  discretion  of  the  court. — 
Kimble  v.  Seal,  92  Ind.  276. 

[t]  {Sm».  18») 
In  supplementary  proceedings  a  decree 
was  made  directing  a  bank  to  pay  to  the  sher- 
iff certain  money  deporited  with  it  in  the  name 
of  P.  This  decree  was  reversed  on  appeal. 
Ptalatiff  filed  an  amended  complaint,  on  which 
defendant  and  P.  Joined  Issne.  After  the  evi< 
deace  was  introduced,  and  while  the  court  was 
lioUing  the  cause  under  advisement,  plaintiff 
obtained  leave  to  file  a  supplemental  complaint 
makiDg  K.  a  party  defendant  This  complaint 
■Ikged  that  before  such  appeal  the  sheriff  re- 
ttini  from  the  banK  the  money  deposited  in 
P.'<  name;  that  he  turned  such  money  over  to 
his  loccessor,  who  turned  it  over  to  his  suc- 
eisMr,  E.,  who,  without  irfaintiff*s  knowledge, 
and  without  order  from  the  court,  paid  the 
mw  over  to  P.,  takinir  an  indenmi^ng  bond, 
of  an  of  which  plaintiff  had  no  knowledge  on- 
dl  the  day  before  the  trial.  Held,  that  the 
•npplemental  complaint  was  properly  allowed, 
uder  Bev.  St  1881.  {  399,  which  provides  that 
the  court  may,  on  motion,  allow  supplemental 
ptudinga,  showing  facts  which  occurred  after 
tlw  former  pleadings  were  filed.— Ponder  v. 
Tate,  132  Ind.  327,  SO  N.  E.  880. 

(Q  (SBP.1S93) 
Under  Rev.  St  1881.  |  399,  which  author* 
izn  the  conrt  to  allow  anpplementa)  pleadings 


where  a  complaint  alleges  that  defendant  is 
threatening  to  enter  on  plaintifrs  property,  and 
asks  that  be  be  enjoined,  it  is  not  error  to  per- 
mit a  supplemental  complaint  to  be  filed,  aver- 
ring that  since  the  filing  of  the  first  complaint 
defendant  tiaa  entered  on  the  premises,  and 
asking  for  possession  and  damages. — Richwine 
V.  Presbyterian  Church  of  Xoblesville,  135  lad. 
80,  34  N.  E.  737. 

[g]  (Sap.  ISM) 

Where  ptaiotifTs  cause  of  action  Is  stated 
in  a  complaint  and  supplemental  complaint,  both 
pleadings  will  be  considered  as  together  consti- 
tuting the  complaint— Big  Creek  Stone  Co.  v. 
Seward.  144  Ind.  205,  42  X.  E.  464,  43  N. 
E.  5. 

[h]  (B«p.l897) 

Where,  at  the  time  of  the  filing  of  a  sup- 
plemental complaint  there  was  no  compiaict 
on  file,  but  it  was  out  on  demurrer,  the  supple- 
mental complaint  could  not  be  the  foundation 
of  an  action.— Ellis  v.  City  of  Indianapolit<, 
148  Ind.  70,  47  N.  E  218. 

[1]  (Sap.  1897) 
Under  Rev.  St  18M.  9  402  (Rev.  St  1881. 
S  390;  Civ.  Code,  8  338).  providing  that  "the 
court  may  on  motion  allow  supplemental  plead- 
ings, showing  facts  which  occurred  after  the 
former  pleadings  were  filed,"  a  supplemental 
complaint  cannot  be  employed  to  set  up  a  right 
of  action  which  did  not  exist  when  the  original 
complaint  was  filed.- Barker  v.  Prizer,  48  N. 
E.  4,  150  Ind.  4. 

[J]    (Sap.  1906) 
Plaintiff  should  be  permitted  to  file  a  sup- 
plemental complaint,  where  it  would  avoid  the 
bringing  of  another  action.— Schmoe  v.  Cotton, 
167  Ind.  364,  79  N.  E.  184. 

Where,  in  an  action  for  damages  for  a 
deprivation  of  lateral  support,  defendants  con- 
tinued their  excavations,  resulting  In  furdier 
damage,  after  the  complaint  was  filed,  it  was 
not  an  abuse  of  the  trial  court's  discretion  to 
permit  the  filing  of  a  supplemental  complaint 
covering  such  additional  damages. — Id. 

Permitting  the  filing  of  a  supplementary 
complaint  Is  in  the  discretion  of  the  court.— Id. 

[kl     (App.  1910) 

Where  a  complaint  for  nuisance  set  up  a 
continuing  offense,  and  before  trial  a  supple- 
mental complaint  was  filed,  as  authorized  by 
Burns'  Ann.  St.  1008.  §  408.  showing  the  con- 
tinuance of  the  nuisance  up  to  the  filing  there* 
of,  the  court  properly  permitted  a  recovery  of 
damages  sustained  up  to  the  time  of  filing  sucli 
supplemental  complaint— Niagara  Oil  Co.  v 
Jackson,  91  N.  E.  825. 

Fob  Cases  tbou  Otheb  States, 

See  39  Cent.  Dio.  Plead.  H  836-841. 
See,  also,  31  Cyc.  pp.  502-505. 
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1  283.  — ~  Aiuw«r  or  rvply  to  avppla- 

meutal  plaadiac. 

[al    (Snp.  1883) 
Where  defendant  fails  to  answer  a  supple* 
mental  complaint  which  plaintiff  was  allowed 
to  file  on  the  trial,  he  cannot  complain  that  is- 
sue waa  not  joined  thereon.— Kimble  v.  Seal, 

02  Ind.  276. 

Fob  Ca8X8  fbou  Otheb  States, 

Sex  39  Gent.  I^o.  Plead.  H  848,  84IK 
See,  also,  31  Cyc  pp.  BIO,  611. 

1 284.  *•—  Demurrer    or    exeeptioa  to 

snppleaieiital  pleadlnc< 

[a]  A  demurrer  will  not  lie  to  a  supplemental 
complaint.— (Sup.  1S83)  Morey  t.  Ball,  90  Ind. 
400;  (1882)  Lewia  t.  Rowland,  131  Ind.  37, 
30  K.  E.  796. 

[b]   (Sap.  1884) 
A  supplemental  complaint  la  not  demurra- 
ble;, it  being  a  part  of  the  origin;.!  complaint 
— Denr  T.  Denr,  08  Ind.  319. 

[0]    (8«p.  I887> 

Plaintiff  filed  a  supplemental  complaint 
settinK  Qp  matters  that  had  arisen  since  filing 
his  oriKinal  complaint.  Afterwards  defendant 
filed  two  demurrers,  one  to  the  complaint,  and 
one  to  the  supplemental  complaint.  Held  that, 
under  the  rule  of  practice  in  Indiana  that  a 
demnrrer  will  not  lie  to  part  of  a  paragraph 
of  a  complaint  or  other  pleading,  the  demurrer 
to  the  supplemental  complaint  should  be  dis- 
regarded.- FsrriB  t.  JoQe^  112  Ind.  498.  14 
N.  B.  484. 

[d]    (9ap.  1889) 

Where  a  supplemental  complaint  Is  filed 
befort  trial,  it  is  error  to  entertain  separate 
demurrers  to  it  and  to  the  original  complaint, 
as  they  together  constitute  but  one  complaint. 
—Peters  t.  BanU,  1^  Ind.  41G,  22  N.  E.  95, 
23  N.  £].  84. 

C«1    (Snp.  18S8) 

A  supplemental  answer,  which  sets  up  a 
distinct  and  Independent  defense,  may  be 
searched  by  a  demnrrer. — Eekert  r.  Piokley, 
134  Ind.  614,  33  N.  E.  610.  U  N.  E.  441. 

[q    (Snp.  1»7) 
'  A  demnrrer  to  a  supplemental  answer 

alone  raises  no  question,  as  such  answer  con- 
stitutes only  a  pert  of  the  original  defense.— 
State  ex  rel.  Julian  r.  Board  of  Metropolitan 
Police  Com'rs  of  City  of  Logansport,  170  Ind. 

133,  83  X.  E.  83. 

Fob  Cases  rsoif  Otheb  States, 
See  39  Cent.  Dio.  Plead,  g  856l 
See,  also,  31  Cyc  p.  511. 

1 285.  Fvrtlier,  additlonml  or  svbstltiit- 

md  plea^nc. 

Further  or  aiditional  bill  of  particulars,  see 

post,  I  326. 
Striking  out,  see  post,  |  356. 


Substitution  for  lost  pleadings,  see  post.'l  340. 

Waiver  of  objections  to  proceeding  on  original 
complaint  on  withdrawal  of  sobstituted  com- 
plaint, see  post,  I  406. 

[a]  (Sap.  1S72> 

The  filing  of  a  substituted  complaint  dis* 
poses  of  the  original  complaint— Yancy  T.  Te- 
ter,  39  Ind.  305. 

[b]  (Sap.isv?) 

A  substituted  pleading  cannot  be  filed 
without  an  order  of  court.— Davis  t,  Talbot, 
47  N.  E.  829.  149  Ind.  80. 

[c]  (App.  1904) 

The  filing  of  additional  pleadings  is  large- 
ly within  the  discretion  of  the  trial  court;  but, 
when  the  justice  of  the  case  clearly  requires 
that  leave  should  be  granted,  it  is  error  to  re- 
fuae.— Watson  t.  Adams.  69  N.  E  696,  32  Ind. 
App.  281. 

tm   (App*  IMS) 

In  an  action  on  a  fire  policy,  defendant 
learned  for  the  first  time  from  plaiDtifTs  own 
testimony  that  he  had  at  the  time  of  his  ap- 
plication other  insurance  which  he  did  not  dis- 
close, either  in  the  application,  proob  of  loss, 
or  in  his  examination  under  the  statute  before 
trial.  The  policy  provided  that  it  should  be 
void  if  tiie  insured  had  other  insarance  not 
consented  to  in  writing.  At  noon  on  the  day 
following  that  on  which  defendant  first  learned 
of  the  additional  insarance.  It  offered  to  file 
an  additional  answer  setting  np  the  newly  dis- 
covered fact.  Beld,  that  defendant  used  suffi- 
cient dlligenee  in  presenting  its  amended  plead- 
ing.—Home  Ins.  Go.  of  Xew  Yoric  t.  Overturf, 
74  N.  R  47,  35  Ind.  App.  361. 

Fob  Cases  fbou  Otheb  States, 
See  81  Cyc.  pp.  512-524. 

1286.  Repleader. 

[a]  (Snp.  1843) 

The  party  committing  the  first  fault  In 
pleading  is  not  entitled  to  a  repleader,  though 
the  verdict  against  him  be  on  an  immaterial 
Issue. — Andre  v.  Johnson.  6  Blackf.  375. 

[b]  (Snp.  1846) 

A  repleader  will  not  be  awarded  In  favor 
of  bim  who  commits  the  first  fault  in  plead- 
ing.—Conard  V.  Dowling,  8  Black!  38. 

tc]    (Snp.  184*1 

A  repleader  will  not  be  awarded  to  a  par- 
ty who  has  committed  the  first  fault  In  plead- 
ing, if  the  issue  has  been  found  against  hlra; 
bnt  if  found  in  his  favor  he  may  have  a  re- 
pleader.—Gorham  V.  Reeves,  1  Ind.  421,  Smith, 
239. 

So  where  trial  Is  had  on  immaterial  is- 
sues only,  and  verdict  is  for  plaintiff,  a  replead- 
er may  be  granted  at  his  instance,  though  It 
appears  that  he  committed  the  first  fault  in 
pleading. — Id. 

Fob  Cases  fbou  Otheb  States, 

See  3d  Cent.  Dio.  plead.  S8  851,  852. 
See,  also,  31  Cyc.  pp.  511,  512. 
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TIL  SXOHATUKS  AND  TXBIFZCA. 
TIOM. 

Aider  rerdict  or  indgmeat  of  pleading  defec- 
tive for  want  of  Terification,  see  post,  $  432. 

Amendment,  aee  ante,  §  271. 

Defect  in  verification  or  signature  as  objection 
reactied  b;  general  demurrer,  see  ante,  S  205. 

Motions  to  strike  out  pleadings  for  want  of,  see 
post,  I  355. 

Of  motion  to  strike  matters  from  pleading,  see 
post,  8  360. 

Beriew  of  qaestioiu  as  dependent  on  objections 
Id  lower  conr^  see  Appkai,  and  Bbbob,  | 

192. 

Verification  of  complaint  or  petition  for  in- 
jtmctioQ,  see  Injunction,  $  122. 

Waiver  of  objections  to  want  or  insufficiency  of 
signature  or  verification,  see  post,  {  422. 

Want  of  verification  as  ground  for  judgment 
m  the  pleadings,  see  post,  {  347. 

la  yartlemlav  aotloas  or  proceedlBss. 
«ee- 

Buxs  aho  Xotks,  |  485. 

Bt  or  asalQSt  executors  and  administrators. 

EXBCVTORS  AND  ADHINIBTRATOBS,  |  443. 

Cbims  to  property  leried  on.  EZEOxmoN,  | 
192. 

GoDtest  of  will.  Wills,  |  281. 
DnroicB,  1 105. 

EqnitaUe  relief  agninst  judgment  Judouent, 
1460. 

Feaalty  for  Tiolatlon  of  municipal  ordinance. 

Municipal  Cobfobatiors,  (  633. 
Sapplementaty   proceedings.     ffiXNCUTlON,  { 

OTT. 

|t87.  Stgnatwe  of  party. 

Every  pleading  In  a  court  of  record  should 
le  signed  1^  the  party  or  his  attorney.— Riley 
T.  Murray.  8  Ind.  354. 

Fob  Cases  fbou  Otheb  States, 

See  39  Cent.  Dig.  plead.  K  853,  856;  38 
Cent.  Dig.  Partit  {174;  38  Cent.  Diq. 
Partners.  {  415. 
See,  also.  31  Cyc.  p.  525,  14  Gyc.  p.  077. 

1 288.  Ucutore  mmd.  aertUlaata  of  eovn- 
soL 

Faihiie  to  sign  as  ground  fordennurer,  see  ante, 
1192. 

[a]  (Snp.  ISSS) 

An  indorsement  of  a  return  day  on  a  com- 
plaint, signed  *'C.  &  K.,  for  PllT.,"  they  being 
Ae  attonieys  of  record  for  plaintiff,  is  a  suflQ- 
cieiit  signature  as  plaintiff's  attorneys.— Nave 
T.  First  Nat  Bank  of  Letunon,  87  Ind.  204. 

[b]  (Sap.  1890) 

An  amendment  to  a  complaint  appeared 
below  the  signatures  of  counsel,  as  originally 
nbscribed  to  the  complaint  but  after  making 


the  amendment  counsel  again  subscribed  the 
complaint  under  the  amendment.  Held,  that 
an  objection  that  the  amendment  formed  no 
part  of  the  complaint  was  without  merit.— Nic- 
odemos  t.  Simons,  121  Ind.  564,  23  N.  E.  521. 

Fob  Cases  fboic  Other  States, 

See  39  Cent.  Dig.  Plead.  §S  854,  85.^,  857, 
858;  1  Cent.  Dig.  Abate.  &  R.  {  23;  41 
Cent.  Dig.  Quo.  W.  8  59. 

See,  also,  31  Cyc.  p.  525,  14  Cyc.  p.  297. 

f  2SD.  Neoeasitr  for  Torifloatlon.  and  ef- 
feet  of  omission. 

Contest  of  claims  against  decedents'  estates,  see 
Executobb  and  Administrators,  §  251. 

Failure  to  verify  as  ground  for  demurrer,  see 
ante,  j  192. 

Ground  for  review  of  judgment,  see  Judgment, 
«  335. 

In  action  on  insurance  policy,  see  Inbubance, 
$  641. 

In  action  to  enforce  penalty  for  violation  of 
municipal  ordinance,  see  Municipal  CJobfo- 
BATIONS,  f  633. 

Motions  to  strike  out  pleadings  tor  want  of 
verification,  see  post  I  355. 

Petition  for  removal  of  administrator,  see  Ex- 
ecutobb AND  ADHiniSTBATOBS,  |  35. 

Petition  for  sale  of  decedent's  property,  see  Ex-  ' 
ECUTOBS  AND  ADMINISTBATOBS,  |  336. 

Verification  of  motion  to  strike  out  matter  from 
pleading,  see  post  S  360. 

Fob  Cases  fbom  Otheb  States, 

See  39  Cent.  Dig.  Plead,  859-886%; 

38  Cent.  Dig.  Partit.  {  174. 
See,  also,  31        pp.  524-537. 

I  290.           Im  BoaoraL 

See  Assumpsit,  Action  or,  {20;  Attach* 
MBNT,  I  211. 

[a]  (Sup.  1836) 
To  an  action  on  an  award  the  defendant 
pleaded  that  there  was  no  such  award  as  al- 
leged. Held,  that,  by  the  statute,  the  plea 
should  be  sworn  to. — Dickerson  t.  Tyner,  4 
Blackf.  253. 

[bl  (Snp.lSTS) 
An  answer  of  general  denial  of  the  allega- 
tions of  the  complaint  and  affidavit  In  an  at- 
tachment proceeding  need  not  be  sworn  ta — 
McOntrk  v.  Commings,  54  Ind.  246. 

[c]    (Snp.  IS82) 

Where,  in  a  suit  against  executors  for  tax- 
es, they  answer  that  all  taxes  due  have  been 
paid,  no  verification  of  the  answer  is  neces- 
sary.—McDougal  City  of  Brasil,  83  Ind. 
211. 

{d]    (Snp.  1883) 
A  supplemental  complaint  filed  during  the 
trial  need  not  be  verified.— Kimble  r.  Seal.  ^ 
Ind.  276. 
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[e]     (Sup.  1896) 

An  answer  in  abatemeot  mnst  be  verified. 
— Moor«  T.  HarmOD.  41  N.  E.  599,  142  Ind. 
B5S. 

Fob  Casxb  nov  Otheb  States, 

See  39  Cert.  Dig.  Plead.  H  859-863, 

886^ ;  38  Cent.  Dio.  Partit  1 174. 
See,  also,  31  Cyc.  pp.  524,  526. 

1 291.  —  Actiona   or  pleadlne*  baaed 
on  written  inatmmenta. 

CoDtiDnance  or  alteration  of  existing  law  by 
reriaion  or  codification,  aee  Statutes,  {  147. 

[a]  XTnder  the  atatnte  (St.  1817,  p.  27),  nil 
debet  or  uon  aaanmpsit  may  be  pleaded,  either 
witli  or  without  oath.  If  the  plea  be  awom 
to,  the  ezeeatioA  of  the  Inatrument  declared  on 
must  be  proved;  otherwise  not.— (Sup.  182Q) 
Bates  T.  Hunt,  1  Blacltf.  67;  (1821)  Scribner 
V.  Bullitt,  Id.  112. 

[b)  (Sup,  1822)  « 
To  an  action  of  debt,  the  defendant  plead- 
ed a  release,  which  he  averred  to  have  been 
lost  and  destroyed  by  accldeut.  The  plaintiff 
replied  by  denying  this  averment  in  the  plea, 
end  protesting  that  he  had  not  released.  Held, 
that  the  replication  was  good  without  being 
sworn  to;  the  statute  which  requires  an  affida- 
vit, where  the  execution  of  a  writii^;  is  denied, 
not  being  applicable  to  the  case.— Clark  t. 
Faulkner,  1  Btackf.  21& 

[el    (Sap.  1834) 

It  is  not  neceasary,  in  an  action  on  a  bond 
conditioned  for  the  performance  of  an  award, 
tliat  a  plea  in  bar  admitting  the  execution  of 
the  bond  bat  denying  that  any  award  bad  been 
made  should  be  verified  by  affidavit.— TitiiB  v. 
Scantling,  3  Blacbf.  3TO. 

[d1  The  plea  of  non  est  factum  mnat  be  sworn 
to.— (Sup.  1840)  Barber  v.  Siimmere,  5  Blacftf. 
339;  (1840)  Ferrand  v.  Walker.  Id.  424;  (184(i) 
Parker  v.  State  ex  rel.  Town,  8  Blackf.  292. 

[e]  (Sup.  1842) 

The  execution  of  a  bond  eued  on  need  not 
be  proved,  unless  defendant  make  affidavit  of 
the  truth  of  bis  plea.— Wilson  t.  Merkle,  G 
Blackf.  118. 

[f]  (Sup.  1844) 

'In  a  suit,  brought  for  money  collected  by 
a  justice  on  a  judgment  rendered  by  him,  and 
alleged  to  have  been  nnsigtied  to  the  relator.' 
it  was  held  that  a  plea  denying  the  assignment 
should  be  sworn  to.— Hooker  v.  State,  7  Blackf. 
272. 

[g]  (Sap.  1SS4] 

A  denial  of  the  execution  of  a  release  un- 
der seal,  by  way  ot  reply,  ia  not  Invalid,  be- 
cause the  replication  is  not  verified  by  oath, 
as  required  by  Rev.  St  1843,  c.  40,  S  216, 
thongh  the  failure  to  verify  would  excuse  proof 
of  the  execution  of  the  release.- Buchanan  v. 
Port,  5  Ind,  204. 


[b]  (Sap.  1866) 
The  execution  of  a  written  Instrument 
sued  on  and  referred  to  in  the  complaint  can- 
not be  called  in  question,  where  not  denied, 
either  by  affidavit  before  trial  or  by  pleading 
under  oath,  as  required  by  2  Rev.  St.  p.  44,  S 
80,  notwithstanding  2  Rev.  St.  p.  44,  f  75.  and 
page  205,  S  785,  provide  that  pleadings  pat  in 
under  oath  shall  not  have  more  weight  or  im- 
pose higher  proof  on  the  opposite  party,  as 
those  sections  do  not  apply  to  written  instm- 
ments,  and  besides  section  75  has  been  so 
amended  by  Lawa  1853,  p.  101,  as  to  except 
section  SO,  in  terms,  from  its  provisions,  and 
section  785  is  in  the  identical  words  of  section 
75.— Unthaok  v.  Henry  County  Turnpike  Co., 
6  Ind.  125. 

'   [1]    (Sap.  1866) 

2  Rev.  St  18S2,  p.  44.  |  80,  providing  that 
a  written  instrument  sued  on  may  be  read  In 
evidence  where  its  execntion  Is  not  denied  un- 
der oath,  applies  only  where  the  writing  par- 
ports  to  have  been  executed  by  an  actual  par- 
ty to  the  instrument.— Riser  t.  Snoddy,  7  Ind. 
442,  65  Am.  Dec.  740. 

U]    (Sap.  1SB8) 
A  plea  not  sworn  to,  denying  the  execu- 
tion of  an  instrument  is  not  invalid,  though  it 
will  excuse  proof  of  the  execution.- Magee  v, 
Sanderson,  10  Ind.  201. 

[h]    (Sap.  1^) 

In  an  action  on  a  written  conditional  sah- 
arription  of  stock,  a  copy  of  the  subscription 
was  filed  with  the  complaint.  No  verified  an- 
swer was  filed.  Held,  that  the  subscription 
was  admissible  under  the  pleadings. — Kvans- 
Wlle,  I.  &  C.  Straight  Line  R.  Co.  v.  Tresaler, 
10  Ind.  548. 

[1]  (Sap.  1868) 
Rev.  St.  184.%  p.  711,  8  217,  provides  for 
denying  under  oath  that  assignments  were 
made  before  suit  was  commenced,  and  that 
pleadings,  by  way  of  denial,  unless  verified, 
shall  not  impose  the  necessity  ot  proof.  HfUI. 
that  safd  section  does  not  require  a  denial  that 
the  assignment  of  a  note  was  made  at  the  date 
thereof  to  be  specially  pleaded  under  oath. — 
Rich  V.  Sovacool.  11  Ind.  148. 

[ml  Rev.  St.  1843,  e.  40,  S  216,  providing 
that  any  pleading,  denying  or  requiring  proof 
of  the  execution  or  assignment  of  any  instm- 
ment  of  writing,  which  is  the  foundation  of 
the  suit  and  is  specially  set  forth  in  the  dec- 
laration, shall  not  impose  the  necessity  of  sniA 
proof,  unless  verified  by  oath,  is  continued  in 
force  by  2  Rev.  St  p.  224,  |  902,  providing 
that  "the  laws  and  usages  of  this  state  relative 
to  pleadings  and  practice  Id  civil  actions  and 
proceedings,  not  incoDsisteut  herewith,  and  as 
far  as  the  same  may  operate  In  aid  hereoC  or 
to  supply  any  omitted  caae,  are  hereby  contin- 
ued in  force."— (Sup.  1859)  Patterson  v.  Craw- 
ford, 12  Ind.  241;  (1850)  Berry  v.  Bolan,  i:i 
Ind.  259;  (1873)  Bolton  v.  Smith,  45  Ind.  2(M. 
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To  a  complaint  containing  two  countfl, 
niie  DO  a  note  and  the  other  on  an  account 
stated,  the  defendant  answered  that  the  note 
wu  giren  in  payment  of  the  account,  and  also 
lU^nd  an  alteration  of  the  note,  which  last 
part  of  the  answer  was  not  verified  by  oath. 
BtU.  that  the  answer  alleged  snfficiently  a  bar 
to  the  Boit  OD  the  accoaot.— Collins  v.  Make- 
peace. 13  Ind.  448. 

lol  t9«p.l860) 

Tnder  our  present  practice  the  execution 
tt  vritiniv  may  be  denied  without  a  rerifica- 
tioD  of  the  denial  by  oath.— McNeer  v.  Dipboy, 
U  Ind.  18. 

ip]  (S«».  1860) 
Plea  of  a  written  release  and  loss  thereof. 
Reply  in  denial  not  sworn  to.  Held  that,  even 
if  the  reply  admitted  the  execution,  it  well 
traversed  all  the  other  material  averments,  and 
was  good.— Hill  T.  Jones,  14  Ind.  3SQ. 

[ql  Under  the  statute  which  permits  the  ex- 
HUtion  of  a  written  instrument  to  be  called 
in  qaestion  only  when  denied  by  affidavit  or 
pleading  under  oath,  the  plea  of  non  est  factum 
does  not  pat  in  issue  the  execution  of  any  writ- 
ten iastrument,  but  only  its  existence,  unless 
verified  by  oath.— (Sup.  1861)  Moorman  v.  Bar- 
ton, 16  Ind.  206;  (1802)  Evans  t.  Southern 
Ttanpike  Co..  IS  Ind.  101. 

[rl  tSnp.  1861) 
In  a  suit  on  a  subscription  for  atock,  evi- 
iJeore  tending  to  deny  the  execution  of  the 
mbecription  ia  not  Admissible,  when  there  has 
been  do  plea  verified  by  oath,  denying  such  ex- 
erntion.— Denny  v.  Northwestern  Christian 
Faiverrity,  16  Ind.  220. 

M  CSBP.18S1) 

Where,  in  an  action  on  a  note,  defendant 
answers  by  a  general  denial,  nnrerifled  by  affi- 
davit be  admits  the  execution  of  the  note  as 
•Kfitd  in  the  complaint,  and  cannot  pat  in  evi- 
dence an  alteration  of  the  note.— Moorman  v. 
Barton,  16  Ind.  20n. 

A  plea  netting  np  an  unauthorized  altera- 
tion of  a  note  sued  upon,  not  verified  by  afB- 
darit  is  equivalent  to  a  general  denial  only, 
mder  which  evidence  as  to  the  alteration  is 
itudmisEible. — Id. 

lul  (Snp.  1S«4> 
A  failure  to  deny,  nnder  oath,  the  execu- 
tion of  an  instrument  that  does  not  show  an 
tpparent  execution  on  its  face,  is  not  an  ad- 
misrioa  of  its  execution.— Peoria  Marine  & 
Rie  Ins.  Co.  T.  Walser,  22  Ind.  73. 

[t]  (SHP.18G9) 

An  answer  of  general  denial,  unverified, 
4on  not,  nnder  the  Code,  render  evidence  of 
bets  aet  ap  in  abatement  admissible.— Stebbina 
t.  Goldthwait.  31  Ind.  159. 

An  answer  of  general  denial,  anverified. 


does  not,  under  the  Code,  require  plaintiflf  to  Am.  Rep.  7<t3. 


prove  the  genuineness  of  an  indorsement  Bbowu 
by  the  complaint.— Id. 

[ttl     (Sap.  1871) 

When  2  Qav.  &  H.  .St.  p.  106.  §  80,  re- 
quiring an  answer  to  be  ewom  to  in  order  to 
dispense  with  proof  of  the  execution  of  a  writ- 
ten instrument,  was  enacted,  the  law  did  .  not 
permit  parties  to  actiona  to  be  witnesses  in 
their  own  behalf ;  and  hence  it  was  not  af- 
fected by  an  enactment  modifying  the  compe- 
tency of  affiant  to  be  a  witness  on  the  trial.— 
Hunter  v.  Probst,  47  Ind.  359. 

[u]    (Sap.  1ST4) 

A  chattel  mortgage  alleged  to  have  been 
made  by  a  married  woman  and  her  husband, 
which  is  set  out  as  an  exhibit  in  a  complaint 
for  its  foreclosure,  and  which  is  not  denied  un- 
der oath,  may  be  read  in  evidence  agninst  the 
wife,  without  its  execution  having  been  proved. 
— KeUer  v.  Boatman,  40  Ind.  104. 

[uu]    (Sap.  1ST7) 

In  aa  action  on  a  bond,  defendant's 'fall- 
iTre  to  put  iu  issue  the  execution  thereof  by  a 
pleading  under  oath,  or  by  affidavit  denying 
its  execution,  does  not  dispense  with  the  ne- 
cessity of  producing  the  bond  in  evidence.— 
Boden  t.  Dill,  68  Ind.  273. 

tv]    {8«p.  U7S> 

2  Rev.  St.  1876,  p.  73,  8  78,  provides  that, 
"when  any  pleading  is  founded  on  a  written 
instrument  or  on  account,  the  origin^,  or  a 
copy  thereof,  must  be  filed  with  the  pleading." 
Held,  that  where,  in  an  action  to  enforce  an 
assessment  of  benefits  or  damages  arising  from 
the  construction  of  a  ditch  authorised  by  Act 
March  11,  1867,  an  assessment,  which  is  the 
cause  of  action,  is  filed  thereunder  as  an  ex- 
hibit, whether  it  became  a  part  of  the  com- 
plaint or  not,  it  was  necessary  that  it  should 
be  produced  in  evidence  on  the  trial,  or  an 
anthorized  substitute  therefor;  the  general  is- 
sue tieiog  pleaded,  tlioush  not  verified. — Gos- 
sett  V.  Tolen,  61  Ind.  388. 

[w]    (Sap.  1880) 

In  a  suit  by  an  assignee  of  the  receiver 
of  a  railway  company,  on  a  written  agreement 
by  several  persona  that  each  will  pay  a  stat- 
ed sum  to  the  company  or  assignee  on  the  com- 
pletion of  a  certain  depot,  the  receiver's  au- 
thority to  make  the  assignment  can  be  put  in 
issue  only  by  a  denial  under  oath. — Vannoy  v. 
Duprez,  72  Ind.  26. 

[w]    (Snp.  1SS2) 

In  an  action  on  a  bond,  an  answer  show- 
ing that  the  bond  had  been  signed  by  the  sure- 
ty on  Sunday  and  by  him  delivered  to  the 
principal,  who  delivered  the  bond  to  the  obligee 
on  a  secular  day,  is  insufficient  unless  verified, 
since  it  simply  tends  to  show  a  nondelivery  of 
the  bond,  thereby  questioning  its  execution. — 
City  of  Evansville  v.  Morris,  87  Ind.  269,  44 
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[wv]  (Sap.  1S8») 

A  failure  to  deny  the  execQtlon  of  an  1d- 
Btrument,  which  ia  properly  set  out  as  the 
foundation  of  the  action  by  pleading  under 
oath,  ia  80  far  an  admission  of  execution  as 
to  preclude  further  controversy  in  relation 
thereto.— Phoenix  Ina.  Co.  t.  Rowe,  20  N.  E. 
122,  117  Ind.  202. 

[z]  (Sap.  18») 
A.  written  release  of  the  cause  of  action 
having  been  pleaded  in  defense,  a  reply  that 
it  was  ^ven  while  plaintiff  was  mentally  in- 
capable of  transacting  bnsiness  need  not  be 
verified,  under  the  statute  reaairioff  a  denial 
of  the  executiion  of  a  written  instrument  to 
be  made  under  oath.^LioaiBTille,  N.  A.  &  C. 
R7.  Co.  T.  Faylor,  126  Ind.  126.  1^  N.  E.  869. 

[no    (App.  1S»7) 

The  execution  of  a  mortgage,  not  denied 
by  plea  under  oatli,  is  not  in  issue.— Tulley  v. 
Cidzens'  State  Banlc.  47  N.  E.  860,  18  Ind. 
App.  240. 

[y]    (Sup.  18»9) 

Under  Bums*  Rev.  St.  1804,  8  367  (Hor- 
ner's Rev.  St.  1897,  §  364),  providing  that, 
where  a  pleading  referring  to  a  written  in- 
Btrument  is  not  denied  by  a  pleading  under 
oath  or  by  an  affidavit,  such  ioHtrumcnt  may 
be  read  in  evidence,  without  proving  its  execu- 
tion, a  deed  referred  to  in  the  complaint  can- 
not be  attacked,  because  not  authorized  by  the 
directors  and  stockholders  of  the  grantor  com- 
pany, by  an  answer  not  under  oath  or  sup- 
ported by  an  affidavit.— Allen  v.  Studebaker 
Bros.  Mfg.  Co.,  53  N.  E.  422,  152  Ind.  406. 

[77]  IWS) 

Buma*  Rev.  St.  1901,  i  486  (Homer's  Rev. 
St  1901,  S  478),  provides  that  if  either  party, 
before  trial,  allows  the  other  an  Inspection  of 
anj  writing  material  to  the  action,  with  notice 
that  he  intends  to  read  the  same  as  evidence. 
It  may  be  so  read  without  proof  of  genuine- 
ness or  ezecntion,  unless  denied  by  affidavit  be- 
fore triaL  Held  that,  where  the  statute  has 
been  complied  with,  an  assignment  of  a  claim 
soed  on  may  be  read  in  evidence,  without  proof 
of  Ita  execution,  though  it  was  not  the  founda- 
tion of  the  action.— Boseker  v.  Chamberlain, 
66  N.  E.  448,  160  Ind.  114. 

W     (App.  1906) 

Where  a  paragraph  of  a  complaint  alleged 
the  execution  of  a  contract  of  defendant  city 
for  plaintiffs  services  as  janitor,  and  the  an- 
swer consisted  of  a  general  denial,  not  sworn 
to,  the  execution  of  the  contract  was  conclu- 
sively admitted,  but  the  city  was  not  conclud- 
ed as  to  the  amount  of  damages  recoverable. — 
Van  Camp  v.  City  of  Huntington,  39  Ind.  App. 
28,  78  N.  B.  1067. 

[zz]    (App.  1M7) 

An  unveriSed  answer,  denying  that  de- 
fendants made  any  ■  other  or  different  contract 
tlutn  that  set  op  therein,  raises  no  issue  as  to 
the  execution  of  the  written  contract  set  up 


In  the  complaint— Sullivan  Hachiner?  C*.  T. 
Breedeu,  40  Ind.  App.  631,  82  N.  E.  107. 

Foe  Cases  fbou  Othkb  States, 

See  39  Cent.  Diq.  Plead.  SI  864-879. 
See,  also,  31  Cyc.  pp.  629-534. 


S  293.    Dllatorj  defamses  ud  i 

1b  alwteaient. 

In  attachmeol^  see  Attachhent,  f  255^ 


bttea 


[al  (Sup.  1S48) 
To  an  action  of  debt  commenced  1^  a  writ 
of  domestic  attachment,  the  defendant  pleaded 
actio  non.  because  he  was,  at  the  time  of  su- 
ing out  the  attachmoit,  a  married  man,  that 
be  and  hU  wife  were  then  bona  fide  residents 
of  said  county,  and  bad  for  a  long  time  been 
so,  up  to  the  time  of  Issue  of  said  writ  HeUt 
that  Uie  plea  was  bad  in  abatement,  becanae 
not  sworn  to.— Smith  t.  Moore,  1  Ind.  22^ 
Smith,  154. 

[b]  rSap.  1S5S) 

Under  our  former  practice,  pleas  In  abate- 
ment were  required  to  be  sworn  to;  but,  qnepre. 
whether  the  present  Code  has  not  abolished 
all  distinctions,  so  far  as  pleading  is  concerned, 
between  matter  in  abatement  and  matter  In 
bar.— Garrison  v.  C^ark,  11  Ind.  369. 

[c]  (Sap.  1867) 

Code  1843,  e.  40^  art  8,  |  200,  requires 
that  pleas  in  abatement  shall  be  verified.  Code 
18.52,  I  802  (2  Gav.  &  H.  St  |  336),  declares 
that  "all  laws  Inconsistent  with  the  provlaionfl 
of  this  act  are  hereby  repealed,  but  the  repeal 
shall  not  operate  or  revive  any  former  act," 
and  that  "the  laws  and  usages  •  •  •  rela- 
tive to  pleadings  and  practice  in  dvil  actions 
and  proceedings,  not  Inconsistent  herewith,  and 
as  far  as  the  same  may  operate  in  aid  dereof, 
or  to  supply  any  omitted  case,  are  hereby  con- 
tinued in  force."  Hrld  that  as  the  later  Code 
contained  no  direct  provision  in  reference  to 
such  pleas,  It  was  an  *^mitted  case,"  within 
section  802,  by  which  section  200  of  the  Code 
of  1843  was  continued  in  force.— Indianapolis, 
P.  &  G.  Ry.  Co.  T.  Summers,  28  Ind.  621. 

[dl  A  plea  or  answer  in  abatement  must  be 
verified.— (Sup.  1868)  Knoefel  v.  Williams.  30 
Ind.  1;  (1873)  Dawson  v.  Vaughau.  42  Ind. 
305. 

[e]     (Snp.  1870) 

In  a  suit  against  the  board  of  county  com- 
missioners tor  medical  services  rendered  by  the 
plaiatiff  to  the  poor  of  a  certain  township  up- 
on the  employment  of  the  township  trustee, 
the  answer  set  up  the  fact  that  plaintiff  has 
presented  said  claim  to  said  board  for  allow- 
ance, and  has  appealed  from  the  decision  of 
the  board  thereon,  and  that  the  appeal  is  still 
pending.  Held,  that  such  an  answer,  and  also 
an  answer  that  said  claim  has  been  presented 
by  the  plaintiff  to  said  board  for  allowance 
and  is  still  pending  before  the  board,  are  an- 
swers in  abatement,  and  must  be  verified  by 
affidavit— Commlssicmers  of  Morgan  County 
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T.  HolmftD.  34  lad.  250;  Board  of  Com'n  of 
Uwgan  Oonntr  t.  Tarleton,  Id.  379. 

[q  ()i«*.un> 
A  plea  in  abatemeDt  b  bad  if  not  sworn 
to.— Be«soD  T.  Howard,  44  Ind.  413. 

[Kl  <Sap.lSSl> 
The  pendency  of  another  suit  for  the  same 
raase  is  aTailable  only  by  a  daly  verified  an- 
iwer  Id  abatement— Lordi  t.  Anltman,  75  Ind. 
162. 

[k]  I8BV.US7) 

Under  Bev.  St  1881,  {  365,  providing  that 
pteaa  in  abatement  mast  be  verified,  a  plea  in 
tn  action  ta  foreclose  a  mortgage,  settinfc  up 
aa  igreement  to  extend  the  time  of  payn^ent 
of  the  first  note,  without  a  veTification,  may 
be  properly  stricken  ont;  being  a  plea  in  abate- 
ateot  of  the  action.— Moore  Sargent,  112 
Ind.  484,  14  N.  E.  466. 

Fob  Cases  fbom  Other  States. 

fin  39  Cent.  Dig.  Plead.  H  8S2-SS1. 
See,  also.  81  Cyc.  pp.  i^,  528. 

it95.  ParMHia  who  may  verify  plMdlnc* 

Fob  Cases  fboii  Otheb  States, 

See  3»  Ckitt.  Dig.  Plead.  {{  887-890  ;  41 

Ckwt.  Dig.  Quo  W.  S  59. 
See,  also,  31  Cyc.  pp.  537,  538. 

St96.  —  Im  gamevmL 

[■]  (Smp-lSTl) 
Tlw  Btatnte  requiring  the  verification  of 
ladings  does  not  apply  to  infants.  A  verifica- 
tion by  tiie  next  friend  is  snfllcient.- Tamer  v. 
Cook,  36  lad.  129. 

[bl  (Skp.  1S90) 
Rev.  St  1881.  S  364.  provides  that,  "where 
a  pleading  is  fonoded  on  a  written  instmment. 
•  •  •  snch  ioBtrument  •  •  •  may  be  read 
in  evidence  on  the  trial  of  the  cause  with- 
Mit  proving  its  execution,  unless  its  execution 
be  denied  under  oath;  *  *  *  but  executors, 
administraton,  or  guardians  need  not  deny 
the  execution  of  an  inBtruroent,"  etc.  Held, 
that  the  construction  of  this  statute,  reqnir- 
ine  at]  parties  to  an  instrument  which  Is  the 
fonndation  of  a  pleading  to  verify  a  plea  deny- 
iag  its  execution  In  order  to  require  proof 
thereof,  Bbonid  not  be  extended  to  heirs  or 
other  persMis  not  parties  to  the  instrument.— 
Snles  V.  Gmbbs.  126  Ind.  106,  25  N.  E.  877. 

Fob  Cases  fbou  Otree  States, 
See  39  Cent.  Dig.  Plead.  {  887. 
See,  also.  31  Cyc.  p.  637. 

|2M.  Time  for  ▼erlfleatlon. 

[a]  (8n».  1970} 
Where  a  plea  in  abatement  had  been 
itticken  out  for  want  of  verification  by  affida- 
vit after  the  jury  bad  been  sworn  to  try  the 
nose,  but  before  any  further  step  had  been 
taken,  held,  that  it  was  too  late  for  the  defend- 
ant to  ask  leave  to  supply  the  verification.- 
WibOD  V.  Poole,  83  Ind.  443. 
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Fob  Cases  fbou  Otheb  States, 
See  39  Cent.  Dig.  Plead.  |  881. 
See,  alao,  31  Cyc  p.  540. 

S300.  SvAttUaor  of  TSrlflaatlom. 

Fob  Cases  fbou  Other  States, 

See  39  Cent.  Bio.  Plead.  H  318.  892-006; 
38  Cent.  J)ta.  Partners.  |  415 ;  41  Cent. 
1^0.  Quo  W.  I  59. 
See,  also,  31  Cyc.  pp.  541-64S. 

1 301.  — >  la.  Kamsval. 

M    (Sap.  1840) 
It  is  not  necessary  that  the  affidavit  a^ 
tached  to  a  plM.  in  abatement  ahonld  be  enti- 
tled of  the  term  at  which  it  was  filed.— Halnea 
V.  Gurley,  6  Blackf.  269. 

[b]    (Snp.  1840) 

An  affidavit  to  support  a  plea  must  be  di- 
rect and  positive.  If  made  as  the  deponent 
"believes,"  merely,  it  is  uncertain  and  insuffi- 
cient— Adamson  v.  Wood,  5  Blackf.  448. 

[e]    (8«p.  18S4) 

The  oath  or  affirmation  in  denial  of  an  as- 
signment of  a  mortgage  shonld  be  that  the  par- 
ty has  reason  to  believe,  and  does  verily  be- 
lieve, that  snch  assignment  was  not  made. — 
Brown  v.  Woodbury,  6  Ind.  ^4. 

[d]    (Sap.  1880) 

The  fact  that  the  complaint  In  a  will  con- 
test was  sworn  to  by  one  of  the  contestants 
who  subsequently  dismissed  did  not  affect  the 
sufficiency  of  the  complaint  aS  to  the  remain- 
ing contestants.— Kinnaman  t.  KinBanian,  71 
Ind.  417. 

[•]     'nnn.  18S3) 

An  attorney  who  Is  a  notary  pnblic  may 
Rdminiater  an  oath  to  bis  client  in  the  verlft- 
catioQ  of  a  pleading.- Teagley  t.  Webb,  86  Ind. 

424. 

It]  (App.l»7) 

An  answer  verified  on  information  and  be- 
lief is  equivalent  to  one  sworn  to  in  absolute 
terms.— Deering  Harvester  Go.  v.  Peugh,  46 
N.  B.  808,  17  Ind.  App.  400. 

Fob  Cases  prou  Other  States. 

See  39  Cent.  Dig.  Plead.  S8  318.  892-897, 

904-906 ;  38  Cent.  Dig.  Partnen.  |  415; 

41  Cent.  Dig.  Qno  W.  {  50; 
See,  also,  31  Cyc.  p.  541. 


Tm.  PROFERT,  OTEB,  AND  EX- 
HIBITS. 

Aider  by  verdict  or  judgment  see  post,  H  433- 

435. 

In  justices*  conrte,  see  Justices  of  the  PbacEj 

§  07. 

lu  pleading  former  adjudication,  see  Judgment, 

8  949. 

Motions  to  strike  out,  see  post  8  360. 
Necessity  of  introduction  in  evidence  of  papers 
annexed  to  pleadings,  see  Tbial,  |  34. 
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Necessity  of  makinfr  vrit  exhibit  to  rompleint 
to  enjoin  execution,  see  Execution,  i  172. 

Objections  and  waiver  thereof,  see  post,  $  423. 

Profert  and  oyer  of  letters  testamentary  or  of 
administratioD.  see  Executors  and  Aduinis- 

TBATORS,  S  445. 

Record  for  purpose  of  review,  see  Appeal  and 

Rbbob,  Sfi  518,  GIG. 
Will  as  exhibit  io  action  for  legacy,  see  Exec- 

mom  AND  AOHiniSTBATOBS,  I  443. 

IB  partlealar  aetlom  or  proeeedlMva. 

-See— 

Allowance  to  widow.  Exkcutobs  and  Aduin- 
ist8at0bs,  i  im. 

Bills  and  Notes.  |  488. 

Bonds  of  executors  or  administrators.  Exec- 
utors AND  AOUIRIBTBATOBS,  |  537(8). 

Breach  of  covenant   Covenants,  S  114. 
Claims  against  decedent's  estate.  Executobs 

AND  Administsatobs,  {  227. 
Eoforcement  of  mechanic's  lieu.  Mechanics' 

L.IEN8.  I  271. 

Equitable  relief  against  judgment  Judgment, 
I  460. 

Foreclosure  of  mortgage.  Building  and  IjOaiii 

Associations,  |  39. 
Insurance  policy.   Iksubakce.  S|  031,  040. 
Judgments.   Judohent,  H  013,  014,  938. 
Lost  Inbtbuhents,  f  22. 
BestEaining  justice's  judgment    Justices  or 

TUB  Peace,  J  128. 
Review  of  judgment    Judquent,  |  335. 
Supplementary  proceeding.   Execution,  S  3ST. 

1 808.  Profert. 

Amendment  by  omitting,  see  ante,  §  240. 

In  actions  on  foreign  judgments,  see  Judgment, 

Of  record  in  action  on  judgment,  see  Juug- 
UBNT,  I  913. 

[*]    (S«p.  1822) 

In  actions  on  instruments  not  under  seal, 
profert  is  never  made;  but,  after  the  defend- 
ant's appearance  in  such  cases,  the  court,  if 
required,  will  make  an  order  that  the  writing 
be  produced  for  the  defendant's  inspection, 
that  a  copy  be  furnished  him,  and  that  in  the 
meantime  all  proceedings  be  stayed.— Fum- 
phrey  v.  Coleman,  1  Blackf.  109. 

[b]    (Sap.  1843) 

In  debt  oa  a  clerk's  official  bond,  the 
breach  assigned  being  the  not  paying  over  of 
money  received  by  him  on  a  judgment  which 
has  been  assigned  to  the  plaintiff,  it  is  not  nec- 
eBsary,  in  the  declaration,  to  make  profert  of 
the  assignment.— State  ex  re).  Johnson  t.  Stew- 
art, 7  Blackf.  0. 

[el    (Sap.  1877) 

Id  an  action  for  use  and  occupation,  an 
answer  that  the  plaintiff  bad  assigned  the 
cause  of  action  for  the  benefit  of  his  creditors 
by  deed,  wbidi  the  assignee  still  held  at  the 
commencement  of  the  action,  was  insufflcient 
without  profert  of  a  copy  of  the  deed  or  ex- 


cose  for  the  omission.— Ross  v.  Boswell,  60  Ind. 
235. 

Toe  Cases  fboh  Othbb  States, 

See  80  Cent.  Dig.  Plead,  fif  010-017. 
See,  also,  31  Oyc  pp.  647-554;   note,  1 
L.  B.  A.  is.  S.)  777. 

S306.  Oar«r. 

Effect  of  scope  of  inquiry  and  matters  consider- 
ed on  demurrer,  see  ante,  S  210. 
In  action  on  judgment,  see  Judouent,  S  913. 
Objection  and  waiver  thereof,  see  post,  {  423- 

la]  To  deny  oyer  where  it  onght  to  be  gntnt- 
ed  is  error.— (Sup.  1821)  Osborne  v.  Reed,  1 
Blackf.  120;  <1S30)  State  v.  Hicks,  2  Blackf. 

330,  20  Am.  Dec.  118. 

[b]  (Sup.  1S21) 

A  defendant  who  craves  oyer  of  a  deed  de- 
clared OD  has  a  right  on  oyer  to  a  copy  of  ev- 
ery part  of  the  obligation,  even  to  the  attesta- 
tion and  names  of  the  witnesses,  if  required.^ 
Osborne  v.  Reed,  1  Blackf.  126. 

[c]  (Sap.  .1822) 

If  an  obligation  for  the  payment  of  money 
be  set  out  in  the  declaratiim,  without  any  day 
of  payment  being  specified,  it  must  be  consid- 
ered as  payable  immediately;  and  if  the  ob- 
ligation read  on  oyer  be  payable  on  a  day  sub- 
sequent ■  to  its  date,  the  variance  is  fatal  on 
general  demurrer.— Osborne  v.  Fnlton,  1  Blackf. 
233. 

[d]  (Sup.  1823) 

If  defendant  demand  oyer  of  a  deed  refer- 
red to  in  the  declaration,  without  being  enti- 
tled to  it.  and  it  be  granted,  the  deed  bt>com<>s 
a  part  of  the  declaration.— Deming  v.  Bullitt. 
1  Blarhf.  241. 

[«]     (Snp.  1827) 

Oyer  cannot  be  demanded  of  a  record.— 
Capp  v.  Oilman,  2  Blackf.  45. 

[f]     (Sap.  ISSO) 
It  is  not  rrror  to  grant  oyer  where  it  oagbt 
to  be  denied.— State  v.  Hicks,  2  Blackf.  330. 
20  Am.  Dec.  118. 

[gi     (Sap.  1837) 

A  party  who  has  obtained  oyer  of  a  spi^ 
cialty  may  waive  the  Itenefit  of  it  if  he  please; 
hut,  if  he  professedly  set  it  out  on  the  record, 
he  is  bound  to  re<'ite  it  truly  and  entire.— Rudi- 
Hill  V.  Sill,  4  Blackf.  282. 

[h]    (Sap.  1837) 

Covenant  on  a  lease  of  a  tavern  with  cer- 
tain articles  for  honttekeeplng.  Among  the  ar- 
ticles specified  in  the  declaration  are  thre» 
termed  "to  was-pans"  and  "one  pair  of  waflte." 
The  lease  produced  on  oyer  mentions  the  mtme 
articles  with  those  set  out  in  the  declaration, 
but  describes  the  three  above  named  as  "two 
wash-pans''  and  "one  pair  of  wafflfrirona." 
The  lease  produced  showed  also  that  several 
words  in  It  (which  were  in  the  declaration)  had 
been  crossed  witli  a  pen.  but  in  such  a  man- 
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ner  u  to  leave  them  legible.  The  declaration 
did  not  profess  to  set  out  the  lease  in  haec 
v^rba.  H^dt  that  a  demarier  for  the  variance 
Mnid  not  be  suatalned.— Lynch  t.  Wlbon,  4 
Blackf.  288. 

[tl  <!iiip.IS41} 

If  a  defendant  sued  as  the  obltRor  of  a 
bead  do  not  appear  to  be  a  party  to  the  bond 
•bowQ  on  oyer,  a  demurrer  to  the  declaration 
mtit>t  of  courts,  be  sustained.— Wells  t.  Jack- 

MO.  6  Blackf.  40. 

U]    (S«p.  1*41) 
If  a  bond  sued  on  be  degcribed  in  the  dec- 
UratioQ  aa  joint  and  several,  and  the  bond  pro- 
dtK^  on  oyer  be  joint  only,  the  variance  is 
fatal.— Sherry  t.  Foresman,  6  Blackf.  56. 

tk]  (S«p.iM2) 
The  dedaration  stated  the  condition 'of  a 
bond  to  be  deliver?  of  goods  on  the  20th  of 
Jnae,  1S40.  at  the  farm  of  A.  The  condition 
of  the  bond,  as  shown  on  oyer,  was  delivery  of 
Kcods  on  the  2d  of  June,  1840,  at  the  houae 
of  A.  Beld,  on  general  demurrer,  that  the  va- 
riance was  fatal.— McKay  t.  Craig,  6  Blackf. 
168. 

ni    (Svp-  1842) 
Oyer  of  the  writ  if  in  any  case  demand- 
■ble.  cannot  be  craved  after  the  day  on  which 
the  cause  is  first  net  for  trial.— Layman  v. 
Waynick.  6  Blackf.  ISO. 

[Bl  f"«V.1S43) 

Where  a  bond  was  described  In  the  dec- 
laration as  psyable  to  B.,  treasorer  of  H. 
raanty.  and  appeared  on  oyer  to  be  payable  to 
B.,  treasurer  of  H.  county,  or  his  successors 
in  office,  the  Tarlance  was  hfld  immaterial. — 
Bolea  V.  McCarty,  fl  Blackf.  427. 

[n)  (Sap.  1843) 
The  declaration  alleged  the  condition  to  be 
for  the  payment  of  a  certain  sam  of  money 
oa  s  certain  day.  The  condition,  as  shown  on 
ojer.  was  for  the  payment  of  the  money  oat 
of  tbe  profits  of  certain  real  estate.  Held,  that 
the  variance  was  fatal.— Irish  t.  Irish,  6 
Blackf.  438. 

[o]    (Sap.  1843) 

A  bond  aaed  on  was  described  in  the  dec- 
lantion  as  payable  to  "the  president  and  trns- 
tPM  of  the  town  of  Fort  Wayne."  The  bond 
shown  on  oyer  was  payable  to  "the  president 
and  trustees  of  the  Fort  Wayne  Corporation." 
Rfld.  that  the  variance  was  fatal.— Town  of 
Fl  Wayne  v.  Jackson,  7  Blackf.  36. 

[pi  A  defendant  cannot  take  advantage  of  a 
variance  between  the  writ  and  declaration  nn- 
til  be  has  obtained  oyer  of  the  writ. — (Sup. 

Nichols  v.  Smalley,  7  Blackf.  200;  (1S)0) 
Braos  V.  Morton,  2  lud.  244. 

[q]   (Sap.  1844) 
A  idea  relying  on  nonperformance  of  a 
loud,  in  order  to  ^ow  want  of  consideration, 
teas  htld  to  l>e  bad,  the  bond  appearing  on  oyer 
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to  be  different  from  that  described  in  the  plea. 
— McDorman  t.  Jellison.  7  Blackf.  804. 

[r]   (Sap.  1845) 
In  a  suit  on  a  note  by  an  indorsee,  the 
note  and  Indorsement,  if  oyer  of  them  has  been 
asked  and  given,  are  a  part  of  the  declaration. 
—Chapman  v.  Harper,  7  Blackf.  333. 

[b]  (Sap.  1345) 
If  a  defendant,  having  craved  and  obtain- 
ed oyer  of  an  instrument  declared  on,  demur 
to  the  declaration  without  spreading  the  in- 
strument on  the  record,  the  demurrer  stands 
as  if  oyer  had  not  been  craved.- Daniels  t. 
Richie,  7  Blackf.  391. 

[t]    (Sop.  184!^) 

A  variance  between  the  bond  and  the  dec- 
laration as  to  the  date  of  the  instrument  is 
fatal.— Comparet  t.  State.  7  Blackf.  S5S. 

[u]    (Snp.  1846) 

Id  debt  on  a  sberifTs  bond,  the  defendants 
nre  not  entitled  to  oyer  of  the  approval  of  the 
liond  by  the  jitdges;  such  approval  being  no 
Dart  of  the  bond.— Clark  t.  State,  7  Blackf. 
570. 

[Y]     (Sap.  1847) 

In  debt  against  A.,  administrator  of  B., 
on  a  bond  alleged  in  the  declaration  to  have 
been  executed  by  B.,  together  with  C,  D..  B., 
and  F..  the  declaration  showed  the  bond  to  be 
joint,  but  it  did  not  show  that  F.  had  sealed 
the  bond,  or  that  be  was  living.  Held,  that 
the  declaration  was  not  objectionable  on  tbe 
ground  of  variance.- Legate  t.  Marr,  8  Blackf. 
401. 

[w]   (Sap.  1856) 

If  oyer  of  an  unsealed  instrument  be  given 
without  objection  when  demanded,  it  becomes 
a  part  of  tbe  record.— Russell  t.  Drummond,  6 
Ind.  216. 

Fob  Cabbs  fboh  Other  States, 

See  39  Cent.  Dig.  Plead,  {f  91S-929. 
See,  also,  31  Cyc.  p.  S47 ;  note,  1  L.  B.  A: 
(N.  S.)  777. 

8  307.  Ezliiblts  annexed  to  pleadlnc* 

Failure  to  attach  exhibit  to  pleadings  as  ground 
for  demurrer,  see  ante,  i  193. 

Grant  of  leave  to  amend  by  annexing  exhibit  as 
constituting  amendment,  see  ante,  S  240. 

In  actions  for  conversion  of  or  injury  to  mort- 
gaged property,  see  Chattel  Mobtgaoes,  SS 
176,  177. 

lu  actions  for  insurance  premium,  see  iNsua- 

AXCB,  {  188. 
In  actions  for  partition,  see  PABTmoff,  |  61. 
In  actions  on  insurance  poUciea,  see  InsuRAncE, 

I  631. 

In  actions  on  judgments,  see  JudoicenT,  S  91S. 

In  actions  to  enforce  assessment  for  public  im- 
provements, see  MuNiciFAi.  Corpobations, 
i  567. 
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la  action  to  enlorce  penalty  fbr  violation  of  mo- 

nidpal  ordinance,  aee  MumcxPAL  Cobfoba- 

TI0N8,  i  638. 
In  Buita  to  forecioae  mortgage,  see  Chattel 

HORTaAOBB,  I  277. 
Ill  will  contest,  see  Wills,  S  281. 
Judgments,  see  Judgment,  |  949. 
Necessity  of  setting  out  In  pleading  or  filing 

copy,  see  ante,  f  32. 

[e]    (Sup.  I860) 

In  a  suit  against  a  bank  upon  its  notes, 
after  noapayment  on  demand,  the  Dotes,  or  one 
of  each  denomination,  or  a  copy  of  them,  must 
be  annexed  to  the  petition.— Gonwell  t.  Hill, 
14  Ind.  131.  286. 

[b]  (Ss».l864) 

In  a  suit  by  a  rarety,  against  his  princi- 
pal, to  recover  money  paid  by  him  on  a  judg- 
ment against  liim  for  the  debt  of  the  principal, 
a  transcript  of  the  judgment  need  not  be  an- 
nexed to  the  complaint,  as  the  judgment  is  not 
the  foundation  of  the  action.— Harker  t.  Glide- 
well,  23  Ind.  219. 

[c]  (Sup.  18fi4) 

An  amended  complaint  to  which  copies  of 
the  instnimeot  sued  on  are  not  annexed  is  in- 
sufflcient,  though  such  copiee  were  appended  to 
the  original  complaint—McBwen  t.  Husaey, 
23  Ind.  305. 

[d]  (S«p.  msi 

\7hen  an  answer  is  founded  on  a  written 
instrument,  a  copy  of  the  instmnient  must  be 
annexed.— Seawright  t,  Coffman,  24  Ind.  414. 

[a]      (Snp.  1876) 

Where  in  an  action  for  the  recovery  of  the 
possession  of  real  estate,  where  the  answer  by 
way  of  counterclaim  seeks  to  have  set  acide  a 
sale  thereof,  made  to  plaintiff  by  the  sheriff 
under  an  execution  issued  on  a  judgment  in 
favor  of  plaintiff  and  against  defendant,  it  be- 
ing alleged  that,  before  the  sale,  defendant 
pointed  out  and  surrendered  to  the  officer  hold- 
ing the  execution,  personal  property  to  be  lev- 
ied on  and  sold  by  him  in  value  sufficient  to 
satisfy  the  ^ecution.  but  that  the  officer,  con- 
federating with  plaintiff,  refused  to  accept  such 
personal  property  and  without  defendant's 
knowledRe  or  consent  levied  on  the  real  estate 
in  question,  it  was  not  necessary  to  make  an 
exhibit  of  the  judgment  on  which  the  sale  was 
made.— Gilpin  v.  Wilson,  53  Ind.  443. 

in  (Svp.  1879) 
The  rule  of  practice  established  by  the  de- 
cisions of  this  court  that,  where  several  para- 
graphs of  a  complaint  or  answer  rt^fer  to  the 
same  written  instrument  as  the  foundation  of 
each,  one  copy  of  it  is  sufficient  fur  all  the  par- 
agraphs, is  applicable  to  the  case  of  a  reference 
by  th(!  several  paragraphs  of  an  answer  to  an 
exhibit  attached  to  the  complaint.— Sidener  v. 
Davis,  60  Ind.  336. 

[gl    (Sop.  1881) 

Instruments  which  do  not  constitute  the 

foundation  of  the  action  cannot  be  made  a  part 


of  the  pleadings  by  attadiing  them  to  snch 
pleadings  as  exhiblts^State  t.  Wenzel,  77  Ind. 
428. 

pi]    (Sap.  1881) 

An  action  to  set  aside  a  settlement  <tf  tbe 
amount  due  on  notes  is  not  based  on  the  notes, 
and  a  copy  tiiereof  need  not  be  attached  to  the 
complaint  as  exblblti.— Worley  T.  Moore,  77 
Ind.  567. 

[i]  (8«p.  ISSl) 
Where  a  complaint  refers  to  a  copy  of 
the  bond  sued  on  as  "Exhibit  A."  and  there  Is 
no  exhibit  on  the  record  so  marked,  the  com- 
plaint will  not  be  held  bad  tf  such  copy  is 
identified  in  other  ways.— WaU  t.  Oalvin,  80 
Ind.  447. 

W  (App.  18M) 
Under  Rev.  St  18D4,  {  365  (Rer.  St. 
1881,  I  3^,  requiring,  in  actions  on  written 
contracts,  the  original  or  a  copy  to  be  filed 
with  the  complabit,  a  complaint  on  a  bond 
failing  to  set  oat  the  bond  u  an  exhibit  Is 
demurrable  fbr  want  of  sufficient  facts,  thoni^ 
It  recites  a  filing  of  a  copy  of  the  bond. — State 
ex  rel.  Myers  v.  Adams,  15  Ind.  App.  810,  44 
N.  E.  47. 

[kl    (App.  1898) 

However  necessary  a  written  instrument 
may  be  as  evidence  in  support  of  plaintiCfs 
suit,  it  is  not  a  proper  exhibit  if  the  action  be 
not  founded  on  the  instrument- Digga  v.  Way, 
51  N.  E.  429,  64  N.  E.  412,  22  Ind.  App.  617. 

[1]  {App.  1899) 
The  constitution  and  by-laws  need  not  be 
attached  as  an  exhibit  to  the  complaint  a^inst 
a  building  association  for  refund  to  pay  a 
withdrawing  member;  these  not  being  the 
foundation  of  tbe  action. — Huntington  Coanty 
Tvoan  &  Savings  Ass'n  v.  Emericlc,  S6  N.  £L 
106,  23  Ind.  App.  175. 

Em]   (Snp.  1W2) 

Under  Boms'  Rev.  St.  1901,  S  (sec- 
tion 862,  Rev.  St  1881;  section  362,  Homer's 
Rev.  St.  1901)  providing  'that,  whenever  auy 
pleading  is  founded  on  a  written  instrument  or 
account,  the  original,  or  a  copy  thereof,  must 
be  filed  with  the  pleading^  it  is  not  necessary 
that  such  instrument  or  copy  be  actually  at- 
tached to  the  pleading;  and  where  a  complaint 
in  a  suit  on  attachment  bonds  described  the 
bonds,  and  tbe  action  In  which  they  were  ex- 
ecuted, and  allied  that  a  copy  of  each  bond 
was  filed  therewith  and  made  a  part  therecf. 
the  bonds  were  thereby  made  a  part  of  the 
complaint— Thompson  v.  Recbt^  63  N.  £.  50ii, 
158  Ind.  302. 

[n]  (App.  1MB) 
Where  a  complaint  alle^ng  the  fraudulent 
conveyance  of  property  contains  no  description 
of  the  property  except  by  reference  to  an  ex- 
hibit, Bucli  ezhiUt  cannot  be  cmisidered  in  de- 
termining the  sufficiency  of  the  complaint— 
Smith  V.  Tate,  66  N.  E.  88,  30  Ind.  App.  367. 
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{o]  (App.1903) 

Where  the  allegations  of  a  pleading  cov- 
ered all  the  material  facta  stated  in  exhibits 
annexed  thereto,  it  was  not  error  to  strilie  out 
the  exhitrits.— Noah  r.  German-American  Bldg. 
Am'a,  68  N.  E.  615,  81  Ind.  App.  504. 

to]  (Apv.inG> 
Wliere  the  owners  of  the  fee  seek  to  re- 
Btrain  a  life  tenant  and  her  lessee  from  lemov- 
iox  oil  and  gaa  from  the  land,  and  the  com- 
plaint refers  to  a  vritten  agreement  between 
the  life  tenant  and  her  leasee  as  being  attached 
to  die  complaint  as  an  exhibit,  snch  agreement 
is  not  a  proper  exhibit  to  the  complaint  and 
faihiTe  to  attach  it  to  the  complaint  does  not 
affect  the  sufficiency  of  the  complaint.— Rich- 
mond Natural  Gaa  Co.  v.  Davenport,  87  Ind. 
App.  25,  76  N.  B.  SKS. 

[d  (App.  1906) 
A  check  aet  out  Bi  an  exhiUt  in  an  an- 
swer of  payment  and  settlement  is  a  part  of 
mek  answer.— Indiana  Union  Traction  Co.  t. 
SIcKinney.  39  Ind.  App.  86,  78  N.  E.  203. 

Fot  Cases  fboic  Otheb  States, 

See  38  Cent.  Dig.  Plead.  H  930-834 ;  6 

Cest.  Dio.  Banks,  {  820  ;  24  Cent.  Dig. 

Frand.  Conv.  |  758. 
Bee.  aim,  31  Cyc.  pp.  556-565. 

1308.  Written    instrnmeitts    or  eopiea 
tliereof  filed  witlt  pleading;. 

Consideration  of  paper  filed  with  pleading  on 
bearing  on  demarrer,  see  ante,  §  216. 

Copy  of  account  alleged  in  pleading,  see  post, 
<330. 

Core  of  omission  to  file  by  verdict,  see  post,  § 
432. 

Failure  to  file  as  ground  for  demurrer,  see  ante, 
H  192. 193. 

In  action  for  cancellation  of  instrument.  Ree 

CA-tCKLLATION  OF  InSTBUMENTS,  §8  37,  38. 

In  actions  by  devisees  to  enjoin  waste,  see 

Waste.  {  20. 
In  actions  for  penalty  for  false  or  fraudulent 

tax  return,  see  Taxation,  {  845. 
In  actions  for  penalty  for  violation  of  municipal 

ordinance,  see  MmriciPAi.  Cobpobations,  8 

633. 

In  actions  on  contracts  of  reinaurance,  see  In- 

SUBAHCK.  f  686. 
In  actions  on  foreign  judgment,  see  Judombnt, 

I  938. 

In  actions  on  insurance  policy,  see  Ihsubancb, 

H  631.  640,  643. 
In  actions  on  judgment,  see  Judoubnt,  {  913. 
Il  actions  on  lost  instruments,  see  Lost  1n- 

STBI  UBNTS,  f  22. 
In  actions  on  mutual  benefit  certificate,  see  1n- 

sciASCZ.  S  815. 
in  actions  on  notes  for  premiums,  see  InsuB- 

ASCE.  f  188. 
In  actions  on  recognizance,  see  Becoqnizances, 

I  12. 

In  actions  to  construe  will,  see  Wlixs,  8  702. 


In  actions  to  enforce  legacy  charged  on  laud, 

see  Wills,  |  826. 
In  actions  to  enforce  municipal  assessment,,  see 

Municipal  Corpobations,  8  567. 
In  actions  to  establish  will,  see  Wills,  S  279. 
In  actions  to  set  aside  election  under  will,  see 

Wills,  S  797. 
In  ejectment,  see  Ejbctuent,  8  02. 
In  pleading  release,  see  Release:,  8  46. 
In  suits  for  partition,  see  Pabtition,  8  81. 
In  suits  to  cancel  mortgage,  see  Mobtoaoes, 

8  311. 

In  suits  to  enjoin  executors  of  justice's  judg- 
ment, see  Justices  or  the  Feace,  8  185. 

In  suits  to  foreclose  mechanic's  lien,  see  Me- 
chanics' Liens,  8  271. 

In  suits  to  foreclose  mortgages,  see  Mobtoaoes, 
S  404i. 

In  suits  to  foreclose  vendor's  lien,  see  Yendob 

AND  PUBCHASEB,  8  280. 

Judgments,  see  Judouent,  8  949. 
Record  of  filing,  see  post,  8 
Review  of  questions  as  dependent  on  objections 
in  lower  conr^  see  Appeal  and  Ebbob,  { 

192. 

M  (Snp.  18SS) 
If  the  instrument  ia  set  forth  in  bnc  verba 
in  the  pleading,  which  la  filed,  this  is  a  auffl- 
cient  compliance  with  2  Rev.  St.  18^,  p.  44, 
providing  that,  when  any  pleading  is  founded 
on  a  written  lustmment,  the  original  or  a  copy 
must  be  filed  with  the  pleading.— Lamaou  v. 
Falls,  6  Ind.  309. 

The  statute  requirement  that,  "when  any 
pleading  is  founded  on  a  written  instrument 
or  account,  the  original  or  a  copy  thereof  must 
be  filed  with  the  pleading"  (2  Rev.  St  1852, 
p.  44),  is  not  compiled  with  by  merely  leaving 
the  instrument  in  the  clerk's  office  when  the 
pleading  is  filed. — Id. 

[&a]   (Sap.  1^) 

A  set-off  is  within  the  meaning  of  2  Rev. 
St.  p.  44,  8  78,  requiring  that,  when  any  plead- 
ing is  founded  on  a  written  instrument  or  an 
account,  the  original,  or  a  copy  thereof,  mtiat 
be  filed  with  the  pleading.— Puglt  t.  Ewing,  9 
Ind.  345. 

[aaa]  (S«p.  18S9) 

In  a  suit  on  an  attachment  bond,  plain- 
tiff, to  prove  that  the  attachment  was  wrong- 
fully obtained,  offered  in  evidence  the  record 
of  the  suit  in  which  it  had  been  obtained  and 
in  which  judgment  had  been  rendered  against 
the  party  obtaining  it.  The  court  rejected  the 
record  because  it  had  not  t>een  filed  with  the 
complaint  Held,  that  this  was  error,  as  a 
party  is  not  required  to  file  the  evidence  by 
which  he  expects  to  prove  the  allegations  of 
his  pleadings. — Draper  v.  Yanhom,  12  Ind.  3o2. 

[b]  The  statute  providing  that  a  pleading 
founded  on  a  written  instrument  must  be  ac- 
companied by  the  original,  or  a  copy  thereof, 
is  imperative.— (Sup.  1859)  Price  v.  Grand 
Rapids,  &  L  R.  Co.,  13  Ind.  58;  (1859)  Kiser 
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r.  State.  Id.  80;  (1859)  Hillis  t.  Wilson.  Id. 
146;  (187^  Brown  t.  State  ex  rel.  Brown,  44 
Ind.  222. 

[bb]  (Sup.  1SB9) 

Under  2  Rev.  St.  p.  44,  providing  that, 
where  any  pleading  is  founded  on  a  written 
instrument,  a  copy  tliereof  muKt  be  filed  witb 
the  complaint,  in  a  suit  ncainst  a  carrier  for 
failare  to  deliver  goods  in  time  and  good  condi- 
tion the  complaint  should  be  based  on  the  bill 
of  lading.— Indianapolis  &  C.  R.  Co.  v.  Remmy, 

13  Ind.  518. 

[bbbl  When  a  pleading  is  founded  on  a  writ- 
ten instrament,  the  original,  or  a  copy  must 
be  filed  therewith.— fSup.  1800)  Little  v.  Vance. 

14  Ind.  19;  (1863)  Nill  v.  Brooks.  21  Ind.  178; 
(1863)  Reveal  t.  Conner,  Id.  289;  (1»W)  Pe- 
oria Marine  &  Fire  Ins.  Co.  v.  Walser.  22  Jnd. 
TS;  (18(;5)  Sayres  v.  Linkhart.  25  Ind.  145; 
(1865)  Coleman  v.  Hart,  Id.  250;  (18(55)  Alsop 
V.  Uutchings,  Id.  347;  (1873)  King  v.  Enter- 
prise Ins.  Co.,  45  Ind.  43;  (1S74)  Strough  v. 
Gear,  48  Ind.  100;  (1875)  Montgomery  t.  Gor- 
rell,  51  Ind.  309;  flSOl)  Offutt  v.  Kucker,  2 
Ind.  App.  350,  27  N.  E.  580. 

[c]  iSnp.  18G0) 
In  an  action  on  bank  notes,  where  it  ap- 
peared that  they  had  been  protested  for  non- 
IMiyment,  and  that  the  bank's  secnritles  in  the 
hands  of  the  state  auditor  bad  been  insufflcient 
for  their  payment,  it  is  no  excuse  for  failure 
to  file  the  notes  or  copies  thereof  that  the  orig- 
inals are  on  file  in  the  auditor's  office;  non 
constat,  that  the  plaintiff  cannot  obtain  copies. 
-ConweU  T.  HiU.  14  Ind.  Ul,  286. 

[oc]    (Sap.  1860) 

The  tax  duplicate  is  not  a  written  instru- 
ment within  the  meaning  of  section  78  of  the 
Code;  and  a  copy  of  it  need  not  be  filed  witb 
a  pleading  based  upon  or  referring  to  it.— Ew- 
ing  T.  Robeson.  15  Ind.  26. 

[ccc]    (Sup.  IMO) 

In  an  action  on  an  account  by  the  as- 
signee thereof,  the  complaint  must  be  accom- 
panied by  a  copy  of  the  assignment.— Jones  t. 
Dronberger,  15  Ind.  443. 

[d1    (Sap.  im) 

In  a  suit  brought  on  a  written  contract 
for  the  purchase  of  land,  to  re<-over  the  pur- 
chase-money, in  which  the  complaint  alleges  a 
performance  by  the  plaintiff  of  the  contract  on 
his  part,  and  a  tender  of  a  conveyance,  the 
deed  need  not  be  made  a  part  of  the  complaint, 
by  filing  a  copy  therewith  as  an  exhibit:  the 
action  being  founded  on  the  contract,  and  not 
on  the  deed.— Emmons  t.  Eiger,  23  Ind.  483. 

[dd]    (Sup.  1866) 

The  complaint  in  an  action  to  set  aside 
a  conveyance  of  land  as  fraudulent,  and  to 
subject  the  same  to  a  sale  on  execution  to  sat-' 
isfy  a  judgment,  need  not  contain  a  copy  ol 
such  judgment;  the  foundation  of  the  action 
being  the  fraud  alleged  and  not  the  judgment. 
—Bray  v.  Husaey,  24  Ind.  228. 


[ddd]    (Snp.  IMS) 

In  an  action  on  an  injunction  bond,  a 
copy  of  the  proceedings  and  judgment  on  the 
application  for  the  injunction  need  not  be  filed 
with  the  complaint,  the  action  not  being  found- 
ed tbereoD.--Win8liip  t.  Clendenning.  24  Ind. 
439. 

[e]     (8vp.  186S) 

Writings  whidi  are  only  evidence  of  the 
matter  pleaded  need  not  be  filed.— Yanschoiack 

V.  Farrow,  25  Ind.  310. 

[ee]    (Sap.  1866) 

In  a  suit  for  a  malicious  prosecution,  in 
having  had  the  plaintiff  arrested  upon  a  writ 
of  ne  exeat,  it  is  not  requisite  that  the  affidavit 
ui)on  which  the  proceeding  was  founded,  the 
writ,  etc..  should  be  filed  with  the  complaint. 
— Ammerman  t.  Crosby,  26  Ind.  451. 

[eee]  Setting  out  an  instrument  In  full  in  the 
declaration,  petition,  or  complaint  is  a  suffi- 
cient compliance  with  a  statute  requiring  it  or 
a  copy  thereof  to  be  filed  therewith. — (Sup. 
1808)  Adams  v.  Dale,  29  Ind.  273;  (1889) 
Colchen  v.  Ninde,  120  Ind.  88.  22  N.  B.  94. 

(fl      (Sop.  1868) 

Where  land  has  been  conveyed  by  a  deed 
absolute  on  its  face,  but  in  fact  a  mortgage, 
and  the  grantee  has  resold  for  a  sum  in  excess 
of  the  debt  secured,  an  action  by  the  mortga- 
gor to  recover  such  exceus  is  not  founded  on 
the  deed,  and  no  copy  thereof  need  be  set  out 
with  the  complaint.— Crane  v.  Buchanan,  29 
Ind.  57a 

[If]    (Sap.  186B) 

In  a  suit  to  restrain  the  sale  of  real  estate 
on  execution,  it  Is  not  necessary  to  file  with 
the  complaint  a  copy  of  the  execution,  sinoe 
the  action  is  not  founded  on  the  execution 
within  the  meaning  of  the  statute.— Clegg  v. 
Patterson,  32  Ind.  135. 

[ftt]    (Sap.  1870) 

In  a  suit  on  a  note,  executed  by  defend- 
ant to  the  husband  of  plaintiff,  the  complaint 
alleged  that  the  husband  died  testate;  that  by 
bis  will  be  gave  to  plaintiff  all  his  estate  aft- 
er the  payment  of  the  debts;  that  the  estate 
had  been  finally  settled  by  the  executor,  leav- 
ing the  note  in  question  aa  a  part  of  the  prop- 
erty l)equeathed  to  her.  Held,  that  the  com- 
plaint was  not  insufficient  because  the  will  or 
a  copy  thereof  was  not  filed  with  it.  The  ac- 
tion was  on  the  notes,  and  not  on  the  will.  It 
is  the  written  instrument,  or  a  copy  of  it,  on 
nhich  the  action  is  brought,  that  must  be  filed 
with  the  com^nL  2  Gav.  &  EL  St  p.  104, 
I  78.— Nelwn  t.  Myers,  34  Ind.  431. 

[g]     (Sap.  WT2) 

A  tax  duplicate  is  not  a  written  instru- 
ment witbin  the  meaning  of  2  Gav.  &  H.  St. 
p.  104,  I  78,  requiring  that  when  any  plea  is 
founded  on  a  written  instrument  the  original 
or  a  copy  thereof  must  be  filed  with  the  plead- 
ing.—Ilazzard  V.  Heacock,  39  Ind.  11^;.  Same 
T.  Southwick,  Id.  178. 
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In]  (S«p.un) 

When  the  defense  to  a  suit  on  a  note 
Kinn  toe  land  rests  on  a  breach  of  a  covenant 
Is  the  deed,  a  copy  of  the  deed  must  be  filed 
with  the  answer.— Galbreath  t.  McXeily.  40 
Ind.  231. 

{gal  isap.in2) 

In  an  action  on  a  note  secured  by  a  mort- 
pige  on  a  portable  sawmill,  the  answer  allej;- 
fd  that  the  note  was  given  in  consideration  of 
the  >ale  of  the  mill,  which  aale  was  made  on 
1  written  agreement,  executed  by  plaintiff  to 
■drfnidBnt,  warranting  It  to  be  In  good  and 
nmptete  running  order;  that  there  was  a 
bmdi  of  snch  warranty,  etc.  There  was  no 
tofj  of  the  written  contract  filed  with  the  an- 
nrar.  To  this  diere  was  a  reply  that  the  writ- 
tea  contract  was  simply  preliminary  to  an  ez- 
■intnatira  of  the  mill  by  defendant,  and  that 
rarh  examination  bad  been  made,  and  the  note 
ttiermpon  executed,  and  the  written  contract 
snrrendeFed  up.  A  demurrer  to  this  reply  was 
omTDled.  Held,  that  the  reply  was  good,  and 
that  if  bad  the  demurrer  should  have  been  sus- 
ained  to  the  answer  for  the  failure  to  file 
therewith  a  copy  of  the  written  agreement.— 
Drook  V.  Irvine,  41  Ind.  430. 

rhi  (Sap.  im) 

Id  an  action  on  a  note,  where  defendant 
an5wered  by  way  of  set-off  that  plaintiff  was 
indebted  to  him  for  docket  fees  due  defendant 
a«  district  attorney  for  prosecuting  and  oon- 
rictine  plaintiff  in  a  misdemeanor  case,  it  was 
nnopceflsary  to  file  copies  of  the  Judgments  in 
Thirh  the  fees  were  taxed.— Law  t.  Vierllng, 
4r>  lad.  25. 

[bb]    [8«p.  1S73) 

Where  the  existence  of  a  lease  is  pleaded 
as  a  defense  to  an  action  for  the  purchase 
moner  of  real  eatate  conveyed  to  the  defendant 
hy  warranty  deed,  the  basis  of  the  defense  is 
the  oovensnt  of  warranty,  and  not  the  tease, 
and  the  lease  need  not  be  filed  with  and  made 

a  part  of  the  answer.- Strain  v.  Hnff,  45  Ind. 

■>i> 

Ibbh]    (Snp.  1S73) 

It  is  not  sntBcient  to  state  in  a  pleading 
(fast  a  writing  is  filed  with  it.  The  writing 
must  be  filed,  or  it  will  not  be  available.— Gon- 
«ell  V.  Clifford,  45  Ind.  382. 

m    (Snp.  187<) 

Where  a  written  award  is  pleaded,  al- 
tbonKb  made  In  a  common-law  arbitration,  a 
't>pj  of  the  award  must  be  filed  with  the  plead- 
ing.^Dford  v.  Wood,  49  Ind.  1^. 

[11]  (Sap.  1S74) 
The  proceedings  in  a  case  alleged  to  have 
been  malicionsly  prosecuted  do  not  make  a  part 
of  the  complaint.  In  an  action  for  malicious 
prosecnticHi,  by  filing  with  the  complaint  a  copy 
of  sDch  proceeding.— Fisher  y.  Hamilton,  48 
lad.  341. 


PU]    (Sap.  UTO 

A  complaint  against  a  decedent's  estate 
was  founded  on  an  alleged  agreement  by  which 
the  claimant  sold  certain  lands  to  deceased,  in 
his  lifetime,  for  a  certain  sum,  on  condition 
that  the  latter  should  resell  such  lands,  and 
that  whatever  be  should  realise  over  such  sum, 
deducting  expenses  therefrom,  should  be  refund- 
ed to  the  claimant.  It  was  alleged  that  deceas- 
ed sold  the  lands  for  a  certain  sum,  larger  than 
the  price  paid  by  him  to  the  claimant,  and  re- 
fused to  pay  the  difference.  Held,  that  it  was 
not  necessary  to  file  such  ^reement  with  the 
complaint— Bryson  v.  Eelley,  53  Ind.  48/&. 

[j]  One  copy  will  serve  for  any  number  of  par- 
agraphs in  the  same  pleading.— <8up.  187tl)  Max- 
well T.  Brooks.  54  Ind.  98 ;  <lS83)  Scotten  v. 
Randolph,  90  Ind.  681 ;  (188^  Hochstedler  v. 
Ilochstedler,  108  Ind.  500,  9  N.  E.  467 ;  (1892) 
(ilasa  v.  Murphy,  4  Ind.  App.  530,  30  N.  E. 
10»7,  31  X.  B.  M5;  (1895)  Fkn  v.  Bach,  13 
Ind.  App.  125.  41  N.  E.  393 ;  (1895)  Milwau- 
kee Mechanics'  Ins.  Co.  t.  Steward  13  Ind. 
App.  G40,  42  N.  E.  200. 

IJj]     (Snp.  -.877) 

In  a  suit  by  the  assignee  of  a  note,  against 
bis  assignor,  alleging  tliat,  in  an  action  on  such 
note,  by  the  assignee,  against  the  maker,  the  lat- 
ter had  recovered  judgment,  the  complaint  need 
not  contain  a  copy  of  the  pleadings,  proceed- 
ings, and  judgment  in  such  action. — White  t. 
Webster,  58  Ind.  233. 

[JJJ]     (Sap.  1878) 

An  action  to  recover  the  amount  of,  or  to 
enforce  the  alleged  Uen  of,  a  ditch  assessment, 
is  founded  on  the  assessment,  and  a  copy  there- 
of should  be  filed  as  an  exhibit  with  the  com- 
plaint.—Jerrell  V.  Etchison  Ditehing  Ass'n.  02 
Ind.  200. 

Um    (Snp.  1878) 

A  complaint  In  an  action  on  the  bond  of 
the  guardian  of  an  habitual  drunkard  is  demur- 
rable if  no  exhibit  of  the  bond  is  filed  therewith. 
—Miller  v.  State  ei  reL  Jerauld,  63  Ind.  219. 

[k]     (Sop.  1879) 

Where  a  copy  of  the  contract  sued  on  is 
referred  to  in  the  complaint  aa  an  "exhibit."  a 
reference  to  the  same  in  the  answer  as  "a  copy 
of  which  is  filed  with  the  complaint"  is  suffi- 
cient to  make  such  copy  an  exhibit  to  the  an- 
swer, thouj^h  the  word  "exhibit"  is  not  used 
therein.— Sidener  v.  Davis,  (K>  Ind.  336. 

[kk]    (Snp.  1880) 

A  paragraph  of  a  complaint,  which  counts 
on  a  written  instrument,  and  professes  to  file  a 
copy  thereof.  Is  bad,  if  no  copy  is  filed,  though 
the  instrument,  without  any  reference  thereto, 
is  set  oat  In  another  paragraph.— Petty  v.  Trus- 
tees of  Church  of  Christ  In  City  of  Munde,  70 
Ind.  290. 

[kkk]    (Snp.  1880) 

The  practice  of  filing  collateral  instruments 
as  exhibits  to  pleadings  is  a  vicious  and  cen- 
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Borial  one,  tending  to  break  down  good  plead- 
ing, to  encourage  indolence  in  pleading,  and 
breed  confusion  in  judicial  pEoceediogs.— Clod- 
felter  t.  Hulett,  72  Ind.  137. 

[kkkk]    (Snii.  1881) 

Instruments  such  as  conreyances  in  one's 
chain  of  title,  which  constitute  merely  evidence 
in  support  of  bis  cause  of  action  or  defense, 
need  not  be  filed  with  his  pleadings.— Ragsdale 
V.  Parrish,  74  Ind.  101. 

in  (Sup.  ISSI) 
Id  suit  OD  a  note,  "payable  according  to  the 
conditions"  in  other  written  instruments,  which 
form  a  part  of  the  contract,  copies  of  the  snine, 
as  well  as  of  the  note,  etc.,  must  be  made  a 
part  of  the  complaint.— Busch  v.  Columbia  City 
German  Building,  Loan  A  Savings  Ass'n  No.  ii, 
75  Ind.  348. 

[U]    (Snp.  1S81) 

In  a  complaint  by  a  creditor  to  set  aside 
a  fraudulent  conveyance,  a  copy  of  the  deed 
need  not  be  set  out.— Stout  v.  ijtout,  77  Ind. 
537. 

tUl]   (Sep.  1882) 

In  an  action  to  recover  the  amount  of  a 
ditch  assessment,  the  assessment  is  the  founda> 
tion  of  the  action,  and  a  copy  of  it  must  be 
made  a  part  of  the  complaint  by  being  filed 
therewith,  and  identified  by  reference  thereto. — 
Smith  V.  CUfford,  83  Ind.  520. 

{lUl]    (Sup.  1SS2) 

Where,  in  pleadings,  covenants  in  mortga- 
ges and  leases  are  relied  on,  the  instruments 
must  be  set  out  or  copies  filed,  otherwise  the 
pleadings  are  defective.— Ashley  v.  Foreman,  85 
Ind.  05. 

[m]     (Sap.  1882) 

In  an  action  to  set  aside  a  bill  of  sale  as 
fraudulent  against  creditors,  the  bill  of  sale  is 
not  the  foundation  or  cause  of  action ;  and  con- 
sequently it  is  not  necessary  to  tbe  sutficieacy 
of  the  complaint  that  a  copy  of  bill  of  sales  be 
made  an  exhibit  or  filed  with  the  complaint — 
Ileckelmau  v.  Kupp,  S5  Ind.  28iS. 

Under  a  statute  reQuiring  instruments  or 
copies  thereof  to  be  filed  with  the  pleadings, 
where  the  pleadings  are  founded  on  such  in- 
struments, a  deed  need  not  be  so  filed  in  a 
suit  to  set  it  aside  as  fraudulent  against  cred- 
itors. The  fraud,  not  tbe  deed,  is  the  founda- 
tion of  the  action. — Id. 

[mm]    (Sup.  1883) 

In  an  action  to  enforce  a  forfeiture  under 
a  separate  contract  of  defeasance  made  by  the 
grantee  in  a  deed,  a  copy  of  the  deed  need  not 
be  made  a  part  of  the  complaint,  tbe  defeas- 
ance being  a  separate  instrument— Wilson  v. 
Wilson,  SO  Ind.  472. 

[mmm]    (Snp.  1883) 

Tbe  failure  to  file  with  a  pleading  found- 
ed on  a  written  instrument  such  instrument  or 
a  copy  thereof,  as  required  by  Rev.  St.  18S1, 


S  302,  is  not  excused  because  the  original  is 
in  the  custody  of  defenda'-t,  a  town  tmste*. 
who  refuses  to  surrender  it,  as  under  Id.  i 
0002,  the  records  and  other  books  of  a  town- 
ship trustee  must  be  open  for  public  inspec- 
tion, and  plaintiff  should  have  procured  a  copy 
of  the  instrument.- Anderson  School  Tp,  t. 
Thompson.  92  Ind.  550. 

[mmmm]    (Sap.  1884) 

In  an  action  to  recover  the  statutory  pen- 
alty for  failure  to  transmit  and  deliver  a  mes- 
sage.  the  message  is  not  the  foundation  of  the 
action,  and  is  not  within  the  statute  requirini; 
written  ini:truments  to  be  filed  with  the  plead* 
inj:.— Western  Union  TeL  Co.  t.  MerediUi,  95 
Ind.  03. 

Cn]  (Sop.  1884) 
In  a  suit  to  establish  s  lien  on  a  lot  for 
which  plaintiff  furnished  tibe  purchase  money, 
where  a  note  which  defendant's  counsol  dalm- 
ed  was  tbe  fonndatlon  Of  the  action  was  not 
mentioned  In  the  complaint  or  alluded  to,  it 
cannot  be  said  that  snch  note,  if  It  e^dsted. 
was  tbe  foandatlon  of  the  claim,  and  under 
Rev.  St.  1881,  i  362,  it  is  only  when  a  plead- 
ing is  founded  on  a  written  instrument  that 
the  original  or  copy  thereof  mnst  be  filed  with 
the  pleading.— Dwenger  T.  Branigan,  95  Ind. 
221. 

[nn]   (Sop.  1S85) 

Under  Rev.  St  1881,  {362,  where  a  plead- 
ing is  founded  on  a  chattel  mortgage  described 
therein,  it  is  necessary  to  its  sufficiency  that 
the  original  chattel  mortgage,  or  a  copy  there- 
of, shall  be  filed  with  such  pleading,  or  that 
a  sufficient  excuse  shall  be  alleged  therein  for 
tbe  failure  to  file  therewith  such  original  writ- 
ten instrument  or  a  copy  thereof. — Landon  t. 
White,  101  Ind.  249. 

[noD]    (Sap.  1885) 

The  contract  or  a  copy  thereof  most  be 
filed  with  the  complaint  in  an  action  on  a  writ- 
ten contract,  and  where  such  contract  is  in 
separate  parts,  all  the  parts,  or  copies  of  all. 
must  be  filed.— Potts  t.  Hartman,  101  Ind. 
358. 

[nnnn]   (Svp.  1885) 

Where  a  written  instmment  la  property 
made  an  exhibit  with  the  complaint,  it  may  be 
referred  to  in  the  answer  without  being  filed 
therewith.— Onibbs  T.  Morris,  103  Ind.  10(1,  2 
N.  E.  579. 

[o]     (Snp.  1880) 

It  is  only  an  instrument  which  Is  tiie 
foundation  of  a  pleading  that  should  be  made 
an  exhibit,  and  in  actions  to  collect  a  drain- 
age assessment  the  only  proper  exhibit  w  a 
ropy  of  the  assessment.— Pickering  t.  State, 
100  Ind.  228,  6  N.  E.  611. 

[00]    (Sap.  1886) 

A  cross-complaint  is  to  be  tried  by  sub- 
stantially the  same  rules  as  a  complaint ;  and, 
where  it  ia  founded  on  a  written  Instrament, 
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it  mnst  make  the  instrument  an  exhibit  except 
in  cases  where  the  complaint  seta  forth  the  In- 
ttrament— Wadkins  t.  Hill.  106  Ind.  64S,  7 
N.  £.  233. 

[000]  (S«F.1S86) 

A  resolution  adopted  by  a  common  coon- 
ril  is  not  a  written  instroment,  within  thf 
meaniDS  of  Code,  S  302,  which  requires  a  writ- 
ten cop7  of  the  written  instmrnent  which  in 
thf  fonndatioQ  of  the  pleading  to  be  filed  there- 
Tith.— Orer  v.  City  of  Oreenfleld,  107  Ind. 
231.  5  N.  E.  S72. 

[0000]   (Sop.  1886) 

Id  ft  aait  on  a  note,  where  the  defense  Is 
that  the  platatifTs  assifnior  had  received,  on 
soother  Dote  transferred  to  him  for  that  pui^ 
pose,  a  aam  snfflcient  to  satisfy  the  note  sued 
CB.  or  that  it  wonld  have  been  sufficient  if  he 
had  not  negUgently  failed  to  collect  it,  the  note 
•0  transferred  is  not  the  foundation  of  the  de- 
fense, and  need  not  be  filed  with  the  answer 
as  an  exhibit.— Watts  t.  Fletcher,  107  Ind.  391, 
8  X.  E.  111. 

[»1  (9«p.  IS8S) 
Where  a  written  instrument  is  filed  as  an 
exhibit  to  one  paragraph  of  a  complaint,  and 
appropriately  designated,  it  need  not  be  set  out 
with  each  paragraph,  for  one  exhibit  is  suf- 
firient  for  all  the  paragraphs  of  the  pleading. 
-Ledbetter      Davis,  22  N.  E.  744,  121  Ind. 

m. 

bp]  rs«v.l8M) 

Where  it  is  BTerred  in  the  complaint  that 
t  eopy  ot  the  iostrninent  declared  on  is  filed 
herewith  and  made  a  part  thereof,  and  an  io- 
•tnnnent  corresponding  with  the  one  described 
In  the  pleading  is  found  in  the  transcript  in  its 
ippn^niate  place,  the  pleading  will  be  held 
nflldent.  Where,  however,  no  copy  of  the  In- 
■trnment  appeals  in  the  record,  the  avennent 
tiiit  a  copy  was  filed  will  not  make  the  plead- 
isg  good.— Old  T.  Mohler,  23  N.  E.  907,  122 
Ind.  504. 

top]  (8av.l8») 

A  copy  of  a  written  Instrament  referred  to 
b  a  croea-complaint  need  not  be  filed  with  the 
pleading  when  the  cross-complaint  refers  to  a 
cq)y  already  filed  with  the  complaint — IsgHgg 
T.  Scbooley,  125  Ind.  94,  26  N.  E.  151. 

[pppp]  A  copy  of  a  paper  which  is  not  the 
foundation  of  the  action  need  not  be  filed  with 
the  complaint.— (Sup.  1890)  Conn  v.  State  ex 
rL  Stntsmao,  25  N.  E.  443,  125  Ind.  514; 
(App.  1895)  KeUer  t.  Reynolds,  40  X.  E.  76, 
290.  12  Ind.  App.  383. 

[q]  (Sap.  1S»> 
Where  an  answer  in  foreclosure  proceed- 
inin  alleges  tbat  defendant  porchased  land  in 
pMd  faith,  without  notice  of  the  unpaid  mort- 
fase,  and  that  a  release  of  such  mortgage  was 
Altered  on  the  margin  of  the  record  thereof, 
the  release  is  not  the  foundation  of  the  plead- 
ing, within  the  meaning  of  the  atatnte  requir- 


ing a  copy  of  a  written  Instrument,  the  foun- 
dation of  a  pleading,  to  be  filed  with  and  made 
a  part  thereof.— Bryant  v.  BichandsoD,  120 
Ind.  145,  25  N.  E.  807. 

[qq]  (App.  issi) 

In  suing  the  pur(->hasers  of  a  railroad  on 
debentures  issued  by  a  receiver  under  the  or- 
der of  the  court,  and  subject  to  which  the  road 
was  sold.  It  is  not  necessary  that  the  decree 
authorizing  their  issuance  should  be  filed  with 
the  complaint,  or  made  part  thereof.— Rvans- 
Tille  &  I.  R.  Co.  T.  Frank,  3  Ind.  App.  06, 
29  N.  R  419. 

[qqq]  (APP.1SU) 

Under  Rev.  St.  1881,  |  862,  which  pro- 
vides that  a  written  instrument,  or  a  copy 
thereof,  must  be  filed  with  a  pleading  founded 
thereon,  an  action  for  possession  of  land  and 
danaages  for  holding  over  after  the  expiration 
of  a  lease  is  not  founded  on  the  lease,  and  it 
need  not  be  filed  with  the  complaint.— Duffy 
T.  Carman,  3  Ind.  App.  207,  29  N.  E.  454. 

[r]    (Sup.  1892) 

Rev.  St.  1881.  S  362.  requiring  the  origi- 
nal or  a  copy  of  a  written  iostrunient  sued  on 
to  be  filed  with  the  pleading,  is  mandatory,— 
Plackwell  v.  Pendergast,  132  Ind.  550,  32  N. 
E.  310. 

[rr]  (Sap.  1892) 
An 'action  on  a  contract  which  has  never 
been  reduced  to  writing  is  not  within  the  rule 
requiring  a  copy  of  the  contract  aaed  on  to  be 
made  part  of  the  complaint. — St  Joseph  Hydrau- 
lic Co.  V.  Wilson,  133  Ind.  465,  38  N.  E.  US. 

[nrl    (App.  1892) 

In  an  action  on  a  promise  to  employ 
jtlftintiff  It  is  not  necessary  for  him  to  file  as  an 
exhibit  a  release  of  a  claim  by  him  for  inju- 
ries which  formed  the  consideration  for  the 
promise.— Pennsylvania  Co.  v.  Dolan,  6  Ind. 
App.  100,  32  N.  B.  802. 


[rrrr]  (App.: 

In  an  action  for  the  failure  of  defendant's 
train  to  stop  at  plaintiff's  destination,  and  her 
ejection  at  a  station  further  on.  It  is  not  nec- 
essary for  plaintiff  to  set  out  a  copy  of  her 
ticket  in  the  complaint.— TJvansville  &  R.  R. 
Co.  V.  Kyte,  6  Ind.  App.  52,  32  N.  B.  1134. 

[s]     (App.  1893) 

In  an  action  by  a  tenant  for  damages  to 
his  growing  crops,  and  for  undermining  his 
house,  resulting  from  the  removal  of  gravel 
from  the  land,  where  the  defense  relied  on  is 
payment  of  such  damages  assessed  to  the  land- 
lord, under  condemnation  proceedings,  the  an- 
swer is  not  bad,  on  demurrer,  for  want  of  a 
copy  of  such  proceedings. — Shauver  v.  Philips, 
7  Ind.  App.  12.  32  N.  E.  1131,  34  N.  E.  450. 

[ss]    (App.  1893) 

Under  Rev.  St.  1881,  S  3G2,  providing 
that  when  any  pleading  is  founded  on  a  writ- 
ten instrument,  the  original,  or  a  cc^y  thereof, 
must  be  filed  with  the  pleading,  the  complaint 
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in  an  action  a^Inst  a  railroad  compan;  for 
work  and  materials  furnished  under  Elliott's 
Supp,  85  1077,  1078,  in  constructinB  a  fence 
nlong  the  line  of  defendant's  right  of  way  and 
plaintiff's  improved  land,  need  not  set  oat  a 
copy  of  the  SO-days  notice  which  the  latter 
section  requires  the  landowoer  to  serve  on  the 
company's  agent,  since  such  notice  is  not  the 
foundation  of  plaintifTa  cause  of  action.— Chi- 
cflgo  &  S.  E.  Ry.  Co.  V.  Roaa,  8  Ind.  App. 
188,  35  N.  E.  290. 

[UB]    (Snp.  18»4) 

A  deed  which  has  been  delirered  in  es- 
rrow  pending  the  falfillment  6f  the  contract  of 
purchase  is  not  the  bads  of  an  action  to  en- 
force the  specific  performance  of  the  contract, 
within  the  meaning  of  Rev.  St.  1881,  }  302,  pro- 
viding that  when  a  pleading  is  founded  on  a 
writtMi  instrument,  the  original  or  a  copy  must 
be  filed  with  the  pleading.— Davis  v.  Talbot, 
187  Ind.  233.  38  N.  E.  1098. 

[HiMl    (App.  UH) 

In  an  action  on  a  note  for  the  price  of 
a  machine,  where  the  answer  setii  up  breaches 
of  a  written  warranty,  and  these  are  liesides 
made  the  subject  of  a  counterclaim,  the  writing, 
after  l>eing  copied  Into  the  record  as  Bxhibit 
A.  and  so  referred  to  in  the  answer,  may  like- 
wise be  so  referred  to  In  the  counterclaim  with- 
out recopylng. — Ohio  Thresher  &  Engine  Co.  t. 
Ilensel,  9  Ind.  App.  328,  36  N.  E.  716. 

tt]  (APP.18S4) 
A  complaint  alleged  that  plaintiffs  pur- 
chased of  defendant  certain  land,  which  he  con- 
veyed by  warranty  deed;  that  the  land  was  in 
possession  of  a  tenant,  but  defendant  falsely 
represented  to  plaintiffs  that  the  tenant  had 
agreed  to  give  them  immediate  possession;  that 
plaintiffs  relied  on  such  representations;  and 
that  the  failure  to  give  them  possession  put 
them  to  great  expense.  Bdd,  that  the  action 
was  not  for  breach  of  covenants  of  the  deed, 
but  for  breach  of  the  extraneous  contract  to 
give  immediate  possession,  and  the  complaint  is 
not  demurrable  for  failure  to  file  a  copy  of 
the  deed  there  with. —Williams  v,  Prybarger, 
9  Ind.  App.  558,  37  N.  E.  302. 

[tt]   (App.  1894) 

The  existence  merely  of  a  written  con- 
tract being  the  fact  relied  on,  no  copy  of  it 
need  be  set  out  in  the  pleading  nor  made  an 
exhibit  thereto. — Woodruff  v.  Board  of  Com'rs 
of  Noble  County.  10  Ind.  App.  179,  37  N.  E. 
732. 

[ttt]    (App.  1894} 

In  an  action  on  a  note  for  the  price  of  a 
machine,  possession  by  the  adverse  party  of  the 
note,  the  order  tor  the  machine,  and  the  war- 
ranty thereof  is  a  sufficient  excuse  for  failure 
to  file  copies  thereof  with  the  answer  and  cross 
complaint.— Walter  A.  Wood  Afowing  &  Reap- 
ing Mach.  Co.  T.  Irons,  ]0  Ind.  App.  454.  36  N. 
E.  862.  37  N.  E.  1046. 


[ttttl    (Snp.  1S9S> 

Under  Rev.  St.  1894,  S  3G5  (Rev.  St  1881, 
S  362),  providing  ttiat,  when  any  pleading  is 
founded  on  a  written  instrument  or  on  ecconnt. 
the  original  or  a  ct^y  thereof  most  bo  filed  with 
the  pleading,  in  an  action  to  dissolve  a  partner- 
ship and  for  an  accounting  an  answer  alleging 
that  plaintiff  and  defendant  had  agreed  in  writ- 
ing on  terms  of  dissolution  and  settlement  is  de- 
murrable, where  such  contract  or  a  copy  is  not 
filed  with  and  made  a  part  of  the  answer. — Mil- 
ler r.  Bottenbei^,  144  Ind.  312,  41  N.  E.  804. 

[a]    (App.  18M) 

In  a  pleading  founded  on  a  breach  of 
warranty,  a  written  order  mentioned  as  having 
been  given  for  the  purchase  of  the  article  war- 
ranted, unless  it  contains  the  warranty  relied 
on,  should  not  be  set  out  or  attached  as  an  ex- 
hibit—Iluber  Mannfg  Co.  t.  Bnsey.  16  Ind. 
App.  410,  43  N.  E.  967. 

[UU]    (App,  1897) 

Whenever  an  action  or  defense  is  founded 
upon  a  written  contract,  the  original  or  a  copy 
thereof  must  be  filed  with  the  complaint  or  an- 
swer.—Western  Assur.  Co.  r,  McCarty.  48  N. 
E.  265,  18  Ind.  App.  449. 

[nuu]    (App.  18B8) 

Where  a  complaint  Is  founded  on  a  lease 
of  which  a  copy  is  attached,  and  the  complaint 
pleads  a  written  assignment  of  said  lease  to 
defendant,  it  Is  not  necessary  to  also  file  a  copy 
of  the  assignment.— Hardison  t.  Mann,  SO  N. 
£.  809,  20  Ind.  App.  404. 

[uuuu]    (App.  18M) 

The  specifications  according  to  which  a 
contract  is  to  be  performed  need  not  be  made 
an  exhibit  of  a  complaint  for  money  due  on  the 
contract,  when  unnecessary  for  a  proper  con- 
struction of  the  contract.— Gilmore  v.  Ward,  52 
N.  E.  810,  22  Ind.  App.  106. 

[T]     (App.  1898) 

In  an  action  on  an  administrator's  bond 
for  failure  to  account,  the  declaration  alleged  a 
contract  between  the  administrator  and  the  de- 
ceased whereby  the  former,  an  attorney,  was  to 
prosecute  an  action  for  injuries  for  the  latter, 
and  receive  one  half  the  recovery,  and  it  was 
claimed  that  defendant  failed  to  account  for  the 
other  half.  Held,  that  the  declaration  was 
founded  on  the  bond,  and  not  on  the  contract, 
within  Homer's  Ilev.  St.  1S.97,  §  302  (Bums' 
Rev.  St.  1894,  $  365),  requiring  a  copy  of  the 
instrument  on  which  a  pleading  is  founded  to 
be  filed  with  it.— Uarrod  v.  State,  55  N.  E.  242, 
24  Ind.  App.  168. 

[w]  (8«p.l900) 

Where  a  complaint  was  founded  on  a  con- 
tract to  construct  a  certain  building  In  consider^ 
ation  of  a  sum  to  be  i»ald  therefor,  the  plans  and 
specifications  referred  to  in  the  contract  were 
not  part  of  the  contract,  in  such  sense  as  to  re- 
quire that  they  should  be  filed  as  exhibits.— Bird 
V.  St.  John's  EJpiscopal  Church  of  Elkhart,  56 
N.  E.  120,  l.'>4  Ind.  138. ' 
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Thf  romplaint  in  an  action  for  the  price 
of  a  machine  alleged  the  makiagr  and  delivery 
to  defendant  nnder  ite  written  order,  with  a  de- 
scriptioD  of  the  machine  and  attachments,  and 
«ith  prices,  time  of  delivery,  and  terms.  The 
order  also  contained  the  expressioo,  "Feed 
mwbaniam  in  head  as  described  in  bine  print 
mbmitted."  A  copy  of  the  order  and  accept- 
iDce  were  filed  with  the  complaiat  as  exhibits. 
Held,  tlrat  a  demnrrer  to  the  c<Hnplaint,  direct- 
rd  to  the  point  that  the  blue  print  was  not 
fiifd  with  the  complaint,  was  properly  over- 
ruled, since  the  parties  had  not  made  it  a  part 
of  the  contract  sued  on.  and  hence  it  need  not 
be  made  part  of  the  exhibit  to  the  complaint.— 
Bw4teye  Mfg.  Co.  v.  Woolley  Foundry  &  Ma- 
chine Works,  58  N.  E.  1060,  26  Ind.  App.  7. 

[TTTV]  (Sap.  1902) 

Where  a  debt,  not  payable  till  the  death  of 
the  creditor,  is  bequeathed  to  plalutifF,  an  ac- 
tion thereon  is  not  founded  on  the  will,  so  as 
to  require  the  will,  or  a  copy  thereof,  to  be 
filfd  with  the  complaint,  nnder  Bums'  Kev.  St. 
IWl.  {  365  <Rev.  St.  1881.  !  362;  Homer's 
Uer.  St  1901,  {  3tS).  providing  that  written 
uMraments  on  which  a  pleading  is  based  shall 
br  filed  therewith.— Jester  Gustin,  63  N.  E. 
4n.  ir>S  Ind.  287. 

[w]  (Sbp.  1902) 
The  complaint  in  an  action  axainst  the 
astitcnee  of  a  lease  of  gas  and  ofl  lands  for 
bmcfa  of  covenant  was  not  defective,  in  not 
luTin;  the  assignment  of  the  lease,  or  a  copy 
tberpof.  filed  with  it,  under  Bums*  Rev.  St. 
liOl.  i  365,  providing  that,  when  any  plead- 
inc  is  founded  on  a  written  Instrument,  tbe 
original,  or  a  copy  thereof,  must  be  filed  with 
ibe  pleading:  the  action  not  being  founded  on 
iV  aiisifnimentT  bnt  on  tbe  lease.—Indlana  Nat- 
mi  Cag  &  Oil  Co.  T.  Uinton,  64  N.  E.  224,  150 
Ind.  398. 

In]  (APV.1M4) 

Tbe  notice  required  to  be  given  a  railroad 
'vopany  under  Bums'  Rev.  St.  1901,  |  5324, 
proriding  that  the  owner  of  any  lands  abutting 
n  the  right  of  way  of  any  railroad  shall  have 
tbe  right,  after  giving  30  days'  notice  in  writ- 
ing, to  enter  on  the  right  of  way  and  build  a 
i<iM  00  tbe  failure  of  the  railroad  to  comply 
With  die  law  regarding  the  fencing  of  the  right 
of  way,  is  not  a  proper  exhibit  to  a  complaint 
ifl  in  actioD  against  tbe  railroad  to  recover  the 
rapense  of  erecting  such  fence.— Evansville  & 
I.  B.  Co.  T.  Hnffman,  70  N.  E.  173.  32  Ind. 
App.  4:^ 

Iwwwl  (App-UH) 

I'nder  Burns'  Rev.  St.  1901,  S  provid- 
ing that  when  a  pleading  is  founded  on  a  wrlt- 
iHt  iastmment  the  original  or  a  copy  must  be 
fflrd  with  the  pleading,  where  the  instrument 
Mifd  on  is  contained  in  the  body  of  the  com- 
Tritint  it  need  not  be  appended  or  otherwise  fur^ 
thfr  exhibited.— Miller  v.  Wayne  International 
Building  ft  Loan  Abs'd,  70  X.  E.  180,  32  Ind. 
App.  m. 


[wwww]    (App.  1«M) 

Bums'  Ann.  St.  1901,  |  3G5,  providing  that 
where  a  plea  is  founded  on  a  written  instru-. 
ment  the  original  or  a  copy  must  t>e  filed  with 
the  pleading,  does  not  require  a  railroad,  when 
suing  to  enjoin  the  removal  of  buildings  from  a 
strip  of  land  acquired  for  a  right  of  way  by  con- 
demnation proceedings,  to  set  out  in,  or  file 
with,  tbe  complaint  the  instrament  of  appro- 
priation, as  tbe  action  is  not  based  on  it. — 
Stauffer  v.  Cincinnati.  R.  ft  M.  R.  Co..  70  N.  E. 
543.  33  Ind.  App.  856. 

.  [x]    (App.  1904) 

In  an  action  against  a  building  and  loan 
association  to  compel  satisfaction  of  a  mort- 
gage, wherein  defendant  filed  a  cross-complaint 
demauding  foreclosare  of  the  mortgage  for  the 
balance  alleged  to  be  due  thereon,  the  stock  cer- 
tificate in  the  association  pledged  by  the  plain- 
tiffs to  defendant  for  the  loan  is  not  the  founda- 
tion of  defendaat^B  cross-oomplalnt,  and  hence 
need  not  be  made  an  exhibit.~Coppes  v.  Union 
Nat  Sav.  &  Loan  Ass'n,  69  N.  B.  702.  33  Ind. 
App.  367. 

Ixx]    (Sap.  1906} 

In  a  suit  to  follow  trust  funds  wrongfully 
obtained  by  the  principal  in  an  official  bond 
as  county  auditor,  on  which  the  plaintiffs,  as 
Hureties,  had  i>een  compelled  to  matte  payment 
for  breaches  thereof  by  the  principal,  the  bond 
is  not  the  foundation  of  the  plaintiGFs'  claim, 
and  hence  need  not  be  made  an  exhibit  to  the 
complaint.— Coffinberry  v.  McCleUan,  73  N.  B. 
97,  H!4  Ind.  131. 

[xxz]    (App.  1908) 

Where  a  defense  or  cross-action  arises  out 
of  an  instrument  sued  on,  a  copy  of  which  has 
been  filed,  it  Is  sufficient  for  the  defendant  to 
refer  to  the  exhibit  on  file  without  filing  a 
second  copy  thereof. — Nichols  &  Shepaid  Co,  t. 
Beroing.  76  N.  R  776,  37  Ind.  App.  100. 

[xxxx]    (App.  1906) 

A  complaint  alleging  that  plaintiff's  hus- 
band was  indebted  on  a  note  upon  which  plain- 
tiff and  defendant's  mother  were  sureties,  and 
that  to  indemnify  tbem  plaintiff  mortgaged  cer- 
tain land  to  tbem  and  afterwards  made  a  deed 
to  defendant  as  further  indemnity,  which  deed 
was  in  fact  a  mortgage  and  was  void  by  reason 
of  plaintiff  being  a  married  woman,  was  found- 
ed upon  the  issue  of  suretyship,  and  not  upon 
the  deed ;  and  hence  it  was  not  necessary  to  file 
a  copy  of  the  deed  as  an  exhibit  with  the  com- 
plaint.—Warner  V.  Jennings,  76  N.  E.  1013,  37 
Ind.  App.  394. 

[xxxxx]   (App.  1906) 

The  itemised  statement  of  account  verified 
by  affidavit,  showlug  the  expenses  of  the  con- 
struction of  a  fence  on  a  railroad  right  of  way. 
which  under  the  provisions  of  the  statute  must 
be  presented  to  the  agent  of  the  company  when 
the  fence  bad  been  completed,  does  not  consti- 
tute the  foundation  of  an  action  for  the  ex- 
pense of  constructing  tbe  fence,  so  as  to  re- 
quire that  a  copy  should  be  filed  with  the  com- 
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plaint  as  an  exhibit  or  be  Inserted  ia  the  bod; 
of  the  pleading.— Tandalia  B.  Co.  T.  Kanarr, 
77  N.  a  1135,  38  Ind,  App.  146. 

An  exhibit  to  a  complaint,  unattached 
thereto,  which  is  filed  therewith  and  properly 
identified  in  the  complaint,  may  be  shon-n,  by 
a  nnnc  pro  tunc  entry,  to  have  been  so  filed 
therewith;  the  clerk's  file  mark  and  parol  tes- 
timony suhstantiatin?  such  claim,  and  no  de- 
nial being  made. — Cleveland,  C,  C.  &  St.  L. 
Ry.  Co.  V.  Porter,  38  Ind.  App.  220,  74  N.  B. 
260,  76  N.  E.  179,  juditment  afflrraed  (1908) 
28  S.  Ct.  647,  210  U.  S.  177,  52  L.  Ed.  1012. 

ryy]   (App.  1906) 

An  action  which  ia  based  upon  a  com- 
plaint alleging  a  contract  under  which  com- 
plainant was  to  be  furnished  gas  in  his  dwell- 
ing, and  which  asks  an  injunction  restraining 
the  threatened  disconnection  of  complainant's 
service  pipe  in  violation  of  such  contract,  to 
his  irreparable  injury,  etc.,  is,  in  substance,  an 
action  on  the  contract  so  as  to  require  the  con- 
tract to  be  made  a  part  of  the  complaint. — El- 
wood  Natural  Oas  &  Oil  Co.  t.  Kullman,  30 
Ind.  App.  38.  78  N.  D.  105& 

ttyyl  (App.  1907) 

Where  a  written  instrument  Is  not  the 
basis  of  the  action  or  defense,  but  only  refer- 
red to  as  one  among  other  facts  material  to 
the  pleading,  a  copy  or  exhibit  need  not  be 
filed  with  OP  made  a  part  of  the  pleading,  not- 
withstanding Bums'  Ann.  St.  1901,  g  365,  pro- 
viding that  wher6  a  pleading  is  founded  on  a 
written  instrument  the  original  ,or  copy  there- 
of must  be  filed  with  it,  etc. — Vandalia  B.  Co. 
v.  Fetters,  40  Ind.  App.  615,  82  N.  E.  978. 

Under  Burns'  Ann.  St.  1901,  §S  5323- 
&325,  authorizing  an  abutting  owner  to  repair 
a  railway  right  of  way  fence,  after  giving  30 
days'  notice,  and  providing  that  he  shall  pre- 
sent an  itemized  statement  of  the  expenses  and 
may  recover  the  same,  etc.,  the  itemized  state- 
ment furnished  by  an  abutting  owner  repair- 
ing a  railway  right  of  way  fence  Is  not  the 
foundation  of  an  action  for  the  expenses,  with- 
in section  305,  providing  that  when  a  pleading 
ia  founded  on  a  written  instrument  the  original 
or  a  copy  thereof  must  be  filed  with  the  plead- 
ing, but  the  labor  done  and  materials  furnish- 
ed which  have  inured  to  the  benefit  of  the  com- 
pany constitute  the  foundation  of  the  action. 
—Id. 

[yyyy]   (App.  isos) 

Where  the  by-lawB  of  a  building  and  loan 
association  are  not  made  a  part  of  either  a 
note  or  the  mortgage  securing  it,  which  are 
given  to  inch  auociation,  they  are  not  part  of 
ttie  contract,  and  hence  not  a  proper  exhibit 
in  a  complaint  in  proceedings  to  foreclose  the 
mortgage.— Goben  t.  Home  Building,  Loan 
Fund  &  SaTings  An'n,  41  lod.  App.  135,  83 
N.  El  523. 


[z]     (App.  1909) 

Burns'  Ann.  St.  1908,  S  368,  declaring  that 
when  any  pleading  is  founded  on  a  written  in- 
stniment,  or  an  account,  the  original  or  a  copy 
thereof  must  be  filed  with  the  pleading,  is  im- 
perative.—Berkemeier  T.  State  ex  reL  Nolting, 
83  N.  E.  634. 

[ZE]    (Sup.  1910) 

Where  the  recovery  of  a  personal  judg- 
ment against  the  mortgagor  on  forecloanre  of 
a  chattel  mortgage  is  based  either  on  collater- 
al bonds  or  the  stipulation  in  the  mortgage  for 
the  payment  of  the  debt  and  interest,  the 
bonds,  or  coupons  relied  on,  or  copies  thereof, 
should  be  filed  with  the  complaint  and  made 
a  part  thereof.— Leader  Pub.  Co.  v.  Grant 
Trust  &  Savings  Co.,  91  N.  E.  498. 

Izzz]   (Sup.  1910) 

The  recorded  notice  of  an  Intention  to 
claim  a  lien  on  corporate  property  for  services 
under  an  act  in  force  July  2,  1877  (Acta  Sp. 
Sess.  1877,  c.  8;  Bums'  Ann.  St.  1908,  S9 
8288-8293),  being  the  foundation  of  an  action 
for  the  enforcement  of  the  lien,  the  notice  or 
copy  thereof  must  be  filed  as  an  exhibit  with 
the  complaint.— Indiana  Sand  &  Gravel  Co.  t. 
Donovan,  M  N.  E.  697. 

[zzzz]   (App.  uio) 

An  order  of  the  federal  court,  directing  Its 
receiver  of  a  railroad  to  restore  to  the  railroad 
its  property  In  his  hands  on  the  agreement  thst 
the  railroad  assume  all  liabilities  and  obliga- 
tions of  the  ncelver  and  save  him  harmless 
against  the  payment  of  an?  llaUlitiea  incurred 
by  him,  is  not  a  "written  instmmoit,"  with- 
in Burns'  Ann.  St.  1908,  |  868,  requlrins  the 
original  or  a  copy  to  be  filed  with  the  com- 
plaint in  an  action  founded  on  a  written  in- 
strument.—Vandalia  Ry.  Go.  T.  91  N.  B. 
173. 

Fob  Cases  from  Oi'heb  States, 

See  39  Cent.  Dig.  Plead.  §S  54,  935-041; 
4  Cent.  Dig.  Assign.  |  224  ;  6  Cent. 
Dig.  Banks,  $  820;  17  Cent.  Dig. 
Drains,  §  95;  17  Cent.  Dig.  Drunk.  {  8; 
33  Cent.  Dig.  Mai.  Pros.  |  103. 
See,  also,  31  Cyc.  pp.  547.  648. 

S  310.  OonstvH«tioa„  opentlom  mnA  aftoet 
Im  soBonl. 

In  actions  on  insurance  policies,  see  Insttrance, 

S  631. 

In  actions  on  judgment,  see  Judoiceut,  |  013. 
In  actions  on  lost  instruments,  see  Lost  Ik- 

STRDUEMTB,  S  22. 

In  suits  for  partition,  see  PABrmoir,  |  61. 
Judgments,  see  Judohent,  |  949;. 

[a1  Exhibits  of  instruments  on  which  an  ac- 
tion or  ideading  is  founded  may  be  zeferred  to 
in  determining  the  suflSdency  of  the  pleading. — 
(Sup.  1858)  EmiUer  v.  Tumting,  10  lad.  41S; 
(1869)  Blossom  t.  Ball,  82  Ind.  115  ;  (1872) 
Mercer  Herbert,  41  Ind.  408;  (1879)  FritJ- 
die  V.  Crane,  68  Ind.  583. 
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[b]    (Sap.  UTS) 
Exhibits  referred  to  In  pleadio^,  or  on 
whidi  the  action  or  pleadings  are  foanded, 
fMiB  part  of  the  pleadings.— Mercer  t.  Herbert, 
41  Ind.  459. 

[c]  Defects  in  a  complaint  or  answer  cannot 
be  cored  by  reference  to  an  exhibit,  which  is 
not  I  writing  or  copy  of  a  writinft  on  which 
the  action  or  defense  is  founded.— (Sup.  1873) 
Kni^t  T.  Flatrock  &  W.  Turnpike  Co.,  45 
Ind.  154;  0876>  Watkins  t.  Brunt,  53  Ind. 
308;  (1880)  Bayless  T.  Glenn,  72  Ind.  5;  (18S2) 
MendenhallT.CluKish,  84  Ind.  94;  (1885)  West- 
era  Union  Tel.  Co.  t.  Ferris.  103  Ind.  91,  2 
X.  E.  240:  (1885)  Jackson  v.  State.  103  Ind. 
250.  2  N.  E.  742:  (1891)  Barnes  v.  Mowry.  129 
Ind.  5fi8,  28  X.  E.  535:  (1892)  ArmstronR  v. 
Panners'  Nat.  Bank  of  Frankfort.  130  Ind. 
.VS.  30  X.  E.  695 ;  (1892)  Price  v.  Bayless,  131 
Ind.  437.  31  N.  E.  88;  (1S94)  Bozarth  t.  Mal- 
ktt,  11  Ind.  App.  417.  39  N.  B.  176. 

leel  (Snp.lSTB) 
Where  copies  of  records  or  written  instm- 
ment*,  which  are  not  the  foundation  of  a  suit 
er  defense,  bnt  which  may  be  evidence  on  the 
trial  are  set  out  and  filed  with  the  pleadiniirs, 
tocfa  copies  or  the  oriirinals  cannot  be  examin* 
(d  for  the  purpose  of  aidinjir  or  invalidating  the 
Itkadintu— Armstrong  t.  McLaagblin,  49  Ind. 

[dl  An  exhibit  that  is  not  the  foundation  of 
u  iction  cannot  be  considered  in  determining 
tbe  tDfficiency  of  a  pleading  with  which  it  Is 
fiM.-(Snp.  1870)  Watkins  v.  Brunt.  53  Ind. 
308:  (1878)  Wilkinson  v.  City  of  Peru.  61  Ind. 
I:  (1SS0)  Xiles  V.  Dodge,  70  Ind.  147;  (1881) 
Smith  T.  King.  81  Ind.  217;  (1885)  Huseman 
t.  Sims,  4  X.  E.  42.  104  Ind.  317;  (1886)  Huft 
T.  Gty  of  Lafayette.  8  N.  E.  701.  lOS  Ind. 
14:  (App.  ISiM)  Dupcer  v.  Hicks.  36  N.  E. 
1065,  11  iDd.  App.  374 :  (Snp.  1890)  Indiana 
Mot  Bnilding  ft  Loan  Ass'n  t.  Plank,  52  N.  E. 
»1. 152  Ind.  197 ;  (App.  1899)  Drake  v.  Grout, 
E  S.  E.  775,  21  Ind.  App.  534  :  (1904)  Indiana 
Natnral  Gas  ft  Oil  Co.  v.  JA:e,  72  N.  E.  492, 
U  lod.  App.  119:  (1905)  Corbin  Oil  Co.  t. 
teriea,  75  N.  E.  293,  S6  Ind.  App.  215. 

W\  (8«p.  1877) 
A  inbscription  of  an  Insurance  company 
pvrided  that  20  per  cent  shoald  be  paid  when 
>n  the  stock  fihould  be  subscribed,  the  residue 
"lo  be  issessed  only  in  the  erent  of  the  20  per 
ftnt.  tash  fond  becoming  impaired  by  losses." 
BtU.  that  a  resolution  of  the  board  of  direc- 
ton.  declaring  that  such  an  assessment  should 
I*  nude,  was  not  a  written  instrument  within 
2  Ber.  St  1876,  p.  73,  {  78,  requiring  a  copy 
to  be  filed  with  a  pleading  founded  on  such  an 
iwniiDent,  and  a  copy  thereof,  filed  with  the 
"■Jplaiat.  did  not  bring  it  before  the  court.— 
T>D  Riper  T.  American  Cent  Ins.  Co.,  00  Ind. 
123. 


[fl]      (S«p.  18T8) 

The  sufBciency  of  a  complaint  must  be 
judged  by  the  facts  alleged  in  the  body  of  it, 
unaided  by  the  exhibits  accompanying  it — 
Moore  v.  Cline,  61  Ind.  113. 

[ee]  (Bmwim) 
In  an  action  against  a  copartner  for  serv- 
ices rendered,  the  complaint  alle^  that  such 
services  were  rendered  at  def^idant's  request 
and  that  according  to  a  dissolutioD  agreement, 
a  copy  of  whidi  was  filed  vith  the  complaint 
as  an  exhibit,  defendant  waa  to  pay  all  the 
partnership  debts.  Held,  on  a  demurrer  for  de- 
fect of  parties  defendant,  in  that  defendant's 
copartner  was  not  made  a  party,  the  copy  of 
the  dissolution  agreement  was  no  part  of  the 
complaint,  and  coold  not  be  looked  to  In  de- 
termining such  demunrer.— Way  T.  Fravel,  01 
Ind.  162. 

in  («"P-  1878) 
A  will  on  which  a  claim  of  title  to  lands  la 
based  Is  at  most  merely  evidence  of  the  title  as- 
serted,  and  constitutes  no  part  of  the  pleading 
setting  up  such  title,  though  a  copy  of  the  will 
is  made  &  part  of  the  pleading.— Schori  T. 
Stephens,  62  Ind.  441. 

[ffl    (Sop.  1878) 

Copies  of  the  minutes  of  the  city  council, 
attached  to  the  complaint  In  an  action  by  or 
against  the  city,  form  no  part  of  the  com- 
plaint.—State  ex  rel.  City  of  Columbus  v.  Haus- 
er,  63  Ind.  155. 

In  an  action  on  the  bond  of  a  city  treas- 
urer, the  bond  itself  is  the  foundation  of  the 
suit,  and  a  copy  of  such  bond,  filed  with  the 
complaint,  becomes  a  part  thereof.— Id. 

In  an  action  on  the  bond  of  a  dty  treas- 
urer, copies  of  city  (Hdinances  nader  which  he 
has  received  the  moneys  forming  the  subject  of 
the  action  do  not  become  a  part  of  the  com- 
plaint by  being  filed  Uierewlth.— Id. 

[gj   (Sop.  im) 

In  an  action  by  an  execution  plaintiff  on 
the  sheriff's  bond  for  failure  to  advertise  and 
sell  property  of  defendant  where  the  answer 
alleged  that  the  debtor,  a  resident  household- 
er, had  demanded  property  worth  $300  as  ex- 
empt, and  presented  his  verified  schedule  of  his 
property,  and  that  an  appraisement  thereof 
showed  it  to  be  of  less  value  than  $300.  copies 
of  such  schedule  and  appraisement  cannot  be 
made  part  of  the  answer  by  attaching  them 
thereto,  not  being  the  foundation  of  the  de- 
fense—State ex  rel.  Share  r.  Boyd,  63  Ind. 
428. 

[gSl  (9np.]S78) 

In  an  action  against  the  owner  of  a  city 
lot  fronting  on  a  sidewqlk,  and  one  who  had 
contracted  with  him  to  erect  a  building  there- 
on, to  recover  damages  for  injury  caused  by 
leaving  open  an  excavation  in  the  sidewalk,  a 
copy  of  the  contract  attached  to  the  answer 
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of  the  ovner  forms  no  part  thereof.— Ryan  T. 
Curran,  61  lud.  345,  31  Am.  Bep.  123. 

[hi    (Sap.  im) 

Where  one  bank  sues  another  for  neglect 
to  collect  a  note  payable  at  the  defendant  bank, 
the  note  is  not  the  foundation  of  the  action; 
and  hence  a  copy  thereof,  made  an  exhibit  to 
the  complaint,  forms  no  part  thereof.— Locke 
V.  Mercliants'  Nat.  Bank,  G6  Ind.  353. 

[hb]     (Sop.  1879) 

.  Copies  of  a  written  contract  and  gpecifira- 
tions  filed  with  an  answer,  but  not  constituting 
the  foundation  of  the  defense,  do  not  become  a 
part  of  the  answer.— Seasengut  t.  Posey,  67 
Ind.  408.  33  Am.  Rep.  98. 

in  (Sop.  18S0) 
A  copy  of  a  written  instrument,  filed  with 
a  complaint,  becomes  a  part  thereof  without 
being  copied  therein,  under  Code,  §  78.  only 
where  such  instrument  is  the  foundation  of 
the  action. — Cassaday  v.  American  Ins.  Co.,  72 
Ind.  OS. 

[ii]    (Sop.  18S0) 

Where  a  wUl  referred  to  In  an  answer  was 
not  the  foundation  of  the  pleading,  thoagfa  Gled 
with  it,  it  could  act  be  considered  in  conjunc- 
tion! with  the  auctions  contained  In  the  body 
of  the  pleading.— Stahl  v.  Hammontree,  72  Ind. 
103. 

[j]  Exhibits  are  a  part  of  the  pleading  only 
in  canes  where  they  are  the  originals  or  copies 
of  the  instmments  on  which  the  pleading  is 
fonnded.— (Kup.  1880)  Olodfelter  v.  Ilulett.  72 
Ind.  137;  (1880)  Raoftch  v.  Trustees  of  United 
Brethren  of  Christ's  Church,  107  Ind.  1.  8  N. 
K.  25;  (1801)  Dukes  t.  Cole.  129  Ind.  137,  2H 
N.  E.  441. 

[Jjl    {Sup.  1881) 

Exhibits  which  do  not  become  part  of  the 
pleading  by  being  filed  therewith  cannot  be 
considered  on  the  question  of  the  sufficiency  of 
the  pleading.— Brlacoe  v.  Johnson,  73  Ind.  573. 

[k]    (Sap.  18S1) 

Where  the  complaint  in  an  action  on  a 
guardian's  bond  alleged  merely  that  the  guardi- 
an "executed  his  bond,"  and  the  only  showing 
that  the  sureties  joined  in  the  execution  was 
that  the  names  recited  in  the  copy  of  the  bond 
filed  with  the  complaint  were  identical  with 
the  names  of  defendants,  or  differing  only  in 
that  the  Christian  names  were  not  given  in  full, 
the  complaint  is  insufficient  as  against  tlie  sure- 
ties.—Fee  T.  State  ex  reL  Pleasant,  74  Ind.  60. 

[kk]   (Sap.  1881) 

A  copy  of  a  city  ordinance,  requiring  lot 
owners  to  construct  sidewalks  along  their  lots, 
does  not  hecome  a  part  of  the  complaint,  in 
an  action  by  the  city  against  such  lot  owners 
to  recover  for  constructing  sidewalks,  by  merely 
being  filed  therewith.— Town  of  Aabum  v.  Eld- 
ridge,  77  Ind.  126. 


01  (»mm.  U81) 
Deeds  filed  as  ezhlUts  in  an  action  to  qtiiet 
title  cannot  be  considered  in  determining  tiie 
sufficiency  of  the  complaint  to  which  they  are 
attached,  not  being  the  foundation  of  the  ac- 
tion.—Smith  T.  King,  81  Ind.  217. 

[Ill    (Sap.  1882} 

In  an  action  on  a  iudgmrait  recorered 
against  a  drainage  company  wherein  the  com- 
plaint alleged  that  when  the  judgment  was  ren- 
dered the  defendants  were  members  of  the  com- 
pany, and  had  been  from  its  otKanization,  the 
articles  of  the  association  by  which  the  com- 
pany was  organized  orijpnally  and  Hie  papers 
by  which  it  was  claimed  that  the  defendants 
organized  it,  under  Act  March  10^  181^,  and 
filed  as  exhibits  to  the  complaint,  may  be  re- 
garded as  a  part  thereof,  and  may  be  consider- 
ed by  the  conrt  in  pasring  on  the  demurrer.— 
Trippe  v.  Huncheon,  82  Ind.  307. 

[m]    (Sap.  1884) 

Exhibits  filed  with  a  complaint  which  •wa.» 
not  the  foundation  of  the  actira  do  not  be- 
come parts  of  the  complaint  by  being  filed  with 
it,  and  they  cannot  be  examined  or  considered 
for  the  purpose  of  determining  tiie  snfflcieney 
of  the  c<nnplaint  on  a  demurrer  thereto  alleg- 
ing  insufficiency  of  the  facts.— Barkley  t.  Ma- 
hon,  90  Ind.  101. 

In  an  action  to  set  aside  a  sheriff's  sale 
of  certain  land,  exhibits  consisting  of  the  sch«!- 
ule,  apprBisement,  and  a  will  under  which  the 
property  was  claimed  cannot  he  regarded  as 
parts  of  the  complaint,  as  the  action  is  not 
founded  on  them,  and  it  is  only  where  a  writ- 
ten instrument  is  the  foundation  of  the  action 
that  a  copy  thereof  filed  with  the  complaint 
becomes  a  part  of  it— Id. 

tn]  (Sap.  1884) 
The  record  of  a  county  lioard  in  annexa- 
tion proceedings  is  not  a  written  instrument 
which  is  made  a  part  of  a  pleading  by  filing 
it  therewitli.— City  of  Logansport  t.  La  Rose, 
99  Ind.  117. 

[o]     (Sap.  1885) 

In  an  action  to  recover  damages  for  an 
unlawful  seizure  and  sale,  on  execution,  of 
property  which  had  been  claimed  as  exempt 
from  execution,  the  schedule  is  not  properly  a 
part  of  the  complaint  though  filed  therewith 
as  an  exhibit,  for  the  reason  'that  it  is  not  the 
foundation  of  tlie  action.— Huseman  t.  Sims, 
104  Ind.  317,  4  N.  E.  42. 

[00]    (Sop.  1886) 

A  resolution  adopted  by  a  common  council 
is  not  a  written  instrument,  within  the  mean- 
ing of  Code,  §  362,  which  requires  a  written 
copy  of  the  written  instrument  which  is  the 
foundation  of  the  pleading  to  be  filed  there- 
with, and  filing  a  copy  of  it  with  an  answer 
does  not  make  it  a  part  thereof.— Over  v.  City 
of  Greenfield.  107  Ind.  231,  5  N.  E.  872. 
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(p]     (Sap.  188S} 

In  construing  pleadingB,  written  inBtrn- 
mpDts  filed  therewith,  pursuant  to  Rev.  St. 
1S81,  I  Stfci,  must  be  looked  to.  and  may  often 
ttntrot  the  same.— Blount  t.  Rick,  107  Ind. 
23S,  S  N.  El  8D8.  8  X.  E.  108. 

tn]   (Sap.  1SS9) 

\Tbere,  in  an  action  on  a  note,  the  an- 
swer avers  that  the  consideration  of  the  note 
was  land  conveyed  by  plaintiff  to  defendant* 
for  which  plaintiffs  title  failed,  whereby  de- 
fpodant  was  eTicted,  and  the  deed  to  defend- 
ant is  attached  afi  an  exhibit,  and  such  deed 
(bows  that  defendant  aasiiimed  to  pay  a  mort- 
gage on  the  land,  a  reply  averring,  by  refer- 
ring to  the  exhibit,  that  defendant  assumed  the 
mortsafe.  ia  demurrable,  as  such  exhibit  to  not 
part  of  the  record.— Piatt  v.  Brickley,  119  Ind. 
21  K.  E.  90a 

[ql  tnmv.  ISM) 
A  complaint  alleging  the  execution  of  a 
fhattel  nortKafCe  to  plaiutiffK.  and  the  wrong- 
frl  eonverslon  of  the  property  covered  thereby, 
Mng  based,  not  on  the  mortgage,  but  on  the 
nmreralon.  the  mortgage  ia  not  made  a  part  of 
the  complaint  by  filing  a  copy  with  it.— Ross 
T.  Menefee.  V27t  Ind.  432.  25  N.  E.  543. 

[<Hl  (Sap.  1891) 

iDstrumentg  forming  evidence  of  title  are 
not  the  foundation  of  pleadings  asserting  ti- 
tle, and,  if  made  exhibits,  they  will  be  disre- 
E«nl*d,  and  only  the  allegntiona  of  the  plead- 
ing considered.- Smith  t.  Schweiverer,  28  N. 
E.  me,  120  Ind.  363. 

[r1  (App.  1892) 
Thoagh  each  paragraph  of  a  complaint 
mit«t  be  independent,  yet  an  allegation  in  one 
paneniph  that  a  note  sued  on  was  signed  an 
nated  in  a  prior  paragraph  is  Immaterial,  and 
will  be  treated  as  8un>ln8age.  where  a  copy  of 
tlie  note  is  filed  with  the  complaint.— Jaqua  v. 
WoodbniT.  3  Ind.  App.  2ft0,  29  X.  E.  5T3. 

[tr]  (Sap.  1893) 
In  an  action  to  recover  money  paid  on 
I  jndnaent  for  costs  embracing  alleged  illegal 
fm.  the  payment  of  the  money,  and  not  the 
jadgment,  is  the  foundation  of  the  action; 
and  the  court  cannot,  for  the  purpose  of  sup- 
plying defects  in  the  complaint,  look  to  ex- 
hitata  filed  with  it,  purporting  to  be  tran- 
wripts  of  Uie  fees  taxed,  with  separate  col- 
■UDiu  ahowinc  what  fees  are  legal  and  what 
■le  iUegaL— Fuller  t.  Coz,  135  lod.  40,  34  N. 
E.822. 

(•I  (Sap.l8»3) 

Id  an  action  on  the  bond  of  a  township 
tnntee.  to  recover  money  due  on  a  note  ex- 
mited  by  him  without  authority,  the  note, 
tbongh  exhibited  with  the  complaint,  cannot 
be  looked  to  to  supply  an  omitted  averment,  as 
the  action  ia  on  the  bond  and  not  on  the  note. 
—State  ex  tel.  Cunningham  v.  Helms,  13G  Ind. 
122.  35  N.  E.  803. 


[^]    (Sup.  tS») 

An  abstract  of  title  voluntarily  furnished 
by  plaintiff  ia  not  a  part  of  the  complaint,  and 
its  insufficiency  does  not  render  the  complaint 
insufficient.- Hoover  v.  Weesner,  147  Ind.  510, 
45  X.  E.  650.  46  X.  E.  905. 

[t]  (App.l8»6) 
If  an  exhibit  be  unnecessary,  it  may.  If 
filed   with    the   complaint,   be  disregarded. — 
Clark  V.  Trueblood,  44  X.  E.  67t),  16  lud. 
App.  98. 

[ttj    (App.  1897) 

Where  the  note  on  which  the  action  ia 
brought  is  filed  with  the  complaint,  as  requir- 
ed by  Rev.  St.  18!>4,  8  305  (Rev.  St.  1881,  S 
302),  it  becomes  a  part  thereof,  and  cures  un- 
certaintipB  therein. — Albany  Furniture  Co.  v. 
MeiY'hantB'  Xat.  Bank,  46  X.  E.  479.  17  Ind. 
App.  93. 

[u]    (Sup.  1898) 

A  summons  filed  as  an  exhibit  to  a  com- 
plaint, in  an  action  to  set  aside  a  judgment  for 
want  of  proper  service,  to  not  thereby  made  a 
part  of  the  complaint,  and  cannot  be  consider- 
ed in  determining  the  snffldency  thereof. — Fitch 
V.  Byall,  49  X.  E.  455.  149  Ind.  554. 

[nul    (App.  UH) 

A  lease  filed  as  an  exhibit  with  a  com- 
plaint to  recover  possession  of  the  leased  prem- 
ises cannot  be  considered  in  determining  the 
question  as  to  the  sufficiency  of  the  complaint. 
—Mann  v.  Barkley,  51  N.  Bl  946,  21  Ind.  App. 
152. 

[V]     (App.  1898) 

An  improper  exhibit  will  not  be  consider- 
ed in  examining  a  pleading  for  the  purpose  of 
determining  the  qnestion  as  to  the  sufficiency 
of  the  facts  stated.  Such  exhibit  oanoot  sup- 
ply any  averment  omitted  in  the  pleading. — 
Diggs  V.  Way.  51  X.  E.  420.  54  X.  B.  412,  22 
Ind.  App.  617. 

[TV]    (Sap.  1899) 

A  suit  by  a  building  and  loan  association 
to  foreclose  a  mortgage,  and  to  enforce  a  Hen 
on  shares  of  stock  of  the  mortgagor  given  as 
collateral  security  to  the  mortgage.  Is  not  an 
action  on  the  certificate,  within  Burns'  Rev. 
St.  1894,  i  305  (Homer's  Rev.  St.  1897.  S  362). 
requiring  the  filing  of  a  copy  of  a  written  in- 
strument with  any  pleading  founded  thereon, 
and  hence  such  certificate,  when  filed  with  the 
complaint,  will  not  be  considered  in  determin- 
ing the  sufficiency  of  the  complaint— Indiana 
Mut.  Building  &  Loan  Ass'n  v.  Plank,  62  N. 
B.  901,  152  Ind.  197. 

Iw]    (App.  1900) 

An  artion  for  the  conversion  of  crops  from 
rented  premises  not  being  fonnded  on  the  lease, 
the  lease,  though  filed  with  the  complaint  as 
an  exhibit,  as  required  by  Horner's  Rev.  St. 
1807.  S  362  (Burns'  Rev.  St.  1894,  g  3(i5),  when 
a  pleading  is  founded  on  a  written  instrument, 
cannot  be  regarded  as  aiding  it. — Allen  v.  Ton- 
er. 56  X.  E.  250,  24  Ind.  App.  121. 
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[WW]  (Sti».lMl) 

Where  a  taxpayer  sned  to  enjoin  the  col- 
lection of  taxes'  on  the  ground  that  he  bad 
paid  all  that  he  was  liable  for  aocording  to  an 
aasesBment  by  tbe  state  board  of  tax  commii'- 
aioners,  and  the  complaint  showed  that  the  ac- 
tion was  not  foanded  on  tbe  minutes  of  tbe 
board,  tbe  minutes,  though  filed  as  an  exbibit, 
could  not  be  considered  In  determining  the  suf- 
ficiency  of  the  complaint  as  against  a  demur- 
rer for  want  of  facts.— First  NaL  Bank  v. 
Gxeger,  62  N.  B.  21,  167  Ind.  470. 

Ix]  (Snv.l«8) 
Wmie  exhibitfl  cannot  supply  the  place  of 
necessary  ftllegations  in  a  pleading,  tbey  may 
add  to  the  certainty  of  averments  with  which 
they  are  properly  connected,  and  thereby  re- 
lieve  the  pleading  from  the  defect  of  nncer- 
talnty.— Deaae  t.  Indiana  Macadam  &  Con- 
stmcUon  Co..  68  N.  B.  689,  161  Ind.  371. 

[XX]  <App.lHe) 

Exhibits  filed  with  and  m  ide  a  part  of 
a  complaint,  on  foreclosure  of  a  lien  for  the 
repair  of  a  partition  fence,  showing  the  steps 
taken  under  the  statute  (Burns'  Ann.  St.  1901, 
i  6564;  Acts  1807,  p.  1»4,  f  1).  culmiDating 
in  a  valid  lien,  will  be  regarded  as  a  part 
thereof. -Butck  Daria.  73  N.  E.  102,  35 
Ind.  App.  648. 

[y]  (SVV.U06) 

In  an  acti<m  to  contest  the  Talidity  of  a 
probated  will,  and  to  probate  la  its  stead  a 
later  will,  the  latter  instmment  was  the  foun- 
dation of  pl^ntifTs  cause  of  action,  and  hence, 
when  attached  to  the  complaint  as  an  exhibit, 
was  a  part  thereof.— Heaston  t.  Krieg,  77  N. 
B.  806,  lOT  Ind.  101,  119  Am.  St  Rep.  475. 

lyyj  fSBp.U08) 

A  snit  for  the  dissolution  of  a  partnership 
and  an  accounting,  and  for  a  sale  of  the  part- 
nership property,  not  being  founded  on  the  ar- 
ticles of  partnership,  even  if  they  were  filed 
with  the  complaint  as  an  exhibit,  they  formed 
no  part  thereof,  and  could  not  be  referred  to 
either  to  sustain  or  overthrow  tbe  complaint 
or  any  part  thereof.— Marshall  T.  Matson,  171 
Ind.  238,  83  N.  E.  330. 

Ix]     (App.  1W8) 

A  complaint  against  a  railroad  company 
for  wrongfully  expelling  plaintiff,  an  employ^, 
from  its  hospital,  Is  not  founded  upon  a  breach 
of  the  rules  of  such  company,  and  such  rules 
attached  as  an  exhibit  to  the  complaint  can- 
not be  considered  in  aid  of  tiie  complaint.— 
Wabash  R.  Co.  v.  Reynolds,  41  Ind.  App.  678, 
84  N.  E.  002. 

[»]   (App.  1910) 

Under  Bums*  Ann.  St.  1008,  |  368,  re- 
qolring  the  filing  of  exhibits  on  whidi  a  plead- 
ing is  founded  to  be  taken  as  a  part  of  the 
record  when  not  copied  In  the  pleadings,  ex- 
hibits are  a  part  of  the  pleadit^  only  when 
tbey  are  tbe  fonndation  of  the  action.— O'Mara 
V.  McCarthy,  90  N.  E.  330. 


Instruments  which  are  evidence  of  title 
are  not  tbe  foundation  of  the  action,  and  sa 
cannot  be  made  exhibits.— Id. 

Fob  Cases  feom  Other  SiATrs. 

See  31)  Cent.  Dig.  Plead.  SS  f>44,  M6,  047, 
See,  also,  31  Cyc.  pp.  5.>4,  .">55. 

1 311.  Neeeaaitr  and  affeet  of  reference 
Im  pleadings  to  ezUblts  aaxMX- 
ed  or  filed. 

Aider  by  verdict  or  judgment,  see  post,  |  433. 

In  actions  to  enforce  assessment  for  street  im- 
provements, see  Municipal  Cobfokations, 
1567. 

In  actions  to  enforce  penalty  for  violation  of 
municipal  ordinance  see  Mckicipal  Cor- 

POBATIOKS,  {  633. 

[a]  (Sup.  1863) 

Where  a  written  instrument,  which  con- 
stitutes the  cause  of  action,  is  filed  with,  and 
made  a  part  of,  tbe  first  paragraph  of  tbe  com- 
plaint, and  in  the  second  paragraph  thereof  it 
it  alleged  to  be  filed  with  the  latter,  and  is  re- 
ferred to  as  already  on  file  with  the  former,  the 
latter  will  be  sufficient— -Pedc  v.  Hensley,  21 
lad.  344. 

[b]  (Swp.  1873) 

The  complaint  in  an  action  to  enjoin  the 
collection  of  a  tax  for  the  construction  of  a 
gravel  road  alleged  as  ground  of  objection  to 
tbe  tax  that  tbe  civil  engineer  apptdnted  to  es- 
timate the  cost  of  the  road  did  not  make  any 
legal  report  of  the  cost  of  said  road  as  is  shown 
by  a  copy  of  tbe  report  filed  by  him,  which  is 
made  part  thereof,  and  marked  "Exhibit  A." 
Held,  that  such  pleading  was  unauthorized,  and 
the  court  could  not  be  required  to  refer  to  doc- 
uments unnecessarily  appended  to  supply  allega- 
tions omitted  in  the  pleading.— Sim  t.  Hurst,  44 
Ind.  579. 

[c]  (Snp.  im) 

In  an  action  to  recover  drainage  assess- 
ments, when  the  complaint  alleges  that  the  pe- 
tition for  the  drain  stated  that  the  lands  to  be 
drained  were  in  tbe  county,  such  allegation  must 
be  taken  as  true  on  demurrer,  and  tbe  petition 
for  tbe  drain  cannot  be  toolwd  to,  although  it  ia 
filed  with  tbe  complaint— Combs  t.  Etter,  49 
Ind.  535. 

[d]  (Snp.  1876) 

If,  in  an  ejectment  suit,  the  real  estate  in 
controversy  be  described  in  an  exhibit  attached 
to  tbe  complaint  as  part  thereof,  that  is  suffi- 
cient, though  it  be  not  described  in  the  com- 
plaint itBelL-Baifc  t.  Hill,  55  Ind.  419. 

[dd]  (S«p.u»> 

The  failure  ot  otie  count  of  a  MHnplaiat  to 
set  forth  a  copy  of  the  instmment  aued  on  is 
not  cnred  by  Uie  presence  of  a  copy  of  such 
instmment  \n  one  of  the  other  connts. — Penn- 
sylvania Co.  T.  Holdcrman,  69  Ind.  18. 
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[•I   (Sop.  im) 

Where  a  mutual  contract  between  plain- 
tiff and  defendant  is  the  foundation  of  the  com- 
plaint, and  is  properly  made  an  exhibit  therein 
by  wpj,  the  same  copy,  by  a  proper  reference, 
■ay  also  be  made  an  exhibit  in  a  paragraph  of 
the  answer— Sidener  t.  Davis,  69  Ind.  336. 

[q  (s«p.  iBsi) 
A  declaration  on  a  bond,  coutaiaing  do 
tTcnoeat  that  a  copy  is  filed,  but  having  an- 
nexed to  it  a  different  instrument,  under  the 
beading  "Copy  of  Bond."  held  bad  on  demurrer. 
-Boeen  T.  SUte  ex  lel.  Cox,  78  Ind.  329. 

[|]  (9«p.l881) 
Wliere,  in  an  action  on  an  administrator's 
bond,  a  copy  of  the  bond  was  filed  with  the  first 
paragraph  of  the  complaint  as  amended,  and 
«M  therein  properly  referred  to  as  "Exhibit 
A."*  the  second  paragraph  sofficienlly  incorpo- 
rated the  bond  by  referring  thereto  as  "surb  ex- 
hibit** without  again  setting  it  out  at  length.— 
State  ex  rel.  Wright  t.  Brown.  80  Ind.  426. 

[h]  (8ap.isn) 
Where  a  c<HnplaInt  refers  to  a  copy  of  the 
bond  nied  on  as  '^E:xhib!t  A."  and  there  is  no 
exhibit  on  the  record  so  marked,  the  complaint 
vill  not  be  held  bad  if  such  copy  is  identified 
In  other  ways.— Wall  t.  Galvln,  80  Ind.  447. 

D]  (Sap.lS82) 

To  make  a  written  instmmeDt  a  part  of 
the  complaint  with  which  it  or  a  copy  thereof 
la  filed,  pursuant  to  the  statute  requiring  it, 
where  it  is  the  foundation  of  the  action,  the 
complaint  must  aver  that  the  instrument  or  a 
copy  thereof  is  filed  with  the  complaint.— Smitb 
T.  aifford,  83  Ind.  520. 

Ul  (Sap.  1884) 
Where,  In  a  suit  by  an  beir  against  anoth- 
er for  contribution,  a  copy  of  the  will  la  filed 
with  the  complaint  as  an  exhibit,  it  cannot  be 
ngirded  as  a  part  thereof  where  no  reference 
b  made  in  the  complaint  to  such  exhibit— Cook 
T.  Cook,  92  iDd.  398,  602. 

rk]    (Sap.  1884) 
Ad  instrument  following  a  pleading  refer- 
ring to  it  will  be  presumed  to  be  the  one  refer- 
red to.— McCormick  Harvesting  Mach.  Co.  t. 
Glidden,  94  Ind.  447. 

m  (Sap-  isse) 
A  complaint  upon  a  bond  which  contains  a 
particular  description  of  such  bond,  followed 
by  the  averment,  "A  copy  of  which  is  filed 
hfpewith,"  sufficiently  identifies  such  copy,  where 
it  appears  following  the  complaint  in  the  rec- 
oni.-BlackbnrD  t.  Cfowder,  108  Ind.  238,  9  N. 
£.108. 

[m]    (Sap.  1890) 

An  exhitdt  once  properly  referred  to  and 
filed  may  I>e  referred  to  in  the  petitim  In  all  of 
the  paragraphs  of  the  pleading.— Watt  v.  Pitt- 
man.  25  X.  E.  191,  125  Ind.  168. 


[n]    (Sup.  1891) 

In  determining  the  sufficiency  ot  answers 
in  a  cause,  exhibits  filed  with  the  reply  cannot 
be  looked  to.— Dnkea  t.  GoIe»  129  Ind.  137,  28 
X.  E.  441. 

[ol    (App.  18H) 

Under  Rev.  St  1894,  |  865  (Rer.  St 
1881,  {  36^,  requiring,  In  actions  on  written 
contracts,  tlie  original  or  a  copy  to  be  filed 
with  the  complaint,  a  complaint  on  a  bond  fail- 
ing to  Bet  ont  the  bond  as  an  exhibit  is  de- 
murrable for  want  of  suffident  facts,  though 
it  recites  a  filing  of  a  copy  of  the  bond.— State 
ex  rel.  Myers  t.  Adams,  IS  Ind.  Api>.  310,  44 
N.  B.  47. 

[p]     (App.  1897) 

The  pleading  must  contain  some  reference 
to  the  exhibit  filed  therewitii,  that  the  idenUty 
of  the  exhibit  may  appear.— Western  .^snr.  Co. 
V.  MeCarty,  48  N.  B.  265^  18  Ind.  App.  449. 

[q1  (App.l»08> 

Bums'  Ann.  St.  1901,  S  865,  provides  that, 
when  any  pleading  is  founded  on  a  written  in- 
strument, the  original  or  a  copy  must  he  filed 
with  the  pleading,  which,  when  not  copied  into 
the  pleadings,  shall  be  taken  as  a  part  of  the 
record.  A  complaint  alleged  that  defendant 
railroad  company  erected  and  maintained  a  bos- 
pita]  in  1900,  and  prior  thereto  adopted  certain 
"Rules,"  referred  to  as  Kxhibit  A;  that  plain- 
tiff in  that  year  was  employed  by  defendant, 
and  while  in  its  employment  in  1903  injured  bis 
leg,  and  was  taken  to  defendant's  hospital;  that 
plaintiff  bad  paid  a  certain  sum  monthly  while 
in  defendant's  employment  for  all  medical  serv- 
ices be  should  require  while  in  defendant's  serv- 
ice, and  defendant  undertook  to  receive  plain- 
tiff in  its  hospital  for  proper  treatment,  but  Its 
sui^eon  negligently  treated  bim,  and,  after  an 
examination  which  showed  that  plaintiff  was 
not  cured,  discharged  him  from  the  hospital, 
causing  bim  great  expense  for  subsequent  med- 
ical services,  etc.  Exhibit  A  recited  that  de- 
fendant's employes  agreed  to  contribute  a  fund 
for  the  maintenance  of  hospitals,  etc.,  for  the 
use  of  sick  and  injured  employes,  and  directed 
that  a  certain  amount  be  taken  from  the  pay 
of  each  employ^,  and  provided  for  the  amount 
of  benefits  to  which  employfis  were  entitled, 
etc.  Held  that,  giving  the  complaint  the  the- 
ory most  clearly  stated  therein,  and  eliminating 
conclusions  and  recitals,  the  complaint  was  not 
founded  on  the  rules  referred  to,  and  hence  the 
sufficiency  of  the  pleading  must  be  determined 
without  reference  to  the  exhibit.— Wabash  R. 
Co.  V.  Reynolds,  41  Ind.  App.  678,  84  N.  E. 
092. 

Fob  Casbs  fboic  Othbb  States, 

Seb  39  Cent.  Dio.  Plead.  S  945 ;  1  Cbkt. 
jyta.  Abate.  &  R.  |  206;  17  Cbkt.  Dio. 
Drains,  |  96. 

See,  also,  31  Gye.  pp.  658,  559. 
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(312.  Yariuw*  iMtwMB  jlwUHag  mad 
laatrament  aaawKed,  fllad,  or  »- 
fwred  to. 

Between  pleading  and  oyer,  see  ante,  §  30ft. 

Ground  for  demurrer,  see  ante,  8  192. 

Id  suits  for  partition,  see  Pabtition,  $ 

In  suits  to  foreclose  mortgages,  see  Mobtoaqes, 

f  4se. 

.  [a]    (8np.  1849) 

In  debt  on  a  bond,  if  oyer  of  tlie  bond  is 
obtained,  and  it  is  set  out  in  the  defendant's 
plea,  the  bond  so  set  oat  becomes  a  part  of  the 
declaration,  and  a  variance  between  it  and  that 
previously  described  in  the  declaration  cannot 
be  taken  advantage  of.--Stete  ex  rel.  Lock  t. 
Geddes,  1  Ind.  S77.  Smith,  390. 

[b]  In  case  of  a  variance  between  pleadings 
and  exbibitR  referred  to  or  made  a  part  there- 
of, or  on  which  the  action  or  pleadings  are 
founded,  the  exhibits  explain  or  control  the  plead- 
ing—(Sup.  l.S(i9>  Blossom  V.  Ball,  .'12  Ind.  115; 
(1874)  Daily  V.  City  of  Columbus.  49  Ind.  Ifi9: 
(1878)  Cotton  v.  State  ex  rel.  Roberts,  64  Ind. 
573 :  (1880)  Hurlburt  v.  State  ex  rel.  Ault.  71 
Ind.  154;  (1880)  Liberty  Tp.  Drainage  Ass'n  v. 
Watkins,  72  Ind.  450;  (1880)  Glenn  v.  Porter. 
Id.  526;  (1881)  Lentz  v.  Martin,  75  Ind.  228; 
(1885)  Avery  v.  Dougherty,  102  Ind.  443.  2  N. 
E.  123,  52  Am.  Rep.  6,S0;  (1886)  Blackburn  v. 
Crowder,  108  Ind.  238,  9  N.  E.  108;  (1896* 
Dunlap  T.  Eden,  IS  Ind.  App.  5'^,  44  N.  E. 
300. 

[c]  (Sup.  1869) 

Plaintiff,  a  widow,  brought  suit  for  breach 
of  a  contract  which  she  alleged  to  have  been 
made  by  herself  and  husband  with  defendant, 
by  which,  in  consideration  of  certain  property 
conveyed  to  him,  defendant  agreed  to  support 
plaintiff  and  her  husband  during  the  remainder 
of  their  lives.  The  contract  was  loKt.  and  the 
copy  set  out  in  the  complaint  was  signed  only 
by  plaintiff  and  defendant.  Held,  that  the  al- 
legations in  the  complaint  are  controlled  by  the 
copy,  and  the  complaint  is  sufficient  on  demur- 
rer.—Blossom  V.  Bait,  32  Ind.  115. 

[d]  (8«».  1876) 

In  coMtming  and  giving  effect  to  a  writ- 
ten agreement,  attached  to  and  constituting  the 
basts  of  a  pleading,  which  also  alleles  the  terms 
of  such  agreement  in  detail,  the  writing  itself, 
and  not  such  allegations,  mast  be  considered. — 
Kaltner  v.  Tappey,  55  Ind.  107. 

[e]  (Sdp.  1S80) 

A  complaint  on  a  guardian's  bond  alleged 
that  the  guardian  was  appointed  by  the  court 
of  common  pleas  of  a  certain  county,  and  the 
copy  of  the  bond  filed  with  it  recited  that  he 
was  appointed  by  the  circuit  court  of  the  same 
county.  Held  to  be  no  material  variance. — 
Stroup  V.  State  ex  rel.  Fitch,  70  Ind.  495. 

[fj  Where  there  is  a  variance  betweeu  a  plead- 
ing and  the  exhibit  filed  therewith  as  a  part 
thereof,  the  exhibit  will  control.— (Sup.  1880) 


City  of  Elkhart  r.  Simonton,  71  Ind.  7:  (1881) 
Watson  Coal  &  Mining  Co.  v.  Gasteel,  73  Ind. 
296;  (1881)  Parker  t.  Teas,  7»  Ind.  235;  (App. 
1891)  Fnrry  v.  O'Connor,  28  N.  B.  108,  1  Ind. 
App.  578;  (1894)  Arcana  Gas  Co.  r.  Moore. 
36  N.  E.  46,  8  Ind.  App.  482;  (1896)  Snpreme 
I^ge  K.  of  P.  V.  Edwards,  41  N.  E  850,  15 
Ind.  App.  524;  (Sup.  1899)  Indiana  Mkt  Build- 
ing, etc.,  Ass'n  v.  Plank,  52  N.  E.  901,  152  Ind. 
197;  (1899)  Same  V.  Condon,  52  N.  B.  1127. 
152  Ind.  702 ;  (App.  1890)  Board  of  Com'rs  of 
Clark  County  v.  Howell.  62  N.  B.  760,  21  Ind. 
App.  495 ;  (190^  Union  Mut.  Building  St  Loan 
Ass'n  T.  Coulter,  63  N.  E.  1124,  28  Ind.  App. 


[g1  In  an  action  on  a  bond,  where  a  variatici> 
exists  lietween  the  description  of  the  bond  and 
the  recitals  of  a  copy  filed  with  the  complaint, 
the  copy  controls.— (Sup.  1880)  Hurlburt  v.  State 
ex  rel.  Ault.  71  Ind.  154;  (1881)  Lenti  r.  Mar- 
tin, 75  Ind.  228;  (1886)  Blackburn  v.  Crawder, 
108  Ind.  2.'t8,  9  N.  E.  10& 

[b]    (Sap.  18S0) 

Since  it  is  not  necessary,  in  an  action  on 
an  injunction  bond,  to  file  a  copy  of  the  record 
of  the  Injunction  suit,  when  snch  copy  is  filed 
a  variance  between  it  and  the  complaint  is  im- 
material.—Cress  V.  Hook,  73  Ind.  177. 

[i]  (Ssp.  1881) 
The  averment  in  a  complaint  that  a  certain 
deed  previously  tendered  by  plaintiff  conve.ved 
all  his  title  is  not  limited  by  a  copy  of  the  de^l 
accompanying  the  pleading,  if  this  is  not  a  prop- 
er exhibit.— Robards  v.  Marley.  80  Ind.  185. 

[11     (Sop.  1883) 

Written  instruments  are  not  proper  parts 
of  a  pleading  when  they  are  merely  collateral, 
and  recitals  in  them  cannot  control  averments 
in  the  body  of  the  pleading.— Board  of  Com'rs 
of  Madison  County  v.  Bnrford.  03  Ind.  383. 

[k]    (Sup.  1897) 

Where  the  allegations  in  a  pleading  vary 
from  the  provisions  of  the  instrument  on  which 
it  is  founded,  the  provisions  of  such  instrument 
control. — Harrison  Building  &  Deposit  Co.  v. 
Lackey,  4S  N.  E.  254,  140  Ind.  10. 

[1]  (App.  IWO) 
Where  a  complaint  sets  out  as  exhibits  a 
building  contract  and  a  bond  to  secure  Its  per- 
fonnance,  and  the  contract  stipulated  for  the 
erection  of  a  building  on  or  before  April  1,  1807, 
and  the  bond  was  conditioned  for  the  comidetion 
of  a  building  on  or  before  March  15,  1897,  and 
the  complaint  did  not  allege  any  mistake  or  au* 
thorized  change  in.  the  dates,  the  rariance  was 
fatal  to  the  complaint.— Dougherty  v.  Wise,  58 
N.  E.  267.  25  Ind.  App.  308. 

[m]    (Snp.  1906) 

In  an  action  on  a  written  contract,  where 
the  allegations  of  the  complaint  vary  from  a 
written  instrument  attached  as  an  exhibit,  the 
latter  controls.— Stewart  v.  Knight  &  Jillson 
Co.,  100  Ind.  498,  76  N.  E.  7^3. 
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\^Trere  tbe  allegatloiu  of  a  complaint  in  ra- 
gui  to  the  instrument  sued  on  and  made  a  part 
of  tbe  complaint  vaiy  fn»D  the  provisions  of  the 
iDStmment  it  controls  on  demurrer,  and  the  al- 
Ifgitions  will  be  disregarded.— Huber  Mfg.  Co. 
T.  Wagoer,  78  N.  R  329, 107  Ind.  98. 

i^n  Casks  fboh  Otheb  States. 

See  39  Cent.  Dig.  Plead.  SS  913,  948. 
See.  also,  31  Cyc.  pp.  563,  564. 

IX.  BUX  of  PABTIGUIiABa  AMD 
COPT  OF  A0C01TMT. 

Demnmr  to  bill  of  particulara  good  in  part, 

see  post  i  204. 
Departure  in  bill  of  particulars  filed  with  reply 

from  that  filed  with  complaint,  see  post,  S 
Effect  of  stetute  aathozlring,  on  right  to  demur, 

see  ante,  |  196. 
Election  between  items,  see  post,  9  369. 
Evidence  admissible  Doder,  see  post,  8  385. 
Ifldefiniteness  ground  for  demurrer,  see  ante,  } 

192. 

In  justices'  conrtB,  see  JusncEs  or  the  Peace, 

I  99. 

Motion  to  make  more  definite  and  certain,  see 
post,  f  367. 

Objections  and  waiver  thereof,  see  post,  S  424. 
Objections  to  evidence  on  ground  of  insufficien* 

cf  of  bill  of  particulars  or  variance  between 

bill  and  pleading,  see  post,  |  429. 
Permitting  jury  to  take  bill  of  particulars  to 

jury  room,  see  Tbiai^  |  307. 
Record  for  purpose  of  review,  see  Appeal  and 

Error,  S  r>18. 
Scope  and  extent  of  demaner  as  affecting,  see 

Plea  Di  no.  S  203. 
Soffidency  of  filing,  see  post,  $  335. 
Want  of  bill  as  ground  of  demurrer,  see  ante, 

S  192. 

IM  pMFtlcalar  actions  ov  proeeedXava* 

Set— 

Bmds  of  countr  officers.  Counties,  |  101. 
Of  receivers.   Receivebs,  |  218. 
Of  township  ofllcers.  Towns,  |  33. 
By  or  against  reli^ous  BOciet?.  RELlGlotTS 

SocmiBS,  I  31. 
EnforcemMit  of  escheat   Escheat,  {  8. 

Ot  mechanic's  lien.   Mechanics'  IiIENS,  | 
271. 

Fondosure  of  street  railroad  mortgage.  Stbect 

Railboads,  {  35. 
Recognizances,  |  2. 

1 813.  Katwra  wad  oSm  of  blU  ot  pa^ 
tienlarm. 

M  fApp.1908} 

Tbe  office  of  a  bill  of  particulars  which  tbe 
coort  may  order  under  Thornton's  Ann.  Civ. 
Code,  i  135,  providing  that  the  court  may  order 
t  bin  of  particulars  of  the  claim  of  either  party, 
is  to  ipedfy  more  minutely  the  claim  or  defense 
set  np.— Fletdier  v.  Southern,  41  Ind.  App.  550, 
W  y.  E.  526. 


Fob  Cases  fbou  Otheb  States, 
See  39  Cent.  Diq.  Plead,  f  949; 
See,  also,  31  Cyc.  pp.  565,  566. 

1314.  Gftuses  la  whleh  partlenlan  wimj 
ba  veavlrad. 

M  (8op.U7g) 

In  an  acti<Hi  against  a  coiporation  for  la- 
bor performed,  no  bill  of  perticnlars  need  be  fil- 
ed, under  2  Rev.  St  p.  73.— Salem  Gravel  Road 
Co.  v.  Pennington,  62  Ind.  175. 

[b]  As  a  general  rule,  a  bill  of  particulars  will 
not  be  ordered  in  an  action  for  tort.— (Sup. 
1884)  Lemmon  v.  Moore.  94  Ind.  40;  (18t»i) 
Roberts  v.  Vomholt,  28  N.  E.  207, 126  Ind.  511. 

[c]  (Bap.  U90) 

In  an  action  for  injuries  to  the  person  of 
plaintiff,  a  motion  for  a  bill  of  particulars  is 
properly  denied.— City  of  Plymouth  y.  Fields, 
125  Ind.  323,  25  N.  E.  346. 

Fob  Cases  trou  Otheb  f^TATES. 

See  39  Cent.  Dig.  Plead.  M  952.  953. 
See,  also,  31  Cyc.  pp.  568,  569. 

{  316.  Kisht  to  parttonlsra  Is  ceaeral. 

[a]    (Smp.  U2» 

Where  the  declaration  is  general,  the  de- 
fendant may  demand  a  bill  of  particulars.— Ilan- 
na  V.  Pegg,  1  Blackf.  181. 

Fob  Cases  fboh  Otheb  States, 

See  39  Cent.  Dig.  Plead.  {  950  ;  33  Cent. 

Dig.  Hand,  f  367. 
Sea,  also,  31  Cyc  pp.  567,  568. 

{ 817.  Fartlenlsrs  of  osvso  of  aetlon. 

[a]  (Skp.  1878) 

In  an  action  on  an  account  stated  for  work 
and  labor  done,  it  is  not  Decessary  to  file  a  bill 
of  particulais  with  tbe  complaint.— Salem  Grav- 
el Road  Co.  v.  Pennii^oa,  62  Ind.  175. 

[b]  (Snp.  1880) 

A  complaint  alleging  that  defendant  is  in- 
debted to  plaintiffs  in  a  certain  sum.  being  the 
difference  in  value  between  real  estate  conveyed 
by  defendant  to  plaintiffs  and  a  stock  of  goods 
sold  by  plaintiffs  to  defendant,  which  difference 
defendant  agreed  to  pay,  need  not  be  accompa- 
nied by  a  bill  of  particulars.—Sharp  t.  Radc- 
baugh,  70  Ind.  547. 

[c]  <Sap.  ISSI) 

A  complaint  on  an  account,  allo^^ed  to  have 
been  assigned  to  plaintiff,  for  "about  eijtbt  hun- 
dred dollars,"  without  giving  a  bill  of  particulars 
or  itemized  statement  or  description  of  the  ac- 
count, or  of  the  nature  of  the  demand,  Is  bad. — 
Bay  V.  Saulspaugh,  74  Ind.  397. 

[d]  (Sop.  1882) 

In  an  action  on  contract  where  the  consid- 
eration of  the  agreement  is  alleged  to  have  been 
divers  sums  of  money,  pieces  of  property,  and 
accounts,  defendant  is  not  entitled  to  a  bill  of 
particulars. — Crane  v.  Crane,  82  Ind.  459. 
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[e]  <App.  1891) 

A  count  for  rent  dae  is  not  demurrable  for 
vant  of  a  bill  of  particulars  where  tt  states  the 
amount  and  the  date  it  became  due,  and  particu- 
larly describes  the  land  out  of  irbich  it  accrued. 
—McCoy  T.  Oldham,  1  Ind.  App.  372,  27  N.  B. 
047,  BO  Am.  St  Bep.  206. 

[f]  (Avp.  1896) 

In  a  personal  injury  case,  where  the  com- 
plaint alleRes  that  plaintiff  expended  large  sums 
for  medical  treatment  and  nuraing,  the  court's 
refusal  to  compel  plaintiff  to  state  the  items  of 
such  expenses  is  not  cause  for  reversal,  when, 
at  the  trial,  plaintiff  abandons  that  part  of  his 
case. — Romona  OJilitic  Stone  Co.  v.  Tate,  12  Ind. 
App.  57,  37  N.  B.  1065,  39  N.  B.  5:h». 

Ig]    (App.  1897) 

A  complaint  on  an  account  for  goods  sold 
and  delivered  is  bad,  unless  a  bill  of  particulars 
is  filed  with  it  as  an  exhibit.— Towosend  v.  Cleve- 
land Fire-Proofing  Co,  47  N.  E.  707,  18  Ind. 
App.  5CS. 

[h]   (App.  1899) 

A  complaint  in  an  action  to  recover  com- 
mission for  selling  land  is  aufficimt,  thoagb  not 
accompanied  by  a  bill  of  particulars,  where  it 
la  based  on  one  item  or  transaction  which  is  set 
out  therein.— Cannon  v.  Castleman,  55  M.  E. 
111.  24  Ind.  App.  18& 

[1]    (App.  1899) 

It  is  not  necessary  to  file  a  bill  of  particu* 
lars  with  the  complaint  upon  an  account  stat- 
ed.—McDowell  V.  North,  55  M.  E.  789,  24  Ind. 
App.  435. 

01  (Sop.  1904) 
Where,  in  an  action  for  money  had  and 
received,  defendant  desires  tnformatioo  as  to  the 
special  fact  relied  on,  his  remedy  is  a  motion  for 
a  bill  of  particulars  or  to  make  the  complaint 
more  specific.— Harbaugh  v.  Tanner,  71  N.  E. 
145,  163  Ind.  574. 

Fob  Cases  fbou  Other  States, 

See  39  Cent.  Dio.  Plead.  SS  954-902;  33 

Cekt.  Dig.  Mai.  Pros.  $  102. 
See,  also,  31  Cyc.  pp.  572-579^ 

1310.  Pmrtlevlan  of  wt-otf  or  aowator- 
elaim. 

W    (Sop.  1880) 

In  an  action  on  notes  against  one  who 
claimed  to  be  a  surety  by  an  indorser  who  had 
paid  the  notes,  an  answer  alleging  that  plain- 
tiff had  been  fully  paid  by  moneys  which  he 
had  received  from  the  estate  of  the  maker,  rents 
from  a  mill  belonging  to  said  estate,  and  other 
sources,  but  not  alleging  that  there  was  any 
agreement  between  plaintiff  and  the  adminis- 
trator of  the  estate  that  plaintiff's  alleged  in- 
debtedness  to  the  estate  should  be  applied  in  sat- 
isfaction of  the  notes,  and  not  accompanied  by 
any  bill  of  particulars,  could  not  be  upheld  as  a 
set-off.— Johnson  t.  Breedlove,  72  Ind.  368. 


[b]  (Sup.  1889) 
A  pleading  of  a  set-off  will  be  held  bad  on 
demurrer,  where,  owing  to  the  absence  of  a  bill 
of  particulars,  there  ia  nothing  to  show  the  na- 
ture of  the  claim  pleaded  by  way  of  set-off^ — 
Peden  v.  Mail,  118  Ind.  556,  20  N.  B.  408. 

Fob  Cases  fbou  Otheb  States. 
See  39  CTent.  Diq.  Plead.  {  970l 
See,  also,  31  Cyc.  p.  576. 

§  3S3.  AppUoBtlon  for  blll»  and  proooed- 
ittgm  tl&arooB. 

[a]  <S«p.l883> 
A  bill  of  particulars  will  not  be  ordered  on 
a  motion  to  malce  a  plea^ng  more  spedfic. — 
Louisville,  N.  A.  &  O.  By.  Co.  v.  Henly,  88 

Ind.  535. 

For  Cases  fbou  Otheb  States, 

See  39  Cent.  Dio.  Plead.  SS  976-970. 
See,  also,  31  Cyc.  pp.  583-585. 

S  3S4.  Form  and  reqniiltea  of  bill. 

[a]  (Snp.  1S70 

In  a  suit  by  an  attorney  for  services  ren- 
dered defendants,  a  bill  of  particulars,  filed  with 
the  complaint,  is  sufficient  where,  after  the  usual 
formal  recital  that  defendants  are  indebted  to 
plaintiff,  it  states:  "To  legal  services  rendered 
in  the  October  term  of  the  Tippecanoe  circuit 
court,  in  the  case  of  themselves  against  John 
Doffin  and  others,  to  eH  aside  a  fraudulent 
mortgage,  two  hundred  dollars  (?200>."— Pierce 
V.  Wilson,  48  Ind.  298. 

[b]  (Hap.  1879) 

A  bill  of  particulars  in  an  action  to  recov- 
er for  goods  sold,  contained  an  account  for  mer^ 
chandise  denominated  "paper  patterns,"  with 
proper  dates  and  amounts,  but  did  not  show  tho 
number  of  patterns  or  any  specific  description 
thereof.  Held,  that  it  sufficiently  apprised  the 
defendants  of  the  nature  and  amount  of  the 
claim  sued  for.— Leib  t.  Butterick,  68  Ind.  199. 

[c]  (Snp.  1882) 

A  complaint  alleging  that  defendants  are 
Indebted  to  plaintiff  $400  "for  money  had  and 
received  a  bill  of  particulars  of  which  Is  filed," 
etc.,  and  signed  "D.  W.  plff.  atty.,"  immediate- 
ly followed  by  a  statement  headed  "Bill  of  Par- 
ticulars," showing  the  defendants  by  name  to 
the  plaintiff  by  name  "Dr.  $400,  in  money,  A. 
D.  1877,"  and  signed  by  the  pliJntiff,  ia  not 
subject  to  the  objections  that  such  complaint  is 
not  signed  by  plaintiff  or  by  any  one  acting  as 
his  attorney,  and  that  the  bill  of  particulars 
following  the  complaint  is  not  marked  as  an 
exhibit  thereto,  and  is  not  sufficiently  specific.^ — 
Lee  V.  Basey,  85  Ind.  543. 

[d]  (Snp.  1884) 

A  complaint  for  goods  sold  and  delivered 
and  for  work  and  labor  was  followed  in  the 
Iramcript  by  a  bill  of  particulars  prefaced  "bill 
of  particulars  of  the  items  of  the  accompanying 
complaint."  Seld  sufficient  to  show  that  the 
items  of  the  acconnt  in  the  bill  of  particnlara 
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were  between  tbe  parties  to  the  fuit— Bartkp 
T.  Cole^  M  Ind.  613. 

Fob  Cases  frou  Other  f^TATES. 

See  39  Can.  Dig.  Plead.  SS  980-983,  985. 
See.  olao,  31  Cjc  pp.  587,  588. 

I3C6.  Fartker  or  «ddltlom«l  %IU. 

[■]  (Bap.  use) 
Where  an  indebtedness  sned  for  is  not  evi- 
deoced  by  a  written  instrument,  and  is  so  par- 
tkrolariied  or  described  in  tbe  complaint  as  to 
indicate  with  certainty  the  items  and  dates  of 
tbf  accoont  on  which  a  recovery  is  sought,  an 
additional  bill  of  particulars  would  serve  no  use- 
ful purpose.— Wagoner  v.  WUaon,  8  N.  E.  925, 
108  Ind.  210. 

Fob  Cases  frou  Otber  States, 

See  39  Cent.  Dig.  Plead.  fi§  990-092. 
See,  also,  31  Cyc  pp.  581,  582. 

|3t7.  CoBstraetiom   mmi.   «perattoB  of 
bill  im  ceaoral. 

W   (Sup.  1871) 
A  bill  of  particulars  filed  with  a  complaint 
b  part  tbereot— Noble  T.  Burton.  38  lod.  206. 

[b]  (8«p.lsS2) 
Where  a  paragraph  of  a  eranplaint  is  in 
tte  DRtnre  ot  a  common  count  In  assumpsit,  and 
is  tided  by  a  bill  of  particulars  which  supplies 
tbe  omiasions  complained  of,  it  la  sofflcient  on 
demnrrer.—Oliver  v.  Gorham,  85  Ind.  598. 

[e]  iSnp.  IS87) 
A  complaint  alleged  that  "the  said  defend- 
aot  is  indebted  to  the  plaintiff  in  the  sum  of 
*  *  * ,  with  interest  thereon  from  the  date  of 
tbe  seTeral  items  of  account,  the  bill  of  particu- 
lais  of  which  is  filed  herewith,  and  hereby  made 
t  psrt  of  the  complaint,  marked  'Exhibit  A.' " 
The  complaint  was  upon  an  account  stated 
■gainst  the  defendant  to  the  plaintiff,  "Dr.," 
tnd  the  items  were  stated  after  the  following 
manner.  "To  foreclosing  mortgage  t.  J.  M. 
Hemel;"'  *To  general  attention  to  your  bosiness." 
Bfld  that  considering  the  complaint  and  the  bill 
of  particulars  together,  the  inference  was  that 
the  indebtedness  charged  was  for  ser^'ices  ren- 
dered in  foreclosing  mortgages,  and  for  general 
atteotion  to  tbe  defendant's  business,  and  the 
compUint  was  sufficient  under  Rev.  St.  1881,  S§ 
338.  376,  658,  by  which  it  is  only  required  that 
tbe  facts  should  be  so  stated  as  to  enable  a  per- 
•t»i  of  common  understanding  to  know  what  is 
inteoded.— United  States  Mortgage  Co.  v.  Hen- 
derson, 111  Ind.  24,  12  N.  E.  88. 

A  recital  in  tbe  superscription  to  a  Idll  of 
particslars,  filed  with  a  paragraph  in  a  com- 
plaint for  goods  sold  and  delivered,  of  the  goods 
it  "Mid  to  B.  F.  M.,  snc'r  to  H.  P.,"  does  not 
control  an  averment  in  the  complaint  that  they 
me  sold  to  both  of  socb  persons,  who  are  de- 
fondants^  but  socb  statement  is  surplusage. — 
Fnny  v.  O'Connor,  1  Ind.  App.  573,  28  N.  E. 
103. 


[•]    (App.  isgi) 

A  complaint  alleged  fha.t  defendant  sold 
plaintiffs  some  wheat,  to  be  of  a  certain  grade, 
at  a.  cerlain  price  per  bushel,  with  a  provision 
that  if  OD  arrival  it  should  not  be  found  by  tbe 
sute  inspector  to  be  of  that  grade,  then  it  should 
be  sold  by  plaintiffs  at  market  difference  on  day 
received,  and  accounted  for  accordingly  to  de- 
fendant; that  defendant  drew  on  plaintiffs  for 
the  amount  of  tbe  wheat,  and  plaintiffs  paid 
therefor  before  its  arrival;  that  on  arrival  it  was 
rated  by  the  inspector  as  of  a  much  poorer  grade 
than  called  for;  that  plaintiffs  thereupon  receiv- 
ed it  as  of  tbe  grade  so  rated,  and  accounted  for 
it  to  defendant  at  the  highest  market  price  on 
the  day  of  delivery  to  them,  "as  was  agreed  by 
plaintiffs  and  defendant"  A  bill  of  particulars 
annexed  to  and  made  part  of  the  complaint  show- 
ed (1)  the  amount  paid  defendant;  (2)the  amount 
realized  from  tbe  sale  of  said  wheat;  and  (3) 
the  balance  claimed  by  plaintiffs  to  be  owing 
them  on  account  of  overpayment  to  defendant. 
Hfid,  on  a  motion  in  arrest  of  judgment  for  plain- 
tiffs, that  tbe  complaint  was  not  open  to  the  ob- 
jection that  it  appeared  therefrom  that  plain- 
tiffs,  instead  of  selling  tbe  wheat  as  provided  by 
tbe  contract,  kept  it  themselves.— Green  v.  Mcln- 
tire.  2  Ind.  App.  278.  28      E.  655. 

[f]  (App.  ISM) 
A  complaint  failing  to  state  that  the  debt  is 
due  is  not  made  sufficient  by  filing  therewith  a 
bill  of  particulars  containing  the  abbreviation 
"Dr.,"  as  such  abbreviation  does  not  indicate  a 
matured  indebtedness.— Jaqua  v.  Shewalter,  10 
Ind.  App.  234,  36  N.  E.  173,  37  N.  E.  1072. 

[si  tApp.  1910) 
The  authority  conferred  by  statute  to  order 
abstracts  of  title  to  be  famished  by  a  party  in 
connection  with  his  claim  does  not  make  such 
abstracts,  when  furnished,  a  part  of  the  plead- 
ing.-O'Mara  v.  McCarthy,  00  N.  E.  330. 

[h]    (App.  1910) 

To  cure  defects  in  a  pleading,  reference  toay 
be  made  to  the  bill  of  particulars.— Wulchner* 
Stewart  Music  Co.  v.  Helft.  90  N.  E.  1033. 

A  complaint  alleging  generally  that  defend- 
ant is  indebted  to  plaintiff  for  ccsnmission  as 
salesman,  and  for  expense  money  advanced  for 
and  in  behalf  of  defendant,  which  Is  insufficient 
to  inform  defendant  of  the  nature  of  the  claim 
against  him.  Is  not  cured  by  a  bill  of  particniaxs 
which  set  ont  66  items  similar  to  one  as  follows: 
"Vose  ptano,  sold  Peter  Denkleman,  July  11  tb, 
•05,  Terre  Haute.  ?5.00."— Id. 

Fob  Cases  fbou  Othkb  States. 

See  39  Cent.  Dig.  Plead.  |S  993.  994. 
See,  also.  81  Cyc.  pp.  670,  571. 

S328.  TariMMo  betweem  ploAdl^  ud 
bill. 

Reply  and  bill  filed  with  complaint,  see  post,  8 
180. 

Variance  between  pleading  and  copy  of  account, 
see  post,  8  330. 


TUs  IHceat  la  oompllod  oa  th«  Key-Hwb«r  SjwUm.  For  explaaatloa,  mo  psca  111. 

Digitized  by  Google 


%  828 


PLEADING,  IX,  X.         [9Ind.Dls.-PM»Mt]         {  330 


M  (flap.  SOT) 
If  a  aet-oB  be  pleaded  with  a  biQ  of  partica- 
lara  of  the  Items,  the  set-off  is  good  so  far  as  it 
goes,  thoo^  the  amount  of  the  bill  of  particulars 
be  less  than  tlie  amount  claimed  in  the  set-off. 
—Turner  v.  Campbell,  59  Ind. 

[b]    (Sap.  im) 

In  an  action  for  gooda  sold,  a  variance  be- 
tween the  complaint,  which  alleges  both  defend- 
ants to  be  indebted,  and  the  caption  of  the  bill  of 
particulars,  showing  the  gooda  to  have  been 
charged  to  but  one  of  them,  is  immaterial. — Van- 
DOT  T.  Klein,  122  Ind.  416,  23  N.  E.  526. 

[c]  The  rule  that  where  the  contract  or  a 
copy  thereof  is  filed  with  and  made  part  of  the 
pleading  as  an  exhibit,  the  contents  of  the  con- 
tract control  rather  than  any  arerments  of  the 
complaint  which  are  in  conflict  with  the  same, 
has  no  application  to  a  bill  of  particulars, — 
(App.  1801)  Furry  v.  O'Connor,  28  N.  B.  103, 

I  Ind.  App.  573;  fl8ft5)  Chapman  v.  Elfjin,  J. 
&  E.  Ry.  Co.,  30  N.  E.  289.  11  Ind.  App.  632; 
(Sup.  1906)  Stewart  t.  Knight  &  Jilson  Co., 
166  Ind.  498,  76  N.  E.  743. 

[d]  <App.  1892) 

The  fact  that  gooda  sold  on  an  account 
are  alleged.  In  an  action  therefor,  to  have  been 
sold  a  certain  person,  while  the  caption  of  the  bill 
of  particulars,  filed  as  an  exhibit,  states  the  ac- 
count to  bare  l>een  with  another,  as  agent  for  the 
said  person,  does  not  constitute  sncb  a  variance 
as  to  render  the  complaint  obnoxious  to  a  de- 
murrer; but  the  caption  may  be  rejected  as  sur- 
pluaage.— Wellington  t.  Howard,  5  Ind.  App. 
539,  31  N.  E.  852. 

[e]  (App.  UBS) 

An  averment  in  the  complaint  that  plain- 
tiff performed  work  for  defendant  controls  a 
statement  in  the  bill  of  particulars  that  plaintiff 
did  not  do  the  work,  but  was  a  contractor  and 
sublet  It.— Chapman  t.  Elgin,  J.  &  E.  Ry.  Co. 

II  Ind.  App.  632,  30  N.  E.  2S0. 

Fob  Cases  fbou  Othee  States, 
Sex  89  Cent.  I>zq.  Plead.  {  984. 
See,  also,  31  Cyc.  p.  583. 

S  330.  Copy  of  MMttat  alleged  in  plead- 

Aider  by  verdict  or  judgment  of  pleading  defec- 
tive for  failure  to  file,  see  post,  |  432. 

[a]  (Snp.  1869} 

2  Rev.  St.  p.  44,  }  78,  providing  that, 
wlien  a  pleading  is  founded  on  an  account,  the 
oi-iginal  or  a  copy  thereof  must  be  filed  with 
the  pleading,  is  imperative.— Price  v.  Grand 
Rapids  &  I.  R.  Co.,  13  Ind.  58;  Kiser  v. 
State,  Id.  80. 

[b]  (S«p.  I860) 

The  complaint  in  an  action  on  an  account 
m!(6t  be  accompanied  by  a  copy  of  the  account. 
— Jones  V.  Dronberger,  15  Ind.  44ri, 


[e]    (Swp.  1S70) 
Wliere  an  answer      way  of  set-off  is  based 
on  an  account  for  work  and  labor  and  material 
fomisbed,  an  account  must  be  filed.— Biddle  v. 
Reed,  83  Ind.  529;  Id.,  34  Ind.  379. 

[di  (Sap.  met 

Where  a  copy  of  an  account,  which  is  the 
foundation  of-  a  pleading,  is  properly  filed 
therewith  as  an  exhibit  or  bEU  of  particulars, 
it  will  cure  uncertaintiea  therein.— Bloant  v. 
Rick,  107  Ind.  238,  5  N.  B.  898,  8  N.  B.  108 

[•]     (App.  1884) 

In  an  action  by  a  court  stenographer,  an 
account,  filed  as  an  exhibit  to  her  complaint, 
for  a  certain  number  of  folios  of  the  transcript 
of  H  record,  at  10  cents  per  folio,  is  not  an  ac- 
count for  goods  sold  and  delivered,  but  for  ttcrr. 
ices  rendered;  and  hence  there  is  no  variance 
between  such  account  and  the  complaint,  which 
alleges  that  defendant  is  indebted  to  plaintiff 
for  stenographic  and  transcribing  services  ren- 
dered at  his  request— Arcana  Gas  Co.  t.  Moor^ 
8  Ind.  App.  482,  36  N.  El  46. 

in  (Sap.  18») 
Under  Bums'  Rev.  St.  1894,  8  341  (Hor- 
ner's Rev.  St.  1897,  f  838),  requiring  a  plead- 
ing founded  on  an  account  to  liave  filed  with 
it  a  copy  of  the  account,  a  complaint  which 
does  not  have  such  copy  attached  is  insufll- 
clent-Gise  v.  Cook,  52  N.  E.  454,  162  Ind.  73. 

[g]    (App.  1906} 

A  claim  by  the  owner  of  land  adjcdning  a 
railroad  right  of  way,  shown  by  an  itemised 
sUtement  presented  to  the  railroad  rompauy, 
under  the  statute  providing  that,  if  the  com- 
pany neglects  for  60  days  "to  pay  said  ac- 
count," the  owner  may  bring  suit  and  recover 
the  reasonable  value  of  a  fence  erected  by  him 
along  the  right  of  way.  is  not  an  account  with- 
in Bums*  Ann.  St.  1901.  fi  865,  providing  that 
when  a  pleading  is  founded  on  an  account  the 
original  or  a  copy  must  be  filed  with  the 
pleading.— Vandalia  R.  Co.  T.  Stephens,  89  Ind. 
App.  11,  78  N.  E.  1055. 

Fob  Cases  fbok  Otheb  States, 

See  89  Cent.  Diq.  Plead.  996-1002, 
See,  also,  31  Cyc.  pp.  590.  591. 


X.  FILIITO.  SERVICE.  AKD  WITK- 
DRAWAJ^ 

Filing  as  affecting  computation  of  period  of  lim- 
itations, see  Limitation  of  Actions,  {  118. 

In  actions  on  bills  or  notes,  see  BlU3  AND 
Notes,  S  488. 

In  equity,  see  Equitt,  {  321. 

Presumptions  on  appeal  as  to  filing,  see  Appeai. 
AND  Erbob,  §  916. 

Review  of  discretion  of  trial  court,  see  Appeal 
AND  Ebror,  S  95(i. 

Service  of  pleading  with  process,  see  Pbocebs, 
§  06. 
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1 331.  ParpOM  mt  ftUac  w  aerrlee  Im 

[I]  (APV.1M2) 

Th«  fact  tliat  the  para;^apl)s  of  an  an- 
■wer  are  inaufflcieDt  does  not  justify  the  court 
Id  refusiuK,  of  its  own  motioD,  to  permit  the 
answer  to  be  filed,  and  thereby  deny  defend- 
ant the  opportunity  to  take  issue  on  the  com- 
plaint-Anthony T.  Masters,  62  N.  B.  605,  28 
Ind.  App.  239. 

FOi  Casxs  psom  Oram  States, 

See  31  Cyc  p.  5»1. 

1 332.  KMMaltr  f«r  ftU>c  mr  Mrrine* 

Is  jostices'  courts,  see  Jusncss  of  thb  Peace, 
191. 

[a]  (SBP.188Z) 

Where  a  pleading  Is  amended  in  order  to 
be  made  more  ^edfic  or  otherwise,  there 
tbooM  be  a  refilinc  of  it  as  amended  with  a 
distinct  docket  entry  of  the  fact.— Glshelnian  t. 
Snyder,  82  Ind.  408. 

Foi  Casks  froic  Othes  States, 

Ha  3!)  Cent.  Dig.  plead.  ${  1003-1010. 
See.  also.  31  Cyc.  p.  5^ 

1333.  TiBie  for  flUas  mr  aorvioa. 

rendition  of  canae  and  time  for  amendment. 

Ke  ante.  H  245.  258. 
CroM-bill  Id  equity,  see  E<tT7iTT,  |  200. 
Cms^^plalnt,  see  ante,  {  140. 
DHnnrier.  see  ante,  f  100. 
P)(a  or  answer,  see  ante,  |  85. 
PIm  or  answer  of  set-off  or  counterclaim,  see 

iDte.  I  140. 

Rfplkation  or  reply  and  subsequent  pleadings, 
aee  ante,  |  172. 

M  {■■p.1838) 
A  party  cannot  be  required  to  perfect  his 
plndiDir  iQr  a  certain  day  in  vacation,  but  a 
day  dnriuft  the  term  at  which  the  cause  is  call- 
ed, or  during  the  subsequent  term,  may  lie  set 
for  that  purpose.— Runnion  r.  Crane,  4  Blaclcf. 
466. 

Foi  Cases  fbou  Otbeb  States, 

See  39  Cent.  Dig.  Plead.  H  1011, 1012;  22 

Ceht.  Dig.  Ex.  &  Ad.  1 1840. 
See,  also,  31  Cyc.  pp.  587,  508. 

1335.  Baqvlaltes  ud  safielanejr  of  ftl- 
Inc. 

Soffidpnc)-  of  filing  of  written  instrument  with 

I>ifa()inK,  see  ante,  f  308. 

[a]    (Sap.  182») 

An  affidavit  by  the  plaintiff's  attorney  that 
be  had  left  the  replication  on  the  clerk's  tnble 
with  the  papers  io  tbe  cause,  and  that  it  bad 
ittenrards  come  into  tbe  deponent's  possession 
b;  mistake,  does  not  show,  with  snffloient  cer- 
tainty, that  tbe  replication  bad  been  properly 
(iM.-Swan  v.  Rary.  2  Blaekf.  291. 


[b]  (Sap.  1890) 
When  the  clerk  fells  to  make  an  entry  on 
the  order  book  of  the  filing  of  an  answer,  and 
tbe  paper  is  identified  by  the  file  mai^  of  the 
clerk,  the  omission  can  be  supplied  on  an  ap- 
plication for  a  nunc  pro  tunc  entry. — Security 
Co.  of  Hartford  T.  Arbuckle,  123  Ind.  618,  24 
N.  E.  829. 

A  trial  court,  havtug  judicial  knowledge 
of  the  filing  of  a  separate  answer  in  an  action 
when  it  discovers  that  the  clerk  of  tbe  court 
has  omitted  to  make  a  record  thereof,  may,  on 
its  own  motion,  order  a  nunc  pro  tunc  entry. 
-Id.  ' 

tc]    (App.  18») 

A  statement  in  tbe  complaint  that  "a  bill 
of  particulars  is  filpd  berewith"  is  not  equiva- 
lent to  such  a  filiag.  where  required. — Mont- 
pelier  Light  &  Water  Co.  t.  Stephenson,  53  N. 
E.  444,  22  Ind.  App.  175. 

Fob  Cases  fboh  Otheb  States. 

See  89  Cent.  Dig.  Plead.  18  1015,  1016. 
See,  also,  81  Cyc.  pp.  691,  592. 

S  337.  Operation  «md  affaet  of  Sllnc  of 

scrrlee. 

[a]  (App.  imy 

Under  the  express  provisions  of  Prnc.  Act 
(Acts  tOOS.  p.  330,  c.  103)  {  3,  every  pleading 
offered  to  be  filed.  Whether  received  by  the 
coart  or  refused,  is  a  part  of  tbe  record  from 
the  time  of  the  offered  filing.— Home  Ins.  Co. 
of  New  York  v.  Orertnrf,  74  N.  E.  47,  35  Ind. 
App.  361. 

Foa  Cases  pbou  Other  States. 

See  .so  Cent.  Dig.  Plead.  {  1023. 
See,  also,  31  Cyc.  p.  592. 

t388w  Aoceptaaee  and  retnra  of  plewl- 
l^a. 

In  replevin,  see  Replevin,  S  57. 

Fob  Cases  fbom  Other  States, 

See  39  Cent.  Dig.  Plead.  §$  1022, 1023. 
See,  also,  31  Cyc  pp.  596,  597. 

S339.  Wltkdrawal  or  abaadonmemt  of 
plawUacs. 

Abandonment  of  demurrer,  see  ante,  I  212, 

Competency  of  abandoned  pleadings  as  admis- 
sions, see  Evidence,  fi  208. 

Effect  of  amendment  as  withdrawal  of  original 
pleading,  see  ante,  §§  204. 

Effect  of  failure,  to  appear,  see  Affeabance, 
i  29. 

Kffect  of  withdrawal  of  appearance,  see  Ap- 
pearance, i  27. 

Effect  on  ruling  as  to  plea  in  avoidance  of  mat- 
ter available  under  general  denial  withdrawn, 
see  ante,  S  136. 

Review  of  decisions  involving  discretion  of  court, 
see  Appeal  and  Error,  S  960. 

Wairer  of  objections,  see  post,  {  426. 
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Waiver  of  oldectloiis  to  proceediDg  ui  ori^nal 
complaint  on  vithdnwal  of  aolMtitated  comr 
plaint,  Me  post;  {  406. 

Waiver  of  objectiraa  to  rulings,  see  poat^  i  416. 

W    (Sop.  1824) 
A  party  has  a  right  to  withdraw  a  demur- 
rer at  any  time  before  the  judgment  on  it  la 
recorded,  unless  the  demurrer  t>e  friToIous.— 
CaU  T.  Ewing,  1  Blackf.  301. 

[b]    (Sap.  1S41) 

Where  the  circait  conrt  refused  to  permit 
the  defendant  to  withdraw  one  of  bis  pleas  aft- 
er some  of  tlie  jurors  were  sworn,  where  the 
withdrawing  of  them  would  have  deprived  the 
plaintiff  of  the  nght  to  open  and  close  the 
cause  to  the  jury,  the  supreme  court  htld  that, 
admitting  they  had  a  supervisory  power  over 
the  discretion  of  the  court  below  in  such  a 
case,  a  point  not  decided,  there  was  no  reason 
for  supposing  that  the  discretion  in  this  case 
had  been  improperly  exercised.— Sanders  t. 
Johnson,  6  Blackf.  60,  36  Am.  Dec.  604. 

[C]  (8np.  IMS) 
The  court  may  permit  the  plaintiff  to  with* 
draw  a  demurrer  to  a  plea,  and  reply  to  it, 
after  the  giviog  of  an  opinion  against  the  plea, 
but  before  Judgment  rendered  on  the  demurrer, 
—Berry  v.  McDonald,  7  Blackf.  371. 

[d]  (Sap.lSGfi) 

It  is  diacretionnry  with  the  circait  conrt 
to  allow  a  party  at  any  time  before  entering 
into  final  trial  to  withdraw  a  demurrer,  and 
answer  the  pleading  to  which  it  was  filed.— 
Dunn  T.  Sparks,  7  Ind.  490. 

[•]    (Sap.  1809) 

A  defendant,  wbo  answers  and  then  with- 
draws  his  appearance,  thereby  withdraws  bis 
answer  also.— Sloan  t.  Wittbank.  12  Ind.  444. 

[f]  (Sap.  18G8) 

Whether  an  offer  of  the  defendant  to  with- 
draw  a  paragraph  of  his  answer,  on  condition 
that  the  evidence  applicable  to  it  shall  be 
stricken  out,  shall  be  accepted  or  refused,  is 
within  the  discretion  of  the  court— Bnrrougba 
T.  Hunt,  IS  Ind.  178. 

[g]  (Snp.  1868) 

The  nisi  prius  courts  may,  in  the  exercise 
of  a  reasonable  discretion,  permit  amended  an- 
swers to  be  filed  after  previous  answers  have 
been  withdrawn.— City  <^  Anrora  v.  Cobb,  21 
Ind.  492. 

[h]  iSnp.  1864) 

The  court,  in  the  exercise  of  a  sound  dis- 
cretion, upon  proper  cause  shown,  may  allow 
pleadings  in  bar  to  be  withdrawn,  and  pleas 
in  abatement  to  he  filed. — Patterson  v.  Mercer, 
23  Ind.  16. 

It  is  not  a  sufficient  reason  for  allowing 
pleadings  in  bar  to  be  withdrawn,  and  a  plea 
in  abatement  fiied,  that  the  defendant's  coun- 
sel thinks  the  plea-  best  snlted  to  meet  the 
facts  of  the  case. — Id. 


[I]  (Sttp-UTl) 
When  an  answer  baa  been  filed,  and  a  de- 
murrer sustained  to  one  para^gnph  ttiereof,  and 
a  reply  filed  to  other  paragraphs,  the  plaintiff 
should  take  leave  to  withdraw  hhi  pleadings  be- 
fore filing  an  amended  complaint^Miles  t. 
Buchanan,  36  Ind.  49p. 

Ul  (Sup.  1877) 
The  court  may  properly,  after  the  concla- 
sioo  of  the  evidence  in  a  case,  refuse  leave  to 
withdraw  an  answer  to  allow  the  filing  of  a 
demurrer  to  the  complalntr-Leeds  t.  Boyer,  59 
Ind.  289. 

[k]    (Sup.  1SS2) 

Where  defendant  filed  a  demurrer  to  the 
amended  complaint,  this  operated  as  a  with- 
drawal of  an  answer  previously  filed  to  the 
original  complaint.— Wintermute  v.  Reese,  84 
Ind.  30a 

[I]    (Sap.  18S5) 
It  is  discretionary  with  the  trial  court  to 
permit  pleas  in  Imr  to  be  withdrawn,  and  to 
give  leave  to  file  a  plea  in  abatement— D.  S. 
Morgan  &  Co.  v.  Whit^  101  Ind.  413L 

[m]    (Sap.  1886) 

A  plaintiff  may,  at  any  time  before  the 
jury  retire,  dismiss  part  of  his  complaint;  and 
a  general  objection  to  the  offer  to  dismiss  will 
present  no  available  question  on  appeal ;  for, 
if  the  dismissal  leaves  the  complaint  Indefinite, 
the  defendants  should  move  to  make  it  more 
specific— Louisville,  N.  A.  &  C.  Ry.  Co.  t, 
Worley,  107  lad.  320,  7  N.  E.  215. 

[n]  (Sup.  1S87) 
Where  a  pleading  contains  an  admission, 
the  party  has  a  right  to  show  under  what  cir- 
rumstances  his  pleading  was  written  and  to 
explain  or  contradict  it  by  any  competent  evi- 
dence, but  he  cannot  destroy  its  competency 
by  withdrawal.— Baltimore  &  O.  &  C.  Ry.  Co. 
T.  Evarts,  14  N.  E.  S69,  112  Ind.  533. 

[o]     (Snp.  1890) 

Where  a  defendant,  after  the  allowance  of 
an  amendment  to  the  ccunplalnt,  asked  permis- 
sion to  withdraw  its  demurrer  to  the  original 
complaint,  tt  is  the  duty  of  the  court  to  grant 
the  request,  and  a  refusal  is  error. — Hartford 
City  Natural  Gas  &  Oil  Co.  V.  Love,  25  K.  13. 
34(5,  125  Ind.  275. 

[Pl    (Sup.  1900) 

An  agreement  that  "all  matters  material  in 
evidence  might  be  proved  under  the  general  de- 
nial to  the  pleadings,  the  same  as  if  specially 
pleaded  by  cross  complaint,  answer,  or  reply," 
does  not  withdraw  from  the  record  cross  com- 
plaints Sled  when  the  agreement  was  made. — 
Capital  Nat  Bank  v.  Reid,  65  N.  B.  1023,  154 
Ind.  54. 

[Q]    f  App.  1903) 

When  a  pleading  Is  withdrawn,  the  rulings 
thereon  pass  out  of  the  record. — Chappell  v. 
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Jasper  Coonty  Well  ft  Gas  Co..  66  N.  BL  516^ 
31  lod.  App.  110. 

Jfta  CXSES  FBOU  Otheb  Statkb. 

Sbb  30  Cent.  Dxo.  Plead.  H  1033-1015 ;  22 

Cekt.  Dio.  Ex.  ft  Ad.  1 1840. 
See,  also,  31  Cyc.  pp.  600-603. 

{S40.  Lost  or  ^iteoyed  plwiiHwga. 

[t]    (Bap.  IS19) 
The  court  may  properly  order  new  plead- 
inn  to  be  filed  Id  place  of  those  lost  from  the 
files.~LndIow  v.  Kioc^d,  1  Blackt.  488. 

[b]  (Sap.  1862) 

Lost  pleadinfCR  may  be  supplied.— Sidoer  r. 
Ultchell.  18  Ind.  224. 

[c]  <S«».ittl) 

Where  a  paratrraph  of  a  complaint  lias  been 
lost,  and  the  plaintiff  voluntarily  goes  to  trial, 
making:  no  applicatifm  to  supply  the  loss  by 
substitution  until  the  finding  of  the  court  is  be- 
ing annoDuced.  such  substitution  may  properly 
be  refused.— Sharpe  x.  DiUman.  77  Ind.  280. 

[d]  (Sup.  1882) 

The  papers  and  pleadings  in  a  case,  and  the 
record  of  the  judgment,  were  stolen  from  the 
files  of  the  court.  Held  that,  in  reioststing  the 
jadgment,  it  was  not  necessary  to  reinstate  the 
pleadings  or  to  perpetuate  the  evidence  of  their 
exifitenee  or  contents.— Cox  y.  Stout,  85  lud. 
422. 

[•1     (8np.  1882) 

A  paper  furnished  by  counsel  to  the  clerk 
(U  a  substitute  for  a  lost  pleading,  without  or- 
der or  leave  of  court,  is  no  part  of  the  record.— 
Boikam  r.  McElfresh,  88  Ind.  223. 

ra  (App.  1902) 
Cnder  Bums'  Rev.  St  1901,  I  382.  pro- 
viding that,  if  an  original  pleading  be  lost,  the 
conrt  may  authorize  a  copy  to  be  filed  and 
nsed,  a  copy  of  the  lost  original  complaint  In 
an  action  may,  at  the  close  of  the  evidence  and 
aignment,  be  filed  on  leave  of  court— Pape  v. 
Fetgnion,  62  N.  E.  712.  28  Ind.  App.  29& 

A  aubatitnted  complaint,  filed  in  place  of 
the  lost  original,  la  presumed  to  be  a  true  copy 
of  such  original,  and  takes  ita  place  as  of  ttie 
date  of  the  original  filing.— td. 

Fob  Casbs  ratni  Otrer  States, 

Sbb  39  CBirr.  Dia.  Plead.  H  1026-1032. 
8e^  alao,  31  Cyc.  pp.  598-600. 


ZI.  MOTIONS. 

Effect  of  remedy  by  motion  In  ejectment  as 
affecting  remedy  by  demurrer,  see  EliBCi- 
MENT,  §  73. 

Errof  in  motion  as  ground  for  new  trial,  see 
New  Tbial,  S  18. 

Failure  to  take  objection  by  motion  as  waiver 
thereof,  see  post,  {  406. 

la  actions  to  contest  or  set  aside  wills  or  pro- 
bate, see  Wills,  9  284. 


In  equity,  see  Equitt,  SS  261-264. 
Objections  to  pleading  taken  by  demurrer  or 

motion,  see  ante,  ii  103-196. 
Raising  defense  of  limitations  by  motiw,  see 

LiuiTATioK  or  Actions.  {  180. 
Raising  defense  of  res  judicata,  see  Judqicekt, 

S048. 

Record  for  purpose  of  review,  see  Affeal  and 

Ebbob,  %i  501,  518. 
Review  of  decisions,  see  Appeal  and  Ebbob. 

S8  106,  256,  682,  060,  1024,  1039.  1042. 
Waiver  of  objectiona  to  rulings,  see  post,  1  426. 

S  341.  Scope  uid  pnrpoaas  of  ranwdy  by 
Btotlom  in  ceneral. 

[a]  A  motion  to  strike  out  cannot  perform  the 
office  of  a  demurrer.— (Sup.  1855)  Port  t.  Wil- 
liams, 6  Ind.  219;  (1871)  Oorden  v.  Garr,  37 
Ind.  403;  (1880)  City  of  Elkhart  v.  Simonton. 
71  Ind.  7 ;  (1882)  ItfcCammack  v.  McCammack, 
80  Ind.  387;  (1885)  Burk  v.  Taylor,  108  Ind. 
390,  3  N.  E.  129;  (1896)  Atkinson  v.  Wabash 
R.  Co.,  143  Ind.  SOI.  41  N.  B.  947;  (1908) 
Toledo  &  I.  Traction  Co.  v.  Toledo  &  G.  Intei^ 
urban  Ry.  Ca.  171  Ind.  213. 86  N.  E.  54 ;  (App. 
1900)  Ellison  v.  BraDstrattor,  88  N.  E.  963. 

tb]    (Sap.  1889) 

A  motion  to  "strike  out  another  motion  to 
strike  out"  is  not  known  in  ritber  the  code  or 
common-law  ssrsttm  of  pleading. — White  v.  D. 
S.  Morgan  ft  Co.,  21  N.  E.  808^  119  Ind.  338. 

IcJ  (8pp.im7) 

There  is  no  error  in  refuring  to  entertain 
a  motion  to  strike  out  a  motion.— Clause  Print- 
ing-Press  Co.  v.  Chicago  Tniat  ft  Savings  Bank, 
48  N.  E.  245,  148  Ind.  6Sa 

[d]  (Sop.  1906) 
Where  smne  of  the  defendants  moved  tbat 
the  causes  contained  in  a  complaint  alleged  to  be 
multifarious  be  separately  docketed  as  against 
each  of  them,  and  others  subsequently  moved  for 
a  separate  trial  as  to  the  causes  alleged  against 
them,  the  question  of  multifariousness  of  the 
complaint  is  necessarily  pxesented.— Boonville 
Nat.  Bank  v.  Blakey,  166  Ind.  427.  76  N.  E. 
529. 

Fob  Cabeb  noH  Otheb  States. 

See  39  Cent.  Dio.  Plead.  H  1046,  1047. 
See.  also.  28  Cyc.  pp.  46.  46,  31  Cyc  pp. 
604,  605. 

f  342.  Jvdcmont  ob  pleadlnca. 

Harmless  error  in  rulings  on  motions,  see  Ap- 
peal AND  Ebbob,  |  1039. 
In  ejectment,  see  Ejectment.  |  79. 

Fob  Cases  ntou  Otheb  States. 

See  39  Cent.  Dig.  Plead.  fiS  1048-1077;  27 
Cent.  Dio.  Inj.  §  430  ;  28  Cent.  Dia. 
Insurance,  8  1631 ;  39  Cent.  Dio.  Paymt 
8  252;  41  Cent.  Dio.  Quiet  T.  |  88. 

See.  also,  31  Cyc.  pp.  605-015. 
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S  347 


1848.         Im  BeBesmL 

[a]  (Sup.  U5T) 

Where  a  declRTatioD  settins  up  a  judgment 
before  a  justice  of  the  peace  in  another  state 
was  silent  on  the  subject  and  the  answer  al- 
leged affirmetirely  a  want  of  jurisdietion  and 
the  reply  dfd  not  traverse  that  arennent,  de- 
fendant was  entitled  to  a  judgment  on  the  plead- 
ings.—Willey  V.  e^trickland.  8  Ind.  453. 

[b]  <Sap.  1863) 

Suit  to  set  aside  a  wife's  title  in  rcrtain 
lands,  on  the  ground  of  fraud,  aud  to  subject 
ihe  same  to  the  debts  of  her  husband.  She  an- 
swered In  15  paragraphs,  of  which  the  last  stat- 
ed that  the  land  was  purchased  with  the  pro- 
ceeds of  certain  real  estate  owned  by  the  wife 
as  her  separate  property,  and  purchased  for  her 
with  the  knowledge,  consent,  etc..  of  the  plain- 
tiff. To  this  paragraph  there  was  no  reply. 
There  was  a  trial  and  verdict  for  the  defendnat. 
Held,  that  the  defendant  might  have  had  Judg- 
ment on  a  motion  based  on  the  pleadings,  and 
thongh  this  had  been  neglected,  yet.  under  the 
verdict  in  her  favor,  the  court  would  not  con- 
sider errors  at  the  trial  assigned  by  the  plain- 
tiff.—Xeedham  T.  Webb.  20  Ind.  213. 

[c]  (Sap.  18«7) 

A  refusal  of  the  plaintiff  below  to  reply  to 
an  answer,  setting  up  new  matter  constituting 
a  valid  defense  to  the  action,  entitles  the  de- 
fendant to  a  judgment,  under  the  statute,  with- 
out a  trial.— Shirts  v.  Irons,  28  Ind.  4.'i8. 

(dl    {Sup.  1886) 

Where  a  party  has  waived  the  right  to  re- 
qnire  an  answer,  by  agreeing  to  submit  the 
cause  for  trial,  he  cannot  ask  for  judgment  on 
the  pleadings.— Hartlep  v.  Cole,  101  Ind.  458. 

[•1     (App.  1891) 

Where  a  paragraph  of  an  answer  contain- 
ing a  general  plea  of  paj-ment  is  not  replied  to, 
it  is  proper  to  enter  judgment  for  the  defend- 
ant, and  the  sufficiency  of  the  other  paragraphs 
of  the  answer  is  immaterial.— Adams  v.  Tuley, 
1  iDd.  App.  4»0,  27  X.  E.  991. 

m  <A*p.  UK) 
Where  plaintiff  in  an  actioo  on  a  note  fails 
to  reply  to  one  paragraph  of  answer,  alleging 
want  of  conrideration.  after  his  demurrer  there- 
to Is  overruled,  judgment  should  be  entered  for 
defendant,  thongh  plaintiff  has  also,  by  general 
denial,  put  In  tesne  the  plea  of  payment  made  in 
another  paragraph.- Kent  v.  San).  14  Ind.  App. 
72,  42  N.  E.  496. 

Fob  Cases  fbou  OrnEB  States, 

See  39  Cent.  ,  Dig.  Plead.  S8  1048-1051 ; 

39  Cent.  Dio.  Paymt.  S  252. 
See,  also,  31  Cyc.  p.  606. 

1 846.  —  lunfieleMt  omiuw  of  wrtiom  or 
defense. 

fa]    (Sop.  1839) 

Where  a  plea  professes  to  answer  only  part 
of  the  cause  of  action,  plaintiff's  reply  to  the 
plea,  without  demanding  judgment  for  that  part 


of  his  demand  not  covered  by  the  plea,  will  oot 
operate  as  a  discontinuance,  U,  after  a  demur- 
rer to  ttie  replication  is  overroled  at  the  same 
term  at  which  the  plea  was  filed,  be  demands 
judgment  therefor.— Hunt  t.  Mananr,  5  Blackf. 
214. 

tbl    ffiap.  1851) 

On  a  foreign  attachment  against  A.  npon  a 
debt  evidenced  by  a  joint  and  several  note  uf  A. 
and  R..  the  defendant  pleaded  that  B.  was  a 
resident  of  the  county  and  the  owner  of  lands 
and  goods  sufficient  to  satisfy  the  note.  Held, 
that  the  court  was  authorized  to  treat  such  plea 
as  a  plea  In  bar,  and  render  a  judgment  quod 
recuperet.— Higgins  v.  Pence.  2  Ind.  566. 

[c]  (Sap.  1857) 

The  plaintiff  is  entitled  to  judgment  on  the 
plpadingR,  where  the  defense  relied  upon  as  a 
bar  to  an  action  of  trespass  is  an  order  of  the 
county  commissioners  authorizing  the  opening 
of  a  private  way,  which  order  is  void  on  Its  face. 
—Barnard  v.  Haworth,  9  Ind,  103. 

[d]  (Snp.  1860) 

A  judgment  for  the  plaintiff  over  the  fun- 
eral issue  untried  is  error. — ^Talbott  t.  Arm- 
strong, 14  Ind.  254. 

[e]  (Sap.  1878) 

In  an  action  to  quiet  title,  where  defend- 
ant answered  by  special  plea,  admitting  the  title 
claimed  by  plaintiff,  but  alleging  that  prior  to 
the  conveyance  to  plaintiff  defendant  had  pur- 
chased the  property  at  a  sheriff's  sale  under  de- 
cree of  foreclosure  of  a  mortgage  executed  by 
plaintifTs  grantor,  held  that,  on  an  issue  of  gen- 
eral denial  by  plaintiff,  he  was  not  entitled  to 
judgment  on  the  pleadings.— Stevens  t.  Over- 
turf.  62  Ind.  831. 

[f]  (flap.  1889) 

In  an  actioo  on  a  note  and  mortgage  se- 
curing its  payment,  executed  to  plaintiff  by  de- 
fendant, the  complaint  alleged  that  L.  had  pos- 
session of  the  note  and  mortgage,  claiming  an 
interest  therein,  but  that  be  bad  none.  Defend- 
ant answered,  bringing  into  court  the  amount 
alleged  to  be  due,  and  prayed  the  court  to  de* 
termlne  who  was  entitled  to  the  money,  1^  as- 
serted title  by  delivery.  Held,  that  It  was  prop- 
er to  overrule  plaintiFs  motion  for  judgment 
on  the  pleadings  against  defendant.— Doyal  v. 
T>andeB.  119  Ind.  479^  20  N.  E.  719,  21  N.  E. 

lloa 

Fob  Cases  fboh  Othkb  States. 

See  39  Cent.  Dig.  Plead.  S$  lai^-lOTA; 

27  Cent.  Dia.  Inj.  I  430  ;  28  Cent.  Dio. 

Insurance,  {  1631 ;  41  Cent.  Dig.  Quiet. 

T.  f  88. 
See,  also,  31  Cyc.  p.  608. 

g  347.           Dofootlve  plwiJtiiK. 

[a]    (Sap.  1860) 

A  reply  defective  because  not  TeriSed  by 
affidavit  Is  yet  sufficient  to  prevent  a  judgment 
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for  mot  of  a  replr.— Wells  t.  IMckey,  15  Ind. 

361. 

FV)B  Cases  fbom  Otheb  States, 
Sex  39  Cent.  Dia.  Plead.  S  1052. 
See,  also,  31  Cjc  pp.  607,  008. 

1349.  AdBlssioiu  in  plMdlBS. 
M  I8«p  IMS) 
To  a  complaint  a  general  denial  and  a  spe- 
Hal  answer  stating  facts  barring  recovery  were 
filfd.  To  the  answer  there  was  a  reply  of  con- 
fMsion  and  avoidance.  Held  that,  after,  demur- 
trr  to  the  reply  was  sustained,  and  plaintiff  re- 
fiif^d  to  plead  further,  judgment  was  properly 
midered  for  defendant  on  the  pleadings;  Bums' 
Rpv.  St.  1001,  I  :H0.  providing  that  every  ma- 
terial allegation  of  new  matter  in  the  answer 
not  controverted  by  the  reply  sball  be  taken  as 
tme.— Hibberd  Trask,  07  N.  £.  179.  160  Ind. 
498. 

Fos  Casks  frou  Otheb  States. 

See  39  Cent.  Dig.  Plead.  §|  1067-1069. 
See.  also.  SI  C7C.  p.  606. 

1850.  ^—  AppUcfttlan  mmA  prooeedlmss 

thereon. 

[a]  (S«p.l86&) 

Where  an  answer  to  a  eomplaint  in  three 
paregraphs  professes,  in  terms,  to  answer  only 
;       tb*  first,  a  motion,  after  verdict  for  the  plaio- 
!       tilf.  for  a  judgment  "on  the  pleadings,"  is  too 
Taeae  and  indefinite.— Holcraft  v.  King,  25  Ind. 
SZ. 

I  [b]    {Sup.  I8W> 

I  A  motion  for  judgment  on  the  pleadings 

I  most  direct  the  court's  attention  to  the  specific 
point  soagbt  to  be  raised. — Brown  v.  Jones,  125 
Ind.  375,  25  N.  E.  452,  21  Am.  St.  Rep.  227. 

Foi  Cases  from  Other  States, 

See  39  Cent.  Dig.  Plead.  fS  1053,  1054, 

1070-1077. 
See,  also.  31  Cyc.  pp.  606.  607. 

1351.  StrlUnc  ont  pleading  or  defense. 

Inhibits  annexed  to  pleading,  see  ante,  |  307. 
Gmand  for  new  trial,  see  New  Trial.  {  1«. 
In  action  for  divorce  on  nonpayment  of  alimony, 

Divorce.  {  262. 
Motion  to  strike  cot  as  demurrer,  see  ante,  $ 
341. 

Xwwaity  of  reswearing  jury  after  striking  out 

pl«a  in  abatement  for  want  of  veriflcation. 

■ee  JuBT,  I  148. 
PftitioD  to  compel  payment,  of  claim  against 

dw^ent's  estate,  see  Executokb  and  Ad- 

amsrBATORS,  S  283. 
Raiang  defense  of  limitations  by  motion  to 

strike  oat.  see  LnciTATiON  or  Actions,  | 

Remedy  by  demurrer,  see  ante,  |S  102-196. 
Rfview  of  decisions,  see  Appeal  akp  Brbob, 

tl  960,  1042. 
Ri^t  to  strike  out  pleading  as  against  motion 

to  amend,  sec  ante.  S  271. 
Waiver  of  objections  to  rulings,  see  post,  f  426. 


Fob  Gana  feou  Other  States, 

Bee  89  Gekt.  Dig.  Plead.  SS  1078-1146;  17 

Cent.  Dig.  Eject.  I  219;  23  Cent.  Dig. 

Forci.  E.  &  D.  S  128. 
See.  also.  31  Cyc.  pp.  615-643;  note,  115 

Am.  St  Bep.  950. 

§  352.    In  generaL 

[a]  Special  pleas  amouoting  only  to  the  gen- 
eral issue  are  properly  stricken  out  on  motion. 
—(Sup.  1839)  Lair  v.  Abrams,  5  Blackf.  191 ; 
(1874)  Ohio  &  M.  Ry.  Co.  v.  Selby,  47  Ind. 
471,  17  Am.  Rep.  719;  (1885)  Stevens  v.  I^ 
Fayette  &  Concord  Gravel  Road  Co.,  90  Ind. 
392. 

[b]  Where  the  general  issue  is  pleaded,  any 
other  pleas  merely  amounting  to  the  general 
issue  may  be  rejected  on  motion. — (Sup.  1845) 
Jackson  v.  Yandes,  7  Blackf.  526;  (1840) 
Crookshaok  v.  Kellogg,  8  Blackf.  256. 

[cl  Where  several  pleas  filed  are  substantially 
the  same,  the  eonrt  may.  on  motion,  set  aside 
all  of  them  except  one.--<Sup.  1846)  Lomax  v. 
Bailey,  7  Blackf.  590;  a853)  Hunt  t.  Bailey. 
4  Ind.  630. 

[d]  (Svp.  166S) 

The  setting  aside  of  a  special  plea  cannot 
be  complained  of  when  another  remaind,  under 
which  the  defense  set  up  in  the  former  plea 
could  be  made  out  in  bar  of  the  action.— 'Wood 
V.  Commons,  3  Ind.  41& 

[e]  (Sap.  185E) 

A  count  may  be  bad  on  demurrer,  which 
yet  cannot  be  regarded  as  a  nullity  and  reject- 
ed on  motion:— Heddy  v.  Driver,  6  Ind.  350. 

[f]  Other  defenses  contained  in  the  same  par- 
agraph with  a  denial,  whether  equivalent  to  it 
or  not,  may  be  stricken  out  on  motion. — (Sup. 
1858)  Johnson  v.  Crawfordsville,  F.  K.  &  Ft. 
W.  R.  Co.,  11  Ind.  280;  (1858)  Garrison  v. 
Clark,  Id.  369;  (1859)  Indianapolis,  F.  &  C. 
R.  Co.  V.  Taffe.  11  Ind.  4S8. 

[g]  (Sap.l8G9) 

The  declaration  set  np  various  connected 
allegations.  The  answer  contained  a  general 
denial  and  specific  denials  of  the  allegations. 
The  latter  were  stricken  ont  on  motion,  and  the 
court  held  that  this  was  correctly  done,  as  re- 
peated denials  only  confuse  the  Jary  and  Incum- 
ber the  record.— Page  v.  Ford,  12  Ind.  46; 
Campbell  v.  Swasey,  Id.  70. 

[hi  (S«».l8a) 

Where  a  general  denial  is  pleaded  in  a  suit 
on  a  judgment,  a  further  answer  of  nul  tiel  rec- 
ord may  be  rejected  on  motion  as  snrplnsage.— 
Westcott  T.  Brown,  13  Ind.  83. 

[1]    (Snp.  1860) 
The  remedy  for  an  argumentative  answer 
is  by  a  motion  to  strike  It  out  and  cause  a 
simple  denial  to  be  substituted.— Williams  v. 
Port,  14  Ind.  5G9. 
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01   (Sop.  1881) 
Ol^}ectioiis  to  a  leply,  on  tbe  groiuid  of 
dapllcitr  or  redundancy,  mnst  be  taken  hj  mo- 
tioD.-^ndali  T.  Trusteea  of  Vincennes  Universi- 
ty, 16  Ind.  S6. 

[k]    (Snp.  1861) 

Departnre  should  be  objected  to  by  motion. 
— Reilly  t.  Rucker,  16  Ind.  803. 

pck]  (8«».uei) 

Under  the  Code,  the  Joining  of  a  father's 
right  of  action  for  loss  of  service  with  the 
claim  of  the  child  for  tlie  personal  injury  to 
himself  would  be  duplicityt  to  be  taken  advan- 
tage of  by  motion  to  strike  out— Rogers  v. 
Smith.  17  Ind.  323,  79  Am.  Dec.  483. 

D]  Where  an  argumentative  or  special  denial 
is  filed  in  connection  with  a  general  dental,  the 
former  may  l>e  atridten  out  on  motion. — (Sup. 
1865)  Holcraft  T.  King.  25  Ind.  352;  (1874) 
Western  Union  TeL  Co.  t.  Meek.  49  Ind.  53. 

HI]    (Snp.  1866) 

The  complaint,  in  a  suit  for  damages  caus- 
ed by  the  sinking  of  a  flatboat  while  it  was  be- 
ing towed  by  the  defendant's  steamboat,  alleged 
that  the  loss  resulted  from  the  unskillfulnesa 
and  negligence  of  the  defendants,  their  servants, 
etc.  The  defendant  pleaded  a  general  denial, 
and  that  the  loss  resulted  from  the  fault  and 
oegligence  of  the  plaintiffs.  Beld.  that  the  sec- 
ond answer  amounted  only  to  a  denial,  and  was 
properly  stricken  out  on  motion^Neal  t.  Scott, 
25  Ind.  440. 

[m]    (Snp.  1S») 

Where  a  demurrer  has  heen  properly  over- 
ruled and  another  demurrer  for  the  same  cause 
is  filed  to  the  same  pleading,  there  is  no  avail- 
able error  In  striking  out  the  latter  demurrer. 
— Goodwine  v.  Miller,  32  Ind.  419. 

[mm]    (Snper.  1873) 

Where  a  special  plea  amounting  to  a  gen- 
eral issue  is  pleaded  with  the  general  issue,  ob- 
jection should  t>e  taken  by  motion. — Greenstreet 
T.  Norris.  Wils.  419. 

[n]  (S11D..1874) 

It  is  not  error  to  snstain  a  demnrrer  to  an 
argumentative  pleading,  though  the  better  prac- 
tice is  to  strike  it  out  on  motion.— O'Harra  t. 
Stone,  48  Ind.  417. 

Can]    (tap.  1876) 

An  answer  to  a  complaint  for  libel,  based 
on  perjury,  which  contains  no  defense  except  a 
denial  of  malice,  may  be  strw^  out  where  an  an- 
swer of  general  denial  is  filed.- Downey  t.  Dil- 
lon, 52  Ind.  442. 

[o]     (Sup.  18T6) 

In  an  action  for  the  value  of  goods  sold 
and  delivered  by  the  plaintiff  to  the  defendant, 
the  answer  set  up  a  defect  of  parties,  in  that 
the  plaintiff  had  no  interest  in  the  cause  of  ac- 
tion; that  the  goods  were  sold  by  plaintiff  to 
a  third  person  named,  and  by  him  to  defendant ; 
and  that  defendant  never  purchased  of  plaintiff 


any  portion  of  tbe  goods.  Beld,  that  there  was 
no  error  in  striking  out  this  answer,  on  motion; 
there  being  an  answer  of  general  denial  remain- 
ing.—Ma  rshaU  T.  Beeber,  03  Ind.  119. 

[do]     (Snp.  1877) 

In  an  action  on  an  Injunction  bond  con- 
ditioned only  that  the  injunction  should  be 
wrongful,  if  additional  breaches  be  assigned 
than  the  only  asrignable  breach,  vis.,  that  tiie 
injunction  was  wrongful,  the  remedy  la  by  a  mo- 
tion to  strike  them  out— Boden  t.  Dill,  98  Ind. 
273. 

[p]     (Snp.  1ST8) 

Under  2  Rev.  St.  p.  155,  S  299,  providing 
for  striking  out  the  answer  and  entering  a  de- 
fault against  defendant,  who,  upon  being  sub- 
p<£uaed  as  a  witness  on  behalf  of  the  plaintiif. 
refuses  to  appear  and  testify,  a  joint  answer 
by  such  defendant  and  a  codefeadaot  may  be 
struck  out.  so  far  as  the  recusant  defendant  la 
concemed.-~NelB4Hi  v.  Neely,  63  Ind.  194. 

b>p]  (Snp.im) 

Where  a  paragraph  of  answer  is  pleaded 
to  the  whole  complaint,  its  sufficiency  is  not  to 
l>e  tested  by  a  motion  to  strike  out— State  ex 
rel.  Nave  v.  Newlln,  69  Ind.  108. 

[q]  (Snp.U8l) 

Where  a  complaint  states  a  cause  of  ac- 
tion for  the  recovery  of  land,  an  objection  to 
its  sufficiency  to  authorize  the  award  of  ind- 
dental  relief  audi  as  the  correction  of  a  deed, 
asked  thereby,  should  be  taken  by  motion  to 
strike  the  allegations  as  to  such  relief,  or  by 
motion  to  make  them  more  specific — Smith  t. 
Kyler,  74  Ind.  575. 

[qq]    (Snp.  1881) 

Where  the  real  defense  presented  by  a  par- 
agraph of  the  answer  is  property  In  third  per- 
sons, this  Is  admissible  under  Oie  general  de- 
nial, even  though  the  seisure  of  the  property 
be  alleged  to  have  been  justified  by  a  writ  of 
execution;  and  there  is  no  available  error  in 
striking  out  such  paragraph.— Lane  r.  Sparks, 
75  Ind.  27& 

[r]    (Snp.  1881) 
Where  a  pleading  is  not  so  insufficient  as  to 
state  no  cause  of  action  or  defense  the  remedy 
is  by  motion.-— C^wder  t.  Reed,  80  Ind.  1. 

[rr]  (8np.I8S2) 

In  an  action  for  obstructing  a  private  way 
over  defendant's  laud,  a  defense  that  the  use 
of  the  way  was  not  adverse,  but  was  under  li- 
cense from  defendant,  is  available  under  a  gen- 
eral denial,  and  there  is  no  available  error  in 
striking  It  out— HiU  t.  Hageman,  84  Ind.  287. 

[B]  (Snp.  1S8S) 
It  is  not  error  to  sustain  a  demurrer  to  a 
general  denial  of  an  application  for  a  receiver, 
though  the  better  practice  is  to  reach  the  same 
result  by  means  of  a  motion  to  strike  out  or  to 
reject.— Bitting  v.  Ten  Eyck,  85  Ind.  337. 
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[M]  (Sap.lSSS) 

Wbere  two  defenses  are  blended  in  one 
par^raph,  the  remedy  is  by  motion.— Wood- 
Toith  T.  Zimmerman,  82  Ind.  849. 

[t]  (9BV1884) 

An  answer  containing  a  valid  aet-off  should 
not  be  stricken  out,  though  it  also  contains 
much  idle  and  superfluous  matter.— Newman  t. 
Ugonier  Building,  Loan  &  Savings  Ass'n,  97 
Ind.  296. 

[tt]  (■ap.l8S7) 

An  answer  in  abatement,  not  supported  by 
iffidarit,  and  pleaded  with,  instead  of  before, 
an  answer  in  bar,  as  required  by  the  Code  (Rev. 
St.  1881,  i  365),  may  well  be  stricken  out.  on 
motion.— State  ex  Tel.  Rublman  v.  Rublman, 
111  Ind.  IT,  11  N.  E.  793. 

[ul  (App.1891) 

In  an  action  brought  by  a  buyer  against 
the  sellers  of  a  cow,  the  property  of  a  third 
person,  who  recovered  a  judgment  for  Its  val- 
ue against  the  buyer  and  the  sellers,  the  answer 
was  a  general  denial,  with  a  special  paragraph 
alleging  that  in  the  action  to  recover  for  the 
cow  the  sellers  had  taken  an  appeal  from  the 
judgment,  and  that,  while  it  was  pending,  the 
bnyer  paid  the  judgment,  and  thereupon  their 
appeal  was  dismissed.  Held  that,  as  these  facts 
could  have  l>een  shown  under  the  general  denial, 
the  court  did  not  err  in  striking  out  the  special 
paragraph.— Bash  t.  Young,  2  Ind.  App,  297, 

28  X.  E.  844. 

[oal  (8iip.U9» 

irnder  Rev.  St.  1881,  H  1055,,  1071.  pro- 
riding  that,  in  a  suit  to  quiet  title,  all  matters 
of  defense  may  be  proven  under  the  general  de- 
idal.  ft  Is  not  error  to  strike  out  an  additional 
paragraph  of  the  answer  setting  up  a  special 
defense.-Mason  v.  Boll.  130  Ind.  200,  29  N. 
E.  1135. 

W    (App.  I8S2) 

Where  an  answer  of  set-off.  which  ts  filed 
in  an  action  in  which  a  set-off  is  not  allowed 
by  law,  states  a  cause  of  action  against  plain- 
tiff, the  proper  practice  is  to  move  to  strike  it 
out,  or  to  object  to  the  introduction  of  evidence 
under  it.-Howlett  v.  IMIts,  4  Ind.  App.  23,  30 
K.  E.  313. 

Ttv]  (App.  1892) 

The  remedy  for  argumentativeness  In  a 
pleading  is  by  motion.— McFadden  v.  Schroeder, 

29  N.  E.  491,  80  N.  E.  711,  4  Ind.  App.  305. 

Iw]    (Snp.  1893) 

That  a  plea  is  not  responsive  to  allegations 
of  the  complaint  should  be  taken  advantage  of 
b;  motion  to  strike  out— Milter  v.  Bapp,  135 
Ina.  614,  34  N.  E.  981,  35  N.  E.  093. 

[*v]  (App.  1893) 

In  an  action  for  money  loaned,  where  the 
answer  pleads  general  denial,  and  partnership 
between  the  parties,  it  id  not  error  to  strike 


out  the  latter  plea,  since  the  proof  is  admissible 
under  the  general  denial.— Clodfelter  v.  Lucas. 
34  N.  E.  828,  7  Ind.  App.  379. 

[z]    (Sap.  UU) 

In  an  acUon  on  a  note,  a  motion  to  strike 
out  a  cross^midalnt  alleging  fraud  and  asking 
cancellation  of  the  note  was  properly  overruled. 
—Shirk  T.  Mitchell,  36  N.  E.  850,  137  Ind.  185. 

[zx]  .  (Sap.  1897) 

It  is  not  error  to  refuse  to  strike  out  a 
cross  complaint  in  which  several  defendants 
join,  on  the  ground  that  some  of  them  are  not 
properly  parties  to  the  action,  where  such  ob- 
jection does  not  apply,  to  all.— McCoy  v.  Stock- 
man, 46  N.  E.  21,  146  Ind.  668. 

tr]    (S«p.  IBM) 

Where,  without  authority  or  consent  from 
the  legal  guardian  of  an  insane  person,  who  Is 
80  imbecile  as  not  to  know  anything  that  Is  be- 
ing done,  proceedings  were  instituted  and  an 
appeal  taken  on  behalf  of  the  insane  person, 
the  pleadings  will  be  stricken  from  the  files.— 
Chase  t.  Chase,  168  Ind.  178,  71  N.  E.  485. 

[yy]    (Sup.  1906) 

Defects  of  substance  in  a  bill  cannot  be 
taken  advantage  of  by  a  motion  to  strike. — 
Guthrie  V.  Howland.  7S  N.  E.  239, 164  End.  214. 

[s]    (Snp.  iHifi) 

Under  the  Civil  Code  a  motion  to  strike 
out  a  pleading  is  not  designed  to  perform  the 
office  of  a  demurrer,  and  the  sufficiency  of  the 
pleading  in  regard  to  the  facts  alleged  cannot 
properly  be  challenged  In  whole  or  In  part  by 
such  a  motion.— Toledo  A  I.  Traction  Co.  v.  In- 
diana &  G.  Interurban  By.  Co.,  171  Ind.  218, 
86  N.  E.  64. 

[EX]    (App.  1909) 

If  a  pleading  Is  so  palpably  irrelevant  that 
it  is  manifest  that  it  could  not  be  amended  so 
as  to  make  the  facts  stated  in  any  wise  germane 
to  the  controversy,  It  may  be  rejected  on  mo- 
tion, but  the  motion  reaches  formal  defects  only, 
and  cannot  take  the  place  of  a  demurrer  to  raise 
the  question  of  a  pleading's  sufficiency  in  mat- 
ters of  substance.— Ellison  t.  Branstrattor,  88 
N.  E.  9C3. 

[ESS]   rApp.  1910) 

Under  Burns'  Ann.  St  1908,  |  371,  pro- 
viding that  an  answer  in  bar  and  a  i^ea  in 
abatement  cannot  be  pleaded  together,  where, 
in  an  action  against  a  municipal  corporation, 
a  plea  to  the  Jurisdiction  Is  joined  with  an  an- 
swer in  bar,  the  plea  ndgbt  have  been  struck 
out  on  motion,  but  the  same  result  may  be  at- 
tained by  sustaining  a  demurrer.- Town  of 
Knox  V.  Golding,  91  N.  B.  857. 

Fob  Cases  fbou  Othek  States, 

See  39  Cent.  Dig.  Plead.  §g  1078-1091, 
1125;  17  Cent.  Dia.  Eject.  §  219;  23 
Cent.  Dig.  Forci.  E.  &  D.  S  128. 
See,  also,  31  Cyc.  pp.  615,  616 ;  note,  4  I* 
R.  A.  (N.  S.)  1185. 
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§  364.  —  Inanttoieat  allesatiOHs  or  de- 
bIaIs. 

[a]  <8np.  1855} 

The  matter  contained  in  one  paragraph  of 
an  answer  ma;  not  be  a  sufficient  defense  to 
bar  the  action;  and  yet,  if  pertinent,  a  court 
should  not  strilte  it  out  on  motion.  To  justify 
that,  it  must  be  very  irreievant  or  a  sham  de- 
feusc.—Port  V.  Williams,  6  Ind.  219. 

[b]  (Sap.  1877) 

To  a  complaltit  averring  a  conveyance  of 
lands  to  one  who  executed  his  notes  for  part  of 
the  purchase  money,  and  a  snbsequent  convey- 
ance by  the  grantee  to  defendant,  who  assumed 
payment  of  the  notes  as  part  of  the  considera- 
tion to  be  paid  by  him,  and  that  they  are  due 
and  unpaid,  an  answer  and  cross-complaint, 
averring  that  such  notes  were  secured  by  a 
mortgage  on  the  lands,  executed  to  plaintiff  by 
his  grantee,  and  that  defendant  has  conveyed 
to  a  third  person,  who  has  assumed  payment 
of  the  notes,  and  asking  that  such  third  person 
and  plaintilTs  grantee  be  made  defendants,  is 
Insufficient,  and  may  be  stricken  out  on  motion. 
—Campbell  v.  Patterson.  58  Ii^.  Gfl. 

[c]  (Sop.  1880} 

An  answer  cannot  be  struck  out  on  motion 
where  it  is  authorized  and  required  by  statute 
in  the  action  in  which  it  is  filed,  even  though  it 
be  an  InHufficient  defense  to  the  suit  or  proceed- 
ing, as  a  motion  to  strike  out  will  not  perform 
the  office  of  a  demurrer.— City  of  Elkhart  v. 
Simonton,  71  Ind.  7. 

[d]  <Snp.  18S5) 

A  motion  to  strike  out  will  not  perform 
Ihe  office  of  a  demurrer  for  want  of  sufficient 
fact."*:  and,  where  an  answer  contains  allega- 
tions that  are  pertinent  and  relevant  to  the  is- 
sue, it  is  error  to  sustain  a  motion  to  strike 
out  the  answer,  even  though  it  may  not  stafp 
a  good  defense.— Bork  v.  Taylor,  1(^  Ind.  309, 
3  X.  E.  129. 

le]     (Sup.  1889) 

^^'here  a  petition  is  not  as  definite  and  cer- 
tain as  the  rules  of  pleading  require,  the  remedy 
is  by  motion. — AVilliams  v.  Board  of  Com'rs  of 
Lawrence  County,  23  N.  E.  76,  121  Ind.  239. 

[f]  (Svp.  1891} 

A  motion  to  strike  should  not  be  soatained 
If  the  fitctB  stated  in  the  paragraph  are  perti- 
nent to  the  question  to  which  tfaey  are  address- 
ed, though  not  sufficient  to  withstand  a  demur- 
rer^MablD  v.  Webster.  28  N.  E.  883,  129  Ind. 
430,  28  Am.  St  Rep.  199. 

[g]  (Sap.  1896} 

A  motion  to  strike  out  cannot  take  the 
place  of  a  demnrrer,  but  is  proi>er  only  in  the  case 
of  irrelevant  matter;  and  if  allegations  in  a 
pleading  tend,  by  themselves  or  in  connection 
with  other  material  allegations,  to  constitute  a 
cause  of  action  or  defense,  they  should  not  be 
stricken  out— Atkinson  v.  Wabash  R.  Co.,  143 
Ind.  rm,  41  N.  E.  947. 


[hi    (Sap.  18S7> 

A  cross  complaint  cannot  be  stricken  out  be- 
cause it  fails  to  state  facta  constituting  a  cause 
of  action.— McCoy  T.  Stockman,  146  Ind.  668. 
46  N.  E.  21. 

[i]  (Sup.  1897} 
The  proper  method  of  testing  the  legal  suf- 
ficiency of  affirmative  defenses  contained  in  an 
answer  is  not  by  motion  to  strike  out — Pitts- 
burgh, C.  C.  &  St  L.  Ry.  Co.  v.  Mahony,  4G 
N.  E.  017,  148  Ind.  106,  40  L.  R.  A.  101,  62 
Am.  St.  Rep.  503. 

UI    (Sup.  1907} 

If  an  answer  is  so  palpably  irrelevant  that 
it  is  manifest  that  it  could  not  be  so  amended 
as  to  make  the  facts  therein  stated  in  any  wise 
germane  to  the  controversy.  It  may  be  rejected 
on  motion.— Uart  v.  Scott,  168  Ind.  530,  81  N. 
E.  481. 

Fob  Cases  fboh  Otheb  States, 

See  30  (^ttt.  Dio.  Plead.  U  1092-1005. 
See.  also,  31  C^c.  pp.  610-623. 

1 3B5.  Def  MitiT«  or  imgwlmr  plaad- 

iBK. 

[b]    (Sup.  1837) 

A  general  demurrer,  misreciting  a  spedalty, 
oyer  of  which  was  obtained  preliminary  thereto, 
may  be  set  aside  on  motirai,  notwithstanding  It 
may  reach  other  defects  of  the  declaration  than 
the  apparent  variance  produced  by  the  false  re- 
cital.-Hudisill  V.  Sill,  4  Blackf.  282. 

[b]  (Sup.  1840) 

The  plea  of  non  est  factum,  if  not  sworn  to, 
should  be  set  aside  on  motion.- Barber  v.  Sam- 
mers,  5  Blackf.  330;  Ferrand  T.  Walker,  Id. 
424. 

[c]  (Sup.  1861) 

A  demurrer  to  one  paragraph  only,  asrign- 
ing  a  misjoinder  of  causes  in  the  different  para- 
graph^ diould  be  stricken  out  on  motion.— 
Bongher  v.  Scobey,  16  Ind.  161. 

[d]  (Sup.  1S63) 

Where  a  pleading  is  not  signed,  as  required 
by  statute,  by  either  the  party  or  his  attorney, 
it  should  be  stricken  from  the  files  on  motion 
made  in  due  time.— Fankboner  v.  Fankbonex,  20 
Ind.  62. 

[e]  (Sup.  1867} 

The  proper  practice  where  a  plea  is  filed 
without  being  verified  is  to  move  to  reject  or 
strike  it  from  the  record.— Indianapolis,  P.  &  C. 
Ry.  Co.  V.  Summers,  28  Ind.  021. 

[f]  Want  of  verification  of  a  pleading  must  be 
taken  advantage  of  by  a  motion  to  reject — (Sop. 
1882)  Swihart  v.  Shaffer.  87  Ind.  208 ;  (1886) 
Vail  V.  Rinehart,  105  Ind.  6.  4  M.  B.  218; 
(1892)  Champ  v.  Kendrick,  80  X.  E.  787,  130 
Ind.  549. 

[g]    (App.  1906) 

Where  a  complaint  is  bad  for  duplicity,  the 
remedy  is  by  a  motion  to  strike  out— Western 
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VaUm  Telcfcraph  Co.  t.  McClelland,  38  lad. 
App.  578,  78  N.  E.  G12. 

Foi  Cases  froic  Otueb  States, 

See  39  Cent.  Dio.  Plead.  H  1102-1110. 
See,  Also,  31  Cjc  pp.  629,  630. 

1358.  —  Am«BdeA    or  avppleBiestal 

Amendioeats  filed  without  leave  may  be 
itricken  oat— Hyatt  t.  Kirk,  8  Ind.  178. 

pi]  (Sap.  1?T2) 
Where  an  amendment  to  a  complaint  is 
nude,  a  qaestion  whether  the  amendment  makes 
a  new  cause  of  action  barred  by  limitations  can- 
not be  raised  by  motion  to  strike  out  the  amend- 
mfnt-Jeffersonville,  H.  &  I.  R.  Co.  v.  Uen- 
<iricks,  41  Ind.  48. 

[c]  (8np.  1877) 

2  Rev.  St.  1876,  p.  82,  S  9J>.  provides  that 
•iie  court  may,  in  its  discretion,  allow  a  party 
to  file  his  pleadings  after  the  time  limited  there- 
for. Heid,  that  where,  in  an  action  on  a  note, 
the  cane  is  pnt  at  issue  and  continued  until  the 
neit  term,  when  the  court  gives  leave,  without 
objection,  to  file  ao  additional  paragraph  of  an- 
Fwer.  setting  up  the  statute  of  limitations,  it  is 
not  an  abuse  of  discretion  for  the  court  after- 
wards to  refuse  to  strike  out  such  paragraph, 
even  without  requiring  defendant  to  pay  the 
costs  of  the  previous  term.— Duncan  t.  Cravens, 
55  Ind.  525. 

[d]  (Sap.  1S79) 

There  is  no  abuse  of  discretion  in  striking 
out  an  additiooal  paragraph  of  an  answer  seek- 
ing to  make  new  parties  defendant,  to  enable  the 
origliial  defendaot  and  such  new  parties  to  set 
off  a  joint  claim  against  plaintiff,  filed  after  the 
issues  have  been  made  up  and  the  venue  changed, 
end  after  one  or  two  contlnoaocea.- Rout  v. 
Woods,  07  Ind.  319. 

lel    (Sap.  1908) 

Where  a  paragraph  was  good  hefore  amend- 
ment, and  the  amendment  did  not  make  it  bad, 
a  motion  to  strike  out  the  amendment  was  prop- 
erly overruled.— Alerding  v.  Allison,  170  Ind.  2G2, 
83  N.  E.  1006,  127  Am.  St  Rep.  363. 

Fob  Cases  fBou  Otoeb  States, 

See  30  Gent.  Dro.  Plead.  ||  1111-1119. 
See,  also.  31  Cyc.  pp.  617,  618. 

{ 3ST.           Bill  of  partlonlars. 

Striking  out  as  ground  for  new  trial,  see  New 
Tbial,  1 18. 

Fob  Cases  fbok  Otbeb  States, 
See,  also,  31  Cyc.  p.  616. 

1 358.  •»  FrlToImis  plaadlas. 
[a]    (Sap.  1873) 
Wheie  an  answer  is  so  framed  that  it  does 
not  set  np  a  valid  defense,  but  states  facts  that 
may,  being  properly  averred,  constitute  a  de- 
fense, it  cannot  be  struck  out  as  frivolous, — 


Clark  T.  Jeffenonville,  M.  &  I.  B.  Co.,  44  Ind. 
248. 

A  frivolous  answer  is  one  which,  assuming 
Its  contents  to  be  true,  presents  no  defense.— Id. 

Fob  Cases  fbom  Otheb  States, 

See  89  Cent.  Dig.  Plead.  {$  109G-1101. 
See,  also,  31  Cyc.  pp.  621,  622. 

1359.  — ~  Skam  aaswor  or  dsfease. 

Leave  of  court  to  file  sham  answer,  see  ante,  | 

82. 

[a]  (§«p.  182S) 

If  a  plea  show  on  its  face  that  it  is  a  sham 
plea,  It  should  be  rejected  on  motion.— Header^ 
son  V.  Reed,  1  Blackf.  347. 

[b]  (Sap.  1837) 

A  party  is  not  bound  to  answer  pleadings 
containing  untrue  recitals  on  oyer,  and  be  may 
move  to  reject  such  pleadii^— Uudisill  v.  Sill,  4 
Blackf.  282. 

(cl    (Sup.  ISW) 
A  plea,  which  from  its  face,  and  from  the 
plaintiff's  affidavit,  appears  to  be  false  and  filed 
merely  for  delay,  may  be  rejected  on  motion.— 
Smith  V.  Webb,  5  Blackf.  287. 

[dl    (Snp.  1S59) 

An  answer  setting  up  new  matter  which  is 
untrue,  and  Intended  merely  to  delay  the  trial, 
will  be  deemed  a  sham  defense,  though  in  point 
of  law  good  on  its  face.— Beeson  v.  McConnaba, 
12  Ind.  420. 

[e]     (Sap.  1871) 

The  court  cannot  examine  the  answers  to 
interrogatories  to  determine  whether  an  answer 
is  a  sham  pleading  or  not.— Raleigh  v.  Tossettel, 
36  Ind.  295. 

in  187S) 
Where  an  answer  is  so  framed  that  It  does 
not  set  up  a  valid  defense,  but  states  facts  that 
may,  being  properly  averred,  constitute  a  de- 
fens^  it  cannot  be  struck  out  as  sham. — Clarit  v. 
Jeffersonville,  M.  &  I.  R.  Co.,  44  Ind.  248. 

[g]  (Sup.  1881) 

Under  Rev.  St  1881,  $  382,  any  pleadine 
may  be  rejected  as  a  sham  pleading,  where, 
upon  Its  face,  It  is  clearly  false  in  fact,  or  is 
shown  to  be  false  by  the  answers  to  interroga- 
tories propounded  for  the  purpose  of  testing  it 
—Lowe  V.  Thompson,  86  Ind.  503. 

[h]  (S«p.  1895) 

There  Is  no  error  In  atriking  out  an  Irre- 
sponsive answer.— Louisville,  M.  A.  &  C.  Ry. 
Co.  V.  MUler,  37  N.  B.  343, 141  Ind.  533. 

Fob  Cases  nou  Otheb  States. 

See  39  Cent.  Dia.  Plead.  U  1120-112& 
See,  also,  31  Cyc.  pp.  623-628;   note,  72 
Am.  Dee.  521. 
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{360.    Apj^oatlen  amd  proveedinc* 

thereoa. 

[a]  (S«p.l838) 

A  motion  to  set  ulde  a  declaration  on  ac- 
count of  a  variance  between  it  and  the  writ 
must  be  made  on  or  before  the  day  tor  which 
the  cause  is  dodteted  for  trial  at  the  first  term 
of  the  circolt  court— Cosine  t.  Toosey,  6  Blackf. 

[b]  (Sap.  1S44) 

A  plea,  apparently  good  on  its  face,  cannot 
be  set  aside  upon  an  affidavit  that  it  is  false.— 
Watpole  T.  Cooper,  7  Bladcf.  100. 


[cd]  (Sup, 

An  answer  good  on  its  &ce.  and  not  judi- 
cially known  to  the  court  to  be  a  sham  defense, 
must  not  b«  stricken  out  on  afBdavits  of  its  fal- 
sity—Brown  T.  Lewis,  10  Ind.  232. 

r«1     (Sup.  18&9) 

Where  a  party,  hy  answers  to  Interroga- 
tories, admits  the  facta  set  up  in  bis  answer  to 
be  untrue,  the  court  will  strike  out  the  answer 
as  a  sham  defense.— Beeson  t.  McConnaha,  12 
Ind.  420. 

m  (8BP.1861) 

When  an  amended  answer  is  stricken  from 
the  files,  the  original  answer  stands  as  if  no 
amended  answer  bad  l>een  filed.— Hill  v.  Jamie- 
son,  16  Ind.  125.  79  Am.  Dec.  414. 

The  answers  made  by  a  party  under  oath  to 
interrogatories  propounded  by  the  opposite  par- 
ty, as  provided  by  Code  Civ.  Proc.  |  303  (2  Gav. 
&  H.  St.  p.  180),  cannot  be  considered  by  the 
court  on  a  motion  to  strike  out  a  pleading  as  a 
sham  which  is  good  on  its  face.—Boggess  v.  Da- 
vis, 84  Ind.  82;  Mooney  v.  Musser,  Id.  373. 

th]   (9vp.  187S) 

The  answers  made  by  a  party  under  oath 
to  interrofretories  propounded  hy  the  adverse 
party,  under  Code,  8  303,  cannot  be  examin- 
ed by  the  court,  for  the  purpose  of  sustaining 
a  motion  to  strike  out,  as  a  sham  pleading,  a 
pleading  which  is  good  on  its  fiice.— Nelson  v. 
Cain.  42  Ind.  503. 

[1]    (Sup.  1882) 

Only  reasonable  notice,  and  not  service  of 
process,  as  in  oi'dinary,  original  and  independ- 
ent actions,  Is  necessary  on  a  motion,  pending 
appeal,  to  strike  from  the  files  as  an  exhibit 
a  paper  which  was  never  filed  with  the  origi- 
oal  pleadings. — Bash  v.  Christian,  81  Ind.  ISO. 

In  a  motion  pending  appeal  to  strike  a 
paper  from  the  files  as  an  exhibit  to  an  an- 
swer, a  statement  that  such  paper  was  never 
filed  as  an  ezliibit  to  the  original  pleading  is 
sufficient— Id. 

A  motion  pending  appeal  to  strike  from 
the  files  as  an  ezhitnt  a  paper  which  was  nev- 
er filed  with  the  original  pleadings  In  the  ac- 
tion need  not  be  verified.— Id. 


U.k]  (APP.1S95) 

The  sustaining  of  a  motion  to  strike  ont 
a  motion  or  pleading  is  the  same  as  overruling 
the  original  motion  or  pleading,— Albany  Land 
Co.  V.  McEIwaine-Richarda  Co.,  30  K.  £.  207. 
11  Ind.  App.  477. 

[1]  (8np.  1898) 
Burns'  Rev.  St.  1804.  8  38S  (Rev.  St 
1881,  8  382;  Horner's  Rev.  St  1897,  $  382), 
requires  the  court  to  reject  as  sham,  any 
pleading,  either  when  it  plainly  appears  upon 
the  face  thereof  to  be  false  in  fact  or  when 
shown  to  be  so  by  answers  of  the  party  to  spe- 
cial interrogatories  propounded  to  him.  Brlii, 
that  where  the  court  was  required  to  deter- 
mine whether  physical  facts  set  forth  in  an- 
swers to  certain  interrogatories  overcome  plain- 
tiff 8  positive  statements  in  answer  to  other  in- 
terrogatories that  he  did  certain  acts,  showing 
he  was  without  contributory  negligence,  as  he 
was  compelled  to  plead  and  prove  to  recover, 
the  question  of  fact  thus  presented  cannot  be 
tried  and  determined  on  a  motion  to  reject  the 
pleading  as  aham.— Pittsburgh.  C,  C.  &  St.  L. 
Ry.  Co.  v.  Fraze.  50  N.  B.  576,  150  Ind.  576^ 
Am.  St.  Rep.  377. 

[m]    (Svp.  1901) 

Under  the  direct  provisions  of  Burna*  Rer. 
St.  1901,  8  (Rev.  St.  1881,  8  382;  Hom- 
er's Rev.  St.  1901,  8  3^).  a  complaint  shown 
to  be  false  by  the  answers  of  plaintiff  to  spe- 
cial interrogatories  may  be  rejected  on  mo- 
tion.—Tilden  V.  Louisville  &  J.  Ferry  Co.,  62 
N.  E.  31,  157  Ind.  532. 

[n]    (App.  IMH) 

Burns'  Rev.  St  1901.  8  385.  providing 
that  a  pleading  shall  be  rejected  as  sham  when 
phown  to  be  so  by  answers  of  the  party  to 
Rpeciat  written  interrogatories  propounded  to 
him  to  ascertain  whether  the  pleading  Is  false, 
does  not  authorize  tlie  court  to  strike  oat  a 
pleading  as  sham  upon  answers  of  the  party  to 
interrogatories  propounded  to  him  upon  his  ex- 
amination before  trial,  under  Bums*  Rev.  St. 
1001,  8  nl7,  providing  for  examination  of  an 
adverse  party  as  a  witness  before  trial. — Stars 
V.  Hammersmith,  67  N.  E.  554,  31  Ind.  App. 
610. 

[01     (Snp.  1905) 

Burns'  Ann.  St  1001,  8  345,  providing 
that,  if  the  court  sustains  oroverruies  a  demur- 
rer, the  party  affected  by  the  ruling  may  plead 
over  or  amend  on  such  terms  as  the  court  may 
direct  at^d  on  payment  of  costs  occasioned  by 
the  demurrer,  does  not  apply  where  the  plead- 
ing is  stricken  out  on  motion,  and  is  thereby 
eliminated  from  the  record,  so  as  not  to  be 
amendable.— Guthrie  T.HowIand,  73  N.  E.  250, 
164  Ind.  214. 

In  passing  on  a  ruling  of  the  trial  conrt 
and  striking  a  complaint  from  Hie  files,  tba 
test  is  not  as  to  the  sufllciency  as  against  a 
demurrer,  but  whether  the  facts  stated  tend  to 

constitute  a  cause  of  action. — Id. 
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(p}  (App.  IMS) 
Where  motionB  to  strike  oat  a  cross-com- 
plaint were  joint  as  to  all  the  paragraphs  of 
the  cross-complaint,  it  iii-oald  be  error  to  sus- 
tain them  if  either  of  the  paragraphs  was  Bof- 
fifient  to  withstand  the  motions.— BJUiKai  T. 
Branstrattor,  88  N,  E.  963. 

rw  Carks  ibox  Other  States, 

See  39  Cent.  Dio.  Plead.  IS  1129-1140;  17 

Cent.  Dio.  Eject  i  219. 
See.  al»,  31  Cyc.  pp.  606,  607. 

1361.  Vtrtklac  vnt  msttar  trvm  plMtd- 

In  ftctioD  on  note  on  inanrance  premium,  we 
Iksdkance,  S  188. 

Remedy  by  motion  or  demurrer,  see  ante,  S  193. 

Renew  of  decisions,  see  Appeal  AMD  Ebbor, 
H  960,  1042. 

Striking  notice  of  mechanic's  lien  from  com- 
plaint to  enforce  same,  flee  Mechanics' 
LiBNS.  S  271. 

Wdrer  of  objectiona  to  ruling,  see  post,  |  426. 

Fob  Casks  fbox  Othib  States, 

See  39  Cent.  Dig.  Plead.  H  1143,  1147- 
1172. 

eee.  also,  31  Crc  pp.  636-643. 

}362.  — —  Im  BOMwaL 

M    (Sap.  1865) 

Where  a  party  craving  oyer  of  an  anseal- 
ed  iDBtrument,  which  is  given  without  oltjec- 
tlon,  mak«8  such  instrnment  a  part  of  his  plea, 
It  is  error  to  order  so  much  of  th«  plea  to  be 
stricken  out  on  motion.— Russell  T.  Drummond, 
6  Ind.  216. 

n>I    <8ap.  1859) 
Part  of  a  pleading  may  be  stricken  out, 
thougb  it  is  thereby  left  so  imperfect  as  to  be 
demurrable.— Page  v.  Ford,  12  Ind.  46. 

[c]  <8np.  1860) 
The  improper  joining  in  one  statement  of 
different  causes  of  action,  wUch  may  be  joined 
in  the  same  complaint,  should  be  taken  advan- 
tage of  by  motion.— Schiosser  t.  Pox,  14  Ind. 
865. 

[dl    (Sop.  1863) 

A.  and  B.  had  been  partners  in  business. 
Afterwards  A.,  B.,  and  C.  become  partners  in 
the  same  business.  Still  later.  A.  retired  from 
the  firm,  and  B.  and  C.  continued  in  partner- 
ship for  some  time,  wbea  they  dissolved.  After- 
wards B.  sued  C  for  profits  received  and  not 
accounted  for  by  him.  C.  answered  <1)  by  de- 
nial, (2)  payment.  (3)  claim  for  personal  serv- 
icH,  and  that  he  had  paid  out  all  the  profits 
made  by  B.  and  0-  upon  old  debts  of  the  firm 
of  A.,  B.,  and  C.  On  the  fonrtb  paragraph  of 
the  answer  the  court  held  A.  a  necessary  par- 
ty, and  ordered  that  he  be  niade  a  party,  and 
eontinned  the  cadse  for  that  purpose.  No  steps 
were  taken  by  0.  to  make  him  a  party  before 
the  next  term.  The  cause  was  again  continued 
for  the  same  pnrpoae,  and  under  the  same  oiv 


der.  Still  no  steps  were  taken  by  C.  tt  make 
bim  a  party.  The  court,  at  Uie  next  term, 
struck  oat  the  fourth  paragraph.  Held  not  er- 
ror.—Elliott  T.  Stevenson,  21  Ind.  359. 

[el    (Sop.  1864) 

A  motion  cannot  be  sustained  to  strike 
ont  causes  of  action  contained  in  a  complaint 
on  the  ground  that  it  contains  more  than  one 
cause  of  action.— Frits  t.  Fritz,  23  Ind,  388. 

[t]  (Sup.  1865) 
Where  an  additional  paragraph,  filed  to  a 
complaint,  counts  upon  a  cause  of  action  which 
accrued  subsequent  to  the  seri-ice  of  the  sum- 
mons. It  may  l>e  stricken  out  on  motion.— Far- 
rlngton  v.  Hawkins,  24  Ind.  253. 

Ig]    (Sap.  1868) 

If  the  paragraph  of  a  complaint  is  double, 
the  remedy  ie  by  motion  to  compel  the  plaintiff 
to  separate  the  causes  of  action  into  para- 
graphs and  to  number  them,  and  not  by  mo- 
tion to  strike  out  part  of  the  complaint.— Hen- 
dry  T.  Hendry,  82  Ind.  &49. 

[h]  (!>«p.  lan) 

It  is  not  error  to  strike  out  on  motion  a 
special  denial  In  reply ;  there  being  a  general 
denial  In  already.— Gaff  t.  Hutchinson,  88  Ind. 
341. 

[1]    (Sup.  1S7S) 
Immaterial  matter  In  a  complaint  may  be 
struck  ont  on  motion,  or  evidence  offered  in 
support  of  it  may  be  rejected^Willett  t.  Por- 
ter, 42  Ind.  250. 

HI  (Sop.  1873) 
Motions  to  strike  out  are  not  to  be  en- 
cooraned  unless  it  is  manifest  to  the  court 
that  it  will  be  to  the  prejudice  of  the  party 
that  has  to  answer  or  reply  to  suffer  the  oi>- 
jectionable  matter  to  remain.— Clark  v,  Jeffer- 
sonviUe,  M.  &  I.  B.  Co.,  44  Ind.  248. 

[k]  (Sap.  1873) 
Where  a  pleading  is  double,  the  remedy  Is 
by  motion  to  compel  the  party  pleading  to  sep- 
arate the  causes  of  action  or  defense  into  para- 
graphs and  number  them,  snob  a  defect  ia  not 
reached  by  a  motion  to  strike  out.— Hendry  v. 
Hendry,  32  Ind.  319;  Booher  v.  Ooldsborough, 
44  Ind.  490. 

m    (Sap.  1873) 

A  motion  to  strike  out  is  well  taken  when 
there  is  no  cause  of  action  or  defense,  or  when 
the  matter  proposed  to  be  struck  out  is  imma- 
terial, but  is  connected  with  matter  that  Is 
material.— Booher  t.  Goldsboroogh,  44  Ind.  490. 

[m]    (Snp.  1873) 

It  is  not  error  to  strike  out  a  part  of  tiie 
prayer  of  a  complaint,  when  snOlcient  remains 
to  authorise  the  court  to  give  the  plaintiff  any 
relief  to  which  he  may  be  entitled  under  the 
facts  charged.— Board  of  Com'rg  of  Tippecanoe 
County  V.  Reynolds,  44  Ind.  509,  15  Am.  Rep. 
245. 
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Id]    (Sap.  1878) 

It  Is  levenible  error  to  strike  oat  material 
matter  from  the  pleading.— Dill  v.  O'Ferrell,  45 
Ind.  2GS. 

[o]      (Sup.  ISTS) 

A  complaint  alleging  facts  relied  upon  as 
constituting  a  cause  of  action  cannot  tie  made 
stronger  by  an  averment  tliat  the  defendant 
represented  tlie  facts  to  be  as  alleged;  and 
Bucli  an  averment  will,  on  motion,  be  Btruck 
out  as  immaterial.— Evans  v.  White,  53  Ind.  1. 

Material  matter  which  renders  a  pleading 
double  should  be  stricken  oat  on  motion.— Id. 

[p]     (Sop.  1881) 

Where  a  complaint  improperly  unites  sev- 
eral causes  of  action,  the  proper  remedy  of  the 
defendant  is  a  motion  to  separate  the  causes 
of  action  or  to  strike  out  all  the  causes  of  ac- 
tion whicli  arc  improperly  joined. — Baddeley  t. 
I'atterson,  7S  Ind.  157. 

[q]  (Sap.  1883) 
No  error  wns  committed  in  striking  oat  a 
paragraph  of  an  answer  where  the  matters 
pleaded  were  admissible  under  the  general  de- 
nial, which  was  also  pleaded.— Jones  r.  White, 
90  Ind.  27)5. 

[r)  (Sop.  IMO) 
If  a  complaint  to  enforce  an  employe's 
lien  for  services  states  facta  sufficient  to  enti- 
tle plaintiff  to  a  personal  judgment,  questions 
aa  to  the  sufllclency  of  the  notice  of  a  lien,  or 
its  absence  from  the  complaint,  may  be  proper- 
ly presented  by  a  motion  to  strike  out  allega- 
tions seeking  to  enforce  the  lien. — Indiana  Sand 
&  Gravel  Co.  v.  Donovan,  91  N.  B.  597. 

Fob  Cases  from  Otubb  States, 

See  39  Cent.  Dig.  Plead.  §§  1147-1155. 
See,  also,  31  Cyc,  pp.  G36,  037;  note,  113 
Am.  St  Rep.  630. 

1304.  —  IrraleTsnt,     rednadaat,  or 
soandalona  matter. 

[a]  After  the  general  denial  has  been  pleaded, 
a  further  portion  of  the  answer,  including  only 
what  might  he  given  in  evidence  under  the  gen- 
eral denial,  is  rightly  stricken  out.— (Sup.  1802) 
Anthony  v.  Slonaker,  18  Ind.  273;  (1862)  Co- 
qiiillard's  Adra'rs  v.  French,  19  Ind.  274: 
(18S1)  Gerard  v.  Jones.  78  Ind.  378;  (1889) 
(*olchen  v.  Ninde,  120  Ind.  88,  22  N.  E.  94. 

(b]  (Svp.lsfiS) 

It.  is  not  error  to  strike  oat  a  paragraph 
of  an  answer  which  renders  necessary  no  oth- 
er proof  than  was  already  made  necessary  by 
the  previous  filing  of  the  geaeral  denial.— Ste- 
vens V.  Campbell,  21  Ind.  471. 

id  (Snp.1863) 

Where  several  paragraphs  of  an  answer  are 
substantially  the  same  in  legal  effect,  they  may 
all  but  one  be  stricken  out  on  motion ;  or,  if  they 
all  amount  to  the  general  denial,  where  the 
latter  is  not  pleaded  in  form,  they  may  all  but 
one  be  stricken  out  on  motion;  and,  if  the  gen- 


eral denial  be  so  pleaded,  they  may  all  Be  strik- 
en oat  in  like  manner.— (Mty  of  Aurora  t.  Cobb, 
21  Ind.  492. 

[d]    (Sup.  1866) 

Where  it  is  apparent  to  the  court  that  sev- 
eral paragraphs  of  a  complaint  are  founded  on 
the  same  cause  of  action  without  any  substan- 
tial variance  in  the  form  or  legal  effect  of  their 
respective  averments,  all  but  one  of  them  should 
be  stricken  from  the  rerard.- Holcraft  t.  King. 
25  Ind.  352. 

[e]  Matters  specially  pleaded,  if  admissible 
under  the  general  denial,  should  be  stricken 
out  as  redundant. — (Sup.  1807)  Markel's  Adm'r 
V.  Spitler's  Adm'r,  28  Ind.  488;  (1871)  Porter 
V.  Wilson.  3.5  Ind.  348;  (1871)  Urton  v.  Sutp, 
37  Ind.  330:  (lS73t  Sherlock  v.  Ailing,  44  Ind. 
184.  judgment  affirmed  in  (1870)  93  U.  S.  99. 
23  L.  Ed.  819. 

[f]   (Sup.  ises) 

The  striking  out  of  an  atlegstion  which 
was  a  mere  repetition  of  an  averment  contaiii- 
eil  in  the  snme  paragraph,  as  well  as  in  anoth- 
er paragraph,  under  which  the  facts  stricken 
out  were  all  admissible  in  evidence,  is  not 
prejudicial  error.— Hailock  v.  Iglehart,  30  Ind. 
327. 

M  (8«p.l8(») 
A  paragraph  of  an  answer  or  crow-com- 
plaint may  be  struck  out  on  motion  withoat  er- 
ror, where  it  is  merely  a  denial  in  argumenta- 
tive form,  and  any  evidence  under  it  Is  equal- 
ly proper  nnder  another  paragraph.— Dice  v. 
Morris,  32  Ind.  283;  McCabe  v.  Raney,  Id.  300. 

[b]    (Sop.  1870) 

Where  a  paragraph  in  an  answer  pleads 
matter  of  law  merely,  it  may  be  stricken  out  on 
plaintiff's  motion.^Uawe8  t.  Coombs,  34  Ind. 
455. 

[I]  (Sap.  1ST3) 
The  true  test  of  the  materiality  of  aver- 
ments sought  to  be  struck  out  is  to  inquire 
whether  such  averments  tend  to  constitute  a 
cause  of  action  or  defense,  and,  if  tliey  do,  they 
are  not  irrelevant.— Clark  t.  Jeffersonville,  M. 
&  I.  R.  Co..  44  Ind.  248. 

[j]  (Snp.  1873) 
A  party  is  required  to  plead  facts,  and  not 
evidence,  and,  where  a  pleading  contains  the  evi- 
dence tending  to  prove  the  substantial  aver- 
ments of  the  pleading,  a  motion  to  strike  out 
tlie  evidence  should  be  sustained. — King  v.  En- 
terprise Ins,  Co.,  4o  Ind,  43. 

Redundant  averments,  unnecessary  exhibits 
and  useless  verbiage  in  a  pleading,  should  be 
struck  out  on  motion. — Id. 

[k]     (Sap.  1874) 

Interrogatories  filed  with  an  answer  should 
be  struck  out  when  not  relevant  to  any  issue 
made  by  the  pleadings.— Mutual  Ben.  Life  Ins. 
Co.  V.  Cannon,  48  Ind.  204. 
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[I]  Where  the  material  facts  set  ap  in  a  par- 
icraph  in  an  aaswer  are  admissible  in  evidence 
Duder  tbe  general  denial,  the  etriking  out  of  a 
paragraph  is  not  error.— (Sup.  1874)  Allen  v. 
Kaodolph,  48  Ind.  496;  (1879)  Sbellenbarger 
T.  Blake.  G7  Ind.  75;  (1883)  Ketcham  v.  Brazil 
Block  Coal  Co.,  88  Ind.  515;  (1883)  Boyce  v. 
Gnbam,  91  Ind.  420 ;  (1887)  Columbos.  H.  & 
G.  Rf.  r.  Braden,  110  Ind.  558,  11  N.  B.  357. 

[m]    i^mp.  1875} 

Theie  li  no  error  Id  striking  oat  a  para- 
fitph  of  an  answer  in  wblch  there  Is  contained 
no  matter  vhioh  is  not  admissible  under  remain- 
ing paragraphs  o(  anch  auawer.— Watts  t.  Cox- 
en,  52  Ind.  IKS. 

(0}  <S«p.l87€) 
Where  tbe  matters  alleged  in  a  paragraph 
of  a  pleading  could  have  been  given  in  evi- 
dmoe  oDder  the  remaining  paragraph,  as  to 
HKh  paragraph,  the  better  practice  in  the  court 
Mow  was  hy  a  motion  to  strike  it  out,  rather 
thin  br  a  demurrer  thereto.— Cool  v.  Cool,  54 
lad.  225. 

[0]     (Sop.  1877) 

It  is  not  error  to  strike  out  a  special  para- 
Snpb  of  a  pleading,  where  all  the  tacts  alleged 
is  luch  paragraph  are  admissible  in  evidence  un- 
der the  remaining  paragraphs.— Hayden  v.  Soug- 
n,  56  Ind.  42.  26  Am.  Rep.  1 ;  Brown  v.  College 
Comer  &  R.  Gravel  Road  Co.,  56  Ind.  110. 

[p]  (Sap.  ISTi) 
By  a  simple  answer  to  the  complaint,  in  an 
lettoD  by  the  holder  of  a  mortgage  on  lands  to 
foKcloBe  it  against  tbe  mortgagor  and  the  own- 
er by  purchase  from  tbe  mortgagor  of  tbe  equity 
of  ndetnption,  the  defendant  owner  of  the  equity 
of  redemption  admitted  the  purchase  of  such 
lud  for  a  certain  sum,  and  alleged  tbat  he  had 
eiecnted  to  the  mortgagor  his  promissory  note 
therefor,  and  that  the  same  had  been  sold  and 
uriined  to  a  certain  person  without  notice  of 
nA  mortgage.  Held,  that  it  was  not  error  to 
itrike  out  of  aach  answer  a  prayer  that  such  as- 
rijtnee  be  made  a  party  to  the  action  to  answer 
u  10  his  interest— Reagan  t.  Hadley,  67  Ind. 
5(6. 

M  (Sap.  18771 
It  is  pn^ier  to  strike  ont  a  paragraph  of 
la  answer  amoaoting  only  to  a  general  denial, 
«tere  sndi  general  denial  is  pleaded  in  another 
pangraph.— City  of  Bvansville  v.  Thayer,  59 
lDd.324. 

Sorplosage  in  a  pleading  may  subject  it 
to  a  motion  to  strike  oat  the  redundant  and  ir- 
tfleTtnt  matter.— Id. 

[r]   (Sap.  1879) 
There  is  no  available  error  in  denying  a  mo- 
tion to  strike  mere  surplusage  from  a  pleading. 
-Roat  V.  Wood^  67  Ind.  319. 

(si  (Sap.  1882) 
Where  a  general  denial  was  ideaded.  It  was 
not  error  to  strike  out  a  paragraph  of  the  re- 


ply which  was  equivalent  to  a  denial.— Herrey 
V.  Parry,  82  Ind.  263. 

[t]    (Bap.  1889) 
It  is  proper  to  strike  oat  of  a  pleading 
paragraphs,  that  present  the  same  Issues  set  up 
in  other  paragraphs  of  the  same  pleadli^.—  Da- 
vis V.  Davis,  119  Ind.  611,  21  N.  E.  1112. 

[u]    (App.  1891) 

A  part  of  an  answer,  which  was  in  its  na- 
ture evideiitiar>',  and  contained  no  fact  the  de- 
nial of  which  would  make  a  material  issue,  was 
properly  struck  oat  on  motion. — Petree  v.  Field- 
er, 3  Ind.  App.  127,  2»  N.  E.  ZTl. 

(Tl    (App.  1898) 

It  is  proper,  where  a  complaint  contains  ir- 
relevant or  redundant  matter,  to  move  to  strike 
it  oat.— Lake  Erie  &  W.  R.  Co.  v.  Juday.  49  N. 
E.  84S,  10  Ind.  App.  436. 

[w]   (App.  IMS) 

A  complaint  seeking  relief  from  a  judgment 
alleged  that  the  cross-complainant  had  filed  bis 
complaint  attadting  the  judgment,  after  CQm- 
plainant's  coansel  had  withdrawn  and  stated  that 
be  woald  be  absent,  "cunningly  and  designedly, 
and  with  a  view  to  taking  ondne  advantage  of 
the  complainant  on  account  of  the  absence  of 
her  attorn^."  Held,  tbat  It  was  proper  to  strike 
out  the  quoted  words,  inasmaeh  as  they  were 
mere  epithets.- Harlow  v.  First  Nat  Bank,  05 
N.  B.  608.  30  Ind.  App.  160. 

[x]     (S«p.  1M5) 

A  motion  to  strike  out  is  proper  for  the  pur- 
pose of  stripping  a  pleading  of  immaterial,  im- 
pertinent, and  redundant  matter,  or  to  strike  out 
a  sham  pleading,  or  to  strike  a  pleading  from  the 
files  in  case  of  failure  to  comply  with  the  formal- 
ities of  the  statute.— Guthrie  v.  Howlaod,  164 
Ind.  214,  73  N.  E.  259. 

Fob  Cases  fbom  Otheb  States, 

See  39  Cent.  Dm.  Plead.  H  1156-1162. 
See,  also,  31  Cyc.  pp.  C37-«41. 

S  365.  —'  ApplloAtlOB  amd  procMdlncs 
thereon. 

[al     (Snp.  1S64) 
A  motion  to  strike  out  a  part  of  a  pleading 
need  not  be  in  writing,  unless  required  by  a 
rule  of  the  court  in  which  it  is  made. — Swinney 
V.  Nave,  2*2  Ind.  178. 

[b]    (Snp.  1866) 

In  determining  a  motion  to  strike  out  a  part 
of  a  single  sentence  in  a  pleading,  the  whole 
sentence  must  be  conddered. — Beals  t.  Seals,  37 
Ind.  77. 

[Cd]  f Sop.  1871) 

Where  a  paragraph  of  an  answer  is  proper- 
ly struck  out  on  motion  as  amounting  to  the 
general  denial,  which  has  bera  filed,  the  rnlliv 
cannot  be  made  erroneous  by  a  subsequent  with- 
drawal of  the  general  deniaL— Indianapolis  &  C. 
R.  Co.  V.  State  ex  rel.  City  of  I^wrencebarg,  37 
Ind.  489. 
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M     (Sop.  U7S) 

A  motion  to  strike  oat  part  of  a  pleading, 
alleging  DO  reason  therefor,  should  not  be  sus- 
tained.—Lucas  T.  Smith,  64  Ind.  S30. 

[f]     (Sap.  1S77) 

A  motion  to  strike  oat  part  of  k  pleading 
should  specify  some  reason  therefor.— Brinkmey- 
er  V.  Helbling,  57  Ind.  435. 

Is]    (8vp>  ISW) 

A  motion  to  strike  a  paragraph  of  a  com- 
plaint does  not  raise  the  question  of  the  suffi- 
ciency of  such  paragraph. — Woollen  t.  Wisb- 
mier,  70  Ind.  108. 

[h]    (Snp.  188!) 

Error  in  refusing  to  strike  out  irrelevant 
parts  of  a  pleading  is  not  ground  for  reversal; 
the  remedy  being  by  objection  to  evidence  in  re- 
gard to  the  irrelevant  facts.— Lake  Brie  &  W. 
Ry.  Co.  T.  Einsey.  87  Ind.  614. 

[i]  Orerruling  a  motion  to  strike  out  parts  of  a 
pleading  is  not  available  error. — (Sup.  ISOO) 
Hudson  V.  Ilouser,  123  Ind.  309,  24  N.  E.  243; 
(1S90)  ^tna  Ins.  Co.  v.  Deming,  123  Ind.  384, 
24  N.  E.  80,  375;  (1800)  Walker  v.  Larkin,  127 
Ind.  100.  26  N.  E.  G84;  (1891)  Lewis  v.  God- 
man,  129  Ind.  359.  27  N.  E.  563;  (1892)  Gam 
v.  Working.  5  Ind.  App.  14,  31  N.  E.  8*^1; 
(1893)  Petree  v.  Brotherton.  133  Ind.  692,  32 
N.  E.  300;  (1893)  Koebring  v.  Aultman.  Miller 
&  Co.,  7  Ind.  App.  475,  84  N.  E.  30,  35  N.  E. 
30. 

m  (App.  IHB) 
Under  Acts  1903,  p.  839.  e.  193,  |  2,  requir- 
ing a  motion  to  strike  out  any  part  of  a  plead- 
ing to  be  In  writing  and  to  set  forth  the  words 
sought  to  be  stricken,  a  motion  tq  strike,  which 
merely  Indicates  the  words  sought  to  be  strick- 
en hy  reference  to  pages  and  lines  of  the  com- 
plaint, fails  to  snffidently  state  the  parts  sought 
to  be  stricken.— Undley  v.  Kemp,  70  N.  E.  79S, 
38  Ind.  App.  355. 

Fob  Gases  vrou  Otheb  States, 

StE  39  Cent.  Dio.  Plead.  S§  1103-1172. 
See,  also,  81  Cyc.  pp.  657-669. 

i  367.  M aUns  mora  deflnlte  and  eertaln. 

Complaint  in  action  for  penalty  for  false  list  of 
property  for  assessment,  see  Taxation,  i  845. 

Ground  for  new  trial,  see  New  Tbial,  g  18. 

Harmless  error  in  rulings  on  motions,  see  Ap- 
peal AND  ERBOB,  I  10.'i9. 

In  action  against  directors  of  bank  for  negli- 
gence, see  Banks  and  Banking,  g  82. 

In  action  on  insurance  policy,  see  Insubance, 
{  633. 

In  action  to  enforce  municipal  assessment,  see 
Municipal  Cobpobations.  f  507. 

In  will  contest,  see  WiiXS.  g  282. 

Ordering  bill  of  particulars  on  motion  to  make 
pleading  more  specific,  see  ante,  g  323. 

Remedy  by  demurrer,  sec  ante,  gg  192-196. 

Remedy  by  motion  to  strike  out  or  hy  objections 
to  evidence,  see  post,  g  428. 


Requiring  pleadings  to  be  made  man  definite 
and  certain  on  court's  own  mqtiOB,  see  ante, 
g  232. 

Review  of  dedsions  Involving  discretion  ot 
court,  see  Appkal  and  Ebbob,  {  900. 

^Vaive^  of  objections  to  pleading  by  failure  to 
move  to  make  more  specific,  see  post,  {  406. 

[a]  (S11P.1S61) 

Where  a  petition  in  an  action  for  parti- 
tion indefinitely  describes  the  land  sought  to  be 
partitioned,  objection  must  be  by  motion  to  have 
the  pleading  made  certain  and  definite,  as  the 
uncertainty  in  the  description  cannot  be  regard- 
ed as  an  omission  of  a  fact  necessary  to  be 
stated  in  order  to  constitute  a  cause  of  action.— 
Godfrer  t.  Godfrey,  17  Ind.  6,  79  Am.  Dec  44& 

[aa]  A  defect' in  the  prayer  for  relief  Should 
be  taken  advantage  of  by  a  motion  to  make  the 
pleading  more  ^>ecific.— (Sup.  1801)  Bennett  v. 
Preston,  17  Ind.  291;  (1877)  Baker  t.  Arm- 

«trong,  67  Ind.  189. 

[aaa]    (Snp.  1867) 

To  an  interrogatory  filed  by  a  defendant  to 
the  plaintiff,  in  an  action  brought  on  a  note,  re- 
quiring the  several  items  constituting  the  con- 
sideration of  the  note  and  their  value,  the  plain- 
tiff  replied  under  oath  that  he  was  'unable  to  fni> 
nish  the  items  or  their  value.  Held,  on  a  mo- 
tion to  strike  out,  "and  to  compel  a  positive, 
clear,  and  full  answer,"  that  the  court  could  not 
require  a  more  definite  answer. — ^Wbeelock  r. 
Barney,  27  Ind.  462. 

[b]  (Sap.  18TS) 

Where  a  steamboat  is  insured  while  running 
between  certain  points,  and  afterwards,  for  an 
additional  premium,  the  terms  of  the  policy  are 
extended,  so  as  to  extend  the  risk  while  running 
between  other  points,  a  motion  to  have  an  an- 
swer setting  up  a  cancellation  and  release  of  the 
latter  agreement,  in  bar  of  a  suit  on  the  tiolicy. 
made  more  specific  by  stating  whether  the  re- 
lease was  in  writing  or  not,  where  it  is  not  al- 
leged in  the  motion  that  it  was  in  writing,  and 
the  motion  is  not  supported  by  affidavit  showing 
it  to  have  been  in  writing,  should  be  overruled. 
—King  V.  Enterprise  Ins.  Co.,  45  Ind.  43. 

[bbl   (Snp.  1874) 

In  an  action  for  damages  for  injury  to  the 
person,  the  complaint  averred  that  the  defend- 
ant, a  railroad  company,  did  not  use  due  care, 
diligence,  and  skill  in  carrying  the  plaintiff;  but, 
on  the  contrary,  the  track  of  the  railroad  was  in 
bad  condition  and  repair,  and  the  defendant  by 
its  servants,  etc.,  negligently,  unskillfully,  and 
carelessly  ran  Its  train  of  cars,  whereby,  etc. 
Held  that,  if  defendant  desired  a  more  particular 
description  of  the  condition  of  the  traii^,  a  mo- 
tion to  make  the  averment  more  specific  should 
have  been  made.— Ohio  &  >L  R.  Co.  t.  Selhy,  47 
Ind.  471.  17  Am.  Rep.  719. 

Ibbb]     (Sap.  18T4) 

The  remedy  is  by  a  motion  to  make  the 
complaint  or  bill  of  particulars  more  specific, 
where  a  complaint  to  recover  for  personal  serv- 
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kes  doet  not  definitely  state  the  date  irhlclt 
thty  were  zendeKd.— Pierce  t.  Baiid,  48  Ind. 

Jel  (Snp.  Ig76) 
Wliere,  in  a  bill  of  particulars  filed  with  a 
pleading,  the  account  set  out  consisted  of  the  fees 
of  a  district  attorney  in  a  number  of  cases,  and 
tb«  items  were  merely  statements  of  tbe  names 
of  the  parties  in  each  case,  witb  the  amount  of 
tbe  fee  carried  ont  in  fibres,  a  motion  of  the 
adrerse  party  to  require  the  pleader  to  make 
such  bill  more  specific,  by  giving  the  dates  of  the 
prosecutions  and  the  courts  in  which  they  were 
proeecuted,  presented  a  reasonable  request,  and 
should  bare  been  sustained. — Goodwin  y.  Walls, 
62  Ind.  268. 

[ee]  f  S«p.  1877) 
Defects  In  a  complaint  tor  the  recovery  of 
money,  as  to  the  arerments  tff  owneiship,  are 
properly  zeadied  by  a  moUon,  before  Iraue  is 
Joined,  to  make  the  lUeadlnK  more  spedfic— Do- 
nan  r.  Bedunnah,  67  Ind.  219. 

[cccl     (Sop.  1877) 

Where,  in  an  action  on  a  note,  defendant 
■nsvers.  alleidne  that  such  instrumapt  is  the 
last  of  a  series  of  nsurious  renewals  of  a  uso- 
rions  note,  and  that  tbe  real  principal,  and  law- 
fal  interest  thereon,  have  been  overpaid,  and 
akmg  to  recoup  tbe  excess,  an  objection  that 
tbe  dates  of  such  renewals,  and  of  the  pay- 
ments thereon,  are  not  allied,  should  be  made 
by  motion  to  make  more  specific— Holcraft  v. 
Mellott  57  Ind.  S39. 

16)  Objection  to  a  pleading  because  it  is  blank 
»9  to  material  dates  should  be  made  by  motion 
to  make  more  certain. — (Sup.  1879)  Baugh  v. 
Boles,  6«  Ind.  376;  (1879)  Dean  v.  Miller,  Id. 
440;  (1881)  Lentz  t.  Martin,  75  Ind.  228. 

[M]    (Sap.  IS79) 

A  pleading  setting  up  a  chain  of  title  to 
lands  from  which  an  equitable  title  may  be  in- 
ferred is  not  bad  on  demurrer,  although  sub* 
ject  to  a  motion  to  make  it  specific  and  cer- 
tain, because  of  the  want  of  an  affirmative 
averment  of  title.— Earle  t.  Peterson,  67  Ind. 
503. 

tddd]  ()Mip.]87*) 

Defects  in  a  complaint  on  a  delireiy  bond 
ia  that  it  does  not  state  with  sufficient  certainty 
when  the  execution  issued,  and  when  tlie  levy 
vta  made,  may  be  reached  by  a  motion  to  make 
more  certain  and  specific— Hnnter  v.  Brown,  68 
IdO.  225. 

[•1    iSwp.  1881) 

After  the  defendant  has  answered,  he  cannot 
move  to  have  the  complaint  made  more  specific, 
onleB,  by  leave  of  court,  tbe  answer  Lb  with- 
dncn.— Bart  v.  Walker,  77  Ind.  331. 

lee]    (Sap.  1881) 
Objections  that  a  petition  for  a  ditch  or  a 
draia  is  indefinite  and  uncertain  as  to  the  gen- 
eral description  of  the  proposed  route  can  be 


raised  only  hy  a  motion  to  make  tbe  pleading 
more  certain  and  spedfie,  and  not  by  motion 
in  arrest  of  jndipnent— Biyan  t.  Moore,  81 
Ind.  9. 

feee]  The  objection  that  a  pleading  is  too  in- 
definite or  uncertain  must  be  by  motion  to  have 
it  made  more  definite  and  certain.— (Sup.  1865) 
Fulu  T.  Wycoff,  25  Ind.  S21 ;  aSOC)  Board  of 
Com'rs  of  Bartholomew  County  v.  Ford,  27  Ind. 
17 ;  (1872)  Hazsard  t.  Heacock,  39  Ind.  172 ; 
<1872)  Same  v.  Southwick,  Id.,  178;  0873) 
r^wis  T.  Edwards,  44  Ind.  333 ;  (1874)  Ohio  & 
M.  Ry.  Co.  T.  McClure,  47  Ind.  317;  (1877) 
Brookville  &  C.  Turnpike  Co.  v.  Pnmphrey,  69 
Ind.  78,  26  Am.  Bep.  76 ;  (1877)  Schee  t.  Mc- 
Quilken,  69  Ind.  269;  (1S77)  City  of  EvansviUe 
V.  Thayer,  Id.  324;  (1877)  Pennsylvania  Co.  t. 
Sedwick,  Id.  336;  (1878)  Fleming  Easter, 
60  Ind.  899;  0878)  Inglis  t.  State  ex  rel. 
Hughes,  61  Ind.  212  ;  0878)  Boyce  t.  Brady,  Id. 
432;  (1878)  Sibbitt  v.  Sttyker,  62  Ind.  41; 
(1878)  City  Of  Goshen  t.  Kern,  63  Ind.  468,  30 
Am.  Rep.  234 ;  (1878)  Hampson  t.  Fall,  64  Ind. 
382;  (1878)  Jameson  t.  Board  of  Com'rs  of 
Bartholomew  County.  Id.  ES4;  (1879)  Proctor 
V.  Cole,  66  Jnd.  576 ;  (1879)  Dale  v.  Thomas.  67 
Ind.  570  ;  0870)  Davis  t.  SUte  ex  rel.  Long,  68 
Ind.  104;  (1879)  Terrell  t.  State  ex  rel.  Root,  Id. 
153;  0879)  Hyatt  v.  Mattlngly,  Id.  271 ;  (1879) 
Gahe  t.  McGinnis.  Id.  538;  (1879)  Milroy  v. 
Quinn,  69  lad.  406,  36  Am.  Rep.  227;  (1880) 
Walterhouse  t.  Garrard,  70  Ind.  400;  (1880) 
Kennedy  t.  Richardson,  Id.  524 ;  (1880)  Sharp 
V.  Radebaugb,  Id.  547;  (1880)  Bucbanan  t. 
Logansport,  C.  &  S.  W.  Ry.  Co.,  71  Ind.  263 ; 

(1880)  Trayser  Piano  Co.  v.  Kirschner,  73  Ind. 
183;  (1881)  Snyder  t.  Baber.  74  Ind.  47;  (1881) 
State  ex  rel.  Shuckman  v.  Neff,  Id.  140 ;  (1881) 
Town  of  Auburn  v.  Eldridge.  77  Ind.  126; 

(1881)  Crowder.T.  Reed,  80  Ind.  1;  (1881)  Mit- 
chell V.  Stinson.  Id.  324 ;  (1881)  Boyce  v.  Fitz- 
patrick.  Id.  526;  (1882)  Grand  Rapids  &  I.  R. 
Co,  V.  Jones,  81  Ind.  523;  (1882)  Boesker  v. 
Pickett,  Id.  554;  (1882)  Supreme  Lodge  of 
Knights  of  Honor  v.  Abbott,  82  lad.  1 ;  (1882) 
Wright  V.  Williams,  83  Ind.  421 ;  (1883)  Con- 
tinental Life  Ins.  Co.  v.  Houser,  89  Ind.  258; 

(1883)  Leaman  v.  Sample,  91  Ind.  236;  (1883) 
Ilerron  v.  Herron,  Id.  278;  (1884)  Galway  v. 
State  ex  rel.  Ballow,  93  Ind.  161;  (1884)  Mc- 
Comas  V.  Haas,  Id.  276;  (1884)  IxiuUville,  N. 
A.  &  C.  Ry.  Co.  T.  Harrigan,  94  Ind.  245; 

(1884)  City  of  Evansviile  v.  Wortbington,  97 
led.  282;  (1884)  Louisville,  N.  A.  &  C.  Ry.  Co. 
V.  Shanklin,  94  Ind.  297;  Id.,  98  Ind.  573; 
(tSS.'j)  Cleveland,  C,  C.  &  1.  Ry.  Co.  v.  Wynant, 
100  Ind.  160;  (1885)  Petry  v.  Ambrosher,  Id. 
510;  (1885)  Thomson  v.  Madison  Building  & 
Aid  Asa'n,  103  Ind.  279,  2  N.  E.  735;  (1886) 
Sannes  v.  Ross,  5  N.  E.  699,  105  Ind,  558 ; 
(188G)  Town  of  Rushville  v.  Adams,  8  X.  E. 
292,  107  Ind.  475,  57  Am.  Rep.  124;  (1887) 
Pittsburgh,  C.  &  St.  L.  Ry.  Co.  v.  Hixon,  11  N. 
E.  285,  110  Ind.  225;  (1888)  Thomas  v.  Mer- 
ry, 15  N.  E.  244.  113  Ind.  83 ;  (1888)  Ohio  & 
M.  Ry.  Co.  V.  Walker,  113  Ind.  H)6,  15  N.  E. 
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234,  3  Am.  St.  Rep.  638 ;  (1888)  Betts  r.  Quick, 
16  N.  E.  172,  114  Ind.  165;  (1888)  Board  of 
Com'ra  of  Ripley  County  v.  Hill,  16  N.  E.  156, 
115  Ind.  316;  (1880)  Batliff  v.  Stretch,  117 
Ind.  526,  20  N.  El  438;  (1889)  Cleveland.  C, 
C.  &  I.  R.  Co.  T.  Wynant,  20  N.  E.  730,  119 
lod.  539;  (1891)  Sheeks  v.  Erwin,  130  Ind.  81, 
29  y.  E.  11;  (App.  1892)  Sluyter  v.  Union 
Central  Life  Ins.  Co.,  3  Ind.  App.  312,  29  N. 
B.  608;  (1892)  Adamson  v.  Shaner,  29  N.  E. 
944,  3  Ind.  App.  448 ;  (Sup.  1893)  Evansville 
&  R.  R.  Co.  V.  Maddux,  134  Ind.  571.  33  N.  E. 
345,  34  E.  511 ;  (1893)  Garard  v.  Garard,  135 
Ind.  15,  34  N.  E.  442,  809;  (App.  1808)  Town 
of  Nappanee  v.  Ruckman.  34  N.  E.  609,  7  Ind. 
App.  361;  (1893)  American  Wire  Kail  Co.  v. 
Connelly.  8  Ind.  App.  398,  35  N.  E.  721 ;  (1893) 
Hindman  t.  Timme,  8  Ind.  App.  416,  35  N.  E. 
1046;  (Sup.  1894)  Starkey  v.  Starkey,  136  Ind. 
349,  36  N.  E.  287;  (App.  1894)  City  of  Bloom- 
ington  V.  Rogers,  36  N.  E.  439,  9  Ind.  App. 
230;  (Sup.  1898)  Clow  v.  Brown.  48  N.  E. 
1034,  49  N.  E.  1057,  150  Ind.  185;  (189S) 
Rogers  t.  Baltimon  &  O.  S.  W.  Ry.  Co.,  49  N. 
E.  453,  150  lad.  397;  (1898)  Frain  v.  Burgett. 
liO  N.  E.  873.  52  N.  B.  395, 152  Ind.  55 ;  (1899) 
Cleveland,  C,  O.  A  St.  L.  Ry.  Co.  v.  Berry,  53 
N.  E.  41S.  152  Ind.  607.  46  L.  R.  A.  33 ;  (App. 
1809)  City  of  Mt.  Vernon  v.  Hoehn,  53  N.  B. 
654,  22  Ind.  App.  282 ;  (1903)  Malky  v.  Karsell. 
<68  N.  E.  089,  31  Ind.  App.  595 ;  (1904)  Blan- 
ohard  Hamilton  Fumitnre  Co.  v.  Colvin,  69  N. 
E.  1032.  32  Ind.  App.  398;  (Sup.  1906)  Balti- 
more &  O.  S.  W.  R.  Co.  T.  Slaughter,  167  Ind. 
330,  79  N.  E.  186,  7  L.  B.  A.  (N.  S.)  S79,  119 
Am.  St  Rep.  603. 

m    iSnp.  1882) 
Argumentative  pleading  can  be  reached 
only  hy  a  motion  to  make  more  definite  and  cer- 
tain.— Vance  t.  Scihroyer,  82  Ind.  114. 

[ft]    (Sup.  1S8S) 

In  an  aetioii  against  a  railroad  company 
for  negligently  setting  fire  to  plaintifTs  property, 
the  failure  to  allege  in  the  complaint  the  par- 
ticular defects  in  defendant's  engine,  or  the  dis- 
tance of  plaintiff's  land  from  defendant's  right  of 
way,  or  any  particular  acts  of  negligence,  must 
be  taken  advantage  of  by  motion  to  make  more 
specific.— Louisville,  N.  A.  ft  G.  By.  Co.  v. 
Krinning,  87  Ind.  351. 

[ttn  (Sa».l883) 

Where  the  complaint,  In  a  suit  against  a 
physician  for  negligently  treating  a  case,  fails 
to  allege  tbe  specific  acts  of  omission  or  com- 
mission which  constitute  the  alleged  negligence 
and  unakillfulness,  it  is  error  to  deny  a  motion 
to  make  the  complaint  more  specific  in  such  re- 
spect.—Hawley  V.  Williams,  90  Ind.  160. 

[g]   (Bap.  1881) 
The  remedy  for  an  imperfect  statement  of 
facts  in  a  complaint  is  hy  motion  to  make  more 
spedflc— Johnston  Harvester  Co.  v.  Bartley,  94 
Ind.  131. 


[fd    (Sop.  1884) 

Averments,  in  themseWeB  surplusage,  will 
not  be  ordered  made  mote  definite  and  certain. 
—Knox  V.  Trafalet,  84  Ind.  346. 

[Sgg]    (Sop.  1884) 

An  objection  tlut  a  complaint  for  negli- 
gence was  too  general  must  be  taken  by  a  mo- 
tion to  make  more  specific. — City  of  EvansvUIs 
V.  Worthington,  97  Ind.  282. 

[h]     (Sap.  1886) 

Where  a  complaint,  charging  negligence, 
fails  to  spedfy  in  what  the  negligence  comtists, 
the  proper  way  to  reach  the  infirmity  is  by  a 
motion  to  make  more  specific. — CMncinnati,  I., 
St.  L.  &  O.  Ry.  Co.  V.  Gaines.  104  Ind.  526,  4 
N.  E.  84.  5  N.  E.  746.  54  Am.  Rep.  334. 

Ihti]     (Snp.  1888) 

Where  the  complaint  is  for  the  conversion 
of  railroad  lumber  appropriated  by  a  railroad 
in  several  counties,  but  owing  to  loss  of  memo- 
randa more  specific  locations  cannot  be  given, 
it  is  not  reversible  error  to  overrule  a  motion 
to  make  the  complaint  more  certain. — Ix)uisvi]le 
N.  A.  &  C.  Ry.  Co.  T.  Balcb,  105  Ind.  93.  4 
N.  B.  288. 

[bbh]     (9np.  1886) 

A  complaint  made  under  the  occupj-inx 
claimant's  law  to  recover  the  value  of  Improve- 
ments placed  by  him  on  land  from  which  be 
was  evicted,  described  the  improvements  as 
"clearing  and  fencing,  removing  stones,  and 
putting  the  land  in  a  state  of  cultivation."  On 
a  motion  to  make  the  complaint  more  specific. 
held,  that  the  appellant  was  entitled  to  a  state- 
ment of  the  character  and  value  of  the  clear- 
ing, and  of  the  kind  and  amount  of  fencing, 
and  a  specific  statement  of  what  was  done  to- 
wards putting  the  land  in  a  state  of  cultivation. 
—Wallace  t.  Brooker,  105  Ind.  598.  3  N.  E. 
175. 

[I]  (Sap.  1888) 

The  objection  that  the  complaint  in  a  suit 
for  damages  tor  personal  Injuries  alleges  that 
plaintiff  was  "compelled"  by  his  employer's 
agent  to  couple  the  cars,  without  giving  the 
facts  constituting  the  compulsion,  should  be 
raised  by  motion  to  make  the  complaint  more 
specific.- Brazil  Block  Goat  Co.  t.  Gaffney,  119 
Ind.  455,  21  N.  E.  1102,  12  Am.  St  Rep.  422,  4 
L.  R.  A.  85a 

In  an  action  by  an  infant  for  personal  in- 
juries, the  point  that  the  complaint  was  defec- 
tive for  alleging  that  the  infant  bad  been  com- 
pelled to  endanger  himself  without  pleading  the 
facts  is  reached  by  a  motion  to  make  more  spe- 
cific-Id. 

[II]  (S«p.U8» 

In  an  action  for  malpractice,  that  a  com- 
plaint fails  to  set  forth  in  what  particular  de- 
fendant was  negligent  in  the  performance  of  his 
duties  as  physician  and  surgeon,  should  be  ob- 
jected to  by  motion  to  make  more  specific — De 
Hart  V.  Etnire.  121  Ind.  242,  23  X.  E.  Tt. 
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A  coDtnct  not  alleged  to  be  in  writing  is 
cooelusiTely  pnsumed  to  rest  in  parol ;  and 
t  motion  to  nuke  more  specific  a  complaint  on 
rontract,  which  does  not  allege  whether  the 
contract  was  in  writing  or  by  parol,  will  not 
araiL-WallKr  t.  Larkin,  127  Ind.  100^  26  N. 
E.  684. 

D]  (s»p.iai) 
Uncertainty  in  a  complaint  cannot  be 
iMcbed  by  alignment  of  error  challenging  Its 
mAcieDpy.  since  the  proper  remedy  is  by  mo- 
tiMi  to  make  more  specific— Failey  t.  Oribling, 
128  iBd.  110.  26  N.  B.  704. 

Oil  (Am.i8n) 
That  a  count  in  a  declaration  for  money  had 
aad  received  lacked  a  bill  of  particulars  should 
be  objected  to  by  a  motion  to  make  more  definite 
ud  certain.— McCoy  v.  Oldbam,  1  Ind.  App. 
m  27  N.  E.  047.  50  Am.  St  Bep.  208. 

U0]    (8«p.  1892) 

In  an  action  against  a  railroad  company 
fbr  injuries  received  at  a  crossing,  plaintiff 
need  not  all^e  affirmatively  the  precautlond 
takm  to  avoid  injury ;  bat  an  averment  that  the 
injary  occurred  without  his  fault  is  sufficient, 
and,  if  defendant  desires  a  more  particular 
statement  of  facts,  his  remedy,  if  any,  is  by 
motion  to  make  the  complaint  more  8i>ecilic. — 
Penmylvania  Co.  v.  Horton,  132  Ind.  189.  31 
N.  E.4B. 

[k]    (Sap.  1893) 

Where  in  an  action  cgainst  a  railway  com- 
Itany  for  injuries  sustained  by  a  brakeman  while 
«n  a  train,  it  was  material  to  defendant  to  have 
a  specific  statement  as  to  the  particular  place 
in  the  train  the  brakeman  occupied  when  the 
injury  occurred,  the  practical  remedy  was  by 
the  motion  to  require  a  greater  certainty  in  that 
respect— Pennsylvania  Co.  v.  Sears,  34  N.  E. 
15,  36  N.  E.  353.  136  Ind.  460. 

tki]  (Ap».im> 

It  is  not  error  to  refuse  to  require  an 
unnecessary  allegation  of  a  complaint  to  be 
nude  more  specific.  —  Indiana  Stone  Co.  v. 
Stewart,  T  Ind.  App.  563,  34  N.  E.  1019. 

[kkkl  (S«p.  ISM) 

An  averment  of  a  parol  agreement  for  a 
nglit  of  way  generally  through  defeudaot's 
luds  is  not  assailable  by  motion  to  make  more 
■pedGc.  If  too  vague  for  ^forcement.  it  is 
wlj  subject  to  demurrer.— Corns  T.  Clouser, 
137  Ind.  201.  36  N.  E.  84a 

ni  (B>p.iffl4) 

Where  specific  allegations  !n  a  complaint 
in  an  action  for  a  personal  injury  could  not 
hair  wealcened  the  complaint  and  were  not  es- 
ntial  to  advise  the  defense  of  the  cause  of  ac- 
tion defendant  was  called  on  to  defend,  the  re- 
fiual  to  require  more  specific  allegations  was 
not  error.— Helton ville  Mfg.  Co.  t.  Fielda.  36 
N.  E.  529,  138  Ind.  58. 


S  807 

[U]    (Sap.  1894) 

In  an  action  for  personal  Injariea  the 
complaint  alleged  that  tb^  resulted  from  a  de- 
fective bridge  over  a  water  coarse  "leading 
from  Numa  to  Clintcm  Locks."  field,  in  view 
of  the  difficulty  in  describing  a  water  coarse, 
that  a  motion  to  make  the  complaint  more  ape- 
dflc  aa  to  such  water  course  was  properly  over- 
ruled.—Board  of  Com'rs  of  Parke  County  t. 
Wagner,  138  Ind.  609.  38  N.  E.  171. 

[Ill]    (Sap.  1894) 

The  objection  to  a  complaint  in  an  action 
for  personal  Injuries,  that  it  fails  to  state  which 
of  two  persons  was  driving  a  team,  must  be 
raised  by  demurrer,  and  cannot  be  raised  on 
a  motion  to  make  the  complaint  more  definite. — 
Board  of  Com'rs  of  Jackson  County  v.  Nichols, 
139  Ind.  Gil,  88  M.  B.  526. 

Iml    (Sap.  1896) 

In  an  action  for  personal  injaries,  de- 
fendant is  entitled  to  have  the  snrroundings 
and  circumstances  attending  the  accident  set 
oat  in  the  complaint;  and,  to  compel  such  a 
statement,  the  proper  remedy  Is  by  motion  to 
make  the  complaint  more  specific.  —  Peerless 
Stone  Co.  t.  Wray,  143  Ind.  574,  42  N.  B.  927. 

[mml  (App.  1896) 

In  an  action  for  damages  caused  by  fire 
started  on  a  railroad  right  of  way,  a  motion  to 
make  the  complaint  more  specific  by  alleging 
what  engine  started  the  fire  was  properly  over- 
ruled, upon  the  averment  that  plaintiff  could 
not  do  so.— Baltimore  &  O.  B,  Co.  v.  Country- 
man, 16  lad.  App.  139.  44  N.  E.  265. 

(mmm]    (App.  1899) 

Where  the  only  objection  to  a  pleading  is 
that  some  material  avennrat  is  not  sufficiently 
definite,  positive,  or  specific,  it  should  be  taken 
on  motion  to  make  more  specific. — City  of  Ham- 
mond T.  Meyers,  65  N.  E.  102,  23  Ind.  App. 
235. 

[D]    (Sap.  1900) 

Where  a  complaint,  in  an  action  for  in- 
juries sustained  by  an  explosion  of  gas  occa- 
sioDed  by  defendant's  negligence,  averred  that 
defendant  negligently  permitted  its  high-pres- 
sure line  to  become  defective,  insufficient,  and 
out  of  repair,  so  that  the  gas  flowing  therein  e»<- 
caped,  the  overruling  of  a  motion  to  make  it 
more  specific  was  reversible  error.— Tipton 
Light,  Heat  &  Power  Co.  v.  Newcomer,  58  N. 
E.  842,  156  Ind.  34& 

[nn]    (Svp.  1901) 

An  objection  to  a  complaint  by  a  receiver 
of  a  bank  against  the  directors  thereof  for  dam- 
ages resaltlng  from  their  gross  negligence,  in 
that  the  charges  of  negligence  are  too  general, 
must  be  pointed  out  by  a  motion  to  make  the 
allegation  more  certain.— Coddington  v.  Cana- 
day.  61  N.  E.  567.  167  Ind.  243. 

[□nn]    (Sap.  1902) 

The  question  of  the  uncertainty  of  a  peti- 
tion in  proceedings  to  compel  a  railway  com- 
pany to  construct  a  highway  crossing  across  its 
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right  of  way  for  a  newly  established  highway, 
which  alleges  that  a  legal  notice  of  the  applica- 
tion for  the  establishment  of  the  highway  was 
^iven  to  the  railway  company,  can  only  be  rais- 
ed by  a  motion  to  malre  it  more  specific— Balti- 
more &  O.  S.  W.  R.  Co.  V.  State  ex  rel.  Green- 
wood, 65  N.  B.  008;  159  Ind.  5ia 

[o]    (Sap.  19H) 

In  an  action  to  enforce  a  collection  of 
assessments  for  public  improvements,  where  a 
complaint  shows  that  the  city  council  had  con- 
tracted for  the  construction  of  a  sewer  and 
house  connections,  a  motion  to  make  more  spe* 
dfic  by  setting  out  separately  the  amoimt  due 
on  sewer  and  the  amount  on  house  counections 
was  properly  orermled,  since  the  sewer  in- 
cluded the  house  connections.— Boyce  v.  Tuhey, 
163  Ind.  202,  70  N.  E.  531. 

[00]    <Snp.  im) 

Where,  in  an  action  for  money  had  and  re- 
ceived, defendant  desires  information  as  to  the 
special  facts  relied  on,  his  remedy  is  a  motion 
for  a  hill  of  particulars,  or  to  make  the  com- 
plaint more  specific— Ilarba ugh  v.  Tanner,  71 
N.  E.  145,  163  Ind.  574. 

[000]    (App.  1906} 

A  complaint  in  an  action  against  an  em- 
ployer for  injuries  received  by  an  employ^  while 
engaged  In  assisting  the  placing  of  trusses  in 
a  building,  which  set  forth  the  manner  of  doing 
the  work,  and  alleged  that  the  work  was  dan- 
gerous ;  that  the  employ^  was  placed  in  a  dan- 
gerous position ;  that  the  danger  was  not  ap- 
parent to  him,  who  was  inexperienced ;  that 
the  employer  did  not  warn  him  of  the  danger, 
hut  assured  him  that  the  place  was  sate— con- 
strued as  setting  forth  a  cause  of  action  bafed 
on  the  theory  that  the  employer,  knowing  the 
danger  and  the  inexperience  of  tlie  employ^, 
directed  him  to  work  in  a  particular  place,  with- 
out instructing  him  as  to  the  danger,  was  suf- 
ficient as  against  a  motion  to  make  it  more 
specific- Fletcher  Bros.  Co.  v.  Hyde,  75  N.  E. 
9,  3G  Ind.  App.  96. 

[Pl    (App.  1905) 

Where,  in  an  action  for  injuries,  the  neg- 
ligence charged  was  that  defendant  negligent- 
ly left  a  switch  open  at  a  time  when  it  should 
have  been  closed,  and  required  decedent  to  run 
a  train  over  it  without  notice,  and  negligently 
used  in  connection  with  the  switch  a  defective 
lock,  which  rendered  the  use  of  the  switch  un- 
safe, and  required  decedent  to  use  it  without 
notice  of  the  defect,  a  motion  to  require  more, 
specific  averments  as  to  what  the  defects  were, 
and  wherein  located,  was  properly  refused.-— 
Cleveland,  C,  C.  &  St.  L.  Ry.  Co.  v.  Snow, 
74  N.  E.  008,  37  Ind.  App.  040. 

[pp]  (Sup.  1906) 

In  an  action  for  injuries  to  a  coal  miner, 
where  the  complaint  alleged  that  the  miner,  un- 
der the  direction  of  his  employer  given  through 
its  mine  boss,  entered  a  certain  part  of  the 
mine,  and  while  be  was  working  there  in  the 


line  of  his  duty  the  roof  gave  way,  causing  bis 
injuries,  a  motion  to  compel  the  plaintiff  to 
make  the  complaint  more  specific  and  allege  the 
particular  kind  of  work  on  which  the  miner  was 
engaged  and  the  manner  in  which  he  was  per- 
forming it  was  properly  denied.  Judgment 
(1905)  73  N.  E.  818,  affirmed.— Diamond  Block 
Coal  Co.  T.  CnthbertsoB.  76  N.  E.  1060^  166 
Ind.  290. 

[PPP]    (Bnp.  1906) 

Where  it  is  uncertain  whether  a  complaint 
in  an  action  by  a  contractor  oonstnicting  a 
street  improvement  bases  the  action  on  the 
bonds  issued  by  the  dty  in  antidpation  of  the 
assessment  for  the  Improvement  or  on  the  lien 
created  by  the  assessment,  the  remedy  is  by  a 
motion  to  make  the  complaint  more  specific. — 
Shirk  v.  Hupp,  167  Ind.  508,  78  N.  E.  242,  79 
N.  E.  490. 

[q]    (App.  1906) 

An  objection  to  a  cross-complaint,  seeking 
reformation  of  a  contract  sued  on,  that  it  failed 
to  clearly  and  definitely  point  out  the  mistake 
objected  to,  should  be  taken  advantage  of  by  mo- 
tion to  make  the  cross-complaint  more  specific. 
—Nichols  &  Shepard  Co.  T.  Bemiiqr*  76  N.  E. 
776,  37  Ind.  App.  100. 

[qa]    (App.  1906) 

Where,  In  an  action  for  breach-  of  a  con- 
tract to  convey  certain  land  to  plaintiff  in  con- 
sideration of  his  services  in  running  defendant's 
farm  and  paying  all  the  proceeds  to  defendant 
to  enable  him  to  discharge  certain  debts,  plain- 
tiff alleged  that  all  of  the  proceeds  of  the  land 
for  about  three  years  were  received  by  defend- 
ant, either  directly  from  plaintiff  or  in  collect- 
ing the  profits  from  others,  and  it  was  not 
claimed  that  plaintiff  paid  any  of  defendant's 
debts,  it  was  proper  for  the  court  to  overrule  a 
motion  to  compel  plaintiff  to  make  his  com- 
plaint more  specific,  by  showing  the  debts  paid 
by  plaintiff,  the  amount  of  each,  to  whom  they 
were  paid,  and  by  showing  all  the  credits  or 
moneys  he  turned  over  to  defendant,  with  the 
dates  and  amounts. — Grau  T.  Orau,  77  N.  E. 
816,  37  Ind.  App.  035. 

[qqq]    (App.  1906) 

If  a  complaint  is  obscure,  a  motion  to  make 
more  specific  is  the  remedy.— Lewis  Tp.  Im- 
provement Co.  T.  Boyer,  38  Ind.  App.  161,  76 

N.  E.  IOCS. 

in  (App.  1906) 
Where  the  alternative  averments  of  a  com- 
plaint do  not  vitiate  it,  the  remedy  is  by  motion 
to  make  the  same  more  specific. — Indianapolis 
&  N.  W.  Traction  Co.  v.  Henderson,  39  InJ. 
App.  324,  79  N.  E.  539. 

[it]    (Bop.  1907) 

Where  answers  in  an  action  for  Uie  price 
of  goods  sold  failed  to  set  out  the  specific  time 
that  the  goods  were  ascertained  to  be  un- 
fit for  the  purpose  for  which  they  were  bought, 
a  motion  to  make  more  specific  is  the  proper 
remedy.— Oil-Weil  Supply  Co.  T.  Watson,  IGS 
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Ind.  003,  80  N.  E.  157,  15  L.  B.  A.  (N.  S.) 
868. 

[nr]    (Sap.  1M7) 

Where  a  complaiat  is  so  inconsisteat,  un- 
certain, or  repugnant  as  to  mislead  the  de- 
fendant, he  should  move  to  separate  the  causes 
or  make  the  complaint  more  specific. — Chicago 
&  E.  R.  Co.  V.  Lawrence,  169  Ind.  310.  79  N. 
E.  3G3,  82  N.  E.  768. 

M  (A».inT> 
Where,  in  an  action  for  injariea  to  real 
estate  and  growing  crops  by  the  diversion  of 
water,  the  complaint  is  defective  in  that  the  de- 
scription of  the  premises  is  indefinite,  the  ob- 
jection should  be  raised  by  motion  to  make  more 
specific.— Evans^Ue  &  Princeton  Traction  Co. 
T.  Broermann,  80  M.  E.  972,  40  Ind.  App.  47. 

[M]    (App.  1M7) 

Where  a  complaint  against  an  electric  rail- 
way company  alleged  that  plaiotitE  was  injured 
through  the  motonnan  negligently  starting  the 
car  while  plaintiff  was  alighting,  it  was  not  ei^ 
xor  to  overrule  a  motion  to  make  the  complaint 
more  specific  by  stating  whether  the  car  had, 
prior  to  its  sudden  start,  been  stopped  or  was 
slowly  moving.— Louisville  &  S.  1.  Traction  Co. 
T.  Leaf,  40  Ind.  App.  214.  -79  X.  K.  106G. 

[tl    (App.  1907) 
Where  a  pleading  is  on  its  face  uncertain, 
s  motion  to  make  it  more  specific  is  the  prop- 
er remedy.— Grand  Trunk  W.  Ry.  Co.  v.  State, 
40  Ind.  App.  095,  82  N.  E.  1017. 

[tt]    f  Apy.  1908) 

When  a  iwinignLph  of  a  complaint  was  suf- 
ficient to  state  a  cause  of  action,  a  motion  con- 
taining spedfieetions  to  make  It  more  specific 
riisald  be  overraled.— Kelsay  t.  Chicago,  C.  ft 
L.  R.,  41  Ind.  App.  128,  81  N.  E.  522. 

[n]     (App.  1908) 

Where  a  complaint  for  injuries  by  a  de- 
fect in  a  sidewalk  did  not  allege  on  which  side 
of  the  street  the  defect  existed  and  the  partic- 
ular place  in  the  walk  where  plaintiff  fell  and 
was  injured,  defendant's  remedy  was  by  motion 
to  make  more  specific— City  of  Huntington  v. 
Stover,  41  Ind.  App.  171.  88  N.  E.  618. 

[no}     (App.  1M8) 

A  complaint  alleging  that  defendant  owed 
plaintiff  "for  work  and  labor  for  three  months. 
June  7,  1904.  to  September  7,  1904,  the  total 
of  $300,  •  •  •  "  and  that  it  was  agreed  and 
understood  that  plaintiff  was  to  act  as  defend- 
ant's manager  at  a  salary  of  $100  per  month, 
etc.,  is  sufficient  to  enable  a  person  of  common 
understanding  to  know  what  is  intended ;  and 
it  is  not  reversible  error  to  overrule  a  motion 
to  make  it  more  definite  and  a  demurrer  for 
want  of  facts.— Huntington  Fuel  Co.  v.  Mcll- 
vaine,  41  lad.  App.  328,  82  N.  E.  1001. 

Iv]  (App.lWB) 

The  court  will  sustain  a  motion  to  make  a 
pleading  more  definite,  when  the  precise  nature 


of  the  charge  is  not  apparent,  and  wfaen  by  fail- 
ure to  do  so  a  substantial  injustice  would  be 
committed;  otherwise  the  overruling  of  such  a 
pleading  is  not  reversible  error.— Grass  v.  Ft. 
Wayne  &  Wabash  Valley  Traction  Co..  42  Ind. 
App.  305,  81  N.  E.  514. 

[w]  (App.  jsm 

Where  the  theory  of  a  complaint  for  the 
death  of  a  freight  brakeman  is  that  defendant 
negligently  maintained  an  overhead  bridge,  which 
made  it  unsafe  for  its  servants,  a  motion  to 
make  the  complaint  more  definite  as  to  contrib- 
utory negligence  was  properly  denied. — Balti- 
more ft  O.  8.  W.  R.  Co.  V.  McOsker,  88  M.  E. 
950. 

[x]    (Sup.  1910) 

Defendant  moved  that  plaintiff  be  required 
"to  make  his  complaint  more  specific  In  each  of 
the  following  respects,"  setting  out  four  speci- 
fications, two  referring  to  all  the  paragraphs  of 
the  complaint,  one  to  the  first  and  second,  and 
another  specification  to  the  third  and  fourth 
paragraphs.  Held,  that  the  motion  was  joint  as 
to  all  the  paragraphs  of  the  complaint — Indian- 
apolis Abattoir  Co.  v.  Neidlinger,  92  N.  E.  169. 

A  motion  to  make  more  specific  certain  par- 
agraphs of  the  complaint,  which  was  joint  as 
to  all  the  paragraphs,  was  properly  overruled, 
unless  all  of  them  were  objectionable  for  gen- 
erallty.- Id. 

[y]    (App.  1910) 

The  complaint  alleged  that  defendant  was 
a  railroad  corporation,  maintaining  a  large  num- 
ber of  switches  in  a  certain  city  and  that  in- 
testate had  been  employed  by  it  for  a1)0ut  four 
months  before  March  28,  1906,  as  brakeman, 
switchman  and  yard  conductor  and  on  that  date 
was  engaged  as  yard  conductor  in  such  city  in 
moving  defendant's  cars  in  such  yards  and  was 
killed  because  of  a  defective  car.  Held  that  the 
remedy  for  any  indefiniteness  in  the  allegations 
as  to  the  existence  of. the  relation  of  master 
and  servant  at  the  time  Intestate  was  killed 
was  by  a  motion  to  make  more  specific— Cleve- 
land. C.,  C.  ft  St.  L.  Ry.  Co.  T.  Helneman.  90 
N.  E.  899. 

Fob  Cases  from  Other  States, 

See  39  Cent.  Dig.  Plead.  1173-1193; 

28  Cent.  Dig.  Insurance.  {  163L 
See,  also,  31  Gyc  pp.  644-G51. 

§  368.  SepuatluB  uid'  munberins  oau* 
es  of  aetlOB  or  defeases. 

Harmless  error  In  rulings,  see  Appeal  and  Eb- 

BOB,  S  1039. 
In  action  to  set  aside  fraudulent  conveyance, 

see  Fraudulent  Convetanceb,  S  259. 
Review  of  decisions  involving  discretion  of  court, 

see  Appeal  and  Ebboe,  f  960. 

[a]     (Bnp.  1S66> 

The  court  below,  on  motion,  divided  a 
"paragraph"  in  the  answer  into  two  divisions. 
HM,  that  the  ruling  was  erroneous  for  the 
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reason  that  the  paragraph  was  not  objectionable 
on  the  ground  of  duplicity.— Con  well  v.  Presi- 
dent, etc.,  of  Town  of  ConnerBviUe,  8  Ind.  358. 

£b]    (Sav.  1868) 

Where  a  complaint  contains  but  one  para- 
graph, presenting  a  single  cause  of  action,  the 
court  cannot  require  the  plaintiff  to  "paragraph 
his  complaint"— Schenck  t.  Butsch,  S2  Ind.  338. 

[c]  Where  a  petition  contains  several  causes 
of  action,  plaintiff  should,  on  motion  of  the  de- 
fendant, be  required  to  separately  state  and 
number  them.— (Sup.  18ti&)  Hendry  v.  Hendry, 
32  Ind.  349;  (1873)  Boober  t.  Ooldsborougb, 
44  Ind.  490. 

Where  a  pleading  is  double,  the  remedy  is 
by  motion  to  compel  the  party  pleading  to  sep- 
arate the  causes  of  action  or  defense  into  para- 
graphs, and  number  them.— Id. 

[d]    (Sup.  1873) 

Where  but  one  defense  is  set  up  in  a  par- 
agraph of  answer,  a  motion  to  separate  it  into 
paragraphs  should  be  overruled.- Booher  v. 
Goldsborough,  44  Ind.  490. 

[•]     (Snp.  1874) 

A  motion  to  separate  a  complaint  into  par- 
agrapha  should  state  how  the  mover  thinks  it 
ought  to  be  divided.  A  general  motion  to  s^ 
arate  is  too  Indefinite.-^Scott  T.  Indianapolis 
Wagon  Works,  48  Ind.  75. 

[f]  (Sup.  isn) 
A  motion  by  defendants  to  require  plain- 
tiff to  separate  her  complaint  into  paragraphs 
is  properly  overruled,  if  the  motion  is  not  in 
writing,  and  does  not  assign  any  reason  for 
the  separation.— Hay  t.  State  ex  rel.  McClan- 
raban,  58  Ind.  337. 

[Bl    (8«P*  1880) 

In  an  action  on  a  note  and  to  foreclose  a 
mortgage  securing  payment  of  the  same,  given 
for  the  purchase  price  of  land,  the  answer  aver- 
red that  a  bargain  was  made  between  plaintiff 
as  executor  and  the  defendant  for  the  sale  and 
conveyance  of  a  farm  or  tract  of  land  within 
certain  Hues  and  comers  which  the  plaintiff 
pointed  out  to  the  defendant,  and  a  price  not 
less  than  $0,000,  which  was  the  sum  for  which 
the  mortgage  was  given,  was  agreed  on  for  the 
whole  tract;  that  three  parcels  of  the  land, 
which  were  of  greater  value  than  the  balance 
due  on  the  mortgage,  were  oot  conve^  or  pos- 
session thereof  given  to, the  defendant  under  the 
deeds;  that  two  of  the  parcels  were  at  the  time 
and  continued  to  be  held  adversely  by  para- 
mount title,  the  plaintiffs  testator  having  liad 
no  title  thereto  and  that  the  third  parcel  was 
omitted  from  the  deeds  by  plaintiff  with  intent 
to  cheat  the  defendant  and  that  the  defendant 
did  not  get  and  never  had  possession  thereof. 
It  was  also  averred  that  plaintiff  made  certain 
false  representations  to  the  defendant  to  induce 
him  to  purdiase  the  land.  Ueid,  that  it  was 
not  error  to  refnse  to  order  the  answer  sepa- 
rated into  two  paragraphs.— Jones  v.  Noe,  71 
Ind.  368. 


[hi    (Sap.  1883) 

In  an  action  against  a  railroad  company, 
the  complaint  alleged  that  on  a  certain  day 
eight  sheep  of  plaintiffs'  were  killed  on  defend- 
ant's road  by  Its  locomotive  and  cars,  at  a  iKrint 
where  the  road  was  not  securely  fenced,  etc. ; 
that  on  another  day  two  horses  belonging  to 
plaintilh  were  wounded  and  injured  on  defend- 
ant's road,  etc. ;  and  that  the  animals  so  killed 
and  injured  were  of  the  value  of  $300.  A  bUl 
of  particulars  was  filed,  in  which  the  value  of 
the  sheep  was  stated  to  be  $25,  and  the  dam- 
age for  injury  to  the  horses  was  stated  to  i>e 
$275.  Held,  that  the  complaint  stated  two 
causes  of  action,  and  a  motion  to  require  plain- 
tiffs to  state  separately  such  causes  should  have 
been  sustained.— Wabash,  St.  L.  &  P.  Ry.  Co. 
v.  Kooker,  90  Ind.  581. 

[t]  CSnp.  1891) 
Where,  in  a  suit  to  foreclose  a  chattel  mort- 
gage given  to  secure  two  notes,  the  cause  of 
action  is  stated  in  one  paragraph,  it  is  not 
error  to  overrule  a  motion  to  require  the  plain- 
tiff to  separately  state  and  number  his  causes 
of  action.— Mansfield  v.  Shipp,  128  Ind.  55, 
27  N.  K.  427. 

UI  (APP.U97) 

A  motion  to  fompel  plaintiff  to  separate 
his  complaint  into  paragraphs  is  properly  de- 
nied where  it  states  a  cause  of  action  for  dam- 
ages on  accoimt  of  fraudulent  representations, 
and  also  charges  the  defendants  with  convert 
sion,  but  does  not  state  facts  snfficient  to  sus- 

!  tain  a  cause  of  action  for  conversion.— Shaw  v. 

'  Ayres,  47  N.  E.  235,  17  Ind.  App.  «14. 

[k]     (Sup.  1899) 

A  motion  to  separate  a  complaint  into  par- 
agraphs may  be  overruled,  where  a  single  cause 
of  action  is  stated.— Pittsburgh,  C,  C.  &  St.  L. 
Ry.  Co.  V.  Beck,  53  N.  E.  439,  152  Ind.  421. 

[1]  (Sup.  1S99) 
Where  a  complaint  alleged  that  plaintiff 
had  been  seduced  by  defendant's  artifices,  had 
become  pregnant  on  two  occasions,  and  that  her 
seducer  and  a  codefendant,  in  order  to  prevent 
publicity,  conspired  to  persuade  plaintiff  to  sub- 
mit to  an  abortion  on  each  occasion,  and  that 
by  reason  of  their  representations  plaintiff  al- 
lowed defendants  to  produce  the  abortions,  such 
allegations  showed  a  continuous  wrong,  con- 
stituting a  single  cause  of  action,  for  which 
defendants  were  jointly  liable ;  and  hence  a 
motion  to  separate  the  complaint  into  para- 
graphs and  a  demurrer  for  misjoinder  of  causes 
of  action  were  properly  denied.— Gunder  v.  Tib- 
bitts,  55  N.  E.  762,  153  Ind.  681. 

[m]     (App.  1904) 

Where  more  than  one  cause  of  action  is 
stated  in  a  single  paragraph  of  complaint,  the 
remedy  is  by  motion  to  separate  or  by  demurrer 
Cor  misjoinder.- Blanchard-Hamilton  PumitAre 
Co.  v.  Colvin.  69  N.  E.  1032,  82  Ind.  App.  398. 

[n]    (App.  U06) 
Where  a  complaint  is  bad  for  dnpUcIty,  the 
remedy  Is  by  motion  to  separate  the  causes  of 
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action  into  paragraphs.— Westera  Uoion  Tele- 
graph Co.  T.  McClelland,  38  Ind.  App.  678,  78 
N.  E.  672. 

Fob  Cases  fbou  Oxueb  States, 

Seb  30  Cert.  Dio.  Plead.  H  1104-119a 
See,  also,  31  C^c  pp.  661,  6tt2. 

i  369.  Etoetiom  betwMa  wmaas  of  MitioH, 
eovBti^  or  def eiuMS* 

In  a  suit  to  recover  back  asurioiu  interest 
paid,  the  pleas  were  the  general  issue  and  the 
sUtQte  of  limitations.  After  the  trial  was  com- 
menced, the  cause,  by  consent,  was  withdrawn 
from  the  jury,  and  submitted  to  the  court,  the 
parties  agreeing  that  the  only  issue  should  be 
whether  the  defendant  had  received  usurious  in- 
terest from  the  plaintiff,  and  how  much.  Held, 
that  by  the  agreement  the  defendant  had  waiv- 
ed the  plea  of  the  statute  of  limitations;— State 
Bank  t.  Ensminger,  7  Blackf.  105.  , 

[b]  (Sap.  18&1) 

The  court  cannot  compel  a  defendant  to 
elect  to  which  count  he  will  apply  the  evidence, 
where  there  are  several  counts  in  the  declara- 
don.— McMasters  v.  Cohen,  fi  Ind.  174. 

[c]  (Sup.  I860}  ' 
A  complaint  set  up  a  written  agreement 

to  pay  for  certain  work  partly  in  cash  and  part- 
ly in  goods,  and  admitted  the  cash  payment.  A 
second  paragraph  was  adsumpslt  for  doing  the 
above  work  at  the  price  agreed  ou,  giving  credit 
for  the  cash  payment,  and  claiming  the  balance 
in  cash.  Held,  that  the  plaintiff  could  not 
be  compelled  to  elect  which  paragraph  he  would 
rely  upon,  though  both  concerned  the  same  sub- 
ject-matter.— Wilstacb  V.  Hawkins,  14  Ind.  541. 

»]  (Bnp.  186S) 
A  party  may,  under  the  Code,  state  his 
cause  of  action  in  different  forms  in  Uie  several 
paragraphs  of  his  ccHupIalnt,  and  cannot  be  re- 
quired to  elect  between  them  on  affidavit  of 
their  identity.— Snyder  t.  Snyder,  25  Ind.  300. 

[e]  (Sap.  1878) 

Plaintiff  in  a  civil  case  cannot  be  compelled 
to  elect  on  which  of  several  paragraphs  of  the 
complaint  be  will  proceed  to  trial. — Vandever  r. 
Garsbwiler,  63  Ind.  185. 

[f]  {Sap.  isn) 

There  is  no  available  error  in  the  action  of 
the  court  in  refusing  to  require  plaintiff  to 
elect  upon  which  of  snbstantially  similar  para- 
graphs of  his  complaint  he  would  rely.— ^I^m- 
met  V.  Chipman,  74  Ind.  474. 

fsl  (App.  im) 
In  an  action  on  an  account  containing 
debits  and  credits,  plaintiff  cannot  be  required 
to  elect  on  which  particular  items  of  bis  bill 
of  particDiars  he  relies  for  recovery. — Elgin  v, 
Mathis,  0  Ind.  App.  277.  30  N.  E.  65a 

[h]   (8«v.  18U) 

Rev.  St.  1804,  8  2760  (Rev.  St.  1881,  § 
25B6),  providing  that,  in  contesting  a  will,  con- 


testant must  set  fortb  nndue  Influence,  fraud,, 
"or  any  other  valid  objection  to  its  validity," 
does  not  require  a  contestant  to  elect  between 
fais  allegations  that  the  will  is  a  forgery,  and 
that  it  was  obtained  by  undue  iafluence,  though 
these  allegations  are  contained  in  the  same  par- 
agraph.—McDonald  T.  McDonald,  41  N.  E.  330, 
142  ind.  S0. 

[1]   (App.  1908) 

One  seeking  recovery  on  a  contract  of  em- 
ployment and  on  a  quantum  meruit  need  not 
<f\ect  at  the  close  of  evidence  on  which  cause  of 
action  be  will  rely,  though  he  testifies  that  there 
was  a  definite  contract,  since  he  is  entitled  to 
have  all  the  evidence  submitted  to  the  jury.— 
Model  Clothing  House  v.  Uirsch,  42  lad.  App, 
270,  85  N.  E.  719. 

Fox  Cases  fboh  Otbeb  States, 

Sm  30  Gent.  Dig.  Plead.  H  1109-1209; 
7  Cent.  Diq.  Bills  &  N.  1 1471;  42  Cent. 
Dig.  Replev.  |  200. 
See,  also,  31  Cyc  pp.  651-657. 

Xn.  iraUEfl.  FBOOF.  AMD  TARIAHOE. 

Applicability   of   tnstmctiona   to   Issues,  see 

Tbial,  i  251. 
As  to  existence  of  easement,  see  Easements,  | 

35. 

Conformity  of  findings  by  court  to  issnes  and 

proofs,  see  TbiaL,  |  306. 
Conformity  of  judgment  to  issues  raised  by 

pleading,  see  Judqugnt,  S  251. 
Curing  want  of  issue  by  verdict,  see  post,  |  432. 
Idem  Bonans,  see  Naues,  S  16. 
In  allegations  in  respect  to  deeds,  see  Deeds,  i 

190. 

In  equity,  see  Equity,  §§  325-327. 
In  justices'  courts,  see  Justices  of  the  Peace. 
8  100. 

In  pleading  damages  in  general,  see  Dauaqes, 
H  15G-160. 

In  pleading  judgment  as  estoppel  or  defense,  see 
Judgment,  {  060. 

In  pleading  payment,  see  Payment,  8  63. 

Id  pleading  release,  see  Release,  8  53. 

In  pleading  statute  of  frauds,  see  Feauds, 
Statute  of,  8  156. 

In  pleading  statute  of  limitations,  see  Limita- 
tion OF  Actions,  §  103. 

Necessity  for  pleading  counterclaim,  see  ante, 
f  130. 

On  plea  of  tender,  see  Tender,  §  22. 

On  trial  de  novo  on  appeal  from  justice's  court, 

see  Justices  or  the  Peace,  8  174. 
Presumptions  on  appeal  as  to  issues  joined,  see 

Appeal  and  Ebbob,  {  916. 
Responsiveness  of  verdict  to  issues,  see  Tbial, 

8  320. 

Review  of  decision  as  dependent  on  presentation 
of  question  in  record,  see  Appeal  and  Ebbob, 
8  670. 

Variance  between  plaintiff's  claim  and  affidavit 
for  attachment,  see  Attachment,  8  124. 

Waiver  of  issue,  see  post,  8  400. 
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[8Iiid.Dis.— PigcSM] 


In  »otloD«  b7  or  maralBst  partlonlmr  cImm- 
M  of  penoma. 

See— 

Assignee  for  benefit  of  creditors.   AssiQlf  uxms 

FOB  Benefit  of  Cbeditobs,  S  277. 
Between  partners.   Pabtnebship,  S  120. 
KXECUTOBS  AND  Administbatobs,  g  449. 
Guarantors.   Guabantt,  g  87. 
Guardian.    Guabdian  and  Wabd,  {  130. 
Infants,  S  02. 

MUNICIPAI.  Cobpobations,  |  1034. 

Owner  of  property  taken  for  public  use.  ElCl- 

NENT  DOUAIN,  §  293. 

Partners    after    dissolution    of  partDershlp. 
Pabtnebship,  §  296. 
Or  firms.    Pabtnebship,  S§  214,  216. 

PBINCIPAL  AND  AOENT,  $  79. 

Sureties.   Peincipal  and  Sueett,  S  157. 
Trustees  in  bankruptcy.  Bankbuptct,  {  302. 

1b  partiealKr  aetlowa  or  pvoeceAlBars. 

Accounting  hj  pledgee.   Pucdges.  {  91. 
Account  Stated,  {  18. 

Alienation  of  affections  of  hasband  or  wife. 

Husband  and  Wife,  %  332. 
Appeal  from  precept  for  enforcement  of  municN 

pal  assessment.   Municipal  Cobpobations, 

8  532. 

Ascertainment  and  entry  of  record  highway  by 

user.    HiGHWATS,  S  15. 
Assault  and  Battebt,  f  24. 
Assigned  claim.  Assignments,  |  132. 
ASBtniFSiT,  Action  of,  8  23. 
Award.   Abbitbation  and  Awabd,  S  85. 
Bastardy  proceedings.    Babtabds,  8  52. 
Bail  bonds.    Bail,  g§  33,  89. 
Bills  and  Notes,  §  489. 
Bonds.    Bonds,  i  128. 

Of  gaardians.    Guabdian  and  Wabd,  8 
182. 

Of  public  officers— 
Officers,  8  l^l- 

Shebiffs  and  Constables,  8  1<*8- 
Of  surviving  partners.  Pabtnebship,  S  230. 
Breach  of  contract.   Contbacts,  S  340. 
For  carriage  of  goods.   Cabbiebs,  8 
Of  sale.   -Sales,  g|  379,  413. 
To  furnish  means  of  transportation  for  live 
stock.   Cabbiebs,  S  227. 
Breach  of  covenant   Covenants,  g  116, 

Of  marriage  promise.    Bbeach  of  Mab- 

BiAOE  Pbomise,  8  IS. 
Of  warranty  of  goods  sold.    Sales,  §  437. 
Compensation  of  attorney.    Atxobnet  and 
Client,  8  1B5. 
Of  broker.   Bbokebs,  8  S2. 
Condemnation  proceedings.  Euineht  DoicAiN, 
8  195. 

Confirmation  or  trial  of  tax  titles.  Taxation, 
f  809. 

ConteBling  or  setting  aside  will  or  probata. 

Wtxss,  I  286. 
Contract  of  anietysblp.  Pbincipal  akd  Subb- 

tt,  S  157. 
CBEDxroBS'  Suit,  8  42. 


Criminal  conversation.    Husband  and  Wife, 
8  347. 

Prosecutions.   Indictment  and  Infobma- 
TioN,  88  164-184. 
Damages  from  construction  of  public  improve- 
ments.   Municipal  Cobpobations.  8 
404. 

From  violation  of  dvU  rights  laws.  Civil 
Rights,  8  13. 
Death,  8  57. 
Debt,  Action  of,  8  15. 

Delay  Id  transportation  or  delivery  of  ILre  stock. 

Cabbiebs,  S  227. 
Dissolution    and    accounting   of  partnership. 

PABTNERSntP,  8  327. 
DIVOBCE,  8  108. 
DowEB,  I  78. 

Ejection  of  passenger  or  Intruder  from  train. 

Cabbiebs,  8  380. 
Ejectment,  §8  80-84. 
Election  contests.   Elections.  8  289. 
Enforcement  of  mechanic's  lien.  MKcnANlcs' 
Liens,  8  277. 
Of  vendor's  lien.    Yknoob  AND  PubchaS- 
EB,  8  280. 

Equitable  relief  against  judgment.  Judgment, 

8  460. 

Establishment  and  protection  of  easement.  Ease- 
ments, 8  61. 

Failure  to  deliver  or  misdeltveiy  of  goods  ship- 
ped.  Cabbiebs,  §  94. 

False  Impbisonment,  8  20. 

Foreclosure  of  mortgage.    Mobtgaqes,  {  459l 

Feaud,  8  49. 

Freight  charges.    CabBUBS,  f  19& 
Guabantt,  {  87. 
Injunction,  {  123. 

Injuries  at  railroad  crosrings.    Bailboads,  | 

345. 

By  servant  Masteb  and  Sebvart.  |  329. 
Fr«m  accidents  to  trains.    Railboads,  8 
297. 

From  defects  or  obstructions  In  highways. 

Highways,  8  20S. 
From  defects  or  obstmetions  in  seweis. 

Municipal  Gobpobations,  8  845. 
From  defects  or  obstmetions  in  streets.  Mu- 

NioiPAX.  Cobpobations,  |  SL6. 
From  escape  or  explosion  of  gas.   Gas,  8 

20. 

From  fires  caused  by  operaticm  of  railroads. 
Railboads,  8  479. 

From  negligence.   Mbougbhcb,  |  119. 

From  negligence  or  default  in  transmission 
or  delivery  of  telegraph  or  telephone  mes- 
sage. TBLBGBAPHS  AND  TELEPHORES,  { 
65. 

From  negligence  or  misconduct  of  sheriff 
or  constable.  Sheriffs  and  Consta- 
bles, I  137. 

To  animals  on  or  near  railroad  tracks. 
Razlboadb,  8  440. 

To  driver  of  horse  on  highway.  High- 
ways, 8  184. 

To  passengers.  Gabbiebs,  8  319. 

To  persons  on  or  near  railroad  tracks. 
Bailboads,  8  395. 
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Iiguries,  etc.— (Cont'd). 

To  persons  on  or  near  street  railroad  tracks. 
SmST  RAII.B0AD6,  {  111. 

To  serranta.  Masteb  and  Skbvant,  | 
2«4. 

Insarance  policy.    InsuBANCl,  H  645,  815. 

JCUOHENT,  iS  916,  940. 

Libel  and  Slander,  i  100. 

Loss  of  or  injury  to  goods  in  course  of  traos- 

portatioQ.    Oabbiesb,  8  131. 
To  live  stock  in  course  of  transportation. 

Cabbibbs,  S  227. 
Lost  Irstbumentb,  $-22. 
Malicious  PBosEcuriONf  |  63. 
MANDAiiua,  S  167. 
MoNKT  Paid,  8  8. 
MoivET  Received,  |  17. 

N^ligeoce  or  default  of  banks  as  to  collections. 
Barkb  and  Banking,  fi  ITS. 
Or  misconduct  of  attOTney.   Attobhet  and 
Client,  f  129. 
Obstruction  of  navigable  waters.  Navigable 

Waters,  $  26. 
Opening  or  setting  aaide  settlement  by  guard- 
ian.    GCABDIAN  AND  WaBD,  8  165. 

Oretdrafts.   Banks  and  Barkiro,  8  150. 
Partition,  8  62. 

P^iaJty  for  delay  in  transmission  or  dellvei?  in 
telegraph  or  telephone  message.  Tele- 

ORAFHS  AND  TEL»HDNE8,  8  78. 

For  negligence  or  default  in  transmission  or 
delivery  of  telegraph  or  telephone  mes- 
sage. TELEaSAPHS  ARD  TELEPHORES,  % 
78. 

For  violation  of  mnnictpal  ordinance.  Mu- 
HICIPAL  Cobporatiors,  8  633. 

For  violation  of  regulations  relating  to  tet- 
egraph  or  telephone  companies.  Tele- 
graphs AND  Telefhores,  8  78. 
Price  of  land  sold.  "Verdob  and  Pubchaseb. 
1314. 

Or  value  of  goods  sold.   Sales,  8  355. 
^Jdiriing  Title,  8  43. 
<JtJO  Waebanto,  8  54. 

Recovery  of  bank  deposits.  Barks  ard  Bark- 
ing, 8  154. 
Of  goods  sold.    Saleb,  8  323. 
Of  moneys  collected  by  attorney,  Attob- 

RET  AND  Client,  8  128. 
Of  price  paid  for  land.   Vendob  and  Pub- 
chabeb,  8  341. 
Reeobhatior  or  Instbuuents,  8  41. 
Relating  to  usury.    Usubt,  %  111. 
Removal  or  transfer  of  mortgaged  property. 

Chattel  Hobtqaoes,  8  229. 
Rbtlevir,  I  69. 

BeatraioiDg  enforcement  of  taxes.  Taxation, 
i  OIL 

Revival  of  judgment   Judgment,  S  871. 
Royalties  on  patented  inventions.   Patbrts,  8 
219. 

SciBE  Facias,  8  10.. 

Separate  maintenance.   Husband  and  Wira, 

§  296. 


Setting  aside  transfer  In  fraud  of  creditors  or 
subsequent  purchasers.    Fbaudulert  Cor- 

VETARCE8,   8  269. 

Specific  Pebfobmance,  8  117. 

Subscriptions  to  corporate  stock.  Cobpoba- 

tions,  8  90. 
Supplementary  proceedings.     Execution,  88 

377.  387. 
Tobts,  8  26. 
Tbespass,  §  43. 

Trial  of  right  to  property  levied  on.  Execu- 
tion, 8  li>2. 
Tbover  and  Convebbion,  8  34. 
Wages.    Masteb  and  Sebvart,  8  80; 
Work  and  Labob,  8  24. 

S  370.  Natvre  amd  veavlsltes  of  iasM. 

Waiver  of  objection  of  want  of  Issue,  see  post, 

8  404. 

M    (Snp.  1S60) 

A  trial  without  an  issue  is  erroneous, 
whether  the  judgment  be  for  the  plaintiff  or  the 
defendant-Wllbridge  v.  Case.  2  Ind.  36. 

[b]  <Snp.  1830) 

An  issue  of  fact  arises  only  where  the 
same  fact  is  affirmed  on  one  side  and  denied 
OD  the  other.—Burton  v.  Johnson,  2  Ind.  339. 

[c]  (Sap.  1863) 

Where  a  case  is  submitted  by  a  written 
agreement  of  parties  containing  the  precise 
point  the  court  is  to  determine,  an  issue  is  sub- 
stantially formed  for  tiiaL— Swift  v.  Uetfleld, 
4  Ind.  62a 

[d]  (Snp.  1868) 

Demurrers  were  sustained  as  to  certain 
parts  of  an  answer,  and  other  parts  were  vrith- 
drawn.  The  cause,  by  agreement  of  parties, 
was  then  submitted  to  the  court  without  jury, 
and  damages  were  assessed  by  the  court,  who 
found  for  the  plaintiff.  Held,  that  this  was  not 
a  trial  without  an  issue.— Smith  v.  Baxter,  13 
Ind.  151. 

[e]  (Sap.  1881) 

A  pleading  alleging  a  fact  which  is  admit- 
ted by  the  other  parly  presents  no  issue.— State 
Y.  Davis,  73  Ind.  359. 

[f]  (App.  1&09) 

The  issues  in  a  cause  are  the  points  in  dis- 
pute between  the  parties  on  which  tbey  put 
their  cause  to  trial,  and  the  matter  in  issue  is 
that  matter  on  which  plaintiff  proceeds  by  his 
action,  and  which  defendant  controverts  by  his 
pleading.— Abner  T.  Bowen  v.  W.  O.  Eaton  & 
Co.,  89  N.  E.  961. 

Fob  Cabes  fbov  Otheb  States. 

See  39  Cent.  Dig.  Plead.  8  12ia 
See,  also,  31  Cyc.  pp.  670-674. 

8  371.  UaterlalltT  of  Issaes. 

Affecting  questions  of  variance,  see  post,  |  388. 
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[a]  (Sap.l»7) 

In  debt  for  goods  Bold,  the  plea  wu  that 
that  goods  had  not  been  delivered;  and  the 
replicatiou  was  that  the  goods  had  been  deliv- 
ered, etc.  Held,  that  the  plea  was  bad,  and  the 
issue  immaterial.— Ramsey  t.  Kochenonr,  8 
BUclrf.  325. 

[b]  (Sap.  1864) 

When  the  answer  in  a  »iiit  on  a  bill  of  ex- 
change sets  up  payment,  part  in  money  and 
the  residue  in  bills  of  exchange  which,  it  is 
averred,  were  received  by  the  plaintiff  in  pay- 
ment, a  replication  which  simply  avers  the  non- 
payment of  the  bills  and  the  insolvency  of  the 
drawers  and  drawees  at  their  maturity  tenders 
an  immaterial  issue,  and  the  finding  ahoiild  be 
for  the  defendant  upon  the  pleading. — Frisbee 
V.  Lindley,  23  Ind.  511. 

[c]  (Sup.  1ST5) 

Where  a  paragraph  of  answer  in  confession 
and  avoidance  is  bad,  and  no  demurrer  thereto 
is  filed,  but  issue  is  taken  thereon,  and.  upon 
the  trial,  its  allcKations  are  proved  to  be  true, 
it  does  not  follow  that  the  iindinR  should  be  for 
the  defendant,  but  such  immaterial  issue  should 
be  disregarded.— Western  Union  Tel.  Co.  v.  Fen- 
ton,  52  Ind.  1. 

Fob  Cases  fbom  Other  States. 
See  30  Cent.  Dig.  Plead.  {  1211. 
See,  also,  31  Cyc.  pp.  072.  073. 

f  372.  Scope  «f  iunea  of  faet. 

[a]  (Sup.  1S60) 

AVhere  the  complaint  specially  sets  out  the 
consideration  of  the  aRreemcnt  sued  on,  a  gen- 
eral answer  of  want  of  consideration  is  incLided 
in  the  general  denial. — Butler  v.  IMgerton,  15 
Ind.  15. 

[b]  (Snti<  ISTR) 

In  an  action  by  the  trustees  of  a  church,  a 
Keneral  denial,  or  a  paragraph  of  the  answer, 
alleginK  that  such  persons  are  not  tnistees  of 
the  church,  does  not  put  in  issue  the  corporate 
existence  of  the  church  itself.— Wiles  v.  Trus- 
tees of  Pbilippi  Church,  03  Ind.  20C. 

[c]  (Snp.  1898) 

Where  defendant  claimed  that  he  received 
less  than  he  barFCained  for  and  paid  more  than 
he  contracted  to  pay,  either  element  of  such  de- 
fense sounded  in  contract,  and  the  contract, 
having  lieen  in  writing  and  not  pleaded,  was  not 
in  i88u«.— Durfiinger  v.  Baker,  49  N.  E.  270, 149 
Ind.  37S. 

Fob  Cases  trou  Otiieb  States, 

See  39  Cent.  Dia.  Plead.  {(  1212-1210. 
See,  also,  31  Cyc.  pp.  073.  674. 

§  373.  Matters  to  be  proTcd. 

Aa  dependent  on  verification  of  pleading,  aee 

ante,  |  291. 
In  ejectment,  see  Ejectment,  {  70. 


Fob  Cases  frou  Otheb  States, 

See  39  Cert.  Dig.  Plead.  H  1217-1236; 

17  Cent.  Dig.  Eject  81  201-203. 
See,  also,  31  Cyc.  pp.  674-680. 

{374.  ^—  All^^atioas  1b  csBoraL 

[a]  (Sop.  1832) 

If  the  performance  of  a  condition  precedent 
be  averred  by  the  declaration,  and  put  in  lasue 
by  the  plea,  the  averment  must  be  proved  as 
laid.— Smith  v.  Brown,  3  Blacltf.  22. 

[b]  (Sop.  1847) 

Where  there  are  several  issues  in  fact,  aris- 
ing from  pleas  to  the  whole  cause  of  action, 
the  plaintiff  cannot  recover  nnlesa  he  soeeeed 
on  all  the  issuea.- Way  t.  Simmons,  8  Blackf. 
559. 

[c]  (8np.  1864) 

It  was  agreed  between  the  parties  to  a  suit 
that  defendant  might  offer  in  evidence,  under 
the  general  issue,  any  defense  which  he  could  if 
the  same  were  pleaded  specially.  Held,  that 
the  defendant  was  excused  by  the  agreement 
from  proving  the  execution  of  a  written  instru- 
ment set  up  in  the  defense.— Wakeman  t.  Jones, 
5  Ind.  454. 

[d]  (9op.l8liD 

Everything  that  la  material  to  be  alleged  In 
a  declaration  must  be  proved. — Spaulding  1. 

Harvey,  7  Ind.  429. 

[e]  (Sap.  18T2) 

It  is  error  for  the  court  to  charge  the 
plaintiff  is  entitled  to  recover  unless  defendant 
has  proved  the  allegations  in  two  independent 
and  sufficient  paragrapba  of  the  answer.— U^- 

;  nard  v.  Black,  41  Ind.  310. 

i 

[fj     (Sop.  1879) 

It  is  not  true,  as  a  general  rule,  that  plain- 
tiff is  bound  to  prove  all  the  allegations  in  his 
complaint,  but  he  is  bound,  when  his  complaint 
is  denied,  to  prove  all  the  averments  therein 
which  are  necessary  to  his  recovery. — Morgan  v. 
Wattles,  60  Ind.  260. 

[g]   (Sap.  1881) 

The  rule  that  a  party  must  recover  upon 
the  allegationa  of  his  pleadings,  or  not  at  all. 
doea  not  require  the  party  to  prove  every  alle- 
gation of  bis  complaint,  but  it  is  aoffident  if 
the  substance  of  the  issue  be  established.- 
Phcenix  Mut.  Life  Ina.  Go.  t.  Hinealey,  75 
Ind.  1. 

[hi  (App.  1894) 
Where  evidence  Introduced  under  all  the 
paragraphs  of  a  cmnplaint  was  snffident  to 
snstam  only  one,  a  recovery  noAer  such  para- 
graph waa  proper.— Price  t.  Boyce,  10  Ind. 
App.  145.  30  N.  E.  706. 

II]   (Sap.  1893) 
Where  suit  is  brought  on  a  chose  in  ac- 
tion, or  in  regard  to  personal  property  of  any 
kind,  the  specific  title  alleged  must  be  proved 
as  laid,  as  in  an  action  for  real  estate. — Indiar- 
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■polii,  D.  &  W.  Ry.  Co.  t.  Center  Township, 
Marion  Gonnty,  40  N.  B.  134,  143  Ind.  63. 

U]  (»»p.  1906) 
The  rule  that  the  proof  mnst  confotm  to 
the  allesationa  of  the  pleadings  reguiies  plain- 
tiff to  prove  no  more  than  the  sabatance  of  the 
material  facts  conatitntlng  bis  cause  of  action. 
— PittsburKh,  C,  C.  &  St.  L.  By.  Co.  Illses. 
im  Ind.  604,  70  N.  B.  299,  4  L.  R.  A.  (N.  S.) 
1061. 

[k]    <Ap».  1»7) 

In  an  action  to  recover  nsury,  an  allegation 
that  an  invcBtment  company  from  whom  the 
loan  had  been  originally  procured  had  eold  and 
transferred  the  assignment  of  plaintilTB  wages 
to  defendant,  "who  claimed  to  succeed  to  the 
bnainess  of  the  invt>->itment  company,"  was  a 
mere  recital,  and  not  a  direct  allesation  that 
defendant  succeeded  to  the  general  business  of 
sucb  investment  company,  bo  as  to  require  plain- 
tiff to  prove  that  fact— Brandt  t.  Hall,  40  Ind. 
App.  651,  82  N.  R  029. 

Fob  Cases  from  Otiieb  States, 

See  39  Cent.  Dio.  Plead.  8S  1217-1223. 
See,  also,  31  Cyc  pp.  674,  675. 

f37B<  Swplmsmse  amd  unnevessary 

mllecationa. 

[«]    <Swp.  1867) 

Unnecessary  particularity  of  averment  in  a 
complaint  will  require  a  corresponding  exact- 
ness in  proof,  when  the  unnecessary  matter 
cannot  be  stricken  out  without  destroying  the 
right  of  action,  or  when  it  identifies  the  coo- 
tract  or  fact  averred.— Dickenaheets  v.  Kauf- 
man. 28  Ind.  251. 

[b]  (Sn9.ias) 

A  idaiDtiff  may  allege  more  facts  than  are 
essential  to  constitute  a  canse  of  action,  and 
in  such  case  it  is  ordinarily  held  that  he  need 
only  prore  the  substance  of  so  many  of  them 
as  cooiititute  a  cause  of  action,  and  the  bal- 
ance of  them  will  be  r^arded  as  immaterial.— 
Terre  Haute  &  I.  K.  Co.  t.  McCorkle.  40  N.  E. 
U2,  140  Ind.  613. 

tc]    (App.  1897) 

Where  the  complaint  seeks  to  recover  on 
the  ground  of  negligence  of  defendants  in  driv- 
ing diseased  hogs  upon  plaintiff's  farm,  and  also 
contains  allegations  of  willful  injury  by  defend- 
ants in  so  doing  in  disregard  of  an  order  not  to 
do  BO,  plaintiff  may  recover  without  proof  of 
such  willfal  injury.— Burton  v.  Figg,  47  N.  E. 
1081,  18  Ind.  App.  284. 

W     (AVP.  1906) 

It  is  not  necessary  to  prove  unnecessary  al- 
legations ia  a  complaint. — Central  Union  Tele- 
phone Co.  r.  Sokola.  34  Ind.  App.  429,  73  N.  E. 
143. 

[«]  (APV.1MM) 

Auctions  in  a  pleading,  treated  as  snr- 
plnsage,  need  not  be  proved.— Hobba  t.  Town 
of  Eaton,  78  N.  E.  333.  38  Ind.  App.  628. 


Fob  Cases  from  Otbeb  States,  ^ 
8ee  39  Cent.  1>ig.  Plead.  3  1224. 
See,  also,  31  Cyc.  pp.  675,  676. 

S  376.  —  Adulssioss  In  coneral. 

W     (Sop.  1866) 

Where,  in  an  action  on  a  subscription  to 
stock,  the  answer  admits  the  subscription  as 
alleged,  it  is  not  necessary  to  introduce  the  sub- 
scription book  in  evidence.— Fisber  T.  Bvana- 
ville  &  C.  R.  Co..  7  Ind.  407. 

[b]  (tap.  USA) 

It  is  not  error  to  disallow  evidence  to  prove 
a  fact  wbicb  is  admitted  by  the  state  of  the 
pleadings.— Bird  t.  Ijanias,  7  Ind.  G15. 

[c]  (Sop.  1857) 

Where  a  party  pleading  admits  a  fact,  his 
opponent  has  no  occasion  to  offer  evidence  of 
it,  but  all  other  matters  in  the  same  pleading, 
if  put  in  issue,  must  be  proved.— Johnson 
Kent,  0  Ind.  252. 

[d]  (APP.19C9) 

Admiastons  made  in  an  affirmative  para- 
graph of  the  answer  pleaded  with  a  general  de- 
nial cannot  be  considered  as  admissions  to  re- 
lieve plaintiff  of  the  burden  of  proof  cast  upon 
biro  by  the  general  denial  or  as  a  waiver  of 
such  proof.— Graves  v.  Garard,  90  N.  E.  22. 

Foe  Cases  from  Otheb  States, 

See  -AQ  Cent.  Diq.  Plead.  US  1225-1227; 

17  C*EKT.  Dig.  Eject.  H  201-203. 
See.  also,  31  Cyc.  pp.  e76-67a 

fi  377.         AdUnisBloM  bj  f ailmrc  ta  dai^. 

Necessity  for  defense  in  general,  see  ante,  f  78. 

[•]    (App.  1900) 

Where  a  complaint  alleged  the  appoint- 
ment of  a  receiver,  and  that  plaintiff  obtained 
an  order  from  the  court  making  the  appoint- 
ment authorizing  him  to  sue  such  receiver,  bis 
authority  to  sue  not  having  been  properly  ques- 
tioned in  the  answer,  it  was  not  necexaary 
that  it  be  proved,  under  Horner's  Uev.  St.  IHHl, 
§  365  (Burns'  Kev.  St.  1894,  S  368),  providing 
that  the  authority  by  virtue  of  which  a  per- 
son sues  need  not  be  proven,  unless  it  l>e  de- 
nied by  a  pleading  under  oath,  or  by  an  affi- 
davit filed  therewith.— Ayres  v.  Foster,  67  N. 
E.  725,  25  Ind.  App.  98. 

Fob  Cases  fhom  Otiier  States. 

Sex  39  Cent.  Dio.  Plead.  fiS  1228-1231; 

17  C^nt.  Dig.  Eject.  S|  201-203. 
See,  also,  31  Cyc.  p.  678. 

g378.    Denials. 

W    (9ap.  1866) 

Under  the  laws,  a  denial  in  general  terms 
of  all  material  allegations  of  the  declaration 
puts  the  plaintiff  to  the  proof  of  each  of  them. 
—Spaulding  t.  Harvey,  7  Ind.  429. 

[b]  (tap.u«S) 
The  general  denial  throws  on  the  plaintiff 
the  burden  of  proving  every  material  allega- 
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tion  of  the  complaint.— Lafayette  &  I.  B.  Co.  v. 
Ehman,  30  Xnd.  83. 

[c]     (Sap.  1ST5> 

A  general  denial  under  the  Code  puts  the 
plaintiff  on  proof  of  the  joint  liabilit;  of  all 
the  defendants,  if  he  ieeks  to  obtain  a  joint 
judgment— Stafford  t.  Mutt,  Ql  Inil.  535. 

An  ansirer  in  general  denial  pnts  the  plain- 
tiff on  proof  of  all  the  material  allegations  of 
his  complaint— pity  of  Lafayette  t.  Wortman, 
8  N.  E.  277,  107  Ind.  404. 

[•]     (App.  1896) 

A  defendant  who  files  a  general  denial, 
and  also  special  deninls  denjriug  particular  facta 
alleged  in  the  complaint  wbirh  are  nccesBary  to 
the  statement  of  a  cause  of  action,  does  not 
thereby  assume  the  burden  of  establitihin;;  the 
falsity  of  tbe  allegationn  so  denied;  the  general 
denial  having  cast  such  burden  on  plaintiff. — 
Gifford  T.  Hess,  15  Ind.  App.  450,  43  N.  E. 
006. 

It]    (Sap.  1902) 

The  general  denial  challenges  proof  of  every 
material  averment  of  the  complaint,  which 
means  proof,  by  competent  evidence  dehors  the 
complaint,  of  every  step  in  the  statutory  scheme 
that  leads  up  to  and  clothes  the  board  of  trus- 
tees with  power  to  make  a  valid  assessment.— 
Pittsburgh,  C  C.  &  St  L.  Ry.  Co.  t.  Jj  ish.  G3 
N.  E.  454,  158  Ind.  525. 

[f]  (App.  1906) 
The  filing  of  general  denials  to  a  complaint 
places  on  plaintiff  the  burden  of  proving  all 
material  allegations  of  his  complaint  by  com- 
petent evidence— Littler  r.  Robinson,  77  X.  E- 
1145,  38  Ind.  App.  104. 

[b]  (APP.1H7) 

Where  an  answer  consists  of  a  general  de- 
nial and  a  plea  of  confession  and  avoidance, 
plaintiff  must  prove  the  material  averments  of 
his  complaint.— Merchants*  Xat  'BajA  t.  Mc- 
Clellan,  40  Ind.  App.  1,  80  N.  E.  854. 

[i]  (App.U09) 

A  general  denial  to  each  paragraph  of  the 
complaint  casts  the  burden  upon  plaintiff  of 
proving  every  nuiterial  allegation  thereof.— 
Graves  v.  Garard,  90  N.  B.  22. 

Foa  Cases  fbok  Other  States, 

See  39  Cent.  Dig.  Plead.  H  1232-1236. 
See,  also,  SI  Cyc.  pp.  679,  68a 

1 879.  ErideBM  adBlsBtUa  vmder  plesd* 
IXs. 

Effect  of  Soataintnc  demurrer  to  pleading,  see 
ante,  |  223. 

Objections  to  evidence  as  not  within  issues,  see 
post,  I  427. 

Objections  to  evidence  for  insnfflciency  of  plead- 
ing, see  post,  8  428. 


For  Cases  from  Other  States, 

See  39  Cent.  Dig.  Plead.  SS  1237- 
See.  abo,  31  Cyc.  pp.  6S0-tKri>;   note,  9 
Am.  Dec.  432. 

1 380.    Conformity  to  y^—^'-g-  la 

cemerftl. 

Evidence  of  pendency  of  other  suit  under  plea 
in  bar,  see  ante,  |  108. 

[a]  (Sap.  1S31) 

In  an  action  on  common  counts  for  money 
had  and  received,  for  land  bargained  and  sold, 
for  iuterest  for  the  forbearance  of  cponeys  loan- 
ed and  on  an  account  stated,  the  nonpayment 
of  a  note  could  not  properly  be  proved. — ^WU" 
liams  V.  Williams,  3  Ind.  222. 

(b]  (Sap.  1856) 

If  evidence  Is  given  in  reference  to  al- 
legations on  a  plea  to  which  no  issue  was 
joined,  such  evidence  is  irrelevant.— State  ex 
rel.  McClain  t.  O'Haver,  8  Ind.  282. 

[c]  Evidence  in  a  case  cannot  be  considered 
on  an  issue  not  presented  by  the  pleadings. — 
(Sup.  1857)  Marion  &  M.  V.  R.  Co.  v.  Ward, 
9  Ind.  123;  (18G3)  GraydoQ  t.  Gaddis.  20 
Ind.  515. 

m    (Sap.  U78) 

In  the  absence  of  an  allegation  of  a  writ- 
ing. It  will  be  presumed  that  a  warranty  alleged 
in  an  answer  lay  in  parol,  and  a  written  war- 
ranty could  not  be  admitted  in  evidence.— Mor- 
gan V.  Incorporated  Co.  of  Gaar,  Scott  &  Co.,  64 
Ind.  213. 

[e]     (Sap.  1890) 

It  is  a  rule  of  this  court,  well  established, 
that  plaintiff  to  an  action  before  be  can  recover 
judgment  must  proceed  upon  some  definite  the- 
ory, and  the  evidence  which  be  introduces  must 
support  that  theory.— Wagner  v.  Winter,  23  N. 
E.  754,  122  Ind.  57. 

£f1     (App.  1906) 

Plaintiff  must  recover  nptm  a  definite  the- 
ory shown  in  his  complaint,  and  cannot  proceed 
on  one  theory,  and  recover  on  a  different  one. — 
Cool  ?.  McDill,  38  Ind.  App.  621,  78  N.  E. 
679. 

Fob  Cases  raou  Otheb  States, 

See  39  Cent.  Dig.  Plead.  H  1237,  1239- 
1252. 

See.  also,  31  Cyc  pp.  680-682. 

S  381.  — ~  Scope  and  snflatsaar  of  ollo- 
sations. 

[■]    (Sap.  1859) 

Insanity  of  the  maker  of  an  instrument 
cannot  be  proved  under  a  plea  of  nondelivery 
of  the  instrument  sued  on.- Dearmond  r.  Dear- 
mond,  12  Ind.  455. 

n>]  (Sap.  1861) 
In  a  suit  by  the  assignee  of  a  promissory 
note,  the  defendant  answered  that  before  the 

assignment  tbe  payee  was  indebted  to  him  under 
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t  written  contract,  signed  by  said  payee  as 
'land  igent"  of  a  railroad  company,  agreeing 
to  «onrej  to  defendant  certain  vaste  lands 
OD  the  line  of  tbe  railroad.  The  reply  alleged 
want  of  consideration;  that  this  Indebtedness 
was  that  of  the  railroad  company,  which  was 
iDthoriied  to  make  aucb  contracts,  to  whom  the 
misidenition  moved,  and  for  whom  tbe  said 
payee  was  aotborized  to,  and  habitually  did, 
make  sacb  contracts  in  the  form  set  forth ; 
all  which  tbe  defendant  well  knew.  etc.  Held, 
that  testimony  offered  by  the  plaintiff  to  show 
that  the  consideration  of  tbe  contract  averred 
if  the  defendant  was  a  conveyance  by  bim  to 
the  company  of  the  described  premises,  which 
he  had  never  made,  was  inadmissible  under  tbe 
reply,  which  set  up  no  foots  constituting  tbe 
alleged  failare.— Prather  v.  Ross,  17  Ind.  405. 

[c]  Under  an  answer  of  total  failure  of  con- 
rideration,  a  partial  failure  may  be  proved  and 
made  available  as  a  defense  to  tbe  extent  of 
such  proof.— (Sup.  18G31  Landry's  Adm'rv.  Dur- 
ham, 21  Ind.  232;  (ISfH!)  Sinez  t.  Toledo,  L. 
&  B-  R.  Co.,  27  Ind.  365. 

[d]   (Sap.  Ign) 
Where  evidence  ia  offered  as  a  whole,  and 
a  part  of  it  is  not  embraced  in  tbe  pleadings, 
and  issues,  it  is  not  error  to  reject  it. — Summers 
V.  raughan,  35  Ind.  323,  9  Am.  Rep.  741. 

[e]  To  warrant  introducing,  as  evidence  of 
title  to  land  in  suit,  deeds  which  misdescribe 
the  land,  coupled  with  evidence  to  correct  the 
cmr  in  tbe  description,  proper  ground  there- 
for most  be  laid  in  pleading,  by  alleging  tbe 
mistake,  and  praying  a  reformation.  Without 
tlds  the  evidence  should  not  be  received.— (Sup. 
1872)  Cain  v.  Hunt,  41  Ind.  466;  0873)  Fergu- 
•00  T.  Ramsey,  Id.  511. 

Evidence  tending  to  prove  matters  that  oc- 
coired  rabseqnent  to  the  filing  of  the  complaint 
sbnld  he  excluded.— Mnsselman  v.  Manly,  42 
Ind.  4C2. 

[(]  r8«p.l88l) 

An  account  cannot  be  admitted  in  evidence 
to  iDpport  an  answer  which  contains  none  of 
tbe  Items  of  said  account.— Bane  v.  Ward,  77 
Ind.  158. 

[h]  A  plaintiff.  In  his  complaint,  mn»t  state 
the  facts  constituting  his  cause  of  action  and 
Ij  not  at  liberty  to  make  out  his  case  by  giv- 
ing in  evidence  facts  whic4i  he  has  not  stated  In 
his  complaint.— ^Snp.  1882)  Hackler  v.  State  ex 
nl  Coleman,  SI  Ind.  430;  (1885)  Sims  v. 
Smith,  go  Ind.  4G9.  50  Am.  Rep.  J»9;  (18.%) 
liouisville,  N.  A.  &  C.  Ry.  Co.  v.  Godman,  104 
lad.  490,  4  N.  E.  103 ;  (ISSO)  Evansville  &  T. 
H.  R.  Co.  V.  Crist,  116  Ind.  446,  19  N.  E.  310, 
9  Abl  SL  Rep.  865.  2  li.  B.  A.  450. 

p]  (8np.l898) 

Where  a  written  statement  claimed  to  be 
tbe  basis  of  an  action  was  not  pleaded,  it  was 


inadmissible  In  evidence.— Dnifiinger  t.  Baker, 
49  N.  B.  27%  14&  Ind.  875. 

m   (App.  U») 
It  ia  not  error  to  refuae  to  admit  evidence 
offered  by  defendant  in  anjvort  of  a  bad  para- 
graph of  his  answer.— Beckett  v.  little,  54  N.  B. 
1009,  23  Ind.  App.  66. 

Fob  Cases  fkoh  Otkks  Statu, 

See  S9  Ceitt.  Dig.  Plead.  H  1238,  1253- 
1279. 

See.  also,  31  Gyc.  pp.  682,  688. 
S38X.  ^—  OmmvaI  ftaame  or  guMral  de- 


In  action  to  set  aside  fraudulent  conveyance, 

see  FaAUDULENT  CONVETAITCES,  i  269. 

In  suit  to  quiet  title,  see  QtnEiTNO  Title,  |  43. 
Showing  aabmiasion  to  arbitration  and  award, 
see  Abbitbatioii  aRo  Awabd,  {  85. 

[a]  -  (Sap.  1S4») 
Evidence  which  Is  admissible  under  a  plea 
of  liberum  tenementum  Is  admissible  under  the 
general  issue.- Fairfield  v.  Browning,  1  Ind. 
322,  Smith.  141. 

fb]  Evidence  of  new  or  special  natter  fn  satis- 
faction or  avoidance  is  not  admissible  under  a 
general  denial.— (Sup.  185Q  MillboUin  v.  Jones, 
7  Ind.  715;  (1860)  Norris  v.  Amos,  15  Ind. 
SO-* ;  (1RS!>)  Louisville.  N.  A.  ft  C.  Ry.  Co.  v. 
Cauley,  119  Ind.  142,  21  H.  B.  546. 

[c]  (8DP.16C0} 
In  a  real  action,  all  legal  and  equitable  de- 
fenses are  admissible  under  the  general  denial 
under  St  1855.— Yail  v.  Haltou,  14  Ind.  844. 

m   (Sap.  1660) 

Suit  upon  a  note  for  tbe  aeamd  installment 
of  purchase  money  of  real  estate.  Answer,  fail- 
ure of  considention.  Reply:  (1)  A  general  de- 
nial of  the  answer.  (2)  An  argumentative  de- 
nial. (3)  An  estoppel  by  former  Judgment  up- 
on the  same  defense.  Qusre,  whether  all  the 
matters  pleaded  specially  might  have  been  ^v- 
en  in  evidence  upon  tbe  general  denial.— Frencb 
V.  Howard,  14  Ind.  466. 

[e]  (Snp.  1861) 

Evidence  under  the  general  denial  is  re- 
stricted by  the  Code  to  that  which  tends  to 
negative  what  tbe  opposite  party  in  the  case  is 
bound  to  prove  in  order  to  succeed  upon  tbe  is- 
sue on  trial.— Moorman  v.  Barton,  16  Ind.  200. 

[f]  Under  a  general  denial,  any  and  all  proof 
that  will  meet  and  overthrow  what  the  ad- 
verse party  is  bound  to  prove  in  order  to  re- 
cover is  admissible.— (Sup.  1801)  Fowler  v. 
Burget.  16  Ind.  341 ;  (1877)  Cobum  v.  Webb, 
r>0  Ind.  90,  26  Am.  Rep.  15;  (1878)  Blizeard 
v.  Applf«ate,  61  Ind.  308;  (1886)  Leary  v. 
Moran,  106  Ind.  560,  7  N.  E.  236. 

[g]  (8WP.1861) 

Under  a  general  denial,  every  legal  and 
equitable  defense  going  to  the  merits  of  the 
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action  can  be  put  In  erideQce.— Sowle  t.  Hol- 

dridge,  17  Ind.  236. 

[ta]    (Sop.  1861) 

Under  the  Code,  a  want  of  confiideration 
cannot  be  given  in  evidence  under  the  general 
denial,  as  it  formally  could  under  the  general 
issne.— Bingham  t.  Kimball.  17  Ind.  396. 

[1]  (Sav.lMS) 
In  suits  to  recover  pomesstm  of  real  es- 
tate, all  defenses  are  admtsHible  under  the  gen- 
eral denial.— Woodruff  t.  Oamor,  20  Ind.  174. 

tJ]    (Sap.  1S72) 

Specific  matter  not  alleged  in  answer  can- 
not be  introduce*]  as  evidence  under  the  gener- 
al  denial.— Milford  t.  Weslej,  Wils.  110. 

Ck]    (Snv.  UTS) 

A  want  of  consideration  for  an  oral  prom- 
ise sued  upon  may  be  proved  under  an  answer 
of  general  denial.— Bush  T.  Brown,  40  Ind. 
573.  19  Am.  Rep.  686. 

[1]  (Snp.  1876) 
In  an  action  for  the  recovery  of  the  poa- 
session  of  real  estate,  under  an  answer  of  gen- 
eral denial,  all  defenses  and  all  matters  of  re- 
ply may  be  given  in  evidence.— Tracy  v.  Kel- 
ley,  52  Ind.  535. 

[m]     (8«p.  1877) 

Evidence  to  establish  a  set-off,  counter- 
claim, or  re<>oupmcnt  is  not  admissible  under 
the  general  denial  or  a  plea  in  bar.— Brown  v. 
College  Corner  &  R.  Qravel  Road  Co.,  56  Ind. 
110. 

[n1  (S«p.I8T8) 
Where  a  cross^mplaint  sets  forth  a  cause 
of  action  In  favor  of  cross-complainant  against 
her  codefendanta  and  also  authorizes  affirma- 
tive relief  to  cross-complainant  against  plaintiff, 
the  facts  alleged  therein  cannot  be  given  in 
evidence  under  general  denial.— Ilarlen  v.  Wat- 
son, 03  Ind.  143. 

[o]     (Sop.  1883) 

Alt  defenses  both  and  legal  and  equitable 
may  be  given  under  a  general  denial.— Barnes 
T.  Union  School  Tp..  01  Ind.  301. 

[p]    (Sojp.  1884) 

In  an  action  against  a  township  trustee 
for  conversion  of  public  funds,  defendant  might, 
under  the  general  denial,  show  the  correct 
amount  properly  Expended  I?  him  so  as  to  re- 
fute the  charge.- Searcy  v.  State  ex  rel.  Har- 
ris, &3  Ind.  556. 

[q]    (Sap.  1884) 
Want  of  consideration  cannot  be  proved 
nnder  a  general  denial.— Smith  ▼.  Flack,  95 
Ind.  116. 

[r]  (Snp.  1884) 
Tinder  Rev.  St.  1881,  I  350,  providing  that 
all  defenses,  except  a  mere  denial,  shall  be 
pleaded  specially,  evidence  of  special  defenses 
is  inadmissible  under  a  general  denial. — Pfaf- 
fenberger  v.  PIatter.  88  Ind.  121. 


[■]  (Snp.lttD 
Proof  of  a  cross-complaint  ia  not  admiad* 
ble  nnder  an  answer  of  general  denial.— Bush 
V.  Thompson,  13  N.  B.  665,  112  Ind.  158. 

[t]    (Sop.  1887) 
Matter  arising  after  issne  joined  may  br 
given  nnder  the  general  issue.— Indiana,  B.  & 
W.  Ry.  Go.  V.  Adams.  112  Ind.  802,  14  N.  B. 
80. 

[a]  (8kp.  1S37) 
The  mistake  or  wrong  of  a  notary  public 
in  placing  a  seal  belonging  to  another  notary 
upon  a  certificate  of  acknowledgment  is  not 
available  under  an  answer  of  general  denial, 
where  the  instrument  is  perfect  on  Its  face.— 
Muncie  Nat.  Bank  v.  Brown,  112  Ind.  474,  14 
N.  E.  358. 

[V]    (App.  ISU) 

Evidence  of  set-off  cannot  be  givm  nnder 
a  general  denial.— Johnson  v.  Tyler,  27  N.  K 
643,  1  Ind.  App.  387. 

[w]  A  defendant  under  a  general  denial  is  not 
confined  to  negative  proof  in  denial  of  the  facts 
alleged  in  the  complaint,  but  may  introduce 
proof  of  facts,  independent  of  those  alleged  in 
the  complaint,  and  which  are  inconsistent 
therewith,  and  tend  to  meet  and  break  down  or 
defeat  the  plaintifTs  cause  of  action. — (App. 
18,95)  Crum  v.  Yundt  40  N.  E.  79.  12  Ind. 
App.  308;  (Sup.  1897)  Jeffersonville  Water 
SuM)ly  Co.  V.  Hitter.  45  X.  E.  097,  146  Ind. 
521;  (1901)  Hess  v.  Union  State  Bank  of  Bre- 
men, 60  N.  B.  306,  156  Ind.  523. 

[X]  (App.l8K) 

DefenaeB  admissible  nnder  the  general  de- 
nial Kte  those  which  deny  that  there  ever  ypss 
a  cause  of  action.  Those  which  admit  that  it 
once  existed,  but  seek  to  avoid  it  by  showing 
subsequent  or  other  matter,  must  be  specially 
pleaded.— Cmm  v.  Tundt,  40  N.  E.  79,  12  Ind. 
App.  308. 

[y]    (App.  1907) 

Where,  in  ao  action  on  a  fidelity  bond,  the 
complaint  averred  that  the  employment  of  the 
principal  was  continuous,  and  that  the  t>econd 
year's  employment  began  on  December  1,  180S, 
at  the  termination  of  the  first  year's  employ- 
ment, an  allegation  in  the  answer  that  the  sec- 
ond contract  of  employment  was  not  entered 
into  until  February  27,  181)9,  was  a  mere  de- 
nial of  the  alleged  fact  that  the  employment 
was  continuous;  such  fact  being  provable  un- 
der the  general  denial  pleaded.— Stamets  v. 
Piano  mg.  Co.,  40  Ind.  App.  620^  82  N.  H. 
122.  923. 

Fob  Cases  frou  Other  States, 

See  39  Cent.  Dig.  Plead.  1^0-1204. 
See,  also,  31  Cyc.  pp.  689-69G. 

1 384.  ^—  8«t-aff  or  oovmtttnlalB. 

Under  general  denial,  see  ante,  |  382. 
[a]    (Sup.  182E) 

Matters  of  set-off  cannot  be  proved  under 
the  statute  unless  there  be  a  plea  of  payment. 
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with  a  atatemeiit  of  the  charges  relied  on. — Coe 
T.  Glvan,  1  Blackf.  367. 

[b]  rSap.U56) 

Cader  the  former  practice,  a  reconpmeat 
of  damages  could  not  be  made  at  a  trial  with- 
Mt  pievlona  plea,  coonteiclaim,  or  notice.  And 
under  the  new  Code  a  eonnterclaira  ia  neoea- 
MT7-— Estep  T.  Morton,  6  Ind.  489. 

[c]  (Sap.  1861> 

Where,  in  a  suit  to  recover  the  value  of 
certain  bonds  received  hj  defendant  as  an  at- 
torney, and  converted  to  his  own  use,  the  an- 
swer admits  the  reception  and  detention  of  the 
boodf!,  and  set»  up  by  way  of  counterclaim  that 
complainants  were  indebted  to  him  in  a  large 
mm  for  services  as  attorney,  such  pleading  de- 
velops snoh  necessity  for  an  accounting  be- 
tween the  parties  as  requires  the  admission  of 
the  evidence  as  set  up  in  the  aoRwer. — Judah 
T.  Tmsteea  of  Tincennea  Universitr,  16  Ind. 
S& 

[d]  (Svp.  18S1) 

Where  an  answer,  pleading  a  set-otf  by 
reason  of  certain  county  orders  which  were  al- 
lejwd  to  have  been  delivered  to  the  plaintifF, 
identified  such  orders  by  date,  number,  and 
amonnt  of  principal  and  interest,  the  ordem 
were  admissible  in  evidence  in  support  of  the 
set-oCf.-nigbfill  V.  Monk.  81  Ind.  203. 

Foi  Cases  fbou  Other  States, 

See  39  Cent.  Dig.  Plead.  f§  1290-1208. 
See,  also,  31  Cyc  pp.  697-609. 

i  38S.    BUI  of  partiealars. 

[a]    (Sup.  184S) 

Under  a  general  charge,  in  a  bill  of  par- 
ticulars, of  cash  to  a  certain  amount,  the  de- 
fendant VFill  not  be  permitted  to  prove  that, 
in  the  capacity  of  executor,  he  had  overpaid 
the  plaintiff  a  legacy  left  him  by  the  defend- 
ant's testator.— Harding  t.  Ctriffln,  7  Blackf. 
462. 

For  Cases  from  OrnEB  States, 

See  39  Cent.  Dio.  Plead.  8  1299. 
See,  also,  31  Cyc.  pp.  099,  700. 

1386.  VaHanea  Iwtweeii  allecAtiona  and 
proof. 

Aider  by  verdict  or  judgment,  see  post,  {8  432, 
433. 

Amendment  to  conform  pleading  to  proof,  see 
ante.  |  237. 

In  action  of  ejectment,  see  Ejbctuent,  {  85. 
Objectiona  to  evidence  on  ground  of  variance, 

see  post,  f  430. 
Presnmptiona  on  appeal  or  writ  of  error,  see 

Appeal  and  Bbrob.  |  919. 
Beview  of  decisions,  see  Appeai.  and  Error, 

I  197. 

Variance  between  pleading  and  bill  of  particu- 

lars,  see  ante,  |  328. 
Variance  between  pleading  and  copy  of  account, 

see  ante,  9  330. 


Variance  between  pleading  and  exhibits,  see 

ante,  |  312. 
Variance  between  pleading  and  oyer,  see  ante, 

8  306. 

Variance  between  process  and  declaration  or 
complain^  see  ante,  |  74. 

Fob  Cases  proh  Other  States, 

See  39  OKirr.  Dig.  Plead.  H  1300-1342. 
See.  alBO.  31  Cfc.  pp.  700-714. 

8  387.  —  If  Atnre  mmd  affaat  la  K«wnL 

[a]    (Sup.  US£) 

In  a  suit  by  the  assignee  of  an  obligation 
for  the  payment  of  money  against  the  obligor, 
the  defendant,  under  the  plea  of  payment  with 
a  set-off,  proved  payments  to  the  obligee  be- 
fore the  assignment  to  an  amount  exceeding 
the  obligation.  Held,  that  the  defendant  could 
not  have  a  verdict  for  the  overplus;  such  pay- 
ments affecting  the  assignee  no  further  than 
to  bar  his  reGover7.-^ohnson  t.  Collins,  1 
Blackf.  166. 

[bl    (Sup.  1885) 

The  allegations  and  the  prooh  most  cor- 
respond or  the  verdict  will  be  set  aside. — Cleve- 
land, C.  C.  ft  I.  By.  Co.  T.  Wynant,  100  Ind. 
160. 

[e]  (Sup.  1SS5) 

Plaintiff  must  recover  secundum  allegata 
et  probata,  or  not  at  all.— Brown  v.  Will.  103 
Ind.  71,  2  N.  E.  283. 

[d]    (App.  1SS6) 

The  allegations  and  the  proof  must  cor- 
respond.—Indianapolis  Union  Ry.  Co.  v.  N'eu- 
bacher,  16  Ind.  App.  21,  43  N.  E.  .576,  44  N. 
B.  669.  ' 

[el      (App.  190S) 

Where  the  complaint  proceeds  on  a  defi- 
nite theory,  and  the  evidence  shows  a  subHtan- 
tially  different  one  to  be  true,  no  recovery  iii 
permitted.— Coo]  v.  McDill,  38  Ind.  App.  621. 
78  N.  E.  079. 

[f]  (Sap.  1910) 

Under  the  statute  requiring  plaintiff  to 
state  a  particular  and  sufficient  claim  in  writ- 
ing, before  the  court  will  call  on  defendant  to 
answer,  plaintiff  must  proceed  on  some  definite 
theory,  and  recovery  on  the  case  made  in  his 
complaint,  or  not  at  all.  and  he  may  not  sue 
on  a  verbal  contract  and  recover  on  a  written 
one,  nor  declare  on  a  special  contract  and  re- 
cover on  any  implied  one,  nor  sue  on  a  special 
contract  and  recover  on  (juantum  meruit. — 
Scholz  V.  Schneck's  Estate,  91  N.  E.  730. 

[g]  (App.  1910) 

A  plaintifF  must  recover  according  to  the 
allegations  of  his  complaint,  and  he  cannot  al- 
lege one  case  in  his  complaint  and  prove  an- 
otber.--Vandalia  Ry.  Co.  v.  Keys,  91  N.  E. 
173. 

Fob  Cases  prou  Othbb  States, 

See  39  Cent.  Dio.  Plead.  H  1300-1304. 

See.  also,  31  Cyc.  pp.  700-702. 
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1 388.   MatevUUty  to  lanw. 

An  Immaterial  Tariance  between  the  aHe- 
gatioDs  of  a  pleading  and  the  evidence  will  not 
Justify  a  reversal. — Bedrick  T.  D.  M.  Osborne 
&  Co.,  99  Ind.  143. 

[b]  (Sup.  1887) 

Under  Rev.  St  SS  391-393.  a  verdict  can- 
not be  set  aside  for  an  immaterial  variance  be- 
tween the  pleading  and  proof. — Louisville,  N. 
A.  &  C.  Ry.  Co.  V.  PbillipB.  112  Ind.  60.  13 
N.  E.  132,  2  Am.  St.  Rep.  165. 

For  Cases  from  Other  States, 

See  39  Cent.  Dig.  Plead.  H  1305-1308. 
See,  also,  31  Cyc.  pp.  702,  703. 

S  389.           Extemt  of  TuiiuMe  la  Beaeral. 

[a]  <Siip.  ISS6) 

It  IS  only  where  the  evidence  shows  a  state 
of  facts  different  from  that  averred  in  the 
complaint  that  a  fatal  variance  may  be  claim- 
ed.—Louisville  &  N.  R.  Co.  V.  HoIIerUcb,  5  X. 
E.  28,  105  Ind.  }37. 

Pll  <S«p.l896) 
A  plaintiff  is  not  bound  to  prove  the  facts 
precisely  as  alleged,  but  it  is  sufficient  if  he 
prove  the  substance  of  the  allegations.— Terre 
Hante  ft  I.  R.  Co.  v.  McCorkle,  40  N.  E.  C2, 
140  Ind.  613. 

[c]  (App.  1899) 

There  is  no  varianoe  where  the  evidence 
fairly  tends  to  prove  the  substance  of  the  is- 
sue.—Terre  Haute  Electric  Ry.  Co.  y.  Laner, 
52  N.  E.  703,  21  Ind.  App.  4G0. 

A  plaintiff  need  prove  only  such  facts  al- 
leged as  amount  to  a  cause  of  action.'and  is  not 
re<iuired  to  prove  them  precisely  as  alleged. 
—Id. 

FOR  Cases  fboh  Other  f^xAns. 
See  89  Cent.  Dig.  Plead.  1 1309. 
See,  also,  31  Cyc  pp.  701,  702. 

S391.  —  Time. 

Variance  as  to  date  of  written  instrument,  see 
post,  I  394. 

M  (Svp-lUl) 
Whenever  time  Is  material,  whether  in 
maltera  of  contract  or  of  tort,  the  plaintiff  is 
bound  strictly  by  the  time  specified  in  the  dec- 
laration.—Ellis  V.  Ford,  5  Blackf.  554. 

[b]  (Snp.  ISSl) 

Every  variance  in  point  of  time  between 
the  allegations  and  evidence  Is  not  fatal.— 
Phcenix  Mnt.  Life  Ins.  Co.  t.  Hinealey,  75 
Ind.  1. 

Fob  Cases  from  Other  States, 

See  39  Cent.  Dig.  Plead.  SI  1306,  1311. 
See,  also,  31  Cyc.  pp.  706,  707. 

|3S2.  —  Parties  or  oUmz  psvaoaa. 

M    (Sup.  1836) 

In  a  suit  against  E.  H.,  alias  E.  B.  H.,  a 
Judgment  against  E.  H.  is  not  objectionable  as 


evidence,  on  .tbe  ground  of  variance.— Harris 
T.  Muskingum  Mfg.  Go.  4  Blackf.  207,  2» 
Am.  Dec.  872. 

[b]  («ap.l84U 

It  a  bond  sued  on  be  described  In  t3ie  dec- 
laration as  joint  and  several,  and  the  bond  pro- 
duced on  oyer  be  joint,  cnlj,  tbe  varianoe  is 
fatal.— Sherry  t.  Foresnmn,  6  Blackf.  S6. 

[c]  <8«p.  IMS) 

A  declaration  alleging  the  contract  sued  on 
to  have  been  signed  by  A.  and  four  other  per- 
sons, naming  them,  is  not  supported  by  tiie 
production  of  a  contract  signed  by  "B.,  agent  of 
A.  and  others,"  without  evidence  that  the  "oth- 
ers" were  the  remaining  four  declared  against. 
—Warden  v.  Dundas,  1  Ind.  396,  Smith,  200. 

[d]  (Sup.  im) 

Under  2  Gav.  ft  H.  St  p.  2ia  S  368,  pro- 
viding that  judgment  may  be  given  for  or 
against  ooe  or  more  of  several  defendants,  the 
plaintiff  does  not  necessarily  wholly  fail  in 
his  action  by  failure  to  prove  a  joint  liability 
of  the  defendants.— Stafford  v.  Nutt,  51  Ind. 
D35. 

[e]  (App.  1904) 

In  pleading  it  is  not  necessary  to  aver  the 
middle  name  or  the  initial  thereof;  but  if  either 
be  ut-ed  a  mistake  therein  constitutes  a  fatal 
variance.— Cleveland,  C,  C.  &  St.  L.  Ky.  Co. 
V.  Peirce.  34  Ind.  App.  188,  72  N.  E.  604. 

For  Cases  from  Other  States, 

See  39  Cent.  Dig.  Plead.  SS  1312-1319. 
See,  also.  31  Cyc.  pp.  707-700. 

1393.  —  Property   or  other  snbjeet- 
matter. 

In  action  to  enjoin  disturbance  of  easement,  see 
Easbmekts,  I  6L 

[a]  (SBP.18S1) 

An  averment  that  possession  of  certain 
notes  was  obtained  "by  trick,  connivance,  and 
fraudulent  pretenses"  is  not  supported  by  proof 
of  possession  by  virtue  of  an  agreement  fraudu- 
lently procured.— TimmoDS  t.  WiKlnSt  7S  Ind. 
297. 

[b]  (App.l8gs> 

An  averment  of  an  absolute  title  is  sup- 
ported by  evidence  of  an  interest  in  personal 
property  under  a  conditional  sale. — ^Keck  v. 
State  ex  rel.  National  Cash  Better  Co.,  30  N. 
E.  889,  12  Ind.  App.  119. 

[e]    rSap.  IMS) 
Where  a  complainant  alleges  that  his  title 
is  an  absolute  legal  title  in  fee  simple,  he  can- 
not recover  on  proof  of  an  equitable  title.— 
Ryason  t.  Dunten,  164  Ind.  85,  73  N.  B.  74. 

Fob  Cases  fbou  Other  States, 

See  39  Cert.  Dig.  Plead.  ||  1320-1324. 

See.  also.  31  Cyc.  p.  709. 
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1 304.  ^—  Written,  Instraaeats. 

M    (Snp.  1SX7) 

Where  the  pleader  professes  to  give  the 
tenor  of  a  writitt^,  or  where  oyer  of  a  deed  Is 
KiveD,  and  nou  est  factum  pleaded,  or  where 
a  record  is  d^ribed,  and  nul  tiel  record  plead- 
ed, verbal  variances,  except  in  cases  of  mis- 
Bpetling  where  the  idems  sonans  is  preserved 
and  the  sense  of  the  word  not  changed,  are  fa- 
ta).-L7nch  t.  Wllnn,  4  Blaclcf .  28& 

[b]  (8M».inf) 

There  la  no  variance  between  the  decla- 
ntion  in  debt  on  a  bond,  to  recover  the  pen- 
alty, whidi  sets  out  the  cuitract  snbatanttally 
according  to  its  legal  effect,  without  professing 
to  set  it  out  in  litec  verba,  and  the  contract  put 
In  evidence.— Hughes  v.  Honlton,  5  Blackf.  180. 

[c]  (Sap.  1S41} 

If  an  instrument  of  writing  be  stated  In 
pleading  to  have  been  made  on  such  a  day,  with- 
out alleging  when  it  was  dated,  an  instrument 
dated'on  a  different  day  from  that  stated  may 
be  given  in  evidence.— Remington  T.  Heni7,  6 
Blackf.  G3. 

m  (flvp.lUS) 

A  variance  between  the  bond  and  the  dec- 
laration as  to  the  date  of  the  instmment  is 
fatal— Comparet  t.  State,  7  Blackf.  053. 

M    (Bap.  1S84) 

Allegation  of  a  written  warranty  is  not 
npported  by  proof  of  an  oral  one.— Fleetwood 
V.  Dorsey  Mach.  Co.,  95  Ind.  491. 

[f]    (Sap.  188S) 

An  immaterial  variance  between  a  record 
set  forth  in  a  pleading  and  the  record  as  of- 
fered in  evidence  Is  not  fataL — Overton  T.  Bog- 
en,  99  Ind.  595. 

Fob  Cases  ntov  Otbkb  States, 

Seb  39  Cent.  Dig.  Plead.  H  1323-1332. 
See,  also,  31  Cyc.  pp.  71(^712. 

I39S,        Bwwits    or    iaeMflata  of 
emvse  of  aotloB* 
W  (Sap.  1838) 
A  count  on  a  promise  to  execute  a  prom- 
issory note  la  not  supported  by  proof  of  a 
promise  to  pay  money.— Hatten  v.  Robinson,  4 
Blackf.  479. 

n>l  (Sap.  18S3) 
Where  the  complaint,  In  a  salt  against  a 
common  carrier,  counts  upon  a  breach  of  hia 
commoa-law  liability,  and  the  evidence  shows  a 
Q)ecia]  contract,  the  variance  is  fatal.— Lake 
Shore  dc  U.  S.  Ry.  Go.  v.  Bennett.  89  Ind.  45T. 

(c]  A  party  cannot  sue  upon  one  caase  of  ac- 
tloo  and  recover  on  another.— (Sup.  1884)  Wor- 
ley  T.  Hoote,  07  Ind.  15 ;  (1885)  Ilasselman  v. 
Carroll,  26  N.  R  202,  102  Ind.  153;  (1894) 
aUrt  V.  Hitdiell,  86  N.  E.  850,  137  Ind.  185; 
(1807)  Cincinnati,  I.,  St.  li.  &  C.  Ry.  Co.  v. 
HcLain,  44  N.  B.  SOB,  148  Ind.  188. 

[d]  A  variance  between  the  nature  and  ele- 
tnents  of  plaintiflTs  cause  of  action  as  alleged 


In  his  pleadings  and  as  proved  at  the  trial  Is 
fatal.— (Sup.  1890)  Board  of  Com'rs  of  Clinton 
County  V.  HiU,  122  Ind.  215,  23  N.  E.  779;  (App. 
1892)  Becker  v.  Baumgartiier,  fi  Ind.  App.  576, 
32  N.  E.  786. 

(•]  (App.un> 

Where  one  wiUvea  a  tort  and  anea  ex  con- 
tractu. If  the  ei4dence  establishes  a  tort,  it  i> 
not  anch  a  variance  as  to  deprive  plaintiff  of 
the  right  to  recover,  but  he  cannot  recover  ax 
delicto.— Furry  t.  O'Connor,  28  M.  E.  108,  1 
Ind.  App^  578. 

[f]     (App.  UH) 

Under  an  allegation  that  paatorage,  the 
value  of  which  plaintiff  seeks  to  recover,  waa 
furnished  to  defendant  under  a  contract  with 
him,  and  at  his  "special  instance  and  request," 
recovery  may  be  bad  on  proof  of  an  implied 
promise.— Pence  v.  Beckman,  11  Ind.  App.  263, 
39  N.  E.  169.  54  Am.  St  Rep.  605. 

M    (Sap.  1895) 

While  the  rule  that  one  may  plead  the  com- 
mon count  and  recover,  notwithstanding  the  evi- 
dence disclosed  a  special  contract,  would  seem 
to  be  at  variance  with  the  ordinary  rules  of 
pleading  and  practice,  yet  it  has  been  repeated- 
ly held  that  under  the  Code  such  recovery  may 
be  had.— Jenney  Electric  Co.  v.  Branham,  41  N. 
E.  448,  145  Ind.  314,  33  L.  R.  A.  305. 

[h]    (Sap.  mO) 

In  civil  actions,  plainUff  must  recover  upon 
the  case  he  makes  in  hla  complaint,  if  at  all, 
and  cannot  sue  upon  one  state  of  facts  and  re- 
cover upon  another.— Terre  Haute  Electric  Co. 
V.  Roberts,  91  N.  B.  941. 

Fob  Cases  fbou  Utubs  States, 

See  39  Cent.  Dig.  Plead.  H  1888-1336. 
See,  also,  31  Cyc.  p.  713. 

{ 306.    Matters  of  defense. 

[s]   (Sap.  imi 
A  plea  of  want  of  consideration  is  not  sap- 
ported  by  proof  of  i>artial  failure  of  considera- 
tion.—Wilson  V.  Town  of  Monticelio,  85  Ind.  10. 

n>]    (App.  18») 

Where  a  defense  Is  based  ttpon  an  oral  con- 
tract, and  it  appears  upon  trial  that  the  con- 
tract made  Is  In  writing,  the  defense  must  fail. 
—Perkins  Windmill  &  Ax  Co.  v.  Yeoman,  55 
N.  E.  782,  23  Ind.  App.  483. 

Fob  Cases  rBoit  Otiieb  States, 
See  88  Cent.  Diq.  Plead,  i  1836. 

1 308.  —  Effaet  of  ▼artaww  to  mislead 
or  sarpriso. 

[a]  (App.  1900} 
A  complaint,  in  an  action  for  personal  in- 
juries alleged  to  have  been  caused  in  the  oper- 
ation of  a  derrick  by  a  defective  rope,  cannot 
be  held  as  not  supported  by  the  proof  because 
of  a  variance  as  to  the  details  of  the  act^ent, 
where  the  averments  of  the  complaint  are  sub- 
stantially proved,  and  the  variance  was  such 
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as  not  to  bare  misled  defendant  in  the  prepara- 
tion of  its  defense. — Consolidated  Stone  Co.  v. 
Williams,  57  N.  E.  558,  2<t  Ind.  App.  131,  84 
Am.  St  Bep.  27& 

[b]    iSmp.  UM) 

Bunu'  Ann  St  1901.  H  SSH,  395,  provide 
that  no  Ta nance  between  tlie  allegations  and 
proof  shall  be  deemed  material  unless  it  mis- 
leads the  adverse  party  to  his  prejudice  on  the 
merits.  Held  that,  where  defendant  claimed 
that  there  is  a  failure  of  proof  on  the  part  of 
the  plaintiff,  it  must  be  shown  that  the  allega- 
tions of  the  complaint  are  unproved  in  their 
general  scope  and  meaning  and  not  In  merely 
some  particulars.— Hart  well  Bros.  v.  William 
a  Peek  &  Co.,  163  Ind.  357,  71  N.  B.  858. 

Fob  Cases  fbou  Otbes  Status, 
See  39  CBnt.  Dzo.  Plead.  |  1338. 
See,  also,  31  Cyc.  pp.  703.  701. 

1390.  —  FaUvre  of  praof. 

Ea]  (Sntf.  l»Sj 
Where  there  is  evidence  sufficient  to  estab- 
lish substantially  the  issuable  facts  constituting 
the  cause  of  action  set  out  in  the  complaint,  it 
is  sufficient  although  some  of  the  allegations  in 
the  complaint  are  not  proved.— Stanley's  Kstate 
T.  Pence,  66  N.  E.  61,  67  N.  E.  441,  160  Ind. 
6Sa 

[b]  (Snp.  1907) 

Where  an  answer  alleges  that  plaintifE  and 
two  other  pereous  entered  into  a  contract,  and 
a  special  finding  is  that  he  entered  into  such 
contract  with  -but  one  of  such  persons,  there  ia 
a  variance  only,  and  not  a  failure  of  proof.— 
Mount  v.  Board  of  Com'rs  of  Montgomery 
County,  168  Ind.  661.  80  N.  E.  620,  14  L.  R. 
A.  (N.  S.)  483. 

[c]  (8ap.lS08) 

Under  Civ.  Code,  |  132  (Bums'  Ann.  St 
1901,  S  306;  Thornton's  Civ.  Code,  8  168),  pro- 
viding that  where  the  allegation  of  the  claim 
to  which  proof  is  directed  is  unproved,  not  in 
some  particular  or  particulars  only,  but  in  its 
general  scope  and  meaning,  it  is  not  to  be  deem- 
ed a  case  of  variance,  but  a  failure  to  prove, 
proof  that  the  agent  of  a  shipper  bad  frequently 
accompanied  shipments  under  a  provision  of 
bills  of  lading  did  not  support  an  allegation  of 
a  usage  permitting  him  to  accompany  shipments 
under  bills  of  lading  ixintaining  no  such  provi- 
sion.—Chicago,  I.  &  L.  By.  Co.  T.  Ilostetter, 
171  lad.  465,  84  N.  E.  534. 

Fob  Cases  from  Otheb  States, 

See  30  Oeitt.  Dia.  Plead.  fS  1339-1342. 
See,  also,  31  Cyc.  p.  714. 

Xm.  DEFECTS  AND  OBJECTIONS. 
WAIVSB,  AND  AIDER  BT  VER- 
DICT OB  JtrDOMENT. 

Aider  by  other  allegations  in  same  pleading  in 
action  on  mutual  benefit  certificate,  see  In- 
SUBAIfCE,  8  815. 


Allegations  as  to  damages,  see  Damaobs.  | 

162. 

Complaint  In  supplementary  proceedings,  see 
Execution,  8  377. 

Defects  in  indictment  and  information,  see  In- 
dictment AND  INFOBUATION,  |  196. 

Demurrer  to  evidence  as  waiver  of  objections 
to  pleadings,  see  Tbiax,  |  155. 

Grounds  for  arrest  of  judgment,  see  Judgment, 
8  263. 

Grounds  for  collaterally  attacking  judgment, 

see  Judgment,  8  503. 
Grounds  for  dismissal  of  action  or  nonsuit  Me 

DiBUISSAL  AND    NORSUIT.    {  58. 

Grounds  for  equitable  relief  against  judgment 

see  Judgment,  |  425. 
Oronnds  for  new  trial,  see  New  Tbial,  |  18. 
In  assumpsit  see  Assumpsit,  Actioh  of,  | 

24. 

In  equity,  see  Equity,  8  330. 

Beview  of  decisions  as  dependent  on  presenta- 
tion of  question  in  lower  court,  see  Appeal 
AND  Ebbob,  18  191-197. 

Beview  of  decisions  as  dependent  on  taking  of 
exception  in  lower  court,  sea  Appeal  and 
Ebbos,  88  252-256. 

8  401.  Cure  bj  nbsaqment  pleadias. 

Aider  of  defective  alif^ations  by  other  allega- 
tions in  same  pleading,  see  ante,  88  10,  30. 
By  filing  copy  of  account,  see  ante,  §  330. 

Fob  Cases  fbom  Otheb  States, 

See  39  Cent.  Dig.  Plead.  8S  1343-1347; 

7  Cent.  Dig.  Bills  &  N.  {  1472;  22 

Cent.  Dig.  Ex.  &  Ad.  8  1855 ;  23  Cent. 

Dig.  Foici.  E.  &  D.  8  132;   24  Cent. 

Dig.  Fraud.  Conv.  {  7^;  32  Cent,  Dig. 

Libel,  88  241,  242;  33  Cent.  Dig.  Mai. 

Pros.  8  111;  35  Cent.  Dig.  Mtg.  8  1318; 

41  Cent.  Dig.  Quiet.  T.  8  77;  42  Cent. 

Dig.  Replev.  8  208. 
See,  also,  31  Cyc.  pp._  714-717. 

8  402.  —  In  (•mersL 

W    (Sop.  1884) 

In  B  suit  oo  a  bond  for  breach  of  a  con- 
tract which  bad  been  modified,  keldj  that  the 
omission  to  declare  on  the  contract  as  modified 
was  not  cured  by  the  allegations  in  the  reply 
to  the  answer.— Potts  t.  Zlartman,  101  Ind. 
369. 

[b]  (Aiip.t8«) 

Where  plaintiff  cannot  recover  except 
upon  a  reformation  of  his  contract,  and  does 
not  show  himself  entitled  by  the  allegatinns  of 
his  complaint  to  such  relief,  but  does  in  bis 
reply,  a  judgment  In  his  favor  is  improper. 
— Ph<Miix  Ins.  Oo.  of  Brooklyn  v.  Rogers,  11 
Ind.  Appv  72,  38  N.  B.  865. 

Fob  Cases  fboh  Otheb  States, 
See  39  Cent.  Dig.  Plead.  6  1343. 
See,  also,  31  Cyc.  pp.  714-717. 
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i  403.  —  PleadlxK  of  AdTerM  party. 

[a]  (Sap.  1841) 

An  admissioD  or  avennent  in  the  aiuwer 
of  a  material  fact  omitted  from  the  complaint 
vill  cure  the  defect  ariring  from  such  omlBsioD. 
— Watklns  r.  Or^ry,  6  Blackf.  113. 

[b]  (9«».istt) 

B.,  and  C,  commenced  a  suit  in  a 
jwtice's  CO  art,  describing  themselves  as  late 
tiaders  under  a  certain  firm,  and  filed  a  note 
executed  by  defendant  to  the  firm  as  their  cause 
of  action.  The  i^ea  admitted  plaintiffs  to  be 
the  pajreev  of  the  note,  but  alleged  that  plain- 
tifi  liad  no  title  to  the  property  for  which  it 
was  given*  The  cause  was  transferred  to  the 
dicuit  court.  Held,  that  the  objection,  if  any, 
to  the  note  as  a  cause  of  action,  was  cured  by 
the  admis^n  in  the  plea.— Wilson  t.  MeAle,  0 
Blackf:  11& 

[c|  (Sap.  IMS) 
A  oon^ilaint  in  an  action  of  slander  charg- 
ed the  defendant  with  uttering  words  implying 
that  he  bad  had  sexual  intercoarse  with  the 
plaintiff  many  times,  but  did  not  expressly 
■llFce  that  the  slanderous  words  asserted  that 
the  Intercourse  was  unlawful.  If  the  complaint 
ws  defective  in  that  respect,  it  was  cured  by 
the  answer,  which  admitted  speaking  the  words 
and  allied  that  they  were  true.— Unck  t.  Kel- 
ler. 2S  Ind.  278.  87  Am.  Dec.  362. 

[<]  <9«p.un) 
In  an  action  to  enjoin  an  execution  sale  of 
land,  an  insufficient  description,  in  the  com- 
pUot  of  tiie  Judgment  is  cured  by  an  accurate 
dncription  in  the  answer.— Wiles  t.  Lambert, 
i»  Ind.  4M. 

M  (S«p.un) 
In  a  suit  against  a  basband  and  wife,  with 
otken,  for  the  conversion  of  money,  the  In- 
mffirinicy  of  tlie  wife's  separate  answer,  mere- 
ly wtting  up  her  coverture,  bat  falling  to  al- 
kite  that  she  committed  the  act  complained  of 
ia  eompany  with,  or  by  the  order  of,  her  bus- 
bud,  not  cured  by  a  reply  that  the  wife  vol- 
DUirily,  and  without  coercion  by  her  husband, 
nMunitted  the  act.- Stockwell  t.  Thomas,  76 
iBd.  SOG. 

(n  (Sup.  1903) 
Where  the  complaint  in  an  action  to  reoov- 
ftBMeesments  for  street  improvements  was  de* 
■orrable  for  failure  to  allege  that  the  ordi- 
unre  for  the  improvement  of  the  street  was 
adopted  by  a  two-thirds  vote  of  the  common 
nxincil.  or  that  any  surh  ordinance  was  pass- 
ed, bat  defendants'  answer  expressly  admitted 
tkat  the  improvement  of  the  street  was  ordered 
the  common  council,  such  admission  cured  the 
defect  in  the  complaint,  so  as  to  entitle  the 
pUintiff  to  a  reversal  for  errors  in  the  overrul- 
ios  of  demurrers  to  the  answer,  which  was  also 
iniofficienL— Lux  &  Talbott  Stone  Co.  v.  Doa- 
aldsMi.  68  N.  E.  1014, 162  Ind.  481. 


Fob  Cases  from  Othbb  States, 

8be  30  Cent.  Dig.  Plead.  »  1343-1347; 
7  Cent.  Dig.  Bills  &  N.  8  1472;  22 
Cent.  Dio.  Ex.  &  Ad.  )  1856 ;  23  Cent. 
DiQ.  Forci.  E.  &  D.  S  132;  24  Cent. 
Dig.  Fraud.  Conv.  g  762  ;  32  Cent.  Dig. 
Libel,  §1  241,  242;  33  Cent.  Dig.  ^ai. 
Pros.  $  111;  35  Cent.  Dig.  Mtg.  |  1318; 
41  Cent.  Dig.  Quiet.  T,  §  77;  42  CiNT. 
Dig.  Replev.  {  208. 
See,  also,  31  Cyc.  pp.  714-717. 

i  404.  .Walrar  of  olijaetloms  to  plaadlacs 
Im  cenermL 

[aj    (Snp.  laSG) 

An  award  in  favor  of  plaintiff  cures  the 
same  defects  in  the  declaration  which  wouM  be 
cured  by  a  vexdict- IMckerson  t.  Hays,  4 
Blackf.  44. 

fb]  (Sup.  1S66) 
If  duplicity  is  not  objected  to  at  the  time 
but  the  party  waives  it  by  pleading  over  or  tak- 
ing issue,  he  must  answer  or  take  issue  on  both 
branches  of  the  pleading.— Prenatt  t.  Runyon, 
12  Ind.  174. 

[c]  Where  a  cause  has  been  tried  on  the  the- 
ory that  allegations  in  a  pleading  are  la  Isfiue. 
the  objection  that  there  was  do  issue  is  waived. 
—(Snp.  1850)  Denny  v.  Moore,  13  Ind.  418: 
(1861)  KnowltoQ  v.  Murdock,  17  Ind.  487; 
(1873)  Stingley  v.  Second  Nat.  Bank  of  Lafay- 
ette. 42  Ind.  580;  (1870)  Ilolten  t.  Board  of 
Com'rs  of  Lake  CJounty,  55  Ind.  104. 

[d]  (Sap.  1872) 

An  agreement  of  record  between  plaintiff 
and  defendant,  that  all  evidence  may  be  given 
under  the  general  issue  or  general  denial,  is  a 
waiver  of  the  right  to  require  proper  pleadings 
in  the  case;  and  neither  party  can  object  to  re- 
covery for  the  want  of  such  pleadings.- TUcott 
r.  Jackson.  41  Ind.  201. 

[e]  (Sup.  1S77) 

Where  a  judgment  is  entered  by  agreement 
of  the  parties,  defects  in  the  pleadings  are 
waived.— Collins  v.  Rose,  SO  Ind.  33. 

[ee]    (Snp.  1877) 

A  party  who  has  gone  to  trial  without  ob- 
jecting to  the  condition  of  the  issues  must  be 
held  to  have  waived  any  irreswlarity  therein. — 
Kirkpatrick  v.  Alexander,  60  Ind.  95. 

[f]  (Snp.  1878) 

A  trial  by  agreement  without  an  issue  is  a 
waiver  of  an  issue.— CTogswell  t.  State  ex  ret 
Albert,  65  Ind.  1. 

[ft]    (Snp.  1BT9) 

Proceeding  to  trial  without  an  issue,  being 
a  joinder  on  a  plea  or  answer,  is  a  waiver  of  a 
formal  issue.— Houston  v.  Houston,  67  Ind.  276; 
Davis  V.  Pool,  Id.  425. 

(si    (Snp.  ISSI) 

Conceding  that  2  Rev.  St.  1876,  p.  58,  I 
50,  requiring  a  demurrer  to  distinctly  specify 
and  number  the  gronnds  of  objection  tu  the 
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cumplaint,  ii  mandalory,  the  leQuirement  is  one 
for  the  benefit  of  the  adverse  party,  which  it 
is  competent  for  him  to  wftlve.— StriUing  t. 
Brougher,  79  Ind.  328. 

[h]    (Sap.  1S83) 

A  party  who  has  proceeded  to  trial  with- 
ont-  objection,  as  on  a  r^ular  issue,  cannot 
afterwards  avail  himself  of  the  objection  that 
there  was  no  plea  or  Issne.— Johnson  t.  Bxiacoe, 
02  lod.  867. 

[1]  (Sap.  1889) 
Where  the  parties  go  to  trial  before  the 
cause  is  actually  at  issue,  they  waive  all  ques- 
tions which  would  otherwise  be  available  to 
them  because  of  the  absence  of  the  necessary 
pleadings.— Citizens'  Bank  v.  Bolen,  121  Ind. 
SOI,  23  N.  E.  146. 

m  (Sup.  1891) 
In  the  absence  of  an  express  agreement,  the 
voluntary  submission  of  a  cause  for  trial  waives 
the  failure  to  file  pleadings  forming  an  issue.— 
Farmers'  Loan  ft  Trust  Co.  v.  Canada  ft  St.  Ij. 
Ity.  Co.,  26  N.  E.  IM,  127  Ind.  200,  11  L.  R.  A. 
740. 

Fob  Cases  from  OntEa  States. 

See  39  Cent.  Dig.  riead.  {HI  1348-1354; 

17  Cent.  Dig.  Divon^,  {  353. 
See,  also,  31  Cyc.  p.  717. 

{405.  Waiver  of  objections  to  deolara- 
tlon,  oonplaintt  petltloii,  or 
statemomt,  or  w«mi  thereof. 

Waiver  by  appearance,  see  Appeabancb,  |  25. 

Fob  Cases  fboh  Other  States, 

See  39  Cent.  Dig.  Plead.  Si  1355-1374, 
1386  ;  22  Cent,  Dig.  Ex.  &  Ad.  S  1855 ; 
23  Cent.  Dig.  Ford.  E.  &  D.  8  132;  24 
Cent.  Dig.  Fraud.  Oonv.  S  762;  27 
Cent.  Dig.  Inj.  f  271 ;  28  Cent.  Dig. 
Insurance.  §  1591;  32  Cent.  Dig.  Libel, 
8  242 ;  33  Cent.  Dig.  Mai.  Pros,  f  111 ; 
35  Cent.  Dig.  Mtg.  8  1318;  38  Cent. 
Dig.  Partit.  8  182;  41  Cent.  Dig.  Quiet. 
T.  J  77;  42  Cent.  Dig.  Rcplev.  8  208. 

See,  also,  31  Cyc.  pp.  717-732. 

8  406.  —  In  generaL 

Ul    (Sup.  IMl) 

The  seller  of  a  legacy,  having  received  a 
tract  of  land  in  part  payment^  filed  a  bill  in 
chancery  against  the  buyer,  complaining  of 
fraud,  etc.,  but  did  not  offer  to  reconvey  the 
land  and  rescind  the  contract,  etc.  The  bill  was 
answered,  and  the  cause  submitted  on  the  mei^ 
its.  Held,  that  defendant,  not  having  objected 
to  the  bill  in  time,  was  bound  to  abide  the  is- 
sae,  etc.— McCormick  v.  Malin,  5  Blackf,  509. 

[b]   (S«p.  18S3) 

Where  the  declaration  in  a  snit  brought  by 
an  Infant  did  not  show  that  the  next  friend  nam- 
ed therein  was  admitted  by  the  court,  nor  that 
he  filed  his  consent  to  act  as  sncb,  according  to 
Rev.  St.  1843,  p.  079,  88  58-60,  and  no  objec- 


tion was  made  to  the  declaration  on  that  ac- 
count, the  objection  must  be  considered  as  waiih 
ed.— Wortman  v.  Ash^  4  Ind.  74. 

[c]   (Sup.  1856) 

By  the  Revised  Statutes  1852.  the  defend- 
ant, by  answering  to  the  merits  admitted  the 
suffideney  of  the  complaint.— Biser  t.  Snoddy, 
7  Ind.  442,  65  Am.  Dec.  740. 

in    (Sap.  1857) 

In  an  action  for  divorce,  an  objection  that 
there  is  no  averment  of  residence  of  the  plaintiff 
in  the  iwtition  cannot  be  raised  after  the  trial 
has  commeDced,— Lewis  v.  Lewis,  9  Ind.  105. 

{el    (Snp.  1860) 

A  failnre  to  allege  record  or  notice  In  « 
foreclosure  suit  against  the  mortgagor's  grantee 
is  cured  by  proof  thereof  at  the  trial  without 
objection,— Lyon  v.  Perry,  14  Ind.  515. 

m  (Svv.1861) 

The  complaint  against  the  Indorser  of  a 
note  averred  due  presentment,  protest,  and  no- 
tice. The  note  was  dated  February  3,  1800^ 
payable  120  days  after  date,  and  it  was  present 
ed  for  payment  and  protest  on  June  5th,  or  one 
day  too  soon,  February  29th  having  been  eiro- 
neously  included.  Plaintiff  contended  that  as 
no  demurrer  was  put  into  the  complaint,  th« 
question  of  the  proper  time  of  making  demand 
of  payment  could  not  be  raised  on  appeal.  Held 
that.  If  the  protest  and  notice  were  not  a  part 
of  the  complaint,  the  complaint  did  not  show 
the  day  when  demand  was  made,  and  hence  a 
demurrer  would  not  have  raised  the  question; 
if,  on  the  other  band,  the  protest  and  notice 
were  made  a  part  of  the  complaint,  they  did  not 
cause  it  to  show  legal  demand  and  notice  of 
nonpayment,  and  this  defect  might  be  taken  ad- 
vantage of  by  the  indorser,  on  appeal. — Kohler 
V.  Montgomery,  17  Ind.  220. 

Isl  (Sd».U6» 

Any  objection  to  a  petition  whttA  might 
have  been,  but  was  not,  made  by  motion,  de- 
murrer, or  in  arrest,  will  be  deemed  waived. — 
McClure  v.  McClure,  19  Ind.  1^ 

[h]    (Sup.  1866) 

Under  the  Code,  no  defect  In  a  complaint, 
not  cured  by  a  verdict.  Is  waived  by  a  failnre 
to  demur.— 'Tomlinaon  v.  Hamilton,  27  Ind.  130. 

[1]  (Snp.  1868) 
The  objection  to  a  complaint  In  partition 
that  it  discloses  the  fact  that  a  certain  portion 
of  the  lands  sought  to  be  divided  Is  owned  by 
the  plaintiffs  and  defendants  in  common  with  a 
person  whose  name  is  not  given,  nor  any  rea- 
son for  not  disclosing  it,  is  waived,  if  not  taken 
by  demurrer  assigning  that  particular  cause.— 
Voorbees  v.  Husfaaw,  80  Ind.  488. 

[]]   (Snp.  1871) 
Where  the  plaintiff  in  an  action  to  recorer 
the  posMsdon  of  real  estate  fails  to  describe  the 
real  estate  with  reasonable  certainty,  and  in 
particular  to  designate  the  conn^  and  state  in 
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vhicb  tbe  land  is  situated,  the  defect  is  not  cur- 
ed hr  aonrer.— Lear7  t.  Langadate,  35  Ind.  74. 

[k]  {Snp.un) 
Where  a  ctKnplaint  soosbt  relief  from  a 
eeitaln  transaction  on  account  of  the  unsonnd 
DUnd  of  plaintiff,  and  there  was  no  averment  of 
nitoratiott  to  soundness  of  mind,  held,  that  aN 
though  tbe  presumption  was  that  the  want  of 
(tptdtr  contiuned,  yet  the  objection  to  the  com- 
^lint  sbonld  be  taken  hj  demurrer  or  answer, 
or  it  would  he  deemed  to  be  waived.— Wade  t. 
State  ex  rel.  Xix,  37  Ind.  180. 

in  (Sap.  1876) 
la  an  action  to  recover  for  injaries  to  live 
rtock  onder  a  statute  which  requires  that  the 
ictions  shall  be  brought  in  the  couoty  where  the 
injury  occurred,  a  complaint  which  does  not 
tftr  tliat  they  were  killed  in  the  county  where 
tbe  action  is  bronsht  is  defective,  and  tbe  objec- 
tion that  the  court  has  not  jurisdiction  may  be 
nisrd  either  by  answer  or  demarrer;  but  if  not 
M  niaed  it  is  not  waived.— Toledo,  W.  &  W. 
By.  Co.  T.  Milligan,  52  Ind.  505. 

[ml  (SVP.18T8) 

Under  2  Rev.  St.  1876,  p.  59,  8  54,  in  an 
action  to  contest  the  validity  or  to  resist  or  set 
aside  tbe  probate  of  a  will,  objections  to  tbe 
nnt  of  sufficient  facts  in  the  complaint  to  con- 
stitute a  cause  of  action  are  not  waived  by  fail- 
ing to  demur  to  the  complaint  or  to  raise  such 
tAjections  by  answer.— Harris  v.  Harris,  61 
lad.  U7. 

Where  a  substituted  complaint  was  filed, 
■Bd  withdrawn  on  a  demurrer  to  it,  and  a  re- 
ply then  filed  to  the  answer  to  the  original  com- 
print, and  the  case  proceeded  to  trial,  defend- 
ant vaived  the  right  to  take  advantage  of  the 
enor  caused  by  there  being  no  complaint  left 
«B  record.— Andre  v.  Frybarger,  70  Ind.  28a 

[oi  (S«p.l8gl) 

A  mere  want  of  certainty  in  a  complaint  Is 
waiTed  by  the  general  denial.— City  of  Hanting- 
ton  V.  Mendenhalt,  73  Ind.  460. 

(Pl    (flop.  ISM) 

Where  a  defendant  took  no  action  to  en- 
forR  the  order  requiring  plaintiff  to  separate 
hii  causes  of  action  and  have  them  separately 
dn^ed  and  filed  hia  answer  to  the  original 
ccmplaint.  the  right  to  enforce  the  order  was 
waived.— State  ex  rel.  Dunham  v.  Roche,  94 
I11I372. 

[q]  <8ap.i8n) 

Rev.  St.  1881.  8  343,  provides  that,  when 
u  objection  is  taken  by  answer  or  demurrer,  de- 
fendant shall  be  presumed  to  have  waived  the 
*UM,  except  as  to  jurisdiction  and  cause  of  ac- 
tion. Defendant  filed  an  answer  to  a  complaint. 
L'poD  his  death  hie  administratrix  filed  a  demur- 
rer for  insufficiency  of  complaint  without  special 
Inve  or  withdrawal  of  the  answer.  Held,  that 
tbe  waiver  by  the  ori^nal  defendant  was  ob- 
ligatory on  bie  administratrix,  and  the  demur- 
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rer  was  properly  overruled.- Morrison  v.  Boss, 
113  Ind.  186^  14  N.  B.  47ft. 

[r]  (App.i8») 
In  a  suit  for  the  penalty  imposed  by  Acts 
1885,  p.  151,  providing  that  tel^raph  companies 
shall  transmit  messages  "with  impartiality  and 
in  good  faith,  and  in  the  order  of  time  in  which 
they  are  received,  and  shall  in  no  manner  dis- 
criminate," a  complaint  is  sufficient,  when  first 
questioned  on  appeal,  which  avers  that  the  com- 
pany held  a  dispatch  for  18  hours,  and  "did  not 
transmit  in  the  order  of  time  in  which  It  was 
received,  and  with  impartiality  and  in  good 
faith,  and  without  delay."— Western  Union  Tel. 
Co.  ▼.  Tmmbntl.  1  Ind.  App.  121,  27  N.  B.  813. 

M  (APP.1S93) 

In  sn  action  by  an  employ^  aj;ainst  a 
coal  company,  a  complaint  alleging  that  defend- 
ant negligently  permitted  the  roofing  in  the 
mine  in  which  plaintiff  was  working  to  become 
unsafe,  and  negligently  failed  to  aecure  said 
roof,  by  reason  whereof  a  large  quantity  of  rock 
fell  on  plaintiff.  la,  in  the  absence  of  a  motion 
to  make  the  allegations  more  specific,  sufficient 
to  apprise  defendant  of  the  act  of  negligence  re- 
lied on.— Cbal  Bluff  Min.  Co.  t.  Watts,  6  Ind. 
App.  347,  33  N.  E.  662. 

[t]  (8up.  1896) 
In  personal  injury  cases,  defendant's  right 
to  have  the  complaint  state  the  specific  acts  or 
omissions  of  defendant  which  constitute  the 
negligence  relied  on,  and  all  the  surroundings 
and  existing  conditions,  and  what  occurred  at 
the  time  of  the  injury,  is  waived  by  its  failure 
to  require,  by  motion,  that  the  complaint  be 
made  more  specific.-- Louisville,  N.  A.  &  0.  Ry. 
Co.  T.  Bates,  45  N.  E.  108.  146  lad.  504. 

[U]     (Sop.  1902) 

The  complaint,  even  if  defective  in  show- 
ing that  plaintiff  suing  as  administrator  was  ap- 
pointed as  such,  was  cured  by  the  admission  of 
the  record  by  defendants  that  B.  died  intestate, 
and  that  plaintiff  bad  been  appointed  as  her  ad- 
ministrator.—Toner  T.  Wagner,  63  N.  E.  850, 
158  Ind.  447. 

[V]     (App.  1903) 

Where,  in  an  action  against  executors  to 
compel  payment  of  a  general  legacy,  the  will 
is  not  made  a  part  of  tbe  complaint  by  exhibit 
or  otherwise,  error  cannot  be  predicated  there- 
on in  the  absence  of  a  demurrer. — Coulter  v. 
Bradley,  G6  N.  E.  184,  30  Ind.  App.  42L 

[w]    (9ap.  1906) 

Defects  in  allegations  In  a  complaint  are 
waived  by  defendant's  failure  to  move  to  make 
the  complaint  more  specific— Indianapolis  St. 
U.  Co.  V.  Ray,  1G7  Ind.  236,  78  N.  E.  978. 

Ixl  (Siip.l»7) 

Objections  to  a  complaint  not  urged  on  de- 
murrer are  regarded  as  waived.— Indianapolis 


aim  System.  For  explanatloBt  see  pace  111. 

Digitized  by  Google 


PLEADING,  XIIL 


0  lud.  DIs.— Pai«  Stt] 


at.  Ry.  Co.  T.  Kane,  1<I9  Ind.  25,  80  N.  EX  841. 
81  N.  E.  721. 

Fob  Cases  fboh  Othbb  States, 

See  39  Cent.  Dig,  Plead.  H  1355-1359, 

1361-1365,   1367-1374,   1386;  22  Ceht. 

Dig.  Ex.  &  Ad.  i  1855;  23  Cent.  Dig. 

For^i.  E.  &  D.  8  132;   24  Cent.  Dig. 

Fraud.  Conv.  $  762;  27  Cent.  Dig.  Inj.  § 

271 ;  28  Cent.  Dig.  Insurance.  1 155)1 ;  32 

Cent,  Dig.  Libel,  8  242;  33  Cent.  Dig. 

Mai.  Pros.  5  HI;  35  Cent.  Dig.  Mtg. 

$§  1296,  1318  ;    38  Cent.  Dig.  Partit. 

§  182;  41  Cent.  Dig.  Quiet  T.  8  77 ;  42 

Cent.  Dig.  Reptev.  |  208  ;  46  Cent.  Dig. 

Tresp.  8  78. 
See,  also,  81  Cyc.  p.  717. 

|40T*  — —  Teobnlcal  or  formml  defeats 

and  objection!. 

fal    iSny.  1S94I 

A  formal  defect  in  a  complaiut  which  wau 
not  attacked  by  a  demurrer  is  do  Rtound  for 
reversing  a  judgmeot  for  plaintiff. — Ade8  t. 
Levi,  137  Ind.  SOG,  37  N.  E.  388. 

[b1  (APV.1MI) 

Horner's  Rev.  St.  1807,  f  338,  provides 
that  a  complaint  shall  apecify  the  name  d  the 
court  qnd  county  in  which  the  action  is  brought, 
and  the  names  of  parties  plaintiff  and  defend- 
ant, In  Its  title.  HeU,  that  where  the  defend- 
ant answered,  without  demurring  to  the  com- 
plaint, the  objection  that  the  complaint  did  not 
give  the  name  of  the  court  or  county  In  its  title 
and  did  not  specify  who  was  plaintiff  or  defend- 
ant cannot  be  raised  on  appeal.— Rrandls  t. 
Grissom,  60  N.  B.  453,  26  Ind.  App.  661. 

Fob  Cases  nou  Otreb  Statrs. 

Sbb  30  Cent.  Dig.  Plead.  |  13G0;  22 

Cent.  Dig.  Ex.  &  Ad.  |  ISTiS. 
See,  also,  31  Cyc  pp.  726-7S1. 

§408.         TmOnm  to  stat*  eavse  of  a«- 

tlOB. 

[a]  An  objection  to  a  complaint  that  it  does 
not  state  a  cause  of  action  Is  not  waived  by 
failure  to  demur.— (Sup.  1866)  Board  of  Com'rs 
of  Miami  County  Hochstetter,  20  Ind.  48; 
(1868)  XAvesey  t.  Uvesey,  80  Ind.  308. 

tb]  (App.t8M) 

Where  there  is  an  entire  absence  of  the 
averment  of  a  substantial  cause  of  action  or 
there  is  wanting  some  fact  offacts  essential  to 
the  cause  of  action,  and  which  may  not  t>e  sup- 
plied by  applying  to  the  pleading  the  rules  of 
intendment,  then  the  Judgment  cannot  be  up- 
held, even  though  the  complaint  waa  assailed 
for  the  first  time  in  this  court,  for  there  can  be 
no  valid  judgment  on  a  complaint  which  states 
DO  cause  of  action.— South  Bend  Iron  Woriu  v. 
Larger.  39  N.  E.  209,  11  Ind.  App.  367. 

Fob  Cases  fboh  Otdbb  States, 

See  39  Cent.  Dig.  Plead.  S§  1302,  13C6; 

33  Cent.  Dig.  Mai.  Pros.  $  111. 
See,  also,  31  Cyc.  p.  728. 


1400.  Walvev  of  o'hlootloiu  to  plea  or 
mmawttr  or  wamt  tkereof . 

[a]  Where  both  parties  went  to  trial  without 
an  answer  to  the  complaint  and  without  objec- 
tion the  complaint  will  be  regarded  as  contro- 
verted without  answer.— (Sup.  1872)  Taylor  v. 
Short,  40  Ind.  506;  (1882)  Chambers  Butch- 
er, 82  Ind.  508. 

[b.  cl  (S«p.  1K6) 

Where  no  issue,  either  in  Jaw  or  in  tact, 
has  been  formed  on  a  counterclaim,  after  trial, 
it  will  be  held  as  if  an  answer  in  denial  there- 
of had  been  filed.- Purdue  v.  Stevenson,  M  led. 
161. 

[d,«]  (a«».lttl) 

^liere  defendants  filed  an  answer  contain- 
ing a  blank  where  the  name  of  a  person  should 
have  been  Inserted  as  plaintiffs'  agent  if  pl^n- 
tiffs  deemed  it  important  that  the  blank  should 
have  been  filled,  it  was  their  duty  to  have  made 
a  proper  motion  therefor  before  demurring  to 
the  answer,  and,  in  the  absence  of  such  a  mo- 
tion, the  defect  waa  waived.— Ciowder  t.  Reed, 
80  Ind.  1. 

m  (Sap.  1883) 
Where  the  surety  on  a  note  sued  to  enjoin 
collection  of  a  judgment  tiiereon  on  the  ground 
that  the  note  had  been  satisfied  and  he  went  to 
trial  without  objection  and  without  requiring 
the  maker  to  answer,  snch  answer  was  waived, 
and  an  objection  after  trial  that  the  case  was 
tried  withoat  any  issue  as  to  the  maker  was 
too  late.— Helra  t.  First  Nat  Bank  of  Huuting- 
tOD,  91  Ind.  44. 

IC  hi  (Sop.  1885) 

Where  a  reply  is  filed  to  an  iDsufficient  an- 
swer without  first  demurring,  and  a  demurrer  to 
the  reply  Is  overruled,  and  there  is  no  other  mo- 
tion or  ruling  calling  in  question  the  suflSciency 
of  the  answer,  the  party  so  replying  cannot 
question  the  sufficiency  of  the  answer  on  the 
appeal.— Cupp  T.  Campbell,  103  Ind.  213,  2  V. 

E.  r>{i5. 

[I]  {Sup.  1886) 
Where  an  answer  is  clearly  bad  as  present- 
ing an  immaterial  issue,  and  would  have  been 
so  held  OD  demurrer,  although  no  demurrer  is 
filed,  but  a  trial  is  had  on  reply  in  general  de- 
nial, and  evidence  given  supporting  such  issue, 
it  is  the  duty  of  the  court  to  disregard  such  is- 
sue, and  render  judgment  withoat  reference 
thereto.— Allyn  v.  Allyn.  108  Ind.  327,  9  N.  £. 
279. 

U]  (8np.  1889) 
Though  the  parties  to  attachment  proceed- 
ings filed  no  answer  to  the  complaint  or  affi- 
davit in  attachment,  neither  was  to  be  taken 
against  them  as  confessed,  for  as  they  appeared 
to  the .  action  and  were  ruled  to  answer  they 
were  not  subject  to  a  default  until  this  rule 
was  withdrawn;  and  this  not  having  been  done, 
and  the  parties  having  gone  to  trial  without 
answer,  the  plaintilb  should  l>e  deemed  as  hav- 
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iof  waived  the  anawer.— Porple  t.  Farrington, 
21  N.  E.  543,  119  lad.  164,  4  L.  R.  A.  !>35. 

[k]    (Snp.  1892) 

Where  an  anawer  falls  to  state  any  valid 
defense,  the  fact  that  a  defense  was  pleaded, 
and  that  no  demurrer  was  filed  to  the  sn^wer, 
and  that  the  facts  alleged  therein  were  proven, 
does  not  entitle  defendant  to  judgment — Indi- 
ans. I.  &  I.  R.  Co.  T.  Larrew,  130  Ind.  3U8, 
30  N.  R  517. 

m  (APP.US5) 

In  attachmeDt,  no  answer  waa  filed  to  the 
affidavit,  and  platntiCFs  tried  the  case  on  the 
theory  that  it  was  n«K«sflary  to  prove  th*  alteRa- 
dons  therein.  HM  a  waiver,  and  the  Issue  mnnt 
be  deterraioed  as  though  such  answer  bad  been 
made.— 8cbntill  v.  HePheetera,  12  Ind.  App. 
509,  40  N.  B.  758. 

[m]    (App.  1909) 

The  sofficiency  of  an  answer  for  want  of 
facts  must  be  tested  by  a  demurrer,  or  such  ob- 
jertioQ  will  be  considered  waived. — Purcell  v. 
Ilosey,  89  N.  B.  520. 

Foa  Cases  fbom  OniER  States, 

See  39  Cest.  Dig.  Plead.  81  1375-1383, 

1386  :  24  Ceht.  Via.  Fraud.  Conv.  S  093; 

32  Cent.  Dio.  Libel,  |  242;  33  Cent. 

Dig.  Mai.  Pros.  |  111. 
See,  also,  31  Cyc.  p.  720. 

1411.  WalTW  of  o1ki«otioBa  to  set-off  or 
oowmtoroljdai  or  eross-eomplal>t. 

[al    (Snp.  1846) 

In  debt  against  A.  and  B.,  joint  debtors, 
the  process  was  returned  served  on  A.  only.  A. 
pleaded  a  debt  due  to  B.  alone  as  a  set-off. 
Held  that,  though  the  plea  would  have  been 
bad  on  demurrer,  it  was  not  a  nullity  or  so  ob- 
jertiunabte  that  it  should  be  set  aside  on  mo- 
tion.—Carter  V.  Berkshire,  8  Blackf.  103. 

lb]    (Snp.  1863) 

In  a  suit  on  an  award,  the  anawer  set  up 
a  judgment  by  way  of  aet-off,  and  purported  to 
set  forth  a  copy  of  the  judgment,  in  which, 
however,  neither  pjeadinga  nor  issue  were  set 
forth.  There  was  no  demurrer  to  the  answer, 
nor  any  motion  that  it  should  l>e  made  fuller, 
nor  for  a  fuller  transcript  of  the  judgment, 
which,  in  fact,  was  in  the  custody  of  the  clerk 
of  the  court  in  which  this  suit  was  pending. 
The  parties  appeared  and  submitted  the  cause 
by  consent,  H^ld,  that  the  answer  was  not  so 
defective  as  to  be  a  nullity,  and  that  a  complete 
record  might  have  been  given  in  evidence  nnder 
il-Douglaaa  v.  Reed,  20  Ind.  203. 

[el  (Snp.  U7S) 
A  cotuterdaim  b  a  complaint  within  the 
spirit  and  intent  of  the  statute  providing  that 
the  objecdoQ  tliat  a  complaint  does  not  state 
facts  suSdent  to  constitute  a  cause  of  action 
is  not  waived  by  a  foilure  to  demur  thereto.— 
CampbeU  v.  Routt.  4S  Ind.  410. 


[d]    (Snp.  18S1) 

The  objection  that  a  counterclaim  does  not 
state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion is  not  waived  by  failure  to  demur  thereto. — 
Jones  T.  Hathaway,  77  Ind.  14. 

Fob  Casbs  fbom  Otueb  States. 

See  39  Cent.  Dig.  Plead.  »  1384,  1385. 
See,  also,  31  Oyc.  pp.  728,  720. 

I41S.  WalTer  of  objections  to  replica- 
tion or  reply  or  want  thereof, 
[a]  (8np.lSiS> 

H  two  replications  be  filed  to-  one  plea, 
defendant  may  demur  specially  for  the  duplicity; 
but  a  rejoinder  to  the  replications  cures  the  ob- 
jection.—King  T.  Anthony.  2  Blackf.  131. 

(bl    (Snp.  18S7) 

Where,  after  bill  and  answer,  the  parties 
agree  to  submit  the  case  as  it  stands,  waiver  of 
a  general  replication  will  be  presumed.— Eam- 
hort  v.  Robertson,  10  Ind.  8. 

[c]  (Sap.  1859) 

Assumpsit  on  a  verbal  contrhct  for  goods 
sold  and  delivered.  Plea  of  the  statute  of  limita- 
tions. Replication  that  the  goodn  were  sold  on 
a  written  contract  and  so  not  within  the  statute 
pleaded.  A  trial  was  had  without  objection  to 
the  replication.  Held,  on  appeal,  that,  though 
there  was  probably  a  departure,  the  defect  was 
waived. — Prenatt  v.  Runyon,  12  Ind.  174. 

[d]  (avp.l8a) 

The  objection  that  there  was  no  replica> 
tion  to  the  answer  cannot  be  raised  for  the  Brst 
time  in  supreme  court.— Bvey  t.  Smith,  18  Ind. 
461. 

[e]  (Snp.  1S68) 

A  judgment  will  not  be  reversed  on  the 
ground  that  no  issue  was  joined,  where  defend- 
ant voluntarily  went  to  trial  after  putting  in 
answera  containing  matter  of  avoidance  without 
insisting  on  bis  right  to  a  rule  for  a  reply.— 
Preston  t.  Sandford'e  Adm'r,  21  Ind.  156. 

[t]  Where  the  reply  does  not  support  the  com- 
plaint  by  reason  of  a  departure,  it  is  too  late 
to  make  the  objection  after  verdict. — (Sup.  lS(Vi) 
McAroy  v.  Wright,  25  Ind.  22:  (App.  1892) 
Rriggg  V.  Klosse,  31  N.  E.  208,  5  Ind.  App. 
129,  51  Am.  St.  Rep.  238. 

[gl  A  defendant,  by  going  to  trial  without  ob- 
jecting that  no  reply  has  been  filed,  waives  the 
objection.— (Sup.  1867)  Shirts  v.  Irons,  28  Ind. 
458;  (1870)  Harrison,  N.  T..  R.  &  B.  Turn- 
pike Co.  T.  Roberts,  33  Ind.  246;  (1872)  Fetrow 
V.  Wiseman,  40  Ind.  148;  (1874)  Benoit  v. 
Sdmeider,  47  Ind.  13;  (1874)  Moffit  r.  Med- 
aker  Draining  Ass'n,  48  Ind.  107;  (1876)  Walk- 
er V.  Woollen,  54  Ind.  164,  23  Am.  Rep.  63!); 
(1878)  Inglis  v.  State  ex  rel.  Hughes,  61  Ind. 
212;  (1880)  Carriger  v.  Sicks,  73  Ind.  76;  (188.7) 
Emerlck  v.  Cbesnnvn.  90  Ind.  47;  (1884)  Bu- 
chanan V.  Beritshtre  life  Ins.  Co.,  96  Ind.  510; 
(App.  1895)  Cmm  v.  Yandt,  40  N.  E.  79,  12 
Ind.  App.  308. 
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[h]  The  objection  to  the  want  of  a  leplication 
or  nvAj  is  waived  by  gcdng  to  trial.— (Sup.  1801>) 
Bingle  T.  BIc^ll,  32  Ind.  369;  (1870)  Suther- 
land T.  Tenard,  32  Ind.  483;  OSiO)  Irrinson  v. 
Van  Riper,  34  Ind.  148. 

[1]  (Sup.  1871) 
Ad  answer  alleged  payment  and  a  set-off, 
and  a  reply  was  filed  in  these  words:  **Tbe 
plaintiff  denies  each  and  every  allegation  there- 
in contained."  Held,  that  the  paper  filed  did 
not  amount  to  a  reply,  but  that  defendant  waived 
the  objection  by  going  to  trial  without  objec- 
tion.—Train  T.  Oridley,  36  Ind.  241. 

U]  (Snp.1872) 

Where  no  objection  is  made  to  the  absence 
of  a  reply,  the  parties  may  proceed  to  trial  with- 
out one.— Pattison  v.  Vaughan,  40  Ind.  253. 

tk]  Where  a  party  goes  to  trial  without  a 
reply  to  new  matter  set  up  in  the  answer,  the 
reply  is  thereby  waived,  and  the  answer  is  taken 
aa  denied.— (Sup.  1873)  McAIister  v.  Howell,  42 
Ind.  15;  (1882)  Wilcox  v.  Majors,  88  Ind.  203; 
(1883)  Hose  v.  Allwein,  91  Ind.  497;  (1892) 
Young  V.  Gentis,  7  Ind.  App.  199.  32  N.  E. 
79C;  (1895)  Helton  t.  Wells,  12  Ind.  App.  605, 
40  N.  E.  930. 

[1]    (8np.  1973) 

In  a  suit  on  a  joint  contract,  the  answer 
showed  that  plaintiff  bad  discharged  one  of  the 
joint  contractors,  but,  by  plaintiff's  reply,  it  was 
alleged  that,  at  the  time  of  the  discbarge,  it  was 
agreed  by  defendants  that  such  discharge  should 
not  operate  as  a  release  of  the  other  defendant. 
The  parties  proceeded  to  trial  on  the  issues  so 
joined;  no  objection  being  taken  to  the  reply. 
Held  that,  although  such  reply  may  have  been 
a  departure,  it  was  waived  by  failure  to  object 
—New  T.  Wambach,  42  Ind.  496. 

[m]    (8ii».  1874) 

It,  in  an  action  for  dander,  an  answer  In 
mitigation  <tf  damages  needs  a  reply,  defendant 
going  to  trial  without  a  reply  will  be  deemed 
to  have  waived  it;  and  the  answer  will  he  deem- 
ed to  have  been  controverted  as  if  a  reply  had 
been  filed.— Waugh  t.  Wangh,  47  Ind.  580. 

[a]    (Sup.  1ST6) 

Where  a  cross-complaint  or  counterclaim 
la  not  answered,  and  defendant  proceeds  to  trial 
as  though  an  answer  had  been  filed,  he  thereby 
waives  an  answer.— Casad  v.  Holdridge,  50  Ind. 
529. 

[o]    (Sup.  1878) 

Where  the  parties  to  an  action  In  which 
there  was  a  reply  to  part  of  the  answer  go  to 
trial  without  objectitm,  a  replication  will  he 
deemed  to  have  been  waived,  and  the  answer 
will  be  regarded  as  having  been  controverted 
In  the  same  manner  as  if  a  denial  thereto  had 
been  filed.- Dodds  v.  Vannoy,  61  Ind.  89. 

[p]     (Sup.  1878) 

Where  defendant  is  compelled  by  the  court 
to  go  to  trial,  without  requiring  a  reply  to  a 
flpeciat  answer,  such  irregularity  is  waived  by 


the  fallnie      defendant  to  give  evidence  ooder 
such  answer.- Hlatt  v.  Benk,  64  Ind.  590; 

[q]    (Sup.  1879) 

If  paragraphs  of  an  answer  contain  matter 
constituting  a  bar,  but  defendant  neither  de- 
nies nor  avoids,  the  going  to  trial  without  an  is- 
sue is  a  waiver  by  plaintiff.- Lo(&«  t.  Mei^ 
chants'  Nat  Bank,  66  Ind.  853. 

[r]  (Bwp.  18S2) 
Where  matters  stated  in  the  reply  wem 
tiled  before  tiie  referee,  it  was  too  late  after  Us 
report  Iiad  been  returned  to  object  that  they 
were  not  properly  embraced  in  the  lasoes  on  the 
ground  of  departure.— -Beard  t.  Hand,  88  Ind. 
183. 

[8]  (APP.1XM) 
Where  plaintiff  claimed  the  proceeds  of  a 
benefit  certificate  both  as  beneficiary  and  under 
an  antenuptial  agreement  with  her  deceased  hus- 
band, who  was  the  insured,  and  defendant's  de- 
murrers to  the  paragraphs  of  the  complaint  set- 
ting up  the  anteuuptial  agreement  were  sustain- 
ed, whereupon  he  answered,  setting  up  the  issu- 
ance of  a  subsequent  certificate  to  him,  be  was 
estopped  to  object  that  plaintiff's  reply,  in  which 
she  relied  on  such  antenuptial  agreement,  was  a 
departure,  since,  if  the  order  in  which  the  facts 
were  presented  was  erroneous,  it  was  invited. — 
Carter  T.  Garter,  72  N.  E.  187,  35  Ind.  Appk 
73. 

Fob  Casks  fbok  Othkb  Stato, 

Sbb  39  Cent.  Dig.  Plead.  H  X387-1SM. 
Se^  also,  31  Cyc  pp.  729,  730^ 

}41S>  Objeotlaiu  to  rnllncs  om  d«atw- 
var. 

Waiver  of  demurrer,  see  ante,  |  212. 

Fob  Cases  tboh  Otheb  States, 

Sr  39  Cent.  Dxo.  Plead.  ||  1397-1406; 

38  CBirr.  Dia.  Partit  S  182. 
See,  also,  81  Cyc  pp.  744-750. 

1416.  — —  In  ceoMvaL 

[a]  (S«p.  18S7J 

Defendant,  on  a  demurrer  to  bis  plea,  ob- 
tained a  judgment,  without  having  joined  in  de- 
maner.  Bel4,  that  plaintiff  could  not  assign  the 
want  of  the  jt^nder  for  error. — Harria  T.  Mc- 
Faddin,  2  Blackf.  71. 

[b]  (Sap.  1870) 

Where  defendant  voluntarily  goes  to  trial 
without  having  made  any  question  as  to  the 
state  of  the  pleadings,  he  thereby  waives  the 
decision  of  the  court  on  a  demurrer  filed  to  a 
parsgiaph  of  bis  answer  and  yet  undecided.-— 
Irvinsoo  v.  Van  Riper,  34  Ind.  148. 

[c]  (Sup.  1882) 

Error  in  ovemiling  a  dnnurrer  ia  waived 
by  the  party  demurring  withdrawing  his  demur- 
rer.—Stout  V.  DuDcah,  87  Ind.  883. 

[d]  (Sup.  1834) 

Where  a  demurrer  to  a  reply  is  overruled, 
and  no  exception  taken  by  plaintiff,  the  answer 
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will  not  be  beld  bad.— Standley  t.  NutOamttm 
Uut  Life  Ids.  Co..  95  Ind.  254. 

[•]    (Swp.  1887) 

A  demurrer,  not  objected  to  in  the  trial 
court,  which  assigns  for  cause  that  the  answer 
"does  not  state  facts  sufficient  to  constitute  a 
defense  to  plaintiff's  complaint,"  will,  -on  ap- 
l»eal,  be  deemed  sufficient  In  form,  although  it 
does  not  follow  the  form  prescribed  by  the  sUt- 
Die.-McFadden  v.  Frits,  UO  lad.  1,  10  M.  B. 
120. 

Where  defendant  answera  the  complaint, 
and  demurrers  to  the  answers  aie  sustained, 
defendant  does  not  lose  the  benefit  of  exceptions 
to  the  ralings  on  the  demnneiB,  altbongh  plain- 
tilf  snbaeqnently  amends  his  compWnt,  and  the 
answers  are  not  refiled.— Id. 

ra  (App.  1899) 
^liere,  after  a  demurrer  to  an  answer  bas 
been  sostained,  plaintiff  files  additional  para- 
graphs of  complaint,  materiallf  different  from 
the  original,  and  defendant  goes  to  trial  on  the 
isnie  made  by  a  general  denial,  and  special  find- 
bigs  based  on  the  additional  paragraphs  are 
made,  defendant  cannot  complain  of  the  ruling 
on  the  demurrer.— Tansart  t.  Kem,  03  N.  E. 
6S1,  22  Ind.  App.  271. 

Ua  (8«p.]9M) 
A  defenduit  cannot  uslgn  aa  error  the 
ofermling  of  his  demurrer  to  a  paragraph  of 
the  complaint  where  on  bin  motion  a  part  of 
nch  paragraph  was  sabsequentlf  stridEen  out. 
-NQmabem  v.  Daniels,  71  N.  E.  889, 163  lod. 
301. 

Fob  Cases  fbou  Otbeb  States, 

See  39  Cent.  Dig.  Plead.  8}  1307-1400. 
See,  also,  31  Cyc.  pp.  744-746. 

1417.        Walnr  hj  ammmAmant, 

[a]  The  filing  of  an  amended  pleading  on  the 
■□staining  of  a  demurrer  to  the  original  plead- 
ing is  a  waiver  of  any  error  in  the  ruling  on  the 
danurrer.— (Sup.  1853)  Poileya  v.  Swope,  4  Ind. 
217;  (1861)  St  John  r.  Haidwiek,  17  Ind.  180; 
ami)  Jay  V.  Indianapolis,  P.  &  C.  K.  Co.,  17 
lad.  202;  (1861)  Ham  t.  CarroU,  17  Ind.  442; 
(1863)  Caldwell  v.  Bank  of  Salem,  20  Ind.  294; 
(1863)  Aiken  t.  Bmen,  21  Ind.  137;  (1863) 
Patrick  V.  Jones,  Id.  249;  (1867)  Cross  t. 
Tnieadale,  28  Ind.  44;  (1871)  Barp  t.  Commis- 
Bioaers  of  Putnam  County,  36  Ind.  470;  (1871) 
Miles  v.  Buchanan,  Id.  490;  (1876)  Wingate  v. 
Wilson,  53  Ind.  78;  (1878)  De  Armond  v.  Stone- 
man,  63  Ind.  386;  (1882)  Dickson  t.  Rose.  87 
Ind.  103;  (1884)  Petty  t.  Church  of  Christ,  93 
Ind.  278;  (1889)  Johnson  t.  Conkin,  119  Ind. 
109,  21  N.  R  462;  (App.  1892)  Erana  t.  Queen 
Ids.  Co.,  5  Ind.  App.  196,  81  N.  B.  843;  (Sup. 
1894)  Wood  T.  Hughes,  3T  N.  B.  588,  188  Ind. 
179:  (1895)  State  ex  rel.  Gowen  t.  Jackson. 
142  Ind.  259,  41  N.  B.  634;  OSBS)  Gowen  v. 
Gitson,  142  Ind.  328,  41  N.  B.  504;  (1896) 
Davenport  Mills  Co.  t.  Cbambets,  44  N.  B. 


1109,  146  Ind.  106;  <189S!)  Zimmerman  r. 
Oaumer,  63  N.  B.  829,  152  Ind.  662;  0809) 
Bchelber  t.  United  TeL  Co.,  55  N.  E.  742,  153 
Ind.  609;  (App.  1900)  City  of  Hunthigtoa  t. 
Cast,  56  N.  B.  949^  24  Ind.  App.  001. 

[b]    (Sap.  1870) 

Where  a  demurrer  to  a  paragraph  of  a  re- 
plr  has  been  sustained,  and  the  plaintiff,  by 
leave  of  the  court,  has  amended  such  paragraph, 
and  the  cause  has  been  tried  with  such  amend- 
ment as  part  of  the  pleadings,  no  question  can 
be  raised  on  the  ruling  on  the  demurrer.— White 
V.  Garretson,  34  Ind.  514. 

[cl  Where  an  amended  cMnplalnt  has  been 
filed,  an  assignment  of  error  based  on  a  ruling 
on  a  demurrer  to  the  original  complaint  pre* 
sents  no  question  for  review.- (Sap.  1872)  Scot- 
ten  T.  Longfellow.  40  Ind.  23;  (1877)  Murphy 
V.  Teter,  56  Ind.  545 ;  (1877)  Short  v.  Stotts,  58 
Ind.  29;  (1895)  Dorsett  v.  City  of  Gieencastle, 
141  Ind.  38.  40  N.  E.  131. 

[d]    (Sap.  1874) 

Where,  in  an  action  on  an  Insurance  policy, 
the  copy  filed  as  an  exhibit  was  fatally  defective 
in  neither  being  signed  nor  countersigned,  and 
an  amendment  of  the  exhibit  according  to  the 
original  policy  was  allowed  on  the  trial,  error 
in  overruling  a  demurrer  to  the  complaint,  based 
on  such  defect,  was  cured.— Mutual  Ben.  Life 
Ids.  Co.  v.  Cannon,  48  Ind.  264. 

[a]     (Sap.  1880) 

Where  demurrers  were  sustained  to  the  an- 
swer, the  defendant  excepting,  the  filing  of  an 
amended  paragraph  of  answer  did  not  waive  the 
exception  to  the  sustaining  of  the  demurrers. — 
Washburn  v.  Roberts,  72  Ind.  213. 

By  amending  one  of  the  paragraphs  of  his 
answer,  defendant  doea  not  waive  an  exception 
reserved  to  tiie  ruling  on  another  paragraph. 
—Id. 

[f]     (Sap.  1884) 

The  mere  granting  of  leave  to  amend  a 
complaint  is  not  a  waiver  by  plaintiff  of  fals  ex- 
ception to  the  sustaining  of  a  demurrer  tliere- 
to,  but  lie  may  withdraw  such  leave  and  except 
to  the  ruHog  on  the  demurrer  even  at  a  subse- 
quent term.— West  t.  Wright,  98  Ind.  335. 

[si    (App.  1893) 

Exception  to  a  ruling  sostainlng  a  de- 
murrer is  not  lost  by  leave  to  amend  being 
granted,  the  amendment  not  having  been  made. 
— O'Haliorau  v.  Marshall,  8  Ind.  App.  304,  35 
N.  E.  926. 

[h]  (8a».u»4) 

An  aaaignment  that  "the  court  erred  in 
sustaining  a  demurrer  to  the  5th  paragraph  of 
defendant's  answer,  •  •  *  and  for  snatain- 
ing  demurrer  to  defendant  W.'s  cross  com- 
plaint," is  not  available  where  the  ruling  on  the 
fifth  paragraph  of  answer  was  waived  by  filing 
an  amended  fifth  paragraph,  and  th»e  were 
fatal  omissions  in  tiie  allegations  of  such  cross 
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complaint— Wood  T.  Hughea,  13S  Ind.  179,  37 

N.  E.  588. 

[U  (AVP.UOO) 
Where  defeodant  failed  to  take  an  excep- 
tion to  the  snstaiDiog  of  demurrere  to  three  par- 
agraphs of  his  original  answer,  bat  filed  amend- 
ed paragraphs  in  lieu  thereof,  to  which  demui- 
rera  were  also  sustained,  and  exceptions  taken, 
and  defendant  withdrew  his  answer  to  the  re- 
mainiug  paragraphs,  and  judgment  was  render- 
ed against  him,  the  tiling  of  the  amended  an* 
swer  waived  any  error  in  the  ruliog  on  the  orig- 
inal pleading.— City  of  Huntington  v.  Cast,  56 
N.  B.  940,  24  iDd.  App.  501. 

UJ  (App.  1903) 
Where  a  donnner  to  a  complaint  eonsist- 
ins  of  a  aingle  paragraph  is  snstained,  a  plead- 
iug  filed  by  plaintiff,  pnnwrtli^c  to  be  "bia 
amended  second  paragraph  of  complaint,"  filed 
pursuant  to  leave  to  file  "an  amended  second 
parRgraph  of  complaint,"  will  be  treated  as  a 
complete  amended  complaint^  which  supersedes 
the  original,  and,  under  Bums*  Rev.  St.  1901, 
Si  S45.  662,  authorising  pleading  over,  and  re- 
stricting the  record  on  appeal  to  amended  plead- 
ings, operates  as  a  waiver  of  any  error  In  sua- 
tainii^  the  demurrer.— Wori  v.  BepuMlc  Iron  & 
Steel  Co.,  66  N.  E.  1021,  SI  Ind.  App.  16. 

Fob  Gases  from  Other  States. 

See  39  Cent.  Dig.  Plead.  8S  1401,  1402. 
See,  also,  31  Cyc  pp.  744-750. 

9  418.  —  WalTOT  hj  pleadins  over. 

[a]  Error  involved  in  the  ruling  on  a  demurrer 
to  a  plea  or  an.<<wer  is  waived  by  the  subsequent 
filing  of  a  replication  or  reply.— (Sup.  1837) 
Eariy  V.  Patterson.  4  Blackf.  449;  (1852)  Hai^ 
bert  V.  Dumont,  3  Ind.  346;  (1883)  Robertson 
T.  Huffman,  92  Ind.  247. 

p)]  (Hup.  imy 

The  sustaining  of  a  demurrer  to  a  plea  to 
the  jariBdiction  of  the  court  cannot  be  objected 
to  by  defendant  If  be  afterwards  pleaded  the  gen- 
eral issue.— Teagle  v.  Deboy,  8  Blackf.  134. 

[c]  Error,  if  any,  in  sustaining  a  demurrer  to 
a  petition,  is  waived  by  the  plaintiff  pleading 
over.— (Sup.  1875)  Gordon  v.  Culbertson,  51 
Ind.  334;  (188G)  Jouchert  T.  Johnson,  9  N.  E. 
413,  108  Ind.  436. 

[d]    (S«p.  18S6) 

Where  a  part?. excepts  to  a  ruling  6d  de- 
murrer which  Overthrows  a  valid  pleading,  he 
does  not  waive  any  rights  by  suffering  the  case 
to  proceed  to  trial,  nor  is  he  bound  to  offer  evi- 
dence on  the  subject  covered  by  bfs  pleading;  bis 
rights  being  preserved  by  bis  exception  to  the 
ruling  on  the  demurrer.— New  v.  Walker,  lOS 
Ind.  365,  9  N.  E.  386,  58  Am.  Rep.  40. 

le]     <App.  1904) 

PlalntifT,  by  replying,  does  not  waive  an 
exception  reserved  to  the  court's  action  in  over- 
ruling his  demurrer  to  a  paragraph  of  the  an- 
swer.—Bowen  V.  Woodfield,  72  N.  E.  102,  33 
Ind.  App.  687. 


Voi  Cabbs  ntOH  Orun  SxATm. 

Seb  39  Cbkt.  I>ia.  Plead.  H  140^1406; 

38  Cert.  Dig.  Partit  S  182. 
See.  alM,  31  Cyc.  pp.  744r-747. 

i  42lk  Objeetlou  to  avendmoita  ud 
rnliac*  rolattag  therate. 

[a]  (Mv  tan 

Where  an  answer  is  filed  to  an  amended 
petition  without  objection,  tbe  filing  of  such  an- 
swer amounts  to  a  waiver  of  the  objection  that 
the  amended  petition  was  filed  without  leave 
or  was  not  refiled  after  leave  had  been  given.— 
Ludlow  v.  Kincaid,  1  Blackf.  488. 

[bl    (Snp.  1821) 

Where,  after  issue  joined  and  submission 
to  a  jury,  and  their  discharge  for  nonagreemait, 
plaintiff,  without  leave  of  court,  amended  his 
declaration  by  filing  a  new  count,  and  the  case 
afterwards  proceeded  through  tn-o  juries  to  final 
judgment  without  any  notice  being  taken  of  the 
amendment  either  by  court  or  parties,  an  ob- 
jection to  tbe  amendment  comes  too  late. — Vaw- 
ter  T.  Smith,  1  Blackf.  614. 

[c]  (Sap.  1865) 

The  objection  to  an  amended  ccunplaint 
that  it  contains  a  new  cause  of  action  arising 
after  the  institution  of  the  suit  is  waived  by 
an  answer  or  demurrer  thereto.— Farrington  T. 
Hawkins,  24  Ind.  253. 

[d]  (Sap.  1877) 

Where  an  amendment  to  the  complaint  in 
an  actim  Is  i»ermitted  by  tbe  court  after  it  has 
announced  its  finding,  defendant,  to  make  avail- 
able an  objection  by  him  to  such  action  of  the 
court,  must,  at  tbe  time,  make  a  showing  that 
he  has  been  prejudiced  thereby.— Hay  v.  State 
ex  rel.  McClanrahan,  58  Ind.  337. 

[fl]     (Snp.  1902) 

In  an  action  on  a  lease  for  rent  payable  is 
Installments,  plaintiff,  without  objection,  filed 
an  amended  complaint  during  trial,  seeking  re- 
covery for  installments  not  due  when  the  ac- 
tion was  commenced,  but  due  when  the  amend- 
ed complaint  was  filed.  Defendant  first  de- 
murred to,  and  then  answerea.  the  amended 
complaint.  Beld  a  waiver  of  an  objection  that 
the  matter  should  have  been  set  up  In  a  supple- 
mental bill.  Judgment  (App.  1001)  61  N.  B. 
12.  reversed— Jordan  v.  Indianapolis  Water  Co., 
04  N.  E.  680,  159  Ind.  337. 

tf]    (App.  1902) 

The  filing  of  an  amended  complaint  after 
the  submission  of  the  case  to  the  court,  so  as 
to  conform  to  evidence  admissible  under  the 
original  complaint,  without  changing  the  cause 
of  action,  though  enlarging  the  amount  of  re- 
covery, is  not  ground  for  a  reversal,  where  the 
opposite  party  made  do  objection,  nor  showed 
he  was  misled  or  prejudiced.— I'ape  v.  Ferguson, 
G2  N.  B.  712,  28  Ind.  App.  293. 

Fob  Cases  pbou  Otheb  States, 

See  39  Cent.  Dig.  Plead.  H  1408-1412. 
See,  also,  31  Cyc.  pp.  750-752. 
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i  4SS.  Wamt  or  laanfleieaer  ot  ■icnAtare, 
Mrtifloate  of  oovBsolt  ov  tovU* 
oatlom. 

M    (8mp.  1SC3) 

Where  a  partr  goes  to  trial  withoat  object- 
ing that  a  pleading  was  not  dgned  as  required 
hy  statute,  the  defect  is  waived.— Fankboner  t. 
Fankboner,  20  Ind.  62. ' 

[b]    (Sap.  ISTO) 

Where  an  answer  In  abatement  is  not  Ten- 
fied  by  affidavit,  it  Reema  that  it  would  be  prop- 
er to  refuse  to  hpar  an  objection  to  it  on  that 
jfTound  after  the  jury  has  been  sworn  to  try  the 
cause.— Wilson  v.  Poole,  33  Ind.  443. 

M     (Sap.  1878) 

Defendant  demurring  to  a  complaint  for 
inpufficieacy,  without  having  moved  to  reject  it 
for  want  of  a  proper  verification,  will  be  deemed 
to  bare  waived  the  objection. — Pudney  t.  Bark- 
hart,  62  Ind.  179. 

[d]  (Sap.  ISSO) 

Where  an  issue  was  formed  on  an  nnveri- 
fied  answer  in  abatement,  the  objection  for  want 
of  verification  was  waived. — Toledo  Agricultural 
Works  V.  Work,  70  Ind.  253. 

[e]  (Snp.  iSSfl) 

The  lack  of  verification  of  a  ple&dint;  is 
waived  by  pleading  over  and  going  to  trial  on 
tbe  merits  without  objection. — Lange  t.  Dam- 
mter.  119  Ind.  567.  21  N.  E.  748. 

Cn  <App.l899> 

A  plaintiff  who,  withoat  objection,  goes  to 
trial  on  a  joint  answer  denying  execution  of 
tbe  note  In  suit,  which  Is  verified  by  only  one 
of  tbe  defendants,  waives  any  defect  in  the 
T«Tification.-Wickhixer  v.  Bolin,  53  N.  E.  238, 
22  Ind.  App.  1. 

Fob  Cases  fboh  Other  States, 

See  39  Cent.  Dig.  Plead.  §§  1414-1417; 

38  Cent.  Dig.  PartiL  |  182. 
See,  also,  31  Cyc.  pp.  732.  733. 

f  423.  Objeetloiu  to  exhibits  ov  other  In- 
atromeiita  anaezod  to  op  ftled 
wltb  pleadlBca  or  wmnt  thereof. 

M     (Sap.  IS66) 

If  oyer  of  an  unsealed  instrument,  and  of 
indorsements  thereon,  be  given  without  objec- 
tion when  demanded,  they  become  a  part  of  the 
record,  so  as  to  entitle  defendant  to  make  the 
indorsements  a  part  of  bis  plea  of  payment. — 
Kuseell  v.  Drummond,  6  Ind.  216. 

Fob  Cases  from  Otheb  States, 

See  39  Cent.  Dig.  Plead.  SS  1418-1420. 
See,  also,  31  Cyc.  pp.  725,  720. 

f  424.  Objeotiona  to  bill  of  partioiil»rs 
or  oop7  of  Moowmt. 

[a]    <Sap.  1876) 

The  objection  that  an  answer  is  not  accom- 
panied by  a  bill  of  particulars  is  waived  by 
plaintiff's  failure  to  demur  or  move  for  a  bill. — 
Chamness  v.  Chamness,  53  Ind.  301. 


Fob  Cases  fboh  Otbbb  States,  ' 
See  39  Cent.  Dig.  Plead.  |S  1421-1422. 

See,  also,  31  Cyc.  p.  736. 

S  426.  Objeetlona  to  mltass  ok  motloaa.. 

If,  after  the  refusal  of  the  court  to  reject  a 
plea,  idaintiff  reply  to  or  join  issue  on  the  plea, 
the  refusal  to  reject  the  plea  cannot  be  assigned 
as  error.— State  t.  Bodly,  7  Blackf.  355. 

[b]    (Sop,  1856) 

After  replication,  and  demurrer  thereto, 
which  last  being  overruled,  defendant  obtained 
leave  to  withdraw  it,  plaintiff,  by  leave,  with- 
drew the  replication.  Held  that,  by  so  doing, 
plaintiff  waived  any  objection  to  the  ruling  of 
the  court  allowing  the  demurrer  to  be  with- 
drawn.—Dunn  V.  Sparks,  7  Ind.  490. 

Id    (Snp.  1865) 

Where,  after  the  court  has  stridten  ont  a 
paragraph  of  a  pleading,  the  party  amends  and 
refiles  tiie  paragraph,  he  cannot  afterward  as- 
sign as  error  the  order  to  strike  out.— Meal  v. 
Scott,  25  Ind.  440. 

[d]    (Snp.  1S81> 

Error  in  sustaining  a  motion  to  strike  out 
part  of  an  answer  cannot  be  cured  by  the  iDtro* 
duction  of  testimony.— Stanton  v.  State  ex  rel. 
Rich,  74  Ind.  503. 

Fob  Cases  from  Otiieb  States. 

See  39  Cent.  Dig.  Plead,  fifi  1425-1427. 
See,  also,  31  Cyc  pp.  752-754. 

S  427.  ObJaotloBs  to   erldoBoe   aa  mot 
witbln  issnea. 

[a]  (Snp.  1882) 

Facts  admitted  or  alleged  in  a  complaint 
need  not  be  proved  by  defendant,  but  plaintiff 
cannot  object  because  defendant  puts  them  in 
evidence. — Mtisselman  v.  Wise,  84  Ind.  248. 

[b]  (Snp.  1883) 

Though  evidence  may  be  admitted  without 
objection  as  to  an  issue  outside  of  the  pleadings, 
it  cannot  be  cousidered  by  the  court  or  jury,  ex- 
cept in  a  case  where  the  record  shows  an  agree- 
ment that  all  matters  of  defense  may  be  heard 
under  the  general  denial. — Norris  v.  Casel,  90 
Ind.  143. 

[c]  (Snp.  1894) 

In  an  action  by  creditors  to  set  aside  a 
conveyance  as  fraudulent,  and  for  an  account- 
ing, an  objection  that  there  was  no  issue  under 
which  the  ('laims  of  some  of  the  creditors  were 
admissible  will  not  be  considered  when  first 
made  on  appeal.— Doherty  v.  Holiday,  32  N.  fi, 
315,  36  N.  E.  907,  137  Ind.  282. 

Fob  Cases  from  Other  States, 

Ske  39  Cent.  Dig.  Plead,  gfi  1428-1432. 

See,  also,  31  Cyc.  pp.  754-7G2. 
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I  428.  Objeetiens  t«  eridewM  am  croud 
of  In—Jioi—ey  ^  ploadlac. 

[•]  {S>v.  1867) 
Where  an  iavalid  order  of  commissioners 
oiKning  a  way  ia  set  ont  in  defense  of  an  alleged 
trespass,  althougb  suffered  to  pass  without  de- 
murrer, and  pleaded  io  bar,  it  is  inadmissible  in 
evidence.— Barnard  t.  Hawortb,  9  Ind.  103. 

tb]   (Svp.  1886) 

Where  defendant  is  required  to  make  his 
answer  more  specific,  and  he  declines  to  do  so, 
the  answer  may  be  stricken  out  on  motion,  ^n 
order  that  defendant  shall  not  be  permitted  to 
Introduce  any  evidence  nnder  the  answer  is  not 
the  correct  practice.— Wheat  v.  Ragsdale,  27 
Ind.  191. 

[c]    (Snp.  IftTZ) 

In  an  action  on  a  note  providing  for  attor- 
ney's fees  where  the  complaint  does  not  suffici- 
ently state  the  claim  for  attorney's  fees  the 
proper  mode  of  getting  the  objection  upon  the 
record  is  to  object  to  the  introduction  of  evi- 
dence In  support  of  that  part  of  the  cause  of 
action. — Baker  t.  Simmons,  40  Ind.  442. 

[d]  Advantage  may  be  taken  of  the  insuffici- 
ency of  an  answer  by  rejecting  evidence  offered 
In  support  of  it.— {Sup.  1873)  Freitag  v.  Burke, 
45  Ind.  38;  (App.  18.01)  Postel  v.  Oard,  27  N. 
E.  584,  1  Ind.  App.  252;  (1881)  Dunn  v.  Bar- 
ton, 28  N.  E.  717,  2  Ind.  App.  444. 

[•]    (8«p.  I8SI) 

Defects  In  a  pleading  to  which  no  excep* 
tion  was  taken  can  be  attacked  throogh  objec- 
tions to  evidence.— Bane  v.  Ward,  77  Znd.  1^. 

m    (Sap.  1889) 
Defects  In  a  pleading  to  which  no  excep- 
tion was  taken  cannot  be  attacked  through  ob- 
jections to  evIdence.--Peden  7.  Mail,  118  Ind. 
S50,  20  N.  E.  493. 

[g]    (Sap.  1901) 

Objections  to  questions  in  reference  to  the 
extent  of  the  husband's  indebtedness  at  the 
time  of  the  conveyance  to  his  wife,  his  intent 
to  defraud  his  creditors,  the  amount  of  other 
property  be  had,  the  wife's  knowledge  of  her 
husband's  fraudulent  intent,  and  the  amount  of 
consideration  paid  by  her,  were  alt  properly 
sustained,  since  such  questions  8ou;;ht  only  to 
elicit  testimony  that  might  support  the  defective 
affirmative  replies.— Shaw  v.  Jones,  59  M.  E. 
160,  156  Ind.  60. 

[bl    (App.  1901) 

Where  a  pleading  Is  not  demurred  to,  ob- 
jection to  the  sufficiency  of  the  facts  which 
might  hare  been  so  raised  may  be  made  to  the 
evidence.— Ayres  Blevins,  62  N.  E.  306,  2b 
Ind.  App.  101. 

D]     (App.  1908) 
Plalntifb  may  object  to  the  sufficiency  of 
the  evidmce  introduced  by  defendants  under 

their  answer  without  having  demurred  to  such 


answer.— Zaelly  v.  Oasper,  76  N.  H,  646,  37  Ind. 
App.  186. 

Fob  Gases  rROH  Othbb  States, 

See  39  Cent.  Dio.  Plead,  ii  1433-1436; 

32  Cent.  Dio.  Libel,  {  242;  33  Cent. 

Dig.  Mai.  I^os.  S  HI;  35  Cent.  Dio. 

Mon.  Reed.  |  m;  35  Cent.  Dig.  Utg.  % 

1318 ;  46  Cent.  Dio.  Trial,  {  219. 
See,  also,  81  Cyc  pp.  759-762. 

S429.  OBJoetioBa  to  evidence  on  crovad 
of  liuiifflcleiicy  oC  bill  of  par- 
tleul«rs  or  Tarinnee  betwoem  bill 
and  plendlng. 

[a]  (APP.189S) 
An  objection  that  an  item  admitted  In  eri- 
deoce  was  not  included  in  the  bill  of  particn- 
lars  cannot  be  first  raised  on  appeal.— Bank  of 
Westfleld  v.  Inman.  8>  Ind.  App.  239,  34  N. 
E.  21. 

Fob  Casks  isoh  Other  States, 
See  39  Cert.  Dio.  Plead.  |  1437. 
See,  also,  SI         p.  762. 

i  430.  Objections  to  evldeneo  om  grvmmA 

of  Tarlanoe* 

[a]  Variance  between  pleading  and  proof  must 
be  taken  advantage  of  at  the  trial  or  it  is 
waived.— {Sup.  1866)  Hull  v.  Green,  26  Ind. 
388;  (1S66)  Woodward  v.  Wilcox,  27  Ind.  207; 
(1873)  Krewson  v.  Cloud,  45  Ind.  273. 

Eb]  (Snp.isa) 

In  an  action  against  a  consolidated  corpo- 
ration, an  objection  that  the  tort  sned  for  was 
not  alleged  to  have  been  committed  by  one  of 
the  old  companies,  as  it  was  proved  to  have 
been,  comes  too  late  on  appeal  to  make  the  va- 
riance fatal  to  a  recovery.— Indianapolis,  C.  & 
L.  R.  Co.  V.  Jones,  29  Ind.  46S,  95  Am.  Dec. 
654. 

[c]  (8«p.l8Sl) 

Where  plaintiff,  in  sapport  of  his  com- 
plaint, introduced  in  eiddence  a  certificate  and 
tax  deed,  an  objection  that  the  description  of 
the  land  therein  was  so  imperfect  as  to  be  void 
did  not  present  any  qnestion  of  variance  be- 
tween the  description  stated  in  the  complaint 
and  that  set  forth  in  the  instmment  offerM  in 
evidence.— Sloan  T.  Sewell,  81  Ind.  180l 

W    (Sap.  1886) 

Where  an  averment  in  a  complaint  is  un- 
certain, the  remedy  is  by  motion  to  make  it  cer^ 
tain,  and  evidence  which  removes  the  uncer- 
tainty cannot  be  objected  to  on  the  groond  of 
a  variance.- Louisville  &  N.  It.  Go.  T.  Holler- 
badi,  5  N.  E.  28,  105  Ind.  137. 

[«]    (Bsp.  1898} 

A  party  objecting  to  a  Tartance  between 
the  pleadings  and  the  proof  mast  make  his  ob- 
jections at  the  proper  time  daring  the  trial; 
otherwise  he  cannot  afterwards  avail  himself  of 
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tlw  objwtioo.— Eniger  t.  State,  8S  B.  1019, 
133  Ind.  973. 

Fob  Casks  fkou  Othbb  States, 

Su  39  Cent.  Dig.  Plead.  SS  1438-1441 ; 

46  Cent.  I>ig.  Trial,  H  219,  266. 
See,  also,  31  Cyc.  pp.  756-759. 

1431.  AMer  hj  Terdtet  «r  Jvdcmaat. 
Petidon  for  sale  ol  decedent's  real  estate,  see 
BxcccTOBS  AND  Adkin'ibtrators,  |  336. 

f  OB  Cases  fbou  Otheb  States, 

Sex  39  Cent.  Dio.  Plead.  H  1442-1485; 
7  Cent.  Dig.  Bills  &  N.  |  1473;  12 
Cent.  Dio.  Corp.  {  2030;  22  Cent.  Dig. 
Ex.  &  Ad.  S  1857 ;  23  Cent.  Dig.  Forci. 
E.  A  D.  I  133  :  32  Cent.  Dio.  Libel.  SS 
Wl-245;  33  Cent.  Dig.  Mai.  Proa.  9 
111:  35  Cent.  Dig.  Mod.  Reed.  S  09; 
35  Cejjt.  Dig.  Mtg.  S  1318;  38  Cent. 
Dig.  Partit.  8  182 ;  41  CENT.  Dm.  Qaiet 
T.  S  77;  41  CENT.  Dig.  Quo.  W.  S 
42  Cent.  Dig.  Replev.  S  209. 

See.  also.  31  Cjc.  pp.  703-778;   note,  1 
Am.  Dec.  210. 

l4St.  —  Im  ceaevaL 

U,bl  <Snp.  ISIS) 

A  verdict  without  an  issue  cannot  cure  tbe 
want  of  it,  nor  is  the  abseoce  of  an  allegation 
cored  by  tbe  giTing  of  a  verdict.— Van  Qlari- 
am  T.  Ward,  1  Bladd.  485. 

(e]  ISujt.  iseff) 
In  a  mit  for  labor,  the  complaint  stated 
tbe  kind  of  service  and  the  time  sued  for. 
BeU,  after  judgment,  that  the  failure  to  file  a 
■ore  specific  bill  of  particulars  was  not  tataL 
-Dtria  v.  JeoUiis,  14  lad.  572. 

Ul  (8«p.  1869) 
In  a  contest  for  tbe  probate  of  a  will,  it 
did  not  appear  by  the  pleadings  tbat  either  par- 
ly to  the  contest  had  an  interest  in  the  subject 
■Btter,  bat  the  contestant  went  to  trial  wltfa- 
oot  objection,  and  the  evidence  showed  that 
both  parties  were  related  to  the  testator  and 
we  devisees  under  tbe  vrill.  Held  that,  after 
the  verdict,  tbe  contestant  could  not  object  that 
the  pl^ding  failed  to  show  that  the  contestee 
htd  any  interest.— McElfresb  v.  Guard,  32  Ind. 

[e.  f]  Hie  fsilure  to  file  with  the  complaint  a 
copy  t/t  the  note  In  suit  is  cured  by  verdict.— 
iSnp.  1876)  Pnrdne  v.  Stevenson,  54  Ind.  161; 
(1S77)  Eigenmann  t.  Bacbof,  66  Ind.  SM; 
(1V79)  tislvin  V.  Wodlen,  66  Ind.  464.  CON- 
TRA, see  (1885)  Kalrden  t.  Wlnstandley,  99 
lBd.eOO. 

M  A  verdict  cannot  aid  a  defective  averment 
questioned  by  demurrer.— (Sup.  1680)  Johnson 
Bieedlove,  72  Ind.  368 ;  (1881)  McFadin  v. 
Ditid,  78  Ind.  445,  41  Am.  Rep.  587 ;  (1885) 
Kiirdeo  V.  vv  Instandley,  90  Ind.  600. 


01.1]  (8ap.l8Sl) 

Code,  S  T8,  provides  tbat,  when  any  plead- 
ing is  founded  on  a  written  instrument,  the 
original  or  a  copy  thereof  must  be  filed  with 
the  pleading.  Held  that,  though  a  pleading 
does  DOt  comply  with  tbe  statute  and  there  is 
no  demurrer,  the  defect  is  not  cured  by  the 
verdict.— Johnson  School  Tp.  v.  Citixens'  Bank 
of  Greenfield,  81  Ind.  515. 

[J]    (Svp.  1884) 

Where  there  is  any  defect.  Imperfection,  or 
omission  in  any  pleading,  whether  in  substance 
or  in  form,  which  would  have  been  a  fatal  ob- 
jection on  demurrer,  yet  if  the  issue  joined  be 
such  as  necessarily  required  on  tbe  trial  proof 
of  the  facts  so  imperfectly  or  defectively  stated 
or  omitted,  and  without  which  it  is  not  to  be 
presumed  tbat  tbe  judge  would  direct  tbe  jury 
to  give,  or  the  jury  would  have  given,  tbe  ver- 
dict, such  defect,  imperfectioD,  or  omission  Is 
cured  by  verdict.— Reid  v.  Mitchell,  95  Ind.  397. 

[k,  1]  The  failure  to  file  with  tbe  complaint  a 
written  instrument  which  is  tbe  foundation  of 
the  action  is  cured  by  a  verdict.— (Sup.  1886) 
Owen  School  Tp.  v.  Hay,  107  Ind.  351,  8  N. 
E.  220;  (1801)  Barrett  v.  Johnson,  2  Ind.  App. 
25,  27  N.  E.  983. 

[m.  Dl  (App.  ISSl) 

Even  if  tbe  lease  be  regarded  as  the  founda- 
tion of  an  action  by  the  lessor  for  the  possession 
of  land  and  damages  for  holding  over  after  the 
expiration  of  tbe  term,  within  tbe  meaning  of 
Rev.  St.  1881,  S  362,  which  requires  a  written 
instrument,  or  a  copy,  to  be  filed  with  a  pleading 
founded  thereon,  yet,  where  tbe  objection  that 
the  instrument  or  a  copy  thereof  was  not  filed 
is  first  made  in  the  appellate  court,  if  the  facts 
alleged  are  sufficient  to  bar  another  suit'for  the 
same  cause  of  action  the  finding  of  the  trial 
court  in  plaintiGTs  favor  cures  the  defect,  if 
any.— Duffy  v.  Carman,  S  Ind.  App.  207,  2&  N. 
E.  4^. 

[o,  pl  (APP.18H) 

Fonnal  defects,  which  m^ht  have  been 
remedied  by  amendmeot,  are  cnrod  1^  verdict. 
— Rittenhouse  v.  Knoop,  9  Ind.  App.  126,  36  N. 
E.  384. 

[q]   (App.  tsu) 

Where  no  demurrer  is  interposed  for  fail- 
ure to  file  tb^  account  sued  on,  or  a  copy  there- 
of, with  the  pleading,  the  defect  is  cured  by  ver- 
dict.— Damall  v.  SlmiAins,  10  Ind.  App.  409>,  38 
N.  E.  219. 

[qq]    (Sop.  189S) 

Rev.  St.  1804,  S  390  (Rev.  St.  1881,  S 
306),  giving  the  trial  court  discretion  to  allow  an 
amendment  "at  auy  time,"  authorizes  the  court 
to  allow  sn  amendment  after  verdict.  Heddens 
V.  Younglove  (1874)  46  Ind.  212,  overruled.— 
Raymond  v.  Wathen,  41  N.  B.  815,  142  Ind. 
367. 

[r]   (App.  ISM) 
Where  a  material  fact  Is  lacUng  in  a  plead- 
ing, it  is  not  cured  by  verdict.— Barter  t.  Par- 

soDs,  42  N.  E.  1025,  14  Ind.  App.  831. 
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[rr]    (App.  1S96> 

The  court.  Id  its  discretion,  may  allow  an 
nmouduient  to  tbe  complaint  more  than  10  days 
before  trial. — ConaumcrB'  Gas  Trust  Co.  t.  Cor- 
baley,  14  Ind.  App.  549.  43  N.  E.  237. 

[a]    (App.  1898) 
After  special  verdict,  a  defective  averment 
becomes  immaterial.— Miller  v.  Fuller,  52  N.  E. 
101,  21  lad.  App.  254. 

[t]  (Sap.  1S99) 
A  verdict  cannot  cure  insufficient  allega- 
tions in  a  pleadinK  to  which  a  demurrer  has 
been  overruled.— Pit tsburK,  C  C.  &  St.  L.  Ity. 
Co.  V.  Moore,  .53  N.  E.  20O,  152  Ind.  345,  44  L. 
It.  A.  (>38. 

[u]    (Snp.  1900) 

If  an  averment  essential  to  the  sufficiency 
of  a  pleading  is  omitted,  error  in  overruling  a 
demurrer  to  such  pleading  cannot  be  cured  by 
a  special  finding  of  facts  finding  siK'h  omitted 
averment.— Doty  v.  Patterson,  50  N.  E.  0(18,  155 
Ind.  00. 

For  0.\se8  from  Otitrr  States. 

See  .-ii)  Cent.  Dig.  IMend.  §S  1442-14r.O. 
148.-):  7  Cent.  Dig.  Bills  &  N.  S  147:i;  22 
Cent.  Dig.  Ex.  &  Ad.  §  1S5T;  32  Cent. 
Dki.  Libel,  §  24.1. 

See,  also,  31  Cyc.  pp.  7G3-765. 

S433.  Defects  In  or  want  of  decla- 

ration, complaint)  petition,  or 
■tatenent. 

In  actioa  od  imturance  policy,  see  Insubance, 
S  633. 

I  433  (1).   In  general. 

[a]  Where  there  are  several  counts,  some  good 
and  others  bad,  tbe  declaration  cannot  be  ob- 
jected to  after  a  general  verdict.— (Sup.  181S) 
Findley  v.  Bucbaoan.  1  Blackf.  12;  (1800)  Tom- 
linson  T.  IlaiDilton,  27  Ind.  139. 

[sa]    (Sup.  18TS) 

Defects  in  a  complaint  which  would  render 
it  demurrable  are  cured  by  verdict,  if  no  excep- 
tion was  talceo  to  tbe  overruling  of  a  demurrer 
thereto.— Ilostetler  v.  State  ex  rel.  Dean,  (12 
Ind.  183. 

[b]  A  declaration  which  sets  out  a  good  cause 
of  action,  although  imperfectly  or  defectively, 
is  good  after  verdict,  in  the  absence  of  objec- 
tion.—(Sup.  1878)  McMakin  v.  Weston,  64  Ind. 
270;  (188^  Esbelman  v.  Snyder,  82  Ind.  498. 

[e]  (Bop-USt) 
The  finding  of  the  court  must  be  i^veo  tbe 
same  effect  as  a  verdict  In  respect  to  tbe  aider 
of  defects  tn  the  complaint.— Charlestown  School 
Tp.  T.  Hay.  74  lad.  127. 

[d]  A  defectively  stated  cause  of  actiim  is  good 
after  verdict.- (Sup.  1881)  Morrison  v.  Collier, 
79  Ini.  417;  (1882)  Koons  v.  Carney,  87  lad. 

34. 


[dd]    (Sap.  18S1) 

That  a  complaint  was  not  verified  is  no 
ground  for  reviewing  a  judgment  tfaereon. — 
Decker  v.  Gilbert,  80  Ind.  107. 

[ddd]    (Snp.  1882) 

If  a  complaint  states  a  cause  of  action, 
it  is  immaterial,  after  verdict,  that  it  is  ap- 
parent that  plaintiff  attempted  to  declare  up- 
on a  special  contract  ami  failed  to  do  so. — 
leoman  v.  Davis,  SO  Ind.  180. 

[e]  (Snp.  1886) 

Where  all  the  facts  essential  to  a  cause  of 
action  are  stated  in  tbe  special  tinding,  a  judg- 
ment will  not  be  reversed  because  of  a  defect 
in  the  complaint,  where  that  pleading  is  attack- 
ed for  the  first  time  by  the  assignmeDt  of  errors 
in  the  supreme  court.— Sohn  v.  Cambem,  106 
Ind.  302.  6  N.  E.  813. 

[ee]    (Sap.  1886) 

Where  a  verdict  Is  based  <m  an  entire  ctHU- 
plaint.  which  contains  two  or  more  paragraphs, 
if  either  paragraph  is  bad,  the  Judgment  will  be 
reversed.— Belt  Railroad  ft  Stockyard  Co.  t. 
Mann,  107  Ind.  89,  7  N.  E.  893. 

[f]  fSnp.  1690) 

Wliere  a  judgment  exceeds  the  amount 
claiTiied  in  the  complaint  it  will  not  be  reversed, 
when  it  is  no  greater  than  the  sum  shown  to  be 
due,  as  plaintiff  could  have  amended  the  prayer 
of  Iiis  complaint,  and  it  will  be  rejrarded  as  hav- 
ing been  done.- Kc-tuc-e-mun-guah  v.  McClure, 
122  Ind.  541,  23  N.  B.  lOSO,  7  L.  R.  A.  782. 

[ft]    (App.  1892) 

In  an  action  by  a  surgeon  against  tbe 
county  for  his  services  in  performinK  a  surgical 
operation  on  a  pauper,  where  the  complaint  al- 
leges that  tbe  phyracian  appointed  by  the  county 
board  had  "refused"  to  undertake  the  operation 
because  of  Us  inexperience,  and  the  evidene* 
fails  to  show  such  refusal,  but  establishes  the 
physician's  incompetency,  there  Is  not  such  a 
variance  as  to  warrant  the  appellate  court  In 
setting  aside  a  verdict  In  plaintifTs  favor  ob- 
tained after  a  trial  on  the  merits.  — Board 
Com'rn  Perry  County  y.  Lomax,  5  Ind.  App. 
3G7,  32  N.  E.  800. 

[fff]  (Snp.  1*93) 

Where  defendant  does  not  stand  on  bis 
demurrer  to  the  complaint,  but  joins  plaintiff 
in  submitting  the  cause  to  the  court  for  trial 
on  its  merits,  and  the  court  makes  full  and 
explicit  findings,  and  renders  judgment  there- 
on, the  pleading  demurred  to  will  be  cured  by 
the  findings,  unless  there  is  a  total  failure  to 
allege  some  fact  essential  to  a  cause  of  action, 
or  at  least  a  failure  to  allege  facts  from  which 
such  necessary  facts  may  be  inferred.— Fuller 
V.  Cox.  135  Ind.  46,  34  N.  E.  822. 

Ill  (APP.US3) 

Where  a  judgment  is  by  default,  the  com- 
plaint Is  not  aided  by  the  verdict,  and  It  must 
stand  unsupported,  save  as  supported  by  itt 
own  averments.— Cleveland,  C,  C.  &  St.  Ii.  R. 

Co,  V.  Tyler,  35  X.  R  523,  9  Ind.  App.  (J89. 
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[h]  Where  the  Bufficiency  of  the  complaint  is 
first  questioned  on  appeal,  its  defects  will  be 
fonsidered  cared  by  the  verdict,  unless  it  omits 
Kome  msterial  fact — (App.  1895)  Dotson  v.  Dot- 
tioa.  13  iDd.  App.  436,  41  N.  E.  845;  (1800) 
Piano  Mfg.  Co.  T.  Kesler.  15  Ind.  App.  110,  43 
N.  E.  925. 

[1]  <Apv.l8S8) 
Defects,  if  any,  in  a  complaint,  are  waived 
by  the  agreement  by  the  parties  for  judgmrnt, 
and  the  findlag  and  judgment  of  the  court  there- 
nnder. — Board  of  Oom'ra  of  Floyd  County  v. 
Soott,  49  N.  B.  396,  19  Ind.  App.  227. 

in    <App.  18SS) 

A  defective  allef^ation  in  a  complaint,  not 
objected  to  by  demurrer,  is  cured  by  verdict.— 
Dickey  t.  Kalfsbeck,  60  N.  E.  500,  20  Ind.  App. 
290. 

Ck]    (App.  ISSS) 

Where  the  complaint,  in  an  action  for  dam- 
ajres  for  failure  of  defendant  to  deliver  cer- 
tain goods,  for  which  plaintiff  had  contracted, 
averred  that  plaintiff  had  performed  all  the  cod- 
ditions  of  the  contract,  and  there  was  a  special 
verdict,  any  insufficiency  of  such  averment  was 
cured  by  such  verdict. — Rau  v.  Ball  Bros.  Glass 
Mfg.  Co.,  51  N.  E.  945,  21  Ind.  App.  147. 

m  (App.  1899) 
A  defect  in  a  comi^aint  is  not  cured  by  ver- 
diet,  where  the  <H>po3ite  party  presented  the 
question  of  its  sufficiency  by  demurrer  at  the 
earliest  possible  opportunity.— Pape  t.  Kaough, 
r.5  N'.  EX  775,  23  Ind.  App.  525. 

[ml    (Snp.  UK) 

The  error  committed  by  a  court  in  overrul- 
ing a  demurrer  to  defective  paragraphs  of  a 
complaint  is  not  cured  by  a  general  verdict 
K-bere  the  jury  stated  that  it  was  founded  npon 
paracraphs  both  good  and  tied,  for  the  party 
endeavoring  to  escape  from  the  consequences  of 
the  error  must  show  by  the  record  that  the  ver- 
dict is  based  exclusively  on  a  good  paragraph. — 
Baltimore  &  O.  S.  W.  Ry.  Co.  t.  Jones,  62  N.  E. 
im,  158  Ind.  87. 

[n]  (App.  1905) 
I'nless  a  complaint  does  not  contain  facts 
vnonch  to  t>ar  anotlier  action,  or  fails  to  state 
a  material  Imct  absolutely  necessary  to  recov- 
ery, the  defects  therein  are  cured  by  verdict  and 
Jadgmeut.— Smith  y.  Smith,  74  N.  B.  1008,  35 
Ind.  App.  6ia 

[o]    <App.  1906) 

The  objection  that  a  party  could  not  re- 
cover because  his  complaint  proceeded  on  the 
theory  that  the  parties  were  partners,  while  the 
proof  failed  to  show  a  partnership,  was  elimi- 
nated by  the  findings  showing  that  the  matters 
in  controversy  grew  out  of  contracts  of  employ- 
ment set  forth  as  the  iMsis  of  a  cause  of  action. 
-Arthur  Jordon  Co.  v.  C«ylor,  76  N.  E.  419, 
36  Ind.  App.  040. 


Foe  Cases  prom  Otheb  States, 

See  39  Cent.  Dig.  Plead.  SS  1451-1477, 
1485;  1  Cent.  Dig.  Action,  8  37;  1 
Cent.  I>ig,  Action  on  the  Case.  S  40 ;  7 
Cent.  Dig.  Bills  &  N.  fi  1473;  12  Cent. 
Dig.  Corp.  §  2030;  22  Cent.  Dig.  Ex. 
&  Ad.  §  1857  ;  23  Cent.  Dig.  Forri.  K. 
&  D.  §  m;  32  Cent.  Dig.  Libol.  §§  241. 
243-245 ;  33  Cent.  Dig.  Mai.  Pros.  S 
111;  35  Cent.  Dig,  Mod.  Itfcd.  9  00; 
38  Cent.  Dig.  Partit.  §182;  41  Cent. 
Dig.  Quiet.  T.  |  77 ;  41  Cent.  Dig.  Quo 
W.  I  433;  42  Cent.  Dig.  Keplev,  |  209. 

See,  also,  31  Cyc.  pp.  709-778. 

S  433  (2).   Sufficiency  of  pleading  or  alleffO' 
tiona  in  general, 

C«]  (§vp.l8t2) 
A  complaint  bad  on  demurrer  may  be  good 
after  verdict,  for,  after  verdict,  the  court  will 
sustain  the  complaint  by  every  legal  intendment, 
if  there  is  nothing  material  on  record  to  prevent 
it.— Shimer  v.  Bronnenburg,  18  Ind.  303. 

[b]    (8«p.  186S) 

A  mortgagee  who  had  purchased  the  mort- 
gacred  premises  at  foreclosure  filed  a  complaint 
against  A.  and  B.,  alleging  the  title  to  be  in  A., 
who  had  executed  a  title  bond  to  B.,  wlio  bad 
executed  a  title  bond  to  the  mortgagor,  and  al- 
leged that  plaintiff  "was  entitled  to  a  convey- 
ance in  fee  simple."  Held,  that  such  averment, 
thouf^  defective,  was  sufficient  after  verdict  to 
support  evidence  from  which  such  conclusion 
might  be  drawn.— 'Westfall  v.  Stark,  24  Ind.  377. 

[cl  Where  a  complaint  alleges  facts  sufficient 
to  bar  another  suit  for  the  same  cause  of  action, 
all  other  defects  to  which  no  objection  was  in- 
terposed are  cured  by  verdict.— (Snp.  1877)  Don- 
ellan  t.  Hardy,  57  Ind.  393 ;  (1889)  Petem  v. 
Banta,  120  Ind.  416,  22  N.  B.  06.  23  N.  E.  84 ; 
(1892)  Board  of  Com'rs  of  Vermillion  County 
V.  Chipps,  131  Ind.  56,  29  N.  E.  1006,  16  L.  R. 

A.  228;  (App.  ISSH)  Ilasselman  Printing  Co. 
T.  Fry,  9  Ind.  App.  393,  35  N.  B.  1045,  36  N. 

B.  863;  (18!)5)  Clark  v.  Maxwell,  12  Ind.  App. 
190,  40  N.  E.  274;  (1895)  Town  of  Markle  v. 
Hunt,  12  Ind.  App.  353,  40  N.  E.  280. 

[d]  (Sap.  1881) 
In  an  action  for  negligence  against  a  rail- 
road company  for  setting  fire  to  some  wood  piled 
by  the  trsck,  the  chane  that  "defendant's  loco- 
motive emitted  sparks  which  communicated  with 
said  wood  and  destrojred  It,  *  *  *  through 
the  carelessness  of  the  defendant  and  her  agents 
and  employes,  without  the  fault  of  tihe  plaintiff," 
held  to  be  a  sufficient  allegation  of  negligence 
after  verdict.- Pittsburgh,  a  &  St.  L.  O.  Ca  t. 
Xoel,  77  Ind.  110. 

M     (Sap.  188V 

In  replevin  defendant  cannot^  after  verdict, 
object  to  the  sufficiency  of  the  description  of  the 
property  in  the  complaint.— State  v.  Welch,  88 

Ind.  308. 
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tt]  (Sop.  1883) 
A  complaint  In  ejectment  against  a  railway 
company,  whidi  has  constructed  Its  railway 
along  a  street,  without  inj^ng  damages,  is  suf- 
ficient, at  least  after  verdict,  where  it  contains 
a  specific  description  of  the  property,  followed 
by  a  statement  tiiat  the  land  sued  for  atrats  on 
a  designated  street  in  a  dty  named,  and  that  de- 
fendant unlawfully  and  without  right  has  taken 
possesi^on  of  such  street— Terre  Hante  &  S.  R 
K.  Co.  T.  Bodel,  8»  Ind.  128^  46  Am.  Bep.  164. 

[g]  (SDP.18S3) 

In  an  action  against  an  attorney  to  recover 
damages  for  negligence,  the  complaint  alleged 
that  defendant  underto<A,  as  plaintiff's  attorney, 
to  conduct  an  action  of  replevin,  and  that  be  so 
negligently  and  unskillfully  drew  an  appeal 
bond  on  appeal  to  the  circuit  court  that  the  ac- 
tion was  dismissed.  Held,  that  the  complaint 
v/aa  sufficient  after  verdict.— Jones  T.  White,  90 
Ind.  255. 

[b]    (Sap.  1884) 

A  complaint  for  divorce  is  sufficient  after 
decree,  where  it  contains  statements  from  which 
all  facts  essential  to  relief  prayed  may  be  rea- 
sonably inferred,  though  it  does  not  use  the 
language  of  the  statute  In  setting  forth  the 
causes  of  divorce.— Short  t.  Eems,  95  Ind.  431. 

D]    (Snp.  1884) 
A  complaint  from  which  facts  essential  to 
the  relief  asked  may  be  reasonably  inferred  is 
Kood  after  Terdict.— Murphy  t.  Hnrphy,  95  Ind. 

430. 

Ul  (Sap.  1SS4) 
Where  the  complaint  in  an  action  on  an 
attachment  bond  failed  to  allege  directly  that 
a  writ  of  attachment  was  issued,  but  it  alleged 
that  "in  obedience  to  the  writ  of  attachment  is- 
sued In  said  cause  the  sheriff  levied  upon  and 
attached  the  property  of  the  plaintiff,"  and  no 
objection  was  made  In  the  court  below,  tiie 
defect,  if  any,  was  cured  by  the  finding  or  ver- 
dict.—Hedrick  T.  D.  M.  Osborne  &  Co.,  99  Ind. 
143. 

[k]    {Sap.  188»> 

A  complaint  in  an  action  begun  before  a 
justice  of  the  peace,  and  appealed  to  the  circuit 
court,  averring  that  defendant  "justly  owes 
plaintiff  $(i3.21,  and  that  the  payment  of  the 
said  sum  has  been  unreasonably  delayed."  and 
that  "there  is  the  further  sum  of  $11.23  as 
interest  on  the  same,"  is  sufficient  after  verdict. 
—Smith  V.  Heller,  119  Ind.  212,  21  N.  E.  (»7. 

[1]  (Sap.  1889) 
When  the  sufficiency  of  a  pleading  is  called 
in  question  after  verdict,  all  intendments  are 
taken  In  favor  of  the  pleading,  and,  if  facts  suf- 
ficient are  stated  to  bar  another  suit  for  the 
same  cause  of  action,  the  verdict  cures  all  other 
defects,  and  the  complaint  will  be  held  sufficient 
to  uphold  the  judgment.— Colchen  v.  Ninde,  22 
N.  E.  94,  120  Ind.  88. 


[B]    (Sap.  18») 

A  complaint  in  partition  whidi  alleges  that 
the  plaintiff  owns  an  undivided  intereat  in  the 
land  to  be  partitioned;  tiiat  he  la  tenant  in 
c<Hmnon  with  the  defendants,  who  claim  some 
interest  in  the  land,  of  the  nature  and  extent  of 
which  the  plaintiff  is  not  advised,— is  sufficient, 
after  a  finding  in  favor  of  the  plaintiff.— Bowoi 
T.  Swander,  121  Ind.  164,  22  N.  B.  725. 

[n]  (App.  1891) 
Where  the  sufficiency  of  a  complaint  is  first 
objected  to  on  appeal,  after  verdict  and  judg- 
ment below,  the  latter  will  not  be  disturbed,  un- 
less the  complaint  wholly  omits  the  averment 
of  material  and  necessary  facts. — McAnin<dL  t. 
Hamilton,  1  Ind.  App.  429,  27  N.  B.  719. 

[o]  If  a  complaint  is  sufficient  to  bar  another 
action  for  the  same  cause,  and  if  the  defects 
are  such  as  may  be  supplied  by  proof,  it  is  good 
after  verdict— (Sup.  1891)  Robinson  v.  Powers, 
28  N.  E.  1112,  129  Ind.  480;  (App.  1894)  Citi- 
zens' St.  R.  (To.  of  Indianapolis  v.  Stoddard,  37 
N.  E.  723.  10  Ind.  App.  278 ;  (1894)  Warden  T, 
Nolan,  37  N.  E.  821,  10  Ind.  App.  334. 

[p]  (Sap.  18SS) 
After  verdict,  a  complaint  on  an  insnnnoe 
policy  on  a  building  and  contents,  alleging  that 
plaintiff  was  the  owner  of  the  property  at  the 
time  of  its  destruction  by  fire,  snffidendy  alleges 
ownership  In  fee  of  the  real  estate^Phenlx  Ina. 
Co.  of  Brooklyn  v.  Wilson.  132  Ind.  449,  25  N. 
E.  592. 

A  complaint  alleging  that,  two  days  after 
the  fire,  plaintiff  gave  notice  thereof,  in  writing, 
to  the  company  at  its  office,  as  by  the  policy  pro- 
vided, is  sufficient,  after  verdict,  to  show  that 
proper  proofs  of  loss  were  given. — Id. 

[q]   (Sap.  1900) 

Where  the  suffidency  of  a  complaint  Ii 
challenged  for  tiie  first  time  after  judgment,  it 
win  be  held  sufficient  if  each  essential  element 
of  a  right  of  recovery  is  stated,  thoivh  the 
statement  Is  so  deficient  as  to  have  made  it  de- 
murrable.—Peoria  ft  B.  Ry.  C^>.  V.  Attica,  C.  & 
S.  By.  Co.,  06  X.  B.  210^  154  Ind.  21& 

[r]    (App.  1906) 

Under  Bums'  Ann  St.  1901.  {  6718,  de- 
claring that  the  trustees  of  each  town  shall 
constitute  ex  <^cio  a  board  of  health,  and  re- 
quiring  them  to  elect  a  secretary,  who  shall  be 
health  officer  of  the  board,  and  that  it  shall  be 
the  duty  of  the  board  to  protect  the  public 
health,  and  to  take  prompt  action  to  arrest  the 
spread  of  contajrious  and  infectious  diseases,  a 
complaint  alleging  that  one  S.  was  found  af- 
llicted  with  smallpox  in  the  livery  stable  of 
plaiutiff's  husband,  and,  after  being  brought  to 
plaintiff's  house  without  her  consent,  he  and  a 
certain  physician  and  plaintiff  were  quarantined 
therein,  and  plaintiff  was  directed  by  the  town 
secretary  of  the  board  of  health  to  care  for  and 
nurse  S.  and  sucb  physician,  it  was  sufficient 
after  verdict  to  entitle  plaintiff  to  recover  frwn 
the  town  the  re-asonable  value  of  her  services 
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perfonned  Id  tbat  bduUf.— Town  of  Knl^ta- 
tnm  T.  Homer,  7S  N.  E.  18, 36  Ind.  App.  1S8. 

A  complaict  attacked  for  the  first  time  on 
apTwal  vill  be  h^ld  sufficient  if  it  states  facts 
feofficieot  to  bar  another  action  for  the  Bame 
«n».-Over  v.  Dehne,  38  Ind.  App.  427,  75  N. 
E.  GM,  76  X.  E.  883. 

It]  (App-IMT) 
A  complaint  to  enjoin  collection  of  certain 
taxes,  allefcins  that  plaintiff  prior  to  18^)2  was 
and  since  then  bad  been  a  bona  fide  resident  of 
Itw  city  of  v.,  S.  county:  that  as  a  resident  of 
V.  Bbe  was  assessed  from  1S93  to  1903,  inctu- 
■ive.  on  personal  property ;  that  defendant  was 
treasurer  of  the  city  of  P.,  in  M.  county,  and 
Tax  claiming  that  plaintiff  was  the  owner  of 
personal  property  omitted  from  assessment  for 
EDch  years  and  on  which  she  was  liable  to  be 
anessed  in  P.;  that  she  was  not  during  those 
veais  a  resident  of  P.,  and  that  the  threatened 
a.'vessmeat  was  wrongful— was.  sufficient  where 
attacked  for  the  first  time  to  the  Appellate 
Court,  under  the  rule  that  a  ccnnplaint.  after 
jrdnnent,  will  he  held  snfficient  if  it  exhibits 
facts  enon^h  to  bar  another  action  for  the  same 
canH-.— f^hmoH  T.  8chen(^,  40  iDd.  App.  581, 
82  X.  E.  805. 

[U]  (App.  1908) 
A  complaint,  showing  tbat  defendant  tea- 
ms assigned  their  lease,  which  contained  their 
expma  covenant  to  pay,  ii  anfficlent  after  jodg- 
nrat,  as  the  asuifiiiiDeDt  vonid  not  release  the 
kwes  from  liability  on  the  express  covenants. — 
Dailey  t.  Heller,  41  Ind.  App.  379,  81  N.  E. 
219. 

Where  the  complaint  states  that  defendants 
failed  to  comply  with  the  terms  of  their  con- 
tract, and  specifically  states  in  what  particular 
it  failed,  it  is  sufficient  when  attacked  on  appeal 
for  the  first  time,  especially  where  on  prior  ap- 
peals the  court  impliedly  held  the  complaint  suf- 
Goent  Id  Baataining  a  demurrer  to  the  answer. 
-Id. 

[n    (App.  IMS) 

Where  the  sufficiency  of  the  cause  of  action 
b  called  In  question  for  the  fint  time  after  ver- 
dict, and  the  facts  stated  in  the  complaint  are 
nfieient  to  bar  another  suit  for  the  same  cause 
of  action,  the  defects  in  the  complaint  are  cured 
by  the  verdict— Hill  v.  Kerstetter,  48  Ind.  App. 
431, 8B  N.  E.  007.  87  N.  E.  696. 

M  (Ap».Ull» 
A  contention  Aat  a  Judgment  fbr  defendant 
after  overruling  demurrers  to  the  complaint 
dtonld  be  affirmed  on  appeal  becanse  the  com- 
plaint does  not  state  facts  sufficient  to  constitute 
a  cause  of  action  should  be  considered  as  if  the 
ao&ciency  of  the  ctunplalnt  was  first  raised  on 
ippeal,  and  it  will  be  held  sufficient  if  the  fiu;ts 
Kated  therein  would  bar  another  action  for  the 
iame  cause ;  any  defects  being  cared  by  the  ver- 
dict—Beaning  T.  South  Bend  Electric  Co.,  90 
N.  E.  786. 


Foe  Cabbs  fboh  Otheb  States, 

See  39  Cent.  Diq.  Plead.  SS  1451-1477, 
1485;  1  Cent.  Dig.  Action.  8  37;  1 
Cent.  Dig.  Action  on  the  Case,  |  40;  7 
Cent.  Dig.  Bills  &  N.  S  1-1T3 ;  12  Cent. 
Dig.  Corp.  i  2030  ;  22  Cent.  Dig,  Ki.  & 
Ad.  S  1857 ;  23  Cent.  Dig.  Forci.  E.  & 
D.  «  133 ;  32  Cent.  Dig.  Libel,  SS  241, 
243-245  ;  33  Cent.  Dig.  Mai.  Pros.  S 
111;  35  Cent.  Dig.  Mon.  Reed.  S  69; 
38  Cent.  Dig.  Partit  S  182 ;  41  Cent. 
Dig.  Quiet  T.  8  77;  41  Cent.  Dig.  Quo 
W.  S  433  ;  42  Cent.  Dig.  Kepler.  §  200. 
See,  abH>,  31  Cyt,  pp.  709-778. 

I  433  (3).  Xatare  of  iefcct$  or  ohjectioru  in 

general, 
[a]  (Snp.  ISSO) 
In  an  action  of  assumpsit  commenced  the 
22d  day  of  December,  1818,  the  promise  was  al- 
leged to  have  been  made  "some  time  about  the 
10th  of  December,  1817."  Beld,  that  the  dec- 
laration was  sufficient  after  verdict.— John  v. 
Clayton,  1  Blackf,  64. 

[b]  (•np.lSSS) 

A  verdict  will  care  an  ambiguity  in  the  dec- 
laration.—Dickerson  V.  Hays,  4  Blackf.  44. 

[C]    (Sap.  1838) 

A  variance  between  the  writ  and  declara- 
tion is  cured  by  verdict.— Peltier  v.  Britton,  4 
Blackf.  502. 

[d]  A  defect  in  a  petition  which  should  he 
taken  advantage  of  by  motion  or  demurrer  is 
cured  by  a  verdict  or  judgment— (Sup.  1860) 
Vawter  v.  Ohio  8t  H.  B.  Co.,  14  Ind,  174;  (1893) 
Fameman  v.  Mt  Pleasant  Cemetery  Ass'n,  135 
Ind.  344,  35  N.  B  271. 

[«]     (Snp.  I860) 

In  replevin  begun  before  a  justice  of  the 
peace,  the  complaint  stated  "that  soch  property 
had  not  been  taken  on  any  legal  tax,  asseaameDt, 
fine,  or  execution,  or  other  legal  writ"  ete. 
Beld,  that  the  defect.  If  any,  was  healed  by  the 
verdict.— McPhelomy  v.  Solomon,  15  Ind.  189. 

[El    {Snp.  1866) 

In  a  suit  to  recover  the  price  of  hay  de- 
stroyed by  defendant's  cattle,  the  complaint  al- 
leged that  defendant's  cattle  unlawfully  destroy- 
ed the  hay.  HcJd,  that  after  verdict  the  com- 
plaint must  be  construed  to  charge  the  destruc- 
tion of  the  hay  to  the  unlawful  acts  of  defend- 
ant.—Tomliosoo  V.  Hamilton,  27  lud.  139. 

tg]   (Sap.  1871) 

Where  the  complaint  In  an  action  to  recov- 
er the  possession  of  real  estate  describes  the 

land  as  "six  of  lot  number  five,"  and  the 

finding  was  "six  acres  of  lot  number  five,"  the 
finding  did  not  cure  the  defect  in  the  descrip- 
tion in  the  complaint— Unversaw  v.  Myers,  87 
Ind.  487. 

[h]-  (Sap.  1872) 
Where  the  plaintiff  in  an  action  for  slander 

had  been  the  agent  of  the  defendant,  and  as 
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such  agent  had  zeceived  money,  and  on  an  at- 
tempted settlement  the  defendant  said  of  the 
plalntill^  "Yon  itole  my  money;  yes,  you  kept 
my  money,"  the  word  "stole"  would  import 
larceny,  were  it  not  that  the  oUier  set  of  words 
and  the  relation  existing  between  the  parties,  of 
which  relation  the  conversation  was  had,  jnsti' 
fied  the  finding  of  the  jury  that  the  intention  was 
to  cha^  embezzlement ;  and  the  special  finding 
of  the  jury  to  the  effect  supplied  any  defect  in 
the  averment  that  this  relation  was  the  subject 
of  the  charges.— Taylor  t.  Shor^  40  Ind.  506. 

[I]     (Snp.  1876) 

On  the  appeal  of  a  cause  to  the  Supreme 
Court  where  the  assignment  of  error  waa  in- 
sufficiency of  the  complaint,  the  record  showed 
that  the  parties  thereto,  by  their  attorneys,  ap- 
peared in  the  cause,  and,  issues  of  fact  having 
been  formed  and  the  evidence  heard,  "by  con- 
Beat  the  court"  found  for  the  plaintiff  and  ren- 
dered judgment  accordingly,  without  the  defend- 
ant's having  interposed  any  demurrer,  motion 
in  arrest,  or  exception.  Held,  such  complaint 
having  been  on  an  appeal  bond,  that  defective 
allegations  therein  as  to  the  fixing  of  the  pen- 
alty and  approval  of  such  bond,  and  as  to  the 
perfecting  of  the  appeal,  to  secure  which  such, 
bond  was  executed,  were  cured  by  such  finding 
and  judgment.— Hndson  v.  Allison,  54  Ind.  215. 

[]]  (Sap.  1881) 
A  complaint  which  Alleged  that  defendant 
promised  to  marry  plaintiff  fn  consideration  that 
she  "would"  promise  to  marry  him,  and  not  in 
In  consideration  that  she  "did"  promise,  is  cared 
by  verdict.— Felger  v.  Etzell.  75  Ind.  417. 

[hi    (Sop.  1881) 

There  are  many  cases  in  which  objections 
to  the  complaint  which  would  have  been  cod- 
Ridered  as  well  talcen  if  they  had  been  present- 
ed by  demurrer  will  be  resarded  as  obviated  and 
cured  by  the  Rubsequent  trial  and  verdict. — 
ItoberU  V.  Porter,  78  Ind.  130. 

D]    (Sup.  1882) 
A  complaint  not  demurred  to,  which  states 
a  cause  of  action,  although  stating  conclusions 
only,  will  he  deemed  sufficient  after  verdict. — 
Jenkins  v.  Rice,  S4  Ind.  342. 

[m]    (Sup.  1884) 

The  allegation  that  defendant  Is  indebted  to 
plaintiff  implies  that  plaintiff's  claim  is  mature, 
and  is  good  after  verdict — Pittsburgh,  C.  &  St. 
U  Sy.  Co.  V.  Thombuq;h,  98  Ind.  201. 

[n1  Where  a  c<nnplaint  is  not  attacked  in  the 
trial  court,  and  the  defects,  although  fatal,  are 
such  as  may  be  obviated  by  evidence,  they  are 
cured  by  a  verdict  and  judgment,— (Sup.  1885) 
Burkett  v.  Holmau,  104  Ind.  6.  3  N.  E.  406; 
(App.  1S91)  BnmnenbuTK  v.  Rinker,  2  Ind.  App. 
mi,  28  N.  E.  568;  (1896)  Barter  v.  Parsons,  14 
Ind.  App.  333,  42  N.  B.  1025. 

lo]     (App.  18M) 

The  complaint  in  an  action  for  the  death 
of  a  minor,  hilled  by  a  street  car,  alleging  that 
the  child'9  mother  was  sick  in  bed,  aud  com- 


pelled to  send  him  on  an  errand  am»ss  the 
street  along  which  was  the  railroad;  that  the 
child  was  intelligent,  of  strong  health,  and  that 
he  was  too  yotmg  to  be  capable  of  rightly  appre- 
dattng  danger,  oc  to  have  prop^  discretion, — 
wilt  not,  on  attack  after  verdict,  be  held  to 
show  negligence  on  the  part  of  the  mother. — 
Cntisens*  St.  R.  Co.  v.  Stoddard,  10  Ind.  App. 
278,  37  N.  E.  723. 

[p]    (App.  1S9T) 

Where  the  words  spoken  were  susceptible 
of  an  innocent  meaning  and  of  a  criminal  mean- 
ing, the  court,  after  verdict  for  the  plaintiff 
upon  a  motion  In  arrest  of  judgment,  or  upon 
an  assignment  of  error,  will  adopt  the  latter 
meaning,  and,  where  the  language  is  rendered 
actionable  by  extrinsic  circumstances  defectively 
averred,  the  verdict  will  aid  them,  though  lan- 
guage not  actionable  per  se,  in  the  absence  of 
extrinsic  circumstances,  will  not  be  so  regarded, 
even  after  verdict.— Alcorn  v.  Bass,  46  N. 
1024,  17  Ind.  App.  500; 

[1]    (Sap.  1898) 

Rev.  St.  1894,  |  970  (Rev.  St  1881,  {  65S). 
under  which  amendments  for  any  defect  of 
fcirm  are,  after  verdlc^  deemed  to  have  been 
made,  does  not  apply  to  a  complaint  which  Is 
deficient  in  matters  of  substance.— Sheffer  T. 
Hines,  49  N.  B.  348,  149  Ind.  413. 

[r]  (App.  1»3) 
A  complaint  for  worir  and  labor  averred 
that  the  amount  due  was  $238,91.  The  jury  re- 
turned a  verdict  for  $25a08.  There  was  evi- 
dence authorizing  a  finding  that  defendant  was 
indebted  to  plaintiff  in  a  sum  whi<di,  with  in- 
terest to  the  date  of  verdict,  was  the  amount 
found,  ffeld,  that  the  demand  in  the  complaint 
would  be  deemed  amended.— Koyes  Carriage  Co. 
V.  Robbins.  07  N.  B.  959,  31  Ind.  App.  300. 

For  Cases  fboh  Other  States, 

See  39  Cent.  Dig.  Plead.  ^  1451-1477. 
1485;  1  Cbnt.  Dig.  Accoont,  I  37;  1 
C^NT.  Dia.  Action  on  the  Case.  |  4tt; 
7  Gent.  Dig.  Bills  &  N.  |  1473;  12 
Gent.  IMg.  Corp.  S  2030  ;  22  Gkst.  Dio. 
Ex.  &  Ad.  I  1857  ;  23  Gent.  Dig.  Forri. 
B.  &  D.  S  133 ;  32  Cent.  Dig.  Libel,  H 
241,  243-245  ;  33  Cent.  Dig.  Mat  Pros. 
I  111;  35  Cent.  Dig.  Moa.  Reed.  |  69; 
38  CfeNT.  Dig.  Pardt  |  182 ;  41  Gent. 
Dig.  Quiet  T.  ill;  41  Cent.  Dto.  Quo 
W.  I  433  ;  42  Cent.  Dig.  Replev.  { 
209. 

See,  also.  31  Cyc  pp.  760-778. 

S  433  (4).   Technical  or  formal  defecU. 

[«]  (Snp.1884) 

The  omission  of  formal  averments  from  a 
complaint  is  cured  by  verdict. — L^ouisvill^  N,  A. 
&  C.  Ry.  Co.  V.  Peck,  90  Ind,  68. 

[b]    (Sop.  1888) 

A  complaint  alleging,  although  not  with 
technical  accuracy,  that  the  defendant  publish- 
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ed  that  the  plaintifF,  an  vDmarried  woman,  was 
soilty  of  an  act  of  aexaal  intercourse,  Ib  suffi' 
cieot  after  verdict— Binford  t.  Young,  115  Ind. 
174,  16  N.  E.  142. 

[c]  rApp.l»S) 

Where  the  facts  ahow  a  party  entitled  to 
relief,  he  should  not  be  debarred  therefrom  by 
any  undue  technicality,  and,  In  considering  the 
li^t  of  plaintiff  to  judgment  on  the  facts,  many 
defects  in  the  complaint  will  be  rcKarded  as  cur- 
ed by  the  evidence  and  the  facts  fonnd.— Town 
of  Monticello  t.  Kennaid.  34  N.  B.  454,  7  lod. 
App.  135. 

[d]  ISsp.  1907} 

Informality  in  a  complaint  may  be  cured 
and  rendered  harmless  by  a  special  finding  of 
facta  and  by  the  conclusions  of  law. — Daly  r. 
GobUns,  170  Ind.  105,  82  N.  E.  059. 

Fob  Cases  fbom  Other  States, 

See  39  Cent.  Dig.  Plead.  H  1451-1477. 
1485;  1  Gent.  Dig.  Account,  J  37;  3 
Cent.  Dig.  Action  on  the  Case,  8  46;  7 
Cent.  Dig.  BiUs  &  N.  5  1473 ;  12  Ce.nt. 
Dig.  Corp.  {  2010;  22  Cent.  Dig.  Ex. 
&  Ad.  i  1857  ;  23  Cent.  Dig.  Forci.  E.  & 
D.  8  133;  32  Cent.  Dig.  Libel,  Si  241, 
243-245;  33  Cent.  Dig.  Mai.  Pros.  S 
111 ;  35  Cent.  Dig.  Mon.  Reed.  $  69 ; 
38  Cent.  Dig.  Partit  S  182;  41  Cent. 
Dia.  Quiet  T.  5  77;  41  Cent.  Dig.  Quo 
W.  S  433 ;  42  Cent.  Dig.  Repler.  |  209. 
See,  also,  31  Cyc.  pp.  769-778u 

I  433  (S).   Failure  to  ttate  cause  of  action 
or  defente. 

fa]  A  verdict  will  not  cure  an  entire  failure  to 
state  a  ground  of  action.— (Sup.  1835)  Dicker- 
son  T.  Hays,  4  Blackf.  44;  (1858)  Indianapolis 
C.  B.  Co.  T.  Davis,  10  Ind.  398. 

[b]    (Snv.  I8S1) 

Where  there  is  not  merely  an  imperfect 
statement,  but  no  stateraeut  at  all,  the  defect  is 
not  cured  by  a  verdict,  whether  a  demurrer 
were  interposed  or  not,  unless  the  omitted  mat- 
ter be  implied  In,  or  fairly  inferable  from,  the 
facts  alleged  and  proved. — Home  Ins.  Co.  of 
New  York  v.  Duke,  75  Ind.  535. 

[G]  (Sap.l8»> 

If  a  declaration  omits  to  allege  any  sub- 
stantial fact  which  Is  essential  to  a  right  of  ac- 
tion, and  which  is  not  implied  fn  or  Inferable 
from  the  findings  of  those  which  are  alleged.  It 
is  defective,  and  will  not  be  cared  by  verdict- 
Reed  V.  Browning,  30  N.  E.  704,  130  Ind.  575. 

Id]  (Av».ia>7) 
Where  the  error  anigned  on  appeal  is  that 
the  complaint  does  not  state  facts  saflSdent  to 
coDstitnte  a  cause  of  action  it  cannot  be  avail- 
able for  the  reversal  of  a  Judgment  .upon  de- 
fault nnleas  some  fact  essential  to  the  existence 
of  the  cause  of  action  haa  been  wholly  omitted 
from  the  complaint. — Albany  Furniture  Co.  v. 


Merchants*  Nat  Bank,  47  N.  E.  227,  17  Ind. 
App.  531,  eO  Am.  St.  Rep.  17& 

£e]     (App.  1908) 

A  special  findii^  of  facts  does  not  take  the 
place  of  and  aid  a  complaint,  demurred  to  for 
want  of  factsi— Kadebaugb  v.  Scanlan,  41  Ind. 

App.  109,  82  N.  E.  544. 

Fob  Cases  fbou  Otiieb  States, 

See  39  Cent.  Dig.  Plead.  Si  1451-1477. 
1485;  1  Cent.  Dig.  Account  S  37:  1 
Cent.  Dig.  Action  on  the  Case,  §  46:  7 
Cent.  Dig.  Bills  &  N.  S  1473 ;  12  Cent. 
Dig.  Corp.  j  2030  ;  22  Cent.  Dig.  Ex.  & 
Ad.  %  18r.7;  23  Cent.  Dig.  Forci.  E. 
&  D.  S  133;  32  Cent.  Dig.  Libel.  Si 
241,  243-245  ;  33  Cent.  Dig.  Mai.  Pros. 
8  111;  35  Cent.  Dig.  Mon.  Reed.  S  69; 
38  Cent.  Dig.  Partit.  S  182 ;  41  Cent. 
Dig.  Quiet.  T.  §  77 ;  41  Cent.  Dig.  Quo 
W.  S  433  :  42  Cent.  Dio.  Repler.  \  209. 
See,  also,  31  Cyc.  pp.  708-778. 

f  433  (€).   Vature  of  omit^on  in  general. 

[a]  (Sap.  1823) 

The  want  of  venue  in  an  information  in  quo 
warranto  against  a  corporation  for  a  violation 
of  its  charter  is  cured  by  verdict. — President, 
etc.,  of  Bank  of  Yiucennes  r.  State,  1  Blackf. 
267,  12  Am.  Dec.  234. 

[b]  (Snp.  11132) 

Id  debt  on  an  executor's  bond  against  the 
administrators  of  the  surety,  the  declaration  did 
not  nyer  that  the  relators  were  entitied  to  re- 
cover as  heirs,  legatees,  or  creditors  of  the  tes- 
tator, nor  that  assets  subject  to  the  claim  had 
come  to  the  hands  of  the  executor,  but  stated 
that  a  decree  had  been  recovered  by  the  relators 
In  a  suit  against  the  executor.  Held,  that  the 
defects  in  the  declaration  were  cured  by  the  ver^ 
diet— Nicholson  v.  Carr,  3  Blackf.  104. 

[0]  (Snp.1838) 

Where  the  declaration  leaves  a  blank  as  to 
the  damages  claimed  or  sum  doe,  the  defect  is 
cured  by  verdict.— Peltier  v.  Britton,  4  Blackf. 
502. 

[d]     (Snp.  1S&3) 

A  declaration,  defective  because  it  does  not 
nhow  that  the  next  friend  therein  namad  was 
admitted  bv  the  court,  nor  that  he  filed  his  coo- 
sent  to  act  as  such,  agreeably  to  the  statute, 
cannot  be  objected  to  on  that  account,  after  ver- 
dict.—Wortman  T.  Ash.  4  Ind.  74. 

[•]     (gap.  I8S4) 

In  assumpsit  against  a  surviving  partner, 
if  the  deceased  partner  is  noticed  the  declara- 
tion must  negative  a  payment  by  him ;  but  the 
failure  to  make  such  negation  cannot  be  object- 
ed to  after  verdict.- Culbertson  r.  Townsend,  6 
Ind.  64. 

[f]  Where  it  is  necessary  to  prove  a  foct  on 
the  trial  and  the  complaint  omits  to  aver  it,  the 

defect  is  cured  by  the  verdict  if  the  general 
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temu  of  tbe  declaration  are  suflldwt  to  com- 
prehend tt.— (Sap.  18G2)  Shimer  v.  BronneDburg, 
18  iQd.  363;  (1885)  HarrU  t.  Uarris.  101  Ind. 
498. 

[g]    (Snp.  IS65) 

A  mortgagee  wbo  bad  parchased  tbe  mort- 
gaged premises  at  a  foreclosure  sale  filed  a  com- 
plaint against  A.  and  B.,  alleging  that  the  legal 
title  was  in  A.,  that  A.  had  executed  a  title 
bond  to  tbat  B.  had  executed  a  title  bond 
to  tbe  mortgagor,  that  tbe  purchase  moner  had 
been  paid  to  A.,  and  that  plaintiff  "was  entitled 
to  a  cooTeyance  in  fee  simple."  Held,  that  the 
omission  to  file  a  copy  of  each  of  tbe  title  bonds 
with  tbe  complaint  was  cured  by  a  verdict  for 
plaintiff.— Westfall  t.  SUrk,  24  Ind.  377. 

[h}    (Svp.  1875} 

In  an  action  on  a  guardian's  bond  given  in 
cases  of  an  order  to  sell  tbe  ward's  land,  a  com- 
plaint which  does  not  allege  that  tbe  money  was 
a  part  of  the  proceeds  of  the  land  is  good  after 
verdict,  if  otherwise  sufficient — Gander  v.  State 
ex  rel.  Rasnre,  60  led.  639. 

A  complaint  in  an  action  for  (oTeclorare 
failing  to  allege  tiiat  copies  of  the  mortgage  and 
notes  bad  been  filed  tberewitb  is  suffident  after 
verdict.— Scott  y.  Zartman,  61  Ind.  328. 

[Jl  iBuv  ISM) 
Alleged  defects  in  a  complaint  for  damages 
resulting  from  the  construction  of  a  railroad  in 
a  street  along  plaintiff's  property,  that  the  com- 
plaint does  not  show  tbat  plaintiff's  lot  adjoins 
or  abuts  on  tbe  street,  nor  that  plaintiff  owned 
tbe  fee  tbereio,  nor  a  cause  of  action  for  a  con- 
seaaential  injury  to  plaintiff's  property,  are 
cared  by  verdict  for  plaintiff;  the  defendant 
having  gone  to  trial  without  demurring  to  tbe 
complaint.— Indianapolis  &  V.  B.  Co.  v.  Mc- 
Caffery,  72  lod.  294. 

[kj    (Sop.  1881) 

A  verdict  in  favor  of  a  plaintiff  having  a 
beneficial  personal  interest  cares  a  complaint 
defective  in  not  alleging  a  refusal  of  the  proper 
party  to  bring  the  action;  there  lieing  no  de- 
murrer to  tbe  same.— Cleaveland  v.  Vajen,  7(1 
Ind.  146. 

[1]    (Sap.  1S81) 

In  an  action  on  an  adminixtni tor's  bond, 
tbe  failure  of  plaintiffs  to  allege  that  they  were 
tbe  heirs  of  the  de'ceased  is  cured  by  verdict  in 
their  favor.— Beal  t.  State  ex  rel.  Beai,  77  Ind. 
231. 

[m]    fSnp.  mi) 

Alletmtions  of  fact  in  a  complaint  necessary 
and  material  to  tbe  maintenance  of  tbe  suit  can- 
not tie  Bupplied  by  evidence,  nor  can  tbeir  omis- 
sion be  cured  by  verdict.— Cox  t.  Hunter,  79 
Ind.  500. 

In]    (Sap.  18S2) 

The  defect  arising  on  failure  to  file  the 
note  or  mortgage  with  the  complaint  in  an  ac- 


tion to  foreclose  is  cured  by  the  findlns  of  tht 
court.— Martin  v.  Holland,  87  Ind.  105. 

[o]     (Sap.  188S) 

A  complaint  to  set  aside  a  Judgment  ren- 
dered by  default,  which  is  defective  in  omitting 
to  give  the  date  of  the  rendition  of  tbe  judg- 
ment, is  cured  by  verdict.— Overton  t.  ILogen, 
99  Ind.  605. 

[p]    (Sap.  1885) 

Failure,  in  an  action  to  recover  the  poa> 
session  of  real  estate,  to  aver  in  tbe  complaint, 
ia  terms,  tbat  plalotlfl  is  entitled  to  possession, 
or  to  state  facts  from  which  his  light  to  poe- 
sesrion  arises  by  necessary  implication,  Is  not 
cured  by  verdict  or  judgment. — Mans  or  t* 
Streight,  103  Ind.  358,  3  N.  £X  112. 

[q]    (Sap.  1S9D) 

A  complaint  setting  up  an  agreement  to 
compromise  conflicting  claims  to  land  by  con- 
veying to  ft  trustee,  who  should  quiet  tide  as 
against  third  persons,  when  defendant  was  to 
pay  plaintiff  a  certain  sum  for  his  interest,  and 
alle^ng  tbat  defendant  conveyed  to  the  trustee, 
and  the  title  was  so  quieted  by  tbe  trustee, 
and  tbe  land  conveyed  to  defendant,  and  plain- 
tiff tendered  a  deed  to  tbe  trustee,  and  seekins 
to  foredose  a  morUEage  given  by  the  trustee  In 
IMirsuance  of  the  agreement,  and  to  recover  an 
alleged  balance  of  the  price  agreed  to  be  paid, 
cannot  be  objected  to  after  judgment  as  not 
showiiv  tiiat  plaintiff  had  any  interest  in  tba 
land.-Hatfieid  v.  MlUer,  123  Ind.  4G3.  24  K. 
E.  33a 

[r]  (Snp.  1882) 
A  complaint  alleged  tbat  plaintiff  leased  of 
tbe  owner  for  a,  term  of  years  one  of  two  apart- 
ments, entrance  to  which  was  bad  through  a 
common  hall,  and  water  for  which  was  supplied 
by  a  common  pipe,  and  that  defendant,  to  whom 
tbe  other  apartment  was  sabsequently  devised, 
shut  off  the  water,  and  was  about  to  stop  ac- 
cess to  plaintiffs  apartment,  and  prayed  an  in- 
juDction.  There  was  no  averment  as  to  the 
amount  of  damages  sustained.  Held,  tbat  the 
complaint  was  suffident  after  judgment. — 
Brauns  v.  Oleslge,  130  Ind.  167.  29  N.  E.  1061. 

Tbe  omlsrion  <tf  an  averment  as  to  the 
amount  of  damages  sustained  Is  cured  by  the 
verdict.- Id. 

[b]  (Snp.  1894) 
Where,  in  an  action  to  establish  a  will  al- 
leged to  have  been  destroyed  by  the  testatrix's 
husband,  such  husband's  administrator  is  made 
a  party,  and  there  is  no  allegation  that  he  was 
8t;ch  administrator,  or  in  any  way  connected 
with  the  action,  the  insufficiency  of  tbe  com- 
plaint as  to  bim  is  not  cured  by  the  verdict. — 
Jones  V.  easier,  139  Ind.  882,  38  N.  E.  812,  47 
Am.  St.  Rep.  274. 

W    (App.  1696) 

The  statutes  providing  that  no  objection 
taken  by  demurrer  and  overruled  shall  be  suffi- 
cient to  reverse  the  judgment  If  it  appears  from 
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tlw  whole  record  that  the  merits  of  the  cue 
hare  been  fairly  determiaed,  and  that  technical 
errors  or  mere  defects  in  form  shall  not  be 
pound  for  reversal,  do  not  cure  the  error  in 
OTerruIing  a  demurrer  to  a  complaint  by  a  re- 
eeirer  which  fails  to  show  that  the  leave  of 
wort  required  by  Homer's  Rev.  St.  1897.  ( 
1228,  was  obtained,  though  the  record  shows 
that  the  case  was  fairly  tried,  and  the  proper 
result  was  reached.— Rhodes  HlUigtm,  45  N. 
E.  666,  16  Ind.  App.  47a 

[u]  (Ap».  ISST) 
A  verdict  and  judgment  will  not  cure  a  de- 
fective complaiDt,  though  the  question  la  first 
niaei  on  appeal.  If  the  avennent  of  an  essen- 
tial fttct  has  been  entirely  omitted.— Western 
Aunr.  Co.  v.  Koonts.  46  N.  E.  96.  17  Ind.  Aw>. 
64. 

Where  a  tact  most  necessarily  have  been 
proved  at  the  trial  to  Justify  the  verdict,  and 
the  complaint  omits  it,  the  defect  is  cured  by 
the  verdict,  if  the  general  terms  of  the  com- 
plaint are  otherwise  sufficient  to  comprehend 
the  proof.— Alcorn  v.  Baas,  46  N.  E.  1024^  17 
lad.  App.  500. 

[w]    (App.  18S8) 

Unless  the  averment  of  an  essential  fact 
is  omitted  from  a  complaint,  it  will  be  held 
miScient  after  verdict.— Bertha  v.  Sparks,  49 
N.  E.  831,  19  Ind.  App.  431. 

[wvl    (App.  1898) 

Where  a  necessary  and  material  averment 
Is  wholly  omitted  from  a  complaint,  such  de- 
fect cannot  he  cured  by  a  special  finding. — 
Cleveland,  C.  &  St.  L.  H,  Co.  v.  Edward  C. 
Jones  Co.,  50  N.  E.  819.  20  Ind.  App.  87. 

[X]  < App.  1898) 
Failure  of  pedtion,  demurrer  to  which  is 
orerruled,  to  aver  a  material  fact,  is  not  cured 
by  ceoeral  finding,  under  Bams*  Rev.  St.  1894, 
{  348  (Homer's  Rev.  St  1897,  f  845),  declar- 
ing that  "no  objection  taken  by  demurrer,  and 
overruled,  Bball  be  snfflelent  to  revene  the  jodg> 
meat,  if  it  appears  frton  the  whole  record  that 
the  merits  of  the  cause  have  been  fairly  deter- 
inlned."-Smlth  t.  Miller,  51  N.  E.  508.  21  Ind. 
App.  82. 

[n]  (tap.  1900) 

Where  a  complaint  Is  demarrable  for  want 
of  an  allegation  of  fact.  It  Is  not  cured  by  a  spe- 
cial verdict  finding  the  fact  omitted.— Cleveland, 
C.  C  ft  St.  L.  Ry.  Co.  T.  Parker,  66  N.  E.  86, 
154  iDd.  153. 

[71    (App.  1903) 

Where,  in  an  action  against  executors  to 
*<™pel  payment  of  a  legacy,  the  complaint 
omit!  material  averments  to  the  eflFect  that  the 
executors  have  personal  property  sufficient  to 
PAj  the  legacy,  or  that  there  is  real  estate 
which  was  charged  with  such  payment,  findings 
and  jndgment  in  favor  of  plaintiff  do  not  cure 


the  defpct.-CoBlter  t.  Bradley,  66  N.  E.  184. 
30  Ind.  App.  421. 

tTTl  (App.uo« 

In  an  action  against  executors  to  enforce 
payment  of  a  legacy,  the  omission  in  the  com- 
plaint to  allege  that  there  was  property  of  tes- 
tator applicable  to  the  payment  of  the  legacy  is 
cored  by  a  special  finding  showing  that  fturt. — 
Coulter  V.  Bradley.  37  Ind.  App.  697,  71  N.  E. 
61. 

[I]     (Sup.  1906) 

Where,  in  a  suit  to  enjoih  a  nuisance, 
plaintiflFs  property  was  described  with  particu- 
larity, and  it  was  charged  that  the  property  of 
the  other  plaintiffs  lay  contiguous  thereto,  and 
iKtween  plaintiff's  property  and  that  of  defend- 
ants, all  wilbin  P.  township,  in  a  certain  coun- 
ty, an  alleged  defect  in  the  complaint  for  fail* 
ure  to  describe  the  premises  on  which  the  nui- 
sance was  created  and  continued  with  sufficient 
certainty  was  cured  by  the  finding  In  favor  of 
complainants.- Major  v.  Miller,  75  N.  E.  150, 
165  lod.  275. 

[»]  rApp.1909) 

While  special  findings  may  show  such  a 
state  of  facts  that  errors,  If  any.  in  ruling  on 
the  pleadings,  were  harmless,  they  cannot  sup- 
ply any  necessary  or  essential  averments  of  the 
pleadings.- Shank  v.  Trustees  of  McCordsville 
Lodge  No.  338,  I.  O.  O.  F..  88  K.  E.  83. 

Fob  Cases  from  Other  States, 

Seb  39  Cent.  Dig.  Plead.  fS  14.'>1-1477, 
1485;  1  Cent.  Dig.  Account,  8  37 ;  1 
Cent.  Dio.  Action  on  the  Case,  8  46: 

7  Cent.  Dig.  Bills  &  N.  1  1473;  12 
Cent.  Dig.  Corp.  i  2030  ;  22  Cent.  Dig. 
Ex.  &  Ad.  8  1857;  23  Cent.  Dig.  Forci. 
E.  &  D.  8  133;  32  Cent.  Dio.  Libel,  88 
241,  243-245  ;  33  Cent.  Dig.  Mai.  Pros. 
I  111;  35  Cent.  Dig.  Mon.  Reed.  8  09; 
38  Cent.  Dig.  Partit  8  182 ;  41  Cent. 
Dig.  Qniet.  T.  {  77;  41  Cent.  Dia. 
Quo  W.  i  438  ;  42  C>Nt.  Dio.  Beplev. 

8  209. 

See.  also,  31  Cyc.  pp.  760-778. 

8  433  (7).   Omiationt  in  action§  ea  contractu. 

[xl    (Snp.  1868) 

An  objection  to  a  complaint  on  a  note  that 
it  does  not  allege  that  the  note  is  unpaid  comes 
loo  late  after  verdict- Howorth  v.  Scarce.  29 
Ind.  27a 

[b]  (Sap.  1878) 

Failure  of  the  complaint,  In  an  action  on  a 
note  by  the  indorsee  against  an  Indorser,  to  set 
out  a  copy  of  the  note  and  indorsement.  Is  cured 
by  a  finding  In  Uyot  of  plaintiff.— Purdue  v. 
Stevenson,  54  Tnd.  161. 

[c]  (9np.  1877) 

The  failure  to  file  with  the  complaint  a 
copy  of  the  note  in  suit  is  cured  by  verdict. — 
Eigenmann  v.  Baclcof,  56  Ind.  594. 
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[d]  (S«v.  ism 
In  a  complaint  to  recover  for  money  paid 
for  defendant  by  plaintiff,  averring  tliat  it  was 
paid  to  a  third  person  at  defendant's  request, 
the  want  of  an  averment  tliat  sdch  payment 
waB  for  the  ose  or  on  account  of  defendant,  is 
cured  by  a  finding  in  plaintifTa  favor,  without 
any  objection  having  been  made  In  the  lower 
court.— Wilson  v.  Kelly,  58  Ind.  58B. 

[a]     (Sup.  1878) 

A  failare  to  demur  to  a  substituted  com- 
plaint for  not  coutaining  a  copy  of  the  note 
Biied  on  is  a  waiver  of  objection,  and  the  defect 
is  cured  by  the  verdict.— Galvin  v.  Woollen,  66 
Ind.  404. 

in  (Bap-  1880) 
A  complaint  alle^ng  that  defendant  was 
indel>ted  to  plalntilf  in  a  certain  sum  for  keep- 
ing the  defendant's  horse,  feeding  and  caring 
for  the  same  for  a  stated  period,  whic^  services 
it  was  alleged  were  worth  a  certain  sum  per 
week,  while  not  directly  alleging  that  the  horse 
was  kept  and  fed  by  plaintiff,  was  sufficient  in 
that  respect  after  verdict.- Parker  v.  Clayton, 
72  Ind.  307. 

[gl    (Sup.  1882) 

A  complaint  in  an  action  on  account,  which 
fails  to  allege  that  the  account  is  due.  is  cured 
by  verdict.— Heshion  v.  Julian,  82  Ind.  676. 

[hi    (Sap.  1888) 

An  dijection  to  a  complaint  that  It  con- 
tained no  reference  to  the  account  thereto  an- 
nexed is  cured  by  verdict- Lassiter  v.  JTackman, 
88  Ind.  118. 

[1]   (Sap.  1S85) 
The  defect  in  the  complaint  of  failure  to  set 
out  the  note  sued  00,  or  file  a  copy  thereof,  is 
not  cured  by  verdict.— Rairden  y.  Wlnstandley, 

09  Ind.  GOO. 

Ul   (Svp.  1890) 

It  is  settled  by  many  dedslons  that  a  com- 
plaint that  is  defective  on  account  of  the  fail* 
ure  of  the  pleader  to  set  out  the  original  or  a 
copy  of  the  written  instrument  upon  which  a 
pleading  is  founded  will  be  cured  by  a  verdict 
or  andlDg.-OId  t.  Mohler,  23  X.  E.  967,  122 
Ind.  594. 

[k]    (App.  1894) 

A  complaint  which  alleges  that  plaintiff 
deeded  to  defendant,  who  was  his  surety  on 
certain  notes,  certain  lots  as  security,  which 
were  sold  by  defendant,  that  plaintiff  paid  the 
notes  when  due,  and  that  defendant  owed  him 
a  ciTtain  sum,  which  defendant  refused  to  pay, 
fs  sufficient  after  verdict,  though  it  may  have 
been  subject  to  demurrer  for  failure  to  state 
tlmt  plaintiff  owned  the  lots.— Warder  v.  Nolan, 

10  Ind.  App.  334,  37  N.  E.  821. 

[I]  (App.  1898) 
The  f^lure  of  a  complaint  on  a  note  against 
maker  and  indorsers  to  set  out  the  indorsements 
may  be  supplied  by  the  evidence,  and,  when 
questioned  for  Hbe  first  time  in  the  appellate 
court,  will  be  held  cured  by  the  findings  and 


judgment.  If  the  ctMni^Dt  contains  enough  to 
bar  another  action  for  the  same  cause.— C-um- 
mings  y.  Girton^  ^  N.  £L  360,  19  Ind.  App. 
248. 

[m]    (Sap.  1901) 

Where  an  averment  essential  to  the  suffi- 
ciency of  a  pleading  is  omitted  therefrom,  bat 
a  special  finding  is  made  on  such  point,  the  de- 
fect in  the  complaint  will  not  be  cured  by  snch 
finding,  since  the  finding  is  outside  tbe  issues, 
and  must  be  disregarded. — Good  wine  t.  Cadwal- 
lader,  61  N.  E.  939,  168  Ind.  202. 

[D]  (App.  1906) 
A  defect  in  a  complaint,  in  falling  to  al- 
l^e  that  tbe  contract  counted  00  was  supported 
by  a  consideration.  Is  not  cured  by  verdict- 
Taylor  v.  Lesson,  74  N.  E.  907,  35  Ind.  App. 
G20. 

[ol     (App.  1906) 

Where  a  contract  for  broker's  services  pro- 
vided that,  when  the  broker  found  a  purchaser 
that  would  pay  a  sum  specified  for  the  land,  de- 
fendant, the  owner,  would  convey  the  land,  or 
that  on  the  deposit  or  tender  by  the  bn^er  of 
such  sum  tlie  owner  would  make  a  warranty 
deed  to  the  broker,  or  to  whomsoever  he  might 
direct,  a  complaint  alleging  that  the  purc-hasei 
presented  a  check  for  the  amount  stipulated  tc 
defendant  and  requested  a  conveyance  of  tbe 
land,  but  that  the  defendant  refused  and  delay- 
ed to  make  the  deed,  though  the  purchaser  stood 
ready  at  all  times  to  pay  the  cash  for  the  land, 
and  was  still  ready  and  wilting  to  do  so,  and 
that  by  defendant's  failure  to  perform  plaintiff 
was  deprived  of  his  commission,  to  his  damage 
in  a  specified  sum,  sufEdently  allemd  defend- 
ant's breach  of  the  contract  after  verdict,  thoo^ 
it  failed  to  aver  the  nonpayment  by  defendant 
of  the  money  demanded. — McAfee  t.  Bending, 
76  N.  E.  412.  86  Ind.  App.  628. 

A  complaint  for  broker's  services  alleged 
the  procurement  of  a  purchaser,  who  presented 
a  check  payable  to  the  order  of  such  parchaser 
to  defendant  In  payment  of  the  purchase  price, 
and  that  such  check  was  "in  all  thinfts  in  ac- 
cordance with  the  request  of  the  defendant." 
Held,  that  tbe  complaint  was  sufficient  after 
verdict,  though  it  failed  to  allege  the  indorse- 
ment of  the  check  or  its  execution  in  such  form 
as  would  have  enabled  defendant  to  have  obtain- 
ed the  money  thereon.- Id. 

Fob  Casks  roh  Otheb  States, 

See  30  Cekt.  Dig.  Plead.  IS  1451-1477. 
1485;  1  Cent.  Dig.  Account,  i  37;  1 
Cent.  Dio.  Action  on  tiie  Case,  {46;  7 
CiHT.  mo.  Bills  &  N.  f  1473 ;  12  Cent. 
Dia.  Corp.  S  2030;  22  Can:  Dto.  Eb. 
ft  Ad.  I  1967  ;  2S  Cekt.  Diq.  ForcL  E. 
ft  D.  1 138 ;  32  Cert.  Dig.  Libel,  H  241. 
243-245;  83  Cent.  Dig.  Ual.  Pros,  i 
111;  35  Gent.  I>ig.  Mon.  Kecd.  %  69; 
88  Cent.  Dig.  Partlt.  1  182;  41  Gent. 
Dig.  Qalet  T.  8  77 ;  41  Cert.  Dig.  Qao 
W.  S  433  ;  42  Cent.  I>ig.  Replev.  {  20a 

See.  also,  31  Cyc.  pp.  76^77& 
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I  433  (8).   Omianona  in  actions  e»  delictu. 

M  (Sap.  1S2S) 
Id  an  action  oi  dander  for  words  actiona- 
ble by  statute,  bnt  not  at  commoD  law,  the  dec- 
hratioD  did  not  aTer  the  cause  of  action  to  be 
eontra  formam  statutl.  Held,  that  after  verdict 
this  Ib  no  objection.— Wilcox  v.  Webb,  1  BIa<Af. 
23&. 

[b]    (Sap.  1SZ») 

A  declaration  in  slander  charged  the  de- 
fendant with  haviog  said  that  the  plaintiff  had 
Hwom  falsely  on  a  certain  trial  before  a  justice 
of  the  peace,  but  there  was  no  averment  that 
the  testimony  alleged  to  be  false  was  material. 
Held,  that  the  declaration  could  not  be  objected 
to,  after  verdict,  for  the  want  of  that  averment^ 
-Wilson  T.  Harding.  2  Blackt  241. 

[e]  (Sup.  18G0) 
Where  a  complaint  for  slander  for  charing 
a  bonse  to  be  a  house  of  prostitution,  by  using 
the  words  "house  of  ill  fame."  erroneously  neg- 
IPCtB  to  allege  that  the  speaker  usually  meant 
"house  of  prostitution"  by  such  words,  the  er* 
ror  is  not  cured  by  veidicL— Dodge  t.  Lacey,  2 
Ind.  212. 

[d]    (Sap.  U62> 

A  complaint  for  Blander  set  out  that  in  a 
suit  before  a  Justice,  P.  W.  was  a  witness  to 
material  matter;  that  defendant,  in  a  conversa- 
tion concerning  said  trial  and  concerning  the 
plaintiff,  being  guilt?  of  aubomation  of  peijury, 
ottered  and  publiahed  in  the  hearing  of  several 
penons  the  words,  "P.  F.  swore  to  a  He.  and 
you  [plaintiff]  hired  him."  It  was  objected  to 
the  complaint  that  it  did  not  allege  that  the 
ronvensation  was  of  aud  concerning  the  teati- 
mony  of  P.  F.  on  the  trial,  field,  that  after 
Terdict  the  complaint  was  good.— Shimer  t. 
Bronnenburg,  18  Ind.  363. 

M     (Sap.  1863) 

A  complaint  against  a  railroad  company 
for  stock  killed  by  the  machinery  of  the  com- 
pany will  be  bad,  even  after  verdict,  if  it  fail 
to  aver  negligence,  or  that  the  road  was  not 
f<^Dc^d.— Indianapolis,  P.  &  C  Go.  y,  Bmcey, 
21  Ind.  215. 

[f]  (Sup.  1873) 
In  an  action  against  a  railroad  for  the  kill- 
ing of  stock  resulting  from  the  railroad's  failure 
to  fence  its  tracks,  it  will  be  presumed  after 
verdict  or  finding  that  it  was  proven  that  the 
animals  entered  upon  the  road  at  a  point  where 
it  was  not  securely  fenced,  although  the  com- 
plaint did  not  so  allege.— Toledo  W.  &  W.  ity. 
Co.  T.  Stevens,  63  Ind.  337. 

(il  (Sap.  1883) 
A  complaint  in  an  action  against  the  own- 
er of  a  steam  threshing  machine  for  damages 
caused  by  a  fire  set  by  sparks  emitted  from  the 
engine  alleged  that,  while  defendant  was  en- 
gaged in  threshing  plaintifTs  grain,  he  negli- 
gently conducted  himself  in  and  about  plaintifTs 
premises  by  employing  an  incompetent  and  neg- 


ligent person  in  charge  of  the  engine,  and  fur- 
nishing the  engine  with  an  insufficient  and  de- 
fective spark  arrester,  and  by  taking  off  or 
throwing  up  the  spark  arrester,  whereby  sparks 
of  fire  were  permitted  to  escape  from  the  smoke- 
stack of  the  engine,  which  were  communicated 
to  the  stacks  of  grain,  wholly  consuming  the 
same,  etc.  Held,  that  the  complaint  was  good 
after  verdict,  though  it  would  have  been  more 
in  accordance  with  the  rules  of  good  pleading  to 
have  charged  that  the  sparks  were  negligently 
permitted  to  escape  from  the  engine.- Haywood 
V.  Hedrick,  94  Ind.  340. 

Ib]    (Snp.  1884) 

A  complaint  against  a  railroad  company, 
under  Rev.  St.  1881,  S  4025,  making  a  railroad 
company  liable  for  stock  killed- by  its  locomo- 
tives, cAirs,  or  other  carriages,  averring  that  de- 
fendant "ran  against  and  over  said  mare  and 
killed  her,"  but  not  charging  that  the  injury 
was  done  by  the  locomotive,  cars,  or  carriages, 
is  good  after  verdict. — Louisville,  N.  A.  &  G. 
Ry.  Co.  V.  UarrlngtOD,  02  Ind.  457. 

[1]  (Svp.  1884) 
A  complaint  charging  that  defendant's  serv- 
anta  negligently  ran  defendant's  train  on  plain- 
tiffs male  is  sufficient  after  verdict,  though 
there  was  no  allegation  of  defendant's  negli- 
gence, or  that  the  servants  were  in  the  line  of 
their  employment^Pennsylvania  Co.  t.  Rusie, 
05  lod.  2S6. 

[]]  (9ap.l884) 
Where,  in  an  action  for  Injuries  inflicted  by 
a  vicious  dog.  there  Is  no  more  than  a  chaise 
of  negligence  against  the  defendant,  a  verdict 
will  not  cure  an  omission  to  show  in  some  form 
that  the  plaintiff  was  free  from  contributory 
negligence.— Eberhart  t.  Relster,  96  Ind.  478. 

[k]    (Snp.  1S8S) 

A  complaint  against  a  railroad  company 
for  killing  stock,  that  would  be  bad  on  demurrer 
for  not  averring  that  the  railroad  was  not  prop- 
erly fenced  at  the  place  where  the  animals  en- 
tered, will  be  held  good  after  verdict— Louis- 
ville, N.  A.  ft  G.  Ry.  .Go.  r.  Goodbar,  102  Ind. 
596,  2  N.  B.  337,  3  N.  E.  162. 

[1]     (Sap.  1886) 

Where,  in  an  action  for  negligence  there 
were  facts  stated  in  the  complaint  from  which 
negligence  might  he  fairly  inferred,  the  com- 
plaint was  good  after  verdict,  though  it  might 
have  been  bad  on  demurrer  for  failure  to  char- 
acterize the  conduct  of  defendant  as  "negligent" 
by  the  use  of  that  epithet.- Board  of  Com'ra  of 
Knox  County  v.  Montgomery,  0  N.  E.  S90,  109 
Ind.  69. 

[m]    (App.  1891) 

A  complaint  in  an  action  for  the  loss  of 
services  of  plaintiff's  minor  son,  whose  death 
was  caused,  while  in  defendant's  employ,  by  the 
alleged  negligence  of  defendant  in  keeping  a  de- 
fective boiler,  is  not  insufficient,  after  verdict, 
for  failure  to  allege  that  deceased  had  no  op- 
portunity of  informing  himself  of  the  dangerous 
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condition  of  tbe  botler,  where  It  anrs  hia  yonth, 
Inexpetieneet  and  ignorance,  and  the  fact  that 
the  injory  oecnEred  without  his  fault,  and  that 
be  had  no  knowledge  of  the  dangeiwu  condition 
of  the  woifc  he  was  aaked  to  do.— LouiB<rille,  B. 
&  St.  li.  0«i8oL  R.  Co.  T.  Berry,  2  Ind.  App. 
427.  28  N.  B.  714. 

[D]  (Awl8»i) 

Id  an  action  for  personal  ioJurieB.  the  only 
ground  of  negligence  stated  in  the  complaint 
waa  that  the  precipitation  of  a  trip  hammer  on 
plaintiff's  hand  was  caused  by  the  falling  of  a 
pair  of  tongs  through  plaintiff's  inability  to 
hold  them,  or  by  "some  cause  unknown  to  plain- 
tiff." Held  that,  though  the  complaint  was  in- 
sufficient, in  that  it  did  not  state  facts  from 
which  defendant's  negligence  was  a  necessary  le- 
gal Inference,  the  defects  were  cured  by  the  ver- 
dict.—Noblesrille  Foundry  &  Mach.  Co.  t.  Yea- 
man,  8  Ind.  App.  521,  80  N.  E.  10. 

[o]    (App.  1S90 

Rev.  St.  1894,  {  848  (Rev.  St.  1881,  f 
346),  provides  that  no  objection  taken  to  an 
overruled  demurrer  shall  be  sufficient  to  reverse 
the  judgment,  if  the  merits  of  the  cause  were 
fairly  determined;  section  401,  Rev.  St.  1894 
(section  398,  Rev.  St.  1881),  provides  that  de- 
fective pleadings,  not  affecting  substantial 
rights,  must  be  disregarded;  and  section  670, 
Rev.  St.  1894  (section  658,  Rev.  St.  1881),  pro- 
vides that  no  judgment  shall  be  reversed  for 
defects  In  the  pleadings  which  might  have  been 
amended  in  the  lower  court.  Beld,  in  an  ac- 
tion against  a  railway  company  for  personal 
injuries  caused  by  a  defective  brake,  that  a  spe- 
cial finding  that  such  defect  was  the  immediate 
cause  of  the  injury  does  not  cure  a  complaint 
defective  by  reason  of  not  alleging  knowledge 
thereof  on  the  part  of  the  company.  —  Lake 
Shore  &  M.  S.  Ry.  Co.  v.  Kurtz,  10  Ind.  App. 
00,  85  N.  E.  201,  37  N.  E.  808. 

Ip]  (APV.1S94) 

A  complaint,  in  an  action  against  a  ware- 
bouseman  for  injuries  caused  by  his  negligence 
in  leaving  an  elevator  shaft  in  the  warehouse 
unguarded,  which  fails  to  state  that  plaintiff 
was  on  the  premises  by  defendant's  Invitation, 
or  that  defendant  owed  him  any  duty.  Is  insuffi- 
cient, though  first  attadced  after  verdict— South 
Bend  Iron  Works  t.  Larger,  11  Ind.  App.  367, 
39  N.  B.  209. 

[q]    (App.  1899) 

In  an  action  for  persona]  Injuries  from  fall- 
ing through  a  coal  hole,  failure  to  make  proper 
allegations  that  defendant  owned,  used,  and  con- 
trolled th«  coal  hole  was  cured  by  special  find- 
li^  as  to  ownership.— Gaston  t.  Bailey,  53  N 
B.  1021,  24  Ind,  App.  24. 

Fob  Cases  fbou  Otheb  States, 

See  39  Cent.  Dig.  Plead.  H  1451-1477, 
1485;  1  Cent.  Dig.  Account,  J  37 ;  1 
CENT.  Dig.  Action  on  the  Case,  §  46;  7 
Cent.  Dig.  Bills  A  N.  S  1473;  12  Cent. 
Dig.  Corp.  g  2030;  22  Cent,  Dig.  Ex. 


&  Ad.  S  ;  23  Geht.  Dig.  FoicL  E. 
&  I>.  S  133;  82  Cent.  Dxo.  libel,  H 
341.  248-245  ;  88  Cbht.  Did.  MaL  Pras. 
1111;  85  Cent.  Dig.  Mod.  Becd.  |  09; 
88  Cent.  Dio.  Pardt  I  182;  41  Cin. 
Dxo.  Quiet  T.  f  77;  41  Cent.  Dio. 
Quo  W.  1  488  ;  42  Gest.  Dio.  Repler.  f 
200. 

See,  also,  31  Cyc.  pp.  760-778. 

S  438  (9).  Uncertainty  indefinHwett,  and 
arffumenttttiveH€»». 
M    (Sap.  1832) 

In  case  for  obstmcting  a  navigable  river,  to 
plaintiff's  injury,  etc,  the  declaration  averred 
that  on,  etc,  at  the  county  of  M.  (In  which  the 
suit  was  brought),  defendant  built  a  dam  across 
East  Pork  of  White  river  in  said  county;  the 
said  river  being  then  and  there  a  navigable 
stream.  Held,  that  after  verdict  the  declaration 
coujd  not  be  objected  to  for  not  stating  mote 
explicitly  that  the  river  was  a  public  highway. 
— TyrreU  v.  Lockhart.  8  Blackt  136. 

[b]  (Swp.  1876) 

Where,  in  a  complaint  in  a  oedltor's  action 
to  subject  to  execution  pn^ertj  frandolently 
conveyed  by  his  debtor  to  a  third  per8<Mi,  a  de- 
scription of  the  property  as  "a  tobacco  factory 
in  the  city  of  Logansport.  situate  at  the  lock 
foundry,  worth,  with  the  fixtures  and  ai^nr- 
tenances,  seven  thousand  dollars,"  was  suffident 
on  motion  la  arrest  of  judgment  to  let  in  proof 
wbicb  might  render  the  Identity  of  the  property 
certain,  and  such  description  was  therefore  good 
after  verdict  for  pIalnti9i.r-Alfoid  t.  Baker,  53 
Ind,  279. 

[c]  (Sup.  18SI) 

A  complaint  cannot  be  attacked  after  ve^ 
diet  or  judgment  for  mere  indefiniteness,  nncer* 
tainty,  or  <dMcnrity.— City  of  Huntington  t. 
Mendenhall,  78  Ind.  460. 

[d]  (Sap.  1881) 

An  allegation  in  a  complaint  to  recover 
real  estate  that  the  same  wae  sold  to  plaintiff  in 
pursuance  of  a  judgment  of  foreclosure  means 
that  it  was  sold  by  the  sheriff  as  provided  by 
law;  and  the  allegation  is  sufficiently  certain 
after  verdict— Allen  t.  Shannon.  74  Ind.  161. 

[el    (Sap.  1881} 

OhJectlona  to  a  complaint  for  partition  that 
the  same  failed  to  state  specifically  the  title  of 
the  parties  to  the  land,  and  that  they  held  die 
same  as  tenants  In  oommon.— Is  cured  by  the 
finding  of  the  trial  court  that  the  partiea  owned 
their  respective  interests  in  fee  simple  as  ten* 
ants  in  common.— Lewis  t.  Bortsfield,  75  Ind* 
300. 

If]  (Sop.  18S1) 
A  defect  in  a  complaint  that  It  states  a 
material  fact  inferentially  by  way  of  recital, 
and  not  by  positive  allegation,  is  waived  by 
going  to  trial,  and  cured  by  a  general  verdict 
for  plaintiff.— EvansviUe  ft  T.  a.  B.  Co.  T. 
Willis,  80  Ind.  225. 
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[g]  (Sap.  18SS) 
Though  the  complaint  Is  obscure  In  the  al- 
legstioos  as  to  defeodantB'  connectioD  with  the 
acts  constituting  the  caase  of  action,  if  it  con- 
tains Bitch  facta  as  enahlra  the  court  to  remedy 
the  defect  by  reasonable  intendment,  it  is  ^ood 
after  verdict.— Puett  t.  Beard,  8S  Ind.  101. 

m    (Sop.  U83) 

In  an  action  of  replevin,  the  description 
of  the  coods  u  "one  stock  of  drj  goods,  no- 
tious,  fancy  articles,  and  so  forth,  now  In  store 
oecnpied  hj  them  on  Main  Street,  in  the  city 
of  TatparBiso,**  Is  sufflclently  definite  after  ver- 
dict—Malone  T.  Stickney,  88  Ind.  SOi. 

tn  (8«p.  1884) 
Where  a  contractor  aasifmed  to  his  code- 
fendant  all  his  iDterest  in  the  estimates  for 
certain  gradiHR  and  the  codefendant  was  to 
proceed  to  collect  the  same  and  pay  all  claims 
on  material  doe  for  the  work,  an  objection  that 
the  complaint  failed  to  aver  that  the  estimates 
had  been  collected  by  such  codefendant.  and 
that  an  allegation  therein  that  he  had  proceed- 
ed to  collect  the  same  was  inaufBcIent,  was  not 
well  taken,  for,  if  the  averment  as  to  the  col- 
lection of  the  estimates  by  such  codefendant 
was  indefinite  and  uncertain,  the  defect  was 
remedied  and  cured  by  the  finding  of  the  court. 
-Smith      Flack.  OS  Ind.  116. 

m  (Sop.  1884) 
In  a  suit  to  enjoin  a  city  treasurer  from 
seDing  certain  real  estate  for  taxes  that  had 
been  assessed  against  it,  If  the  averments  of 
tile  complaint  as  to  the  nature,  value,  and  lo- 
cation of  the  personal  property  were  indefinite 
and  uncertain,  the  court  on  proper  motion 
would  have  required  them  to  have  been  made 
more  specific  and  certain,  and,  no  such  motion 
having  been  made,  the  defects  were  cured  by 
the  finding  of  the  court— City  of  Logansport 
T.  Carroll.  95  Ind.  ISO. 

W  fSap.l89S) 

Indeflniteness  of  a  complidnt  may  he  cured 
hy  a  finding.— Garard  t.  Garard,  84  N.  K  442, 
fi09.  135  Ind.  15. 

ni  (Snp.  1896) 
Where_  the  jury,  by  special  verdict,  make 
explicit  findings  an  to  matters  generally  alleged 
In  the  complaint,  Its  indefiuiteness  in  regard 
thereto  is  cured.— Chicago,  St  L.  &  P.  R,  Co. 
T.  Wolcott,  141  Ind.  267,  39  N.  E.  451. 

[n]  (tap.iM6) 

Where  a  complaint  Is  attacked  for  the  first 
time  on  appeal,  it  is  sufflcieot  unless  there  is 
a  total  absence  of  essential  allegations;  mere 
nneertafnty  of  auctions  such  as  might  have 
been  amended  on  motion  being  Insufficient  to 
render  it  bad.— Indianapolis  St.  R.  Co.  v.  Ray. 
1«7  Ind.  236.  78  N.  E.  978. 

Foi  Cabkb  fbou  Otheb  States, 

See  39  Cent.  Dm.  Plead.  $S  1451-1477, 
1485;  1  Cent.  Dig.  Account  §37;  1 
Cent.  Dio.  Action  on  the  Case.  M6 ;  7 


Cent.  Dig.  Bills  &  N.  1473 ;  12  Cent. 
Dig.  Corp.  i  2030  ;  22  Cent.  Dig.  Ex. 
&  Ad.  S  1857;  23  Cent.  Dig.  Forci.  E. 
&  D.  8  133:  32  Cent.  Dig.  Ubel,  fg  241, 
24^-245;  33  Cent.  Dig.  Mai.  Pros.  | 
111;  35  Cent.  Dig.  Mon.  Reed.  §  69; 
38  Cent.  Dig.  Partit  f  182 ;  41  Cent. 
Dig.  Quiet  T.  §  77;  41  Cent.  Dig.  Quo 
W.  i  433  ;  42  Cent.  Dig.  Replev.  f  209. 
See,  alio,  31  Cyc.  pp.  760-778. 

S  434.    Def  eets  1m  or  w«at  of  pla*  or 

aaswer. 

[a]  (Snp.  1818) 

The  omission  of  a  similiter  la  cured  by 
verdict— Jared  T.  Goodtitle  ex  dem.  Hlll»  1 

Blackf.  29. 

[b]  (Sop.  ISSO) 

In  an  action  for  false  Imprisonment  against 
a  justice  of  the  peace  and  a  constable,  a  plea 
in  justification  that  an  affidavit  had  been  made 
before  the  Justice,  charging  plaintiff  with  hav- 
ing violently  assaulted,  beaten,  and  wounded 
deponent,  wherefore  the  Justice  had  Issued  the 
warrant,  was  not  objectionable,  after  a  verdict 
in  favor  of  defendants,  for  failure  to  show 
that  the  aanult  and  battery  were  charged  to 
have  been  "unlawfully"  made. — Cooper  t.  Ad- 
ams, 2  Blackf.  294. 

[c]  (Sap.  18S2) 

The  omission  of  a  similiter  to  the  general 
issue  is  immaterial  after  verdict.— Templln  v. 
Krahn,  8  Ind.  878. 

[d]  (Snp.  1873) 

Where  the  parties  to  an  action,  wlthont 
objection,  go  to  trial  wlthont  an  issue  formed 
on  the  complaint,' the  defendant  cannot,  after 
verdict,  complain  of  the  vaat  of  an  issue.— 
Stingley  v.  Second  Kat  Bank  of  Lafayette,  42 
Ind.  580. 

[e]  (App.  1893) 

The  failure  of  a  vendor  of  land,  it  his 
cross  complaint  asking  for  the  assignment  of 
certain  stock  in  compliance  with  the  contract  of 
sale  of  the  land,  to  allege  that  he  has  assigned 
to  the  vendee  certain  gas  leases  and  privileges, 
•na  provided  in  the  contract  of  sale,  or  that  he 
is  ready  and  willing  to  do  so,  is  cured  by  verdict 
— McCioy  V.  Cox,  12  Ind.  App.  27,  39  N.  E. 
901. 

in    (App.  1900) 

Where  an  answer  in  an  action  on  an  in- 
surance policy,  defective  because  it  does  not 
set  out  the  policy,  is  not  demurred  to,  but  a 
reply  is  filed  thereto,  the  defect  is  cured  by 
the  verdict.— Fidelity  Mut.  Life  Ass'n  of  I'hil- 
ndetphia  v.  McDaniel,  57  N.  E.  645,  25  Ind. 
App.  008. 

Fob  Cases  prom  Other  States. 

See  39  Cent.  Dig.  Plead.  H  1478-1480; 
22  Cent.  Dig.  Ex.  &  Ad.  |  1857  ;  32 

Cent.  Dig.  Libel.  §  243. 

See,  also.  31  Cyc.  p.  774. 
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PLEADING,  XIII— PLEADING  OVER. 
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1 435.  —  Defects  Im  Mt-off  or  ooamter- 
olalm  or  eroaa-complaSmt. 

M    (Al»P.  IMl) 

Iq  forecloaare,  where  ft  cross-complaint 
was  filed  averriDg  that  the  land  had  been  coo- 
veyed  to  a  third  person  in  trust  (or  plaintiff, 
and  that  fn  the  deed  of  conveyance  the  trus- 
tee asBQmed  a  mortga^^e  on  the  land  held  by 
the  cross-complainaDt,  failure  to  file  a  copy  of 
the  conveyance  containing  the  assumption, 
there  Iwing  no  demurrer  to  the  cross-complaint, 
was  cured  by  a  finding  of  the  court  that  the 
mortgage  was  assumed.— State  Building  & 
Ixian  Ass'n  v.  Brackia,  62  N.  B.  91,  27  Ind. 
App.  677. 

[bl     (App.  IMM) 

The  failure  to  file  with  the  cross-com- 
plaint  a  contract,  or  copy' thereof,  which  U  the 
foandation  of  the  cause  of  action,  la  cnnd  by 
verdict  In  favor  of  the  cross-complainant.— 
Coppes  V.  Union  Nat.  Sav.  Loan  Aaa'n,  W  ^■ 
E.  702,  33  Ind.  App.  367. 

Fob  Cases  rsou  Othbb  States, 
Sbe  39  CtaifT.  Dig.  Plead.  {  1481. 
See,  also,  81  Cyc.  p.  778. 

$436.  —  Defects  In  or  want  of  repli- 
cation, or  reply. 

[a]  (Snp.  1826) 

The  addition  of  the  similiter  to  a  replica- 
tion is  only  a  matter  of  form,  and  the  want  of 
it  is  aided  by  a  verdict.- v.  McKee,  2 
Blackf.  11. 

[b]  tSaV'UU) 

A  mere  fellnre  ct  plaintiff  to  reply  to  the 
answer  or  to  answer  a  coanterclaim  will  not 
avoid  the  Terdict.— lones  t.  Hathaway,  77  Ind 
14. 


[c]   (Sap.  mz) 
An  objection  that  new  matter  in  a  reply 
constituted  a  departure  cannot  be  made  after 
verdict— Beard  t.  Hand.  88  Ind.  183. 

Id]  (App.iMn) 

The  erroneous  overruling  of  a  demurrer  to 
a  reply,  which  was  bad  for  departure,  could 
not  be  cured  by  special  findings  of  fact  and 
correct  conclusions  of  law  thereon.— Midland 
Rteel  Co.  v.  Cilisens'  Nat  Bank.  59  N.  E.  211, 
26  Ind.  App.  71. 

[e]    (App.  imi 

Where,  in  an  action  for  services,  the  com- 
plaint stated  a  substantial  cause  of  action  on 
which  judgment  could  he  rendered,  and  the 
reply  contained  allegations  of  fraud  barring  a 
special  defense  of  settlement  pleaded  in  the 
answer,  which  facta  were  sufficient  to  bar  an- 
other action  for  the  same  cause,  any  defects  in 
the  reply  were  cured  by  the  finding  and  judg- 
ment.—George  V.  Robinson,  75  N.  B.  607,  30 
Ind.  App.  310.  . 

Fob  Oases  nou  Otheb  States, 

Rne  39  Cent.  Dig.  Plead.  H  1482.  1483. 
See,  also,  81  Cyc  p.  774. 

PLEADING  AND  PRACTICE. 

Construction  of  phrase  as  used  in  statnte.  see 
Statutes,  |  199. 

PLEADING  OVER. 

Set- 
Waiver  of  objections  to  dedaratlon,  Mmplaint 

petition,  or  statement    Plbadxivo,  H 

405-408. 

To  plea  or  answer.  FucADino,  |  409. 

To  ralfngs  on  demurrer.   Puraoihg,  |  418. 
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PLEDGES 


Scope-Note. 

[INCLUDES  delivery  of  possession  of  personal  property  as  security  for  payment  of 
money  or  i*rformance  of  contracts  or  other  obligations  In  general ;  nature,  requisites,  in- 
cidents, operation,  and  eCT^t  of  such  delivery ;  evld^ce  relating  thereto ;  rights,  duties,  and 
UabiUtles  of  the  parties  as  between  themselves  and  as  to  others ;  extinguishment,  walvn-,  or 
rrieaae  of  Uoi ;  sale  of  property  for  enforcement  of  pledge;  and  redemption. 

[EXCLUDES  pawnbrokers,  and  regulation  of  their  business  and  dealings  with  tbem  (see 
Paxttibrokers)  \  pledges  by  or  to  particular  classes  of  persons  (see  Infants;  Insane  Persons: 
and  other  specific  heads),  partners  (see  Partnership),  unincorporated  associations  and  com- 
panies <see  Associations;  Joint-Stock  Companies),  and  corporations  (see  Corporations) ;  by 
persons  in  i^resentatiTe  or  fiduciary  capacities  (see  Cfuardian  and  Ward;  Bwecutorg  and 
AimiHistraton;  Principal  and  Agent;  Factors;  Trusts) ;  r^hts  and  UabUlties  of  pledgors 
and  pledgees  of  corporate  stock  (sec  Corporations) ;  rights  of  pledgees  of  negotiable  securi- 
ties as  bona  fide  holders  thereof  (see  Bills  and  ^'otcs;  Bonds;  Municipal  Corporations;  and 
otber  specific  heads) ;  and  transfers  fraudulent  as  to  creditors  and  subaequ^t  purchasers 
(see  Fraudulent  Convinces).  For  complete  list  of  matters  excluded,  see  cross-references, 
post] 

Analysis. 

§  1.  Nature  and  essentials  in  general. 

§  4.  Pledge  distinguished  from  other  trans'^ctions. 

§  5.  Property  which  may  be  subject  of  pledge. 

§  6.  Title  or  interest  of  pledgor. 

§  9.  Consideration. 

S  10.  Delivery  and  possession. 

1 11.           In  general. 

1 14.  Equitable  pledge. 

§  16.  Evidence  as  to  character  of  transaction. 
§  19.  Parties  and  debts  or  liabilities  secured. 
§  21.  Title  to  property  pledged. 
§  26.  Possession  or  control  of  property. 

§  29.  Sale  or  other  disposition  of  property  and  failure  to  sell  or  convert. 
§  30.  Enforcement  of  right  of  action  pledged  and  failure  to  collect  or 
fix  liability. 

§  32.  Actions  for  possession  or  proceeds  of  property. 

§  33.           Between  pledgor  and  'pledgee. 

1 34.    Against  third  persons. 

§  35.  Actions  for  damages. 

§  36.    Between  pledgor  and  pledgee. 

§  38.  Assignment  of  pledge  or  debt. 

§  44.  Payment  or  other  discharge  of  debt. 

1 45.  Return  of  property  on  payment  or  other  discharge. 

§47.    Recovery  of  property  by  pledgor. 

§49.  Redemption. 

§  51.    Actions  to  redeem  and  for  accounting. 

§  52.  Enforcement. 

§  55.    Actions  on  debt  or  liability  secured. 

§  56.   Sale  of  property. 

§  57.  Actions  to  foreclose. 

1 58.  Actions  to  enforce  right  of  action  pledged. 

§  69.           Proceeds  and  surplus. 

TUs  DigMt  Is  oompUed  on  the  Key-MBmber  BjateiB.  For  WKpluatlaii,  see  p»Ke  ill. 
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Cross-References, 


ABSignmeDt  of  judgment  as  collateral  secaiity. 
Judgment,  S  847. 
Of  note  by  insolvent  bank  aa  collateral. 
Banks  and  Banking,  |  74. 
Chattel  Mobtgaoes. 

Collateral  secaritieB  as  entitling  creditor  of 
bankrupt  to  bold  preference.  Bahrbupt- 
CT,  {  164. 

Aa  paasing  by  assignment  of  debt  Assign- 
HENTS,  S  78. 
Equitable  assignment  of  proceeds  of  life  Inanr- 
ance  policy  assigned  as  security.  Abbion- 

UENTS,  f  48. 

Executor  pledging  assets  of  estate  for  Individ- 
ual debt  ExEctnoBS  and  Admin istSATOBs, 
S  115. 

Garnishment  of  proper^  pledged.  Gabnish- 

HKNT,  i  29. 


Married  woman  as  surety.  Husband  aiid 
Wife.  {  87. 

Married  woman's  separate  property.  Hus- 
band AND  Wipe,  H  168-172. 

Pawnbbokbbs. 

Power  of  partner  to  bind  firm.  Pabtkebship, 

S  142. 

Of  pledgee  to  replevy  property.  Beplbtin, 
8  8. 

Rights  and  liabilities  of  pledgors  and  pledgees 

of  corporate  stock.  COBPOBATioifs,  S  123. 
Stock    In    building    and    loan  associations. 

Building  and  Loan  Associations,  fi  10. 
Taking  collateral  security  as  waiver  of  right 

to  mechanic's  lien.    Mechaitics*  Liens,  | 

212. 

Warehouse  receipts.   Wabbuousehen,  |  15. 


I  I<  Hfttnre  and  essentimla  In  general. 

(a]    (Sav.  1S6S) 

On  a  sale  of  cbattcis  to  a  &rm  on  six 
months*  credit  the  seller  subsequently  took  the 
note  of  one  of  the  partners,  maturing  at  the 
same  time  as  the  ezpiratioa  of  the  credit  and 
bearing  no  interest.  Before  the  maturity  of 
the  note  the  firm  dissolved,  and  the  seller  did 
not  sue  on  the  note  at  maturity,  but  waited 
till  the  maker  of  the  note  failed.  Beld,  in  an 
action  for  the  price  of  the  chattela  against  both 
partners,  that  the  note  was  not  aken  as  col- 
lateral security,  so  as  to  require  the  seller  to  be 
diligent  in  collecting,  under  penalty  of  dis- 
charging the  other  partner,  since  the  seller 
only  took  the  note  of  one  for  a  debt  on  which 
both  partners  were  liable,  received  no  addition- 
al security  for  the  debt  thereby,  and  did  not 
extend  the  time  of  payment.— Tyner  t.  Stoops, 

II  Ind.  22,  71  Am.  Dec.  341. 

Fob  Cases  pbom  Otbee  States, 

Sbb  40  Cent.  Dig.  Pigs.  81  It  4.  6. 
See,  also,  31  Cyc  pp.  785,  78G;  note,  4!> 
Am.  Dec.  730. 

I  4.  Plvilse  diatlnsnlBlMd  ftttm  other 
tvnnsAotions. 

Gliattel  mortgages  distinguished  from  pledges, 
see  Ohattbl  SIobtoaoes,  8  8. 

Fob  Cases  fboh  Otheb  States^ 

See  40  Cent.  Dig.  Pigs.  H  6-13,  Sa 
See.  also,  31  Cyc.  pp.  788-7^ 

8  6.  Pvoperty  wUdi  mny  \»  smbjeot  of 
pledB«< 

[a]  (SnV.lH9) 

An  act  of  the  Legislature  provided  that 
certificates  Usued  by  the  commissioner  of  the 
New  Albany  &  Vincennes  Road  should  be. paid 
from  the  tolls  received,  and  pledged  all  mon- 


ey, not  otherwise  appropriated,  arising  from 
said  road,  for  the  redemption  of  said  certifi- 
cates. Held,  that  the  act  did  not  make  the 
holder  of  some  such  certificates  a  pledgee  of 
the  net  amount  of  tolls  received,  since  the  tolls 
had  not  then  accrued  and  the  debts  to  be  paid 
out  of  them  did  not  then  exist  so  that  the  al- 
leged pledge  amounted  only  to  a  promise  b> 
the  state  to  apply  the  tolls  in  that  way.— €Ien- 
denin  t.  Fraxier,  1  lad.  553,  Smith,  348. 

IToB  Cases  pbom  Otdeb  States, 

See  40  Cent.  Dig.  Pigs.  88  14.  15. 
See,  also,  31  Cyc.  pp.  793.  794. 

8  6.  Tlile  or  Interest  «f  pledsor. 

Right  of  carrier  by  water  to  pledge  goods  car- 
ried,  see  Shipping,  8  HI* 

Fob  Cases  pbov  Otheb  States, 

See  40  Cent.  Dig.  Pigs.  8  6. 
See,  also,  31  Cyc.  p.  704. 

8  9>  Oonstdaration. 
[ft]  (flvp.l8M) 
A  pre-existing  debt  is  a  suffident  consid- 
eration for  the  pledge  of  collaterals  as  securit> 
for  its  payment. — Spencer  v.  Sloan,  106  Ind 
183,  0  K.  E.  150.  58  Am.  Rep.  36. 

Fob  Gases  fboh  Otheb  States, 

See  40  Cent.  Dig.  Pigs.  %  20. 
See,  also,  31  Cyc.  pp.  795,  70G. 

S  10.  ]>eUTerT  and  possession. ' 

Fob  Cases  pboh  Otbeb  States. 
See  40  Cent.  Dig.  Pigs.  88  28-40. 
See.  also,  31  Cyc.  pp.  790-807;   note,  25 
L,  R.  A.  577. 
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PLBDGBS. 


J  II.  —  In  BenerAl. 

[b]    (Sap.  1883} 

It  is  esseotial  to  a  pledge  that  the  pledgee 
ihould  have  povession  of  the  thing  pledged.— 
Stat«  ex  rel.  Koons  t.  First  Nat  Bank,  80 
Ina.  17& 

roi  Casbs  noH  Other  Statis, 

See  40  Cent.  Dig.  Pigs.  H  28-35;  4  Cent. 

Dig.  Assign.  S  75* 
See,  also.  31  Cyc.  pp.  799.  800. 

il4.  Equitable  j/Ucdgt. 

[B]  (Snp.  1S48) 

A„  the  holder  of  a  bond  for  a  conveyance 
of  land,  assigned  the  same  to  B.  as  collateral 
Becority  for  money  advanced,  and  afterwards 
R  permitted  the  same  hond  to  be  assigned  to 
C.  ai  security  for  debts  dae  from  A.,  and  to  be 
ptared  In  C.'s  hands.  A^Tiile  there,  the  a«- 
Bi^ment  to  B.  was  ntricken  out,  without  bis 
eonsent.  and  a  further  assignment  made  to 
C.  D.,  and  E.  as  security  for  debts  doe  tbem 
from  A.  A.  paid  the  purchase  money  of  the 
land,  and  the  same  was  conveyed  to  C,  D., 
and  E..  and  the  bond  canceled.  After  the  first 
af»ignment  to  B.,  Ai  continued  in  possession 
of  the  land,  and  offered  to  sell  it.  with  the 
knowledve  and  consent  of  B.  Upon  a  bill  in 
equity  filed  by  B.  to  set  aside  the  conveyance 
and  vest  the  title  in  himself,  It  was  htld  that 
the  assignment  to  B.  was  an  equitable  secnrity. 
upon  which  he  was  entitled  to  be  imid  tiie 
money  advanced,  but  not  to  have  the  land  con* 
veyed  to  bim.— St  John  v.  Freeman,  1  Ind.  S4. 

Foil  Cases  fbou  Other  States. 
See  40  Cent.  Dio.  Pigs.  |  22. 
See,  also.  31  Cye.  p.  797. 

S 16.  ErldenQS  ma  ta  eharaater  of  trmna- 

M  (8VV.1840) 

A  Itill  of  sale  absolnte  on  its  face  may. 
Id  an  action  by  the  vendee  for  possession  of 
fte  property,  be  shown  by  parol  to  have  been 
Riren  as  security.— Hajrworth  v.  Worthington, 
6  Blachf.  361,  35  Am.  Dec.  126. 

[b]    (Snp.  1S7S) 
Parol  evidence  is  admissible  to  show  that 
an  assignment  of  notes,  secured  by  mortgage, 
absolnte  in  form,  was  in  reality  intended  as 
collateral  security.— Hazzard  v.  Dulce,  64  Ind. 

m 

Fob  Cases  rBOU  Other  States, 

See  40  Cent.  Dio.  Pigs.  §|  24-20;  20 

Cent.  Dig.  Evid.  {  2136. 
See,  also,  31  Cyc,  pp.  797,  798. 

1 19.  Partios  and  dabta  or  liabiUtles  se- 
enred. 

M    (App.  189S) 
A  note  pledged  as  collateral  security  for  a 
debt  due  to  the  plaintiffs  from  the  pledgor  con- 
tinues valid  and  effectual  until  such  debt  is 
paid,  notwithstanding  the  evidence  of  it  has 


been  changed  from  a  promissory  note  to  a  judg- 
ment of  a  court  of  record.— Evennan  v.  By- 
man,  3  Ind.  App.  459,  29  N.  EL  1140. 

For  Cases  fboh  Other  States, 

See  40  Cent.  Dig.  Pigs.  M  5a-63. 
See,  also,  31  Cyc  pp.  819-824. 

{  21.  Titla  ta  proparty  pladged. 

[a]     (Snp.  1829) 

The  delivet7  of  a  note  payable  to  order, 
witbont  indorsement,  as  collateral  secnrity, 
does  not  pass  title.— Elliott  v.  Armstrong,  2 

Blackf.  198. 

[b]    (8«per.  im) 

A  person  holding  collaterals  to  secure  the 
payment  of  a  debt  holds  them  simply  as  a  spe- 
cial trustee.— Kemp  v.  Dickson,  Wils.  42. 

Fob  Cases  fbou  Other  States. 

See  40  C%nt.  Dis.  Pigs.  S  45;  7  Cent. 

Dio.  Bills  &  N.  8S  480,  494. 
See,  also,  31  Cjc.  p.  808. 

jiS6.  FoasessloB  or  amtrol  of  propertr* 

Actions  for  possession  or  proceeds  of  property, 
see  post.  IS  32,  33. 

[al    (Sap.  1873) 

Where  a  bank,  holding  notes  pledged  to 
it  as  collateral  security,  had  collected  payments 
thereon  and  given  credit  on  its  books  to  the 
pledgor,  he  could  not  compel  the  bank  to  pay 
over  the  money  thus  received  until  he  paid  or 
satisfied  his  indebtedness.— O'Brien  t.  Fland- 
ers, 41  Ind.  480. 

Fob  Cases  krou  Other  States, 

See  40  Cent.  Dig.  Pigs.       64-66  ;  47 

Cent.  Dio.  Trover,  §  140. 
See,  also,  31  Cyc.  pp.  824,  825. 

S  29.  Sale  or  otber  disposition  of  prop- 
erty and  failure  to  sell  or  oom- 
vert. 

Pleading  matter  in  avoidance  io  action  for,  see 

Pleading,  S  136. 
Sale  for  enforcement  see  post  IS  56,  57. 

[a]  (Snp.  1909) 
In  absence  of  special  agreement  or  action, 
the  bolder  of  collateral  securities  need  not 
watcl)  tfae  market  and  sell  at  the  highest  price 
at  his  peril,  but  may  remain  ■  wholly  passive, 
though  he  may  have  notice  of  a  probable  de- 
cline In  their  value.— Hunter  v.  First  Nat. 
Bank,  172  Ind.  62,  87  N.  E.  734. 

Fob  Cases  from  Otheb  States, 

See  40  Cent.  Dio.  Pigs.  g§  64.  74. 
See,  also.  31  Cyc.  pp.  828,  829;   notes,  53 
li.  R.  A.  857,  3  L.  R.  A.  (N.  S.)  1199. 

{ 30.  Enforcement  of  risbt  of  aotiom 
pledged  and  fallnro  to  ooUoot  or 
fix  liablUty. 

M    (Sap.  1817) 

A  judgment  debtor  deposited  with  the 
judgment  creditor's  attorney  certain  claims  as 
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Mcnritr,  taUog  receipts  therefor,  tn  vhich  the 
atfcoraer  engaged  to  apply  so  much  of  the  pro- 
ceeds as  he  should  he  able  to  collect  to  the 
payment  of  the  Judgment  Held,  in  a  suit  for 
an  accoundttg  by  the  debtor,  that  he  was  not 
entitled  to  a  credit  for  said  chiims  until  they 
were  collected,  unless  they  had  been  lost  or 
had  remained  uncollected  through  the  creditor's 
negligence.— Kiser  t.  Ruddick,  8  Blackf.  882. 

[b]  (Snp.  1853) 

Where  a  creditor,  lioldinR  notes  of  third 
parties  as  oollateral  security,  to  be  applied  in 
payment  of  his  claim,  fails  to  realize  on  them 
tlirougb  his  own  laelies,  his  debtor  huH  a  right 
to  consider  it  satisfied.— Slevin  v.  Morrow,  4 
Ind.  425. 

Where  a  debtor  indorsed  notes  to  his  cred- 
itor as  collateral  security,  and  the  creditor 
failed  to  realize  anything  on  them,  it  is  incum- 
bent on  the  creditor  to  show  reasonable  dili- 
gence in  attempting  to  collect,  or  some  excuse 
for  failure  so  to  do.— Id. 

[c]  (Svp.1860) 

A  note  was  given  by  defendant  to  plain- 
tiff, 12  days  before  the  first  day  of  the  term, 
to  be  collected  and  accounted  for  or  left  with 
an  attorney  for  collection.  The  malter  lived 
several  miles  distant,  across  an  intervening 
county.  To  enforce  judgment  service  moat 
have  been  had  10  days  before  the  first  day  of 
the  term.  Held,  that  plaintiff  was  not  negli- 
Kent  in  failing  to  bring  suit  at  the  first  term 
after  delivery  to  him  of  the  note.— Hall  v. 
Junction  R.  Co.,  15  Ind.  3^ 

[d]  (Sup.  1862) 

The  holder  of  a  note  as  collateral  security 
may  sue  on  it,  and  hold  the  money,  when  col- 
lerted.  in  place  of  the  note  or  other  evidence 
of  that  debt.— Jones  v,  Hawkins,  17  Ind.  550. 

[e]  (8«p.  1ST2) 

The  pledgee  of  choses  In  action  is  answer- 
able for  reasonable,  but  not  extraordinary,  dil- 
igence in  their  collection.— Reeves  v.  Plough, 
41  Ind.  2M. 

The  mere  fact  that  notes  pledged  as  col- 
lateral security  remain  uncollected  Is  not  pre- 
sumptive evidence  of  want  of  reasonable  dili- 
gence in  the  pledpee. — Id. 

[f1    (Snp.  1382) 

One  to  whom  a  note  Is  delivered  as  col- 
lateral security  is  not  bound  to  sue  thereon, 
if  it  is  certain  that  the  suit  would  he  fruitless. 
—Smith  V,  Felton,  85  Ind.  223. 

[si  (9«p-  18K) 
One  who  has  assigDed  all  his  right  under 
a  contract  aa  security  for  a  debt  cannot,  be- 
fore the  maturity  of  the  debt,  require  the  as- 
signee to  sne  to  enforce  the  contract — Reynolds 
v.  LouisvUle.  N.  A.  &  G.  Ry.  Co.,  143  Ind. 
570.  40  N.  E.  410. 

Fob  Casks  fbou  Other  States, 

Sbk  40  Cent.  Dia.  Pigs.  g|  75-.S5. 
See,  also,  31  Cyc.  pp.  829,  83t>:   note,  G2 
L.  R.  A.  482;  note,  34  Am.  Dec.  4ot. 


1 3S.  Aotiams  for  poMeaalom  or  pro— to 
of  propovtr. 

Fob  Cases  fbom  Otbbb  States, 

See  40  Cent.  Dig.  Pigs.  §|  80-91. 
See,  also,  31  Cyc.  pp.  840-844. 

S  33.  —  Batween  pledgor  bmA  pierce. 

[a]    (App.  1909) 

On  the  issue  whether  the  transaction  by 
which  plaintiETs  husband  pledged  her  stock 
included  her  30O  shares  or  only  290,  the  state- 
ment of  the  husband  to  defendants  at  the  time 
that  it  was  essential  that  plaintiff  retain  10 
shares  of  the  stock  to  enable  her  to  remain  a 
director,  and  the  fact  that  she  did  remain  a 
director,  are  admissible.— Hill  v.  Kerstetter,  43 
Ind.  App.  431.  86  N.  E.  997.  87  N.  E.  685. 

Fob  Cases  fbou  Otheb  States, 

See  40  Cent.  Dio.  Pigs.  H  8&,  9&. 
See,  also.  31  Cyc.  pp.  841,  842. 

{34.  ^—  Acmiaat  tkbti.  porsoaa. 

Right  to  replevy  property,  see  Rbfletin,  |  8. 

Fob  Cases  from  Other  States, 
See  40  Cent.  Dio.  Pigs.  {  90. 
See,  also,  31  Cyc.  pp.  842-844. 

8  35.  Aetloas  for  dam»c«a. 

Evidence  of  similar  facta,  see  Evidbmce,  |  129. 

For  Cases  fbom  Otheb  States. 

See  40  C^NT.  Dio.  Pigs.  U  92-06. 
See,  also,  31  Cyc.  pp.  844-^a 

§  36.  ^—  BetwaeB  pledgor  sad  pledceo. 

[a]  (Sap.lSS9) 

If  the  pledgee  of  a  note  settles  with  the 
maker  and  surrenders  the  note,  the  pledgor 
may  sue  him  for  the  value  of  the  pledge  with- 
out a  prior  demand.— Crawford  v.  Verry,  12 
Ind.  427. 

[b]  (Snp.  1860) 

The  i^edgee  of  a  note  settled  with  the 
maker,  taking  part  cash  and  the  balance  in 
ft  note  to  his  own  order.  Held,  that  the  owner 
of  the  note  was  entitled  to  recover  from  the 
pledgee  the  full  amount  of  the  note  settled  for, 
including  the  note  taken  in  settlement — Depuy 
V.  Clark,  12  Ind.  427. 

[c]  (Sap.  1S78) 

In  an  action  by  a  pledgor  against  the 
pledgee  for  the  conversion  of  notes  transferred 
as  collateral  for  advances,  defendant  cannot 
complain  of  an  instruction  directing  the  jury 
to  charge  him  with  interest  on  the  balance  doe 
to  plaintiff  after  deducting  advances  by  him, 
interest  thereon,  and  compensation  for  collect- 
ing the  notes.— Hazzard  v.  Duke,  64  Ind.  220. 

Plaintiff  pledged  notes,  secured  by  mort- 
gage, to  defendant  aa  security  for  a  loan.  De- 
fendant, without  plaintiff's  consent,  sc?d  the 
notes  and  refused  to  pay  any  part  of  the  iiro- 
ceeds  to  plaintiff.  Held,  that  the  measure  of 
damaKes  was  the  value  of  the  notes  at  the  time 
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of  laJe,  whidi  was  iwima  &cie  their  £aot  and 
iotetest— Id. 

[d]  (8mp.  mo 

Where  the  pledgee  of  personalty  eoDTerts 
it  to  his  own  ose,  the  pledicor  can  sae  at  once 
withoDt  previous  demand,  and  without  baring 
tendered  the  amount  of  the  debt— Cox  t.  Al- 
bert, 78  Ind.  241. 

(e]  (8«p.  18S2) 

Where  a  watch  was  pledged  to  defendant 
to  sec  a  re  a  loan  and  defendant  disposed  of  it 
in  exchange  for  another  and  a  sum  of  money, 
inrh  Hile  was  nnlawful  and  oonatitated  a  con- 
rersion,  and  rendered  annepesoar?  any  formal 
demand  by  plaintiff  before  commencing  his  ac- 
tion.—Rosenzweig  V.  Frazer,  82  Ind.  342. 

Fob  Casks  txoh  Otheb  States. 
8eb  40  Cbnt.  Dio.  Pigs.  II  fl2-M. 
See,  also,  31  Cyc  pp.  844-847. 

i  38.  Asslcmmemt  of  plodse  or  dolvt. 

M  (SIIV.18W) 
A  firm  executed  sereral  notes  to  a  bank, 
and  secured  them  1^  collateral,  with  the  right 
to  anbstitute  other  et^ateral.  The  bank,  to 
esrape  indorsing  one  of  the  notes,  which  it  de- 
sind  to  sell,  had  the  firm  execute  a  new  note 
to  its  own  order,  and  indorse  the  same  to  the 
bank,  which  took  it  in  payment  of  the  first 
note.  The  Iiank  then  sold  the  second  note,  and 
the  porrhaser  took  it  with  knowledge  of  the 
tranaaction  whereby  the  bank  had  escaped  in- 
dorsing it  and  with  the  agreement  that  it  was 
xpcnred  by  the  collateral.  At  the  maturity  of 
the  note,  it  was  renewed,  and  made  payable 
to  the  purchaaer.  Held,  that  the  purchaser  bad 
a  lien  on  the  collateral  security  in  the  hands 
of  the  bank.— Hawkina  t.  Fourth  Nat.  Bank, 
4»  X.  E.  057,  190  Ind.  117. 

Fob  Cases  fbou  Other  States, 

See  40  Gent.  Dio.  pigs.  SI  97-102. 
See,  ^ao,  31  Cyc.  pp.  848-851. 

1 44.  Pi^mottt   or  other   disoharce  ot 

debt. 
U]    (5n».  U29) 

On  payment  of  the  debt  for  which  a  note 
was  pledged,  the  absolute  property  therein-  vests 
in  the  pawnor;  and,  if  the  pawnee  afterwards 
convertB  it  to  bis  own  use,  he  is  liable  to  the 
pawnor'f  action  of  trover.— Elliott  t.  Armstrong, 
2Blackf.  108. 

[b]    (Sap.  1S8<> 

Where  collaterals  are  f^ven  under  agree- 
ment that,  if  the  pledgor  shall  reduce  the  debt, 
he  may  select  a  proportionate  amount  of  the 
Mcnrities  for  withdrawal,  It  Is  a  sufficient  re- 
duction of  the  debt.  If  it  is  made  in  part  by 
rents  of  property  voluntarily  mortgaged  for  the 
debt,  or  from  the  aale  thereof.— First  Nat. 
Bank  v.  Root,  107  Ind.  224,  8  N.  E.  105. 

Ic]    (Sap.  ISM) 

Defendant  ordered  machinery  from  plain- 
tiffs, which  was  to  be  taken  on  condition  that 


he  should  not  acquire  title  until  purchase-mon- 
ey notes  should  be  paid,  and  that,  on  failure 
to  pay  them,  plaintiffs  might  retake  the  maobin- 
ery,  and  retain  what  had  been  paid  aa  hire. 
Defendant  failing  to  meet  the  notes,  further 
time  was  given  him,  in  consideration  of  an  ad- 
ditional note,  secured  by  chattel  mortgage  on 
other  property,  to  be  held  aa  additional  security 
for  the  purchase-money  notes.  On  defendant's 
failure  to  pay  the  latter  notes,  plaintiffs  sur- 
rendered them,  and  retook  possession  of  the 
machinery.  Beld,  that  the  additional  note  was 
in  the  nature  of  collateral  to  the  purchase-mon- 
ey notes,  and  it  was  discharged  by  the  disaf- 
firmance of  the  sale.— Green  y.  Sinker,  Davis  & 
Co.,  135  Ind.  434,  35  X.  E.  262. 

Fob  Cases  fbom  Other  States, 

See  40  Cent.  Dio.  Pigs.  H  103-107. 
See,  also,  31  Cyc.  pp.  8S1-854;  note,  S3 
L.  R.  A.  237. 

I  45.  Return  of  property  cm  paym«Kt  or 
otker  dlseluwse. 

[■]  (Sup.  18S6) 
Where  collaterals  are  given  under  a  con- 
tract that  the  pledgor,  in  the  event  of  a  reduc- 
tion of  the  indebtedness  by  him,  shall  be  enti- 
tled to  select  from  the  securities  pledged  an 
amount  equal  to  the  reduction,  one  to  whom 
the  pledgor  has  sold  a  part  of  such  securitien. 
less  than  the  amount  of  such  reduction,  is  en- 
titled to  the  same  as  against  the  pledgee,  even 
though  no  valuable  consideration  was  given 
therefor.— First  Nat.  Bank  v.  Root,  107  Ind. 
224,  8  N.  E.  105. 

Fob  Cases  from  Otheb  States, 

See  40  Cent.  Dig.  Pigs.  |§  108-117. 
See,  also,  31  Cyc  pp.  854-857;   note,  43 
L.  B.  A.  750. 

S  47.         Beeorery  of  praperty  "hiy  pledc- 
or. 

M    (Snp.  185S) 

If  tfae  pledgee  of  a  note  on  settlement  sur- 
render it  to  the  maker,  in  consideration  of  a 
sum  of  money  equal  to  the  debt  for  which  It 
was  pledged,  and  a  reasonable  compensation 
for  collecting  the  some  and  another  note  for 
the  balance,  the  pledgor  may  demand  either 
such  other  note,  or  the  full  amount  of  the  orig- 
inal pledge,  after  deducting  the  sum  which  It 
was  pledged,  and  such  reasonable  compensa- 
tion.—Depuy  V.  Clark,  12  Ind.  427. 

Foe  Cases  fbom  Otheb  States, 

See  40  Cent.  Dio.  PIrs.  |§  111,  112. 
See.  also,  31  Cyc.  pp.  850-^58. 

S  49.  Redemption. 

Fob  Cases  fbou  Otheb  States, 

See  40  Cent.  Dio.  Pigs,  gf  118-128. 

See,  also,  31  Cyc.  pp.  8.18-862. 
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i  SI.         Aettuia  4o  reAeut  mnA  for  M- 

efrantlnc. 

[a]  (Sop.  1817) 

A  jud^meat  debtor  deposited  with  thejndg- 
ment  creditor's  attorney  certain  claims  as  se- 
curity, taking  receipts  by  which  the  attorney 
promised  to  apply  so  much  of  the  proceeds  as 
he  could  collect  to  the  payment  of  the  judg- 
ment. Held  that,  had  the  receipts  purported 
to  be  for  actual  payments,  an  allefiation  in  the 
answer  to  the  debtor's  suit  against  the  cred- 
itor for  an  accounting  that  the  claims  were 
depoHited  only  as  security  would  have  been  an 
allegation  of  new  matter,  which  must  have 
been  supported  by  proof, — Kiser  t.  Roddick,  8 
Blackf.  382. 

[b]  (Sup.  I8GB) 

If  the  pledsee  of  a  note  settle  with  Uie 
maker  and  surrender  it  to  him  for  a  mm  of 
money  equal  to.  or  greater  than,  the  debt  there- 
by secured,  and  another  note  for  the  balance, 
the  pledgor  may  maintain  suit  for  the  amount 
of  the  pledge  without  first  having  made  a  de- 
maud.— Depuy  V.  Clark,  12  Ind.  427. 

For  Cases  from  Otiter  States. 

See  40  Cent.  Dm.  Pies.  122-128. 
See.  also,  31  Cyc.  pp.  8C0-SG2. 

1 52.  Enf  oreemmt. 

Fob  Cases  from  Other  States, 

See  40  Cent.  Dig.  Pigs.  §S  120-194. 
See,  also,  31  Cyc.  pp.  86^-890. 

I  55.           Actions  on  debt  op  Uabllity  se- 
cured. 

{a]    (Sup.  1851) 

The  taking  of  collateral  security  does  not 
lAr  action  on  the  principal  debt. — Dugan  v. 
Spragiie,  2  Ind.  600. 

If  the  debtor  pledge  notes  as  collateral 
security,  he  cannot  obtain  credit  therefor  in  a 
suit  on  the  principal  debt  unless  be  can  show 
that  the  notes  pledged  have  been  or  conld  have 
been  collected. — Id. 

[b]  (8«p.l860) 

Taking  collaterals  does  not  bar  a  suit  on 
the  debt  secured.  To  avail  as  a  defense  it 
must  appear  that  the  creditor  agreed  to  real- 
ize first  on  the  collaterals  or  that  his  neglect 
in  that  regard  has  injured  the  debtor.— Mills  t. 
Gould,  14  Ind.  278. 

[c]  (Sbp.  1S78) 

In  an  action  against  an  administrator  by 
the  holder  of  a  promissory  note  made  by  the 
intestate,  it  appeared  that  the  plaintiff  held  as 
collateral  security  therefor  a  judgment  In  the 
intestate's  favor,  secured  by  a  mortgage  upon 
the  judgment  debtor's  property,  which  judg- 
ment had  been  assigned  to  him  by  the  intes- 
tate at  the  time  of  making  the  note,  and  that 
the  collateral  was  good  and  could  be  collected, 
and  was  more  than  sufflcient  to  pay  the  plain- 
tiff's claim  against  the  estate.  The  answer,  in 
addition  to  the  aboTe  facts,  alleged  that  there 


'  was  not  enough  personal  property  belonging  to 
the  estate,  other  than  the  judgment  thus  held 
by  the  plaintiff  as  collateral,  after  deducting 
the  amount  to  which  the  widow  was  entitled, 
and  other  debts  and  expenses,  to  pay  the  plain- 
tiff's claim,  and  that,  if  the  plaintiff's  claim 
were  allowed,  real  estate  would  have  to  be  sold 
to  pay  it.  Held,  that  the  answer  was  suffi- 
cient, and  that  the  plaintiff  ought  to  proceed 
first  to  realize  upon  the  collateral.— Alexander 
V.  Alexander.  64  Ind.  541. 

[d]  (S«p.  1880) 

Bonds  received  by  a  creditor  from  fats 
debtor  as  collateral  only  are  not  required  to  be 
returned  or  tendered  before  bringing  suit  on  in- 
debtedness, irrespective  of  v-hether  they  were 
of  any  value.— Grant  t.  School  Town  of  Monti- 
cello,  71  Ind.  58. 

[e]  (Sap.  1SS6) 

The  holder  of  worthless  promissory  notes 
given  as  collateral  security  for  the  performance 
of  a  contract  may  sue  at  once  on  the  contract 
without  demand,  or  return  of  or  action  upon 
ihe  notes.— Olvey  T.  Jackson,  106  Ind.  286,  4 
X.  E.  149. 

For  Cases  from  Other  States, 

See  40  Cent.  Dig.  Pigs.  SS  140-131. 
See,  also,  31  Cyc.  pp.  8G8-871. 

S  50.    Sale  of  propertj. 

For  protection  of  interests  of  pledgor,  see  ante, 

S  29. 

[a]    (Sap.  1840) 

In  the  absence  of  any  agreement  on  ihe 
subject  a  pledgee  of  stock  cannot  sell  it  with- 
out notice  of  the  time  and  place  of  sale.— Ev- 
ans V.  Darlington,  5  Blackf.  320. 

Where  a  payee  of  a  note  pledged  it  as  se- 
curity to  his  bail,  and  the  bail,  after  the  mak- 
er of  the  note  had  been  garnished  in  an  at- 
tachment action  against  the  payee  by  a  cred- 
itor, made  a  sale  thereof,  without  giving  notice 
to  the  pledgor  to  redeem,  the  maker  was  lia- 
ble to  the  attachment  plaintiff  for  the  amount 
due  on  the  note,  and  not  to  the  payee  for  the 
use  of  the  purchaser  from  the  bail.— Id. 

Cb]*  (8«p.l866) 
A  stockholder  of  a  bank,  being  indebted 
to  it,  assigned  to  B.,  Its  cashier,  certain  of  its 
shares  In  trust  to  secure  the  debt  B.  was  not 
described  in  the  assignment  as  cashier,  nor 
did  be  sign  the  same  as  such.  On  default  in 
payment  of  the  debt,  B.  sold  the  stock  as  pro- 
vided by  the  assignment,  and  the  bank  became 
the  purchaser.  Held,  that  the  assignment  was 
to  B.  personally  as  trustee,  and  not  as  an  of- 
ficer of  the  bank;  and  hence  the  sale  to  it  was 
valid  as  against  a  subsequent  purchaser  from 
the  as^gnor.— Crescent  City  Bank  t.  Carpen- 
ter, 26  Ind.  108. 

[c]    (Sap.  1882) 
Where  a  pledgee  unlawfully  sells  the  prop- 
erty pledged  otherwise  than  at  public  anctlon, 
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no  danaad  nor  tender  Is  necessarr  before 
bringing  snit  for  conTexsion.— Bomizwflic  T. 
Fnter,  82  Ind.  3i2. 

Fm  Cases  nou  Othbi  States. 

See  40  Qert.  Dig.  Pigs.  H  152-188. 
See,  alw,  31  Cre.  pp.  871-883. 

1 57.           Aetiona  to  foreoloie. 

[t]  (Siip.l8M) 

In  a  suit  to  subject  to  sale  a  contract  for 
tbe  sale  and  purchase  of  land,  held  as  collat* 
efal  security  for  the  payment  of  promissory 
notes,  tbe  owner  of  the  iegzX  title  to  tbe  land 
is  not  a  necessary  party  defendant— Vaughn  v. 
Cashing.  23  Ind.  181. 

[b]  (Sap.  IMS) 
If  the  pledgee  cannot  for  any  reason  de- 
msnd  the  payment  of  tbe  debt  from  tbe  pledg- 
or snd  give  him  notice  of  tbe  time  end  place 
of  sale,  be  must  resort  to  a  judicial  foreclosure 
of  the  lien.— Indiana  ft  I.  C.  Ry.  Co.  t.  Mc- 
Keman,  24  Ind.  62. 

For  Cases  fkom  Other  States, 

See  40  Cemt.  Dig.  Pigs.  §{  184,  185. 
See,  also,  31  C^c.  pp.  883-883. 

1 58.  ^—  Aettona  to  Mif  oree  vislit  of  so- 

tiom  plodcofU 

M  (9np.l84») 
A  bolder  of  commercial  papers  assigned  as 
collateral  security  can  recover  no  more  than 
the  debt  artrally  doe  him,  if  any  part  of  such 
debt  has  been  previously  paid.— Valette  t.  Ma- 
nn, 1  Ind.  288,  Smith.  88. 

lb]  (Sop.  1SE9) 
A  debtor  deposited  with  his  creditor,  as 
eoUateral  security  for  tbe  debt,  a  note  and 
mortgage  executed  to  the  pledgor  by  a  third 
p»son  on  tbe  express  conditim  that  tbe  note 
■honld  not  be  saed  on  until  every  effort  bad 
been  made  by  the  pledgee  to  recover  of  tbe 
pMcor.  In  a  suit  on  the  note  by  the  pledgee 
against  the  maker,  an  answer  by  tbe  pledgor 
•et  forth  these  facts,  and  alleged  that  tbe  pledg- 
or at  the  time  of  said  deposit  and  ever  since 
bad  owned  property  sufficient  to  pay  tbe  debt 
oat  of  which  It  coald  be  made,  but  that  no 
effort  bad  been  nmde  to  collect  said  indebted- 
ness. BeU  to  show  a  good  defense  as  to  tbe 
note  and  mOTtgage.— Barr  v.  Kane,  32  Ind.  416. 

(cl  (Sap.  1870) 
A  creditor  who  has  obtained  judgment  on 
a  note  held  by  him  as  collateral  security  is 
not  thereby  prevented  from  availing  himself  of 
bis  entire  claim  of  another  note  held  by  bim  as 
collateral  security  for  the  same  thing.- Smilb 
T.  Hiuter,  33  Ind.  lOa 

Fos  Cases  from  Other  States, 

See  40  Cent.  Dio.  Pigs.  {§  186-194. 
See.  also,  31  Cyc.  pp.  885-888;   note,  44 
.    L.  R.  A.  243. 


§  50.         Froooods  aad  raxplu. 

Enforcement  for  protection  of  pledgor,  aee  ante, 
i  30. 

[a]  (Sap.  1861) 

Where  a  debtor  gave  bis  cndltor  collateral 
security  upon  the  aggr^te  amount  of  several 
separate  claims,  the  proceeds  of  such  collateral 
security  must  be  applied,  pro  rata,  upon  each 
of  the  claims.— Beach  t.  State  Bank,  2  Ind. 
488. 

[b]  (8«p.  1886) 

A  creditor  who  receives  collateral  security 
from  liis  debtor,  under  an  agreement  to  apply 
it  to  a  specified  debt,  is  bound  to  apply  tbe 
avails  to  tbe  payment  of  the  debt  specified. — 
Keller  v.  Orr,  106  Ind.  406,  7  N.  B.  195. 

For  Cases  fbou  Other  States, 

See  40  Cent.  Dig.  Pigs.  ji{  134-138. 
See,  also,  31  C^c.  pp.  864-867. 

PLENE  ADMINISTRAVIT. 

Plea,  see  Executobs  akd  Adkiitistbatobs,  { 
446. 

PLUMBERS. 

Trusts  and  other  combinations  to  control  plumb- 
ers* supplies,  see  Monopolies,  S  12. 


PLURALITY. 

Snbjecte  of  acts,  see  Statutes,  SS  106-126. 

PLURIES  WRITS. 

See  Pbocbbb,  |  46. 

POINTING  WEAPON. 

Criminal  responsibility,  see  Weapons,  1  14. 

POISONS. 

Administering  as  criminal  assault  Assault 
AND  Battebt.  I  52. 

Judicial  notice  of.   Evidence,  {  7. 

Murder  and  attempt  to  murder  by  poison. 
Homicide. 

Poisoning  animals.    KEouaKNCE,  f  26. 

Sale  by  druggists.   Dbuooists.  8S  7-9. 

Words  imputing  crime  of  poisoning  as  consti- 
tuting libel  or  slander.  Libel  and  Slan- 
DEB,  I  7. 

Fob  Cases  rsoif  Otheb  States, 
See  40  Cent.  Dio.  Poisons. 
See,  also,  31  Cyc.  pp.  896-te 

POLES. 

Electric  companies,  see  Electrtcitt,  S  9. 
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POLICE  COURTS. 

See— 

Jurisdiction.   Ceiminal  Law,  S  90. 

Of  prosecutions  for  Tiolationa  of  municipal 
ordinances.  MuniciPAi.  Cobpobatiors, 
i  636. 


POLICE  DEPARTMENT. 

See  Municipal  GoBPOBATioNa,  H  17d-190. 

POLICE  JUSTICES. 

Criminal  jurisdiction,  see  OamiNAL  Law,  { 
90. 

POLICEMEN. 

MUNICIPAI.  CORPOBATIONS,  ||  17^190. 

Injuries  to.  Raiuoadb,  |  381. 

Trespassers  on  railroad  track.  'Bailboads,  1 

355. 

POLICE  POWER. 

Exercise  of,  as  impairing  oblimtion  of  con- 
tracts.   Constitutiokal  Law,  |  117. 
As  interference  with  Interstate  commerce. 

COUUERCE,  I  12. 

Distinguished  from  power  of  eminent  do- 
main.  EuinBNT  Domain,  }  2. 
Munleipality.    liuKiciPAL  Cobforations,  SS 
68&-645. 

Of  state.  CoNsnrunoNAL  Law,  {  SL 

PwtloalM  anbjects  of  rev«l«tlOM. 

ANIUAL8,  K  49,  91. 

Banks  and  Banking,  K  3»  4. 
Gabbiebs,  I  1. 
Dbains,  S  2. 
FlBU.  fi  8,  0. 
Gas,  1 1. 

Health,  §§  20,  21. 
HiOHWAYS,  e§  106,  165. 
Hospitals.  §  3. 

Intoxicating  Liquobs,  H  1-12. 

Licenses,  $S  2-6. 

monopoues,  $§  9,  10. 

Navigable  Watebs,  %  2. 

Payment  of  wages  of  servant.    Masteb  AND 

Servant,  |  69. 
Phvbicians  and  Subgeonb,  I  1. 
Kailboads,  H  0>  6,  236. 
Sunday. 

Taxation,  f|  2-20. 
Telegraphs  and  Telbphones,  g  26. 
Theaters  and  Snows,  2. 
Watebs  and  Waisb  Coubses,  g  182. 


POLICE  STATIONS. 

Establishment  and  maintenance,  see  Prisons. 
I  1. 


POLICY. 

See— 

Insurance.  Insubance. 

Life  insurance  payable  to  person  desisnated 
as  trustee.   Tbdsts,  |  378. 
Statute,  construction  as  to  intent  id  Legisla- 
ture.  Statutes,  |  184. 

POLITICAL  OPINIONS. 

Effect  ia  operation  of  civtl  service  law,  see 
Municipal  Oobpobations,  {  125. 

POLITICAL  PARTIES. 

See— 

Gvi\  service  laws.  Municipal  Cobporations. 
i  125. 

Judicial  notice  as  to.   Evidence,  {  23. 

Nominations  aod  primary  elections.  Elec- 
tions. H  120-158. 

Party  names,  emblems,  or  devices  on  election 
ballots.    Elections,  |  168. 

POLITICAL  QUESTIONS. 

Judicial  power  to  determine,  see  CoNsnru- 
TiONAL  Law,  I  68. 

POLITICAL  RIGHTS. 

See-' 

Constitutional  guaran^  of.  Constitutional 

Law,  SS  82-89. 
Officers,  S  1. 
Suffrage.  Elections. 

POLL 

Sec- 
Challenge  to  jury  polls — 
Grand  Juby.  §  18. 
JUBT,  Sfi  124-140. 
Polling  jurors— 

Cbimihal  Law,  |  874. 
Trial,  8  325. 
Places.  Elections,  $|  200-204. 

POLL  TAXES. 

gee— 

HlQHWATS,  8  151. 

Schools  and  School  Dibtbicts,  H  99,  109. 

POLLUTION. 

See— 

Navigable  Waters,  {  35. 
Waters  by  discharge  of  sewage,  liability  of 
municipality.  Municipal  Corpobations, 

j|  838. 

Id  natural  water  course.    Waters  and 
Water  Ooursks,  |i  64-77. 


POLYGAMY. 


See  BiGAUT. 
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PONDS— POSSESSION. 


PONDS. 

ArtificisI  ponda.   Watkbs  and  Wateb  Couu- 

cs,  H  161-179. 
Drainage.    Drains,  {  6. 
Navigable  Watebs. 

Penona)  injuries  from  ponds  on  private  grounds. 

NieUGENCS,  %  41. 
Wateu  and  Water  Goubsbs,  {|  109-114. 

POOLS. 

Combinations  in  riolation  of  antl-tnut  acts. 

MoxopoUBS,  $S  8-29. 
Uasins  fair  gronnds  for  selUns  pools.  AOEI- 

CULTUBE,  I  5. 

POOL  TABLES. 

CoDstitntionality  of  ordinance  Hcensing,  see  Li- 
cesses,  S  7. 

POOR. 

8*e  Pacpebs. 

POORHOUSES. 

See  Paupbbs,  i  9. 

POOR  LAWS. 

See  Fadfebs. 

POPULATION. 

Eaunieration.  Cekbitb. 

Jndidal  notice.   Etidbnce,  |  12. 

POSSESSION. 

Annial  of  right  of  action  respecting  possessioD 
of  real  property.  Limitation  of  Actions, 
f  M. 

Adverse  poasessloti.   Adverse  Possession. 

By  mortgagoT.   Mortoaoes,  1  143. 
Between  hnaband  and  wife.    Husband  and 
Wife,  i  16. 

Bill  or  note  aa  evidence  of  ownership.  Bills 

AND  Notes,  S  324. 
Cotenao^  character  and  effect    Tenancy  in 

ComiON,  i  18. 
Dedarations  by  person  in  possession  or  control 

of  property  as  to  possession.   Evidence,  { 

213. 

Defendant  in  action  for  recovery  of  posses- 
rion— 

Ejectment,  H  19,  06. 
Execution,  |  186. 
Replevin,  |  10. 
Delivny  of  possession  of  land  by  vendor.  Ven- 

DOB  AND  PUBCHABBB,  |  157. 

Demised  pxembea.    Landlobd  and  Tenant, 
H  127-144. 

As  affecting  right  of  tenant  to  deny  land- 
lord's title.   Landlobd  and  Tenant,  { 

63. 


Demised,  etc.— (Cont'd). 

Disturbance  as  affecting  liability  for  rent 
Landlord  and  Tenant,  i  186. 

E^ilure  to  deliver  possession  as  affecting  lia- 
bility for  rent  Landlord  and  Tenant, 
i  185. 

Recovery  by   landlord.     Landlord  and 
Tenant,  8$  275-318. 
Foreclosure  of  mortgage  by  entry,  possession. 

and  notice.    Mobtoaobs,  f  323. 
Gifts,  §8  17-22,  62. 

Intoxicating  liquors  as  criminal  offense.  In- 
toxicating LiquoBs,  S  211. 
Judgment  for  possession  of  proiwrty  in  replevin. 

Replevin,  g  105. 
Land  as  affecting  right  to  mechanic's  lien  for 
improvements.     Mechanics'  Liens,  |S 
56-59. 

As  notice  affecting  bona  fides  of  purchase. 

Vendob  and  Pubcbaseb,  I  232. 
Devised  as  prerequisite  to  accrual  of  action 
against  devisee.   Wills,  |  826. 
Marked  or  labeled  pacliages  or  bottles  as  crim- 
inal offense.    Tbadb-Mabkb  and  Tbadb- 
Names,  S  49. 
Mortgaged  property  as  constroctive  notice  of 
mortgage.    MoRTaAQBS,  f  170. 
Change  of  as  curing  failure  to  file  or  record 
mortgage.   Chattel  Mortoaoes,  }  156. 
Defects  in  mortgage  cured  by  taking  posses- 
sion.  Chattel  Mobtoaoes,  |  198. 
Necessity  and  sufficiency  of  change  of  pos- 
session as  against  mortgagor's  creditors. 
Chattel  Mortoaoes,  If  184-191. 
Rights  and  liabilities  of  parties— 

Chattel  MOBxoAaEs,  fi  158-162.  171- 
173. 

MOBTOAGES,  II  187-189,  212-214. 
Necessity  of  taking  possession  on  levy  of  ex- 
ecution.  Execution,  ||  126r-133. 
Nondelivery  of  possession  under  duly  recorded 

mortgage.   Mobtoaoes,  |  95. 
Note  and  mortgage  as  evidence  of  title.-  Mobt- 
oaoes, 8  463. 
Notice  to  purchaser  at  execution  sale.  Execu- 
tion, S8  272,  273. 
Part  periormanfe  of  oral  contract  authorizing 
enforcement  of  apedflc  performance.  Sfe- 
cnro  Perfobhanck,  8  46. 
Personal  property  of  decedent.  Executobs 
and  Adhinktbators,  8  154. 
Remedies  for  recovery— 
Detinue. 
Replevin. 

Place,  property,  or  instrumentality  causing  In- 
jury, allegations  in  pleadings.  Neolioence, 
8  109. 

Pledged  property.  Pledges,  {|  10,  11,  2a 
Presumption  of  delivery  of  deed  from  possession 

of  grantee.   Deeds,  |  194. 
Primary  evidence  as  affecting  admissibility  of 

secondary  evidence.   Evidence,  8  179. 
Property  as  affecting  liability  for  taxes.  Taxa- 
tion, 81  78-90. 
As  affecting  place  of  taxation.  Taxation, 

H  267-271. 
As  affecting  rights  of  trustees  in  bankrupt- 
cy.   Bankruptcy,  |  140. 
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Property,  etc.— (Cont'd). 

As  alfecting  right  to  execution.  ExECU- 

TIOIT,  II  00.  61. 
Ab  afEectinff  right  to  exunption.  ExBUF- 

TIONS,  H  69t  61. 
As  affecting  right  to  make  testamentary 

disposition.    Wills,  |  & 
As  between  vendor  and  purchaser  of  land. 

Vehdob  and  Pubohasbb,  1 191. 
As  element  of  arson.  AB8on,  H  8,  22. 
As  element  of  embeszlement.  Eubezzle- 

UENT,  I  9. 
As  element  of  larceny.   Labcent,  §8  8,  60. 
As  evidence  of  ownership  thereof.  Pbop- 

EBTT,  S  9. 

Devised  or  bequeathed,  rights  Of  devisees 
and  legatees.    Wills,  {  727. 

Iievied  on  by  officer.    Execution.  {  149. 

Of  child.  Pabent  and  Child,  S  8. 

Of  estate  by  heirs  and  distributees.  De- 
scent AND  DiSTBIBUTION,  {  78. 

Of  ward.   Guabdian  and  Wabd,  |  35. 

Or  rights  as  affecting  right  of  garnishment. 
Oabnishubht,  f|  48-52. 

Pending  condemuatiou  proceedings.  Emi- 
nent DOICAIN,  1 187. 
Public  office— 

Olebks  or  CocBTO,  {  9. 

JUDOES,  I  12, 

Justices  of  the  Peace,  |  11. 
Officebs,  is  79-88. 
Purchaser  at  execution  sale.    Execution,  IS 
277-280. 

At  judicial  sales.   Judicial  Sales,  |  Ql. 

At  sale  on  foreclosure  of  mortgage.  KIobt- 
OAOEB,  SI  Ml-544. 

At  tax  sale.   Taxation,  S  735.. 
Railroad  as  affecting  liability  for  injuries  from 
operation.  Railboads,  §S  250-273. 

By    receiver   as   possession   of  company. 
Railboads,  |  211. 

Crossing  pending  judicial  determination  of 
right  to  cross.    Railboads,  g  91. 

Right  of  way  as  determining  width.  Rail- 
boads, I  GS. 
Real  property  of  decedent.    ExEccxoBS  and 
Adhinistbatobs,  S  130. 

Remedies  for  recovery — 
Assistance,  Wbit  of. 

E^ECnCENT. 

FOBCIBLB  ENIBT  AND  DETAINEE,  SI  1- 
43. 

Receiver.    Receitebs,  |8  72,  207. 
Recovery  of  possession  by  vendor  of  land.  Ven- 
DOB  AND  FUBCHASER,  S  200. 
Of  property  taken  for  public  use.  Eminent 
Domain,  |  26S. 
Reduction  of  wife's  property  to  possession  by 

husband.   Husband  and  Wife,  |  11. 
Retention  by  grantor,  element  of  fraud  as  to 
creditors  or  subsequent  purchasers.  Fbaud- 
ULENT  Conveyances,  SI  131-154. 
Right  of  possession,  element  of  right  of  action — 
Ejectment,  |S  17,  65. 
Replevin,  |8  8,  58. 
Tbespass,  S  20. 
Tboveb  and  Convebsion,  si  15,  16, 
37. 


Right,  etc.— (Conf  d). 

Of  dead  body.  Dead  Boom,  |  1. 
Of  defendant  or  tUrd  person  as  defense  to 

action  of  ^pasB.   TbeSfass,  S  27. 
Of  third  person  as  defense  to  action  of 
ejectment.  Ejectment,  S  25. 
Separate  property  of  wife  by  husband.  Hub- 
band  AND  Wife,  S  13& 
Stolen  property,  evidence  of  in  prosecution  for 
burglary.   Bubglabt,  H  38,  ^ 
Evidence  of  in  prosecution  for  larceny. 

Dabcbnt.  M  51,  64. 
Instructions,  in  prosecutions  for  larceny,  aa 
to  effect.  Labcert,  |  77. 
Street  railroad  as  affecting  liability  for  injuries 

from  operation.   Btbbbi  Railboads,  S  78. 
Sufficiency  to  support  action  for  injunction. 
Injunction,  8  35. 
For  partition.    Pabtition,  SI  18^  19; 
Of  trespass.   TBBSPAra,  |  20. 
To  quiet  title.   QniETiNO  Title,  |S  1,  12. 
Tenant  as  possession  of  landlord.  Landlobd 

AND  tenant,  I  66. 
Trust  proper^.  Tbusts,  S  182. 
Under  contract  within  statute  of  frauds  as  part 
performance,    Fbaudb,  Statute  of,  | 
120. 

Title  or  claim  as  ground  of  estoppel  in 
pais.  EsTOPFEL,  I  66. 
Weapons  by  person  killed  or  assaulted,  admissi- 
bility of  evidence.   Homicide,  S  193. 
Writ  of  assistance.   Assistance,  Wbit  of. 
Writ  of  possession.   Ejectment,  8  120. 

Injunction  to  restrain  interference  with  exe- 
cution of  writ  of.  Injunction,  8  3. 
To  recover  property  purchased  at  foreclosure 
sale.   MOBTQAQEB,  8  544. 

POSSESSORY  ACTION. 

See  Reflktin,  8  !• 

POSSESSORY  WARRANT. 

See— 

Recovery  of  personalty  founded  on  right  of  pos- 
session. Replevin. 
Of  property.  Detinue. 

Fob  Cases  fbom  Othbb  Staixs. 

See  40  Cent.  Dio.  Posb.  War. 
See,  also,  31  Cyc.  pp.  955-961. 


POSTAL  CLERKS. 

Railway  mail  derks  as  passengers,  see  Cab- 
BIEBS,  I  241. 


POSTHUMOUS  CHILDREN. 

See— 

Accrual  of  right  to  interest  on  legacy.  Wills, 

§  734. 

Birth  of  as  revocation  of  will.   Wills,  |  191. 
Right  to  contest  will.   Wills.  |  206. 
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POaTING— POST  OFFICE,  L 


POSTING. 

Bee- 

Motioe  of  drainage  pioceedings.   Dbaihb,  |  90. 
Of  proceedings  to  establish  bigliway.  HlOH- 
WATS,  S  30. 

POSTING  AGREEMENTS. 

Between  eaTriezs,  see  Gabbixbs,  |  16. 

POSTMASTER. 

See  Onicms,  H  30,  55. 


POST  MORTEM. 

See- 
Examination.    COBONEBS,  SS  9-21. 

Admissibility  as  evidence  in  prosecntion  for 

homicide.    Houicidk,  222-22C. 
Compeasation    of   physician    for  making. 
Phtsiciahs  and  Subgeons,  i  24. 

POST  NUPTIAL  CONTRACTS. 

See- 
Marriage  settlements.    Husband  and  Wife, 
SS  26-35. 

Operation  and  effect  as  to  dower.  Dowbb,  {  42. 


POST  OFFICE. 

Scope-Note.  ' 

(INGLITDBS  conduct  and  regulation  of  communlcattou  by  mail;  constltatlonal  and 
statutory  proTlslons  relatiug  thereto;  establlBhnient,  organization,  and  powers  of  post-office 
d^rtinent;  establishment,  <Aange,  and  discontinuance  of  post  offices,  post  roads,  postal 
roDtes,  etc. ;  appointment  and  removal,  rights,  powers,  duties,  and  liabilities  of  postmasters 
and  other  postal  officers  and  agents ;  carriage  of  the  malls  and  contracts  therefor ;  mailable 
matter,  rates  of  postage  thereon,  and  receipt  and  dellTerjr  thereof;  and  Tlolatioiw  of  postal 
Uws.  ' 

lEXCI'UDES  presnmptlon  as  to  due  transmission  and  dellrery  of  mall  (see  EiiiSence) ; 
and  notice  by  mall  (see  Ifotice;  Billn  and  Notes;  and  other  qieclflc  heads).  For  complete 
list  of  matters  excluded,  see  cross-references,  post] 

Analysis. 

I.  Post-OfRce  Department,  Post  Offices,  Postmasters,  and  Other  Officers. 

II.  Mailable  Matter,  Transmission  and  Delivery  of  Mail,  and  Money  Orders. 
21.  Contracts  for  carrying  mails. 
23.  Delivery  of  mail  in  general. 

nL  Offenses  Against  Postal  Laws. 

§  30.  Mailing  obscene  matter  or  matter  for  indecent  or  immoral  use. 

§  32.   Sealed  letters  or  packages. 

§49.  Evidence, 

Cross-References. 


fiee- 

Jndicial  notice  of  regulations  of.  Evidence, 
M7. 

Litbiiity  of  railroad  company  Cor  Injuries 
cattsed  by  mail  pouch  thrown  from  tndn. 
Railroads,  {S  274,  364,  398. 

Mailing  writing  as  publication  of  libel.  Libel 
AKD  Slahdeb,  I  23. 


Presumptions  as  to  mailing  and  delivery  of 
mail  matter.   Evidence,  {  71. 
Evidence  in  rebuttal.    Evidence,  S  89. 
Railway  mail  clerks  as  passengers.  Cabbibbs, 
§  241. 

Sending  notice  of  drainage  assessment  by  mail. 

Drains,  §  76. 
Slander  of  pcntmaater.   Libel  and  Slandeb, 

«10. 


L  POST  OFFICE  DEPARTMENT.  POST 
OFFICES.  POSTMABTEBS,  AND 
OTHER  OFFICERS. 

Act  limiting  number  of  employfti  on  trains  as 
iafringing  power  of  Congress  to  regulate  post- 
mads,  see  Railboads,  f  230. 


Incompatibility  of  offices  of  postmaster  and 
school  trustee,  see  Officers,  {  30. 

Incompatibility  of  offices  of  postmaster .  and 
township  trustee,  see  Ofpicbbs,  {  30. 

Uigbt  of  letter  carriers  to  carry  weapons,  see 
Weapons,  {  11. 
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Vt  Ind.  Die.— PW  2») 


Validity  of  ordinance  regolatiiig  speed  of  trains 
as  affected  b;  carriage  of  mall,  see  Kail- 
B0AD8,  I  286. 

Fob  Cabeb  fbou  Other  Statxs, 

See  40  Cbnt.  Dig.  P.  O.  11  I-IO. 
See,  also.  81  C^rc.  pp.  VJ4^9S7. 


H.  MATT.ABI.E  MATTER,  TBANSMXS- 
8IOM  AND  DEXJVEBT  OF  KAIL, 
AND  MONEY  ORDERS. 

1 21.  Ooatrsets  (o>  ewFrylns  malla. 

M  (Svp.1867) 

In  an  action  for  a  breach  of  a  contract  for 
carrying  the  mail*  it  appeared  tlmt  the  defend- 
ant, who  was  the  contractor  for  carrying  the 
mail  triveekly  over  a  certain  route,  sablet  the 
contract  at  a  stated  price  for  a  term  of  yean  to 
the  plaintiff.  The  agreement  stipulated  for  a 
discharge  of  the  contract  on  the  removal  of  the 
defendant  before  the  expiration  of  the  term,  and 
for  an  increase  or  decrease  of  compeftBation  on 
an  increase  or  decrease  of  the  service.  The  gov- 
ernment sabsequently  changed  the  service  to  a 
daily  one,  and  tlie  defendant,  being  dissatisfied 
with  the  price,  refused  to  take  the.  contract,  and 
was  discharged.  Held,  that  the  action  conld  not 
be  maintained.  The  contract  between  the  pa 
ties  did  not  require  the  defendant  to  enter  Into 
a  new  contract  with  the  government,  but  gnw 
him  the  liberty  to  take  or  refuse  it  for  such 
increased  service  as  he  might  elect.— Wlngste 
V.  McNamar,  28  Ind.  481* 

Fob  CAsm  fboh  Otiibb  States, 

See  40  Cent.  Dig.  P.  Oi  H  27-39. 
See,  also,  31  O^c.  pp.  990-988. 

S  23.  DeliTery  of  audi  la  Eoaoral. 

[a]  (App.  1906) 
A  failure  to  receive  the  r^Istry  return  re- 
ceipt is  notice  that  the  registered  letter  or  pack- 
age has  not  been  delivered. — Carr  v.  First  Nat. 
Bank  of  JefferBonvHle,  35  Tnd.  App.  216,  73  N. 
E.  M7,  111  Am.  St.  Rep.  159. 

Fob  Casbs  nou  Otheb  States. 
See  40  Cent.  Dio.  P.  O.  H  ^»  43. 
See,  also.  SI  Gyc  p.  999: 

UZ.  OFFBHSES  AGAINST  POSTAX. 

UIWS. 

%  30.  M»iH»K  obsoene  matter  or  amtter 
for  Indeooat  or  iauaoral  nae. 

Evidence,  see  post,  {  49. 

Fob  Casks  pbou  Otheb  States. 

See  40  Cent.  Dig.  P.  O.  fiS  50-52. 

fiee.  also,  31  Cyc  pp.  1003-1005 ;  note,  24 

L.  a.  A.  iia 

{  32.  ^—  Sealed  letters  or  pmokasM' 

[a]    (Sap.  1886) 
The  word  "paper,"  in  Rev.  St.  (  1997,  mak- 
ing it  an  offense  to  deposit  in  any  post  office, 


etc.,  any  obscene  paper,  etc,  includes  a  letter. 
The  construction  of  sncb  a  statute  should  be 
reasonable,  and  the  legislative  intent  considered. 
—Thomas  v.  State,  103  Ind.  419.  2  N.  E.  808. 

Fob  Cases  fboh  Otheb  States, 
See  40  Cent.  Dig.  P.  O.  |  61. 
See,  also,  31  Cyc.  p.  1004. 

149.  EWdonoe. 

Competency  of  corroborative  evidence,  sec  Wit- 
nesses, I  414. 

[a]  (8ap.  1886) 
Where,  on  a  prosecution  for  sending  an  ob- 
scene letter  through  the  mail,  there  was  no  di- 
rect evidence  of  defendant's  guilt,  it  ia  compe- 
tent for  the  state  to  give  the  next  best  proof  by 
showing  that  the  letter  and  address  on  the  en- 
velope were  in  the  handwriting  of  the  defend- 
ant.—Thomas  V.  State,  2  N.  E.  808,  103  Ind. 
419. 

Fob  Gases  feoic  Otheb  States. 
Sex  40  Cent.  Dig.  P.  O.  H  84-^ 
See,  also,  81  Cya  pp.  1023-1026. 

POSTPONEMENT. 

See- 
Continuance  of  civil  actions.  Continuance. 
Of  criminal  prosecutions.   Cbiicinal  Law, 
IS  574r-608. 
Execution  sale.   EsECunoN,  \  223. 
Hearing  by  arbitrators.     Abbitbatiok  and 

AWABD,  \  83. 

On  application  for  appointment  of  receivers. 

Beceivbbs,  8  40. 
On  motion  for  new  trial.    New  Teial,  { 

150. 

Judgment  lien.   Judgment,  K  789,  790. 

POUNDS. 

See— 

ANIHAU,.{i  103,  104. 

Liability  of  city  for  negligence  of  officers  Id 
constructing  or  maintaining.  Municipai. 
Cobpobationb,  8  747. 

Power  of  city  to  establish.  Monioipal  Cob- 
pobationb, f  604. 

POVERTY. 

See  Paupbbs. 

POWDER. 

Gunpowder,  see  Expix>8IVE8. 

POWER. 

See- 
Motive  power  used  on  railroads.  Railboads, 
8  115. 

On  street  railroads.    Stbebt  Railboads, 
88  45,  47. 
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POWERS 


Scope-Note, 

[IKCLITDES  finttaorlty  reserved  by  or  limited  to  one  or  more  persoDS  to  dispose  of 
property  or  an  estate  therein  vested  In  another  or  others ;  operation,  execution,  revccntlon, 
and  extinguishment  of  the  powers  reserved  or  granted:  rights  and  liabilities  of  donors  or 
grantors,  donees  or  grantees,  and  appointees  or  other  beneficiaries  of  such  powers  In  gen- 
eral ;  and 'remedies  rating  theietOw 

[EXCI-XJDES  iwwers  of  Bale  In  mortgages  and  trust  deeds  (see  Mortgages;  Chattel 
ilorigafjcji) ;  powers  In  trust  (see  Trusts) ;  powers  granted  to  mere  agents  or  attorneys,  by 
letters  of  attorney  or  otherwise  (see  Principal  and  Agent) ;  and  validity  and  construction  of 
particular  instruments  reserving  or  granting  powers  (see  Deeds;  WUls;  Trusts).  For  com- 
plete list  of  matters  exdnded,  see  croas-r^erences,  post] 

Analysis, 

I.  Creation,  Existence,  and  Validi^. 

§  7.  To  what  persons  powers  may  be  granted 

§  10.  Validity  of  powers  in  general. 
§  12.  Modification  or  revocation. 
§  13.  Duration. 

II.  Construction  and  Execution. 

§  17.  Extent  of  power  granted. 

§  19.  Appointment  or  revocation. 

§  20.    Sale,  exchange,  or  mortgage. 

§  22.           Management  and  improvement. 

§  24,  Interest  of  donee  or  grantee. 


§25. 
§  27. 


In  general. 
Power  coupled  with  an  interest. 
§  30.  Persons  authorized  to  execute. 
§  31.  Time  of  execution. 
§  33.  Mode  of  execution. 
§  33.  Intent  to  execute. 
§  34.  Instrument  of  execution. 
§  36.  Supervision  of  execution  by  courts. 
I  36.  Validity  and  suflliciency  of  execution. 
42.  Rights  and  liabilities  of  purchasers. 
In  general. 


43. 


Cross-References. 


See— 

Attorney.  Pbihcipax,  and  Agent. 

Avoidance  by  inftmt   iNrAMTS,  |  81. 
Deed  dlstingaiahed.   I^DS,  |  5. 
To  confess  judgment    JuooHBitT,  H  80, 
43-M,  63. 

To  sign  remonstrance  against  giant  of  liq- 
uor Ikense.  ImoxiOATiiio  Liquois,  { 
6a. 

Exeeotor  or  administrator  as  to  property  of  de- 
cedent    EXKCUTOBS  AlfD  AOinNISTftATOU, 

H  1»7,  138.  158. 


Officers.    Officbbs,  H  102-lOa 
Sale  in  deed  of  trust   Tuvna,  |  Ifti. 
In  mortgage— 

Chaitbl  Mobtoaoes.  K  257-267. 

mobtgaqes,  h  330-378. 

Of  pledged  property.   Pledges,  {  06. 

Testamentary  powers,  execution  of  as  election 
under  will.    Wiixs,  |  794. 

Validity  and  construction.   WlUJi,  K  689- 
694. 


lUa  IMcMt  to  eoaipUed  om  the  Ker-Hnmbw  Syatem.  Toy  ravlMutloM,  ■••  yac*  Ul. 
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I.  CKEATIOM.  EXUTEHCB.  AlTD  VA- 
UDITT. 

Particular  testementary  powers^  see  Wills,  { 
680. 

i  7.  Ttt  whmt  peraoBS  powers  mmj  b« 
KTkBted. 

W  (A»p.l909) 

Power  to  coDTOj  a  fee  may  be  given  to 
the  bolder  of  a  life  estate.— Foudtay  t.  Foudray, 

89  N.  E.  499. 

Fob  Cases  fbou  Oturb  States, 
See  40  Cent.  Dig.  Powers,  S  7. 
See,  alBO,  31  Cyc.  pp.  1039,  1010, 

1 10.  Validity  of  powers  In  censral. 

M  (Sap* 

A  gift  of  power  to  dispose  of  the  whole 
estate  annexed  to  an  estate  for  life  with  re- 
mainder over  in  fee  to  a  third  person  is  not  void 
for  repugnancy  and  confers  on  the  life  tenant 
plenary  power  to  convey  the  fee  on  the  terms 
of  the  powers  granted.— Rinkenbei^r  t.  Meyer, 
56  N.  E.  913,  155  Ind.  152. 

Fob  Cases  fbom  Other  States. 

See  40  Cent.  Dia.  Powers,  §i  21,  22. 
See,  also,  31  Cyc,  p.  1049. 

i  18.  Modlflm'tion  or  rerooatlon. 

Revocation  by  death  of  principal,  see  post,  |  13. 

[a]  (Snp.  1836) 

An  order  by  a  corporation  directing  that 
certain  land  be  placed  in  the  hands  of  one  of 
ita  creditors  for  the  purpose  of  settling  the 
amount  due  such  creditors  and  other  liabilities 
of  the  corporation,  such  creditors  to  account 
to  the  court  for  the  balance,  does  not  vest  in 
the  creditor  a  power  coupled  with  an  interest, 
so  as  to  prevent  its  revocation  by  the  corpora- 
tion.—Jeffersonville  Ass'n  V.  Fisher,  7  Ind.  CUO. 

Fob  Cases  fbou  Otueb  States. 

See  40  Cent.  Dig.  Powers,  fi§  24.  25. 
See,  also,  31  Cyc.  pp.  1051-1056. 

113.  Dwrmtiom. 

M  (Sap.  1856) 
In  case  of  a  naked  power,  the  death  of  the 
principal  puts  an  end  to  it,  but  if  by  virtue  of 
the  power  the  title  to  the  thing  has  passed  to 
the  agent,  it  is  irrevocable  either  by  the  death 
or  act  of  the  principal.— JelfeiBonville  Ass'n  t. 
Fisber,  7  Ind.  699. 

[b]  (Sup.  18TS) 

A  power  to  sell,  coupled  with  an  interest 
In  the  thing  to  be  sold,  survives  the  grantor  of 
the  power;  otherwise,  where  the  interest  is  In 
the  proceeds  only  of  the  thing.— Hawley  v. 
Smith,  45  Ind.  183. 

Fob  Cases  fbou  Otiieb  States, 

See  40  Cent.  Dig.  Powers,  i§  20-29. 
See.  also,  31  Cyc.  pp.  1051-1050. 


n.  coNSTBUonoir  AKD  EacEcimoir. 

Particular  testamentary  powers,  see  Wills,  H 

tJ90-6&4. 

{17.  Extent  of  power  (ranted. 

Fob  Cases  fbom  Otheb  States, 

See  40  Cent.  Dia.  Powers,  H  30-GS. 
See,  lOso,  31  Cyc.  pp.  1058-1088. 

1 19.  ^—  Appotntment  or  reroeatloB. 
[a]    <8bp.  1884) 

A  will  gave  testator's  widow  his  entire 
property  for  her  lite,  with  power  to  specifically 
dispose  of  the  "remaining  part"  by  will,  and 
also  gave  her  his  "stock,  personal  property,  and 
money  during  her  natural  life."  Seld,  that  she 
could  not  create  any  charge  on  the  property  for 
her  last  sickness  and  funeral  expenses,  to  oper- 
ate after  her  death.— Hopkins  T.  Qolnn,  93  Ind. 
223. 

Cb]    (Sap.  1884) 

A  win  devising  all  the  testator's  property 
to  his  wife  during  life,  and  directing  that  at 
her  death  it  should  be  equally  divided  between 
his  four  children,  also  authorised  her  to  divide 
such  property  or  any  portion  of  It  among  said 
children  during  her  life.  Held,  that  it  did  not 
authorize  her  to  advance  to  one  of  the  children 
$2,000,  without  any  division  among  the  other 
children.— Fanner  v.  Farmer,  93  Ind.  435. 

Fob  Cases  fbou  Otueb- Statto, 

See  40  Cent.  Dig.  Powers.  $8  36-47. 
See,  also,  31  Cyc.  pp.  1058-1073. 

i  20.  ^—  Bale,  exoluwce,  iw  mortCaKC- 

[a]  (Sop.  1874) 

Testator,  after  bequeathing  to  his  wife  cer- 
tain personal  property,  directed  his  executor  to 
convert  the  residue  of  the  estate  into  money, 
to  place  the  same  at  interest,  and  to  pay  the 
interest  In  semiannual  installments,  $000  annu- 
ally, to  the  widow  during  her  life.  The  will 
provided  that  if  the  annual  rents  and  profits  of 
the  realty,  In  the  opinion  and  discretion  of  the 
executor,  ^ould  exceed  the  interest  at  10  per 
cent,  of  the  moneys  which  might  he  realiied 
from  the  sale  of  the  real  estate,  then  the  real 
estate  should  not  be  sold  during  the  life  of  the 
widow  without  her  consent,  and  that,  if  the 
rents  of  the  real  estate  and  the  income  of  the 
investments  were  not  sufficient  to  produce  the 
annuity,  the  deficiency  should  be  made  ont  uf 
the  principal.  Held  that,  when  the  filnds  baJ 
been  invested  so  as  to  produce  $600,  the  execu- 
tor could  not  sell  the  real  estate  unless  requir- 
ed by  the  widow.— Mack  v.  Mnlcahy,  47  Ind.  OS. 

[b]  (Sop.  ISSS) 

A  testator  bequeathed  to  his  wife  all  the 
residue  of  his  personalty,  and  provided  tbnt 
whatever  was  undisposed  of  after  her  death 
should  descend  to  his  heirs.  Held  that,  the 
widow  having  at  least  an  absolute  power  of  dis- 
position, the  assignment  without  consideration 
of  a  note  for  money  received  by  her  under  the 
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will  and  loaned,  was  an  effectual  exercise  of  her 
power,  and  testator's  administrator  with  the 
will  annexed  had  no  ri^bt  to  the  note. — Tower 
y.  Hartford.  115  Ind.  186,  17  N.  B.  281. 

[«}  (Sap.  1890) 
Under  a  will  empowering  the  executors  to 
■ettie,  adjust,  and  compromise  all  debts  of  the 
testator,  to  make  settlements  with  his  former 
partnen  witboat  authority  from  any  court,  and 
to  sell  and  convey  at  public  or  private  sale  any 
of  testBtor'B  land  in  order  to  pay  bis  debts,  the 
execnton  have  power  to  convey  the  testator's 
interest  in  a  firm  whose  assets  are  chiefly  land, 
in  consideration  oi  an  agreement  by  the  pur- 
etaaser  to  pay  the  firm  debts,  and  also  certain 
bdiridnal  debts  of  tfae  testator.— Valentine  v. 
Wysor,  123  Ind.  47,  23  N.  R  1076.  7  L.  B.  A. 
7S8. 

Id]  (9np.l8M) 

Under  a  will  which  gives  and  bequeaths 
to  the  wife  of  the  testator  '"'aU  the  property, 
money,  and  effects"  belonging  to  testator,  "to 
di^Mwe  of  at  her  own  discretion,  and  if  she  see 
caose  to  aell  the  real  estate  I  hereby  authorize 
her  to  do  so,  to  make,  execute  a  deed  without 
order  of  court,"  and  providing  that  after  the 
death  of  the  wife  the  remaining  property  shall 
t>e  divided  between  testator's  daughters,  the 
widow  has  power  to  convey  the  fee  of  testator's 
land.— McMillan  v.  William  Deering  &  Co.,  1S9 
Ind.  -TO.  38  N.  E.  308. 

Fob  Cases  fbou  Other  States, 

See  40  Cent.  Dig.  Powers,  M  48-G3. 
See,  also,  31  Cyc.  pp.  1074-1082 ;  notes,  12 

Am.  Dec.  102.  87  Am.  Dec.  209;  note, 

SO  Am.  Bep.  S48. 

tSX.  ~  MaBBCMKttat     amd  latpMre- 
■i«nt* 
M     (8«p.  1874) 

Testator  bequeathed  to  his  wife  certain  per- 
sonal property,  directing  that  the  residue  of  his 
estate  should  be  converted  into  money  by  his 
encator,  who  was  directed  to  place  the  pro- 
ceeds at  interest,  and  to  pay  the  interest  in 
Semiannual  installments,  $600  annually,  to  the 
widow  during  her  life;  such  annuity  to  be  in 
lieu  of  her  right  of  dower.  The  will  provided 
that,  if  the  annual  rents  and  profits  of  the  real 
estate  were  not  snfScient  to  produce  the  annu- 
ity, the  deficiency  should  be  paid  out  of  the 
priacipal,  so  that  the  widow  should  be  secured 
a  sufficient  support,  not  to  exceed  $600  annual- 
ly. Held,  that  it  was  not  necessary  to  convert 
the  entire  real  estate  into  money,  but  the  an- 
Baity  waa  to  be  paid  to  the  wife  from  rents  of 
the  real  estate  and  interest  on  investments, 
and,  if  not  realized  therefrom,  the  deficiency 
was  to  be  made  up  from  the  principal  estate.— 
Uiek  T.  Malcahy,  47  Ind.  68. 

FoK  Cases  raou  Otheb  States, 

See  40  Cent.  Dig.  Powers,  ig  66-68. 
See.  also.  31  Cyc.  p.  1087. 


§  30 

§  24.  Interaat  of  donee  or  trmnt*^. 

Fob  Cases  fbou  Othbb  States, 

See  40  Cent.  Dig.  Powers,  H  71-77. 
See,  also,  31  Cyc.  pp.  1088-1094;  note.  41 
Am.  Dec  704. 

I  25.  — »  In  general. 

[a]  (Sap.  1861) 

A  naked  power  of  disposition  given  by  will 
to  an  executor  gives  him  no  title  to  the  land. 
—Thompson  v.  Schenck,  16  Ind.  194. 

[b]  (Xnp.  mO) 

A  power  of  appointment  in  a  grantee  is  not 
an  estate.— Beatson  v.  Bowers.  91  N.  B.  922. 

Fob  Cases  fbou  Otbeb  States. 

See  40  Cent.  Dig.  Powers,  Sfi  71-75. 
See,  also,  31  Cyc.  pp.  1088,  1089. 

8  27.  Power  conpled  with  an  Interest. 

[a]    (Sap.  19S6) 

A  power  coupled  with  an  interest  is  creat- 
ed by  an  instrument  which  vests  the  title  to  the 
subject  of  the  agency  in  the  agent,  in  such  man- 
ner that  be  may  execute  the  power  in  his  own 
namc—Jeffersonville  Ass'n  v.  Fisber,  7  Ind. 
609. 

Fob  Cases  fbom  Otiieb  States. 
See  40  Cent.  Dig.  Powers,  {  78. 
See,  also,  31  Cyc.  p.  1043. 

8  30.  Persons  anthorlaed  to  ezeonte. 

[a]  (Sop.  1884) 

Where  powers  were  conferred  by  will  on 
one  as  executor  and  as  trustee,  and  it  was  con- 
tended that  the  term  "executor"  was  used  in 
certain  instances  in  the  sense  of  trustee,  the 
fact  that  the  power  given  in  that  connection 
was  one  not  within  the  power  of  an  executor 
as  such— as,  for  instance,  to  sell  land  without 
application  to  the  court— tended  to  show  that 
the  power  vested  in  the  donee  as  trustee  and 
not  as  executor.— Munson  v.  Cole,  98  Ind.  502. 

[b]  (Sap.  1887) 

2  Rev.  St.  1876,  p.  529,  8  92.  provides  that 
when  real  estate  is  devised  by  will  to  be  sold  to 
pay  legacies  or  debts,  the  executor  shall  proceed 
to  sell  according  to  the  provisions  of  the  will. 
A  testator  provided  by  will  that  his  real  estate 
should  be  sold,  and  the  proceeds  invested  for 
the  benefit  of  his  wife.  No  executor  being 
named  in  the  will,  an  administrator  was  ap- 
pointed. Held,  that  the  administrator  with  will 
annexed  could  sell  the  real  estate  without  an 
order  of  court. — Davis  v.  Hoover,  112  Ind.  423, 
14  N.  E.  468. 

Fob  Cases  fbou  Otheb  States, 

See  40  Cent.  Dig.  Powers,  §{  82-98. 
See,  also,  31  Cyc.  pp.  1096-1110;  note,  80 
Am.  St.  Rep.  96. 
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{31,  Tim*  of  exeovtloH. 
[aj  (Sap.  1887) 
The  first  elanse  of  a  will  provided  that  the 
widow  should  receive  tlie  rents  of  certain  real 
estate ;  the  last  clause,  that  it  shonld  be  sold, 
and  the  proceeds  invested,  and  the  income  paid 
to  the  widow.  Held,  that  it  was  the  duty  of 
the  executor  to  sell  in  a  reasonable  time.— Da- 
vis T.  Hoover,  112  Ind.  423,  14  N.  G.  468. 

Fob  Cases  from  Other  States, 

See  40  Cent.  Dig.  Powers.  99-103. 
See,  also,  31  Cyc.  pp.  1111-1115. 

1 38.  Mod«  of  ozoevtloa. 
[a]  (Sap.  1868) 
Where  a  power  is  couple  with  an  interest, 
the  law  is  satisfied  with  a  substantial  compli- 
ance with  the  terms  of  the  power.— Rowe  T. 
Becket,  30  Ind.  154,  05  Am.  Dec  676 ;  Rowe  v. 
Ijewis,  30  Ind.  163. 

Fob  Cases  from  OTnER  States, 

Sff,  40  Cext.  Dig.  Powers,  {j  104-109, 
12S-132. 

See.  also,  31  Cyc.  pp.  1115-1117. 

S  33.  Intomt  to  oxMnte. 

[a]  (Sap.  1874) 

Where  a  testator  devised  to  his  wife  all  his 
real  and  personal  property,  to  settle  his  debts, 
expenses,  and  claims,  to  have  and  to  bold  during 
her  life,  and  to  dispose  of  at  her  death  at  her 
pleasure,  a  warranty  deed  in  fee  simile,  execut- 
ed by  tiie  devisee,  which  made  no  reference  to 
the  will  by  which  the  power  of  disposition  was 
given,  and  contained  no  evidence  of  the  inten- 
tion to  execute  the  power,  conveyed  only  the 
life  estate  of  the  devisee.— Dnnning  v.  Vandn- 
sen,  47  Ind.  423,  17  Am.  Rep.  709. 

[b]  (Sap.  1881) 

Where  a  life  estate,  with  the  power  to  con- 
vey the  fee,  is  devised  to  one  who  sells  and 
conveys  in  fee,  the  deed,  containing  no  express 
reference  to  the  power,  conveys  only  the  life  es- 
tate of  the  grantor.- Axtel  v.  Chase,  77  Ind.  74. 

[c]  (Snp.  188S) 

Where  testator  devised  to  hia  wife  all  his 
property,  real  and  persoDal,  during  her  life, 
with  imwer  of  disposition,  and,  if  anything 
should  remain,  the  same  to  be  divided  among 
his  heirs  at  law,  the  execution  of  a  deed  by  the 
wife  to  the  whole  of  the  real  estate,  with  a  cove- 
nant that  she  was  lawfully  seised  of  the  same 
lo  fee  simple,  was  such  an  execution  of  the 
power  to  convey  as  to  vest  In  the  purcliaser  tlie 
whole  estate  in  fee.— Clark  T.  Middlesworth,  82 
Ind.  240. 

[d]  (Sap.  1883) 

In  executing  a  power  by  mortgage,  will,  or 
otherwise,  the  power  need  not  be  referred  to.— 
South  V.  South,  91  Ind.  221,  46  Am.  Rep.  591. 

[e]  (Sap.  1887) 

Where  an  estate  is  devised  with  power  of 
disposition,  the  deed  of  the  deviflee  will  earr>' 


the  fee,  and  will  be  referred  to  the  power  con> 
tained  fn  the  will.— Silvers  v.  Canary,  100  In<V 
267,  9  N.  E.  004. 

[f]    (Sap.  1881) 

A  power  may  be  executed  without  a  refer- 
ence to  the  Instrument  creating  it.— Crew  v. 
Dixon,  27  N.  E.  '728,  129  Ind.  85. 

tBi  (8ap.l8»l) 

WheK  testator  begneathed  to  bis  wife  "all 
property,  money  and  effects"  belonging  to  him 
to  dispose  of  at  her  own  discretion,  and,  if  she 
saw  cause  to  sell  the  real  estate,  authorized  her 
to  do  80,  and  to  make  and  execute  a  deed  with- 
out Older  of  court,  and  providing  that,  after  the 
wife's  death,  the  remalniDg  property  should  be 
divided  between  testator's  daughters,  it  would  be 
presumed  that  a  conveyance  made  by  the  widow 
was  made  in  the  exercise  of  the  power,  though 
there  was  no  statement  that  such  was  the  in- 
tention in  the  deed,  hut  such  presumptiftn  could 
obtain  only  from  considerations  entirely  inde- 
pendent of  the  price  paid,  and,  if  the  conddera- 
tion  paid  was  entirely  disproportionate  to  the 
value  of  the  fee  and  proportionate  to  the  value 
of  the  life  estate,  that  fact  would  be  a  drcnm- 
stance  In  rebuttal  of  the  presumption.— McMil- 
lan T.  William  Deering  &  Co.,  38  N.  E.  398, 
130  Ind.  70. 

[ta]    (Sap.  1900) 

Where  a  donee  of  a  power  to  sell  land,  pos- 
sessing a  life  estate  in  the  subject  of  the  power, 
executes  a  general  warranty  deed  eouTeying  the 
fee,  for  a  consideration  equal  to  the  value  of  the 
fee,  without  reciting  the  power  in  the  deed,  it 
is  a  valid  execution  of  the  power— Rinkenbergrr 
V.  Meyer,  56  N.  EX  913,  155  Ind.  152. 

Fob  Cases  fbom  Otheb  States, 

See  40  Cert.  Dig.  Powers,  ^  110-120;  16 

Cent.  Dig.  Deeds,  |  406. 
See,  also,  31  Cyc.  pp.  1121-1131. 

1 34.  laatnuBSBt  of  oxoevtloa. 

Description  of  property  in  devise  or  bequest  is 
execution  of  power,  see  Wills,  |  5S9. 

[a]  (Sap.  1884) 

Where  a  will  gave  to  testator's  wife  all  his 
property,  real  and  peisonal,  to  use,  sell,  and 
dispose  of  as  she  might  see  fit  "for  her  own 
comfort  and  convenience,"  with  power  to  con- 
vey the  real  estate  in  fee  simple,  and  a  subse- 
quent  clause  directed  that  the  residue  of  his 
property  or  moneys,  if  any  should  be  left  after 
her  death  and  full  payment  of  her  funeral  ex- 
penses, be  equally  divided  between  liis  children, 
the  wife  could  not  dispose  of  such  property  by 
wiU.—John  V.  Bradbury,  97  Ind.  263. 

[b]  (Sap.  1894) 

Where  a  testator  gave  to  his  wife  a  power 
to  convey  real  estate  devised  to  her  for  life  and 
she  conveyed  the  same  by  deed  purporting  to 
convey  the  fee,  the  title  of  the  purchaser  was 
not  derived  from  the  wife,  but  through  her,  and 
it  was  therefore  immaterial  that  she  was  under 
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legal  disabilides  at  the  time.— McMillan  v.  Wil- 
Ham  DeeriDK  &  Co.,  88  N.  B.  898,  139  lad.  70. 

Fo«  Casks  ntOH  Othee  BxAxn, 

Ske  40  Ckht.  Dig.  Powere,  ${  121-127. 
See.  alBo,  81  Ore.  pp.  1117-112a 

1 35.  SspervlaioB  of  ezaeatloB  by  emnrts. 

[a]  (Svp.lSTS) 
Under  an  express  trust,  with  power  to  sell 
and  ooDTey,  it  is  not  necessary  that  the  trustee 
■bould  apply  to  a  court  to  authorize  the  Bale, 
nor  to  give  bond,  unless  required,  for  the  execu- 
tion of  the  trust;  nor  can  the  title  in  the  ven- 
dee be  questioned  for  want  of  constderatioo.— 
Ilea  T.  Martin,  G9  Ind.  114. 

Foi  Cases  ntOH  Otiibb  States, 

See  40  Cert,  Dio.  Powers,  if  133-136. 
See,  also,  31  Crc.  pp.  1133-1135. 

136.  TaUdlty  mad  svffielmer  of  awen- 

M  (Sap.  1864) 
Where  a  testatrix  devised  land  to  ber  Iids- 
band  for  life,  on  condition  that  he  should  suit- 
ably provide  foT  his  daughter,  and  gave  him 
power  to  sell  the  property  in  tee  simple  in  case 
nieb  sale  became  nece^sair  for  the  support  of 
niber  himself  or  his  daughter,  and  the  hus- 
band, acting  erroneously  but  honestly,  conveyed 
•och  property,  any  defect  in  snch  sale  was  cured 
by  Act  March  7,  1863  (Acts  1S63,  p.  16).  pro- 
Tiding  that  all  sales  of  real  estate  heretofore 
made  in  good  faith  by  trustees  in  conformity 
with  the  provision  of  any  deed  of  trust  or  will, 
tod  for  whicb  a  full  consideration  has  been 
paid  to  the  party  entitled  thereto,  are  confirmed 
and  made  valid,  and  declared  to  vent  a  lawful 
title  to  the  land  in  the  purchasers  thereof. — 
Price  V.  Hney,  22  Ind.  18. 

[bl  <S«p.inO) 
The  donee  of  a  power  cannot  derive  any 
pmmiaiy  or  private  benefit  direct  or  indirect, 
by  executing  the  power.— Beataon  v.  Bowers,  91 
N.  E.  922. 

Foi  Cases  nou  Otheb  States, 

See  40  Cest.  Dig.  Powers,  $§  137-149, 
IST). 

See,  also.  31  Cyc.  pp.  1135-1143 ;  note,  64 
L.  R.  A.  S49l 

I4S.  BIchta  aad  UaMUtlM  af  purohu- 


Foi  Cases  fbou  Othbk  States, 

See  40  Gent.  Dig.  Powers,  fig  157-164. 
See,  also,  31  Cyc.  pp.  1150, 1161. 

143.  ^—  la  (oneraL 

U]  (Sap.  1864) 
Where  a  testatrix  by  her  will  gave  certain 
property  to  her  husband  for  and  during  his  nat- 
■iil  life,  on  condition  that  he  should  suitably 
provide  for  tlieir  daughter  during  their  joint 
lins,  and  empowered  him  to  sell  and  convey  the 
MBw  in  fee  simple,  should  it  become  necessary 


either  for  bis  support  or  for  the  support  of  his 
daughter,  in  which  case  the  avails  of  the  prop- 
erty were  to  be  applied  in  part  or  in  whole  an 
tlie  circumstances  of  the  husband  or  daughter 
might  require,  there  was  a  full  power  in  the 
husband  to  sell  the  real  estate,  and  bona  fide 
purchasers  from  the  busliand  would  take  a  val- 
id title.— Price  v.  Huey,  22  Ind.  18. 

[b]  (S«p.l8S4) 

A  testator  by  his  last  will  gave  all  his  es- 
tate to  his  mother,  "to  hold  and  enjoy  the  same 
during  life,  with  full  power  to  sell  the  same  or 
any  part  thereof  and  appropriate  the  proceeds 
to  her  own  benefit;  and  all  deeds  and  convey- 
ances of  real  estate  by  her  made  shall  pass  a 
title  in  fee  to  the  purchaser.  It  being  my  will 
that  she  shall  enjoy  the  same  as  if  it  were  de- 
vised to  her  in  fee.**  A  second  item  of  the  will 
stated,  "After  the  death  of  my  mother  I  devise 
all  the  said  estate  to  my  brother  G."  The 
mother  afterwards  executed  a  warranty  deed  of 
a  portion  of  the  land  so  devised  to  her.  receiv- 
ing full  consideration  for  the  conveyance. 
Held,  that  the  mother  intended  to  execute  the 
power  of  disposition  conferred  on  her  by  testa- 
tor's will,  and  that  by  such  deed  she  conveyed, 
not  merely  her  life  estate  in  the  real  estate  de- 
scribed in  the  deed,  but  also  the  absolute  title 
in  fee  simple  in  and  to  such  real  estate. — Uow- 
nie  V.  Buennagel,  94  Ind.  228. 

Fob  Cases  fbou  Otheb  States, 

See  40  Ceht.  Dig.  Powers,  Si  157,  160- 
163. 

See,  also,  31  Cyc.  p.  1150: 

PRACTICE. 

See— 

Construction  of  statutes  relating  to  remedies 
and  procedure.    Statdtkb,  f|  242.  243. 

Course  of  procedure  In  action,  in  general.  Ac- 
tion, I  66. 

Curative  acts  relating  to  Judicial  proceedings. 
COKSTITUTIOHAL  LAW,  {  195. 

Ex  post  facto  laws  relating  to  rules  of  evidence. 

CONSnTCTIONAX.  ZiAW,  |  202. 

Land  office.   Public  I/AHDS,  i|  102,  105,  10& 
legislative  regulations  as  encroachment  on  ju- 
diciary.   COKSTITDTIGIfAI.  LAW,  {  55. 
MuDidpal  courta.  Coubtb,  §  189. 
Particular  courts.  Coubts. 

Change.    Coubts,  S  52. 
Regulations  denying  equal  protection  of  laws. 
Constitutional  Law,  |  249. 
Depriving  of  property  without  due  process 
of  law.  Constitutional  Law,  |f  304- 
817. 

Impairing  obligation  of  contracts.  CoN- 
otitutiohal  Law,  fifi  178,  179.  184,  185. 
Impairing  vested  rights.  Constitutioital 

Law,  is  100.  110,  112. 
Of  civil  remedies  and  procedure  by  special 
or  local  laws.  Statutes,  SS  85,  104. 
Retroactive  operation  of  statutes  relating  to 

remedies  and  procedure.    Statutes,  S  267. 
Roles  by  court.   Coubts,  SS  78-85. 
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State  laws  relating  to  procedure  as  rules  of  de- 
cision in  federal  courts.    Courts,  |  374. 

Subjects  and  titles  of  acts  relating  to  civil  reme- 
dies and  procedure.   Statute8,  |  117. 

In  aetlona  between  pnrtlu  In  pnrtiealnr 
relations. 

iSec— 

Bailor  and  bailee.   Bailment,  S5  24-32. 
Buyer  of  goods  and  third  persons.    Sai.es,  § 
23S. 

Corporation  and  members  thereof.  Corpoba- 

TI0N8,  8  189. 
Co-tenants.   Tenafct  in  Comuon,  K  28,  38. 
Devisees  or  legatees.    Wills,  |  741. 
Heirs  or  distributees.  Descent  and  Distsibd- 

TION,  8  83. 

Joint  tenants.    Joint  Tenanct,  8  10. 
Pabbrt  and  Child,  8  11. 

Parties  to  lease  on  shares.  Landlobd  and 
Tenant,  8  831. 

Partners.   Pabtnebship,  Sf  103-121. 

Seller  of  goods  and  third  persoo.  Sales,  {  225. 

Shareholders  and  officers  or  agents  of  corpora- 
tion.   GOBPOBATIONS,  |  320. 

Sureties.  Fbincipal  and  Sdbett,  8  200. 

YetidoT  or  purchaser  of  land  and  third  per- 
sona.   TiNDOB  AND  PUBCHASBB,  8  219. 

In  nctiona  hr  or  aamlnat  pairtlealar  elau- 
ea  ot  pcraona. 

Bee— 

Assignees  for  bencSt  of  creditors.  Assion- 
uentb  fob  Benefit  of  Cbeditobs,  §8 
267-281. 

Of  mortgages.   Mortoageb,  8  205. 

Or  assignors.    Assionubnts,  ||  118-138. 
Associations,  8  20. 
Attobnet  Genebal,  I  9. 
Bailors  or  bailees.   Bailhent,  S  SR. 
Banks  in  general.   Banks  and  Bahkino,  |S 

220-227. 
Beneficial  Associations,  8  20. 
Building  and  Loan  Associations,  6  41. 
Claimant  of  attached  property.  Attaoeuent, 
8  300. 

Of  property  garnished.    GABNlsnuENT,  88 

212-216. 

Of  property  taken  on  execution.  Execu- 
tion, 8  186. 
Connecting  carriers  in  respect  to  goods  shipped. 

Cabbiebs,  88  181-187. 
Consolidated  corporations.    Cobpobatiohs,  8 
SOI. 

Cobporations,  88  499-524. 
Counties,  88  208-227. 

Creditors  in  aid  of  assignment  for  benefit  of 
creditors.  Assignuents  fob  Benefit  of 
Cbeditobs,  f  205. 

Defanltisg  tax  collector.  Taxation,  |  567. 

Depositabibs,  8  U. 

Derisees  or  legatees.   Wills,  I8  745-747. 
Dbunkabds,  8  8. 

Executors  and  Aduimistbatobs,  81  421-457, 
624,  625. 

Bxectttoxs  de  son  tort  Szecutobs  and  Ad- 
uinistbatobs,  S  544. 


Firms  or  partners.  Pabtnebship,  88  191-222. 
After  change  of  membeisbip.  Pabtneb- 
ship, I  242. 

Foreign  corporations.  Cobpobations,  88  663- 
073. 

Guardian.   Guabdian  and  Wabd,  S  170. 
Or  ancillary  receivers.   Receivbbs,  {  210. 
Guarantors.    Guabantt,  88  75-96. 
Guardians  or  wards.   Guabdian  and  Wabd, 

S§  117-135,  170. 
Heirs  or  distributees.  .  Descent  AND  DiSISZBU' 

TioN.  88  88-02,  137-151. 
Hospitals,  8  8. 

Husband  and  Wife,  88  203-244. 

Infants.  88  70-116. 

Insane  Pebsons,  88  87-102. 

Joint  tenants.   Joint  Tenanct,  f  14. 

Life  tenants.  Life  Estates,  8  28. 

Municipal  Gospobationb.  |8  101^1035. 

Owners  of  property  wrongfully  taken  for  pnb- 

Uc  use.   Eminent  Domain,  88  206-815. 
Parties  to  gambiiiig  contracts.  Gaiuno,  K  40- 
50. 

To  lease  <m  shares.   Landlobd  and  Tss- 
ANT,  8  332. 

Partners  after  dissolution.    Pabtnebsuip,  8 

290. 

Principals  or  agents— 
Factobs,  8  68. 

Principal  and  Agent.  88  183-198. 
Public  officers.    OmCKRS,  8  119. 
Purchasers   of   mortgaged   property.  MoRX- 

OAOES,  §  292. 
Railroad  companies.    Railboads,  88  20-25. 
ItECEIVEBB,  88  167-183. 

Receivers   for   possession  of  ptoperty.  Be- 

CEIVEBS,  8  72. 

Religious  Societies,  88  25,  31. 
Remaindermen.   Remainders,  8  17- 
Reorganized  corporations.    Cobporations,  i 

580. 

Sheriffs  or  constables  and  their  indcnmitors. 

Smebiffs  and  Constables.  88  126-1^. 
Street  railroad  companies.  Street  Bailroads, 

§  57. 

Sureties.  Principal  and  Surety,  88  132-106. 

Surety  against  principal.  Principal  and 
Surety,  §  190. 

Sur\-iviDg  partners  or  representatives  of  de- 
ceased partners.    Pabtnebsiiip.  8  258. 

Telegraph  or  telephone  companies.  I'ELE- 
OBApns  and  Telephones,  8  20. 

Trade  Unions.  |  9. 

Trustses  in  bankruptcy.   Bankruptgt,  88  284- 

308. 

IJnitbd  States,  §§  127-146. 
United  States  Marshals,  8  34. 


In  pnrtlcalnr  cItII  notions  or  proeeed- 
lnv«. 

See- 
Abatement  of  liquor  nuisance.  IntOXICATIKG 
Liquors,  88  207-277. 
or  nuisance.   Nuisance,  |8  80^  32,  33,  30, 
75,  84. 
Abortion,  8  16. 
Account,  action  on. 
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Accounting.    ACCOUNT,  SI  12-20. 

Between  partners.  Pabthebship,  ||  338, 
341,  344. 

By  agent.  Principal  and  Agent,  §  78. 

By  assignee  or  trustee  for  beneSt  of  cred- 
itors. Assignments  fob  Benefit  o? 
CsBDiTOSS,  S§  378-402. 

Bj  broker.    Bboeers.  S  37. 

B.v  ezecQtor  or  administrator.  EIxecutors 
AND  Admihistbatobb,  K  468-174.  602- 
516. 

By  factor.   Factors,  g  42. 

By  gnardian.    Guabdian  and  Wabd.  gS 

137-165. 
By  pledgee.    Pledges,  §  51. 
By  tmatee.    Tbusts,  |§  291-331. 
Account  Stated,  {§  18,  19. 
Action  on  the  Case. 
Adoption  of  child.    Adoption,  {§  &-l;"i. 
Aid  of  attacbment    Attachment,  §  224. 
Alienation  of  affections  of  husband  or  wife. 

Husband  and  Wife,  gS  322-337. 
Allowance  of  compenBatton  to  executor  or  ad- 
ministrBtor.    Executobb  and  Adhinistra- 
tobs,  g  501. 
Alteration  of  highway.   Highways,  g  72. 
Alteration  or  creation  of  new  counties.  Coun- 
ties, g  13. 

Municipalities.  Municipal  Coeporations, 
g  33. 

School  districts.     Schools  and  School 
Distbicts,  S  37. 
Annulment  of  marriage.    Mabriaqe,  g§  56-60. 
Appointment  of  executor  or  administrator.  Ex- 
ecutors AND  Administrators,  g  20. 
Of  guardian  or  committee  of  insane  person. 

Insane  Persons,  S  33. 
Of  receiver.   Receivers,  g§  29-64. 
Abbitbation  and  Award,  g  31. 

ASSAULT  AND  BaTTEET,   ||  19-41^ 

AMCBimeut  for  public  imprOTement— 
Dbatnb,  S  76. 

HlGHWATB,  5  138. 

Municipal  Corporations,  g  4r>4. 
Of  damages.    Dauages,  gg  193-223. 
Assumpsit.  Action  of. 

AlTACHWENT,   |g  71-188,   144r-153,  204-277, 

280-317.  319-328. 
Awiid   of   arbitrators.     Abbitbation  and 

Awabd.  $  KS. 
Bail  bonds  or  nndertakiiigs.   Bail,  |g  25^, 

Sl-94. 

htsV  checks.   Banes  and  Banking,  g  155. 
Bakeecptct,  gS  11-100. 
BasUrdy  proceedings.    Bastards,  gg  19-04. 
Bids  at  execution  sale.  Execution,  g  239. 
Bin  of  review.    BquiTT,  gg  452.  457.  400-462, 
464. 

Bills  and  Notes,  gg  441-542. 
Bonds.  Bonds,  gg  114-147. 

For  delivery  of  propert}'  taken  on  execution. 

Execution,  g  155. 
For  release  of  boate  attached  to  enforce 
oiaritlme  liens.   Maritime  Liens,  g  73. 
For  support  of  bastards.   Bastards,  g  89. 
In  ne  exeat  proceedings.    Xe  Exeat,  g  14. 


Bonds— (Cont'd). 

Uf  assignees  for  benefit  of  creditors.  As- 
signments FOB  Benefit  of  Creditors, 
g  415. 

Of  executors  or  administrators.  Execu- 
tors AND  Administrators,  g  537. 

Of  guardians.  Guardian  and  Ward,  gg 
181,  182. 

Of  indemnity.    Indemnity,  g  15. 

Of  liQuor  dealers.  Intoxicating  Liquobb, 

g  8a 

Of  public  officers— 

Clerks  of  Courts,  g  75. 

Counties,  8  101. 

Justices  of  the  Peace,  g  29. 

Municipal  Corporations,  g  173. 

Officers,  gg  134-143. 

Rboibtebs  of  Deeds,  g  7. 

Sheriffs  and  Constables,  gg  160- 

171. 
States,  g  80. 
Taxation,  gg  569,  570. 
Towns,  g  33. 

United  States  Marshals,  |  3S. 
Of  receivers.    Becbivebs.  g  218. 
Of  stirviviDg  partners.    Pabtnbbshxp,  | 

250. 

Of  trustees.   Trusts,  g  887. 
Bonds  or  undertakings  in  attachment  proceed- 
ings.   Attachment,  gg  341-354. 

In  bastardy  proceedings.    Bastabdb,  g  47. 

In  execution  proceedii^.  Execution,  g 
155. 

In  injunction  proceedings.   Injunction,  gg 

242-254. 

In  replevin.   Replevin,  gg  127-135. 
On  appeal — 

Appeal  and  Error,  §§  1238-1247. 
Criminal  Law,  g  1109. 
Justices  or  the  Peace,  g  191. 
On  arrest  or  discharge  therefrom.  Execu- 
tion, g  453. 
To  secure  coats.    Costs,  g  145. 
Bonds  to  indemnify  against  mechanics'  liens. 

Mechanics*  Liens,  g  317. 
Breach  of  contract   Contracts,  gf  824-865. 
By  carrier  for  transportation  of  goods.  Cab- 

Biebs,  g  69. 
By  carrier  for  transportation  of  passenger. 

Cabbiebs,  gg  273-278. 
For  exchange  of  property.    Exchahos  or 

Pbopebtt,  8S  8,  13. 
For  renting  on  shares.     Landlobd  and 

Tenant,  g  331. 
For  transportation  of  live  stock.  Gabbiebs. 

gg  220-230. 
Of  employment  by  servant    Mabtbb  and 

Servant,  g  ttS. 
Of  employment  of  teacher.    SCHOOLS  AND 

School  Districts,  g  138. 
Of  indemnity.   Indemnitt,  g  15. 
Of  sale— 

Sales,  gg  360-388,  405-422. 
Vendor  and  Pubchaseb.  gg  322,  333. 
342-361. 

To  devise  or  bequeath.   WiLLS,  g  68. 
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Breach  of  covenant   Covenants,  |8  107-135. 
In  coDtract  of  apprentlceBhip.  Apbbbn- 
TIOES,  S  19. 
Bbeaoh  or  Mabbxaoe  Pbohise,  ^  15,  18-35, 
37. 

Cancellation  of  Instbumekts,  S|  34-03. 
Cebtiobabi,  §1  42-44. 

Change  of  venue.    Vbnde,  H  59,  61,  (EMtS, 

70--73,  75,  79,  81. 

Collision  between  vessela.    Collision,  §  117. 

Communication  of  disease  to  animals.  Ani- 
mals, I  33. 

Compelling  assessment  or  payment  of  tax  on 
omitted  property.    Taxation,  S  362%. 

Erection  of  partition  fence  or  contribution. 
Fknces,  88  14,  18. 

Bailroad  company  to  operate  road.  Rail- 
boads,  I  219. 

Re-eiecution  of  lost  instrument.  Lost  In- 
struments, fi  12. 

Belease  or  satisfaction  of  mortgage.  Mobt- 
gage:b,  f  311. 

Satisfaction  of  judgment  Judgment,  8 
894. 

Compensation    of    agent     Pbincipal  and 

Agent.  S  89. 
Of  attorney.    Attobnet  and  Client,  §§ 

157-1G7. 
Of  broker.    Bbokkrs.  IS  78-90. 
Of  court  stenographer.    Coubts,  §  57. 
Of  physician  or  surgeon.    ruTSiciANS  and 

SVBOEONS,  §  24. 

Of  teacher.    Schools  and  School  Dis- 
tricts, S  li.'*. 
Or  fees  of  public  officer — 
Clebks  of  Coubts,  |  37. 
Counties,  f  75. 
Officebs,  8  101. 
SiiEBiFFs  AND  Constables,  S  74. 
Condemnation  proceedlnga.  Eminent  Domain. 
88  166-265. 

Confirmation  or  revision  of  assessment  for  pub- 
lic improvement    Municipal  Cobpoba- 
TioNS,  8§  496-508. 
Or  trial  of  title  to  property  purchased  at 
execution  sale.    Execution,  8  283. 
CoNSPiBACT,  88  18-221^ 
Construction  of  will.    Wills,  SS  695-706. 
Contempt    Contempt,  88  30-6a 

For  violation  of  injunction.  Injunction, 
8  230. 

Continuance,  S§  37,  40.  43-49.  Gl-.'U. 
Contracts  of  indemnity.   Indemnity,  8  15> 

Of  suretyship.    Pbincipal  AND  SUBETT, 

88  132-166. 
Relating  to  water  rights.     Watehs  and 
Wateb  Codbseb,  8  15814 
Contribution.    Contbibution,  8  9. 

Among  sureties.  Pbincipal  and  Subett, 
8  200. 

Conversion  of  or  injury  to  mortgaged  property. 
Chattel  Mortgages,  S§  175-178. 
To  pledged  property.   Pledges,  |S  35,  36. 
County  warrants  or  certificates  of  Indebtedness. 

Codntzbs,  8  170. 
Covenant,  Action  op. 
Cbkditobs'  Suit. 


Criminal  conversation.  Husband  and  Wife. 
88  340-S50. 

Custody  and  support  of  insane  peisoDS.  In- 
sane Persons,  8  58. 
Or  protection  of  children.   Infants,  8  19. 
Damages  by  combinations  or  monopolieB.  Mo- 
nopolies, 8  28. 
For  eviction  of  tenant    Landlobd  and 

Tenant,  S  180. 
For  rape.    Rape,  §  66. 
Death,  S8  34-76,  78-108. 
Debt,  Action  of. 

Debt  secured  by  mortgage.   Mortgages,  8  218. 

Secured  by  pledge.   Pledges,  8  55. 
Deficiency  on  foreclosure  of  mortgage.  Mort- 
gages, 8  561. 
Delay  in  transportation  or  delivery  of  goods. 
Cabbierb,  §8  101-105. 
Of  live  stock.    Cabriebs,  §§  220-2:m 
Determination  and  enforcement  of  claims  or 
lieDs  prior  or  superior  to  assignment  for 
benefit  of  creditors.    Assignuenib  FOB 
Benefit  of  Cbeditobs,  8  340. 
As  to  neceiisity,  place,  mode,  and  expenses  of 
crossing  of  highways  by  railroads.  Rail- 
roads, 8  97. 
As  to  necessity,  place,  mode,  and  expem^es  of 
of  crossing  of  railroads.  Railroads,  §01. 
Establishment    and    protection    of  water 
rights.    Waters  jlj^d  Wateb  Courses, 
88  49,  107,  114,  152. 
Of  priorities  between  judgments  and  other 

liens  or  claims.    Judgment,  8  792. 
Of  priorities  between  mortgages  and  other 

liens  or  claims.    Mortgages,  8  186. 
Of  validity  of  municipal  ordinances.  Mu- 
nicipal Cobpobations,  §  121. 
Detinue. 

Disbarment  of  attorney.  Attobnet  and  Cli- 
ent, S§  47^9. 

Discovery  of  assets  of  decedent's  estate.  Ex- 
ecutors AND  Administbatobs,  8  85. 

Disci-iraination  by  carrier.    Cabbiebs,  S  201. 

Dissolution  of  attachment.  ATTAcavENT,  88 
225-277. 

Of  garnishment.     Gabnishuent,  H  193- 
198. 

Of  partnership.   Pabtnebship,  88  SIS,  310, 
322,  323,  327,  328. 
Distraint  for  rent    Landlobd  and  Tenant, 

8  270. 

Distribution  of  proceeds  of  sale  on  foreclosnre 

of  mortgage.    Mobtoaqbs,  8  568. 
Diversion  of  waters.     Watebb  and  Wateb 

Courses,  §  87. 
Divorce,  S§  57-197. 
Dower,  88  70-80. 

Ejection  of  passenger.   Oabbiebs,  86  375-385. 
Ejectment,  88  40-59,  62-96,  104-123,  126-152. 
Election  contest.    Elections,  88  269-307. 
Enforcement  of  assessment  for  public  Improve- 
ment— 

Drains,  88  89,  90. 

HlGHWATS,  8  147. 

Municipal  Cobpobations,  SI  525~58(). 
Of  attorney's  lien.  Attobnet  and  Client, 
8  192. 
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Enforcemeat,  etc. — (Cont'd). 

Of  claim  against  estate  of  decedent.  Ex- 

ECUTOB8  AND   ADHZN1BTBAT0B8,   ig  24'), 

246,  24»-256. 
Of  claim  against  married  woman's  separate 

estate.   Husband  and  Wife,  $S  175.  17G. 
Of  claim  or  lien  od  property  assigned  for 

benefit  of  creditors.    Assignments  fob 

Benefit  of  Cbeditobs,  S  340. 
Of  contract   of   employmeot   of  teacher. 

Schools  and  School  Distbicts.  §  138. 
Of  dissolution  and  accounting  of  partner- 

nhip.    PABTNEBsniP,  §§  313-348. 
Of  dissolution  of  corporation.  Cobfoba- 

TIONS,  §§  611-614. 
Of  escheat.    Escheat,  {  6. 
Of  forfeiture  for  breach  of  condition  Id  deed. 

Deeds,  §  108. 
Of  forfeiture  for  gaming.   Gauing,  |  61. 
Of  forfeiture  for  violation  of  liquor  laws. 

Intoxicating  Liquors,  8  2r)0. 
Of  judgment.    Judohent,  S|  854-S5G. 
Of  judgment  lien.    Judgment,  {  801. 
Of  landlord's  lien.    Landlobd  and  Ten- 
ant, S  262. 
Of   liabilities    against   railroad  property. 

Railboads,  SS  176-178. 
Of  liability  for  costs.    Cobts,  {  282. 
Of  liability  for  support  of  Inaane  person. 

Insane  Pebsohs,  |  58. 
Of  liability  of  corporate  officers  or  agents. 

Cobpobations,  li  350-361. 
Of  liability  of  Btockholders— 

Banks  and  Banking,  {  49. 
Cobpobations,  B  25&-274. 
Of  license  fees  or  taxes.  Intoxicating 

TjIquobs,  f  94. 
Of  lien.    Liens,  SS  17-22.  , 
Of  lien  as  against  dower.    Doweb,  {  116. 
Of  lien  for  price  of  goods  sold.    Sales,  9 

315. 

Of  lien  for  price  of  land  sold.   Vendob  and 

PUBCHASER,  S{  268-205. 
Of  lien  on  railroad  property.  Railboads. 

H  180-200. 
Of  maritime  lien.   MABimn  Liens,  H  60- 

75. 

Of  mechanic's  Men.    MBCHAlflCB*  Liens, 

ii  245-311. 
Of  mining  lien.    Hinss  and  Hinebals, 

«  U7. 

Of  riglit  of  action  pledged.    Pledobs,  SI 

30,  58. 
Of  taxes— 

Dbains,  I  90. 

HlOBWATS,  S  147. 

Uunicipai.  Cobpobations,  |  978. 
scbools  and  school  distbicts,  } 
106. 

Taxation,  H  544-684. 
TowHB,  I  59. 
Eqoltable  relief  against  judgment.  Judohbnt, 
H  454-467. 

Establishment  and  determinatioQ  of  claims  to 
property  attached.  Attachment,  fiS  301- 
308. 


Kstablishment,  etc.— (Cont'd). 

Of  claims  to  property  garnished.  Gabnibh- 
ment,  a  212-216. 

Of  claims  to  property  levied  on  under  exe- 
cution.   Execution,  S§  187-203. 

Of  heirship.  Descent  and  Distbibution, 
8  71. 

Establishment  and  enforcement  of  liens  and 
claima  on  property  in  bands  of  receiver. 
Receivebs,  i  78. 
Of  right  of  exemption — 

Exemptions.  §§  135-140,  142, 143,  146- 

148,  150. 
Homestead,  §§  208-213. 
Taxation,  §  251. 
Of  rights  or  liens  against  estate  of  bank- 
rupt   Bankbuptcy,  20S-216. 
Of  trust    Tbusts,  §|  359-375. 
Establishmeot   and    protecUon   of  easement. 
Easements.  §  61. 
And  restoration  of  lost  instrument.  Lost 

Instbuments,  gfi  2-8. 
Of  boundaries.    Boundabies,  H  27-60. 
Of  bridges.    Bbidoes,  S  8. 
Of  drains.    Dbains,  §S  24-SS. 
Of  highways.    Highwats,  S3  18-68. 
Of  private  roads.   Pbivate  Koads,  §  2. 
Execution,  §S  60-104.  110-155,  158-205,  333- 

.S47,  358-414.  421-153. 
Extbadition,      32.  36.  37,  3i). 
Failure  of  carrier  to  deliver  or  for  misdelivery 
of  goods.   Cabbiebs,  i  94. 
To  deliver  possession  of  leased  premises. 

Landlobd  and  Tenant,  |  129. 
To  make  improvements  on  leased  premises. 

Landlobd  and  Tenant,  S  159. 
To  repair  demised  premises.  Landlobd 
AND  Tenant,  {  154. 
False  Imprisonment,  SS  20-40. 
Fixing  liability  on  or  forfeiture  of  bail  bond. 
Bail,  }  77. 
Of  recognizance.    Becognizances,  f  7. 

FOBCIBLE  EnTBT  AND  DBTAINEB,  {8  1-43. 

Foreclosure  of  judgmentllen.   Judoment,  {  801. 
Of  mortgage— 

Building  and  Loan  Associations, 
139. 

cuattsl  bfobtoaoes,  s|  268-200. 
Cobpobations,  %  482. 
MOBTOAOES,  g§  380-499,  670-581. 
Railboads,  |i  180-200. 
Of  pledge.   Plbooeb.  §  57. 
Fbaud,  H  31-67. 
Freight  charges.   Cabbiebs,  |  196. 
Gabnisument,  si  72-88,  90-96,  117-191,  193- 

198,  212-216. 
Guabantt,  Si  75-86. 
Habeas  Cobpus,  fS  40-117. 
Infringement  of   trade-maA   or  trade-name. 

Tbadb-Mabkb  and  Tbade-Names,  SS  83-92. 
Injunction,  SS  107-130^  135-183,  lOO-^iOO, 
207-213. 

Injuries  at  railroad  crossings.    Railboads,  Si 

341-352. 

By  or  to  artificial  ponds,  reservoirs,  chan- 
nels, and  dams.  Waiibs  AlfD  Wateb 
Coubses,  S  179. 
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Injuries,  etc.— (GoDt*d). 

B7  aerrants.  Mabteb  and  Servant,  Sfi 
329-S32. 

Br  trespBsslng  animals.   AnucALS,  f  100. 
From  accidents  to  tiaina.    Bailboads,  i 
297. 

From  condition  or  nse  Of  public  bnildings 
or  other  public  property.  Mukicipal 

COBFOBATIONB,  {  857. 

From  defects  in  demised  premises.  Land- 

LOKD  AND  Tenant,  |  169. 
From  defects  or  obstmcttons  tn  bridges. 

Bbxdoes,  I  46. 
From  defects  or  obstructions  in  hishways. 

HlOHWATS.  H  201-213. 
From  defects  or  obstructions  in  sewers, 

drains,  or  water  coarses.  Municipal 

COBFOBATIONS,  S  S45. 

From  defects  or  obstmctions  in  streets.  Mn- 

NICIFAI.  GOBPOBATIONB.  f|  810-823. 

From  drainage  or  dUwharge  of  surface  wa- 
ters. Watcbb  and  Wateb  Coubbes,  8 
126. 

From  escape  or  explosion  of  gaa.   Oab,  I 

2a 

From  failure  to  operate  railroad.  Kail- 

KOADS,  I  221. 
From  fires  caused  by  operation  of  railroad. 

Railboads,  M  471-488. 
From  flowsge.  Watebs  and  Wateb  Coubb- 

18,  I  179. 

From  negligence  in  general.  Neolioencb, 
H  102-143. 

From  negligence  or  default  in  transmission 
or  delivery  of  telegraph  or  telephone  mes- 
sage. Teijeobaphb  and  Telephones,  |$ 
58-71. 

From  n^llg^nce  or  default  of  bank  In  mak- 
ing collections.  Banks  and  Banking,  { 
175. 

From  negligence  or  malpractice  of  physician 
or  surgeon.  Phtsicians  and  Suboeons, 
S  18. 

From  negligence  or  misconduct  of  agent. 
Principal   and  Agent,  §  79. 

Prom  negllgeoce  or  mi^coDduct  of  attorney, 
Attobnky  and  Client.  §  129. 

From  negligence  or  misconduct  of  public  of- 
ficers in  general.    OrncERS,  f  119. 

From  negligence  or  misconduct  of  sheriff  or 
constable.  Sheriffs  and  Constables, 
If  126-139. 

From  negligence  or  misconduct  of  United 
States  marshal.  United  States  Mar- 
shals, f  S4. 

From  negligent  use  of  highway.  High- 
ways, S  184. 

From  negligent  nse  of  street.  Municipal 

COBPOBATIONB,  |  706. 

From  nuisances.   Nuisance.  IS  41-57.  76. 

From  operation  of  ferry.    Ferbies,  {  33. 

From  production  or  use  of  electricity. 
Electbicity,  I  19. 

From  sale  of  drugs.   Druogists,  $  10. 

From  aale  of  intoxicating  liquors.  INTOXI- 
CATING Liquors,  §§  305-317. 


Injuries,  etc.— (Cont'd). 

To  animals  by  other  animals.    Aniuals,  % 

85. 

To  animals  on  or  near  railroad  tracks. 
Railboads,  II  48^51. 

To  easements.    Easbuents,  H  62-71. 

To  hired  animals.  Aniuals,  §  27. 

To  licensees  or  trespassers  on  railroad  prop- 
erty in  general.  Railboads,  |  282. 

To  passengers.  Gabbiebs,  ||  309-8^,  34:^- 
349. 

To  persons  by  animals.   Anivals,  |  74. 
To  persMis  on  or  near  railroad  tracks. 

Railboads,  ||  393-402. 
To  persons  on  or  near  street  railroad  traces. 

Street  Railboads,  H  106-119. 
To  property  in  general  from  operation  of 

railroad.   Railboads,  |  222. 
To  real  property  by  <^ration  of  mines. 

Mines  and  Minerals^  |  ms. 
To  servants.    Masteb  and  Sebtant,  H 

250-297. 

Inqaisitions  of  lunacy.    Inbane  Febsonb,  H 
7-29. 

Inboltbnct,  II  21-24. 
Intebfleadeb,  H  19-40. 
Judgment    Judgment,  H  902-946. 

Against  real  property  for  taxes.  Taxa- 
tion, IS  635-648. 
For  alimony.    DiTOBCE,  {  271. 
Eiliiog  or  injuring  animals  in  general.  An- 
uals,  i  44. 
Running  at  large.    Animals,  i  55. 
Labor  or  materials  furnished  for  mines.  Mines 

and  Minerals,  8  110. 
Libel  and  Slandbb,  §8  79-112,  114-128. 
Loss  of  or  injury  to  goods — 

Cabriebs,  18  126-135,  181-187. 
Shipping,  g  132. 
To  live  stock.    Carriers.  8|  220-230. 
To  passengers'  effects.   Cabriebs,  |  408. 
To  tow.   Towage,  8  15. 
Lobs  of  services  of  child.   Parent  and  Child, 
S  7. 

Lost  Instruments,  gS  13-25. 

Malicious  Pbobecution,  8|  80-75. 

Mandamus,  gg  141-187. 

Mesne  profits.   Ejectment,  g  128. 

Money  collected  by  attorney.    Attobnet  and 

Client.  §  12a 
Money  Lent,  g  6. 
Money  Paid,  gg  8,  9. 
Monet  Received,  gg  16-19. 
Municipal  bonds  or  other  secaritiea.  Munici- 
pal Cobpobations,  I  955. 
Warrants  or  certificates  of  indebtedness. 
Municipal  Cobpobations,  I  905. 
N^Iigent  or  wrongful  acts  of  broker.  Bbok- 

EBS,  fi  88. 
New  Tbial,  H  109-167,  183. 
Notes  issued  by  bank.  Banks  and  Banetno, 

§  212. 

Obligations  of  railroad  companies.  Railboads, 

g  179. 

Obstruction  of  navigable  stream.  Navigable 

Watebs.  8  20. 
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Obttnictloii,  etc.— (ConN). 

Of  or  encroadunent  on  highway.  HXOH* 

WATS,  I  160. 
Of  or  encroachment  on  private  road.  PBi- 

TATE  ROADfl,  I  9. 

Or  r^Hibion  of  flow  of  anrface  waters. 
Waibsb  ahd  Wateb  Goubses,  I  12G. 
Opening  or  setting  aside  partnership  account- 
ing.  Partnebbbip,  I  BiS. 
Settlement  by  guardian.    Guabdiak  and 
Wabd,  i  165. 
OpeniiK  or  vacating  execution.  Execution,  H 
253,  254. 

Default  judgment.  Judokekt,  S|  151, 153- 

155,  167-17a 
Judgment— 

Judgment,  8S  384-388.  3SS-392,  'iM, 
397. 

Justices  or  the  Peace,  {  128. 
Pautition,  81  34-117. 
Penalty.   Penalties,  H  17-40. 

For  delay  in  transmissioD  or  delivery  of 
telegraph  or  telephone  message.  Tbij;- 
6KAPHS  AND  Telephones,  8  78. 
For  eztortion.  Extobtion,  S  H- 
For  failnre  or  refusal  to  fnmiBb  telephonic 
services.  Teleobaphs  and  Telephones, 
8  78. 

For  negligence  or  default  In  transmission 
or  delivery  of  telegraph  or  telpphone  mes- 
sage. Teleobaphs  and  Telephones,  i 
78. 

For  negligence  or  misconduct  of  sheriff  or 
eouBtable.  Sbkbiitb  and  Constables,  < 
132. 

For  nonpayment  of  taxes.    Taxation,  | 

845. 

For  obstruction  of  or  encroachment  on  high- 
way.   HlGHWATS,  8  101- 

For  violation  of  election  laws.  Elections, 
8  323. 

For  violation  of  liquor  laws.  Intoxicat- 
ing LiQUOBS,  88  180-195. 
For    violation    of    municipal  ordinances. 

Municipal  Cobpobations,  S  633. 
For  violation  of  regulations  relating  to  em- 
ployment.   Masteb  and  Servant,  8  83. 
For  violation  of  regulations  relating  to  tele- 
graph or  telephone  companies.  Tele- 
obaphs AND  Tblephonbb,  |  78. 
Pollution  of  waters.    Watebs  and  Watbr 

CODBSES,  U  77,  126. 
Price  of  l<«s  soi^   Logs  ahd  Logging,  |  34. 

Of  timber  sold.  Loos  and  Looqino,  |  3. 
Probate  proceedings  and  actions  relating  to 

wills  or  probate.   Wills,  If  204-433. 
Proceeds  of  goods  conrigned  to  factor.  Fac- 
TOBS,  8  42. 

Procuring  liquor  license.  Intoxicating  Liq- 
uors, 88  62-77. 

Protection  of  attorney's  lien.  Aitobnbt  and 
Client,  8  190, 

Purchase  money  on  sale  of  goods.  Sales,  8S 
340-305. 

Of  land.     Vendob  akd  Pubohasbb,  88 

301-318. 


Purchase,  etc.--(Cont'd). 

Of  property  of  decedent,   Executobs  and 
Aduinistbatobs,  I  373. 
Quashing  or  vacating  writ  of  attachment  At- 
tacbubnt,  88  242-251. 
Of  execution.  Execution,  i  163. 
Quieting  Title,  88  27-54. 
Quo  Wabbahio,  18  26-62. 

R^OGNIZANCBS. 

Recovery  of  assessments  paid  for  public  im- 
provements. -  Municipal  Cobpobations, 
8  023. 

Of  hank  deposits.  Banks  and  Banking, 
8  154. 

Of  compensadon  or  fees  of  sherifh  and  con- 
stables. Shebiffs  and  Constables,  | 
74. 

Of  excess  of  charges  paid  to  carrier.  Cab- 
BIEBS,  8  202. 

Of  goods  delivered  by  seller  or  proceeds 
thereof.    Sales,  88  316-330. 

Of  goods  pawned.    Pawnbbokebs,  f  6. 

Of  goods  purchased.    Sales,  §  403. 

Of  interest.    Inteeest,  81  64-66. 

Of  money  or  other  property  from  deposita- 
ries.  Depositabies,  8  11- 

Of  payments.    Payment,  8  89. 

Of  payments  of  insurance  premiums  or  as- 
sessments.   INSUBANCB,  I  198. 

Of  possession  of  land.  Vendob  and  Pub- 
chaseb,  8  299. 

Of  possession  of  leased  premises.  Land- 
lord and  Tenant,  §  285. 

Of  possession  of  mortgaged  proporty — 
Chattel  Mortgages,  8$  171-173. 
Mortgages,  8§  212-214. 

Of  possession  of  pledged  property.  Pledg- 
es, S6  32,  33. 

Of  posaessioQ  of  property  seized  for  taxes. 
Taxation.  S  612. 

Of  possession  of  property  sold  under  execu- 
tion.  Execution,  8  280. 

Of  possession  of  property  sold  under  mort- 
gage foreclosure.    Mobtoaoes,  8  544. 

Of  possession  or  value  of  minerals  removed 
from  mines.  Mines  and  Minebalb,  8 
51. 

Of  price  paid  for  goods.  Sales,  H  390- 
396. 

Of  price  paid  for  land.  Vendob  and  Pub- 
ohasbb, 8  341. 

Of  public  funds  in  hands  of  clerk  of  court. 
Clebks  of  Coubts,  8  70. 

Of  public  office.   Officebs,  8  83. 
Redemption  from  Judicial  sales  In  general.  Ju- 
dicial Sales,  |  60. 

From  mortgage  sale.  Mobtgages,  88  609- 
62L 

From  tax  sale.   Taxation,  8  722. 
Reduction  of  assessment  or  abatement  of  tax. 

Taxation,  8  409. 
Keformation  of  Instbumemts,  SS  30-48. 
Kefusal  of  carrier  to  furnish  shipping  facilities. 
Carriebs,  8  45. 
To  receive  or  transport  goods.  Cabbiebs, 
6  45. 
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Belating  to  fixtures.    Fiztdbes,  S  35. 
To  good  will.   Good  Will,  |  7. 
To  party  walls.  Pabtt  Walls,  8  10. 
Removal  of  county  seat    Counties,  |  34. 
Of  public  officers— 

Mdkicipal  Cobpokations,  i  159. 
Officbbb,  §  74. 
Of  trustees.   Tbusts,  |  167. 
Or  transfer  of  mortgaged  property.  Chat- 
tel MOBTQAOBS,  f  229. 
Rent    Landu>bd  and  Tenant,  |S  217-238. 
Replevin. 

Rescission  of  contract  of  sale — 
Sales,  i  130. 

TSNDOB  AND  PDBCHASEB,  §fi  104,  123. 

Of  Insurance  policy.    Ihsubance,  {  249. 
Restraining  acts  of  county  or  officers  thereof. 

CODRTIBS.  S  196. 
Acts  of  municipality  or  officers  thereof. 

Municipal  Cobpobatiors,  I  1000. 
Acta  of  school  district  or  officers  thereof. 

Schools  and  School  Dibtbicts,  i  111. 
Acts  of  town  or  offi(»rs  thereof.  Towns, 

I  61. 

Assessment  for  public  Improvements.  Mu- 
nicipal COBPOBATIONS,  |  513. 
Enforcement  of  assessment  for  public  im- 
provements— 

Dbairs,  I  91. 

hzohwats,  1 148.' 

Municipal  Cobpobatxokb,  S  ^38. 
Enforcement  of  taxe^ 

Municipal  Cobpobatiors,  |  979. 

Taxation,  |  611. 
Execution.   Exbcution,  {  172. 
I^Quor  nuisance.   Intoxkatinq  Ijquobs, 

II  267-277. 

Nuisance.    Nuisance,  H  30,  32,  33,  39, 
75,  84. 

Review  of  judgment.   Judguert,  |  835. 
Revival  of  judgment.   Judoueht,  ||  869-871. 
Revocation  of  license  to  practice  medicine. 

Phtsicians  and  Surgeons,  |  11. 
Or  forfeit  liquor  license.  Intoxicating 

Liquors,  {  lOS. 
Rewabds,  I  15. 

Royalties  on  patented  invention.    Patents,  | 
219. 

Sale  of  property  in  hands  of  receiver.  Rb- 
CEIVEBS,  I  133. 
Of  property  of  decedent.    Executobs  and 

Administbatobs.  H  332-358,  320. 
Of  property  of  Infant    Guabdiar  and 
Wabo,  H  77-114. 
SciBE  Facias. 

Scire  facias  to  enforce  ball  bond.    Bail,  || 
25-30,  81-95. 
Judgment   Judouent,  |  856. 
Recognizance.     Rbcognizanceb,  |  11. 
Scire  facias  to  revive  jndgment.  Judgment, 
S  870. 

Security  to  keep  the  peace.   Bbkach  of  the 

Peace,  |  20. 
Separate  maintenance.    Husbard  and  Wife, 

II  285-299. 

Services  or  wages  of  child.    Pabbnt  and 
Child,  |  6. 


Services,  etc. — (Cont'd), 

Supplies  and  otber  expenditures  for  paupers. 
Paupees,  S  52. 

Setting  aside  assessment  for  public  improve- 
ments. Muricipai.  Oobhobatiorb,  | 
513. 

Assessment  or  for  reaaseasment  Taxa- 
tion, 8  500. 
Assignment  for  benefit  of  creditors.  Afl- 

8IONMENT8  FOB  BENEFIT  OP  CbEDITOBS, 

S§  351-356. 
Award  of  arbitrators.    Abbitbation  and 

Award,  ||  77,  78. 
Conveyance  fraudulent  as  to  wife.  Di- 
vorce, I  276. 
Execution  sale.    Execution,  §  256. 
Fraudulent  conveyance.   Fraudulent  Con- 
veyances. II  237-242.  245-248,  250-255, 
258-300,  304,  306-321,  326-327. 
Mortgage.   Chattel  Mobtgaoes,  |  202. 
Sale  of  property  of  decedent  Exbcutobb 
and  Administbatdsb,  I  380. 
Settlement,  signing,  and  filing  of  bill  of  excep- 
tions.  Exceptions,  Bill  or,  81  31-59. 
Slander  <tf  property  or  title.   Libel  and  Slan- 
der, I  139. 

SPECDIO  PBBPOBlfAirOB,  H  102-131. 

SUBBOOATIOR,  |  41. 

Subscriptiona.   Subsobiptionb,  |  21. 

To  corporate  stock.  Cobpobatiors,  |  9a 
Suing  or  defending  on  behalf  of  corporation. 

GOBPOBATIONS.  H  202-212. 
Summary  proceedings  against'  sfaerilb  or  con- 
stables.   Sbbbiffs  and  Corbtableb,  I 
125. 

Between  co-sureties.  Pbiroipal  ard  bube- 
TT,  1 109. 

Bonds  of  guardians.  Guabdiar  ard 
Wabd,  8  18L 

Bonds  of  public  officers.  Shbbiffb  and 
Corstablbb,  I  159. 

By  client  against  attorney.  Attobnet  and 
Client,  |  128. 

By  landlord  to  recover  possession  of  leas- 
ed premises.  Landlord  and  Tenant,  If 
293-^ia 

By  surety  against  principal.  Principal 

AND  Subety,  8  189. 
To  recover  books,  papers,  and  other  appnr- 
tenances  of  public  office.   Ofkicebs,  I  85. 
Sunday  contracts  and  transactions.  Sunday, 
II  18-23. 

Supplementary   proceedings.     Execution,  || 

358-414. 
Tobtb,  81  23-29. 

Transfer  of  causes  from  one  state  court  to  an- 
other.  Courts,  |  487. 

Tbbspabb,  81  34-58,  65-74. 

Tbovbb  and  GoNvkbsior,  II  18-71. 

Unlawful  detainer  of  leased  premises.  Land- 
LOBD  AND  Tenant,  {  291. 

Unpaid  taxes.  Taxation,  ||  583-597. 

Use  AND  Occupation,  |$  6,  8-11. 

Vacation  of  highway.    HionwAYS.  |  77. 

Or  set  aside  judgment  of  divorce.  Ditobcb* 
I  167. 
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Tloladon  of  cItU  rights  lam.   Civil.  Rights, 
113. 

Wages.    MA8TEB  AND  SEBVAITT,  |  80. 
WOBK  AND  L&BOE,  H  21-30. 

WEongful  assessment  or  collection  of  license 
fees  or  taxes,    LIcensks,  i  35. 

Cancellation  of  issarance  policy.  Insur- 
ance, I  237. 

Discharge  of  scrrant   Master  and  Sebv- 
AMT.  fii  34-44. 

Discharge    of    teacher.    Schools  and 
School  Distbzctb,  $  142. 

Distress  for  rent.    Landlobd  and  Ten- 
ant, f  274. 

Ehforcement  of  assessment  or  tax  for  pub- 
lic improvement — 
Dbains,  i  91. 
HZOHWATS,  I  14S. 

Kiforcement  of  municipal  taxes.  MoNici- 
PAL  COBPOBATIONS,  $  979. 

Enforcement  of  taxes.    Taxation,  §  613. 

Execution.    EsECirriON,  §§  463-472. 

Search  and  seizure.    Seabcbes  AND  Sei- 
ZUBES,  {  8. 

P«Ttl«BlRr  pmoeedinsa  Ih  Mtloas. 

See— 

Abatement  and  Revivai^ 

AmOAVITS. 

Appeabance. 

Appointment  of  guardian  ad  litem  or  next 

friend.    Infants,  |  80. 
Assistance.  Warr  op. 

Commencement  of  action,  in  general.  Action, 
164. 

Oossolidation  of  actions.  Action,  H  54-59. 

Continuance. 

Cosn. 

Uauaoes,  SS  141-228. 

Demurrer  to  evidence.   Tbial,  |f  150-158. 

Depositions. 

Directing  verdict.    Trial,  |S  167-180. 
DlSUISSAL  AND  NONSUIT. 

IMsmissal  or  nonsuit  at  trial.   Tbial,  H  130- 

162. 
Evidence. 

Examination  of  witnesses.     Witnesses,  f§ 

226-307. 
ExBccnoN. 

InstmcUons  to  jury.    Tbial,  |§  184-296. 
Inues  in  equity  for  trial  by  jury.    E<tuiTr,  { 

379. 
JCDOllENT. 

JoDiciAii  Sales.  ^ 

JCET. 

LiHiTATioN  OP  Actions. 
Motions. 
Nb  Exeat. 
New  Tbial. 

NoMuiL   Tbial,  fiS  15^-162. 

Notice  of  pendency  of  action.   las  Pendens. 

Pakties. 

fueadino. 

Proceedings  for  violation  of  injunction.  In- 
junction, i  230. 

PlOCESS. 

Recognizances. 


Rbfebence. 
Removal  or  Causes. 

Rerival  of  action.  Abatement  and  Revival, 
H  71-77. 

Of  judgment    JttdgiibNT,  |S  852-872. 
Settlement  signing,  and  filing  of  bill  of  excep- 
tions. Exceptions,  Rill  op,  H  31-58. 
Severance  of  actions.   AonoN^  i  60.  , 
Stipulations.  • 
Ten  DEB. 

Transfer  of  canses  from  one  state  court  to  an- 
other.  COUBTS,  H  220  (1,  3-5),  482-488. 
Trial. 
Venue. 

Verdict   Tbial,  «  318-386. 

Particular  rcmedlea  In  or  Incident  to  «c- 
tiona. 

See— 

Arekst.  S$  7-57. 
Attachment. 
Bail,  §§  2-36. 
Deposits  in  Coubt. 
Discovery. 
Gabnishment. 
Injunction. 
Intebpi-eadeb. 
Ne  Exeat. 

Payment  into  court    Tendbs,  8|  23-27. 

Receivers. 

Scire  Facias. 

Stay  of  proceedings.  Action,  SS  67-69. 

SUPEBSBDEAS. 

Writ  of  assistance.  Assistance^  Wbit  of. 

Proeednro  Im  erimlnal  vvoMOBtloaa. 

See— 

Abbbst,  is  61-72. 
Bail,  H  41-M. 

CbIMINAL  IiAW. 

Depobitions. 

Examination  of  witnesses.  WiTKlssss,  H  220- 

307. 
Extradition. 

Pines. 

Grand  Jurt. 

Habeas  Corpus. 

Indictment  and  Infobhation. 

Jury. 

Pabdon. 

Search  warrant    Seabchbs  and  Seizubes. 

Pvoeednre  In  czerclNe  of  apeoinl  or  lim- 
ited JarlsdIotlOB. 

See— 

Admiralty — 

Admiralty. 

Collision,  {  117. 

Shipping,  |  200. 
Bankbuptcy. 
Equity. 
Insolvency. 

Justices'  courts  in  civil  cases.    Justices  ov 

the  Peace,  H  66-138. 
Municipal  courts.    Courts,  §  ISO. 
Naturalization.   Auens,  §  68. 
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Probate  and  administratioih— 

COUBTB.  8  202. 

ExEcnoBa  and  Administrators.  {§  20- 

23.  25-27,  32.  ?tr>.  37.  63-72,  83-89.  191. 

192.  104,  23C-250.  2S3.  314.  315,  332- 

358.  468-474,  501-516,  520. 
GUABDIAIT  AND  Wabd,    {{  8-20,  77-114, 

137-165. 

Pttkcedare  In  ov  by  partlcalar  conrta  or 

Adoption  by  federal  courte  of  practice  of  state 

courts.    CouBTS.  {  355, 
Courts  of  appellate  jurisdiction.    Courts,  $| 
209,  220. 

Of  general  original  jurisdiction.  CouBTa, 
S  132. 

Federal  courts,   Coi'RTs.  S  3ri5, 
Justices  of  the  Peace.  139-209. 
Probate  courts.    Courts,  §  202. 
United  States  District  Courts.   Courts.  S  424. 
Supreme  Court.   Courts.  H  377-394. 

Proecdare  on  review. 

See— 

Appeai.  and  Error, 

Appeal  from  municipal  court.   CouBTS.  S  190. 
Certiorari,  ff  42-44. 
Criminal  Law.  if  1004-1199. 
Exceptions,  Bill  of. 
New  Trial. 

Transfer  of  causes  from  one  stale  court  to 

another.   Courts,  S  220  (3). 
Wills.  <§  357,  3G2-3G4,  308,  371,  3S3-380, 
393-400. 

PRECIPE. 

Execution,  {  76. 
Pbocess,  i  22. 

PRAYER. 

See- 
Appeal— 

Appeal  and  Ebbor,  |  360. 

Justices  or  the  Peace,  |  150. 
InstructioDS— 

Cbiuinal  Law,  ||  824-835. 

Trial,  §8  255-269. 
Relief.    Pleading,  g  72. 

Effect  on  construction  of  pleading.  Plead- 
ing, S  34. 

In  action  to  foreclose  mortgage.  Mortga- 
ges, S  453. 

Id  action  to  set  aside  transfer  in  fraud  of 

creditors     or     subsequent  purchasers. 

Fraudulent  Convbtances,  |  265. 
In  application  for  injanctioD.  Injunction, 

SI  lis,  140. 
In  equity.    Equity,  |  1S8. 
In  iDformatlon  In  quo  warranto  proce«dings. 

Quo  Wabbanto,  I  48. 
In  suit  to  quiet  title.    Quieting  Title, 

I  34. 


PREAMBLE. 

See  Statutes.  H  40,  210. 

PRECATORY  TRUSTS. 

See  Wills,  i  673. 

PRECATORY  WORDS. 

See— 

Construction  of  testamentary  words.  WiLl*, 
S  467. 

Effect  as  cutting  down  fee  simple.    Wills,  S 
601. 

PRECAUTIONS. 

fi<e— 

Against  injur;  from  condition  or  use  of  land, 
buildings,  and  other  structures.  Neou- 
GENCE,  IS  49-51. 
Or  recurrence  thereof,  admissibility  of  evi- 
dence.   Neqlioence,  I  131. 
To  travelers  on  street  or  highway — 
Highways,  S  194. 

Municipal  Corporations,  SI  70^7981 

PRECEDENTS. 

Rules   of   decisions   of   courts   in  geoeraL 
see  CouBTS.  |$  88-97. 

PRECEPT. 

For  collection  of  aaeMmeDt  for  public  tmprove* 
mcntBt  lee  Municipal  Cobpobationb.  |  332. 

PRECINCTS. 

Election  precincts.    EucrioHs,  {  48. 
Municipal  corpoiatitHis.    Municipal  Gobpo- 
rations,  {  40. 

PREDICATE. 

impeachment  of  witnesies,  see  WiTNtSSKfi,  |S 
373.  388,  396. 

PRE-EMPTION. 

See  PuBUO  Lands,  f  34. 

PRE-EXISTING  LIABILITY. 

See— 

Consideration  for  Ull  or  note.    Bills  and 
Notes,  |  94. 
Gontrac^- 

Chatttl  Mobtoaoes,  S  32. 
Contracts,  S  67. 
Mobtoaoes,  |!  25,  153. 
For  contract  of  sale,  sufficiency  to  consti- 
tute bona  Gde  purchase — 
Sales,  f 

Vendob  and  Pubchaser,  S  237. 
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CooBidention.  etc— (Cont'd). 

For  coQTejasce  or  other  transfer,  raffidency 
u  to  creditors  or  aubsequent  purchaaers. 
Fbauduz^t  OONVETAKCK8,  H  85-00. 

PREFERENCES. 

Set— 

Affecting  nlidlty  of  conreyance  u  to  creditors. 

Fkaddcleut  Cokvetances,  H  115-128. 
Ciaitni  for  wages.    Masteb  and  Sbbvant,  S 

82. 

Br  Br  to  partlealar  elaweB  of  peraoBa* 

See— 

Caibieks,  is  13,  32,  199. 

Creditors,  lavs  impairing  obligation  of  contract. 

CoHSTirtrnoNAr,  Law,  |  162, 
Debtor  prior  to  bankruptcy  proceedings.  Bank- 

KTPTCT,  H  158-166. 
InaolTeot  bank.    Banks  and  Banking.  §  74. 
Gorporatiwu.   CoBPOBAnOHS.  IS  544,  545. 

Ib  partlevbiv  acts,  traitMtetloMS,  or  pro* 
ceedlnv*. 

Bet— 

ASSIONHENTS  FOB  BENEFIT  OF  CBEDITOBS.  H 
Ul-118. 

COHPOSmONB  WITH  Cbedxtobs,  SI  13,  20. 

Diitribndon  of  funds  of  estate  assigned  for 
bea^t  of  creditors.  Assionuents  fob 
Bekbtit  of  CBEDITOBa,  H  308-310,  312. 
Of  insolvent  bank.  Banks  and  Bank- 
ing, I  80^ 

PREGNANCY. 

Cause  of  death  insured  against;  see  Insubance, 
I  787. 

PREJUDICE. 

Bet- 

Appeal  hj  coansel  to  prejudice  of  Snrj— 
Cbiuinai.  Law,  S  723. 
Trial,  |  12S. 
By  trial  court  to  prejudice  of  jury— 
CsiiiiNAL  Law,  f  812. 
Trial^  I  245. 
tHsminal  of  action  without  prejudice.  Dis- 
missal AND  Nonsuit,  §  75. 
Estoppel  in  pais.    Estoppel,  S  58. 
Jodge  as  disqualification.   JCDOES,  |  49. 
As  ground  for  change  of  Tenue— 
Cbiminaz.  Law,  |  125. 
Venue,  SI  41,  49,  61,  06.  67. 
Judgment  without  prejudice  as  bar  to  another 

action.   Judgment.  {  565. 
Jnror.   JuET,  S  97* 

Ground  for  new  trial.   NEW  Trial,  S  77. 
Indies.  EQunr,  M  72,  73. 
Local  prejudice  as  ground  for  change  of  venue. 

Tenue.  H  45.  67.  72,  74. 
Rmrsal  in  civil  actions.  Appeal  and  Ebbob, 
IS  1025-1074. 
In  t^ininal  cases.    Cbihinai.  Law,  || 
1161-1177. 

Witness,  ground  tor  impeachment  Witness- 
bs,  SI  363-374. 


PRELIMINARY  EVIDENCE. 

See- 
Order  of  admission  of  evidence  dependent  on 
preliminary  proof— 
Criminal  Law,  |  681.  ' 
Trial.  (  GO. 
Proof  of  competency  of  witness  as  preliminary 
to  introduction  of  expert  testimony.  Evi- 
dence, I  S45. 
Of  conspiracy  as  preliminary  to  introduc- 
tion of  acta  and  declarations  of  con- 
spirators as  codefendants — 
Criminal  Law,  §  427. 
Evidence,  S  2G0. 
Of  execution,  and  authentication,  of  docu- 
ments offered  in  evidence — 
Criuinal  Law,  88  442,  444. 
Evidence,  S8  369-378. 
Of  facts  preliminary  to  Introduction  of  ad- 
missions.  Evidence,  §S  255-260. 
Of  facts  preliminary  to  introduction  of  dy- 
ing declarations.  HouiciOE,  |  216. 
Of  facts  preliminary  to  introduction  of  evi- 
dence given  at  former  trial  or  in  other 
proceeding.   Evidence.  |  581. 
Of  voluntary  character  of  confessions  as 
preliminary  to  their  Introduction  la  evi- 
dence.  Cbiicihal  Law,  |  531. 

PRELIMINARY  EXAMINATION. 

Sec- 
Explanation  of  inconsistency  between  testimony 

at   trial   and   at   pteliminary  examination. 

Witnesses,  8  396. 
Terson  accused  of  crime.    CRIMINAL  LAW,  H 

222-226,  220-237,  240,  241. 

PRELIMINARY  INJUNCTION. 

See  Injunction,  H  135-183. 

PREMATURE  ACTION. 

See— 

Abatement  and  Revival,  S  20. 
Dismissal  and  Nonsuit,  |  S3. 

PREMATURE  APPEAL 

See  Appeal  and  Ebbob,  S  337. 

PREMEDITATION. 

See- 
Element  of  murder.  Homicide,  H  14, 130,  l.'j5- 
158,  232,  286. 
Of  willful  negligence.   Neqliobncb,  S  11< 

PREMISES. 

Repugnancy  between  premises  and  habendum 

of  deed,  see  Deeds,  |  07. 
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PREMIUMS. 

Contest  for  as  Tiolation  of  gaining  laws.  Gam- 
ing, S  7. 

iMurance  premiums.   Insukance,  SS  381,  186, 
188,  189,  349-370,  731-742. 
Payment  as  essential  element  of  contract 
Inbubancb,  I  137. 
Loans    by    building    and    loan  associations. 
BUILDINO  AND  LOAN  ASSOCIATIONS,  |  31. 

PREPONDERANCE. 

See  Evidence,  |  598. 

PREROGATIVE  WRITS. 

flee— 

Cebtiobasi. 
Habeas  Corpus. 
Mandauus. 

Origical    jurisdiction    of    appellate  courts. 

Courts,  g  207. 
Pbohibition. 
Quo  Wabbanto. 

PRESBYTERIANS. 

See  Religious  Sooibties,  ff  1,  10-12,  23,  34. 

PRESCRIPTION. 

Acauisition  of  rights— 
ADVEB8E  Possession. 
Kasemerts,  {§  4-11. 
Nuisance,  {$  11-14,  66,  78. 
Paett  Walls,  i  4. 

Watebs  and  Water  Courses,  if  137-182, 
164,  179. 

To  maintain  culTert  nnder  highway 

HXGHWATB,  I  1B3. 

Raxlboads,  I  94. 
To  uae  railroad  tracks.  Bailboads,  |  35G. 
EstabliBbment  of  Ughways.    Hiohwatb,  §! 
1-17. 

Of  street*.    Municipal  Cobfobations,  | 
648. 

LiuiTATiON  OT  Actions. 

Physicians'  prescriptions,   liabilities  of  drug- 
gists for  illegal  or  negligent  compoundli^. 
DRnaaisTs,  g{  7-10. 
Uabilities  of  physicians  for  negligence  in 
writing.   Physicians  and  Sueqkons, 
16-18. 

Sale  of  intoxicating  liquor  on  prescription. 
Ihtoxioatino  IdquoBB,  1 155. 


PRESENTATION. 

8eth- 

Claims  against  carrier  for  losw  of  or  injury  to 
goods.   Careiebs,  gg  125%,  159,  180. 

Against  carrier  for  loss  of  or  injury  to  live 
stock.    Carriers,  g  218. 

Against  county.  Counties,  gg  197,  208, 
213. 

Against  estate  assigned  for  beueOt  of  cred- 
itors.     ASSIONMENTS    FOB    BENEFIT  OW 

Creditors,  §  302. 
Against  estate  of  decedent.  Executors 
AND  Admin ISTBATOBS,  gg  222-225,  227- 
233. 

Against  estate  of  ward.  Guabdian  and 
Ward,  g  07. 

Against  insolvent  bank.  Banks  and  Bank- 
ing, g  80. 

Against  railroad  company  for  injuries  to 
animals  on  or  near  tracks.  Bailboads, 

g  430. 

Against  telegraph  or  telephone  company 
for  negligence  or  default  in  transmission 
or  delivery  of  messages.  Teleqeaphs 
and  Telephones,  g  54. 

Against  town.   Towns,  g  62. 

In  partnership  accounting.  Pabtnership, 
g  341. 

Fraudnlent  claims  to  public  officers.  Faus 
Pbbtbnsbs,  H  1^  37. 


PRESENTMENT. 

Sec— 

Bills  and  Notes,  gg  385-423,  4G9,  4S2,  498, 

510,  526. 
Indiotuent  and  Infobmation. 

PRESERVATION. 

Ballots  cast  at  election,  see  Eubctiohs,  g  ^S5. 


PRESENCE. 

Admissibility  of  dying  declarations  aa  depend- 
ent on  whether  made  in  defendant's  presence, 
see  HouiciDE,  g  205. 


PRESIDENT. 

Of  corporation,  authority  and  functions  In  gen- 
eral, see  Cobfobations,  g  300. 

PRESIDENT  OF  THE  UNITED 
STATES, 

Right  to  govern  by  martial  law,  set  Wab,  g  31. 

PRESS. 

See  Nbwspapbbs. 

PRESUMPTIONS. 

Appeal— 

Appeal  and  Erbob,   gg  900-939,  1031, 
1091. 

Criminal  Law,  g§  1140-1144,  1163. 
Criminal  Law,  gg  305-323. 
Evidence,  gg  53-S9. 
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Pleading  matters  of  presamptioD — 

Indictment  Ann  InroBiCATiOH,  |  62. 
PUADIHO,  I  7. 

PRETENSL 

See  FAtSB  PBBTBR8E8. 

PREVENTIVE  RELIEF. 

See  iKjuNcnon. 

PRICE. 

See— 

Goods  Fold.    Sales.  §§  1,  74-77. 

Actions  to  recover.    Sales.  340-365. 
Nature  and  amount  as  affecting  applica- 
tion of  statute  of  frauds.   Pbauds,  Stat- 

UTK  OF,  8  85. 

Inadequacy,  ground  for  opening  or  vacating  ex- 
ecution sale.   Execution.  §S  250,  2rii. 
Ground  for  openiDg  or  vacating  judicial 
sales  in  generaL    Judicial.  Sales,  SS 
39,  40. 

I.and  sold.   Ybndob  and  Pubchaseb,  60, 

70. 

Liquor  Bold,  allegatiouB  in  indictment  or  infor- 
mation for  violation  of  liquor  laws.  Intox- 
icating LiQUOBS,  S  218. 

Uonicipal  relations  of  chaises  and  prices. 

MimiCCPAL  COEPOBATIONS,  f  619. 


Quotations  of  prices  on  exchange  or  board  of 
trade.    Exchanges,  S  13. 

Regulation  of  prices  as  denial  of  equal  protec- 
tion of  laws.  Constitutional  Law,  | 
242. 

As  deprivation  of  property  without  due  pro- 
cess of  law.  Constitutional  Law,  | 
208. 

PRIEST. 

See  Rblioious  Societies,  S  27. 

PRIMARY  ELECTIONS. 

See  EUECnONS,  f  126. 

PRINCIPAL. 

Application  of  payments  to  principal  or  InSerett^ 
see  Patuent,  i  42: 

PRINCIPAL  AND  ACCESSORY. 

See— 

Allegations  in  indictment  or  information.  In- 
dictuent  and  Infobuation,  I  84. 

Cbiminal  Law.  {§  5&-81. 

Homicide,  i%  30,  83,  305. 

Variance  between  allegations  and  proof.  In- 
dictment AND  Infobuation,  {  174. 
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Scope-Note, 

■  [INCLUDES  tbe  relation  of  agency  created  by  letters  of  attorn^  or  other  express 
appointment,  or  arising  by  Implication;  extent  and  exercise  &f  the  antiiorl^  conferred 
and  ratification  of  assumed  authority;  rights,  powers,. duties,  and  liabilities  of  tbe  parties 
as  between  themselres  and  as  to  others  Incident  to  the  reiatlon ;  and  legal  proceediugs 
relating  thereto. 

[EIXCLUDES  agency  Implied  ^m  or  Incident  to  the  marital  or  parental  relations  (see 
HiMbantf  and  Wife;  Parent  aud  Chttd) ;  agency  Inrolred  In  tbe  exercise  of  a  particular 
rocatlon  or  occupation  (see  Attorney  and  CMent..*  Brokera;  Factora;  Insurance;  and  otber 
specific  heads) ;  and  corporate  or  public  officers  and  agents  (see  Corporations;  Officert;  and 
titles  of  particular  officers).  For  complete  list  of  matters  excluded,  see  cross-referraces, 
post] 

Analysis. 

I.  The  Relation. 

(A)  Creation  and  Exi^rnck. 

§  3.  Agency  distinguished  from  other  relations. 
§  4.  Capacity  to  appoint  agent.' 
§  7.  Appointment  of  agent. 

§  10.  Letters  or  powers  of  attorney  under  seat 

§  11.  Instruments  in  writing  not  under  seal. 

§  14.  Implied  agency. 

§  18.  Evidence  of  agency. 

§  19.  Presumptions  and  burden  of  proof. 

§  20.           Admissibility  in  general. 

§  21.    Testimony  of  agent. 

§  22.           Declarations  and  acts  of  agent 

§  23.   Weight  and  sufficiency. 

§  24.  Questions  for  jury. 

§  25.  Estoppel  to  assert  or  deny  agency. 

§  26.  Scope  and  extent  of  agency. 

§  27.  Assignment  of  contracts  of  agency, 

§  28.  Duration. 

(B)  Termination, 

§  31.  Fulfillment  of  purpose. 
§  32.  Revocation  by  principal. 

§  33.           Right  to  revoke  in  general. 

§  36.  Acts  constituting  revocation  in  general. 

§  38.    Notice  of  revocation. 

§  39.    Time  of  taking  eflfect. 

§  40.           Evidence  of  revocation, 

§  41.           Damages  for  revocation. 

§  43.  Death  of  prmcipal. 

II.  Mutual  Rights,  Duties,  and  Liabilities. 

(A)  Execution  of  Agency. 

§  47.  Duties  of  principal. 

§  48.  Nature  of  agent's  obligation. 

§  49.  Authority  conferred  as  between  principal  and  agent. 
§  51.  Construction  of  letters  or  powers  of  attorney. 

§  54.  Delegation  or  substitution. 
§  61.  Skill  and  care  required. 
§  62.  Custody  and  care  of  principal's  property. 
§  63.  Sale  or  other  disposition  of  principal's  property  and  pro- 
ceeds thereof. 
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EL  Mutual  Rights,  Duties,  and  Liabilities — Continued. 

(A)  Execution  op  Agency — Continued. 

§  64.  Collection  of  debts  due  principal. 

§  67.  Liability  for  interest. 

§  69.  Individual  interest  of  agent. 

§  70.  Acting  for  parties  adversely  interested. 

§  72.  Conversion  or  embezzlement. 

§73.  Subagents. 

§  75.  Repudiation  or  ratification  of  agent's  acts. 
§  76.  Estoppel  as  between  principal  and  agent. 
§  78.  Actions  for  accounting. 

§  79.  Actions  for  negligence  or  wrongful  acts  of  agent. 

(B)  Compensation  and  Lien  of  Agent. 

§  81.  Right  to  compensation  in  general. 
§  83.  Amount  of  salary  or  commission. 
§  83.  Additional  compensation. 
§  84.  Deductions  and  forfeitures. 

§  85.  Reimbursement  of  advances,  expenses,  and  losses. 
^  89.  Actions  for  compensation. 
§90.  Lien. 

in.  Rit;hts  and  Liabilities  as  to  Third  Persons. 

(A)  Powers  op  Agent. 

§  91.  Representation  of  principal. 

§  92.           In  general. 

§  93.    General  agency. 

§  94.    Special  agency. 

§  95.  Express  authority. 

§  97.   Construction  of  letters  or  powers  of  attorney. 

§  98.  Implied  and  apparent  authority. 
§99.           In  general. 

§  100.           Principal's  property  and  business. 

§  101.   Contracts  in  general. 

§  102.    Contracts  of  employinent. 

§  103.    Purchases,  sales,  and  conveyances. 

§  104.    Warranties. 

§  105.           Collection  of  debts  due  principal. 

§  109.           Negotiable  instruments. 

§110.    Guaranty  and  suretyship. 

I  111.           Release,  settlement,  compromise,  or  forbearance. 

1 113.    Conduct  of  litigation. 

§  114.          Confession  of  judgment. 

§  115.    Representations. 

§  116.  Undisclosed  limitation  of  authority. 

§  117.  Necessity  of  writing  or  seal  to  confer  power, 

§  118.  Evidence  as  to  authority. 

§  119.    Presumptions  and  burden  of  proof. 

1 180.   Admissibility  in  general. 

1 122.           Declarations  and  acts  of  agent. 

§  123.           Weight  and  sufficiency. 

§  125.  Acting  in  principal's  name. 

§126.           Execution  of  written  instruments. 

§  127.  Rights  acquired. 

§  128.   Agent's  acts  in  general. 

§  130.  Liabilities  incurred. 

§  131.           Agent's  acts  in  general. 

1132.   Agent's  contracts. 
133.          Credit  ^iven  to  agent. 
136.           Liabilities  of  agent. 
137.  Estoppel  to  deny  authority. 
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III.  Rights  and  Liabilities  as  to  Third  Persons — Continued. 

(B)  Undisclosed  Agency. 
139.  Acting  in  agent's  name. 
143.  Rights  of  undisclosed  principal. 

§  145.  Liabilities  of  undisclosed  principal. 
§  146.  Liabilities  of  agent  of  undisclosed  principal. 

(C)  Unauthorized  and  Wrongful  Acts. 
§  147.  Duty  to  disclose  or  ascertain  authority. 
§  148.  Knowledge  or  notice  of  extent  of  authority. 
§  149.  Unauthorized  assumption  of  agency. 
§  1.50.  Effect  of  exceeding  authority  in  general. 
§  151.  Acting  after  termination  of  authority. 
§  152.  Unauthorized  dealings  with  principal's  property. 
§  153.  Payments  by  agent. 
§  155.  Unauthorized  contracts  of  agent. 
§  156.  Representations  of  agent. 
§  158.  Fraud  of  agent. 

§  159.  Negligence  or  wrongful  acts  of  agent. 
§  1601^.  Individual  interest  of  agent. 
§  161.  Repudiation  by  principal. 

(D)  Ratification. 
§  163.  Nature  and  grounds  in  general. 
§  164.  Acts  capable  of  ratification. 
§  166.  Knowledge  of  facts. 
§  168.  Implied  ratification. 

§  169.    In  general. 

§  ItO.  Acquiescence. 

§  171.           Acceptance  of  benefits. 

§  172.  Ratification  in  part. 
§  173.  Evidence  of  ratification. 
§  175.  Operation  and  effect. 
§  176.  Retraction. 

(E)  Notice  to  Agent. 
§  177.  Imputation  to  principal  in  general. 
§  178.  Scope  of  agency  or  authority. 
§  179.  Time  of  notice  to  agent. 

(F)  Actions. 

§  183.  Rights  of  action  by  principal  or  agent  or  both. 
§  184.  Rights  of  action  against  principal  or  agent  or  both. 
§  185.  Defenses  against  principal  or  agent. 
§  186.  Defenses  by  principal  or  agent. 
§  188.  Parties. 
§  189.  Pleading. 
§  190.  Evidence. 
§  191.  Trial. 

§  198.  Appeal  and  error. 

Cross-References. 


Bee-' 

Accepting  cODTeyaoce  from   ageat.  Vendor 

AND  Purchaser,  g  151. 
Admissions  by  a^nt  or  repreaentatire.  Crim- 
inal Law,  8  410. 
Agency   as  defense   to   criminal  prosecution. 
Cbihinal  Law,  S  58. 
Of  mortgagor  tor  mortgagee  in  respect  to 
possession  or  control  of  mortgaged  prop- 
erty. Chattel  Mobtoages,  8  189. 


Agents'  bonds,  breach  of  conditioni.  Boitds, 

S  112. 

Scope  and  extent  of  conditions.   Bonds,  | 
50. 

Autliority  to  contract  as  affecting  right  to  me- 
dianiG*!  lien.  Miohakics*  Ldbivb,  H  Tl* 
72. 

To  enter  appearance  for  another.  AxvtiB- 

ANCK,  8  3. 
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Competency  of  agent  to  testify  fer  priocipal  as 
to  transactions  with  person  since  deceased  or 
incompetent    Witnesses,  §  141. 
Constniction  and  operation  of  bonds  executed 

in  representatiTe  capacity.   Bonds,  §  55. 
CoDtracta  and  conveyances  relating  to  married 
woman's  separate  property  by  agent.-  Hus- 
BARD  AND  WlFK,  8 
Criminal  responsibility  of  agent  for  illegal  sale 
of  intoxicating    licjuors.  Intoxicatinq 
LiQuoRB,  H  167,  lti9. 
Of  principal   for   illegal   acts   of  agent 

Cbdiinai.  Law,  S  62. 
Of  principal  for  illegal  sale  of  intoxicating 
liqaors  by  agent.     Intosicatino  Liq- 
noHS,  8  16S. 
Declarations  by  agent  as  evidence  against  prin- 
cipal.  Evidence,  SS  240-244. 
As  part  of  rea  gestte.   Evidence,  8  121- 
Preliminary  proof  of  existence  of  agency  or 
authority.    Evidence,  {  258. 
neposits  in  bank  by  agent  Banks  and  Bakk- 
INO,  {  130. 

Embezslement  by  agent    Embezzlement,  8  14. 

UamiahmeDt  of  property  or  funds  held  by  agent, 
Imker,  or  factor.   Oabnisbment,  §  52. 

Independent  contractors.  Master  and  Serv- 
ant. II  31i>-324. 

Indorsement  of  bill  or  note  in  representative 
capacity.   Biixs  and  Notes,  8  197. 

Larreoy  by  agent  Labcent,  8  15. 

UaUIities  of  parties  to  bills  or  notes  signed  in 
representative  or  fiduciary  capadty.  Bills 
AND  Notes.  8  123. 

UaUlity  of  infant  for  necessaries  procured  by 
agent  iNFANTSt  f  50. 
Of  principal  for  false  Imprisonment  by 
•tent   Faxae  Ihpbisonmeitt,  |  15. 

Ucenae  of  eonunerdal  travelers  as  regnlation  of 
commeice.   CouiCEBCE,  8  66. 

Master  aud  Sebvant. 

Nei^licuice  of  agent  imputable   to  principal. 

XBOLIOEHCBt  8  90. 
I^itnership  as  matnal  agency.  PASTNEBsnip, 

I  14. 


Place  of  agency  as  affecting  venue  of  action 

against  principal.    Venue,  8  29. 
Relation  as  affecting  imputed  negligence.  Neo- 

UOKNCE,  8  89. 
Replevin  against  agent  for  goods  of  principal. 

Replevin,  8  10. 
Resulting  trust  in  favor  of  agent.    Tbubts,  8 

79. 

Retention  of  possession  by  seller  as  agent  of 
buyer  as  element  of  fraud  as  against  creditors. 
Fbaudulewt  Conveyances,  J  145. 
Bight  of  principal  to  follow  embezsled  funds  to 
property  purchased  by  agent.   TRUSTS,  |  356. 
Rule  of  principal  and  agent  as  applicable  to 

conveyance  by  legatee.    Wills,  |  742. 
Service  of  process  on  agent.   Pbocebs,  8  80. 
Signatures  of  agents  to  memoranda  of  contracts 
Tvitbin  statute  of  frauds.   Pbauds,  Stat- 
ute OF,  8  lie. 
To  writings  creating  or  conveying  estates  or 
interests    in    real    property.  Fbauds, 
Statute  of,  g  102. 
Threats  by  agent  affecting  validity  of  contract 
In  goieral.   Ooktbacts,  f  96. 

Avener  In  pavtlenlw  relatloMs,  oflcea*  mr 
•eenpatloBB. 

Attoknet  and  Client. 

Banks  and  Banking,  H  S2-^7>  102-118,  162. 

Bbokebs. 

Building  and  I^an  Associations,  i  23. 

Cabbiebs,  88  47,  251,  252. 

Child  for  parent   Pabent  and  Child,  8  12. 

CoBFOBATioNS,  88  80.  282-361,  397-432. 

Counties,  88  60,  86^  61-102. 

Factobs. 

Husband  and  Wife.  |S  20-28%,  25,  138, 

14C 

Insurance,  8§  73-94. 

Master  of  vessel.    Shipping,  8  62. 

Municipal  Cobpobations,  88  214-220. 

Partner  for  firm.   Partnbbship.  88  125-163. 

Railroads,  8  17. 

States,  8  53. 

Towns,  {  62. 


I.  THE  REKATION. 

Breach  of  contract  of  agency  as  creating  con- 

Btmctive  trust    Tbusts,  8  101. 
BlOKEBS,  IS  7-1& 

lasurance  agents.   Insurance,  88  74,  78,  06- 

90. 

Parol  evidence  to  cons  true  contract  of  agency. 
Evidence,  |  460. 

(A)  CREATION  AND  EXISTENCE. 

Api^cation  of  statute  of  frauds  to  agreements 

Oct  to  be  performed  within  one  year,  see 

Frauds.  Statute  oe,  f  44. 
Employment  by  personal  representative  of  de- 

cedoit  see  Exeoutobs  and  Admihistratobs. 

8  97. 


Validity  of  agency  created  on  Sunday,  see  Bow- 
day,  8  11. 

8  3.   Ag-enoy  dlatln«iilsked   from  otlier 
relations. 

Sale  distinguished  from  agency,  see  Sales,  {  7. 

[a]    (Smp.  1866) 

Where  an  owner  of  land  warrants  agrees 
with  another  that  he  shall  locate  the  same,  and 
after  payment  of  all  expenses  should  receive  an 
interest  in  the  land  for  his  services,  it  creates 
the  relation  of  principal  and  agent,  and  not  a 
partnendiip.— Ellsworth  v.  Pomeroy,  20  Ind. 
168. 

[bl    (SttP- 1>87) 

One  who  Is  employed  by  the  purchasers  of 
goods  at  fAierifr s  sale  to  dispose  of  the  goods  for 
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them,  and  who  deposits  the  proceeds  of  sales 
made  from  time  to  time  in  bank  to  his  account 
as  "trustee,"  using  the  word  "trustee"  because 
he  haa  another  account  with  the  bank  aa 
"agent,"  is  neTerthetess  only  an  agent,  and  not 
a  trustee,  as  to  the  fund  so  deposited.— Bowe 
T.  Rand,  111  Ind.  20tf,  12  X.-  E.  377. 

[C]    (App,  1894) 

Tliere  is  in  legal  contemplation  a  difference 
between  an  agent  and  a  servant.  Agency  re- 
lates to  commercial  or  business  transactions, 
and  alwa>«  imports  commercial  dealing  between 
two  parties  by  or  through  the  medium  of  an- 
other, while  service  has  reference  to  actions  on 
and  concerning  thin^  and  deals  with  matters  of 
manual  or  mechanical  execution.— Kingan  &Co. 
T.  Silvers,  37  N.  EL  413,  13  Ind.  App.  80. 

Cd]    (App.  1900) 

Under  an  Instrument  In  the  form  of  a  lease 
a  part7  named  as  lessee  was  to  hare  control  of 
a  factor;,  and  was  to  retam  to  the  company 
owning  the  plant  the  profits  of  the  business  over 
a  fixed  amount  The  leasee  was  to  have  an- 
ttiority  to  employ  and  discharge  servants  to 
work  In  tbe  factory,  and  no  restrictions  as  to 
the  management  of  the  business  were  reserved 
by  the  lessor.  Held,  that  the  relation  of  land- 
lord and  tenant,  and  not  that  of  partnership  or 
agency,  was  created  hy  such  instrument.— Ault 
Wooden-Ware  Go.  t.  Baker,  58  N.  E.  205,  20 
Ind.  App.  374. 

Fob  Cases  fbom  Otueb  States, 

See  40  Cent.  Dig.  Princ.  &  A.  |S  3-12; 

32  Cent.  Dig.  Land.  &  Ten.  S  10. 
See,  also,  31  Cyc.  pp.  1190-1198. 

S  4.  Capaaltr  to  appoint  acast. 

Infants,  see  Infahtb,  S  S. 

For  Cases  fbou  Other  States, 

See  40  Cent.  Dig.  Frinc.  &  A.  8  13. 
See,  also,  31  Cyc.  pp.  120G--120S. 

I  T.  Appointment  of  agent. 

Appointment  of  corporate  agents,  see  Cobpoba- 

TION8.  S  285. 
Liability  for  false  imprisonment,  see  False  Iu- 

PKIBONHBNT,  f  15. 

Fob  Cases  fbom  Otheb  States, 

See  40  Cent.  Dig.  Princ.  &  A.  SS  lG-25. 
Bee,  also,  31  Cyc.  pp.  1215,  1216. 

S  10.  —  Letters  or  powers  of  attorney 
nnder  seal. 

Authority  conferred,  see  post,  8  97. 
Contract  of  employment  by  corporation,  power 
to  moke,  see  Cobpobationb,  S  456. 

[a]    (Sap.  1861) 
A  written  power  of  attorney  to  sell  land 
need  not  be  acknowledged  or  recorded. — Moore 
T.  Pendleton,  10  Ind.  481. 

[1*]    (Sup.  18SS) 
A  power  of  attorney  is  valid  as  between 
the  parties,  and  for  all  ordinary  pun>oae8,  with- 


out being  recorded.  Its  recording  !•  only  ma- 
terial when  notice  to  third  parties  is  requisfte. 
-Caley  v.  Morgan,  114  Ind.  350,  16  N.  E.  T90. 

[o]  (Sap.  189Q) 
A  |K>wer  of  attorney  to  sell  land  and  re- 
ceive payment,  though  ineffectual,  because  the 
officer  who  took  tiie  acknowledgmfut  was  not 
authorized  thereto,  confers  authority  to  make 
an  executory  contract  for  the  sale  of  land, 
which  is  not  affected  by  the  subsequent  mar- 
riage of  the  principal. — Joseph  v.  Fisherf  122 
Ind.  309.  23  N.  E.  856. 

Fob  Cases  fbom  Otueb  Statrs, 

See  40  Cent.  Dio,  Princ.  &  A.  8|  10-23. 
See,  also.  31  Cyc.  pp.  1218,  1217,  1229, 
1230. 

S  11*  —  laatnunonts  ta  wrlUas  not  nm^ 
der  seal. 

[a]  (Sap.  1897) 

A  contract  of  sale  by  an  agent  could  not 
be  enforced  against  the  principal,  where  it  ap- 
peared that  the  letter  granting  authority  to  the 
agent  to  make  the  contract  was  written  without 
the  authority  of  the  principal,  and  his  name 
signed  without  authority,  and  that  he  promptly 
repudiated  the  letter  when  it  came  to  his  knowl- 
edge and  never  ratified  the  act  of  the  agent. — 
CampbeU  r.  Galloway.  47  N.  E.  818,  148  Ind. 
440. 

Fob  Cases  fbou  Otheb  States. 

See,  also.  31  Cyc  pp.  1216,  1217.  1227. 

1 14.  Implied  aceney. 

Implied  authority  of  agent,  see  post,  IS  08- 
114. 

[■1     (Sup.  1S77) 

Where  a  creditor  prepared  a  note  payable 
to  himself,  and  a  mortgage  on  real  estate  be- 
lontring  to  his  debtor's  wife  to  secure  such  note, 
and  sent  tliem  to  the  debtor  to  sign  and  to 
procure  his  wife's  signature,  he  thereby  con- 
stituted the  debtor  his  agent  for  such  purpose, 
and  was  bound  by  the  representations  which 
the  husband  made  in  order  to  secure  the  wife's 
signature.— Haskit  t.  Elliott,  58  Ind.  483. 

[b]  (Sap.  tSGO) 

Where  a  son  consented  to  and  did  receive 
an  instrument  evidencing  an  obligation  from  his 
father,  and  agreed  to  deliver  it  to  the  obligee, 
who  had  no  notice  thereof,  on  the  father's  death, 
the  son  became  the  trustee  or  agent  to  accept 
delivery  for  the  third  person.— Hockett  T.  Jones, 
70  Ind.  22T. 

Ic]     (Sap.  1831) 

A  debtor,  who  has  received  from  his  cred- 
itor a  note,  either  in  blnnk  or  6Ited  up.  with  a 
request  that  he  get  security  thereon,  is  not 
thereby  made  the  creditor's  agent  for  that  pur- 
pose.— Helms  V.  Wayne  Agricultural  Co.,  73 
Ind.  32.-).  38  Am.  Rep.  147. 
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[d]  ($Bp.  1881) 
Plaiotlff  give  a  banker  some  montj  to  pay 
certaio  aotes  held  by  bim  for  collection,  vUcb 
he  misappropriated.  Held,  tbat  the  right  of 
■rtioD  was  in  the  creditor  as  against  the  bank- 
er, who  was  bis  agent,  and  not  In  plaintiff. — 
Woriey  t.  Moore,  77  Ind.  567. 

W  (Sap.  USfi) 
Where  a  person  assumes  to  bind  another 
In  Rspect  to  the  purchase  of  property  in  bis  al>- 
KDce,  some  relation  most  be  shown  to  exist  be- 
tween the  person  contracting  and  the  one  con- 
tncted  for.  and,  unless  such  authority  is  shown, 
or  unless  it  appears  that  the  person  for  whom 
it  was  made  afterwards  ratifies  it  on  a  sufficient 
(onsideiation,  it  created  no  obligation  against 
him.-Camahan  t.  Hughes.  9  N.  E.  78.  108  Ind. 
225. 

[fj  (App.  1892) 
An  iDRtructioQ  that  if  defendant  corpora- 
tion authorized  11.  to  erect  a  house  for  them 
with  their  money,  and  he,  having  done  so  for 
the  purpose  of  selling  their  beer  or  kpeping  the 
Mmp.  thereafter  printed  in  large  letters  on  the 
Ride  of  the  home  the  name  of  defendant  with 
the  words  "L.  H.,  Agent."  and  such  fact  came 
to  defendant's  knowledge,  but  it  did  nothing  to 
provpnt  him  ftom  keeping  the  sign  where  the 
public  would  see  it.  that  would  constitute  a 
holding  out  of  H.  as  their  agent,  was  not  error. 
^Fot'R-SchDeider  Brewing  Co.  t.  McLaughlin, 
31  X.  E.  aiS,  5  Ind.  App.  415. 

Ig]  rApp.l8D3> 
ThoTigb  the  payee  of  a  note  told  the  mak- 
er to  get  a  certain  person  as  ourety  thereon, 
this  would  not  constitute  the  makeF  the  payee's 
a»nt,  BO  as  to  charge  the  payee  with  notice 
that  the  signature  of  such  person  was  a  forgery. 
-Wheeler  v.  Barr,  7  Ind.  App.  881.  34  N.  E. 
591. 

th]  (App.  1897) 
A  complaint  which  alleges  that  defendant, 
»  a  general  loan  agent,  had  an  arrangement 
with  a  local  agent  to  procure  and  forward  ap- 
plications, dividing  the  commissions  on  the 
loans;  that  such  local  agent  procured  an  ap- 
plication from  plaintiff,  which  he  forwarded  to 
defendant.  Who  returned  to  the  local  agent  a 
draft  for  the  amount  of  the  loan,  and  the  papers 
to  be  executed,  with  instructions  to  him  to  see 
that  all  prior  liens  were  paid  therefrom ;  that 
plaintiff  thereupon  indorsed  the  draft  to  the  lo- 
cal agent,  who  converted  to  his  own  use  the 
amount  of  a  prior  lien,  which  he  claimed  to  have 
paid.— states  a  cause  of  action  for  the  recovery 
of  the  amount  from  defendant.— Day  t.  Dages, 
46  N.  E.  089,  17  Ind.  App.  228. 

{)]  (App.  IMG) 
A  contractor  for  public  worii,  who  sublets 
bis  contract  with  an  agreement  that  a  suhcon- 
trartor  shall  pay  all  debts  contracted  in  the 
coDstrnctlon  of  the  work,  and  that  the  contrac- 
tor shall  collect  the  pay  and  retain  enough  to 
pay  aucb  debts  in  case  such  subcontractor  fails 
or  refuses  to  pay  same,  does  not  thereby  con- 


Btitnte  such  subcontractor  his  agent  for  the  per- 
formance of  such  work,  and  the  debts  contract- 
ed in  such  work  are  those  of  the  subcontractor. 
—Miller  v.  State  ex  xel.  Prather,  35  Ind.  App. 
379.  74  N.  E.  260. 

Fob  Cases  fboh  Otheb  States. 

See  40  Cent.  Dig.  Priac.  &  A.  H  26-S3. 
See,  also,  31  Cyc.  pp.  1217-1218;  note.  42 
G.  C.  A.  221. 

8  18.  Ewidence  of  acenej. 

As  preliminary  to  admission  of  declarations 
against  interest  ot  principal,  see  Evidence, 

S  258. 

Competency  of  agent  to  prove  agency,  see  Wit- 
nesses, §  100. 

Evidence  as  to  antiiority  of  agent,  see  post,  H 
118-123. 

Fob  Cases  fboh  Otbbb  States, 

See  40  Cent.  Dig.  Princ,  &  A.  R  36-41. 
See,  also,  31  Cyc.  pp.  1638-1697. 

8  19.  —  Presumptloas  aad  bur  don  of 

proof. 

[a]    (App.  1908) 

Where  it  appeared  that  one  owning  money, 
handled  and  loaned  for  her  by  another,  had  giv- 
en to  such  agent  a  power  of  attorney.  In  an  ac- 
tion to  enjoin  tiie  collection  of  omitted  taxes  as- 
sessed against  such  property,  the  burden  of 
proving  a  revocation  of  the  power  of  attorney 
was  on  plaintiff.— Ilatbaway  r.  Edwards,  42 
Ind.  App.  22,  80  N.  E.  28. 

Fob  Cases  fbou  Otheb  States. 

See  40  cent.  Dig.  Princ.  &  A.  $  36. 
See,  also,  31  Cyc.  pp.  1638-1600;  note.  1 
L.  R.  A.  (N.  S.)  891. 

S  2a  —  AdmlialbiUtr  in  Komoral. 

[a]     (Sap,  1669) 

As  steps  in  proving  the  authority  of  one  as 
an  agent  in  the  transaction  in  controversy,  evi- 
dence of  his  similar  transactions  with  different 
persons  and  one  of  his  declarations  therein  was 
admissible.— Morehead  v.  Murray,  31  Ind.  418. 

tb]    (App.  1892) 

Proof  that  the  principal  permitted  the  per- 
son alleged  to  be  his  agent  to  perform  similar 
acts  and  transactions  with  other  persons  Is  com- 
petent to  establish  agency.— Bamett  v.  OluUng, 
3  Ind.  App.  410,  29  N.  E.  154,  927. 

Fob  Cases  fboh  Otheb  States, 

See  40  Cent.  Dig.  Princ.  &  A.  H  87,  38. 
See,  also,  31  Cyc.  pp.  1650-1667. 

S  21.  ^—  Testlatonr  of  aceat. 

Competency  of  husband  or  wife  to  prove  agency 
for  the  other,  see  Witnesses,  i  56. 

[ai  (App.  1902) 

One  assnming  to  act  as  a  snbagent  cannot 

eftaWish  his  right  to  represent  the  principal  by 
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his  own  testimony.— Lucas  v.  Rader,  04  N.  E. 

488,  29  Ind.  App.  287. 

Fob  Cabeh  from  Otiibb  States, 

See  40  Cent.  Dig.  Princ.  &  A.  {  39. 
See,  also,  31  Oyc.  pp.  1G51-1652.  , 

5  22.  —  DMlamtlou  wmA  a«ta  of  sswt. 

Order  of  proof,  see  Tbial,  |  60. 
Striking  from  deposition,  see  Depositions,  % 
83. 

[•I    (Sap.  18T2) 

Evidence  of  tbe  mere  statement  of  a  con- 
dnctor  or  agent  of  a  milroad  company  that  be 
la  such  conductor  or  agent  should  not  be  receiv- 
ed as  proof  of  the  fact ;  but  one  who  has  con- 
trol of  a  train,  and  exercises  the  authority  of  a 
conductor,  may  riffhtfuUy  t>e  presumed  to  be 
Bucb,  aside  from  his  declarations.— Columbus,  C. 

6  I.  C.  Ry.  Co.  T.  Powell,  40  Ind.  87. 

[bi  (Sap.  imy 

Apency  cannot  be  proved  by  the  mere  acts 
and  declarations  of  one  assumin);  to  act  in  that 
capacity.— Johnston  Harvester  Co.  v.  Bartley, 
81  Ind.  400. 

[c]  (Am.  1899) 
Where  the  fact  of  agency  is  otherwise 
proved,  it  is  not  error  to  overrule  au  objection 
to  the  admission  of  a  telegram  pertaining  to  the 
business  of  the  agency  upon  the  ground  that  it 
is  a  paper  prepared  by  the  agent  to  prove  his 
agency.- Phenix  Ins.  Co.  v.  Jacobs,  55  N.  E. 
778,  23  Ind.  App.  500. 

[d1  <App.l»4) 

Plaintiff  sued  for  injuries  sustained  in  a 
collision  between  a  vehicle,  in  wtiich  she  was 
riding,  and  a  horse  negligently  ridden  by  de- 
fendant's minor  son,  "while  performing  services 
for  htm  and  under  his  direction."  On  the  trial, 
to  prove  agency,  a  witness  testified  to  a  con- 
versation had  with  the  son  on  the  day  of  tbe 
accident.  In  whi  j  the  boy  said  that  he  had 
been  to  fits  granufather's,  and  that  his  father 
told  hiip  to  go  there  on  an  errand.  Held,  that 
the  evidence  was  hearsay  and  inadmissible.— 
Broadstreet  t.  Hall,  69  N.  E.  415,  32  Ind.  App. 
122. 

[e]     (Sap.  190S) 

Declarations  of  an  alleged  agent  to  a  third 
party,  in  the  absence  of  his  principal,  are  In- 
sufficient to  establish  the  agency.— Blair-Balier 
Horse  Co.  v.  First  NaL  Bank,  72  N.  B.  1027, 
IGl  Ind.  77. 

Fob  Cases  fbou  Othbb  States, 

See  40  Cent.  Dio.  Princ.  &  A.  S  40. 
See,  also.  31  Gyc.  pp.  1652-1656. 

S  23.  —  Wclcht  and  anffloienor. 

Writing  another's  name  to  a  contract  at  his 
request  as  appointment  of  agent  within  stat- 
ute rendering  testimony  against  a  deceased  par- 
ty to  the  contract  incompetent,  see  Witness- 
es, §  141. 


[a]     (Sap.  18S8) 

Proof  that  an  engineer  of  a  railroad  com- 
pany was  openly  superintending  the  conatnic- 
tioD  of  a  culvert  on  the  line  of  Its  road,  under 
such  cirenmstances  as  imply  knowledge  on  the 
part  of  the  company,  makes  a  prima  fade  case 
of  agency.— Indiana,  B.  ft  W.  Ry.  Co.  v.  Ad- 
amson,  114  Ind.  282,  15  N.  E.  6. 

[b]   (App.  I8M) 

In  an  action  for  the  statutory  penalty  for 
being  deprived  of  the  privileges  of  an  inn,  evi- 
dence that  the  plaintiff  was  one  of  a  football 
team,  which  by  invitation  was  visiting  another 
team  and  had  accepted  its  proffered  entertain- 
ment, and  that  the  manager  of  the  home  team 
contracted  with  defendant  for  their  entertain- 
ment, is  sufficient  to  establish  the  agency  of  said 
manager.— Frudiey  v.  Eagleson,  15  Ind.  App^ 
88,  43  N.  E.  14C. 

[C]    (App.  1M3) 

Evidence  in  an  action  to  recover  law  books 
sold  to  defendant  by  one  who  claimed  to  act  as 
plaintiff's  subagent  examined,  and  held  to  show 
neither  agency  for  the  particular  sale,  nor  sub- 
ageney,  and  hence  to  be  insufficient  to  sustain 
a  verdict  for  defendant— Lucas  t.  Rader,  64  N. 
E.  488,  29  Ind.  App.  287. 

[d]  (App.  1908) 

The  relation  of  principal  and  agent  may  be 
shown  by  circumstantial  evidence  alone,  and  re- 
lationtihip  between  the  principal  and  agent  may 
be  considered  as  one  of  the  circumstances;  and 
hence  the  authority  of  a  father  to  sign  his  son's 
name  to  a  note  as  surety  may  be  shown  by  a 
business  custom,  whereby  the  father  was  in  the 
habit  of  signiag  both  their  names  to  notes,  which 
the  son  would  honor, — BroadRtrcet  v.  McKamey. 
41  Ind.  .\pp.  272,  83  N.  E.  773. 

[e]  (App.  im) 

In  an  action  to  foreclose  a  mechanic's  lien 
for  the  erection  of  a  furnace,  evidence  examined, 
and  held  to  show  that  defendant  acted  as  agent 
for  those  holding  the  legal  title  In  contracting 
with  plaintiJf  for  the  installation  of  tbe  furnace. 
—Beach  T.  Huntsman,  42  Ind.  App.  205,  SS  K. 
R  523. 

Fob  Cases  fbou  Othbb  States. 

See  40  Ont.  Dig.  Princ.  &  A.  {  41. 
See,  also,  31  Cyc.  pp.  1667-1668. 

g  24.  Qnestions  for  Snrj, 

[a]  (App.l90S) 
Whether,  upon  a  given  state  of  facts,  a  pei^ 
son  is  or  is  not  an  agent  of  another  is  a  ques- 
tion for  the  court.— Michigan  Mut  Life  Ins. 
r.  Thompson,  86  N.  E.  503. 

Fob  Gases  fbou  Otiieb  Statics, 

See  40  Cent.  Dig.  Princ.  ft  A.  H  722, 
723. 

See,  also,  31  Cyc.  pp.  167^-1674. 

S  25.  Estoppel  to  assert  or  deny  acenoy. 

[a]    (Sap.  1882) 

Where  one  represents  to  another  that  a 

certain  person  is  his  agent  and  thereby  induce* 
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the  odier  to  act  oa  the  bdief  diat  the  agency 
etiBts,  an  action  may  be  maintained  against  tdm 
lax  ibe  agent's  negligence,  though  the  agency 
did  not  ht  tect  exiat— Qxoweoek  t.  Hall,  82 

iBd.aoe. 

[b]  (APP.U92) 

A  person  who  holds  oat  another  as  bis 
a^Dt,  by  placing  him  in  control  of  his  property, 
U  bound  by  the  contracts  of  such  agent,  made 
within  the  scope  of  snch  ostensible  anthority, 
with  third  persons  relying  on  such  appearances, 
thongh  the  agent  in  fact  bad  no  authority.— 
Baniett  v.  Gluting,  3  Ind.  App.  415,  29  N.  B. 
1M,  02T. 

Fob  Cases  pboh  Othbb  States, 

Sek  40  Cent.  Dig.  Princ.  &  A.  ||  42-45. 
See,  also,  31  Qyc.  pp.  1234-1245. 

126.  Scope  asd  extant  of  »c«iu>7* 

Scope  of  agency  as  affectii^  imputation  to 
principal  of  knowledge  of  agent,  see  post,  { 

178. 

[a]    (Sop.  18S8) 
Authority  to  assign  a  judgment  can  be  con- 
ferred by  power  of  attorney. — Caley  v.  Morgan, 
114  Ind.  350,  16  N.  B.  790. 

Fob  Capes  from  Other  States, 

See  40  Cent.  Dig.  Princ.  &  A.  SS  40,  47. 
See,  also,  31  Cyc.  pp.  1322-1404. 

■ 

127.  AaatcmMBOBt  of  aMitraatB  of  ftgeacy. 

W  (Sap.ldM) 
Assent  by  the  principal  to  the  assignment 
of  a  contract  of  agency  is  equivalent  to  an  agree- 
ment to  substitute  the  assignee  as  agent— Alba- 
ny Und  Co.  T.  Bickel,  70  N.  B.  158,  162  Ind. 
222. 

Fob  Cases  feoh  Otheb  States, 

See  40  Cent.  Dio.  Princ.  &  A.  {  49. 
See,  also.  31  Qyc  pp.  1425, 1426. 

Its.  Dantlon. 

[a]  tSnp.  1890) 

Where  authority  is  delegated  to  an  agent 
to  transact  certain  busiucss  wliich  requires  con- 
tinuous negotiations  or  which  is  not  fully  ended 
by  a  single  act,'  but  requires  a  series  of  acts  to 
complete  it  according  to  the  intention  of  the 
parties  and  commercial  usages,  the  authority  of 
the  agent  does  not  expire  with  the  performance 
of  one  act,  though  that  act  may  be  of  prime 
aod  controlling  importance. — Cleveland,  Coluin- 
bas,  Cincinnati  &  Indianapolis  Ry.  Co.  v.  Clos- 
ser,  26  N.  E.  158,  126  Ind.  348,  22  Am.  St. 
Kep.  .m 

[b]  (App.  1909) 

Authority  in  a  continuous  transaction  does 
not  expire  with  performance  of  one  act  in  course 
of  negotiations,  however  important  it  may  be.— 
Wolcott  r.  Hayes,  43  Ind.  App.  578,  88  N.  E. 
111. 


Fob  Cases  fboh  Otheb  States. 

Sek  40  Cent.  Dio.  Princ.  ft  A.  {  50. 
See,  also,  31  Cyc.  p.  1292. 

(B)  TERMIXATIOX. 

Acting  after  termination  of  authority,  see  post, 
f  151. 

S  31.  FnlflllmeBt  of  pnrpoao. 

[a]    «Snp.  1864) 
The  authority  of  an  agent  appointed  for  a 
special  purpose  ceases  when  that  purpose  is  ac- 
complished.—Brag«  T.  Bamberger,  23  Ind.  108. 

Fob  Oasis  fbou  Otueb  States, 

See  40  Cent.  Diq.  Princ  &  A.  f  63. 
See,  also.  81  Oyc.  pp.  1292,  1283. 

{32.  BoToeation  by  prlnoipaL 

Burden  of  proving  revocation,  see  ante,  S  19. 

Fob  Cases  rsou  OniBB  States, 

See  40  Cent.  EMq.  Princ.  &  A.  H  64-63. 
See,  also.  31  Cyc  pp.  1291-1305. 

I  33.    Blcht  to  roToka  ia  seaenl. 

[a]  <Snp.U»<> 

Where  a  party  has  directed  another  to  exe- 
cute and  deliver  a  mortgage  on  his  own  proper- 
ty to  a  third  person,  such  party  cannot  revoke 
his  act  after  others  have  acquired  vested  rights 
under  it— Mallett  T.  Page.  8  Ind.  304. 

[b]  (Sop.  1860) 

A  power  of  attorney  to  confess  a  judgmeot 
is  not  revocable  by  act  of  the  party  giving  it. 
— Kindig  V.  March,  15  Ind.  348. 

[c]  (Sap.l8«2) 

A  power  of  attorney  to  one,  giving  no  in- 
terest to  the  attorney,  and  executed  by  an  in- 
fant, may  be  revoked  at  pleasure. — Pickler  v. 
Stote  ex  rel.  Brickley,  18  Ind.  266. 

Foe  Cases  fbou  Otheb  States, 

See  40  C^nt.  Dio.  Princ.  &  A.  |  54. 
See,  also,  81  Cyc.  pp.  1300.  1301. 

§  36.         Aeta  ttoaatltwtlac  rowoostloB  ia 
VOBenl. 

[a]  "tnp.  1887) 

Where  two  principals  jointly  appoint  an 
agent  to  sell  certain  real  estate  bought  in  by 
both  at  sheriff's  sale,  and  to  divide  the  proceeds 
according  to  an  agreed  ratio,  a  severance  of  the 
joint  interest  revokes  the  agency.— Howe  v. 
Rand,  111  Ind.  206,  12  N.  E.  877. 

[b]  (Sup.  1891) 

B.,  who  owned  land  mortgaged  by  bin 
grantor  at  the  time  it  was  defectively  sold  to 
satisfy  the  mortgage,  gave  T.  a  power  of  attor- 
ney to  recover  the  land,  and  empowered  him  to 
sell  and  convey  it,  receiving  at  the  time  a  con- 
tract from  T.  to  purchase  the  land  for  a  cer- 
tain sum.  The  land  was  recovered  by  T.  in  a 
suit  in  B.'s  name,  but  ordered  to  be  resold  to 
satisfy  the  mortgage.  Hdd,  that  the  recovery 
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of  the  land  under  the  power  of  attorney,  and  I  his  capacity  of  agent— Pursley  y.  Morrison,  7 
the  determination  by  the  court  of  the  proportion  Ind.  85^  63  Am.  Dec  424. 
of  the  mirpluB  to  be  paid  B.  vrheax  the  land 


shunld  be  resold,  did  not  annul  T.'b  power  to 
convey.— Bell  t.  Corbin,  136  Ind.  2G9,  SO  N. 
E.  23. 

Fob  Cases  w&ou  Otueb  States, 

See  40  Cent.  Dio.  Priac.  &  A.  |§  67-5SH- 
See,  also,  31  Cyc.  pp.  1302-1304. 

1 38.         Notlee  of  nToeatton. 

W    (Sttv.  1859) 

In  a  suit  for  specific  performance,  it  ap- 
peared that  A.,  as  agent  of  B.,  sold  to  C.  and 
took  his  notes.  Afterwards  B.  appointed  D.  his 
ajrent  to  sell  the  land.  C.  thereupon  agreed  to 
give  up  his  first  contract,  and  buy  of  D.  for  a 
larger  sum,  and  afterwards  C.  paid  the  oriffinal 
notM  to  A.,  in  wbose  hands  they  had  remained. 
SeMt  that  G.  had  notice  of  the  revocation  of 
the  first  agency  by  the  creation  of  the  second. — 
Clark  T.  Mnllenix,  11  Ind.  532. 

[b]  (App.  1893) 
Where,  after  a  local  agent  sells  a  ma- 
chine with  warranty  that  it  shall  do  good 
work,  and  provision  that,  if  it  is  not  made  to 
do  so,  it  may  be  returned,  acts  of  his  relative 
to  a  compliance  with  such  warranty,  done  after 
termination  of  his  agency,  b'ind  his  priiiciiml, 
the  purchaser  having  no  knowledge  of  such 
termination.  —  Springfield  Engine  &  Thrpsher 
Co.  V.  Kennedy.  7  Ind.  App.  502,  34  N.  E.  850. 

Fob  Cases  fkom  Other  States. 

See  40  Cext.  Dig.  Princ.  &  A.  H  00.  ffiJ. 
See,  also,  31  Cyc.  p.  1304. 

{  39.  — -  Time  of  taUac  cffeot. 
[«]    (Ap».  1892) 

The  revocation  of  an  agency  becomes  op- 
erative as  to  the  agent  from  the  time  it  is  ac- 
tually made  known  to  him.  Third  parties  deal- 
ing bona  fide  with  one  who  has  been  accredited 
to  them  as  an  agent  are  not  affected  by  the  rev- 
ocation of  his  agency,  unless  notified  of  aiich 
reTocation.--Miller  t.  MiUer,  30  N.  K  535,  4 
Ind.  App.  128. 

Fob  Cases  fkom  Otheb  States, 

See  40  Cent.  Diq.  Princ.  &  A.  S  61. 
See.  also,  31  Cyc.  p.  1305. 

g  40.    Eridence  of  rerooatlon. 

Burden  of  showing  revocation  of  power  of  at- 
torney liy  mutnal  agreement,  see  Evidence, 
8  91. 

[b]  (Sop.  IffiG) 
If  an  agent  continues  to  act  within  the 
Bpope  of  his  agency,  the  burden  of  proof  is  up- 
on the  principal  to  show  that  the  act  complain- 
ed of  waa  done  after  the  agency  was  tenntnat- 
ed,  and,  by  permitting  another  to  hold  himself 
out  to  the  world  as  his  agent,  the  principal 
adopts  his  acts,  and  will  be  bound  to  the  per- 
son who  gives  credit  thereafter  to  the  other  in 


Fob  Cases  pbom  Otheb  States, 

See  40  Cent.  Dig.  Princ.  &  A.  |  63. 

S  41.  —  Damaeea  for  revooation. 

Ca]    fSap.  1881) 

Where  one  has  paid  a  consideration  for  an 
agency,  under  an  agreement  that  he  is  to  be 
allowed  to  hold  it  for  a  reasonable  time,  and 
he  is  wrongfully  dismissed  before  the  expiration 
of  such  time,  he  is  entitled,  as  a  part  of  his 
damages,  to  have  a  part  of  the  consideration  re- 
funded, and  is  not  confined  merely  to  nominal 
damages.— Niagara  Fire  Ins.  Co.  v.  Greene,  77 
Ind.  590. 

I  43.  Deatb  of  prfnaipal. 

[«)    (Sup.  187J) 

The  death  of  the  principal  revoked  an  agen- 
cy for  the  purchase  of  lands  with  the  principal's 
money  to  be  cared  for  by  the  aitent  who  was  to 
be  compensated  from  any  surplus  from  sales 
over  the  amount  invested  and  interest  thereon. 
— Hawley  v.  Smith,  45  Ind.  183. 

[b]   (App.  iKH) 
The  death  of  the  principal  revokes  the  au- 
thority of  bis  agent.— Supreme  Lodge  Knights 
of  Honor  V.  Jones^  33  Ind.  App.  121,  60  N.  E. 
718. 

Fob  Cases  from  Otueb  States, 

See  40  Cent.  Dig.  Princ  &  A.  §|  67-71. 
See,  also,  81  Cyc.  pp.  1312-1317 ;  note.  23 
L.  R.  A.  707;  note.  30  Am.  Dec  81. 


n.  BflTTUAL  BIGHTS,  DUTIES,  AMD 
UABIUTOES. 

See- 
Attorneys.     ArtOBNET  AND  GUENT,  H  105- 
192. 

Bboeebs,  §S  21-90. 

Corporate  officers  and  agents.  Cobfobations, 

H  307-324. 
Factobs.  K  15,  20-26,  20,  32,  42,  47. 
Insurance  agents.   Insubance,  |§  80,  8^  103. 

(A)  EXECUTION  OF  AGENCY. 

§  47.  Dvtlea  of  prinelpaL 

Breach  of  contract  with  insurance  agent,  see 

Insurance,  S  85. 

Fob  Cases  fbom  Other  States, 

See  40  Cent.  Dig.  Princ.  &  A.  H  76,  79. 
See,  also,  31  Cyc.  p.  1486. 

148.  Mstvre  of  ftceaVa  obllcatloH. 

[a]    {App.  1892) 

Where  an  agent  has  entered  on  the  per^ 
formance  of  a  service,  it  is  his  duty  to  conform 
to  his  principal's  instructions  given,  though  the 
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service  be  sratuitous.— Criswell  t.  Biley,  6  Ind. 
App.  40G.  30  N.  E.  UOl,  32  N.  K.  814. 

Fob  Cases  noH  OmEB  STATUt 

See  40  Gbht.  Dig.  Priac.  ft  A.  1  7& 
See.  alao.  31  Cjc  pp.  1430-14S1. 

149.  Atttbarltr  itoaf  erred   M  batwaen 
prineSpal  mud  nc«at. 

Ageots  of  counties,  see  Counties,  S  86. 
Powers  of  agent  as  to  tbird  persons,  see  post, 
fi  i)l-13T. 

I'OB  Cases  nou  Otheb  States, 

See  40  Cent.  Dig.  Princ.  &  A.  H  82-^ 
See,  also,  81  Cyc  pp.  1335-133& 

|61.  —  C^oBStrsetiam  af  lattars  er  paw- 
ar>  af  Kttamay. 

CoDstraction  as  to  thiid  persons,  see  post,  f  97. 
Distinction  from  deed,  see  Deeds,  f  S. 

Foi  Caos  feoh  Otheb  States. 

See  40  Cent.  Dig.  Ptinc  &  A.  |  S3. 
See,  alao,  31  Cyc.  pp.  1407-1411. 

{54.  DelacatloB  or  snlistltvtlon. 

Br  insurance  agent,  see  Ikburance,  1  85. 

[a]  (Sup.  1SS6) 
While  a  railroad  company  may  be  liable  for 
medical  services  of  a  physician  employed  by  a 
conductor  in  an  absolute  emergency  to  attend 
an  injured  brakeman,  it  is  not  liable  to  an  as- 
sistant  afterwards  employed  by  such  physician, 
even  though  the  conductor  liad  authorized  him 
to  secure  such  assistance  as  seemed  necessary ; 
and  especially  is  this  true  where  it  is  not  shown 
that  the  brakeman  was  himsetf  unable  to  pay. 
-Terre  Haute  &  I.  B.  Go.  t.  Brown,  107  Ind. 
336,  8  N.  E.  218. 

P>]    (App.  IMS) 
An  attorney  with  whom  8  brother  attorney 
leaves  a  set  of  law  books  to  be  sold  cannot  del- 
egate his  authority  to  another.— Lucas  t.  Bader, 
ei  N.  E.  488,  29  Ind.  App.  287. 

[Cl    (Sap.  IMS) 
A  power  involving  exercise  of  judgment  or 
iiscretion  by  an  agent  cannot  be  redelegated. — 
New  T.  Germania  Fire  Ins.  Co.,  171  Ind.  33, 
83  N.  E.  703,  131  Am.  St.  Rep.  245. 

Foe  Cases  from  Otheb  States, 

See  40  Cent.  Dig.  Princ.  &  A.  §§  87-90. 
See,  also,  31  Cyc  pp.  1425-1429. 

1 81.  Skill  ud  e«re  required, 
[a]  (Sep.  1886) 
An  agent  is  not  responsible  for  an  error  in 
judgment  in  transacting  the  business  of  bia  prin- 
cipal, bat  he  would  be  held  responsible  for  con- 
ducting the  business  negligently  or  failing  to  use 
proper  skill  and  knowledge.— Union  Mut.  Life 
las.  Co.  V.  Bncbanan,  100  Ind.  63. 

P>]  (Sep.  1890) 
An  agent  who  bad  no  knowledge  of  a  mort- 
gage OQ  l|nd  which  he  purchased  for  his  prin- 


cipal, and  had  not  agreed  to  examine  the  title, 
is  not  liable  to  the  purchaser  for  loss  occasion- 
ed by  the  existence  of  the  mortgage.— Sears  t. 
Forbes,  122  Ind.  358,  23  N.  E.  773. 

Fob  Cases  nou  Otheb  States, 

See  40  Cert.  Dig.  Princ  &  A.  H  96-96. 
See,  also,  31  Cyc.  pp.  1456-1409. 

S  6S.  Onstady  and  oare  of  prlaelpal's 
praperty. 

M  (Soy.  iSSl) 
An  agent,  Imving  no  authority  beyond  the 
possession  and  duty  to  keep  safely  certain  mon- 
ey, had  no  right  to  loan  it  on  the  individual 
note  of  the  borrown,  however  responsible  he 
may  be.— Benson  v.  Uggett,  78  Ind.  452. 

A.  without  authority  received  money  for 
B..  who  refused  to  accept  iL  A.  then  loaned 
it  on  pergonal  security  and  lost  it.  Held,  that 
A.'s  administrator  was  liable  to  B.  therefor. 
-Id. 

tb]    (Ssp.  1886) 

An  agent  who  loans  the  money  of  his  prin-^ 
cipal,  and  by  neglect  fails  to  collect  It  when  he 
might  have  done  so  by  proper  proceedings,  is 
chargeable  therewith.— Rochester  t.  Levering, 
104  Ind.  662,  4  N.  E.  20S. 

[c]  (Sop.  1881) 

Although  the  contract  of  a  mortgage  com- 
pany with  its  agents  requires  them  to  pay  all 
interest  on  loans  made  by  them  which  remains 
in  arrears  10  days  after  becoming  due,  yet 
where  the  mortgage  securing  a  loan  provides 
that  on  failure  to  pay  one  installment  of  inter- 
est within  a  specified  time  after  due,  the  whole 
debt  shall  become  due,  and  the  mortgage  may 
be  foreclosed,  and  the  company  does  foreclose 
accordingly,  and  thus  elects  to  treat  the  whole 
debt,  principal  and  interest,  as  due,  and  merg- 
es it  in  a  judgment,  it  cannot  hold  its  agents 
liable  either  for  the  installments  more  than 
10  days  overdue  when  the  foreclosure  suit  was 
begun,  or  for  the  interest  subsequently  accruing. 
—United  States  Mortg.  Co.  v.  Hendemon,  111 
Ind.  24,  12  N.  E.  88. 

[d]  (App.  1893) 

Where  money  Is  placed  by  the  principal 
In  an  agent's  hands,  with  directious  to  loan 
it  on  unincumbered  real-estate  security,  the 
agent,  who  disregards  his  instructions,  and 
loans  the  money  with  a  pre-existing  mortgage 
still  on  the  land,  is  liable  to  the  priucipai,  if 
loss  results,  in  a  sum  not  exceeding  the  amount 
of  the  pre-existing  mortgage.— Welsh  v.  Brown, 
8  Ind.  App.         85  N.  B.  921. 

Fob  Cases  fbou  Otheb  States, 

See  40  Cekt.  Dig.  Prise.  &  A,  $$  99-104. 
See,  also,  31  Gye.  pp.  lSSO-1404. 

8  63.  Sala  ar  ather  dlspasltloa  af  priBol- 
pal*s  proparfy»  ud  praeeods 
thereof. 

Implied  or  apparent  authority  as  to  tiilrd  per- 
sons, see  post,  S!  103,  104. 
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[a]  (Sup.  1881) 

A  power  of  attorney  to  lease,  mortgage,  and 
sell  real  estate  does  not  authorize  the  attorney 
to  hold  the  land  In  opposition  to  the  wishes  of 
the  grantor  of  the  power,  though  irrevocable  by 
Its  terms  without  the  attorney*!  conaenL— Goes 
V.  Meadors.  78  Ind.  028. 

[b]  (Sap.  18H) 

Under  an  agreement  whereby  A.  is  to 
'Consign  goods  to  B.|  to  be  aotd  by  him  as  liis 
akent,  and  B.  is  to  guaranty  all  sales,  and  to 
settle  for  the  same  each  month  by  giving  his 
note,  the  proceeds  of  the  sales  are  the  property 
of  B.,  and,  upon  his  tnsolToicy,  A.  has  only  a 
claim  therefor  as  a  common  creditor,  thongh 
B.  failed  to  give  his  note— ^tna  Powder  Co. 
T.  Bildebrand,  137  Ind.  462,  87  N.  E.  136,  4S 
Am.  St  Rep.  IM. 

Fob  Cases  fbou  Othkb  States, 

See  40  Cent.  Dio.  Princ.  &  A.  ||  105-112. 
See,  also.  31  Cyc  pp.  1349-1368. 

I  64.  CoUaetlon  of  debt*  due  prineipmL 

Collection  of  investments,  see  ante,  |  62. 
Implied  or  apparent  authority  as  to  third  per- 
sons, see  post,  I  105. 

[ft]  (App.  1899) 
One  appointed  to  sell  goods  on  commission, 
who  agreed  in  the  contract  to  conform  to  all 
rules  the  employer  might  make  for  the  conduct 
of  bis  business,  is  Iwund  to  comply  with  a  rule 
requiring  him  to  collect  the  money  for  goods 
he  himself  has  sold. — Durand  &  Kasper  Co.  t. 
Rockwell,  54  N.  E.  771,  23  Ind.  App.  IL 

Fob  Cases  fbou  Otbeb  States. 

See  40  Cent.  Dig.  Princ  A  A.  |i  113-122. 
See,  also,  31  Cyc.  pp.  1368-1380. 

S  67.  LUbiUty  for  imtereat. 

[ft]    (Sap.  1836) 

An  agent  is  liable  for  interest,  on  money 
received  by  him  for  his  priucii>al,  from  the  time 
of  its  being  demanded. — Hackieman  v.  Moat,  4 
BUckl  164. 

Fob  Casks  fbou  Other  States, 

See  40  Cent.  Diq.  Prioc.  &  A.  H  127,  128. 
See,  also,  31  Cyc.  pp.  147&~14S1 

i  69.  IndlTldvml  ^tanst  of  asoBt. 

As  against  third  persons,  see  post,  {  160^ 
Right  of  agent  to  charge  principal  rent,  aee 
Landlobd  and  Tenant,  i  7. 

[ft]    (Snp.  1848) 

An  agent  to  sell  cannot  himself  be  the  pur- 
chaser.—Gage  V.  Pike,  Smith,  145. 

[b]  (S«p.lS49) 

If  an  agent,  appointed  to  sell  and  convey 
lands,  cause  part  of  them  to  be  con\'eyed  to 
himself,  a  court  of  equi^  will,  upon  application 
within  reasonable  time  by  the  heiis  of  the  prin- 
cipal, decree  reconveyance  to  them,  unless  the 
transaction  is  shown  to  have  been  ratified  by 
the  principal.— Sturdevant  v.  Pike,  1  Ind.  277. 


[c]  (Sap.  1863) 

'n'bere  an  agent  of  a  nonresident  owner  of 
land  mortgaged  to  the  school  fund,  empowered 
to  renew  the  mortgage,  ascertained  that  he  conld 
not  renew  it  without  an  affidavit  of  the  owner 
for  that  purpose,  it  was  his  datj  to  give  notice 
thereof  to  the  owner,  and  a  purchase  by  the 
agent  on  a  sale  for  nonpayment  of  the  mortgage 
had  the  effect  of  making  the  agent  liable  to  the 
owner  for  the  profits  made  by  the  agent  on  a 
resale  to  an  innocent  purchaser.— Beckett  v. 
Bledsoe.  4  Ind.  256. 

[d]  (Sap.  18S7) 

Transactions  between  principal  and  agent 
are  ordinarily  Koremed  by  the  same  rules  of 
evidence  that  apply  to  transactions  between  otli- 
er  persons.—Swofford  v.  Gray,  8  Ind.  508. 

[el     (Sap.  1884) 

As  a  general  rule,  in  all  cases  where  a 
person  is,  either  actually  or  constructively,  agent 
for  another,  all  profits  and  advantages  made  by 
him  in  the  business  of  the  agency,  beyond  his 
ordinary  compensation,  will  belong  to  his  prin- 
cipal.—LafEerty  V.  Jelley,  22  Ind.  471. 

[f]    (Sap.  igm 

An  indebtedness  of  a  railroad  company  to 
a  town  was  assigned  in  writing  to  one  who  par- 
chased  with  his  own  money,  but  was  acting  -at 
the  same  time  as  the  agent  of  the  company. 
Hetd,  that  the  company  could  not  have  the  bene- 
fit of  the  purchase  without  an  offer  to  pay,  and 
that  it  was  immaterial  In  what  light  the  town 
council  regarded  the  transaction.— Ridenour  v. 
Wherritt,  30  Ind.  485. 

lei    (Swp.  1871) 

Where  an  agent,  employed  in  purchasing 
and  shipping  tobacco  to  his  principal  for  a  speci- 
fied compensation,  uses  the  funds  of  hi^  principal 
in  making  purchases  on  his  own  account,  the 
profits  arising  from  such  purchases  belong  to 
the  principal,  In  the  absence  of  anything  to 
show  *hat  the  purchases  were  made  with  the 
consent  and  approbation  of  the  principal. — Ac- 
kenbnrgh  v.  McGool,  36  Ind.  473. 

[h]  (Sap.  1880) 
A.  assigned  to  B.  for  coUectiM  a  note  se- 
cured by  mortgage  on  real  estate;  B.  giving 
a  written  agreement  tliat  if  the  mortgage  should 
l>e  foreclosed,  and  the  property  sold  to  satisfy 
the  note  and  mortgage,  he  would  assign  the  judg- 
ment, or  convey  the  property  to  A.  Afterwards 
B.  foreclosed  the  mortgage  and  purchased  at 
the  sale.  A.  afterwards  assigned  B.*s  agreonent. 
and  such  assignee  sued  B.*a  heirs  to  compel  an 
assignment  to  him  of  the  sheriflTs  certificate  and 
the  judgment,  and  to  quiet  title.  Defendants 
answered  that  B.  had,  prior  to  his  death,  pur- 
chased the  note  and  mortgage  from  A.  Held, 
that  the  answer  was  suffident,  as  B.  might  have 
become  a  l>ona  fide  purchaser  from  A.,  even  if 
he  had  been,  in  fact^  Au's  agent,  and,  such  pur^i 
chase,  if  made,  would  terminate  the  agency,  and 
devest  A.  and  his  assignee  of  all  claim  to  the 
note  and  mortgage,  provided  that  B.,  when  he 
made  the  purchase,  had  no  notice  of  A.'s  assign- 
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■neat  to  plaiatiff. — Hayuie  t.  Jobiuon,  71  Ind. 
m  (S«P.1SS4) 

An  Bcent  managing  hU  principal's  property 
Gumot  aoqoiie  any  title  against  the  latter  by 
parduue  at  a  aherifTa  sale.— Fountain  Coal  Co. 
T.  Phelps,  95  Ind.  271. 

A  mere  formal  surrender  of  the  agency  is 
Dot  nifficieDt  to  give  the  ageot  a  right  to  pur- 
chaae  his  principal's  property  at  sherifTs  sale. 
-Id. 

Where  an  agent  parchases  his  principal's 
property  at  sheriff's  sale,  the  burden  of  proof 
is  00  the  agent  to  diow  that  the  agency  has 
ceased,  or  that  the  principal  has  acquiesced  in 
the  purdiase. — Id. 

PI  (Sap.  18SO 
Where  an  agent  buys  land  from  the  prin- 
cipal and  the  transaction  has  remained  unchal- 
kaged  for  a  large  number  of  years,  and  the  value 
of  the  real  estate  has  fluctuated  from  time  to 
time,  resulting  in  a  final  increase,  it  is  suffcient 
for  the  agent  to  show,  as  regards  tbe  original  price 
paid  by  him,  with  certainty  to  a  common  intent 
that  it  was  fair  and  equitable,  when  called  to  ac- 
count  with  bis  principal.— Rodieater  T.  Xiever* 
mg,  104  iQd.  562,  4  N.  E.  203. 

While  an  agent  to  sell  property  cannot, 
either  directly  or  indirectly,  purchase  the  same 
from  himself,  yet  a  general  confidential  business 
a^ent,  in  the  line  of  whose  duty  it  is  to  sell 
certain  real  estate,  may,  if  he  acts  in  good  faith 
■nd  discloses  all  the  facta,  purchase  the  same 
from  bis  principal;  but  when  such  a  transaction 
is  seasonably  challenged,  the  burden  is  on  the 
agent  to  show  that  he  dealt  fairly  with  his  prin- 
cipal,  and  imparted  to  bim  all  the  information 
concerning  such  property  possessed  by  himself. 
-Id. 

The  sale  of  the  land  to  the  agent  by  the 
principal,  when  tbe  agent  acts  In  good  faith,  is 
Bot  affected  by  independent  nibHeqnent  transac- 
tions, baring  no  relation  to  the  printipal  trans- 
action.—Id. 

[k]    (8np.  18S6) 

Where  an  agent  Invests  tbe  property  of  his 
prinripal  in  his  own  name,  tbe  principal  is  en< 
titled  to  tbe  proSts  arising  from  such  invest, 
meat— National  Bank  of  Rising  Sun  t.  Seward, 
lOG  lod.  2&4,  6  N.  E.  635. 

in  (App.  18>5) 
Where  it  appears  that  the  interests  of  the 
agent  and  those  of  his  principal  conflict,  the 
courts  will  subject  the  acts  of  the  former  to 
the  closest  scrutiny  and  infer  that  he  acted  cor* 
tDptly  and  from  a  self-interest  in  all  cases  of 
doubt,  thus  casting  upon  the  agent  the  burden 
iA  proving  the  good  faith  and  honesty  of  the 
Iraosaction.  And  it  will  not  suffice  simply  to 
tbow  that  the  principal  has  received  all  that 
be  directed  the  agent  to  aslc,  or  that  the  amount 
received  was  all  that  could  have  been  procured 
from  a  stranger,  for  here,  again,  the  rule  ap* 
I^ies  that  the  agent  cannot  act  in  the  tnuisao- 


I  tion  in  the  dual  position  of  both  agent  and  prin- 
cipal.—Hammond  V.  Bookwalter,  30  N.  B.  872, 
12  Ind.  App.  177. 

[m]    (App.  1M6) 

AH  profits  and  advantages  procured  by  an 
agent  in  the  transaction  of  agency  affairs  Inure  to 
the  benefit  of  the  prindpal,  whether  such  profit  or 
advantage  be  the  result  of  the  performance  or  bf 
the  violation  of  tbe  duty  of  the  agent.— Indiana 
Trust  Co.  V.  Byram,  36  Ind.  App.  6,  72  N.  B. 
670,  73  N.  E.  1094. 

[n]   (Sap.  IMS) 

Where  an  agent's  duty  is  to  introduce  bis 
principal  to  a  proposed  purchaser,  the  agent, 
after  disclosing  his  iDterest  in  the  transaction, 
may  sell  directly  to  himself  or  sell  bis  property 
directly  to  the  principal  and  be  entitled  also 
to  bis  commisdon  as  agent.— Pomeroy  v.  Wlmer, 
167  Ind.  440,  78  N.  E.  233,  79  N.  E.  446. 

An  agent  with  power  to  bay  and  sell  prop- 
erty cannot  without  a  disclosure  to  his  principal 
of  all  the  facta  buy  from  or  sell  to  himself.— Id. 

[o]   (App.  im) 

Loyalty  to  his  trust  Is  the  first  duty  which 
an  agent  owes  bis  principal,  and  be  must  not 
put  himself  into  such  a  position  that  bis  Inter' 
ests  become  antagonistic  to  his  principars.— Bed- 
ford Coal  &  Coke  Co.  t.  Parke  Connty  Coal  Co., 
S9  N.  E.  412. 

A  contract  of  sale  of  coal  by  the  general 
manager  of  a  coal  company  to  a  partnership  of 
which  he  is  a  member,  or  to  a  corporation  into 
which  the  partnership  Is  converted,  may  be  re- 
pudiated by  his  principal.— Id. 

Fob  Cases  fbom  Other  States, 

See  40  Cent.  Dig.  Princ.  &  A.  fiS  130" 
145. 

See,  also,  31  Cyc.  pp.  1430-1450;  note,  80 
Am.  St  Rep.  655. 

i  70.  Aetlas  for  partlM  advavMlr  ftntw- 
•ated. 

[al  (8«p.  ises) 

An  agent  cannot  serve  two  principals  whose 
transactions  may  be  antagonistic.— Cheney  t. 
Unroe,  166  Ind.  5S0,  H  N.  E.  1041,  117  Am. 
St  Rep.  891. 

[b]    (App.  IMd) 

An  agent  will  not  be  permitted  to  serve  two 
masters  without  the  consent  of  each.— Bedford 
Coal  &  Coke  Co.  v.  Parke  County  Coal  Co.,  89 
N.  E.  412. 

Fob  Cases  from  Otheb  States, 

See  40  Cent.  Dig.  Princ.  &  A.  8  140. 
See,  also,  31  Cyc.  pp.  1447-1449;  note,  2 
L.  R.  A.  (N.  S.)  657;    note,  46  Am. 
Bep.  37. 

9  72.  OouTeTslon  or  •mboalomoat. 

[a]    (Snp.  1862) 

On  August  18,  1856,  the  common  council 
of  the  city  of  Indianapolis  adopted  a  resolution 
by  which  S.  was  appc^ted  the  agent  of  said 

For  uq^luatloH,  mo  lU 
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city  to  negotiate  certain  city  bonds  at  a  rate 
not  less  than  97  cents  on  the  dollar,  and  the 
mayor  of  the  city  was  directed  to  take  proper 
security  from  8.  for  the  discharge  of  the  trust. 
S.  accepted  the  trost,  and  on  the  game  day  ex- 
ecuted his  bood  with  securities,  conditioned  that 
he  should  well  and  truly  execute  said  trust,  and 
pay  over  to  the  city  all  moneys  that  might  come 
to  his  hands,  as  such  agent.  Beld  that 
having,  by  his  misconduct,  obtained  the  money 
by  a  pledge  of  the  bonds  of  the  city,  was  re- 
sponsible to  his  principal  for  the  loss  sustained 
on  account  of  such  misconduct,  and  whether  the 
bonds  were  properly  or  improperly  pledged  in 
the  first  instance  cannot  be  Inquired  into  by  the 
agent,  as  his  act  was  so  for  adopted  by  his  prin- 
cipal as  to  redeem  the  bonds  pledged  by  him.— 
aty  of  Indianapolis     Skeen,  17  Ind.  028. 

[b]  (Sup.  1885) 
A  bookkeeper  or  Bulesman  who  receives  the 
money  of  his  employer  by  virtue  of  his  employ- 
ment receives  it  in  a  fiduciary  capacity,  and,  if 
be  fraudulently  appropriates  it  to  hiR  own  use, 
he  is  guilty  of  a  breach  of  tnist. — Iliehl  v.  Ev- 
ansville  Foundry  Ass'n,  3  N.  £.  G33.  104  Ind. 
70. 

[Cj     (App.  1900) 

An  afient's  refusal  to  deliver  wheat  purchas- 
ed for  bis  principal  as  bis  agent  coustitutea  a 
conversion  thereof.— Nading  v.  Howe,  55  N.  E. 
1032,  23  Ind.  App.  690. 

[d]  (App.  1909) 
Where  a  purchasing  agent  did  not  claim 
title  to  wool  sued  for,  but  only  claimed  the 
right  to  hold  the  wool  until  his  advances  and 
commissions  were  paid,  his  refusal  to  deliver 
the  wool  on  demand  was  not  a  conversion.— 
Welker  y.  Appleman,  00  N.  R.  35. 

For  Casks  from  Othkk  Ktatks, 

See  40  Cext.  Dig.  Princ.  &  A.  SI  14S, 

140;  47  Cent.  I>iq.  Trover,  §  70. 
See,  also,  81  Cyc  pp.  14^,  1485. 

1 73.  Snbagenta. 

Authority  of  Insurance  agent  to  appoint,  see 

iNBtJRANCE,  S  88. 

Authority  to  employ  aubagent,  see  ante,  |  54. 

Fob  Cases  frou  Ornsit  States, 

See  40  Cent.  Dib.  Princ.  &  A.  |  151. 
See,  also,  81  Gyc.  pp.  1519,  1520;  note. 
60  Am.  St.  Rep.  lia 

S  75.  Bepvdt«tion     or     MtlflMtiom  of 
asent**  acts. 

As  relating  to  creation  of  judgment  lien,  see 

JUDOUENT,  S  754. 
Ratification  as  to  third  persoQS,  see  post,  |§ 

163-176. 

Repudiation  as  to  third  persons,  see  post,  S 
161. 

[s]  (811P.IH8) 

A.  employeid  B.  to  make  sales  of  land.  B. 

yiade  sales  and  conveyancea  of  portions  of  the 


land,  and  took  a  conveyance  of  a  tract  to  him- 
self. B.  settled  his  agency  with  A.,  who  gave 
B.  a  writing  discharging  him  from  further  do- 
ti»  as  agent,  and  certifying  that  he  had  well 
performed  all  the  duties  of  his  agency,  and  that 
he  approved  of  the  sales  made  and  conveyances 
made  by  B..  and  moneys  received,  and  that  they 
have  settled  and  dischai^ed  each  other  from  all 
obligations  in  the  premises.  A.  soon  after  died, 
and  on  a  bill  by  his  heira  for  a  conveyance  of 
the  land  to  which  B.  obtained  a  conveyance,  it 
was  held  that  the  deed  to  him  was  void,  unless 
subsequently  ratified  by  A.,  and  that  such  writ- 
ing was  not  such  ratification,  without  proof  that 
A.  knew  when  he  made  it  that  B.  had  received 
such  deed.— Gage  v.  Pike,  Smith,  145. 

[b]  {Sap.  1861) 

Where,  in  a  suit  for  the  alleged  conversion 
of  certain  bonds  by  an  attorney,  he  set  up  a 
claim  for  services  rendered,  and  the  replication 
was  that  the  services  of  the  attorney,  in  obtain- 
ing a  legislative  act  by  means  of  which  the  bonds 
were  got,  were  illegal,  it  waa  held  that  the  prin- 
cipal, after  knowledge  of  the  corruption  charged, 
might  have  refused  to  receive  any  more  of  the 
bonds,  and  might  have  rendered  them  valueless 
in  the  hands  of  his  agent,  but  that,  bavins  full- 
ed so  to  do,  he  could  not  now  avail  himself  of 
the  benefit  of  his  agent's  acts,  and  cast  aside 
the  burdens  and  the  expense  thereof.— Jcdah  v. 
Trustees  of  Yincennea  University,  16  Ind.  50. 

[c]  (Sup.  1880} 

The  acceptance  by  the  obligee  of  an  instru- 
ment from  one  to  whom  the  same  is  delivered  by 
the  obligor  for  the  obligee  constitutes  a  ratifica- 
tion by  the  obligee  of  such  person's  agency  for 
the  delivery  of  the  instrument— Hockett  t.  Jones, 
70  Ind.  227. 

m  (aiip.t88D 
Plaintiff,  by  suing  for  money  collected  hy 
defendant  without  authority,  ratifies  defendant's 
act  in  middng  the  collection,  but  does  not  con- 
firm his  act  in  turning  it  over  to  another,  nor 
rati^  expenses  incurred  in  making  the  collec* 
tion.— Knowlton  t.  School  City  of  Logansport, 
75  Ind.  103. 

Fob  Cases  frou  Otiieb  States, 

See  40  Cent.  Dig.  Princ.  A  A.  K  152- 
157. 

See,  also,  31  Cyc.  pp.  1456,  1468-1460; 
note,  59  Am.  St  Rep.  638. 

S  76*  Estoppel  as  between  prinelpal  and 
asant. 

Estoppel  of  principal  by  acts  of  agent  as  to 
third  persona,  see  post,  |  187. 

[a]  (Sop.  1867) 

In  a  suit  by  a  principal,  an  agent  cannot  set 
ap  in  defense  transactions  unauthorized  and  not 
within  the  scope  of  his  employmenL— Bamhart 
V.  Robertson,  10  Ind.  8. 

[b]  (Snp.  ISTG) ' 

One  who  has  undertaken  to  collect,  and  has 

collected,  money,  as  agent,  cannot  redst  his  prin- 
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cipal's  claim  to  it,  on  tbe  ground  tbat  tbe  prin- 
dpal  was  not  entitled  to  receive  it  from  the 
debtor.— Beed  t.  Dongan,  54  Ind.  306. 

[e]  (APP.1M2) 
Boms'  Rev.  St.  1901,  |  42(12a.  prOTides 
diit  refunding  bonds  oC  a  tit;  or  town  may  be 
sold  for  nut  less  than  par.  Refunding  bondft 
«f  a  city  were  sold  by  an  agent  for  less  than 
par,  and,  in  a  suit  by  the  city  against  him  fin- 
tbe  proceeds  ot  tbe  sale,  tbe  agent  sought  to 
defend  on  the  ground  that  it  was  not  shown 
tbe  bonds  were  Issued  for  the  purposes  autbor- 
itfd  by  the  statute,  and  that,  as  they  were  sold 
below  par,  they  were  illegal.  Hetd,  that  the 
4|tienion  as  to  tbe  ralidity  of  tbe  bonds  was 
immaterial;  the  defendant  being  estopped  to 
deny  his  employer's  authority  In  the  transao 
tioD.  and  bto  contract  to  pay  arising  from  the 
receipt  of  the  money  by  him.— Wilt  t.  Town  of 
nedkey.  64  N.  B.  228,  20  Ind.  App.  109. 

FoK  Cases  fbou  Ottteb  Sta-tes, 

See  40  Cert.  Dig.  Princ.  &  A.  ||  168- 
161. 

See,  alPo,  31  Cya  pp.  1481-1483. 

f78.  Aetlons  for  AoeoniitlBS. 

Accmal  of  cause  of  action  as  affecting  Ifmita' 

tionii,  see  Limitatiob  of  Actionb.  S  60. 
Bi^rden  of  showing  agent's  good  faith  in  par- 

rhasing  principal's  property,  eee  ante,  I  60. 
CoDfealment  of  cause  of  action  as  affecting 

limitntion  of  action,  we  LmiTATlON  OF  Ac- 

Tio.\s,  S  104. 

[al  An  asent  !s  not  liable  to  a  suit  for  money 
collected  for  his  principal,  unless  It  has  been  pre- 
rioofly  demanded.— (Sap.  1833)  Armstrong  t. 
Smith,  3  Blackf.  251;  (1833)  Judah  v.  Dyott, 
Id.  321.  SS  Am.  Dec.  112;  (1850)  Philips  v. 
Wills,  2  Ind.  32S. 

tb]  (Sap.  1811) 
An  account  should  be  demanded  before  ac- 
tion is  brongbt  by  tlie  principal  against  his  agent 
to  recover  money  collected.— English  t.  Devarro, 
5  Bhicfcf  .  588. 

Where  one  lecefves  money  for  another  by 
Tirtue  of  a  power  of  attorney,  it  may  be  recov- 
ered from  him  as  money  had  and  received.— Id. 

In  assumpsit  by  a  principal  against  bis 
stent  to  recover  money  collected,  tbe  agent  is 
uititled  to  a  deduction  for  his  commisaions  and 
czpensea.— Id. 

Where  the  nature  of  the  principal's  busi- 
ness requires  the  agent  to  keep  various  accounts 
tit  purchases  and  sales  or  of  receipts  and  ex- 
pesditnrea,  tbe  agent  may  be  called  upon  for 
an  accoont— CoquUlard  v.  Suydam,  8  Blaclit  24. 

[d]  (S«p.l8G0) 

An  agent  is  not  liable  to  a  niit  for  money 
collected  for  bis  prindpal,  onless  it  has  been 
praviously  demanded.— Philips  v.  Wills,  2  Ind. 

32o. 


[«1     (Sap.  IST3) 

An  action  to  recover  from  defendant  money 
received  by  him  on  a  sale  of  plaintifiTs  land,  in 
which  he  acted  as  plaintiffs  agent,  is  not  an 
action  on  a  sale  of  land,  and  the  complaint 
therein  need  not  allege  writing. — FeKgnaon  t. 
Ramsey,  41  Ind.  611. 

It]    (Sap.  1874) 

In  a  complaint  by  a  prindpal  against  bis 
agent  to  recover  money  collected  by  the  latter 
and  not  paid  over,  It  is  essential  to  aver  a  de- 
mand of  payment  before  suit.— Heddena  t. 
Younglove,  46  Ind.  212. 

[g]  (Sap.  1878) 
Where  a  debtor  delivers  to  his  creditor  a 
note  in  bis  favor  against  a  third  person,  which 
the  creditor  is  to  collect^  and  after  paying  him- 
self the  debt  due  fnun  the  debtor  to  pay  the 
residne  over  to  the  debtor,  snch  creditor  must 
be  regarded  as  the  agent  of  the  debtor  for  the 
purpose  of  collecting  the  money,  and  the  debtor 
could  not  sue  for  a  failure  to  pay  over  the 
residne  until  he  had  made  a  demand  of  pay- 
ment—Dodds  T.  Vannoy.  61  Ind.  89. 


m  (Sap. 

An  agent  cannot  lie  sued  for  money  col- 
lected by  him  until  demand  has  been  made  on 
him  by  his  principal;  bat  an  excuse  for  failure 
to  make  a  demand  is,  If  a  sufficient  one,  equiv- 
alent to  a  demand,  and,  where  an  agent  bad 
fled  the  eonnty  and  the  principal  had  no  knowl- 
edge of  his  tarrying  place,  a  sufficient  excuse 
was  shown.— Wilson  v.  Town  of  MonticeJIo,  85 
Ind.  10. 

P]  (AM.  1906) 
A  complaint  which  declares  on  an  agree- 
ment Iwtween  a  principal  and  an  agent,  where- 
by the  agent  was  to  sell  goods  of  the  principal, 
that  the  agent  sold  a  certain  quantity,  collected 
therefor  a  specified  sum,  and  accounted  for  and 
inid  over  a  part  thereof,  but  failed  to  pay  tbe 
balance,  for  which  judgment  is  prayed,  does  not 
state  an  action  based  on  tbe  fact  of  the  princi- 
pal's delivery  to  the  agent  of  a  quantity  of 
goods  of  a  certain  value  and  tbe  conversion  by 
him,  hut  seeks  to  hold  the  agent  for  the  money 
collected  for  tbe  goods  sold  and  unaccounted  for, 
regardless  of  whether  tbe  agent  sold  the  same 
for  more  or  less  than  their  value;  and  evidence 
of  the  value  of  the  goods  in  immaterial.— Green 
V.  Macy,  76  N,  E.  204,  36  Ind.  App.  660. 

In  an  action  against  an  agent  for  a  balance 
due  for  stone  sold  for  bis  priucipal  on  proof  of 
the  sale  of  the  stone  and  tbe  receipt  of  the 
money  by  the  agent,  it  will  be  presumed  that 
be  received  the  market  value  of  the  stone  where 
sold.— Id. 

In  an  action  against  an  agent  for  a  balance 
due  for  stone  sold  for  his  principal,  the  undis- 
puted evidence  showed  that  the  agent  sold  the 
stone  to  a  county.  Held,  that  the  amounts  re- 
ceived were  matters  of  record  and  not  exclusive- 
ly within  the  knowledge  of  the  aeent,  and  the 
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priDcipal  wu  not  lelieTed  from  tb«  obligation 

of  proving  the  facta  in  order  to  recover. — Id. 

An  agent,  sued  for  a  balance  due  cn  stone 
sold  for  his  principal,  admitted  tbat  the  bill  of 
particulars  tiled  with  the  complaint  showed  the 
correct  amount  of  the  shipment  of  stone,  and 
that  on  the  trial  the  amounts  shown  thereby 
were  to  be  talcen  aa  the  correct  amounts  with- 
out further  proof.  Held,  that  the  admiaaion  did 
not  necessarily  go  any  further  than  an  admis- 
sion that  the  bill  showed  the  amount  of  atone 
shipped,  and  was  not  an  admission  that  it  show- 
ed the  amounts  for  which  the  sales  were  made. 
—Id. 

In  an  action  against  an  agent  for  a  balance 
due  for  stone  sold  for  his  principal,  the  evidence 
showed  the  value  of  the  stone  at  the  principal's 
QoariT,  without  showing  the  amoant  of  freight 
charges  which  the  agent  was  reqnlred  to  pay, 
nor  showing  that  be  was  required  to  sell  for 
any  particular  price.  The  agent  sold  the  stone 
to  a  county  under  competition  bids,  and  the 
county  paid  for  the  stone  by  measurements  In 
bridge  abutments,  which  was  less  than  the  car 
measurement.  There  was  no  proof  of  the 
amount  of  atone  sold.  Held  insufficient  on 
which  to  found  a  verdict  for  the  principal. — Id. 

In  an  action  against  an  agent  for  the  bal- 
ance due  for  goods  sold,  the  amount  due  must 
be  shown  with  reasonable  certainty. — Id. 

Fob  Cases  pboh  Other  States, 

See  40  Cent.  Dig.  Princ  &  A.  IS  102- 
177. 

See,  also,  81  Cye.  pp.  1609-1C13. 

S  TB.  Aotlons  for  Baclls«aiw  or  wroncfiil 
sets  of  agent. 

Arrest  of  judgment,  see  Judqhent,  {  ^03. 

Burden  of  showing  agent's  good  faith  io  pur- 
chasing principal's  property,  see  ante,  $  09, 

Establishment  of  trust,  extent  of  rdief,  see 
Trusts,  S  374. 

[a]    (9np.  1846) 

The  remedy  for  a  breach  by  an  agent  of 
an  agency  for  a  single  transaction  is  exclusive- 
ly at  law.— Coguillard  v.  Suydam,  8  Blaclif.  24. 

n>l    (Sap.  1S48) 

Where  an  agent  for  the  sale  of  lands  par- 
chased  them  himself,  the  court,  in  directing  n 
reconveyance,  should  not  decree  that  the  pur- 
chase money  be  refunded,  without  further  evi- 
dence tbat  the  purchase  price  had  been  paid 
over  by  the  agent  than  the  agent's  account  with 
the  principal,  showing  that  money  for  lands  pre- 
viously sold  by  him  to  others  bad  been  paid 
over.— Gage  v.  Pike,  Smith,  146. 

[c]    (Sap.  1860} 

If  there  haa  been  a  tortious  conversion  of 
go^H  by  an  agent,  or  a  refusal  to  deliver  tbem 
on  demand  when  they  might  have  been  deliver- 
ed, trover  will  lie.— Lindley  v.  Downing,  2  Ind. 
418. 


[d]  (Sap.  1863) 
A  nonresident  owner  of  land  mortgaged  to 
the  school  fnud  appointed  a  resident  agent  with 
power  to  renew  the  mortgage.  The  agent  did 
not  renew  the  mortgage;  an  affidavit  of  tlie 
owner  being  necessary  for  that  porpoae.  The 
laud  was  sold  for  the  nonpayment  of  the  mort- 
gage and  the  agent  became  the  purchaser.  More 
than  nine  months  elapsed  after  the  agent  knew 
h^  could  not  renew  the  mortg^e  before  tiie 
sale.  The  agent  afterwards  sold  the  land  to  an 
innocent  purchaser  for  a  la^er  sum  than  the 
price  paid  by  him,  and  then  left  the  state. 
Beld,  that  the  residence  of  the  agent  in  another 
and  distant  state,  and  the  owner's  Ignorance  of 
the  fraud  practiced  on  him,  excused  what  oth- 
erwise would  have  been  an  improper  delay  in 
bringing  a  suit  by  the  owner  against  the  agent 
and  innocent  parcbaser.— Beckett  v.  Bledsoe,  4 
Ind.  256. 

[•1    (Sup.  isai} 

Plaintiff  furnished  defendant  with  lumber 
under  a  contract  by  which  defendant  was  to 
work  It  up  into  sash  and  pay  plaintiff  the  nsual 
price  of  snch  manufactured  articles,  deductini; 
the  cost  of  manufacturing.  Held,  that  as  the 
lumber  was  held  by  defendant  simply  as  agent 
of  plaintiff,  so  much  of  It  aa  was  not  so  manu- 
factured continued  the  property  of  the  plaintiff, 
and  he  could  not  maintain  an  action  for  it  with- 
out a  previous  demand.— Jones  v.  Gregg,  17 
Ind.  84. 

[f]  (Sup.  1883) 

Where  money  is  wrongfully  appropriated 
by  an  agent,  an  action  for  conversion  against 
him  will  lie  without  demand.— Terrell  v.  Butter- 
field,  92  Ind.  1. 

[g]  (S«».  1S8S) 

An  agent  to  sell  machines  agreed  In  writ- 
ing to  deliver  none,  "until  settled  for  as  herein 
provided."  under  a  penalty  of  bectHning  person- 
ally responsible  for  the  price,  the  agent  "waiv- 
ing all  claim  under  warranty  on  said  machinery, 
and  insuring  settlement  for  the  same  under  the 
terms  of  the  contract."  It  was  also  agreed 
that  no  machine  should  be  sold  except  on  a  cer- 
tain written  order  to  be  rigned  by  the  purchas- 
er. The  complaint  alleged  a  sale  and  delivery 
.  by  the  agent  without  an  order  signed  by  the 
purchaser,  and  also  contained  a  common  count 
for  a  machine  sold  and  delivered  by  the  princi- 
pal to  the  agent  Held  that,  the  delivery  pro- 
vided against  was  a  delivery  in  pursuance  of  a 
contract  of  sale,  and  that  there  could  be  no  re- 
covery on  proof  of  a  delivery  by  the  agent  on 
trial  with  a  view  to  a  future  sale,  though  this 
may  have  been  in  violation  of  the  agent's  In- 
structions, making  him  liable  in  a  pnper  action 
for  the  actual  damages  sustained.— Hasselman 
V.  Carroll,  102  Ind.  163,  26  N.  B.  202. 

[h]  (Snp.  1886) 

Under  section  677,  Bev.  St  1881,  provid- 
ing that  "judgments  recovered  •  •  *  against 
any  person  for  money  received  or  collected  in  a 
fiduciary  capacity,  or  for /money  held  in  trust 
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Cor  another,  ihall  be  collectible  without  stay  of 
extcatioD  or  benefit  of  the  apprataement  laws," 
tlie  judffmeDt  against  an  a^nt  who  has  collect- 
ed money  for  his  principal,  and  has  lost  the 
nme  thioa«h  bis  own  neglect,  or  who  is  liable 
for  it  as  for  a  tmst  fiuid,  should  be  lendered 
withont  relief  from  valuation  or  appraisement 
laws.— Rochester  t.  I^eTeiing,  101  Ind.  56!2,  4 
N.  E.  203. 

tn  (App.1891) 
Id  8  suit  for  mtney  deposited  with  defend- 
ant to  be  loaned  on  good  security  for  plaintiff, 
bat  which  he  loaned  to  an  insolvent  person 
without  an;  security,  the  complaint  need  not 
allege  that  defendant  agreed  to  be  personally 
Rsponsible  for  the  loan,  as  tbe  gist  of  the  ac- 
tion is  the  negligence  of  defendant  in  making 
the  loan  as  tbe  agent  of  plaintiff. — Bronnen- 
bnrg  T.  Rinlter,  2  Ind.  App.  391,  28  N.  E.  5li& 

Where  tbe  complaint  avers  that  the  bor- 
rower was  and  is  entirely  insolvent,  and  that 
the  note  is  ntterly  worthless,  it  need  not  aver 
a  dpmand  of  the  money  either  from  the  maker 
of  the  note  or  from  defendant.— Id. 

The  failure  to  allege  that  the  note  was 
unpaid,  or  that  plaintiff  was  injured  by  defeod- 
ant'B  negligence  in  making  the  loan,  is  of  no 
consequence  when  the  complaint  aller^es  that 
the  loan  was  made  to  an  insolvent  person,  and 
that  the  note  is  utterly  worthless.— Id. 

Where  the  complaint  alleges  tba.t  defend- 
ant falsely  represented  that  the  loan  was  secur- 
td  by  a  mortgage,  it  need  not  allege  that  de- 
ftodant  knew  such  representation  to  be  false. 
-Id. 

A  complaint  alleged  that  defendant  at  bis 
own  request  obtained  from  plaintiff  certain 
money,  which,  for  a  reasonable  compensation, 
he  agreed  to  loan  on  good  security;  that  de- 
fendant negligently  loaned  it  to  a  person  who 
was  insolvent,  without  security,  and  afterwards 
delivered  such  insolvent's  note  to  plaintiff,  and 
falsely  represented  to  her  that  it  was  secured  by 
iDortgage  on  real  estate,  and  that  it  was  utterly 
worttilesa,  and  that  plaintiff  had  sustained  dam- 
ages by  reason  of  defendant's  negligence,  in  a 
certain  snm,  for  which  he  demanded  judgment. 
Held,  that  such  complaint  stated  a  valid  cause 
of  action. — Id. 

[]]  (App.  1900) 
Where  plaintilTs  agents  purchased  wheat 
for  him  as  such  agents,  which  they  subsequent- 
ly refused  to  deliver,  title  to  the  wheat  passed 
to  plaintiff  immediately  on  its  purchase,  and  he 
was,  therefore,  entitled,  in  an  action  against 
sach  agents,  to  recover  such  profit  as  he  might 
have  made  by  a  subsequent  sale  thereof.— Na- 
ding  V.  Howe,  55  N.  E.  1032,  23  Ind.  App.  690. 

Where  plaintiflTs  agents  agreed  to  purchase 
wheat  for  him,  and  plaintiff  was  to  furnish 
money  for  the  purchase  whenever  caled  upon  to 
do  to,  but  defendants  refused  to  deliver  the 
wheat  purchased,  and  did  not  call  for  the  pur- 
chase money,  plaintiff  was  not  required,  in  an 


action  against'  tbem  for  loss  of  profits  on  tbe 
wheat  purchased,  to  malie  a  tender  of  the  pur- 
cliase  price,  and  hence  his  failure  to  include  in- 
terest in  an  averment  of  tender  of  such  amount 
did  not  render  his  complaint  demurrable. — Id. 

Where  defendants  purchased  wheat  for 
plaintiff  as  his  agents,  which  tbey  subsequently 
refused  to  deliver,  whereupon  plaintiff  sued  for 
profits  he  would  have  made  in  the  sale  thereof, 
and  alleged  that  be  was  buying  and  selling 
wheat  in  various  markets,  and  knew  the  market 
price,  and  that  iramedintely  after  the  purchase 
of  tbe  wheat  the  market  price  in  such  markets 
advanced  20  cents  a  bushel  over  the  price  de- 
fendants paid,  which  amount  was  over  and 
above  expenses  of  taking  the  same  to  such  mar- 
kets, and  that  he  would  have  sold  the  wheat 
there,  such  averments  were  sufficient  to  show 
that  the  profits  which  plaintiff  would  have  made 
were  20  cents  a  biMhel.— Id. 

Fob  Cases  fbov  Otiieb  Statrs, 

See  40  Cent.  Dig.  Prino.  &  A.  178- 

193;  1  Cent.  Dig.  Action,  §  50. 
See,  also,  6  Cyc.  p.  51;  31  Cyc.  pp.  1006- 
16S1. 

(B)  COMPENSATION  AND  UEN  OF 
AGENT. 

See— 

Bboeers,  §8  39-90. 
Factors,  S  47. 

Insurance  agents.    Irsubance,  |  84. 

S81.  Rlsht  to  oomponaatittm  Im  snuMl. 

[a]  (Sap.  1860) 

Where  a  note  was  given  for  senices  ren- 
dered by  the  payee  as  agent  of  tbe  company  to 
procure  subscriptions  of  stock,  and  in  tbe  exer- 
cise of  such  agency  be  fraudulently  and  without 
knowledge  of  the  company  received  rewards 
from  persons  subscribing  lands  for  stock  for 
procuring  their  lands  to  be  taken  by  the  com- 
pany, the  agency  in  behalf  of  the  subscribers 
was  inconsistent  with  the  agency  of  the  com- 
pany and  worked  a  forfeiture  of  all  rights  to 
compensation  from  the  company,  and  the  same 
principle  would  apply,  though  tbe  agency  for 
the  company  extended  only  to  tbe  procuring  of 
propositions  for  subscriptions  of  stock. — Cleve- 
land &  St.  L.  R.  Co.  V.  Pattison,  16  Ind.  70. 

[b]  (S«p.  1871) 

Where  an  agent  does  not  perform  his  du- 
ties, or  is  guilty  of  gross  n^ligeuce  or  gross 
misconduct,  he  forfeits  all  claims  to  his  commis- 
sions.—Porter  V.  Silvers,  85  Ind.  280. 

[0]  (Sup.  1881) 
Where  a  contract  for  the  sale  of  sewin? 
machines  by  plaintiff,  as  defendant's  agent,  on 
commission,  provided  that,  when  a  note  should 
be  taken  for  a  machine,  plaintiff  should  not  re- 
ceive any  commission  for  the  sale,  until  defend- 
ant had  become  satisfied  that  tbe  person  giving 
the  note  was  responsible  for  tbe  amount,  and 
bad  signed  a  certificate  that  he  was  satisfied 
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with  the  machine,  and  that  all  ptomises  made 
by  plaintiff  had  heen  faithfully  fulfilled,  plain- 
tiff was  not  entitled  to  recover  commissions  on 
a  sale  without  proving  tiiat  the  purchaser's  note 
taken  therefor  had  l>een  accepted  by  defend- 
ant, and  tliat  he  had  furnished  defendant  with 
the  required  certificate.— Wheeler  &  Wilson 
Mfg.  Co.  T.  Worrall,  80  Ind.  297. 

[d]    (Sap.  18S7) 

Although  the  agent  of  an  loan  company 
may  have  l>een  instoncted  to  foreclose  only  for 
the  accrued  interest,  yet  If  he  in  good  faith 
Iwlie^'ed,  from  circumstances  arising  after  the 
suit  had  been  begna  according  to  instructions, 
that  the  interests  of  the  company  required  a 
foreclosure  of  ail  the  debt,  and  did  so  foreclose 
for  the  entire  amount,  notifying  the  company 
within  a  reasonable  time,  and  the  company 
made  no  objection,  but  accepted  the  benefits 
thereof,  and  adopted  the  receivership  establish- 
ed thereunder,  such  acceptance  was  a  ratifica- 
tion of  his  acts,  and  he  is  entitled  to  reasonable 
compensation  for  his  services.— United  States 
Mortg.  Co.  T.  Hender«>n,  111  Ind.  24,  12  N. 
E.  S8. 

Under  a  contract  of  agency  providing  that 
the  agent  should  loan  money  of  the  principal 
on  mortgage  and  other  security  and  collect 
money  coming  due  on  such  loans,  and,  further, 
that  the  principal  ehould  not  be  liable  for  any 
charges,  disbursements,  or  commissions  to  the 
agent  for  serv-ices  In  the  agency,  the  principal 
is  liable  to  the  agent  for  sen-ices  rendered  by 
the  latter  on  the  principal's  request  in  foreclos- 
ing mortgages,  collecting  moneys  by  legal  pro- 
ceedings, looking  or  attending  to  property 
bought  in  by  the  principal  on  foreclosure,  rent- 
ing and  collecting  rents  of  such  property,  look- 
ing after  the  payment  of  taxes  and  insurance, 
as  snch  services  are  different  from  those  com- 
prised by  the  contract  of  agency,  which  relates 
exclusively  to  loaning  money  on  tmnds  and 
mortgages  and  collecting  money  payable  on 
loans  made. — Id. 

[•]     (Bap.  18S7) 

A  contract  under  which  the  plaintiff  had 
undertaken  to  find  a  purchaser  for  the  defend- 
ant's real  estate,  provided  for  a  certain  com- 
mission if  a  sale  was  made  through  the  agency 
of  the  plaintiff,  and  for  a  less  commission  if 
the  property  was  withdrawn  from  the  market, 
or  sold  without  the  assistance  of  plaintiff,  with- 
in nine  months,  and  contained  a  further  stipu- 
lation that  "if  a  customer  is  introduced  through 
the  agency  of  the  said  Ia,  and  a  sale  is  after- 
wards consummated  with  such  customer,  I  agree 
to  pay  the  commission  before  mentioned,  wheth- 
er the  time  of  this  agreement  shall  have  expired 
or  not."  Held,  that  plaintiff  was  entitled  to 
commission  for  effecting  a  sale  either  before  or 
after  the  end  of  the  nine  months,  and  that  a 
complaint  on  the  contract  need  not  allege  that 
the  sale  was  made  within  nine  months  from  the 
date  of  the  contract.— Williams  v.  Leslie,  111 
Ind.  70,  12  N.  E.  102. 


Fob  Cases  fbov  Otbeb  States, 

See  40  Cent.  Die.  Princ.  A  A.  U  191- 

214,  219,  223. 
See,  also.  31  Cyc.  pp.  1480-1633;  note,  4S 

Am.  Rep.  387. 

i  82.  Amonnt  of  salary  or  oonunlasion. 

[al    (Sap.  1S8S) 

Defendant  entered  into  a  written  agree- 
ment with  plaintiff  to  pay  liim  a  certain  com- 
mission  for  selling  real  estate.  Subsequently 
she  entered  into  an  oral  contract  with  him, 
whereby  it  was  agreed  that  he  should  enter  Into 
her  service  and  manage  her  general  business  fnr 
a  certain  compensation  per  day.  Held,  that  the 
oral  contract  did  not  supersede  the  original 
agreement;  there  being  evidence  that  it  was 
not  modified  or  abrogated.— Smith  T.  I^e,  lUl 
Ind.  449. 

lb]  (Sap.US7) 

That  an  attorney  is  employed  as  an  ajcent 
to  negotiate  loans  does  not  preclude  blm  from 
rendering  and  receiving  compensation  for  serr* 
ices  of  a  different  character,  snch  as  legal  seir- 
tces,  looking  after  repairs,  and  renting  property 
bought  in  by  the  principal  upon  foreclosure 
sales,  looUng  after  taxes  and  Insarance  upon 
such  property,  and  upon  other  property  mort- 
gaged to  the  principal  to  secure  loans,  and  the 
like.— United  States  Mortg.  Co.  t.  Henderson, 
111  Ind.  24,  12  N.  E.  88. 

[c]    <App.  1896) 

A  contmct  with  an  agent  for  the  sale  of 
the  principal's  machinery  provided  for  the  pay- 
ment of  2G  per  cent,  commission  on  sales  made 
on  three  payments,  27  per  cent,  on  sales  on  two 
payments,  and  35  per  cent,  on  cash  sales.  Held, 
that  the  agent  was  not  entitled  to  receive  3o 
per  cent,  on  sales  by  which  a  note  was  given 
for  the  price,  due  in  six  months. — liuber  Man- 
uf'g  Co.  V.  Seabold,  14  Ind.  App.  1U9^  42  N. 
E.  048. 

Fob  Cases  fbou  Otheb  States, 

See  40  Gbnt.  Dio.  Princ.  &  A,  |S  210- 
218. 

See,  also,  81  Cya  pp.  1521-152& 

i  83.  AMlHvnml  aompamsattom. 

W  (Sap.  1886) 
A  princiiml  agreed  to  pay  his  sgent  a  cer- 
tain commission  on  the  amount  for  which  land 
was  sold,  if  the  agent  furnished  a  buyer  within 
a  certain  time  at  not  less  than  a  certain  price, 
and  the  agent  furnished  a  purchaser  at  more 
than  that  price.  Held,  that  the  agent  was  not 
entitled  to  any  surplus  above  the  fixed  price. — 
Blanchard  v.  Jones.  101  Ind.  542. 

For  Cases  fbom  Otheb  States, 

See  40  Cent.  Dio.  Princ.  &  A.  S  220. 
See,  also,  31  Cyc.  pp.  1526.  1527. 

S  84.  DeduetioHS  and  f  orf  ^tvns. 

[a]    (Sup.  138^} 

Where  an  agent  has  violated  his  trust  or 
has  been  guilty  of  fraud  or  gross  neglect  of 
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duty,  tberebr  imposing  apoD  hti  principal  the 
necessity  of  expensive  litigation  in  order  to  se- 
cure bis  rights,  the  penalty  for  such  fraudulent 
conduct  or  willful  violatioQ  of  duty  ts  the  fot^ 
feiture  of  all  compensation  ;  but  this  rule  should 
never  be  applied  to  mere  mistalces  in  the  keep- 
ing of  account  or  errors  of  judgment  or  other 
omissions  which  do  not  amount  to  misconduct 
or  gross  or  culpable  neglect  or  disregard  of 
duty.-Rocbester  r.  Levering,  4  N.  E.  203,  104 
lad.  562. 

For  Cases  fbou  Other  States, 

See  40  Ceitt.  Dig.  Princ.  &  A.  §  221. 
See,  alBo,  31  Cyc.  pp.  1524^1526;  note,  G 
L.  B.  A.  (N.  S.)  468. 

|8S.  Beinbiirseinent   itf   AdTajBoes,  ex- 
p«iues,  and  louea. 

W  (S«p.l857> 
Where  an  agent  acts  for  his  principal  in 
transactions  with  others,  the  act  of  the  agent 
is,  in  contemplation  of  law,  the  act  of  the 
principal;  but,  when  an  agent  makes  a  charg<> 
against  his  principal,  he  cannot  insist  that  that 
Mitry  is  the  act  of  the  principal.— Swofford  v. 
Gray.  8  Ind.  508. 

[b]  (Sap.  1878) 

A  sale  of  com  was  made  by  A.  for  B.,  the 
same  to  be  delivered  at  a  certain  price  per 
bnsb,  daring  a  certain  month.  About  the  mid- 
dle of  the  month  the  price  of  com  had  advanc- 
ed, and  B.  thereupon  telegraphed  to  A.  to  buy 
enough  to  fill  the  balance  of  the  sale.  Instead 
of  so  doing,  A.  paid  the  purchaser,  as  upon  a 
forfeited  contract,  the  difference  between  the 
agreed  price  and  the  then  market  price,  and  be- 
fore the  end  of  the  month  the  price  fell  to  verj' 
nearly  that  agreed  npon.  Held,  that  this  pay- 
ment by  A.  was  nnaatborized,  and  that  B.  was 
not  liable  to  him  therefor.— Godman  t.  Melxsel, 
«i  Ind.  32. 

[c]  (Sap.  1886) 

A  general  confidential  business  agent  who 
pays  insurance  premiums  on  the  principal's 
property,  is  entitled  to  credit  therefor  from  his 
principal,  though  he  may  also  have  been  the 
tgeat  of  the  insurance  company,  provided  he  in- 
formed the  company  that  the  property  was  in 
his  control,  and  they  permitted  the  policies  to 
stand  without  attempting  to  avoid  them,  as  in 
such  a  cane  the  policies  at  the  most  were  merely 
voidable,  and  it  will  not  be  presumed  that  the 
inaurance  companies  would  elect  to  avoid.— 
Rochester  t.  Levering,  104  Ind.  562,  4  N.  E. 


in    (App.  1909) 

Where  an  agent  contracted  to  purchase 
wool  with  money  furnished  by  the  principal, 
payment  of  money  thus  expended  and  advapced 
hy  the  agent  became  due  without  reference  to 
delivery  of  the  wool  purchased. — Welker  v.  Ap- 
pleman.  90  N.  E.  35. 


WoR  Casks  fbou  Othxb  States, 

See  40  Oeht.  Dig.  Prina  &  A.  H  224- 
22S. 

See,  also,  31  Cyc  pp.  1532-1541. 

S  80.  Aotlou  for  eompeuatlon. 

Bill  of  particulars,  see  Pleading,  S  327. 

[a]  (Sup.  1871) 
In  a  suit  to  recover  for  alleged  services  ren- 
dered by  plaintiff  for  defendant  as  agent  of  the 
latter  in  purchasing,  prizing,  and  shipping  to- 
bacco under  a  contract,  wherry,  In  case  the 
business  was  extended  to  other  points,  plaintiff 
was  to  have  the  choice  whether  he  would  take 
$SO0  for  his  services  of  a  certain  commis- 
sion on  all  tobacco  shipped,  plaintiff  being  bound 
to  devote  bis  time  faithfully  to  the  business,  an 
instruction  that,  if  be  purchased  tobacco  on  his 
own  account,  be  was  not  entitled  to  the  profits 
thereon,  unless  expressly  aaaented  to  by  defend- 
ant, was  not  erroneoua.— Ackenburgh  t.  Sic- 
Cool.  36  lod.  473. 

Ad  iDBtractfon  that,  if  plaintiff  had  exceed- 
ed the  limit  anthortied  In  making  advances  on 
tobacco,  be  could  not  recover,  was  not  errone- 
oufl.— Id. 

An  instruction  that.  If  plalntitF  had  not 
elected  to  take  the  fees,  he  was  entitled  to  re- 
cover $800  on  proof  of  compliance  with  the  con- 
tract, was  not  erroneous.— Id. 

An  instruction  that.  If  the  terms  of  the 
agreement  prohibited  plaiatlff  from  purchasing 
tobacco  on  his  own  account,  he  could  not  main- 
tain the  action  If  defendant  suffered  Injury 
therefrom  and  had  not  consented  to  such  par- 
chases,  was  nq^  erioneouB. — Id. 

[b]  (S«V.  1877) 

A  demand  for  recovery  for  extra  services 
ought  not  to  be  joined  in  the  same  paragraph 
of  a  complaint  for  particular  services  rendered 
pursuant  to  a  contract  therefor.— Killian  v.  £S- 
gcomann,  67  Ind.  480. 

[c]  (Sop.  188C) 
To  entitle  an  agent  to  recover  commissiona 

on  the  sale  of  personal  property,  the  sale  must 
have  teen  complete  when  the  suit  was  begun.— 
Thomas  t.  Lincoln,  71  Ind.  41. 

[d]  (Sop.  1S81) 
A  complaint  alleging  that  on  a  certain 

date,  plaintiff  being  in  defendant's  employ,  de- 
fendant agreed  to  furnish  plaintiff  with  a  horse 
and  wagon  suitable  for  the  delivery  of  sewing 
machines  to  be  sold  by  plaintiff,  and  to  deliver 
machines  to  plaintiff  as  fast  as  he  might  order 
the  same,  that  defendant  failed,  and  has  ever 
since  failed,  to  perform  its  part  of  the  agree- 
ment, to  the  damage  of  plaintiff  in  a  sum  of 
$1,000,  stated  sufficient  facts  to  authorize  a  re- 
covery of  nominal  damages  only.— Wheeler  ft 
Wilson  Mfg.  Co.  t.  Wonall.  80  Ind.  297. 
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A  complaint  alleging  that  on  a  certain  date 
plaintiff,  as  defendant's  agent,  sold  a  sewing 
machine  for  which  he  took  the  purchaser's  note, 
which  note  defendant  accepted,  and  the  plaintiff 
had  at  the  proper  time  furnished  to  defendant  a 
certificate  signed  by  the  purchaser,  as  required 
by  a  stipulation  of  the  contract,  and  that  the 
purchasers  had  since  paid  the  note  to  defendant 
by  reason  of  which  plaintiff  had  become  enti- 
tled to  receive  from  defendant  a  commission  of 
$3.0  on  the  sale,  was  insufficient  for  failure  to 
aver  inferentially,  or  otherwise,  a  nonpayment 
of  such  commission. — Id. 

[fl]     (Snp.  1890) 

Defendant  made  plaintiff  his  agent  to  sell 
certain  land,  the  agency  to  continue  for  six 
months,  unless  sooner  terminated  by  a  sale. 
Defendant  reserved  the  right  to  sell  the  land 
himself,  in  which  case  plaintiff  was  to  receive 
the  same  fee  as  though  he  bad  sold  it.  Within 
17  days  after  making  the  contract,  defendant 
sold  the  land  himself,  and  plaintiff  sued  for  his 
fee.  HeJd,  that  the  complaint  need  not  express- 
ly allege  that  plaintiff  had  performed  the  con- 
tract on  his  part— Singleton  t.  O'BlenIs,  125 
Ind.  151.  25  N.  E.  154. 

For  Cases  from  Other  States. 

See  4U  Cent.  Dig.  Princ.  &  A.  18  229- 
239. 

See,  also,  6  Cyc.  pp.  46-50,  31  Cyc.  pp. 
,    .  11)13.  1G14. 

fiOO.  Uen. 

Itefusal  of  agent  to  deliver  goods  purchased 
until  payment  of  advances  and  commission, 
as  conversion,  see  ante,  S  7^- 

[a]  (App.1909) 
Where  moneys  advanced  by  an  agent  for 
the  purchase  of  wool  were  to  be  repaid  aa  ex- 
pended, and  the  agent's  commissions  were  due 
on  delivery,  the  contract  was  not  inconsistent 
with  the  ^nt's  common-law  lien  to  secure  sat- 
isfaction of  his  claims.~Welker  v.  Appleman, 
IK)  N.  E.  35. 

A  purchasing  agent's  lien  for  advances  and 
commissions  may  be  waived  by  the  agent's  ab- 
solute surrender  of  possession  of  the  property 
after  the  lien  has  attached,  with  no  intention  on 
his  part  to  preserve  the  lien. — Id. 

Where  no  time  was  specified  for  the  pay- 
ment of  ED  agent's  commissions  for  the  pur- 
chase of  wool  for  his  principal,  it  would  be  pre- 
sumed that  payment  was  to  t>e  made  on  deliv- 
ery of  the  wool,  and  hence  the  agent  by  offering 
delivery  f.  o.  b.  cars  did  not  lose  his  right  to  re- 
take and  retain  the  wool  on  the  principal's  re- 
fusal to  pay  the  commissions  pursuant  to  the 
agent's  lien  therefor. — Id. 

For  Cases  brou  Other  States. 

See  40  Cent.  Dig.  Princ.  &  A.  §§  240-244. 
See,  al30,  31  Cyc.  pp.  1541-1544. 


m.  BIGHTS  AND  IJABrLITIES  AS 
THIBD  PERSONS. 

See- 
Acts  and  statements  of  carriers'  agents  as  b< 
ing  on  contract  for  passage.  Carsiebs 

2.01. 

Brokers,  §S  03-103. 

Liability  of  master  for  injuries  to  third  ] 
sons  by  acts  or  omissions  of  servants  or 
dependent  contractors.  Master  and  Se 
A  XT.  ,100-332. 

Subrogation  of  asent  to  rights  of  principal 
creditors  of  principal.    Subrogation,  { 

(A)  POWERS  OF  AGENT. 

Authority  of  agent  of  carrier,  see  CABRiEKf 
47. 

Authority  of  agent  of  corporations  in  gene 
see  Corporations,  §8  397-482. 

Authority  of  attorney,  see  Attorney  and  C 
ENT.  U  62-103. 

Authority  of  bank's  agents  or  correspondents 
making  collections,  see  Banks  and  Bai 

ING,  §  102. 

Authority  of  insurance  agents,  see  InscRAN 

IS  8fi-92. 

Authority  to  make  affidavit  for  attachment. 

Attachment,  i  88. 
.\iithority  to  make  improvementR  on  princip 

lands  as  affecting  right  to  mechanic's  li 

see  Mechanics'  Liens,  i  72. 
Creation  and  existence  of  relation,  see  ai 

H  3-28. 

Execution  of  affidavit  for  continuance,  see  C 

tinuance,  §  45. 
Scope  and  extent  of  agency,  see  ante,  S  26 
Scope  of  authority  as  affecting  imputation 

principal  of  knowledge  of  agent,  see  post 

178. 

Termination  of  reladoo.  see  ante,  SS  31-41 
Unauthorized  and  wrongful  acts,  see  post, 

147-161. 

Warrant  or  power  of  attorney  to  confess  jo 
ment.  see  Judohent,  |§  30,  43-46,  53. 

§91.  Representotion  of  prlaelpaL 

For  Cases  frou  Othrb  States, 

See  40  Cert.  Dig.  Princ.  &  A.  Ii  2i 
253. 

See,  also,  31  Cyc.  pp.  1322-1326. 

§  02.  Im  gmumr^, 

[a]  (Sap.  1852} 

A  bona  fide  payment  of  a  debt  to  an  ag 
of  the  creditor  authorizeil  to  receive  it  is  p 
ment  to  the  creditor,  even  though  the  agent  n 
appropriated  the  amount  received  in  paymt 
—Ward  v.  Maccoun,  3  Ind.  407. 

[b]  (Sap.  1874) 

Where  it  is  sought  to  hold  one  liable 
acts  of  his  agent  and  the  question  is  asked 
to  the  extent  of  the  agent's  powers,  it  must 
shown  that  they  extended  to  the  acts  and  c 
larations  in  question.— Coon  t.  Garley,  49  I 
100. 


This  DIsest  la  compiled  on  the  Kay-NvwlMr  System.  For  ezplumtioa,  sm  pace  1 


Digitized  by 


Google 


{93       a  iDd.  IMs--Pa««  307]        PBINCIPAL  AND  AGEXT.  HI  (A). 


[e]    (S«».  1877) 
A  payment  to  the  aathorized  agent  of  a 
creditor       the  debtor  is  equivalent  to  a  pay- 
ment to  the  creditor  himself.— Bicknell  t.  Bnck, 
58  Ind.  354. 

m     (Snp.  1906) 

One  paying  money  to  an  agent  authorized 
to  receive  it  is  entitled  to  a  credit  therefor  with- 
out tracing  the  fond  into  the  hands  of  the  prin- 
cipal, and  tha  latter  cannot  avoid  the  effect 
thereof  because  of  any  delinquency  of  the  agent. 
—Indiana  Trust  Co.  v.  International  Building 
&  Loan  A88*n,  74  N.  E.  633,  36  Ind.  App.  6S5. 
■ffirmed  76  N.  E.  304,  105  Ind.  597. 

Fob  Cases  fbou  Other  States, 

See  40  Cent,  Dig.  Princ.  &  A.  H  245, 

246.  250-253. 
See,  also.  31  Cyc  pp.  1322-1320. 

;  93.  —  General  mttvnaiy, 

M    (Sup.  1S66) 

The  acts  of  a  general  agent  will  bind  his 
principal  so  long  as  he  ketpa  within  the  general 
pcope  of  his  authority,  though  he  may  act  con- 
trary to  his  private  instructions.— Manning  v. 
Gaabarle.  27  Ind.  399. 

A  general  agency  exists  where  there  is  a 
delegation  to  do  all  acta  connected  with  a  par- 
ticular business  or  employment. — Id. 

[b]    (Sap.  ISTS) 
A  general  agent  !s  one  who  is  authorized  to 
transact  all  the  business  of  his  principal,  or  all 
his  business  of  some  particular  kind  or  at  same 
particular  place.— Cnizan  v.  Smith,  41  lad.  288. 

The  distinction  between  a  general  and  a 
special  agent  Is  that  the  former,  having  a  wide 
scope  both  of  duty  and  authority,  represents  his 
principal  in  all  matters  within  the  ordinary 
lunitB  of  the  principal's  business,  and  this  may 
be  in  <Hie  or  more  places ;  but  the  latter  Is  one 
whose  authority  is  definitely  limited,  and  whose 
duty  is  specified.— Id. 

(cl    (9>p.  1890) 

Where  an  agent  is  authorised  to  conduct  s 
amgle  transaction,  he  is  as  to  such  transaction 
a  general  agent  invested  with  authority  to  per- 
form all  acta  necessary  to  fnlly  consummate  the 
same.— Cleveland,  C,  C.  ft  I.  By.  Co.  v.  Cloaser, 
20  N.  B.  159.  126  Ind.  348,  9  L.  R.  A.  754, 
22  Am.  St  Rep.  593. 

m    (8np.  1908) 

A  person  authorized  to  transact  all  the 
business  of  another  at  a  particular  place,  and 
impliedly  investfd  with  discretion  to  determine 
the  proper  construction  of  the  contract  under 
which  work  was  t>eiDC  doue,  is  a  seneral  agent 
-Cleveland,  C,  C.  &  St.  L.  Ity.  Co.  v.  Moore, 
170  Ind.  328,  82  N.  E.  52,  84  N.  E.  540. 

Fob  Cases  fbou  Otiieb  States, 

See  40  Cent.  Dig.  Princ.  &  A.  |  247. 
See,  also,  31  Cyc.  pp.  1340-1341. 


I  94.  *^  Speoial  ssMUiy. 

Distinction  between  general  and  special  asent, 

see  ante,  §  03. 

[a]    (Sap.  18T2) 

The  fact  that  the  authority  of  an  agent  is 
limited  to  a  particular  business  does  not  make 
his  agency  special.  It  may  be  general  in  re- 
gard to  that  business,  as  though  its  range  was 
UQlimited.— Cruzau  v.  Smith,  41  Ind.  288. 

A  special  agent  is  one  who  is  authorized  to 
do  one  or  more  specified  acts,  in  pursuance  of 
particular  instructions,  or  within  restrictions 
necessarily  implied  from  the  act  to  be  done. — Id. 

An  agency  Is  special  when  both  the  end 
and  the  means  are  specific- Robinson  v.  Bank 
of  Winslow,  42  Ind.  App.  350,  85  N.  E.  793. 

For  Caseb  fboic  Othbb  States, 

See  40  Cent.  Dig.  Princ.  &  A.  S§  248. 
249. 

See.  also.  31  Cyc.  pp.  1341-1344. 

§  95.  Espvess  atithority. 

Necessity  of  recording  power  of  attorney  to  as- 
sign judgment,  see  Judquent.  |  840. 

Foe  Cases  from  Other  States. 

See  40  Cent.  Dig.  Princ.  &  A.  S|  254-370. 
See,  also,  31  Cyc.  pp.  1335-1338;  note,  18 
L.  R.  A.  663. 

I  97,  m—m.  Coiutrnotion  of  letter  or  pow- 
ers of  •ttoruey. 

[a]  (9vp.  1S4S) 
A  power  of  attorney  to  transact  business 
with  creditors,  use  the  name  ot  the  constituent, 
if  necessary,  in  making  arrangements  with  cred- 
itors, sign  notes,  etc.,  purchase  goods  and  give 
notes  for  them,  and  "all  other  business  in  my 
line  as  a  merchant,"  confers  no  authority  to 
execute  a  mortRnge  of  the  principftl's  goods  to 
creditors,  and  no  such  authority  can  be  proved 
by  parol.— Reeves  v.  Baldwin,  1  Ind.  210,  Smith, 
170. 

[bl  (B«p.lM2) 

A.  gave  B.  a  power  of  attorney  to  sell,  as- 
sign, transfer,  trade,  and  disitose  of  certain 
lands  belonging  to  A.,  either  for  cash  or  in  ex- 
change for  other  property.  B.  exchanged  some 
of  the  lands  for  a  mill  property,  which  he  rent- 
ed to  O.  C,  being  dispossessed,  brought  suit 
for  possession.  B.*s  compensation  was  to  bo 
one-half  of  all  he  could  make  out  of  the  proper- 
ty over  a  certain  sum,  any  property  received 
in  exchange  to  bo  taken  at  an  appraisemmt. 
Held,  that  B.  had  such  a  power^  coupled  with 
an  interest,  as  authorized  him  to  rent  at  least 
until  he  and  his  principal  should  close  actwunta. 
— Hitchens  v.  Ricketts,  17  Ind.  625. 

[c]    (Snp.  1S62) 

An  authority  under  letters  of  attorney,  "to 
attend  to  the  business  of  the  principal  general- 
ly" or  "to  act  for  him  with  reference  to  all  his 
business,"  does  not  authorize  the  agent  to  sell 
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real  estate,  or  to  Bell  or  dispose  of  ^e  person- 
alty of  his  principal,  nnlesB  as  a  means,  neces- 
sary and  proper,  to  contract  the  business  to 
which  the  agency  applies. — CoquUlard'a  Adm'rs 
V.  French,  10  Ind.  274. 

[d]  (Snp.  1890) 

Where  a  power  of  attorney  is  defectively 
acknowledged,  in  that  the  adcDowlodgment  was 
tnlien  before  a  master  of  chancery,  who  under 
the  statute  had  no  authority  so  to  do,  the  attor- 
ney had  no  authority  to  convey  land,  but  lie  did 
have  authority  to  make  an  executory  contract 
of  sale,  and  receive  the  purchase  price. — Joseph 
T.  Fisher,  23  N.  E.  S5G,  122  Ind.  300. 

[e]  (Apv.  1902) 

A  power  of  attorney  is  an  Instrument  by 
which  the  authority  of  one  person  to  act  in  the 
place  and  stead  of  another  as  attorney  in  fact 
is  set  out.— White  v.  Fargeson,  04  N.  E.  49,  20 
Ind.  App.  144. 

In  coQ»tniing  powers  of  attorney  the  usual 
rules  of  construction  of  written  instruments  ap- 
ply, according  to  which  the  obvious  meaning  of 
the  terms  used  should  not  be  unnecessarily  re- 
stricted or  extended  by  implication :  and  the  in- 
tention of  the  parties,  as  ascertained  by  the 
language  used,  must  Rovem  the  construction  of 
the  instrument,  and  determine  the  extent  of  the 
authority  conferred. — Id. 

[f]  (S«p.  1909) 
The  construction  of  powers  of  attorney  is 
governed  by  the  same  niles  as  written  instru- 
ments generally,  and  they  should  be  construed, 
under  the  general  doctrines  of  agency,  to  ef- 
fectuate the  donor's  intention  as  to  the  object 
to  be  accomplished,  and,  while  they  should  be 
restricted  to  such  objects  and  construed  against 
the  donor  in  case  of  doubt,  a  construction  should 
not  be  adopted  to  defeat  the  puri'oxes  of  the 
power  or  unduly  extend  it. — Motl'lanaban  t. 
Breeding,  172  Ind.  457,  88  N.  E.  WW. 

When  a  power  of  attorney  relates  to  the 
subject-matter  of  a  statute  or  to  the  substantive 
law,  the  statute  or  law  enters  into  and  l>ecomes 
a  part  of  it.— Id. 

The  voters  of  a  township  signed  a  writing 
empowering  and  requesting  another  to  sign  their 
names  to  any  and  all  remonstrance  or  remon- 
strances against  persons  who  may  give  notice  of 
intention  to  apply  for  a  liquor  license,  and  also 
to  sign  their  names  to  remonstrance  or  remon- 
strances against  the  granting  of  a  license  to 
any  person  to  sell  intoxicants  in  the  township. 
Held,  that  the  writing  was  a  continuous  power 
of  attorney  for  the  purpose  stated,  and  was  not 
limited  to  the  two  years  during  which  a  re- 
monstrance was  effectual  under  the  statute  to 
prevent  the  granting  of  a  license,  and  was  not 
discretionary  as  to  its  execution,  being  in  the 
nature  of  a  trust  after  its  acceptance.— Id. 

Fob  Casks  fboh  Otueb  States, 

See  40  Cent.  Via.  Princ.  &  A.  |f  344- 
376. 

See,  also,  31  Cyc.  pp.  1408-1411. 


1 08.  ^pUed  uA  avpareat  amtheiity. 

Inabilities  incnrred  by  acts  of  agent,  see  p 

i%  130-136. 
Itights  acquired  by  acts  of  agent,  see  poet, 

127,  128. 

For  Casks  frou  OrnEB  States, 

Ske  40  Cent.  Dig.  Princ.  &  A.  |S  2 
343,  345-347.  350-3111.  304-374.  S7(i 
Ckkt.  Dio.  Bills  &  N.  {  1243;  35  Ce 
Dig.  Mtg.  i  838;  39  Cent.  Diq.  Pa; 
i  128. 

See,  also,  31  Cyc.  pp.  1335-1401;  noti 
L.  B.  A.  (N.  S.)  843. 

5  09.  Ib  saneraL 

[a]    rSnp.  1S56) 
It  is  not  the  name  ^ven  to  an  agent, 
the  acts  he  is  authorised  to  do.  which  detem 
the  extent  of  his  authority. — JefCersonTille  A 
V.  Fisber,  7  Ind.  099. 

[bj  (Snp.  1SS2) 
If  an  agent  was  authorized  to  get  immed 
possession  of  a  certain  storeroom,  and  his  p 
cipal  and  he  understood  that  a  t>onus  w< 
have  to  be  paid  for  such  possession,  he  was 
thorized  to  contract  to  pay  such  bonus. — Sh 
man  t.  Little.  87  Ind.  181. 

Fob  Casks  fbou  Otiieb  States, 

See  40  Cext.  Dio.  Princ.  A  A.  U  S 
201. 

See,  also,  31  Cyc.  pp.  133.T-1337. 

g  100.    Principal's  property  amd  bi 

neas. 

Unautborized  dealings  with  property,  see  i 
I  132. 

[a]  (Bap.  USD 

A.  contracted  to  sell  land  to  B.,  paymei 
be  made  by  B.*s  dellTering  to  A.  or  to 
agent,  C,  a  boat  and  cargo  by  the  first  s 
cient  rise  of  a  river,  ffrld,  that  the  cont 
made  G.  the  special  agent  of  A.  to  receive 
boat  and  caigo  at  a  fixed  period,  and  a  i 
sequent  delivery  to  C  was  not  binding  on 
though  C.  was  also  the  general  agent  of  j 
Longworth  r.  Conwell,  2  Blackf.  469. 

[b]  (Sap.  1873} 

The  mere  power  to  collect  rent  does 
confer  authority  on  the  agent  to  make  a  i 
lease  or  change  an  existing  one. — Indiana! 
Mfg.  &  Carpenters'  Union  r.  Cleveland,  C 

6  I.  Ry.  Co.,  45  Ind.  281. 

[c]  (Sup.  18S6) 

One  authorized  to  receive  and  take  p 
erty,  to  be  shipped  in  a  vessel,  from  the  "li 
ing,"  may  take  it.  from  a  wharfboat,  static 
at  a  wharf,  onto  which  the  property  was 
charged  from  the  carr>-ing  vesseL-^aTii 
Reamer,  105  Ind.  318,  4  N.  E.  857. 

[d]  (S«p.  1889) 

The  court  properly  charged  that  if 
who  was  the  duly  constituted  agent  of  def< 
ant,  and  acting  within  the  scope  of  his 
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tborit7,  accepted,  as  to  its  quality,  certain  corn, 
delirared  under  a  contract,  or  agreed  tiiat  it 
was  such  as  would  be  accepted,  then  this  would 
be  an  acceptance,  so  far  as  the  fjuality  was 
Moremed,  and  a  waiver  of  any  further  dispute 
as  regards  the  quality;  but  that  the  jury  must 
believe  that  the  agent  was  acting  within  the 
scope  of  bis  authority,  and  that,  if  be  did  un- 
dertake to  accept  the  com  as  to  its  quality,  he 
wag  at  the  time  in  full  knowledge  of  all  facts 
with  reference  thereto,  and  that  be  acted  in 
^od  faith,  withont  fraud  or  collusion  with 
l^ntiff.— Rahm  t.  Deig,  321  Ind.  283,  23  N. 
EL  141. 

An  agent  anthorixed  to  sell  goods  at  re- 
tail 'cannot  iLortitcge  them  to  secure  the  pur- 
chase price.— Kiefer  t.  KUnsick,  144  Ind.  46, 
42  X.  E.  447. 

in  rs«p.  1897) 
Where  an  agent  to  negotiate  a  sale  of  lots  '. 
Itts  no  authority  to  make  a  contract  without 
the  owner's  consent  a  parol  license  given  a 
psrchaser  to  nse  adjoioing  land  as  a  private 
way.  of  which  the  owner  has  no  knowled-%.  is 
not  binding  on  the  owner.— Noftager  t.  Barii- 
dall,  47  N.  E.  900.  148  Ind.  531. 

Poa  Cases  frov  Otheb  States, 

Sfe  40  Pent.  Pig.  Princ.  &  A.  {S  262- 

273.  .^15.  .^04.  3R8-374. 
See.  also.  31  Cyc.  pp.  1389-1404;  note,  35 
Am.  St  Rep.  593. 

1 101.           Contrkots  in  ceneral. 

Unbillties  incaired  ander  contracts  of  agent, 

see  post.  I  132. 
rnanthorized  contracts,  see  post,  f  155.' 

[a]  (App.  1»02) 

Aatbority  of  sgent  to  ship  goods  carries 
with  it  authority  to  accept  the  bill  of  ladin?  | 
and  enter  Into  a  contract  limiting  the  can-ier's  i 
liability.— Adams  Exp.  ('o.  v.  Camafano.  63  N. 
E.  245,  64  N.  E.  647,  29  Ind.  App.  600.  94  Am. 
St  Rep.  2TO. 

For  Cases  fbou  Otheb  States, 

Sei  40  Cent.  Dio.  Princ  ft  A.  81  2.^5. 
256.  330. 

See.  also,  31  Cyc.  pp.  1345-1349,  1402- 
1401 

1 102.  —  Contracts  of  emploTment. 

It]   (Sap.  1861) 
A  party  empIo.ved  merely  to  aid  in  making 
an  arrest  has  no  implied  authority  to  encage 
otbera  at  his  employer's  expense  to  assist.— 
Praitt  r.  Miller,  3  Ind.  16. 

[b]  (App.  1893) 

The  general  manager  of  an  ordinary  man- 
n^uring  business  has  no  authority  to  bind 
tte  owner  by  the  employment  of  a  physician 
or  flBiseim  to  attend  an  injnred  employ^,  in 
the  absHice  of  any  fiicts  showing  an  absolute 
•wcessity  for  such  action  by  the  employer.— 


Chaplin  r.  Freeland,  7  Ind.  App.  676,  34  N. 
E.  1007. 

Fob  Cases  fbou  Otheb  States. 

See  40  Cent.  Dig.  Princ.  &  A.  f§  27'^- 
277,  347. 

See.  also,  31  Cyc.  pp.  1307-1399;  note,  20 
L.  R.  A. 


1 103.  —  ParaluMas.  aalaSt  amd  emvaT- 
anoea. 

U1     (Sup.  1869) 

One  employed  to  drive  stock  from  one 
town  to  another  has  no  authority  to  sell  any 
animal  that  becomes  footsore,  and  his  sale 
passes  no  title.— Reita  t.  MartiD,  12  Ind.  800, 
74  Am.  Dec.  215. 

[b]    (Sap.  1ST2) 

If  one  who  is  the  general  agent  of  anoth- 
er in  the  purchase  of  wheat,  as  such  agent 
buys  wheat  to  be  paid  for  on  demand  at  the 
current  price  at  the  time  of  demand,  his  prin- 
cipal will  be  liable,  though  the  principal  may 
have  instructed  his  agent  to  buy  only  for  cash, 
and  thoueh  the  principal  may  have  paid  the 
agent  for  the  wheat  if  the  contract  be  made 
in  good  faitb,  upon  the  credit  of  the  principal, 
and  without  any  knowledge  of  the  private  in- 
structions of  the  principal.— CruBon  t.  Smith, 
41  Ind.  288. 

[e]     (Sap.  1876) 

The  power  to  sell  and  cootcj  implies  a 
power  to  deliver  possession  of  the  property  to 
the  parcfaaser.— Indiana  Cent.  Canal  Oo.  t. 
State,  53  Ind.  575. 

[dl     (App.  1893) 

The  local  agent  authorized  to  sell  ma- 
chines in  certain  localities  is.  as  to  a  sale  made 
by  him  in  such  territory,  a  general  agent,  with 
authority  to  waive  conditions  in  the  (nntract 
of  sale  as  to  the  manner  of  giving  notice  of 
defects  in  the  machine  sold,  constituting  a 
braach  of  the  warranty,  which,  by  the  terms  of 
the  contract  of  sale,  if  not  remedied  by  the 
seller,  authorized  a  return  of  the  machine.— 
Springfield  Engine  &  Thresher  Co.  T.  Kennedy, 
7  Ind.  App.  502,  34  N.  B.  850. 

[e]     (Sap.  1894) 

Plaintiff  contracted  to  sell  land  to  L.  and 
W.,  after  which  defendant  contracted  with  L. 
to  buy  his  interest  which  contract  L.  assigned 
to  W.  Plaintiff  then  deeded  the  whole  tract 
to  W.,  subject  to  a  mortgage  thereon,  in  which 
deed  was  a  clause  stating  that  W.  assumed 
and  agreed  to  pay  the  mortgage.  W.  then 
made  a  deed  to  one-half  of  the  land  to  defend- 
ant, placed  it  on  record,  and  notified  defendant 
thereof.  The  deed  contained  an  assumption 
clause  of  half  of  the  mortgage  debt,  but  de- 
fendant did  not  authorize  its  insertion  or  see 
the  deed,  and,  as  soon  as  notified  thereof,  re- 
pudiated it  and  made  and  recorded  a  deed  of 
his  interest  back  to  W.  Held  that,  though  W. 
was  a  general  or  special  agent  of  defendant  in 
the  care  and  management  of  the  common  prop- 
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erty.  that  lyas  not  enotiRh  In  view  of  W.*8  ad- 
verse interest  to  entitle  plaintilT  to  assume 
that  W.  was  vested  with  power  to  aHHume  in 
defendant'fi  name  and  to  bind  him  b;  a  per- 
sonal oblipatioQ  to  pa^  the  mortgage.— Met;;- 
ger  V.  IIimtinKton,  37  N.  E.  10S4,  39  N.  E. 
2:tS.  130  Ind.  501. 

An  afsent  aiithnrizod  to  accept  a  deed  of 
land  for  hia  principal  has  no  authority  to  ugrce 
to  the  insertion  of  a  clnn«p  whereby  the  prin- 
cipal assumes  a  mortRnge  on  the  land.— Id. 

It]     (App.  1895) 

Where  a  principal  informed  his  a^ent  by 
letter  thnt  he  had  on  hnml  "about  three  oar- 
loadH*'  of  cans,  and  instnieted  him  to  sell  the 
same,  the  asrent  was  authorized  to  assume  that 
the  prinripnl  had  three  ear  loads  of  the  cans, 
and  a  sale  by  him  of  the  three  car  toads  bound 
the  principal  to  the  purchaser  for  that  amoimt. 
thpush  there  were,  in  fact,  but  two  car  loads 
of  the  cans.— Kirwau  v.  Van  Camp  PackinK 
Co.,  12  Ind.  App.  1,  30  X.  E.  530. 

[gl     (App.  1895) 

Defendant  purchased  Roods  from  a  sales- 
man of  plaintiff,  and  on  delivery  of  a  part 
thereof  a  considerable  amount  was  found  unlike 
sample,  and  the  salesman  directed  dpren'tauts  to 
retain  the  unsatisfactory  cooda  until  all  were 
in,  nnd  then  make  one  reshipment  of  those  de- 
fective, llclil,  that  a  finding  that  the  nsent  had 
apparent  authority  to  give  such  directions  was 
justified  by  the  evidence.— EllinRer  v.  Rawlings, 
40  N.  E.  146,  12  Ind.  App.  336. 

[h]  (APP.1B95) 

An  agent  merely  for  the  storajre  and  ship- 
ment of  goods  haa  no  authority  to  sell  them.— 
Cleveland,  C,  C.  &  St.  L.  Ry.  Co.  v.  MoUne 
Plow  Co.,  41  N,  E.  480,  13  Ind.  App.  225. 

(1]  (Snp.  1900) 
The  state  agent  of  the  seller  of  machin- 
ery, having  general  authority,  had  authority 
to  bind  the  seller  by  promise  to  the  purchaser 
that,  if  the  machinery  did  not  work  satisfac- 
torily, it  would  be  taken  back.— Marion  Mfg. 
Co.  V.  Harding,  58  N.  E.  194,  155  Ind.  (H8. 

[J]  (App.  1902) 
Where  one  having  the  custody  of  goods 
for  sale  haa  no  authority  to  sell  at  a  certain 
price,  the  fact  that  one  claiming  to  act  by  his 
Appointment  as  a  subagent  in  making  such 
sale  was  a  mere  clerk,  and  exercised  no  inde- 
pendent judgment,  is  immaterial. — Lucas  v. 
llader.  04  N.  E.  488,  29  Ind.  App.  287. 

One  who  is  informed  by  an  agent  that  the 
price  of  property  in  the  agent's  hands  for  sale 
is  to  be  fixed  by  the  principal  cannot  claim 
that  the  principal  has  clothed  the  agent  with 
apparent  authority  to  sell  for  a  certain  price. 
—Id. 

[kl    (App.  1910) 

Where  a  selling  agent  was  only  authorized 
to  solicit  orders  in  writing  on  a  prescribed 
form,  he  was  not  authorized  to  agree  that  a 


buyer,  ezecnting  a  regular  written  form  of  si 
contract,  should  be  entitled  under  a  parol  agr 
ment  to  receive  the  goods  on  trial  and  retii 
them  if  disBetisfied.— MoCaskey  Register  Co. 
Curfman,  90  N.  E.  323. 

Fob  Cases  from  Otiieb  States, 

See  40  Cknt.  Dio.  Princ.  &  A.  65  27 

293,  35:^-8.".!).  367. 
See.  also.  31  Cyc.  pp.  1345-1308;  note. 

Am.  Dec.  518. 

S  104.  —  WarraBties. 

[u]    (Sup.  1816) 

A  power  given  by  a  seller  of  certain  sat 
of  wool  to  a  third  person,  to  weish  the  bbi 
and  deliver  them  to  the  buyer,  does  not  auth' 
ize  the  agent  to  make  any  warranty  on  1 
part  of  the  seller  as  to  the  quality  of  the  wo 
—Richmond  Trading  &  Mfg.  Co.  t.  Fanin 
8  Itlackf.  88. 

[b]    (Sap.  1^64) 

When  a  contract  of  warranty  of  a  machi 
providf^s  that,  if  it  does  not  correspond  w 
the  warranty,  it  shall  be  returned  to  the  vi 
dor  or  his  agent  at  a  specified  place,  and  sta 
that  no  agent  is  authorized  to  make  any  ri 
resenlations  of  warranty  beyond  the  terms 
the  contract,  an  agent  has  no  authority  to 
lease  the  vendee  from  the  performance  of  I 
agreement  to  return  the  machine  as  provided 
the  contract,  upon  its  failure  to  corresixi 
with  the  terms  of  the  contract. — Bragg  v.  Ba 
berger,  23  Ind.  108. 

[cl  (8n».  18S2) 
Where  an  agent  maltea  a  personal  wi 
ranty.  and  in  the  aubsequent  written  contn 
of  sale  a  warranty  is  made  for  his  princip 
the  firnt  warranty  is  not  merged  in  the  latt 
-Shordan  t.  Kyler,  87  Ind.  38. 

[d]  (Sop.  ISffi) 

An  agent  authorized  to  sell  is  autborii 
to  make  a  warranty.— Talmage  t.  Bierliau 
103  Ind.  270,  2  N.  B.  710. 

[e]  (App.  1902) 

In  an  action  by  a  manufacturer  of  he 
ers  to  recover  the  value  of  one  sold  to  defei 
ant,  the  latter  pleaded  a  counterclaim,  and 
leged  that  he  purchased  the  same  from  pla 
tiff's  agents  authorized  to  sell  heaters,  and  tl 
such  agents,  in  effect,  warranted  that  the  hei 
er  was  fit  for  the  pur[K>se  for  which  it  ix 
sold.  Held,  that  the  averments  in  the  count 
claim  were  sufficient  to  connect  plaintiff  wi 
the  warranty,  since  the  express  warranty  n 
nothing  more  than  that  which  the  law  woi 
imply,  and  therefore  the  agent's  warraii 
would  bind  plaintiff,  the  principal. — H. 
Smith  Co.  T.  Williams,  63  N.  B.  318,  29  Ii 
App.  336. 

Fob  Cases  fbou  Otbrb  States, 

See  40  Cent.  Dig.  Princ  &  A.  $9  20 
297. 

See,  also,  31  Cyc.  pp.  1353.  1365.  13G6. 
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{ 105.           CoUeotSou  of  debts  dne  prln- 

eipaL 

ReceiTiog  i>arineDt  after  expiration  of  terin 
of  kue  as  renewal  of  lease,  see  ante,  f  100. 

The  posaeasion  of  a  bond  by  a  tbird  per- 
son is  a  strong  drcnmstance  to  show  his  au- 
thority to  collect  the  amount  of  it — Hackle- 
ma  T.  Moat.  4  Blackf.  161. 

[b]  (Smv.1819) 

An  asent,  employed  to  collect  money  dne 
oa  acronnt,  receive  payment,  and  receipt  there- 
for, has  no  anihority  to  give  a  discharge  on 
receipt  of  a  note  for  the  money  so  due.— Com- 
ittg  T.  Strong,  1  Ind.  329.  Smith,  197. 

tc]  (S»p.l8S0) 
An  aeent  who  haa  only  authority  to  rc- 
cftTe  p&jment  of  a  debt  cannot  bind  his  prin- 
ripal  by  any  arranftement  short  of  an  actual  col- 
imioD  of  the  money. — Kirk  t.  Hiatt,  2  Ind. 
322. 

(4]    rSap.  1867) 

An  agent  with  power  simply  to  collet 
Guuiot.  in  general,  receive  payment  in  anything 
but  money.— Earnhart  t.  Robertson,  10  Ind.  8. 

(«]     (Sap.  1879) 

Id  an  action  on  a  note  given  for  the  price 
of  a  chattel  sold  by  an  agent  of  the  payee, 
payment  made  in  good  faith,  and  without  no- 
tice of  the  revocation  of  the  agency,  to  the 
servant  of  such  apont,  constituted  a  valid  de-* 
frnse.— rirkb  v.  McCormick.  66  Ind.  243. 

in  {Snp.l88n 
An  agent  to  collect  a  debt  will  not  be  pre- 
anmed  to  have  tbe  ilgbt  to  take,  as  payment, 
the  note  of  the  debtor  payable  to  lUmaelf.— 
Robinson  v.  Anderson.  100  Ind.  152,  6  N.  E. 
VI 

If]  (Sap.  1894) 
An  agent  to  collect  has  only  authority  to 
receive  payment,  and  possibly  an  implied  pow- 
er to  sue,  but  can  bind  bis  principal  by  agree- 
meata  short  of  an  actual  collection. — Davis  v. 
Talbot,  3S  N.  B.  1008.  137  Ind.  235. 

V>]  (App.  1906) 
Where  an  oil  and  gas  lease  provided  for  a 
certain  annual  rental,  and  stipulated  that  a 
dnposit  in  a  certain  bank  to  the  credit  of  the 
ln<^>r  should  constitute  pnynient.  a  deposit  of 
a  payment  after  the  expiration  of  the  term  lim- 
ited hy  the  lease,  which  payment  was  accepted 
by  the  bank  without  notice  from  the  lessor  not 
to  do  so,  was  in  effect  a  payment  to  tbe  les- 
«r.— American  Window  Glass  Co,  v.  Indiana 
Natural  Gas  &  ai  Co.,  76  N.  E.  1006,  37  Ind. 
App.  430. 

Fob  Caseb  nou  Other  States, 

ScE  40  Cbkt.  Dig.  Frinc.  ft  A.  ||  298-310, 

874  ;  7  Cent.  I>io.  Bills  ft  N.  I  1243; 

35  CiNT.  Dig.  Mtg.  |  838. 
See,  also,  31  Cyc.  pp.  1368-1380;  note,  15 

Am.  Deo.  130. 


1 109.    Ifegotlabla  iBstrmeBts. 

Knowledge  or  notice  of  extent  of  authority. 

see  post,  I  148. 
Power  of  mnster  of  vessel  to  execnte  or  indorse 

notes,  binding  the  owners,  see  Skippinq,  | 

62. 

Sufficiency  of  delivery  of  note  to  agent,  see 
Bills  and  Notes,  |  03. 

M    (Snp.  1839) 
A  note  may  be  indorsed  by  an  agent.— 
Yeatman  t.  Cullen,  6  Blackf.  24a 

[b]    (Sap.  1843) 

An  agent  for  attendfi^  to  and  managing 
a  grocet}'  and  provi^on  store,  etc..  is  not,  in 
consequence  of  auch  .agency,  authorized  to  in- 
dorse notes  in  the  name  of  his  principal. — 
Smith  v.  Gibson,  6  Blackf.  369. 

[e]    (App.  1908) 

An  agent,  engaged  in  selling  goods  and 
authorized  to  collect  money  for  goods  sold,  had 
no  implied  authority  to  bind  bis  principal  by 
the  separate  original  and  independent  indorse- 
ment of  a  check  payable  to  the  principal  and 
delivered  to  the  agent  by  a  customer  in  pay- 
ment for  goods  sold. — Hamilton  Nat  Bank  v. 
Nye.  77  N.  B.  295,  37  Ind.  App.  4G4,  117  Am. 
St.  Rop.  333. 

[d]    (App.  1908) 

An  agent  cannot  indorse  negotiable  paper, 
unless  he  baa  express  and  direct  authority  or 
some  express  power  which  necessarily  Implies 
that  act,  because  the  power  cannot  be  execut- 
ed without  it.— Robinson  t.  Bank  of  Winslow, 
42  Ind.  App,  3o0,  85  N.  E.  793. 

[•]    (App.  1909) 

An  agent  authorised  to  make  a  deposit 
haa  no  implied  authority  to  draw  it  out.— Sec* 
ond  Xat.  Bank  t.  Gibboney,  43  Ind.  App.  492, 
87  N.  E.  1064. 

Foe  Gases  froic  Otheb  States, 

See  40  Cent.  Dig.  Princ  ft  A.  {|  818-.T22, 

3(M),  301,  305. 
See,  also,  31  Cyc.  pp.  1381-1383;  note,  27 
L.  IL  A.  401. 

1 110.  Gvmnaty  smd  ■vntjshlp. 
M    (Sap.  1880 

An  agent  having  antbority  to  make  con- 
tracts for  the  pnrcbaae  of  wheat  generally, 
such  authority  embraces  all  the  usnal  incidents 
of  bis  business,  and  aotborizes  him  to  guar- 
anty cars  for  tbe  shipment  of  tbe  grain  pur- 
chased.—Dickson  T.  Lambert,  98  Ind.  487. 

[b]  (Ssp.uiO) 

That  a  railroad's  agent  bad  authority  to 
settle  all  matters  growing  out  of  a  contract 
with  a  construction  company  did  not  authorize 
him  to  agree  on  the  part  of  the  railroad  to  pay 
the  claim  of  a  third  party  against  tbe  eonstrac- 
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tion  company.— Cleveland.  C,  C.  ft  St.  I<.  Ry. 
Co.  T.  Shea,  91  N.  E.  1U81. 

Fob  Cabkb  frou  Otber  States, 

See  40  Cent.  Dio.  Princ.  &  A.  ||  32:t- 
325. 

See,  also,  31  Cyc.  pp.  1403,  1404. 

Sill*  BeleMe,  aettleinmit,  eompvo- 

uiae,  or  forbeuanoe. 

[a]  (Sup.  1823) 

A  covenant  by  an  obligee  not  to  sue  tliu 
obligor  at  all  may  be  pleaded  as  a  releasse;  but. 
if  it  appear  to  have  been  executed  by  an  agrnt. 
bis  authority  must  be  proved. — Reed  t.  Shaw, 
1  Blackf.  245. 

[b]  (App.1898) 

An  ajcent  procured  a  cnstonier;  asfisted 
in  delfreriDR  the  purchased  property;  reeeivnl 
ttie  notes  giveo  therefor,  which  were  secured 
by  mortgage  thereon;  demanded  paytnent  of 
the  debt  when  due;  and  took  possession  of  the 
property,  and  caused  itM  sale,  as  stipulated  in 
the  mortgage.  Held  insufBcient  to  show  au- 
thority of  the  agent,  by  way  of  ejstoppel.  to 
agree  to  deliver  up  the  notes  and  «incel  the 
debt  if  the  mortgagors  would  give  up  the  prop- 
erty without  further  cost.— Robinson  v.  Kipp, 
SO  N.  E.  408.  20  Ind.  App.  loQ. 

[C]     (App.  ]M5r 

"Where  defendant's  eoperintendent  of  qiiar- 
rirs,  with  power  to  employ  and  discharce  men, 
and  with  power  coextenatve  with  the  business, 
obtained  a  release  from  a  servant  injured  by  a 
blast  in  a  quarry  on  consideration  of  payment 
of  wages,  doctor's  and  nurse's  bills,  future  em- 
ployment, etc.,  the  transaction  was  within  the 
scope  of  the  superintendent's  authority. — Amer- 
ican Quarries  Co.  v.  Lay,  73  N.  E.  008,  37  Ind. 
App.  3SG. 

Fob  Cases  prom  Otheb  States, 

Ske  40  Cent.  Dig.  Princ.  &  A.  S3  320- 

,331,  376;  39  Cent.  Dig.  PaymL  |  128. 
See,  also,  31  Cyc.  pp.  1302-1395. 

S  113.    Condnet  of  litiE»tlon. 

[a]  rsnp.  igS5) 
A  railroad  company  employed  an  agent  to 
arrest  and  prosecute  persons  placing  obstruc- 
tions on  the  track.  The  agent  arrested  an  in- 
nocent man,  carried  him  oflf,  and  left  him  In  the 
woods.  HcUl,  that  the  company  was  liable. — 
It^ansville  &  T.  H.  R.  Co.  t.  Uclvee,  90  Ind. 
510.  50  Am.  Rep.  102. 

Fob  Gases  fbou  Otheb  States, 

See  40  Cent.  Dio.  Princ.  A  A.  !S  3.34- 
337.  351,  332;  39  Cent.  Dig.  Paymt.  fi 
128. 

See,  also,  31  Cyc.  p.  1395. 

S  114.  ^—  Confesaloii  of  Jndsment. 
[a]    (Sop.  1823) 
A  power  of  attorney  authorizing  one  in  the 
names  of  iwrtners  of  a  company  to  which  be 
was  a  partner  to  negotiate,  compromise,  adjust. 


determine,  settle,  and  arrange  all  difTerencefi 
disputes  between  them  and  others,  to  ex* 
and  sign  their  names  to  any  release,  covei 
or  conveyance  of  all  or  any  part  of  their  ; 
estate  whether  real  or  per«onal,  and  to 
and  receive  discharges,  receipts,  etc..  did 
authorize  a  confession  of  judgmeot  by  sncl 
tomey  in  the  names  of  the  partners. — Lago 
I'atterson.  1  Blackf.  202. 

For  Cases  from  Otreb  States, 

See  40  Cent.  Dig.  Princ.  &  JL  H 
3.-2. 

8oe,  also,  31  Cyc.  p.  1395, 

9  115.  —  RepramtatiaaB, 

Declarations  by  agent  as  evidence  a^lnst  ] 
cipal,  see  Evidbnck,  IS  240-244. 

Declarations  by  agent  as  evidence  against  | 
cipal,  preliminary  proof  of  existence  at  ag 
or  authority,  see  Evidence,  f  258. 

[Tnautborised  representations,  see  poat,  { 

For  Cases  from  Other  States. 

See  40  Cent.  Dig.  Princ.  &  A.  IS  ^ 
343. 

See,  also,  31  Cyc.  p. 

S  116.  TradlMlOMd  UaaitatiOH  avtl 
Ity. 

Of  Insurance  agent,  see  Insubance,  |S  91, 

[a]  <8dp.  1831) 

The  authority  of  a  general  agent  cai 
be  secretly  limited  by  bis  principal  ao  as  t( 
feet  a  third  party  dealing  with  such  agen 
ignorance  X>f  the  limitatlm. — Longworth  t.  i 
well,  2  Blackf.  409. 

[b]  (Sap.  ISSI) 

Secret  instmctlons  will  not  affect  third 
sons  who  rely  upon  the  open  conduct  and  vi* 
acts  of  a  party.— Robbina  t.  Magee,  76  Ind. 

[cl     (App.  1892) 

Where  a  written  contract  for  the  sale 
machine  provided  that  if  the  machine  was 
livered  by  any  agent  of  the  seller  or  rece 
by  the  purchasers  or  their  representatives  be 
full  and  complete  settlement  had  been  n 
therefor,  according  to  the  terms  of  the  order 
equities  and  claims  under  the  warranty  gi 
by  the  seller  should  be  waived,  and  a  gen 
agent  on  making  the  sale  waived  the  provl 
the  waiver  was  binding  on  the  seller  notvi 
standing  the  continued  possession  by  the  ] 
chasers,  though  the  agent  as  between  hina 
and  the  seller  had  no  authority  to  make 
waiver;  the  limitation  on  the  power  of 
ogent  not  having  been  brought  home  to  the  ] 
chaser.— Gaar,  Scott  &  Co.  v.  Bou,  29  N. 
610,  3  Ind.  App.  269. 

[d]  (8np.i905) 

Where  an  agent  does  not  disclose  to 
dtbpr  party  the  extent  of  his  authority  in  n 
ing  a  contract,  the  vaiidity  of  th«  contraci 
not  affected  by  the  fact  that  he  exceeded 
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lutnority.— Americaa  Telephone  &  Telegraph 
Co.  V.  Green,  73  N.  E.  707.  164  Ind.  348. 

Fob  Casks  noii  Otheb  States, 

See  40  Cert.  Dig.  Princ.  &  A.  H  377, 
377%. 

See.  also.  31  Cyc.  pp.  1327-1329. 

fllT.  ireoeulty  of  wrltiHC  or  uaal  to 
eonfer  power. 

U]    (Svp.  1847) 
An  anthority  under  seal  is  necptisary  to  au- 
thorize an  ftsent  to  sign  a  sealed  instrument.— 
Rhode  r.  Ix>uthain.  8  Blafdif.  413. 

[b]    (Sap.  1851) 
A  power  of  attorney  to  convey  lands  in  this 
ftate  must  be  execated  with  the  same  formalities 
as  are  reqairod  in  the  execution  of  a  deed  of 
conveyance.— ButterGeld      Beall,  3  Ind.  203. 

Fob  Cases  fbom  Other  States, 

See  40  Cent.  Dio,  Princ.  ft  A.  M  878- 
390. 

See.  also.  31  Cyc.  pp.  1220-1234;  note, 
81  Am.  I>ec.  776. 

1 118.  Eridenee  aa  to  antliorltr.  ^ 

As  preliminary  to  admission  of  declaratioas 
s^iuRt  interest  of  principal,  see  Evidence, 
I  258. 

Authority  of  agent  of  insurer,  see  Insurance, 
I  92. 

Competency  of  agent  to  prove  authority,  see 

WtTNESBES.  S  100. 

Evidence  of  agency,  see  ante,  ||  18-23. 

Fob  Cases  from  OmER  States, 

See  40  Cent.  Dig.  Princ.  ft  A.  ||  391- 
429. 

See,  alBO.  31  Cyc.  pp.  1638-1007. 

1119.  ~—  Preanmptions  amd  budoa  of 

proof. 

[a]     (Sap.  1835) 

Where  parties  are  sought  to  be  charged  for 
the  act  of  a  special  and  not  a  general  agent,  it 
most  be  shown  that  the  act  was  done  within  the 
soope  of  the  agency.— Pursley  v.  Morrison,  7  Ind. 
63  Am.  Dec.  424. 

lb]  (App.1892) 
Vihete  a  party  ia  shown  to  have  been  the 
agent  of  another  in  a  particular  business,  and 
coatinues  to  so  act  withio  the  scope  of  his  au- 
thority, it  will  be  preaamed  tliat  hla  foimer  au- 
thority still  coutiuDea,  and  will  bind  his  prin- 
cipal, unless  the  persons  with  whom  he  acts 
bive  notice  that  his  agency  has  ceased.— Miller 
T.  Uiller,  SO  N.  B.  535,  4  Ind.  App.  128. 

UI  (S«p.UH) 
A  party  dealing  with  a  spedal  agent  is 
leqoiFed  to  know  the  extent  of  the  agent's  au- 
thority, and  the  burden  is  on  the  person  dealing 
irith  such  agent  outside  of  the  legitimate  scope 
of  the  agency  to  show  affirmatively  the  pcrmis- 
lam  <4,  or  ratification  by,  the  principal.— Davis 
T.  Talbot,  36  N.  E.  1096,  137  Ind.  235. 


Fob  Cases  fbou  Otheb  States, 

See  40  Cent.  Dig.  Princ.  ft  A.  H  891- 
401. 

See,  also,  31  Cyc.  pp.  1030-1617. 
11 20.           AdmlasllilUty  la  ceaeral. 

[«]    (Snp.  1S&8) 

Eh'idence  that  an  agent  whose  authority  is 
denied  by  the  principal  has  repeatedly  perform- 
ed nets  like  the  one  in  dispute,  which  have  been 
ratified  by  the  principal,  is  admissible.— Jewett 
V.  Lawrenceburgh  &  U.  M.  R.  Co.,  10  Ind.  539. 

Fob  Cases  fbou  Otheb  States, 

See  40  Cent.  t>iG.  Princ.  ft  A.  H  402- 
412. 

S«e.  also.  31  Cyc.  pp.  1050-1065. 


I12S. 


aad     acts  of 


—  Doelantloiu 
asoat. 

[a]  (iap.im) 
Evidence  of  declamtltms  or  admiaaions  of 
an  alleged  agent,  made  in  the  abBence  of  the 
principal,  ia  not  admissible  to  pzove  the  extent 
of  the  agency.— Blair-Baker  Horse  Co.  t.  First 
Nat.  Bank,  72  N.  E.  1027,  164  Ind.  77. 

Fob  Cases  pbou  Otheb  States, 

Szt  40  Cent.  Dig.  Princ.  ft  A.  SI  416- 
410. 

See,  also,  31         pp.  1652-1656. 

8  123.  — *  W^skt  aad  Bageieacy. 

[a]    (Sap.  1SS4) 

An  agreement  by  a  party  to  be  surety  on  a 
bond  to  be  executed  pursuant  to  a  loan  oeijotiat- 
ed  by  a  third  person  does  not  tend  to  establish 
an  agency  of  such  third  person  to  bind  the 
other  on  a  parol  contract  on  the  same  terms 
whereby  such  third  person  subsequently  obtains 
the  loan.— Hayes  v.  Bnrkam,  94  Ind.  311. 

Fob  Cases  fboh  Otheb  States, 

See  40  Cekt.  Dig.  Princ  ft  A.  tS  420- 
429. 

See,  also,  31  Cyc.  pp.  1607-1070. 

S  125.  Actloic  <a  pxinelpal's  aamo. 

For  Cases  frou  Otheb  States, 

See  40  Cent.  Dig.  Princ.  ft  A.  31  430- 
450. 

See,  also,  31  Cyc.  pp.  1414-1416. 

1 1Z6.  ^—  EzeoatloB  of  writtea  lastra- 
ments. 

M  (Snv*  1S23) 
A  bond  containing  recitals  in  its  body  show- 
ing that  it  is  made  by  one  as  agent  duly  author- 
ized for  his  principal,  and  binding  the  principal 
for  performance  of  the  covenants,  and  si^ed 
by  the  agent  with  his  own  seal,  followed  by 
words  describing  him  as  agent  for  bis  principal, 
is  the  bond  of  the  prindpal.— Deming  v.  Bullitt, 
1  Blackf.  241. 

If  a  bond  set  forth  that  A.  B.  as  agent  of 
C.  D.  legally  appointed  for  the  purpose  binds 
the  said  C.  D.  to  make  a  title,  etc.,  and  It  be 
executed  thus,  "A.  B.  (Seal.]   Agent  for  C.  D.."' 
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it  Is  the  deed  of  G.  D.,  provided  the  agent's  au- 
thority be  sufficient— Id. 

tb]    (Sdp.  1S3T> 

A  contract  executed  by  an  apect  In  bis  own 
name,  merely  describius  himself  as  agent,  will 
bind  him  individually.— Wiley  v.  Sbanl^,  4 
Blackf.  420. 

[c]  (Sup.  1851) 

Where  an  attorney  in  fact  executed  a  deed 
under  the  power,  and  siRoed  and  sealed  it  in 
the  names  aud  Reals  of  his  prlnri|>nls,  by  him 
as  such  attorney,  the  deeil  was  valid.— Butter- 
field  V.  Beall,  3  Ind.  203 ;  ■  Ileall  v.  Doe  ex  dem. 
Bntterfield,  Id.  208. 

[d]  (Sup.  1861) 

To  bind  the  principal  in  a  contract  and  to 
make  It  his  own,  the  instrument  must  pun>ort 
on  its  face  to  be  liis  contract,  his  name  must 
be  inserted  in  it  and  signed  to  it,  and  not  mere- 
ly the  name  of  the  agent,  even  thongh  he  lie 
described  as  agent  In  the  instrument.— Prather 
V.  Ross,  17  Ind.  405. 

A  contract  made  by  *'G.  Vf.,  land  ajient.  of 
the  O.  &  M.  R.  R.  Co.."  and  sicned,  "  G.  W., 
Land  Agent,"  was  held  to  be  the  contract  of 
O.  W.  individually,  and  not  of  the  comp.niy. 
-Id. 

[e]  (Sup.  1E62) 

A  corporation,  and  not  the  treasurer,  will 
be  liable  upon  a  drnft  addressed  to  "R.  T.. 
Treasurer  of  Terre  Haute,  etc..  Co.,"  and  ac- 
cppted  by  "R.  T..  Treasurer."- Tousey  v.  Taw, 
19  Ind.  212. 

[f]  (Sap.  1868) 

A  written  contract  recited  that  A.  had  sold 
ilia  house  and  Jot  to  B.  for  a  certain  farm,  and 
stipulated  that  deeds  should  be  executed  as 
soon  as  possible.    The  contract  was  signed  by 

A.  ,  and  by  "P.  L.,  per  B..  Agent."  Held,  that 
an  action  would  not  lie  at  the  suit  of  A.  against 

B.  upon  the  contract. — Freese  v.  Crary,  29  Ind. 
ri24. 

[g]  (Sap.  1885) 

Mere  descriptive  words  In  an  instrument  of 
writing,  such  as  a  lease,  are  regarded  as  de- 
scribing the  ijerson ;  but  if  the  contract  itself 
shows  that  the  words  were  not  used  as  merely 
descriptive  of  the  person,  they  will  not  be  so 
regarded,  but  will  be  assigned  their  true  mean- 
ing. So  held  on  the  question  of  whether  a  cer- 
tain lease  was  executed  by  A.  In  his  own  be- 
half, or  as  agent  of  B-— Avery  v.  Dougherty,  102 
Ind.  443,  2  N.  E.  123,  52  Am.  Rep.  680. 

For  Cases  fbom  Other  States, 

See  40  Cent.  Dig.  Princ.  &  A.  fi§  430- 
4r>0;   7  Ce.nt.  Dig.  Bills  &  N.  |§  200- 
260;  16  Cent.  Dig.  Deeds.  g§  276,  404. 
See,  also.  31  Cyc.  pp.  1414r-1421;  note,  52 
Am.  Dec.  775. 

i  127.  Rlcltta  •cvnlred. 

Rights  in  cases  of  nndisclosed  agency,  see  post 
t  143. 


Fob  Cases  from  Other  States, 

See  40  Cent,  Dig.  Princ.  &  A.  If  4i 
457. 

See,  also,  31  Cya  pp.  1605-1607. 

g  128.  —  Aseat's  mets  Ik  caaeimL 

[a]    (Sap.  1881) 

That  an  agent  carries  a  proposition  to 
principal  from  another  person  does  not  depr 
the  principal  of  the  right  to  prove  what  I 
proposition  was.— Crowder  v.  Reed,  80  Ind. 

Fob  Cases  from  OrnEB  States, 

See  40  Cent.  Dig.  Princ.  &  A.  S8  4;' 
437. 

See,  also,  31  Cyc  p.  1G06. 

S  130.  UablUtlea  Inonrred. 

Liabilities  in  cases  of  undisclosed  agency,  i 
post,  H  145,  140. 

For  Cases  fbou  Otiibb  States, 

See  40  Cent.  Dig.  Princ.  &  A.  §S  4: 
401.  50a 

See,  also.  31  Cyc.  pp.  1645-1680;  note. 
Am.  St  Rep.  37. 

§  131.  ^—  Agent's  acts  In  Keneral. 

[a]     (Sup.  1SS5) 

An  agent  may  bind  his  principal  by  ac 
and  sometimes  by  omissions  of  duty,  but  he  ci 
not  bind  othern.— Board  of  Com'rs  of  Tippe< 
noe  County  v.  Cox,  6  Ind.  403. 

[b1    (Sup.  18S9) 

Delay  in  giving  notice  to  a  principal  of  t 
failure  of  his  agent  to  pay  for  goods  puTcluu 
does  not  dischaiije  the  principal's  liability  to  t 
seller,  though  the  principal  has  settled  with  t 
agent  before  the  notice  and  given  him  credit  I 
the  goods  under  the  false  supposition  that 
has  paid  for  them.— Stapp  t.  Spurlln,  32  Ii 
442. 

Ic]     (Snp.  1881) 

Where  goods  are  sold  and  delivered  to  i 
agent  of  a  firm  upon  its  order,  it  is  Immaterii 
so  far  as  Its  liability  Is  concerned,  for  wh 
puri'o^e  or  for  whose  use  the  same  wen  inteu 
ed.— Hend  v.  Boord,  75  Ind.  307. 

[d]    (Sup.  1887) 

Goods  were  ordered  by  defendant's  aoi 
J.  F.,  Jr.,  and  M.  C.  F.,  while  acting  as  I 
agents;  and  plaintiffs'  agent,  who  took  the  o 
der,  and  chai^  it  to  J.  F.,  wan  told  that  : 
J.,  Sr.,  the  defendant,  "might  retire  from  tl 
6rm,"  and  that  the  order  had  better  be  taken  : 
the  name  of  J.  &  M.  C.  F.,  and  that  plalntil 
would  lie  notified  before  shipment  how  the  fir 
would  be.  Before  the  goods  were  received,  ti 
stock  was  transferred  to  J.  F.,  Jr.,  who  conduc 
ed  the  business  as  J.  F.,  and  gave  no  notice 
plaintifih  of  the  change  in  the  fimv  Plaintifl 
before  shipment,  were  informed  thmugb  a  coi 
mercial  agency  that  there  was  no  such  firm  as , 
ft  M.  C.  F.  Hcldt  that  the  goods  were  orden 
under  such  circumstances  as  authorised  tt 
seller  to  believe  they  were  ordered  for  defen< 
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ant,  and  that  he  was  liable  therefor.— Foellin- 
get  r.  Leh,  HO  Ind.  238,  11  N.'  E.  28& 

[t]    (App.  1897) 

Defendant  fumiRbed  a  firm  money  with 
whkh  to  buj  wheat  for  him  for  cash.  The 
firm  depoBited  such  money  in  itii  name  aa  re- 
ceived, and  other  money,  with  plaintiE5i,  who 
were  merchants,  and  gave  chlk-kH  on  them  for 
vhrat  bought,  and  for  other  pnrc^aBeii.  Plain- 
tifts  Icnew  the  firm  was  actinir  for  defendant  as 
his  agent  During  the  course  of  the  business, 
the  firm  issued  a  check  for  wheat  bouKht  for 
SI68.  The  holder  drew  only  $08.  which  plain- 
tifh  Indorsed  on  the  diech.  While  the  check 
wss  oQtstandingr,  defendant  and  such  firm  had 
a  settlement,  and  the  firm  received  from  plain- 
tiff all  the  money  the  firm  had  on  deposit,  and 
paid  It  to  defendant.  The  latter  knew  the  firm 
WIS  depositinit  the  money  with  plaintlfl^  but 
did  not  know  of  the  unpaid  check  when  the 
money  was  paid  him.  Plaintiffs  were  after- 
wards compelled,  by  suit  to  pay  the  $100  due 
on  the  check.  Held,  that  they  conid  not  recov- 
er it  from  defendant.— Allen  Davia,  17  Ind. 
.\pp.  338,  45  N.  E.  798. 

Fob  Cases  fsou  Otiieb  States, 

Six  40  Ckxt.  Dig.  Princ.  &  A.  §i  438-AOi. 
See,  also.  31  Gyc.  p.  1566. 

{ISC  —  AseaVa  oovtimota. 

[>J    (Sap.  IKS) 

In  private  contracts,  when  a  man  describes 
himself  as  an  asent,  but  covenants  that  he  him- 
self, or  that  his  principal,  will  do  a  certain 
thing,  and  executes  the  deed  in  his  own  name, 
he  alone  is  liable;  the  term  "agent"  being  a 
mere  descriptio  personK. — Deming  t.  Bullitt,  1 
Blacltf.  241. 

[b]    (A  pp.  1906) 

nniere  an  agent  has  authority  to  make 
investtnents  and  take  noteti  and  securities  for 
bis  principal,  the  principal  cannot  escape  lia- 
bility on  a  note  because  he  never  had  the  note 
in  his  hands  and  did  not  not  know  of  its  ex- 
iatence.— Indiana  Trust  Co.  v.  Byram,  3tt  Ind. 
App.  6,  72  N.  E.  670,  73  N.  B.  1094. 

For  Cases  fbom  Other  States, 

Sek  40  Cent.  Dig.  Princ.  &  A.  8S  4r»J). 

467-471. 
See,  atao,  31  Cyc.  pp.  1500-1580. 

i  133.  Credit  clwea  to  as^nt. 

[t]    (Snp.  1SM> 

When  an  a:;ent  or  factor  acts  for  a  mer- 
t-hant  in  a  foreign  country,  the  ordinary  pre- 
sumption is  that  credit  is  given  to  the  agent,  and 
he  is  personally  liable  for  contracts  made  by 
tim  Cor  bis  employer,  notwithstanding  he  dis- 
closes at  the  time  the  character  in  which  be 
acts.— Vawter  v.  Baker,  23  Ind.  03. 

Fob  Cases  tboh  Otbeb  States, 

See  40  Cent.  Dig.  Princ.  ft  A.  K  472- 

475,  500. 
See,  also,  31  Cyc.  p.  1570. 


{136.  —  LUbUlties  of  MC«nt. 

[a]  (Sop.  l*5£.i 

When  a  man  is  known  to  be  contracting 
merely  as  the  agent  of  another,  who  is  also 
known  as  the  principal,  hts  contracts,  if  be 
possesses  full  authority  for  the  purpose,  will  be 
deemed  the  contract  of  the  principal  only.— 
Robeson  v.  (Aapman,  6  lad.  352. 

[b]  (9bp.18«) 

Agents  or  facton  acting  for  merchants  res- 
ident in  another  atate  are  not  personally  liable 
for  contracts  made  by  them  for  their  employ- 
ers.—Vawter  v.  Baker,  23  Ind.  63. 

[c]  (Sap.  im) 

Ordinarily  an  agent  contracting  in  behalf 
of  the  govemment,  or  of  the  public,  is  not  per- 
sonally b<nmd  by  the  oontrnct- — Perriu  t.  I^- 
man*8  Adm'r.  32  Ind.  16. 

[d]  (Sap.  1ST3) 

One  assuming  to  act  as  agent  for  another 
without  authority  does  not  necessarily  render 
himself  liable.  It  is  when  he  knowingly  or  care- 
lessly assumes  to  act  without  being  authorized, 
or  conceals  tlie  true  state  of  his  authority,  and 
falsely  leads  the  party  with  whom  he  contracts 
to  repose  In  bis  authority,  that  he  may  be  lia- 
ble.—Newman  V.  Sylrester,  42  Ind.  lOfi. 

If  one  enters  into  a  contract  in  the  name 
of  another  and  as  his  agent,  and  does  it  honest- 
ly, fully  diaclosinc  all  the  fncts  touching  the  au- 
thority under  which  he  acts,  so  that  the  one 
contrnrted  with  from  such  information  or  oth- 
erwise is  fully  informed  of  the  authority  pos- 
scRKed  or  claimed,  the  agent  Is  not  liable  on  the 
ground  of  deceit  or  for  misleading  the  other 
party. — Id. 

[«]     (8«p.  18S8) 

An  agent  may  bind  himself  personally,  al- 
though the  consideration  more  to  hia  principal 
and  the  agent's  want  of  interest  In  the  tranaac- 
tion,  except  aa  agent  be  known  to  the  other  con- 
tracting party.— fihordan  t.  Kyler,  87  Ind.  38. 

[f]    (Snp.  1906) 

Where  nn  agent  discloses  his  principal  and 
acts  within  the  scope  of  the  agency,  he  does  not 
render  himself  personally  liable  unless  so  stip- 
ulated in  the  contract  of  agency. — Hayes  v. 
8hirk.  107  Ind.  509,  78  N.  E.  053. 

For  Cases  frou  Other  States, 

See  40  Cent.  Did.  Princ  ft  A.  |{  470- 
491. 

See.  alwo,  31  Cyc.  pp.  irht.VlS.'iO ;  note,  2(i 
Am.  Dec.  524;  notes,  2  Am.  Rep.  332. 
22  Am.  Rep.  179,  37  Am.  Rep.  142.  54 
Am.  Rep.  233,  57  Am.  Kep.  530;  notes, 
16  Am.  St.  Rep.  493,  22  Am.  St.  Bep. 
508. 

i  137.  Estopvel  to  Atmf  amthority. 
lal     (Sap.  1870} 

'  Where  the  principal  sent  his  agent  to  re- 
ceive certain  property,  -  with  power  to  exercise 
bis  judgment  as  to  the  quality  of  the  property, 
and  the  agent  did  exercise  his  judgment,  the 
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principal  is  bound  by  th«  acts  of  the  agent  in 
receiving  the  property,  although  some  of  it 
proved  to  be  of  indifferent  qoality. — Bupp  v. 
Stitb,  33  Ind.  244. 

Fob  Cases  from  Otiikb  States, 

See  40  Cent.  Dio.  Princ.  &  A.  §§  402 
494. 

Bee,  also.  31  Cyc.  pp.  1234-1244. 

(B)  UNDISCLOSED  AGENCY. 

IHsclosure  and  knowledge  or  notice  of  extent 
of  authority,  see  post,  H  147,  148. 

Liabilities  on  contracts  signed  in  representative 
or  fiduciary  capadty,  see  Bills  atid  Notes, 
I  123. 

Ratification  of  acts  of  agent,  see  post,  S|  103- 
176. 

Undisclosed  limitation  of  authority,  see  ante, 
I  U6. 

1 130.  Aetiac  in  acvnt*!  wum. 

M  <Shp.18B7) 

When  a  principal  permits  his  agent  to 
hold  himself  out  as  principal,  he  cannot  com- 
plain that  third  persona,  who  dealt  with  him 
bona  fide  as  such,  hold  him  liable  aa  principal, 
— Rathbone  t.  Sanders,  9  Ind.  217. 

[b]   (Sap.  u») 

A  deed  executed  by  an  attorney  In  his  own 
name,  without  disclosing  his  principal,  though, 
for  that  reason,  not  a  valid  execution  of  a 
power  to  sell  land,  is  competent  evidence  to 
show  the  sale  of  the  land,  and  payment  of  the 
price,  and  vests  In  the  vendee  an  equitable  title. 
—Joseph  V.  Fisher,  122  Ind.  809,  23  N.  E.  850. 


Fob  Cases  fbom  Other  States, 
See  40  Cent.  Dig.  Princ.  .&  A. 
408. 

See,  also.  31  C^c  pp.  1S:^V1559. 
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i  143.  Rlfhts  of  udlseloaed  piinoipal. 

As  to  goods  sold  by  factor,  see  Factobb,  |  CO. 

[a]  (Snp.  18S0) 

An  undisclosed  principal  may  claim  the 
benefit  of  a  contract  of  sale  of  his  property  by 
his  agent,  and  may  maintain  an  action  thereon, 
and  enforce  any  remedies  which  might  have 
been  maintained  or  enforced  by  the  agent  him* 
self.— Johnson  v.  Hoover,  72  Ind.  395. 

[b]  (Siip.l8Sl) 

An  uDilisclosed  principal  may  sue  on  a 
promissory  note  payable  to  the  agent,  subject 
to  the  equities  arising  from  the  transaction.— 
Nave  V.  Iladley,  74  Ind.  105. 

Fob  Cases  fbou  Otheb  States, 

See  40  Cent.  Dig.  Princ.  &  A.  8S  50^ 
512. 

See,  also,  31  Cyc.  pp.  1598-1602. 


8  145.  XdAblUties  of  udisdloBea  prlael- 

[a]     (Snp.  1871) 

In  an  action  against  an  undisclosed  princi- 
pal, by  one  who  sold  goods  to  defendant's  agent, 
to  recover  the  price,  defendant  may  show  pay- 
ment in  full  to  the  agent  as  a  defense.— Thomas 
V.  Atkinnon,  38  Ind.  248. 

Where  a  special  agent  purchases  on  credit, 
without  disclosing  liia  agency,  and  withont  au- 
thority to  purchase  on  credit,  the  principal  is 
not  liable  after  having  paid  the  agent— Id. 

Fob  Casks  fbom  Otheb  States. 

See  40  Cent.  Dig.  Princ.  &  A.  H  409, 

513-520. 

See,  also,  31  Cyc.  pp.  1574-1580;  note,  77 
0.  C.  A.  166. 

{  146.  LlabUlties  of  aseat  of  madiaolosed 

principal. 

[a]    (9«p.  18&5) 
An  agent,  who  does  not  disclose  his  agenc7, 
will  be  held  as  principal.— Merrill  t.  Wilson,  6 
Ind.  426. 

Fob  Cases  froh  Otheb  States, 

See  40  Cent.  Dig.  Princ.  ft  A.  If  521- 

527. 

See,  aUo,  31  Cyc  pp.  1555-1^;  note.  77 
C.  C.  A.  16& 


(C)  UNAUTHORIZED  AND  WRONGFUL 

ACTa 

Ab  between  principal  and  agent,  see  ante,  S  72. 
Insurance  agents,  see  Insurance,  {  93. 
Liability  of  municipal  corporation  for  torts  of 

officers  and  agents,  see  MufflCIPAL  GOBFOBA- 

TIONS,  §$  744-753. 
Ratification,  see  post.  H  163-176. 

8  147.  Dvty  to  diaeloso  or  asoevtalm  an- 
thority. 

[a]  (Sup.  1»») 

One  who  parcliases  of  a  person  not  held 
out  as  general  agent,  without  ioquity  as  to  the 
agent's  authority,  trusts  to  the  agent's  good 
faith,  and  mast  suffer  if  the  agent  exceeded  his 
apparent  ard  real  authority.— Relts  t.  Martin, 
12  Ind.  306,  74  Am.  Dec.  215. 

[b]  (Sap.  1864) 

Those  who  deal  with  an  agent  whose  au- 
thority is  limited  to  special  purposes  are  bound, 
at  their  peril,  to  know  the  extent  of  his  author- 
Ity.— Beny  v.  Anderson,  22  Ind.  3d. 

[c]  (Sap.  1872} 

Where  a  firm  commissioned  a  general  a^eut 
to  purchase  tobacco  for  cash  only,  but  did  not 
malte  this  condition  known  to  the  sellers,  and 
the  agent  afterwards  purchased  on  credit  and 
gave  the  firm  receipt,  the  firm  were  liable,  al- 
though they  had  abundantly  supplied  the  agent 
with  money. — Fotmsn  t.  Ijeet,  41  Ind.  133. 
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AND  AGENT,  m  (Q. 


Id]    rSup.  1ST2) 

The  principal  is  not  boand  by  tbe  acts  of 
I  ii^ecial  agent,  if  he  exceeds  the  limits  of  his 
iDthoritjr.  And  it  is  the  daty  of  erery  person 
Tho  deals  with  a  Rpecial  agent  to  ascertain  tbe 
extent  of  the  agent's  antbority,  before  dealinj; 
with  him.  If  this  be  nefciected,  such  person 
vitl  deal  at  bis  peril,  and  the  principal  will  not 
be  bonnd  by  an  act  which  exceeds  the  particu- 
lar authority  pren.— Cmzan  v.  Smith,  41  Znd. 
28& 

[•]    (App.  18»» 

Persons  dealing  with  a  genera!  agent  are 
premmed  to  be  acquainted  only  with  bis  general 
anthority.  and  axe  not  bound  to  ascertain  the 
extent  of  his  power.— Gaar,  Scott  &  Co.  v.  Boae, 
2»  N.  E.  no,  S  lud.  App.  209. 

Fob  Cases  pbou  Other  States, 

See  40  Cent.  Dia.  Princ.  &  A.  H  528- 
533. 

See,  also.  81  Cyc  pp.  1322-1326. 

1148.  Ksowladce  or  motlee       extant  of 
amtkoritr. 

ti]  (80P.US1) 
It  is  a  general  rale  that  a  prindpal  Is 
bovod  by  the  acts  of  bis  general  agmt,  though 
the  agent  exceeds  his  private  instructions,  but 
the  rnle  does  not  apply  where  the  person  deal- 
ing  irith  such  agent  is  aware  of  the  existence 
of  aach  Instructions.— Longworth  t.  Oonwell,  2 
Blackf.  469. 

[u]  (Snp.l8S2> 

On  August  IS,  1S5Q,  the  common  council 
of  the  city  of  Indianapolis  adopted  a  resolution 
by  which  S.  was  appointed  tbe  agent  of  said 
Hty  to  negotiate  certain  city  bonds  at  a  rate 
not  less  than  97  cents  on  the  dollar,  and  the 
mayor  of  the  city  was  directed  to  take  proper 
■ecnrity  from  S.  for  the  discba^e  of  the  trust. 
8.  accepted  tbe  trost,  and  on  the  same  day  ex- 
ecnted  his  bond  with  securities,  conditioned  that 
he  should  well  and  truly  execute  said  trust, 
tod  pay  oTer  to  tbe  city  all  moneys  that  might 
rome  to  his  bands  as  such  agent.  Held,  that 
those  dealing  with  the  agent  were  not  compelled 
to  look  after  the  records  of  tbe  council  either 
for  the  appointment  or  instructions  of  tbe  agent, 
since  they  were  not  necessarily  of  recoxd.— City 
of  IndianapoUs  v.  Skeen,  IT  Ind.  628. 

[bl  (8WP.197S) 

If  a  principal  puts  bis  agent  in  a  condition 
to  impose  upon  innocent  third  persons  by  Urn- 
iting  his  authority,  tbe  princi[Mil  will  be  bound 
by  his  dealings  with  persons  ignorant  of  such 
limiutioDS,  since  be  must  lose  in  preference  to 
nich  third  persons. — Cruzan  t.  Smith,  41  Ind. 
SS& 

If  a  general  agent,  acting  within  the  limits 
of  his  boslness,  violates  instructions  received 
froiB  the  principal,  hnt  which  are  not  commu- 
nicated to  third  persons  with  whom  he  deals, 
the  prindpal  will  be  liable  to  such  third  pet^ 

•0D8.— Id. 


[c]     (9ttp.  1ST3> 

It  is  material  that  the  party  complaining 
of  a  want  of  authority  in  tbe  agent  should  be 
ignorant  of  the  truth  touching  the  agency.  If 
he  has  full  knowledge  of  the  facts,  or  of  such 
facts  as  fairly  and  fully  put  him  on  inquiry, 
and  he  fails  to  avail  himself  of  such  knowledge 
or  the  means  of  knowledge  reasonably  accessi- 
ble, he  cannot,  in  tbe  absence  of  fraud,  say  that 
be  was  misled  simply  on  the  ground  that  the 
party  assumed  to  act  as  agent  without  author- 
ity.— Newman  r.  Sylvester,  42  Ind.  106. 

Id]    (Sop.  1874) 

If  A.  places  personal  property  in  the  hands 
of  B.  as  his  agent,  to  sell,  and  B.  Bella  the 
property  to  C,  and  wrongfully  takes  for  it  a 
note,  not  governed  by  tbe  law  merchant,  to  him- 
self or  to  D.,  and  the  note  is  assigned  by  the 
payee  to  an  innocent  assignee  for  a  valuable 
consideration,  in  a  suit  by  the  assignee  of  tbe 
note  against  the  maker  A.  may,  on  his  appli- 
cation, be  made  a  defendant,  and  may  set  up 
by  way  of  answer  tbe  facts,  stating  bis  rights 
and  interest,  and  recover  on  the  note  so  given. 
-Summers  t.  Hntson,  48  Ind.  228. 

M  (Bap.1876) 

Where  a  person  authorizes  another  to  sign 
the  name  of  tbe  former  to  a  note  for  a  specified 
sum,  tbe  payee  will  be  charged  with  knowledge 
of  the  extent  of  such  authority,  and  the  person 
conferring  It  cannot  be  bound  for  a  larger  sum. 
— Blackwell  t.  Ketcham,  53  Ind.  184. 

If]  (Snp.  ]g78) 
J.,  without  the  knowledge  or  consent  of  G.. 
placed  In  O.'s  staveyard  20,000  oil  barrel  staves, 
Intending  to  sell  them  to  him,  or  to  A.,  who 
bad  agreed  to  deliver  O.  300,000  staves.  3,  di- 
rected A.  not  to  deliver  the  20,000  to  C.  or  O. 
without  receiving  the  pay  therefor,  bnt  A., 
without  being  paid,  sold  and  delivered  them  to 
C,  whom  he  informed  of  J.'s  directions,  and  C. 
delivered  them  to  6.  and  received  pay  therefor. 
Held,  tliat  A.  waa,  at  most,  a  special  agent  of 
J.,  and  exceeded  hla  authority.— Rich  t.  John- 
son, 61  Ind.  246. 

[g]  (S«p.l8S5} 

Restrictions  upon  an  agent's  apparent  an- 
thority are  not  blndii^  upon  third  persons, 
where  there  is  nothing  to  put  them  upon  in- 
quiry as  to  the  extent  of  his  actual  authority. 
—Lake  Shore  &  M.  S.  Ry.  Co.  v.  F<»ter,  104 
Ind.  293,  4  N.  E.  20,  54  Am.  Rep.  319. 

[h]  (Bap.  1S88) 

Where  plaintiff,  at  the  request  of  defend- 
ant, sends  bonds  to  a  bank  for  collection,  with 
instrnctlons  to  receive  a  sum  less  than  their 
face,  it  paid  at  a  certain  time,  and  defendant 
at  a  later  date  pays  an  amount  less  than  the 
banit  is  authorized  to  accept,  for  which  tbe  bank 
gives  a  release,  defendant  is  liable  for  the  bal- 
ance, it  appearing  that  he  knew  the  extent  of 
the  bank's  authority.— Hammons  v.  Bigelow, 
115  Ind.  363,  17  N.  B.  192. 
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PI  (App.  1892) 
In  ao  action  agaiDSt  a  compan;  for  the 
price  of  goods  sold  to  Ita  alleged  agent,  evidence 
that  plaintiff  aaked  the  allesed  nsent  if  he  was 
ihe  agent  of  the  company,  and  that  he  replied 
tliat  he  was,  ia  admissible  to  ahow  the  good  faith 
of  plaintiff  in  dealing  with  snch  alleged  agent. — 
Foss'Schneider  Brewing  Co.  T.  McLaughlin, 
0  Ind.  App.  415,  31  N.  £.  838. 

[J]  (App.  1908) 
While  one  holdit^c  himself  out  as  having 
nutfao'rity  to  do  an  act  will  be  personally  liable 
if  he  acted  without  anthority,  where  a  purport- 
ed agent's  lack  of  authority  was  known  to  both 
parties,  or  was  unknown  to  Iwth  through  mu- 
tual mistake,  the  agent  is  not  personally  liable. 
— Sourwinc  v.  McRoy  Clay  Works,  42  Ind.  App. 
3.-1S,  85  N.  E.  782. 

Fob  Cases  fboh  Other  Statu, 

Sbb  40  Cent.  Dxo.  Princ.  &  A.  H 
552. 

See,  also,  81  Cye.  pp.   1322-1325,  1549, 
1550. 

S  149.  ITiuratkoriaed      fciaamptloa  oC 

[a]  (Snv.1886) 

Where  one  withoat  authority  assumes  to 
act  as  agent  of  another,  he  makes  liiouelf  liable 
as  principal.— TerwiUiger  t.  Mnrpby,  104  Ind. 
32,  3  N.  E.  404. 

[bj  <App.l897) 
Where  defendant  signed  the  name  of  an- 
other to  a  letter  of  credit  without  authority 
from  him,  he  is  liable  to  a  merchant  acting  in 
reliance  thereon,  though  he  believed  he  had  such 
authority.— Mendenhall  v.  Stewart,  47  N.  E. 
043,  18  Ind.  App.  262. 

Fob  Cases  fboh  Othkb  States, 

See  40  Cent.  Dig.  Princ.  ft  A.  H  653- 
555. 

See,  also,  31  Gyc  pp.  1567-1570. 

1 150.  Etfeot  of  excMdlns  avthovltr  la 

[a]    (Snp.  1828) 
Where  an  agent  exceeds  bia  authority,  he 
may  l>e  liable  himself,  but  bis  principal  is  not. — 
I>eming  t.  BulUtt.  1  Blackf.  24t 

[bl  (Ebimsh) 
When  a  special  agent  exceeds  his  authority 
and  bia  act  is  not  ratified  by  the  principal,  such 
act  is  not  binding  upon  the  prindpal,— Davis  t. 
Talbot,  30  K.  E.  1066, 137  Ind.  235. 

[c]  (App.  190«) 
An  agent  cannot,  by  agreement  with  a 
third  person  knowing  the  facts,  deposit  the  mon- 
ey of  his  principal  with  the  third  person  to  his 
own  credit,  and  thereby  exclude,  bis  prindpal 
from  the  recovery  of  the  same. — Robards  t. 
Hamrick,  39  Ind.  App.  134,  79  N.  E.  38Q. 


For  Cases  prom  Otheb  States, 

See  40  Cent.  Dig.  Princ.  ft  A.  If  55G- 
603. 

See,  also,  XI  Cyc.  pp.  1545-1547. 

§  151.  Acting  after  tandaatlon  sf  as- 
thority. 

[a]  (Sap.  1848) 

A  direction  by  the  maker  of  a  note  to  the 
collecting  agent  to  apply  a  payment  to  the 
payee's  note  after  he  had  ceased  to  be  such 
agent,  is  not  a  payment  of  the  note,  although 
the  money  remains  in  his  hands  unapplied. — 
Taylor  v.  Jones,  1  Ind.  17,  Smith,  5. 

[b]  <App.l893) 

■  Third  parties  dealing  bona  fide  with  one^ 
who  has  been  accredited  to  tbem  as  an  agent 
are  not  affected  by  the  revocation  of  his  agency, 
unless  notified  of  such  revocation. — Springfield 
Enfpne  ft  Thresher  Oo.  v.  Kennedy,  34  N.  E. 
a'iO,  7  Ind.  App.  502. 

Fob  Cases  fbou  Otiieb  States, 

See  40  Ce.nt.  Dig.  Princ.  &  A.  ii  6G4- 
566. 

See,  also,  31  Crc.  pp.  1491-1400. 

1 15X.  Unavthoriaed  deaHpgs  with  pris- 
oipal's  property. 

[a]  (Snp.  18S3) 

Where  a  farm  band  in  charge  of  his  em- 
ployer's farm  during  the  temporary  absence  ot 
the  employer  and  without  authority  so  to  do 
sold  and  delivered  his  employer's  wheat,  the 
sale  was  tortious,  and  conferred  no  title  on  the 
purchasers.— Shearer  y.  Evans,  89  Ind.  400. 

[b]  (Snp.  1906) 

The  creditor  of  an  employ^  obtaias  no  title 
to  the  employer's  money  paid  by  the  employlj 
in  satisfaction  of  the  debt,  though  the  creditor 
had  no  knowledge  that  the  money  belonged  to 
the  employer. — I'orter  v.  Roseman,  165  Ind.  25.^. 
74  N.  E.  1105,  112  Am.  St.  Rep.  222. 

A  clerk  who  converts  the  money  of  his  em- 
ployer obtains  no  title  thereto  and  can  confei 
no  title  on  one  to  whom  he  paya  tlie  money  in 
satisfaction  of  an  individual  debt — Id. 

[c]  (App.  1910)  . 

Where  defendants  knew  that  plalatiffff 
claimed  to  own  and  were  in  possession  of  cer- 
tain land  in  controversy,  before  tbey  procured 
a  deed  from  plaintiffs'  vendor  pursuant  to  an  as- 
signment of  plaintiffs'  contract,  they  were  not 
excused  from  paying  plaintiffs  the  balance  of 
the  price,  by  an  agreement  with  plaintifib*  son 
that  he  should  receive  certain  of  the  capital 
stock  of  a  certain  corporation  in  consideration 
of  the  balance  of  plaintiffs'  interest  in  the  prop- 
erty; the  son  having  no  authority  to  bind  plain- 
tiffs as  their  agent  to  any  such  agreement. — 
Baldwin  v.  Siddons,  90  N.  E.  1055. 

For  Oases  fboh  Otueb  States, 

See  40  Cent.  Dig.  Princ  ft  A.  U  507- 
509. 

See.  also,  31  Cyc.  pp.  14.37-1447. 


This  ZMgMt  is  somplled  on  the  JKey-Nvmher  System.  Tor  explanatioa,  sm  page  ill. 


Digitized  by 


Google 


j  153       Wind-  DiS.-Pagen»]       PEINCIPAL  AND  AGENT,  HI  (CX 


J 153.  Payments  hj  as^nt. 

[a]  (Snp.  1S97) 

An  agent  of  plaintiff,  in  excesg  of  hie  an- 
tbority,  and  without  plaintiffB  knowledge  or 
cooaeDt,  gave  cbecks  on  plaintiff's  bank  account 
in  settlement  of  illegal  deals  in  options  to  one 
rodefendant,  who  kept  a  "bucket  aliop,"  wbicb 
checks  were  by  co-defendant  bank  charged 
against  plaintiff,  end  credited  to  defendant  bro- 
ker. Both  bank  and  broker  bad  notice  of  extent 
of  the  agent's  authority  to  draw  checks,  and  the 
bank  bad  notice  of  the  nature  of  the  deals  for 
vhich  the  checks  were  given.  Held,  that  the 
rules  as  to  following  trust  funds  applied,  and 
hence  plaintiff  should  have  judgment  against  de- 
fendaDt  broker  for  the  money  so  received  by  him 
from  her  agent,  and  all  the  funds  in  defendant 
bank  at  the  commencement  of  the  suit  which 
h»i  been  credited  to  defendant  broker  by  reason 
of  checks  from  said  agent  should  be  paid  over 
to  plaintia.— Pearce  t.  Dill.  48  N.  E.  T8S,  149 
Ind.  13& 

Fob  Cases  fboh  Other  States. 

See  40  Cekt.  Dig.  Princ.  &  A.  !§  570. 
571. 

See.  also.  31  Cyc  p.  1403;  note,  14  L.  R. 
'    A  234. 

f  ISS.  UnavtliorlMd  Mkmtvaeta  of  Meant. 

[I]  (9ap.l828) 

If  an  agent  execute  an  obligation  for  his 
principal  not  warranted  by  the  power,  the  prin- 
ripal,  being  unapprised  of  the  nature  of  the  ob- 
lijcation,  will  not  be  bound  by  it,  though  he  was 
in  the  room  when  the  obligation  was  executed, 
and  thoQgb  his  subsequent  a^ent  conceived  him- 
self authorized  to  comply  with  similar  obliga- 
tions so  executed  by  the  first  agent — Modisett 
r.  Undley,  2  Blackf.  119. 

Fob  Cases  fkoh  Othsb  States. 

See  40  Cent.  Dig.  Princ  &  A.  574- 
582. 

See,  also.  31  Cyc.  pp.  1545-1551. 

1156.  Represeatatioiu  of  acent. 
la]  (Sap.lM2) 

The  frandolent  representations  of  an  agent, 
■lade  in  the  course  of  the  boslness  of  his  prin- 
ctfal,  bind  the  principal.— Teter  t.  Hinders,  19 
Ind.  93. 

[b]  (Sap.  ISSS) 

A  printnpal,  whose  agent,  appointed  to  ef- 
fect an  exchange  of  land,  makes  fraudulent  rep- 
resentations as  to  the  value  and  location  of  the 
land,  ia  liable  therefor,  though  ignorant  thereof. 
-Wolfe  T.  Pngh,  101  Ind.  293. 

It]    (Sap.  1888) 
False  representations  of  an  agent,  in  the 
•cope  of  his  authority,  bind  the  principal. — Du 
Sooebet  v.  Dutcher,  113  Ind.  240,  15  N.  E.  459. 

Id]  (Sap.U89) 
One  who  has  been  induced  by  the  frauda- 
)nit  minrepresentationB  of  the  seller  to  purchase 
a  worthless  town  warrant  may,  in  an  action  for 


money  had  and  received,  recover  of  him  the 
amount  paid,  though  the  seller  was  acting  mere- 
ly as  agent  and  bad  turned  the  money  over  to 
the  principal. — Moore  t.  Shields,  121  Ind.  2G7, 
23  N.  E.  89. 

[e]     (App.  1891) 

A  principal  is  bound  by  the  fraudulent  rep- 
resentations of  his  agent,  whether  general  or 
special,  if  the  business  with  reference  to  which 
the  representations  were  made  was  within  the 
scope  of  his  authority.— Beem  t.  Lockhart,  1 
Ind.  App.  202.  27  N.  E.  239. 

If]    (Sap.  1892) 
Fraudulent  representations  made  by  an  agent 
pursuant  to  a  conspiracy  between  him  and  bis 
I  principal  are  imputable  to  the  principal.— Nic- 
hols T.  Colgan,  30  N.  E.  301,  130  Ind.  341. 

Fob  Casks  fbou  Otheb  States, 

See  40  Cent.  Dig.  Princ.  ft  A.  |S  583- 

587;  48  Cent.  Dig.  Yen.  &  Pur.  $  44. 
See,  also,  31  Cyc.  p.  1364. 

i  158.  Fravd  of  agant. 

F'rniidiilent  representations,  see  ante,  }  156. 

[a]  (Sup.  18S5) 

Where  the  agent  perpetrates  a  fraud  in 
exercise  of  his  authority  to  accomplish  the  ob- 
ject of  the  agency,  the  principal  is  liable  for 
the  fraud,  though  be  may  not  have  directed  it 
nor  had  knowledge  of  it- Wolfe  t.  Pugh,  101 
Ind.  293. 

[b]  (Sap.  1890) 

Where  a  school  township  accepts  the  prop- 
erty purchased  to  establish  a  graded  school,  and 
.  retains  the  title,  it  is  no  defense,  in  an  action 
on  a  note  for  the  price,  that  the  trustee  acted 
in  bad  faith  in  making  the  purchase,  unless  it  be 
shown  that  the  vendor,  a  Masonic  lodge,  bad 
knowledge  of  the  fraud.— Craig  School  Tp.  v. 
Scott,  124  Ind.  72,  24  N.  E.  585. 

Ic]     (App.  1892) 

The  perfidy  of  an  agent  in  his  conduct  to- 
wards his  principal  will  not  enable  the  latter  to 
repudiate  a  contract  made  by  the  agent  if  with- 
in the  scope  of  the  agent's  authority.— Union 
Cent.  Life  Ins.  Co.  v.  Huyck,  32  N.  E.  580, 
5  Ind.  App.  474. 

[d]   (App.  1908) 

An  agent  who  fraudulently  acts  without 
authority,  or  who  conceals  hfs  want  of  author- 
ity, is  personally  liable  for  his  act.— Sourwiue 
V.  McRoy  Clay  Works,  42  Ind.  App.  358.  8& 
N.  B.  782. 

For  Cases  peom  Otheb  States, 

See  40  Cknt.  Dig-.  Princ.  &  A.  SS  580- 
r)98. 

See,  also,  31  Cyc.  pp.  1583,  1(J03. 

$159.  Nas^lsoiuw  or  wvoasfnl  aots  of 
ageat. 

Liability  of  school  corporation  for  acts  and 
omissions  of  officers  and  agents,  see  Schools 
AND  School  Distktcts,  S  89. 
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Negligence  of  agent  Imputable  to  principal,  see 
Neolioence,  S  00. 

[8]    (Snp.  igJ4) 

Neglect  and  want  of  skill  of  an  asent.  by 
which  the  principal  is  wronged,  will  noi  entitle 
the  principal  to  relief  against  a  third  person 
not  guilty  of  any  wrong  in  the  matter.— Bacon 
T.  Markley,  46  Ind.  llti. 

[b]  (S«p.  1S82) 

Where  an  agent  does  an  unlawful  thing  re- 
sulting in  Injury  to  a  third  party,  he  cannot 
shelter  himself  behind  bia  prindpal  and  escaiH* 
liability.— McNanghton  t.  City  of  Elkhart,  So 
Ind.  384. 

[c]  (Svp.  1S82) 

An  agent  who  wrongfully  detains  the  goods 
of  another  for  his  principal  is  personally  liable. 
— BerghofF  v.  McDonald,  87  Ind.  54!(. 

[d]  (Sap.  1SS5) 

A  corporation  that  Intrusts  ft  general  duty 
to  an  agent  is  responsible  to  an  injured  perscn 
for  damages  flowing  from  the  agent's  wrongful 
act  done  in  the  course  of  bis  general  authority, 
although  in  doing  the  particular  act  the  a;zent 
may  have  failed  in  his  duty  to  the  princiiwl, 
and  may  have  disobeyed  instructions.— Pennsyl- 
vania Co.  T.  Weddle,  100  Ind.  13S. 

A  corporation  is  responsible  for  the  acts  of 
an  agent  performed  while  engaged  in  the  dis- 
charge of  duties  within  the  general  scope  of 
his  agency,  although  the  particular  act  was  will- 
ful, and  was  not  directly  aathorized.- Id. 

[e]  (Sup.  1888) 

Where  the  misconduct  of  an  agent  acting 
within  tlie  scope  of  his  authority  causes  a  losn, 
it  must  be  borne  by  the  principal  rather  than 
by  a  third  person,  who  has  fairly  dealt  with  the 
agent— Commercial  Union  Assur.  Co.  v.  State 
ex  rel.  Smith,  15  N.  B.  51S,  113  Ind.  331. 

[f]  (App.  1892) 

Where  a  tortious  act  was  committed  by 
defendant's  agent,  the  agent  and  principal  are 
equally  liable.— Block  t*  Haseltine,  3  Ind.  App. 
491,  29  N.  E.  937. 

[gl    (App.  X892) 

In  an  action  for  the  value  of  certain  wheat 
stolen  from  plaintiff  and  sold  to  defendant  by 
plaintiff's  servant,  it  appeared  that  on  two  pre- 
vious occasions  plaintiff  bad  authorized  the  same 
servant  to  sell  wheat  to  defendant,  and  receive 
pay  therefor;  that  at  each  sale  the  servant  used 
the  same  team,  and  the  wheat  was  of  the  same 
grade;  and  that  defendant  bought  the  wheat 
In  good  faith,  paying  the  servant  therefor,  not 
knowing  that  .the  relations  between  plaintiff 
aod  the  servant  were  changed.  Held  that  plain- 
tiff could  not  recover.— Miller  v.  Miller,  4  Ind. 
App.  128,  30  N.  E.  535. 

[hi    (App.  ISK) 

An  agent  in  charge  of  a  building,  who 
falls  to  make  necessary  repairs,  is  not  liable  to 
ft  teuont  injured  by  such  failure.  —  Dean  v. 
Broii,  11  Ind.  App.  507,  38  N.  E.  829. 


[1]  (Avp.l8»S) 
One  who  commits  an  anlaTrfol  act  car 
escape  liability  therefor  on  the  ground  that 
acted  as  agent  for  another.— Blue  t.  Briggs, 
Ind.  App.  105,  39  N.  E.  885. 

in    (App.  1896) 

\\'bere  a  statute  declaring  a  private  r; 
[irovidoH  a  jienalty  as  damages  to  tbe  indiric 
tu  whom  the  right  ts  denieil.  and.  on  convict 
a  fine,  the  denial  of  tbe  right  by  an  agent  rem 
the  principal  liable  for  the  penalty,  to  the  i 
vidnal.— Kruchey  v.  Eagleson,  15  Ind.  App. 
43  N.  E.  140. 

[k]    (App.  1903) 

Where  defendant,  the  owner  of  a  fam 
possession  of  a  tenant,  directed  bis  agent.  ' 
Ii;id  general  supervision  of  defendant's  fai 
tlint,  if  water  got  on  his  land,  the  agent  sht 
let  it  off,  if  necessary,  and  In  pursuance  of  i 
direction  tbe  agent  and  the  tenant  cat  a  d: 
through  a  hi^way,  so  that  water  flowed  f 
defendant's  land  onto  plaintiff's  cornfield, 
destroyed  the  com,  the  act  of  tbe  agent 
within  the  scope  of  his  authority,  and  rendi 
defendant  liable  for  tbe  damages  so  cai-se 
Ogle  V.  Hudson,  08  N.  E.  702,  30  Ind.  App. ; 

[t]  (App.  1909) 
The  hiring  of  a  horse  by  a  traveling  st 
man  with  which  to  reach  another  town  is  f 
a  "necessary"  and  "reasonable"  incident  to 
Iierformance  of  bis  employer's  business  at 
render  tbe  latter  liable  for  his  negligent  ini 
nf  the  horse,  though  the  town  could  have  1 
reached  by  other  modes  of  travel.— Rexrotl 
lloUoway,  90  N.  E.  ST. 

Fob  Cases  fboic  Othee  States, 

See  40  Cent.  Dig.  Princ.  &  A.  SS  ^ 

613:  15  Cent.  Dio.  Damag.  |  208. 
See,  also,  31  Cyc.  p.  1584. 

!  160'^.  IndlTldnml  Interest  of  nxent 

[a]  (App.  1906) 

An  agent  cannot  act  as  such  where  bis  ; 
sonal  interest  is  antagonistic  to  that  of 
principal,  unless  his  actions  are  ratified  by 
principal  ■'after  full  knowledge. — Indiana  Ti 
Co.  V.  Byram,  36  Ind.  App.  6,  72  N.  Ik  670, 
N.  E.  1094. 

[b]  (App.UOn 

Where  a  iHincipal  contracted  to  le; 
money  advanced  to  his  agents  for  a  pnnAi 
the  fact  that  anch  agenta  had  bills  of  lad 
executed  in  their  own  names  as  consignors  i 
consignees  dOM  not  joatify  tiie  principal  in 
fusing  to  repay  the  money  advanced.— First  ? 
Bank  V.  Goldsmith,  40  Ind.  App.  692,  82  X. 
799. 

1 161.  Bepmdlmtion  hj  prlnvipal. 

As  between  prindpal  and  agent,  eee  ante,  I 

[a]    (Snp.  1776) 
An  account  having  been  placed  In  tbe  ha 
of  an  attorney,  by  the  creditor,  for  collect! 
and  the  attorney  having  presented  it  to 
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debtor  for  parment,  the  debtor  afterwards  paid 
a  part  of  tbe  claim  to  another  person  who  oc- 
cupied the  same  office  with  the  attorney,  and 
who  gave  a  receipt  for  the  money  bo  paid,  signed 
by  him  as  for  the  attorney,  but  who  had  do 
bosiDess  connection  with  the  attorney,  and  had 
no  authority  from  him  or  from  the  creditor  to 
receive  payment,  which  act  was  not  ratified  by 
the  creditor,  bot  was  ratified  by  his  attorney, 
vbo  never  received  the  money  so  paid,  and  who 
afterwards  repudiated  the  act  on  learning  that 
his  dient  had  never  received  the  money  so  piUd. 
Beli,  in  an  action  on  the  account,  that  the  cred- 
itor was  not  bonnd  by  the  nmymeat— O'Conner 
T.  Arnold,  53  Ind.  203. 

[bl  (SHP.U80) 

On  the  issue  of  title  to  a  sewing  machine 
leased  to  plaintiff  with  the  privilege  of  pur- 
chase, a  charge  that,  if  tbe  lessor's  agent  agreed 
with  plaintiff  that  she  might  pay  therefor  in 
lotrding  him,  plaintiff  would  not  be  bound  by 
tbe  irrascement,  but  might  repudiate  the  same, 
and  repay  money  paid  on  the  machine,  but  could 
not  repudiate  the  contract  and  refuse  to  repay 
the  money,  was  proper^IsbeU  t.  BrlDkman>  TO 
Ind.  lis. 

(cl  (APP.1SM) 

Under  a  contract  constituting  plaintiff  the 
ijcent  of  defendants,  and  providing  that  orders 
forwarded  by  plaintiff  must  be  approved  by  de- 
fendants, no  liability  attaches  to  defendants  on 
SD  order  which  they  refused  to  approve  be- 
fanee  the  terms  were  not  satisfactory— Whit- 
ata  Agricultural  Co.  v.  Hombrook,  55  N.  £. 
502,  24  Ind.  App.  255. 

PoB  Cases  fbom  Otheb  States, 

See  40  Cent.  Dig.  Princ  &  A.  H  614- 
618. 

See,  also,  31  Cyc.  p.  1294. 


(Di  RATIFICATION. 

Ai  between  prindpal  and  agent,  tee  ante,  {  75. 
CotKlndvenesa  against  pleader  of  allegations 

irtating  to,  see  PLEADilfO,  |  36. 
Of  acts  of  corporate  officers  and  agents,  see 

CORFOBATIOKB,  {  426. 

Of  acts  of  insorance  agents,  see  Iksitbancb,  | 
94. 

01  agency  of  hosband  for  vife,  see  Husband 

ASD  Wife,  fi  25,  -138. 
Of  agency  of  wife  for  husband,  see  Husband 

AXD  Wife,  i  23%. 
Of  attorney's  act  by  client,  see  Attobnet  aitd 

CUERT,  I  103. 
Reading  ratification,  see  post,  S  1S9. 

1163.  ITatnro  and  Eronads  in  ceneraL 

[«]  (g»p.l877) 
A  ratification  is  an  agreement  to  adopt  an 
act  performed  by  another  for  the  one  who  agrees 
to  adf^t  it,  or  the  confirmation  of  a  voidable 
act— Haggerty  v.  Jnday,  68  Ind.  154. 


Fob  Cases  fboic  Otheb  States, 

See  40  Cent.  Dia.  Princ  &  A.  H  618- 

621. 

See.  also,  31  Cyc.  pp.  1245-1260,  1685- 
1677. 

8  164.  Aots  capable  of  ratification. 

lit]    (Sup.  1854) 
A  void  act  is  incapable  of  ratification. — 
State  T.  State  Bank,  5  Ind.  353. 

[b]  (Smp.  UK) 

The  Bubecription  to  the  stodt  of  a  company 
by  an  agent  in  the  name  of  the  principal,  bnt 
without  proper  authority,  will  bind  the  latter, 
if  be  subsequently  ratifies.— Jones  v.  Milton  & 
It.  Tunpibe  Co.,  7  Ind.  547. 

[c]  (Sap.  IS31) 

Where  one  making  a  contract  has  no  au- 
thority to  contract  for  a  third  person,  and  does 
not  at  the  time  profess  to  act  for  htm,  the  subee- 
guent  assent  of  such  third  persoa  to  be  bound 
as  principal  baa  no  effect— Crowder  t.  Beed,  80 
Ind.  1. 

[d]  (App.  18»4) 

The  contract  ratified  must  be  one  that  the 
parties  might  have  lawfully  made  in  the  first 
instance.  Tbe  person  who  acts  as  agent  must 
purport  to  be  the  agent  of  the  principal,  end  the 
contract  must  be  made  npon  tiie  faith  and  credit 
of  the  prindpal.  Ratlflcatioa  means  adoption 
of  that  which  was  done  for  and  in  the  name  of 
another.  Hence  tiie  contract  at  its  incepti<« 
must  purport  to  be  tiie  contract  of  the  principal. 
— Minnicb  t.  Darling,  86  N.  B.  173,  8  Ind.  App. 
539. 

Fob  Cases  vbou  Otheb  States, 

See  40  Cent.  Dio.  Princ  &  A.  H  622- 
626. 

See,  also,  31  Cyc.  pp.  1247-1249;  note,  4 
L.  B.  A.  (N.  S.)  481;  note,  5  Am.  St 
Bep.  618w 

5  166.  Knowladctt  of  faeta. 

[•)  (8iip.iHe) 
Where 'an  agent,  empowered  by  a  seller  of 
certain  wool  to  weigh  it  and  deliver  it  to  the 
buyer,  warrants  a  quantity  of  the  wool,  such 
agent's  report  to  the  seller  of  his  having  attend- 
ed to  the  weighing  and  delivery  of  the  wool  is 
no  proof  of  the  seller'a  ratification  of  the  war- 
ranty, unless  it  appears  that  he  was  apprised 
that  it  had  been  warranted.— Bichmond  Trading 

6  Mfg.  Co.  v.  Farqoar,  8  Blackf.  89. 

[b]  (Swv.i88e) 

In  order  to  make  th«  ratification  of  an 
unauthorized  act  of  an  agent  binding,  it  must 
be  made  with  a  full  knowledge  of  the  facts  af- 
fecting the  rights  of  the  princiiul.— Manning  t. 
Gasbarie,  27  Ind.  899. 

[c]  (Sap.  18S1) 

Where  plaintiffs  claimed  that  notes  sued 
on  were  delivered  to  them  through  P.,  defend- 
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ant's  aeeot,  In  conside ration  that  they  would 
pay  a  debt  of  defendant's  son  for  which  they 
were  liable  as  sureties  to  an  express  company, 
and  release  him,  while  defendant  claimed  that 
the  notes  were  procured  by  P.  as  plaintiff's 
ageDt,  an  instrnction  that  if  P.,  as  a  friend  of 
both  parties,  or  of  either,  and  without  authority, 
procured  the  notes  for  plaintiffs,  their  accept- 
ance was  a  ratificaHon  of  all  P.'s  acts  in  pro- 
curing the  same,  was  erroneous,  as  omitting  the 
clement  of  knowledge  by  plaintiffs  of  such  acts. 
— Crowder  v.  Reed,  80  Ind.  1. 

[d]    (Snp.  1S94) 

Defendants  agreed  to  convey  land  to  a 
number  of  persons  on  payment  of  $5,000.  Some 
of  the  vendees  proving  insolvent,  the  special 
agent  of  the  defendants  appointed  to  collect  the 
money  agreed  to  deliver  the  deed  on  puyinpnt  by 
the  solvent  vendees  of  their  share  of  the  price, 
and  to  look  to  the  insolvent  vendees  alone  for 
the  residue.  Held,  that  the  fact  that  the  de- 
fendants executed  a  deed  and  placed  it  in  es- 
crow, and  also  received  the  money  of  the  solvent 
vendees,  did  not  amount  to  a  ratification  of  the 
agent's  acts,  in  the  absence  of  any  evidence  that 
they  had  notice  of  the  agreement  made  by  him. 
—Davis  V.  Talbot,  137  Ind.  235,  36  N.  E.  1098. 

[a]    (App.  ISK) 

Where  a  salesman,  withoat  antbority, 
contracts  on  behalf  of  his  principal  to  sell  goods 
on  commission  for  another  house,  and,  in  an- 
swer to  a  letter  from  the  principal  asking  about 
the  terms,  the  person  with  whom  the  contract 
was  made  writes  that  he  hod  given  the  sales- 
man some  designs  to  sell,  and  was  to  pay  a  per- 
centage on  the  sales,  and  the  principal  then  as- 
sents to  the  contract,  the  prinripal  la  not  liable 
for  the  failure  of  the  salesman  to  observe  a  stip- 
ulation of  the  contract,  of  which  his  principal 
bad  no  knowledge,  whereby  he  agreed,  in  con- 
sideration of  the  exclusive  right  to  sell  the 
goods,  to  diligently  devote  his  time  to  their  sale. 
— Willisott  T.  McKain,  12  Ind.  App.  78,  39  N.  FX 
886. 

A  principal  is  hound  by  his  ratification  of 
the  acts  of  hte  agent  only  to  the  extent  that  be 
has  knowledge  of  the  facts,  and  bis  acceptance 
of  benefits  accruing  from  the  agent's  contract 
connot  be  regarded  as  a  ratification  of  provi- 
sions of  such  contract  as  to  which  the  principal 
lias  no  information. — Id. 

Fob  Cabrs  fbou  Other  States, 

8ee  40  Gent.  Dia.  Frinc.  &  A.  M  627- 
633. 

See,  also.  31  Cyc.  pp.  1253-12Q7. 

S  168.  Implied  ratifloation. 

For  Casks  fbom  OrnsB  States, 

See  40  Cent.  Dig.  Princ.  &  A.  ||  036- 
655. 

See,  also,  31  Cyc  pp.  1263-1282. 

S  160.  —  In  cenevaL 

[a]    (Sap.  1882) 

Where  in  his  final  report  to  the  board  of 
commissioners,'  made  after  the  completion  of 


a  building,  the  architect  made  a  statement  of 
extra  work  done  by  the  plaiatiff.  reporting  some 
of  the  items  as  done  on  the  authority  of  the 
architect  and  others  witiiout  his  (Ejection,  and 
the  board  ordered  the  payment  of  specified  items 
and  rejected  others,  it  was  not  error  to  exdude 
evidence  to  prove  that  by  mistake  the  architect 
omitted  from  such  report  certain  items  of  extra 
work;  the  action  of  the  board,  amounting  to  a 
ratification  of  the  architect's  action  only  in  the 
specific  cases  approved.— Eigemann  v.  Board  of 
Com'rs  of  Posey  Count;,  82  Ind.  413. 

[t]    (App.  1895) 

Where  an  administrator  brought  replevin 
to  recover  personal  property,  it  was  not  eqniva- 
lent  to  a  ratification  of  the  recording  of  a  mort- 
Rage  on  ench  property  without  the  knowledge  of 
the  intestate  so  as  to  affect  one  who  purchased 
at  a  sale  under  execution  against  the  mortgagor. 
— McFadden  v.  Ross,  41  N.  E.  607, 14  Ind.  App. 
312. 

[c]  (App.lSSS) 
The  authority  of  an  agent  must  proceed 
from  his  principal,  and,  !□  ascertaining  tiie  ex- 
tent of  bis  authority,  what  has  been  expreraly 
or  impliedly  authorized  must  be  looked  to.  as 
must  also  the  conduct  of  the  principal  after  the 
act  in  relation  thereto,  by  way  of  adopting  or 
rejecting  it.  If  the  subsequent  conduct  may  be 
explained  and  understood  in  a  sense  consistent 
with  a  previously  existing  limitation,  anch  sub- 
sequent conduct  cannot  furnish  as  against  the 
principal  a  foundation  for  an  implication  of 
extended  authority  by  way  of  ratification  of  an 
unauthorized  act— Robinson  t.  Nlpp,  60  N.  E. 
408^  20  Ind.  App.  156. 

Idl    (App.  1908) 

Where  an  agent,  empowered  to  collect  a 
note,  received  a  check  therefor  payable  to  her 
principal,  on  which  she  indorsed  the  principal's 
name  and  obtained  the  money  from  the  payee 
bank,  which  she  converted,  the  principal's  act 
in  claiming  the  check  did  not  constitute  a  rati- 
fication of  the  agent's  act  in  indorsing  the  check 
and  receiving  the  money. — Robinson  v.  Bank  of 
Winslow,  42  Ind.  App.  350.  85  N.  E.  793. 

Fob  Cases  fbou  OmEB  States, 

See  40  Ce»t.  Dig.  Prina  &  A.  H  630, 
037. 

See.  also,  31  Cyc  pp.  1263-1267. 
1 170.    Aoqutesoenoe. 

[a]  (Rap.  1849) 

Where  an  agreement  made  by  attorney  has 
been  acted  upon  by  the  party  for  several  years, 
he  will  not  be  allowed  to  aay  that  it  is  not  the 
agreement  which  he  authorised  his  attorney  to 
make. — Wakeman  t.  Jonea,  1  Ind.  517,  Smith, 
308. 

[b]  (!<np.  1851) 

A  written  lease  under  seal,  signed  by  A., 
who  describes  himself  in  the  introductory  part 
of  the  lease  as  the  agent  of  B.,  will  become  the 
lease  of  B.,  if  be  choose  to  adopt  It;  and  per- 
mitting the  lessee  to  enter  and  occupy  under  it. 
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ud  ofTering  it  as  evidence  to  show  bis  right  of 
poasessioD,  show  that  he  has  so  adopted  it ;  and 
the  leasee  is  estopped  by  the  recital  io  the  lease 
from  denying  that  A.  was  an  agent— McClain 
V.  Doe  ex  dem.  Malone,  5  Ind.  237. 

[e]  (Apv.1900 

After  defendant's  superintendent  had  ob- 
tained a  release  from  an  injured  employ^  on  cou- 
sidenition  of  defendant's  agreement  to  pay  wa- 
Ctt  daring  diaabiUtyt  doctor's  and  noise's  bills, 
ftc,  the  release  was  immediately  sent  by  the 
raperintendent  to  defendant's  home  office,  where 
it  was  retained ;  and  defendant  thereafter  paid 
the  injured  employ^  a  sum  of  money  under  the 
contract,  by  chedis  executed  by  s  corporation 
operated  by  defendant  nnder  such  superintend- 
ent, and  also  paid  certain  doctor**)  and  nurse's 
lulls.  Held,  tliat  a  finding  that  defendant  rat- 
ified the  contract  of  the  superintendent  was  jus- 
tified.—American  Quarries  Co.  t.  Lay,  73  N.  £. 
m,  37  lad.  App.  38& 

[d]    (App.  IMS) 

Where,  notwithstanding  an  agent  to  pur* 
diaae  wool  for  plaintiff  violated  bis  Instructions 
u  to  price,  plaintiff  did  not  repudiate  any  of 
the  pnrehases,  and,  though  present  when  the 
wool  was  sacked,  weighed,  and  loaded  on  the 
can,  did  not  object  to  the  price  paid  until  final 
settlement,  and  tlien  did  not  repudiate  the  pur- 
chase, or  refuse  to  take  the  wool,  but  demand- 
ed that  it  be  delivered  to  him  and  shipped  to 
his  own  consignees  be  ratified  the  agent's  acts. 
-Welker  t.  Appleman,  90  N.  E.  35. 

Foi  Cases  fbom  Otueb  States, 

See  40  Cent.  Dig.  Princ.  ft  A.  fS  638- 
643. 

See,  also,  31  Cyc.  pp.  1275-1270. 

IITI.  —  AMapturae  of  bemsflta. 
[al  (S«p.  1^) 

A.  conveyed  to  B.  and  C.  a  tmct  of  land, 
ind  took  their  note  for  part  of  the  purchase 
money.  Afterwards,  and  before  the  note  became 
doe,  he  sent  an  agent  to  collect  it.  Upon  the 
proposal  of  B.,  the  agent  agreed  to  take  the  in- 
diridaat  note  of  B.,  with  an  extension  of  the 
time  of  payment,  for  a  part  of  his  half  of  the 
note  upon  his  paying  in  hand  the  residue  of 
•ach  halt  The  money  was  thus  paid  and  the 
note  taken,  and  the  agent  thereupon  entered  a 
credit  on  the  original  note  for  one-half  thereof. 
The  land  afterwards  passed  into  the  hands  of 
D.,  an  innocent  purchaser,  for  a  valuable  con- 
nderation,  without  notice  of  the  circumstances 
tinder  which  the  credit  was  made,  or  the  indi- 
Tidoal  note  of  B.  executed.  A.  received  the  note 
"f  B.,  acquiesced  for  several  years  in  the  ar- 
raD^pment  made  by  his  agent,  and  did  not  dis- 
approve thereof;  but  aftemards  filed  bis  bill 
to  enforce  bis  lien  as  a  vendor  against  the  land 
in  the  hands  of  D.  for  the  nonpayment  of  the 
individual  note  of  B.  HtfUi,  that  as  to  D.  at 
le&Gt  A.  must  be  held  to  have  ratified  the  act 
of  bis  agent,  and  that  the  credit  entered  on  the 
original  aote  by  the  agent  must  be  treated  as 


a  payment,  and  that  the  individual  note  of  B. 
must  be  regarded  simply  as  given  for  money 
loaned.— McCarty  v.  Fruett,  4  Ind.  226. 

tb]    (§ap.  IMI) 

Where  P.,  acting  without  authority  from 
H.,  sells  land  of  U.,  receiving  a  promissory  note 
for  the  price  thereof,  and  U.  receives  the  note 
and  indorses  it  to  a  third  party,  such  action  of 
U.  is  a  ratification  of  the  acta  of  P.,  and  makes 
the  contract  binding  upon  H.,  and  he  Is  estop- 
ped from  denying  the  original  authority  or  rat- 
ification.—Moore  T.  Pendleton,  16  Ind.  481. 

[c]     (Sap.  1877) 

A  principal  authorizing  her  agent  to  pur- 
chase certain  land,  and  pay  towards  the  same 
a  sum  of  money  in  his  bands,  and  to  sign  all 
necessary  papers,  is  precluded  from  repudiafing 
a  mortgage  executed  by  him  in  her  name,  to  se- 
cure bis  own  note  given  for  the  unpaid  balance, 
the  principal  having  taken  possession  knowing 
of  the  mortgage.— Fouch  t.  Wilson,  59  Ind.  03. 

[dj    (Sup.  jmi 

Where  some  of  a  number  of  bondsmen  em- 
ployed an  attorney  at  a  certain  fee  to  settle 
suits  pending  against  all,  and  the  others,  with 
knowledge  of  the  contract,  eujoyed  the  fruits  of 
the  compromise,  held,  that  the  latter  thereby 
ratified  the  contract,  and  were  liable  with  the 
others  for  the  fee.— Ilauas  v.  Niblack,  80  Ind. 
407. 

[e]     (Sap.  18S2> 

The  grantor  in  a  deed,  who  sues  for  the 

consideration  named  therein,  is  bonad  by  the 

agreement  of  his  agent,  to  whom  lie  gave  the 

deed  for  dellveiy  to  tbe  grantee,  as  to  the 
amount  of  the  consideration.— Moore  T.  Butler 
University,  83  Ind.  870. 

[fj    (Snp.  18S3) 

The  owner  of  a  judgment  who,  with  knowl- 
edge of  the  facts,  retains  the  consideration  for 
its  unauthorized  assignment,  ratifies  the  assign- 
ment.— Wallace  v.  Lawyer,  90  Ind.  400. 

[g]  (Snp.  1S86) 

The  agent  of  an  express  company  at  M.  re- 
ceived a  bill  of  exchange  for  collection  and  for- 
warded the  same  to  aDotber  agent  at  A.,  which 
agent  received  a  partial  payment  thereon,  un- 
derstanding that,  under  a  rule  of  the  express 
company,  he  had  no  authority  so  to  do.  The 
agent  at  M.  secured  the  consent  of  tbe  owners 
of  the  bill  to  receive  such  payment,  informed  the 
agent  at  A.  of  such  consent  and  directed  him 
to  transfer  the  money,  which  he  failed  to  do, 
and  afterwards  con%'erted  it  to  his  own  use. 
Held  that,  the  agent  at  M.  having  authority  to 
ratify  the  act  of  the  agent  at  A.,  be  did  so  rat- 
ify it  by  his  direction,  so  that  the  express  com- 
pany was  liable  for  the  money  converted.— Unit- 
ed States  Express  Co.  t.  Rawson,  6  N.  E.  337, 
106  Ind.  215. 

[h]  (Sup-  1S8S) 

False  representations  of  an  agent,  in  the 
scope  of  his  authority,  bind  the  principal ;  and 
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if,  'Trlthoat  aQthorit?,  he  makes  repreaeatations 
of  a  material  character  while  acting  for  the 
principal,  the  latter  will  be  bound  thereby,  if 
be  afterwards  ratifies  and  receives  the  benefit. 
— Du  Souchet  v.  Dutcber,  113  Ind.  249,  15  N. 
E.  4S8. 

[1]  (APP.UM) 
Where  the  indorsement  of  defendants  was 
written  on  certain  inatmrnents,  payable  to  them 
by  one  claiming  to  be  their  agent,  wfao  trans- 
fened  the  paper  to  plaintiffs,  and  defendants 
had  the  benefit  of  the  proceeds  of  the  trans- 
fer, which  they  retained  with  knowledge  of  the 
facts,  it  is  immBterial  to  an  issue  of  the  right  to 
the  proceeds  of  the  paper  whether  defendauts 
authorized  the  indorsement  or  bad  knowledge  of 
it  at  the  time.— Hunt  Ustenberger,  14  Ind. 
App.  320,  42  N.  E.  240.  964. 

[]J  (APP.18SS) 
Acceptance  by  a  seller  of  notes  given  his 
agent  by  the  buyer,  on  the  agent's  promise  to 
remedy  defects  in  the  property  sold,  is  a  rati- 
fication of  the  promise.— C.  Auitman  &  Co.  v. 
Richardson.  52  N.  E.  86.  21  Ind.  App.  211. 

[k]    (App.  1909) 

That  a  principal  asserted  title  to  a  check 
which  his  agent  Cor  the  collection  of  money  had 
received  and  wrongfully  iadorsed  does  not  con- 
stitute a  ratification  of  tbe  indorsement.— Rob- 
iuson  V.  Bank  of  Winslow,  42  Ind.  App.  350, 
85  N.  E.  793. 

[1]  (App.  1910) 
Where  a  seller  retaining  title  until  the 
payment  of  the  price  with  tbe  right  to  take  pos- 
session on  default  received  possession  from  an 
agent  who  took  the  property  from  the  buyer 
under  an  agreement  to  take  it  back  in  satis- 
faction of  tbe  notes  and  mortgage  given  for 
the  price,  and  retained  the  po><ses8ioQ,  he  could 
not  dispute  the  authority  of  tbe  agent  to  make 
the  agreement — Reeves  &  Co.  t.  Miller,  91  N. 
E.  812. 

Fob  Cases  fbou  Othsb  States, 

See  40  Csnr.  Diq.  Princ.  &  A.  K  644- 
655. 

See,  ahio,  31  Cyc.  pp.  1267-1274. 
1 172.  lUtUratloB  la  pmrt. 

[a]  (Snp.  1880) 

An  undisclosed  principal,  claiming  the  ben- 
efit of  a  contract  of  sale  of  his  property  made 
by  his  agent,  must  do  so  as  an  entirety,  and 
cannot  reject  a  portion  of  tbe  contract  relating 
to  the  consideration  or  mode  of  payment — 
Johnson  v.  Hoover,  72  Ind.  305. 

[b]  (App.  1902) 

A  principal  must  adopt  or  repudiate  the 
unauthorised  contract  of  his  agent  as  a  whole, 
and  cannot  adopt  the  portion  that  is  beneficial 
and  reject  the  remainder.— Adams  E]xp.  Co.  v. 
Camahsn.  29  Ind.  App.  606,  63  N.  E.  246,  64 
N.  E.  647.  94  Am.  St  Rep.  279. 


Fob  Cares  fbom  Otueb  States. 

See  40  Ceitt.  Dig.  Prlnc.  &  A.  SS  656- 

658. 

See,  also.  81  Cyc.  pp.  1257-1260. 

S  173.  Eridencs  of  vmtlfleatioa. 

[a]    (Sup.  US3> 

In  an  action  on  a  note  not  signed  by  de- 
fendant, evidence  considered,  and  held  sufficient 
to  show  a  ratification  of  the  signing  of  defend- 
ant's name  by  another.— Mullaney  v.  Indiana 
Nat  Bank  of  Indianapolis.  91  Ind.  77. 

[bj  (SVP.18U) 
Ratification  of  an  act  performed  by  an  al- 
leged agent.  like  the  agency  itself,  must  be 
clearly  and  affirmatively  established  by  him  who 
relies  on  the  agency  or  ratification  for  the  en- 
forcement of  his  claim,  and  hence  the  fact  that 
after  certain  property  had  been  conveyed  to  de- 
fendant by  bis  co-tenant  by  a  deed  containing  a 
clause  assuming  a  mortgage  therein  defendant 
Joined  in  the  execution  of  other  deeds  for  lots 
and  paid  his  part  of  the  expenses,  taxes  and  in- 
terest, etc.,  without  knowledge  of  such  assvmp- 
tion  clause,  and,  immediately  after  learning  of 
such  clause,  repudiated  the  same,  was  insuffi- 
cient to  establish  a  ratification  of  such  clause. — 
Metzger  v.  HunUngton,  37  N.  E.  10S4,  39  N.  E. 
235,  130  Ind.  601. 

le]  (APP.UH) 
Where  an  agent  acts  outside  of  the  appaiv 
ent  scope  of  his  authority,  the  burden  of  proof 
is  upon  one  dealing  with  him  to  prove  that  his 
acts  were  ratified  by  the  principal. — Willison  t. 
McKain,  39  N.  E.  886,  12  Ind.  App.  7& 

For  Cases  peom  Othee  States, 

See  40  Cent.  Dig.  Princ.  &  A.  H  650- 
GGl. 

See,  also.  31  Cyc.  pp.  1636,  1641-1642, 
IGil,  1663. 

f  17S.  OperatloB  mnd  eC«et. 

[a]  (S1IP.UU) 
A.,  as  tbe  agent  of  B.,  purchased  land, 
partly  with  his  own  money  and  partly  with  the 
money  of  B.,  takiiv  a  conveyance  In  the  name 
of  B,  for  the  purpose  of  vesting  the  property  in 
him.  B.  afterwards  affirmed  the  transaction. 
Held,  that  such  affirmance  related  to  (he  time 
of  the  execution  of  the  conreymnce,  rendering 
the  land  subject  to  B.*s  debts  from  that  time. — 
Elliott  T.  Armstrong,  2  Blackf.  198. 

Pt]    (Sap.  1SS4> 

_hc  holder's  ratification  of  the  unauthoriBed 
assignment  of  a  note  will  relate  back  to  the 
time  tbe  assignment  was  made.~PersoaB  v. 
McKibben,  6  Ind.  261,  61  Am.  Dec.  86. 

[e]  (Sap.  1883) 
Both  the  principal  and  agent  are  liable  for 
conversion,  where  a  principal  ratifies  his  agent's 
act  in  purchasing  wheat  from  a  farm  hand, 
who  wrongfully  took  it  from  his  employer,  and 
selling  the  wheat  after  mixing  it  with  other 
wheat- Shearer  t.  Evans,  89  Ind.  400. 
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(d]  (Sap.  use) 
The  ntificstion  of  an  scent's  acts,  with 
knowlidge  of  the  eircnnistatices,  relates  back 
to  the  time  thej  were  performed,  and  binds  the 
priodpal  tbe  same  as  if  aatbority  had  been 
pna  in  advance.— United  States  E^cp.  Co.  v. 
Rawson,  106  Ind.  215,  6  N.  E.  337. 

«]    (App.  1SM> 

He  who  ratifips  and  adopts  a  contract  made 
in  his  name  without  his  knowledge  or  authority 
will  be  boand  by  it  through  all  of  its  legitimate 
conseqaences  the  same  as  If  be  bad  authorized 
ft  in  the  first  instance.— Minnicb  t.  Darling,  30 
N.  E.  ITS,  8  Ind.  App.  S30. 

m  (App.  1906) 
Where,  after  plaintiff's  selling  agent  had 
contracted  to  sell  certain  machinery  through 
W.,  plaintiff  undertook  to  perform  tbe  contract 
bf  offering  to  deliver  the  machinery,  it  thereby 
ratified  tbe  contract,  and  it  was  immaterial 
that  the  selling  agent  had  no  authority  to  dele- 
gate his  power  to  W.— Nichols  &  Shepard  Vo. 
T.  Beming.  76  N.  E.  776.  37  Ind.  App.  109. 

Ill   (App.  1909) 
A  principal's  ratification  of  the  nnantbor- 
ized  acts  of  bis  agent  relates  Ijack  to  tbe  in- 
ception of  the  transaction.- Welker  v.  Apple- 
man,  90  N.  E.  3o. 

For  Cases  fboh  Other  States. 

See  40  Cent.  Dig.  Princ,  &  A.  ||  662- 
668L 

also,  31  Cjc  pp.  1^3-1291;  note, 
01  Am.  Dee.  88. 

1176.  Aetraetioa. 

W  (Sap.  18S0) 
A  principal,  who  ratifies  an  unauthorized 
»Ie  of  his  property  by  his  agent,  cannot  after- 
Mnb  reclaim  the  property  by  bringing  assump- 
sit to  recover  tbe  agreed  price. — Johnson  v. 
HooTer.  72  lad.  395. 

FOI  GASES  PROM  OTIIEB  STATES, 

See  40  Cbnt.  Dig.  Trine.  &  A.  §  06&. 
See,  also,  31  Cyc.  pp.  3284-1285. 


(E)  NOTICE  TO  AGENT. 

Ai  to  incompetency  of  fellow  servant,  see  Has- 
tes AND  Rebtant,  I  173. 
Notice  of  breach  of  warranty,  see  Sales,  S 

283. 

Notice  to  hosbaod  as  accent  of  wife,  see  Hus- 
band AND  Wife,  %  25. 

Notice  to  insurance  agents,  see  Insubance,  f 
378. 

Notice  to  matter  of  defects  in  appliances  and 
idaces  for  work,  see.  Mastieb  and  Servant. 
I12S. 

Notice  to  manidpal  officers  or  agents  of  de- 
fects or  obstructions  in  street,  see  Munici- 
pal COBPOBATIONB,  |  790. 

Notice  to  officers  or  agents  of  corporations  in 
Keneral,  see  Cobpobations,  S  428. 


AND  AGENT.  Ill  (D).  (B  §  177 

1 177.  Impvtatloii  t*  prtnolpal  Im  Bern- 
erftL 

Insurance  agent,  see  Inbuunce,  S  74. 

[a]  (8wp.UE2) 

To  affect  s  person  with  notice  of  a  fact 
known  to  one.  allied  to  have  been  his  agent, 
the  ngency  of  the  latter  must  first  be  establish- 
ed.-Jones  T.  Kansom,  3  Ind.  327. 

[b]  (Sap.  1878) 

Where  recitals  in  a  deed  show  that  the 
grantor  purchased  tbe  real  estate  aa  the  agent 
of  the  purchaser,  and  that  be  held  the  title  in 
trust  for  the  purchaser,  and  that  the  latter  rec- 
ognized and  adopted  the  acts  of  the  grantor  as 
his  agent,  and  gave  his  assent  to  tbe  trust,  and 
received  tbe  benefits  thereof  by  accepting  the 
deeds  of  the  grantor,  tbe  purchaser  is  chargeable 
with  any  notice  or  knowledge  possessed  by  tbe 
grantor  affecting  tbe  title  to  the  real  estate 
conveyed.— Brannon  v.  May,  42  Ind.  92. 

Notice  to  an  agent  is  notice  to  the  princi- 
pal.-Id.  * 

[cl    (Sap.  1SS3) 

Notice  of  a  vendee's  election  to  treat  the 
contract  as  rescinded,  because  of  the  vendor's 
demanding  improper  notes  for  the  price,  to 
which  he  is  not  entitled  under  tbe  contract, 
may  properly  be  given  the  vendor's  agent,  ap- 
pointed to  hold  the  deed  and  deliver  it  only 
upon  compliance  by  tbe  vendee  with  such  im- 
proper demands.— Vawter  v.  Bacon,  89  Ind.  565. 

[dl  (App.  1898) 
As  tending  to  prove  notice  to  a  natural  gas 
company  of  the  unsafe  condition  of  its  line,  re- 
sulting in  escape  of  gas  and  an  explosion,  testi- 
mony of  the  mayor  of  the  city  in  which  the 
lines  were  located  that  before  tbe  explosion  he 
informed  one  of  the  company's  men,  who  had 
control  of  tbe  line,  of  the  unsafe  condition  of 
the  pipes,  and  that  he  thought  the  line  should 
be  taken  up,  is  admissible.— Alexandria  Min- 
ing &  Exploring  Co.  V.  Irish,  16  Ind.  App.  634, 
44  N.  E.  6S0. 

[e]     (App.  1908) 

Notice  to  an  agent  for  the  porchase  of  land 
of  the  rights  of  another  therein  is  notice  to  tbe 
principaL— Blair  v.  Whittaker,  69  N.  E.  182, 
31  Ind.  App.  604. 

in     (Sap.  1904) 

Where  one  who  contemplated  loaning  mon> 
ey  directed  another  to  appraise  the  land  offered 
as  security  to  procure  an  abstract  and  to  deter- 
mine whether  the  title  was  good  and  unincum- 
bered, and,  if  so,  to  make  the  loan,  tbe  lender 
was  charged  with  notice  of  a  recorded  mort- 
gage.-Field  v.  Campbell,  72  N.  E.  260.  164 
Ind.  389.  108  Am.  St.  Rep.  301. 

[g]  (Bap.  1909) 
Where  a  general  agent  is  in  charge  of 
work  for  his  principal,  tbe  presumption  that  the 
prindpal  knew  all  facts  of  which  tbe  agent  had 
knowledge  is  so  violent  that  it  may  not  be  con- 
troverted in  determining  the  parties'  rights  in 
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respect  to  a  daim  of  compcnsatioQ  for  addition- 
al work  done.— ClevelaDd.  C,  O.  &  St.  L.  Ry. 
Go.  T.  Mooze,  170  Ind.  328.  82  N.  E.  52,  84  N. 
B.  540. 

Where  the  agent  of  a  surety  company  vas 
in  charge  of  the  coostructioa  of  railroad  grad- 
ing, and  be  bad  knowledge  of  cbanges  in  tbe 
plans  for  sucb  work,  the  sorety  company  is  cod- 
clusively  presumed  to  know  of  such  change. — Id. 

Fob  Cases  raoH  Otheb  States, 

See  40  Geitt.  Hiq.  PHnc  &  A.  H  670- 
679l 

See,  also.  31  Gyc.  pp.  1587-1581;  note,  21 
I*  R.  A.  840;  note,  24  Am.  St  Rep.  228. 

1 17S.  Seopa  of  aKeney  or  Mtkorlty. 

[a]  (AV».UB7> 

When  an  agent  is  acting  within  the  scope 
of  his  agency  or  authority,  the  great  weight  of 
the  adjudicated  cases  hold  that  bis  Imowledge 
is  the  knowledge  of  his  principal,  and  that  the 
principal  is  bound  by  his  acts;  hut  this  rule 
does  not  obtain  when  tbe  agent  acts  for  himself 
and  wholly  independent  of  tbe  buslnesB  or  em- 
ployment of  bis  principal. — Shaffer  v.  Milwau- 
kee Mechanics'  Ins.  Co..  46  N.  EX  557,  17  Ind. 
App.  204. 

[b]  (8n».  1900) 

Notice  to  agent  is  notice  to  principal  of 
any  matters  within  scope  of  agent's  authority. 
—Marion  Mfg.  Co.  v.  Harding.  58  N.  E. 

153  Ind.  G48. 

[c]  (Sap.  1902) 

Where  an  attorney,  who  was  at  times  em- 
ployed by  a  loan  company  to  collect  dues,  fines, 
etc.,  and  at  times  secured  loans  from  tbe  asso- 
ciation, he  filling  out  the  blank  application,  and 
being  paid  by  the  applicants,  secured  a  loan  for 
defendant,  filling  out  the  blank  application,  he 
did  not  act  as  agent  for  tbe  company,  so  as  to 
render  it  chargeable  with  his  knowledge  that 
the  mortgage  given  to  secure  the  loan  was  giv- 
en by  defendant  as  a  surety.— International 
Building  &  Loan  Ass'n  t.  Watson,  64  N.  E. 
23,  168  Ind.  508. 

Where  notice  or  knowledge  is  sought  to  be 
imputed  to  the  principal  through  the  agent,  it 
is  essential  and  requisite  that  such  agency  or 
authority  to  act  for  the  principal  in  the  trans- 
action in  question  be  first  proved  by  either 
positive  or  circumstantial  evidence:  at  least 
to  tlie  extent  of  establishing  a  prima  fade  case 
of  such  agency.— Id. 

Fob  Cases  fbou  Otheb  States, 

See  40  Cent.  Dig.  Princ  &  A.  ||  680- 
684. 

See,  also,  31  Cye.  pp.  1587-1591. 

1 170.  Tbae  of  motlee  to  aceBt. 

[a]    (8np.  1870) 

In  an  action  by  a  merchant  to  recover 
for  goods  sold  to  defendant's  wife,  the  fact 
that  a  clerk  of  the  plaintiff,  who  sold  some  of 

the 'goods,  had  been  told  caKuolly  some  months 


before,  at  a  time  when  It  did  not  appear  that 
be  was  in  plaintiff's  employ,  that  the  defend- 
ant uid  his  wife  were  not  then  liriiMC  together, 
is  not  admissible  to  charge  plaintiff  with  knowl- 
edge of  the  separation.— Day  t.  Wamstey, 
Ind.  145. 

Fob  Cases  noH  Otheb  States. 

See  40  Ceht.  Dio.  Frlnc.  &  A.  H  685- 
688. 

See,  also,  31  Cyc,  pp.  1592-1505. 


(F)  ACTIONS. 

Accrual  of  principal's  right  of  action  against 
third  person  as  affected  by  ignorance  of 
agent's  unauthorized  act.  see  Limitation  of 
AcnoKS,  I  KI. 

Actions  between  principal  and  agent,  see  ante, 
S§  T8.  79. 

Competency  of  agent  as  witness  in  action  by 
or  against  prindpel,  see  Witnesses,  S  100. 

S  183.  Rlfflits  of  aotion  hj  prlmoipftl  or 
ace&t  or  both. 

[a]  (Sup.  1860) 

Plaintiff  sued  to  recover  damages  for  fraud 
in  the  sale  of  real  estate.  The  fraudulent  rep- 
resentations were  made  to  an  agent,  who  as- 
signed his  interest  in  the  cause  of  action  to  his 
principal.  Held,  that  the  assignment  of  the 
agent  was  of  no  legal  effect,  as  the  cause  of 
action  was  in  the  principal  without  an  assign- 
ment—Cramer v.  Wright,  15  Ind.  278. 

[b]  (Sap.  1S62) 

An  agent  may  sue  on  a  contract  made  in 
his  own  name,  but  not  on  a  contract  made  in 
the  name  of  his  principal.— %aip  t.  Jones,  18 
Ind.  314,  81  Am.  Dec.  359. 

[0]     (Snp.  1866} 

A  complaint  by  A.  against  B.  alleged  that 
A.,  having  been  a  member  of  a  copartnership 
liefore  that  time  dissolved,  had  employed  an 
agent  to  compound  and  pay  the  debts  of  the 
copartnership,  for  which  he  was  liable  as  such 
partner;  that  B.  had  falsely  and  fraudulently 
represented  to  said  agent  that  he  held  a  note 
of  said  copartnership,  for  the  payment  of  which 
A.  was  liable,  and  that  said  note  was  then  In 
the  hands  of  an  attorney  in  a  distant  town; 
that  said  agent,  confiding  in  said  representa- 
tions, paid  said  debt.  etc.  It  was  insisted  for 
the  dofonse  that  the  suit  should  have  been 
brought  by  the  agent  upon  whom  the  fraud 
wns  practiced,  and  that  the  plaintiff's  only 
remiHly  was  against  this  agent  Held,  that 
the  complaint  showed  a  good  cause  of  action 
against  B.— Pattison  T.  Barnes,  26  Ind.  209. 

[d]    (Sap.  1871) 

An  agent  who  contracts  in  his  own  name, 
instead  of  that  of  his  principal,  may  sue  in  his 
own  name  for  damages  on  a  breach  of  the  cod- 
tract.— Beard  v.  Sloan,  33  Ind.  128. 

For  e^lanotioB,  seo  pace  Ui. 
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nnder  2  Rev.  St  1876.  pp.  83,  84,  }f  3, 
4,  pioTldiiig  that  every  action  must  be  prose- 
CDted  in  tbe  name  of  tbe  real  party  in  Interest, 
except  ia  the  case  of  executors,  adminlstratora, 
tnuteea  of  an  expreia  trust,  and  persona  ez- 
pRfllf  authorised  to  sue  by  statute,  one  can- 
not maintain  an  action  for  goods  sold  by  him 
aa  ageot,  thoufrh  he  agreed  to  be  personally 
responsible  for  tbe  debt  in  case  it  could  not  be 
collected.— Smock  t.  Brush,  62  Ind.  170. 

in  (9«v.l«) 
A  mortgage  taken  by  an  agent  in  bis  own 
name  instead  of  tiie  name  of  the  prindpal  to 
■ceore  a  debt  of  the  principal  la  held  by  the 
agent  in  tn»t  for  the  prindpal,  and  the  prin- 
dpal may  foredoee  the  mortgage  and  snbject 
tbe  property  to  the  payment  of  tbe  d^L— Dar- 
bam  T.  Ciaig,  70  Ind.  117. 

hi  (S11P.1SS4)  / 
If  agents  for  the  sale  of  certain  articles 
lie  answerable  to  the  seller  for  the  price,  tbey 
are  entitled  to  maintain  an  action  therefor  in 
tbeir  own  names.— Fuller  t.  Curtis,  100  Ind. 
23T,  50  Am.  Rep.  786. 

[h]  (SBP.188D 
The  right  of  an  agent  to  bring  an  action  in 
certain  cases  in  bis  own  name  is  subordinate 
to  the  rights  of  the  principal,  who  may,  unless 
in  particular  cases,  where  tbe  agent  has  a  lien 
or  some  other  vested  right,  bring  suit  himself, 
and  thus  suspend  or  extinguish  tbe  right  of  tbe 
iKfnt— Bowe  T.  Band,  12  N.  E.  377.  Ill  Ind. 
206. 

Foi  Cases  fbom  Otheb  States, 

See  40  Cent.  Dig.  Princ.  ft  A.  §S  691- 

700  ;  7  Cent.  Dig.  Bills  &  N.  |  ia94. 
See.  also,  31  Cyc.  pp.  1608-1022;  note,  12 

Am.  Dec.  700. 

1184.  Blsbta  of  Mtiom  acaiaat  prlad- 
pal  or  KC«Bt  or  both. 

Where  ties  weM  delivered  to  'a  railroad 
company  Uiroui^  the  agency  of  a  third  person, 
and  idaintiflf  was  cognizant  of  the  principal 
wbai  be  contracted  with  the  agent,  he  shoold 
l»ve  sned  tlie  company.— Cochran  v.  Brooks,  15 
Ind.  343. 

(b1  (S«p.lSgl) 
Payment  to  an  agent,  being  payment  to  the 
ptiodpal,  extinguishes  the  debt,  and  tbe  debtor 
cannot  maintain  an  action  against  tbe  agent  on 
tbe  failure  of  the  latter  to  pay  tbe  proceeds  of 
tbe  note  to  the  prindpal.— Worley  v.  Moore,  77 
lnd.S67. 

Foi  CiBSB  raoH  Otbxb  States, 

Sn  40  CBKT.  Dza.  Princ.  &  A.  U  701- 
708. 

See.  also,  6  Cyc  p.  51,  31  Cyc.  pp.  1613, 
1614. 


1 185.  DofoMsof    acalaat    primelpal  or 
acont. 

[a]  (BSP.18G8} 
WWa  an  agent  takes  a  note  in  Us  own 
name  for  a  debt  due  to  his  prindpal,  and  trans- 
fers the  note  to  the  latter,  the  maker  cannot 
set  up  as  a  defense  that  when  it  was  made  tbe 
agent  was  not  authorized  to  take  it  in  his  own 
name.— Palmer  v.  Egbert,  4  Ind.  65. 

Fob  Cases  fbou  Otheb  States. 

See  40  Cent.  Dig.  Priuc  &  A.  H  704- 
.  706. 

See,  also,  31  Cyc.  pp.  1630-1632;  note,  40 
Am.  Dec.  46. 

S  186.  Defeases  by  jirimoljml  or  aceat, 

[a]  (Sap.  1M6) 
Defendant,  a  resident  of  Indiana,  owed 
money  to  plaintiff,  a  resident  of  New  York,  for 
goods  sold  and  delivered.  An  employ^  of  de- 
fendant also  owed  money  to  plaintiff,  and,  in 
order  to  meet  notes  which  be  had  given  for  the 
debt,  misappropriated  money  belonging  to  de- 
fendant, and  with  such  money  took  up  the 
notes  which  had  been  transmitted  by  plaintifF 
to  a  bank  for  collection.  Hdd,  in  an  action  by 
plaintiff  for  goods  sold  and  delivered,  that  de- 
fendant conld  set  off  bis  claim  for  tbe  money 
received  by  plaintiff  from  defendant's  employ^. 
—Porter  v.  Roseman,  74  N.  E.  1105,  165  Ind. 
255,  112  Am.  St.  Rep.  222. 

Fob  Cases  from  Otheb  States, 

See  40  Cent.  Dig.  Princ.  ft  A.  H  707, 
708. 

See,  also,  31  Cyc.  pp.  1630-1632. 
S188.  Partlos. 

Right  of  selling  agent  to  bring  suit  in  bis  own 

name,  see  ante,  $  183. 
Substitution  of  principal  .  in  action  against 

agent,  see  Pabties,  f  63. 

[a]  (S«p.uS9) 

The  complaint  in  a  suit  for  the  rescission 
of  a  contract  for  the  conveyance  of  land  alli- 
ed that  one  of  the  defendants  was  tbe  plaintiff's 
agent  to  sell;  that  be  wrote  to  tbe  plaintiff 
misrepresenting  the  value  of  tbe  land;  that 
thereupon  tbe  plaintiff  sold  for  less  than  tbe 
real  value  to  tbe  other  defendant;  and  that 
the  two  had  previously  agreed  to  share  tbe 
land.  Held,  that  tbe  agent  was  a  proper  {>arty. 
—Roy  V.  Haviland,  12  Ind.  304. 

Fob  Cases  fbom  Othf^b  States, 

See  40  Cent.  Dig.  Princ.  &  A.  |i  711> 
712. 

Bee,  also,  81  Cyc.  pp.  1618-1625. 
1 189.  FlomdlBB. 

CondusivenesB  of  allegations  on  pleader,  see 
Piaading,  I  36. 

Pleading  and  proof  in  assnmpdt,  see  Asbuup- 
BiT,  AcnoN  or,  I  23. 

Pleading  authority  of  agent  in  action  to  fore- 
close mechanic's  lien,  see  Mechanics*  Liens, 
S  272. 
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Ul  <aap.  U36) 
In  covenant  in  a  deed  aveired  in  the  dec^ 
laratlon  to  have  been  execated.  for  the  obligator 
by  bis  attorney  in  fact,  a  plea  denying  the  at- 
torney's authority  must  be  verified  by  affida- 
vit.—Allen  T.  Thaxter.  1  Blackf.  399. 

[b]    (Sap.  ISSl) 

The  law  does  not  require  a  party  declar- 
ing upon  a  cootract  resting  in  parol,  made  for 
him  by  an  agent,  to  aver  that  it  was  made  for 
him  by  an  agent ;  but  he  may  aver  generally 
tbat  it  was  made  by  him,  and  prove  the  aver- 
ment by  showing  that  he  made  it  through  an 
agent—Ohio  &  M.  R.  Co.  v.  Nicklesa,  78  Ind. 
382. 

[e]   <8«p.  1881) 

Where  an  agent  rightfully  acta  for  his 
principal,  it  is  aufficlent  to  charge  the  act  as 
that  of  the  principal,  without  naming  the  agent. 
— Crowder  v.  Reed,  SO  Ind.  1. 

[d]    {App.  1S94) 

Ratification,  as  applied  to  principal  and 
agent,  may  be  pleaded  in  general  terms  be- 
cause it  is  a  fact  and  is  not  a  legal  eoncJusion, 
bnt,  when  the  word  is  used  En  a  sense  akin  to 
estoppel,  it  is  not  proper  to  plead  it  in  general 
terms,  bnt  the  acts  done  constituting  it  must 
be  spedally  pleaded,  and.  if  it  merely  states 
legal  conclusions,  the  pleading  will  be  bad  on 
demarrer.— Minnich  v.  Darling.  30  N.  E.  173, 
8  Ind.  App.  S39. 

[•]     (App.  IWfl) 

There  is  no  difference  In  law  between  a 
charge  that  a  cootract  was  made  directly  with 
a  party  and  a  charge  that  it  was  made  with 
his  agent.— Colt  v.  Lawrencriiuif  Lumber  Co., 
88  N.  E.  720. 

Fob  Cases  fbom  Otbeb  States, 

See  40  Cent.  Dig.  Princ.  &  A.  H  713- 
717. 

See,  also,  31  Cyc  pp.  162&-163S. 
I  190.  Erldenoe. 

Evidence  as  to  agency,  see  ante,  SS  18-23. 
Bridence  as  to  authority  of  agent,  see  ante,  |§ 

118-123. 

Evidence  of  ratification  of  acts  of  agent,  see 
ante,  f  173. 

Limitation' of  action  on  implied  contract  of 
principal  to  reimburse  surety,  see  Liuita- 
TZON  OF  Actions,  S  28. 

ta]  <8«p.l864) 

Where,  in  an  action  on  a  contract,  the 
defense  is  that  the  contract  was  made  by  the 


defendant  as  agoit,  the  burden  of  proof  is  upon 
the  defendant  to  establish  anch  defense,— Vaw- 
ter  V.  Baker,  28  Ind.  68. 

The  presumption  that  an  agent,  for  a  prin- 
cipal residing  in  a  foreign  country  is  personally 
liable  for  contracts  made  by  him  for  his  em- 
ployer, though  he  discloses  at  the  time  the 
character  in  which  he  acts,  may  be  rebutted  by 
proof  that  credit  was  given  to  both  principal 
and  agent  or  to  the  principal  only^Id. 

[b]  (8«p.l88l) 

In  an  action  to  recover  the  value  of  a 
machine  sold  by  defendant  in  alleged  violation 
of  bis  contract  of  agency,  tbe  evidence  consid- 
ered, and  held  sufficient  to  sustain  a  finditu; 
that  the  sale  was  made  by  a  general  ag»nt  of 
the  plaintiff,  and  not  by  defendant  under  his 
contract  of  agency.— D.  M.  Osborne  &  Co.  v. 
Guffin,  76  Ind.  22a 

[c]  (Sap.  1»6) 

In  an  action  on  a  contract  made  by  de- 
fendant's agent,  evidence  as  to  what  com  muni- 
cat  ions  passed  between  the  agent  and  bis  su- 
perior oSicers.  as  to  the  contract,  is '  inadmis- 
sible, there  being  no  plea  of  ratification  or  es- 
toppel.—American  Telephone  &.  Telegraph  Co. 
V.  Green,  73  N.  EL  707, 164  Ind.  349. 

For  Cases  from  OrnEB  States. 

See  40  Cent.  Dig.  Princ.  &  A.  |§  718- 
720: 

See,  also,  31  Cyc.  pp.  1038-1GG7;  note, 
63  Am.  Dec.  773. 

S191.  Trial. 

Fob  Cases  fbou  Otheb  States, 

See  40  Cent.  Dig.  Princ.  ft  A.  H  721- 
732. 

See,  also,  81  Cyc.  ppw  1670-167a 

1 198.  Appeal  amd  •rror. 

[a]  (App.  1896) 

That  there  was  evidence  In  the  record, 
in  an  action  for  goods  sdd,  supporting  defend- 
ant's theory  that  he  did  not  buy  said  goods  on 
his  individual  credit,  hut  that  they  were  sold  by 
plaintlfr  to  defendant's  alleg«i  principal,  and 
that  defendant  was  acting  as  the  manager  of 
said  principal,  will  not,  of  itself,  justify  the  air 
pellate  court  in  reversing  a  jadgment  for  plain- 
tiff.— Home  v.  Western  Refrigerating  Co.,  10 
Ind.  App.  605.  43  X.  E.  571. 

Fob  Cases  ebou  Otheb  States, 

See  40  Cekt.  Dig.  Princ.  ft  A.  1  7341;^. 
See.  also,  31  Cyc  pp.  1680,  1681. 
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Scope-Note. 

[INCLnDGS  promiseB  to  be  bound,  with  and  for  anotber  primarily  liable,  for  tbe  pay- 
meut  of  a  debt  or  performance  of  a  duty  or  contract  or  other  obligation  by  blm ;  nature, 
requisites,  validity,  incidents,  construction,  operation,  and  effect  of  sach  promises  In  general ; 
oisanizatlon,  francblseB,  powers,  and  dealings  of  surety  companies;  and  rights,  liabilities, 
and  remedies  of  sureties,  principals,  and  creditors. 

[EXCIjUDBS  collateral  promises  of  guaranty  (see  Guaranty),  or  indemnity  (see  Indem- 
nity)  \  contracts  of  suretyship  by  particular  classes  of  persons  (see  Infanta;  ituane  Per- 
mmm;  aod  other  specific  heads),  partnem  (see  Parin&nMp\  and  corporations  (see  Corpora* 
floiu) ;  particular  forms  of  contracts  or  instruments  of  suretyship  (see  Bond«;  BaU;  Vn- 
dertakinffB) ;  and  Tlabllittes  of  sureties  for  performance  of  particular  classes  of  fiduciary 
or  official  duties  (see  Owirdian  and  Ward;  Executors  and  Administrators;  Trusts;  Officers; 
and  titles  of  specific  officers),  and  for  performance  of  particular  acts  in  Judicial  [woceedings 
(see  Arrett;  Attachment;  Gmnishment;  Infvnction;  Replevin;  Appeal  emd  Error;  Costs; 
and  other  specific  beads).  For  complete  list  of  matters  ezdnded,  see  croBB-rtferencea,  post-] 

Analysis. 

I.  Creation  and  Existence  of  Relation. 

(A)  Between  Individuals. 

§  1.  Nature  of  the  relation. 
I  2.  What  law  governs. 

I  4.  Suretyship  distinguished  from  other  contracts. 

§  5.  In  general. 

§  6.    Guaranty. 

§  7.  Validity  of  obligation  of  principal. 

§  8.  Capacity  of  parties. 

§  9.  Creation  of  relation  in  general. 

§  10.  Express  contracts. 

1 11.  Implied  contracts. 

§  18.    In  general. 

§  13.    Execution  of  joint  obligation. 

§  14.           Assumption  of  debt  of  another. 

§  16.  Change  from  principal  debtor  to  surety. 
§  I614.  Change  from  surety  to  principal  debtor. 
§  17.  Notice  to  creditor  of  relation. 
§  18.  Execution  of  written  instruments. 

§  20.    By  principal. 

§  21.   By  surety. 

§  23.    By  co-sureties. 

§  23.    Conditional  signature. 

§  25.  Delivery  of  written  instruments. 

§  28.  Acceptance  and  notice  thereof. 

§  29.  Incomplete  instruments. 
§  30.  Consideration. 

§  31.    Necessity. 

§  33.    Sufficiency  in  general. 

§  34.    Executed  consideration  to  principal. 

§  37.           Failure  of  consideration. 

§  38.  Validity  of  assent  in  general. 

1 40.  Fraud. 

1 41.  In  general. 

§  42.    Concealment. 

§  43.  Duress  and  undue  influence. 

TkMm  IMcMt  is  Mmplled  am  tha  XeT-Mnmbw  Srstem.  For  eq^lanattoii,  see  pave  lU. 
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I.  Creaton  and  Existence  of  Relation — Continued. 

(A)  Between  Individuals — Continued. 

§  45.  Evidence  of  existence  of  relation. 

§  46,  Estoppel  or  waiver  as  to  defects  or  objections. 

§47.  Ratification. 

§  49.  Cancellation  for  invalidity. 

§  51.  Duration  and  termination  of  relation  in  general. 

(B)  Surety  Companies. 

§  58.  Foreign  companies. 

II.  Nature  and  Extent  of  Liability  of  Surety. 

§  59.  General  rules  of  construction. 
§  61.  Parties  liable  as  sureties. 

§  63.    Joint  or  several. 

§  65.  Nature  of  liability. 

§  66.  Scope  and  extent  of  liability  in  general. 

§  68.  Term  or  period  covered. 

§  70.          Pre-existing  liabilities  or  defaults. 

§  71.           Successive  terms  or  periods. 

I  73.  Interest,  costs,  attorneys'  fees,  and  damages. 

§  75.  Performance  of  contract  or  conditions  by  creditor. 

§  77.  Debt  secured  and  payment  thereof  by  principal. 

§  78.  Property  or  funds  covered,  disposition  thereof,  and  accou 

ing  by  principal. 
§  79.  Duties  of  office  or  employment,  and  performance  thereof 

principal. 

*  §  80.  Performance  of  contract  by  principal. 
§  81.           In  general. 

§  82.    Building  contracts. 

§  83.  Estoppel  to  assert  or  deny  liability. 
§  86.  Acts  requisite  to  fix  liability. 
§  87.  Time  of  accrual  of  liability. 

III.  Discharge  of  Surety. 

§  89.  Subsequent  release  or  agreement. 
§  91.  Death  of  principal. 
§  92.  Death  of  surety. 

§  93.  Diversion  of  instrument  to  unauthorized  purpose. 

I  95.           Negotiable  instruments. 

§  96.  Change  in  obligation  or  duty  of  principal. 

§  97.    In  general. 

§  98,    Duties  of  office  or  employment. 

§  99.    Provisions  of  contracts  in  general. 

§  100.    Provisions  of  building  contracts. 

§  101.  Alteration  of  instrument. 

§  102.  Change  in  parties  to  obligation  secured. 

§  103.  Extension  of  time  for  payment  or  other  performance. 

§  104.           In  general. 

§  105.           Requisites  and  validity  of  agreement  in  general 

§  106.  •         Agreement  for  definite  time. 

§  108.    Consideration. 

§  109.  Taking  additional  or  substituted  security. 
§  110.  Judgment  and  execution  against  principal. 
§  111.  Payment  or  other  satisfaction  by  principal 

§112.           In  general 

§  113.    Application  of  payments. 

§  114.  Misapplication  of  funds  or  securities  by  creditor. 

§  115.  Release  or  loss  of  other  securities. 

§  116.  Release  of  co-surety. 

§  117.  Unauthorized  payment  to  principal. 

§  118.  Discharge  of  principal  without  payment  or  satisfaction 
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PRINCIPAL  AND  SURETY. 


III.  Discharge  of  Surety — Continued. 

§  121.  Negligence  of  creditor  in  general. 

§  122.  Failure  to  terminate  employment  or  contract  after  default. 
§  123.  Neglect  to  give  notice  to  surety  of  default. 
§  124.  Neglect  to  act  or  proceed  against  principal. 

§  125.    In  general. 

§  126.    Notice  by  surety, 

§  128.  Consent  by  surety  to  transactions  between  creditor  and 

principal. 
§  129.  Waiver  or  estoppel  of  surety. 
§  130.  New  promise  after  release. 
§  131.  Payment  or  other  satisfaction  by  surety. 

IV.  Remedies  of  Creditors. 

§  132.  Nature  and  form. 

§  136.  Rights  of  action  against  surety. 

1 137.  Conditions  precedent  to  action  against  surety. 

§  138.   In  general. 

§  139.           Notice  and  demand. 

§  141.  Defenses  by  surety. 
§  142.           In  general. 

§  143.    Defenses  of  principal  available  to  surety. 

§  144.           Set-off  or  counterclaim  of  principal. 

§  145.  Conclusiveness  of  former  adjudication  in  action  against 

principal  or  surety. 
§  146.  Remedies  against  estate  of  deceased  surety. 
§  147.  Recourse  to  indemnity  to  surety. 
§  149.  Time  to  sue  and  limitations. 
§  150.  Parties. 

§  151.    In  general. 

§  152.  Joinder  of  defendants. 

153.  Process  and  appearance. 

154.  Pleading. 

1 155.           Declaration,  complaint,  or  petition. 

§  156.           Plea  or  answer  and  subsequent  pleadings. 

§  157.  Issues,  proof,  and  variance. 

§  158.  Evidence. 

§  159.           Presumptions  and  burden  of  proof. 

§  160.    Admissibility. 

§  161.           Weight  and  sufficiency. 

§  162.  Trial. 

163.  Judgment. 

164.  Execution. 

165.  Appeal  and  error. 
§  166.  Costs. 

V.  Rights  and  Remedies  of  Surety. 

(A)  As  To  Creditor. 

§  168.  Recourse  to  and  exhaustion  of  remedy  against  principal. 
§  169.  Recourse  to  and  exhaustion  of  other  securities. 

(B)  As  TO  PRINCIPAI,. 

§  173.  Right  of  recourse  to  principal,  in  general. 
§  175.  Contracts  and  conveyances  for  indemnity. 
§  176.  Rights  of  surety  before  payment  or  satisfaction  of  debt  or 

liability. 
§  177.    In  general. 

§  179.           Enforcement  of  payment  by  principal  or  other  ex- 
oneration. 

180.           Recourse  to  indemnity  from  principal. 

181.  Rights  of  surety  after  payment  or  satisfaction  by  him  of 

debt  or  liability. 
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V.  Rights  and  Ronedies  of  Surety — Continued. 

(B)  As  TO  PRINCIPAX, — Continued. 

§  183.  In  general. 

§  183.    Necessity  of  payment  or  satisfaction. 

§  184.    Sufficiency  of  payment  or  satisfaction. 

§  185.    Indemnity  or  reimbursement. 

§  185V^.  Rights  of  surety  against  estate  of  deceased  principal. 
§  187.  Conclusiveness  as  against  principal  of  adjudication  against 
surety. 

§  188.  Enforcement  against  principal  of  execution  against  surety. 
§  189.  Summary  remedies  against  principal. 
§  190.  Actions  against  principal. 

§  1901^.  Return  or  recovery  of  deposit  or  security  to  indemnify 

surety. 

(C)  As  TO  Co-Surety. 

§  191.  Relation  between  co-sureties. 

§  193.  Obligations  constituting  parties  co-sureties. 

§  193.  Recourse  to  indemnity  to  co-surety  from  principal. 

§  194.  Right  to  contribution  in  general. 

§  196.  Measure  of  contribution. 

§  197.  Conclusiveness   as   between   co-sureties   of  adjudication 

against  principal  or  surety. 
§  198.  Enforcement  against  co-surety  of  judgment  or  execution 

against  surety. 
§  199.  Summary  remedies  between  co-sureties. 
§  200.  Actions  between  co-sureties. 


Cross-Refer  ences. 


See— 

Attorneys  as  sureties.  Attobmet  and  Client, 
8  17. 

Authority  of  agent  as  to  contract  of  suretyship. 

Phincipal  and  Agent,  |  110. 
Bonds. 

Contracts  of  saretyship  by  executor  or  adminis- 
trator. ExBCtrTOBS  AND  ADHINISTRA- 
TOB8,  {  100. 

By  married  women.   HuBBAND  AND  Wife, 
SS  87,  157-159. 
Correction   of  jadgment  as  against  sureties. 

JUDQMENT,  S  204. 

Declarations  of  principal  as  evidence  against 

surety.   Evidence,  8  2.T0. 
Effect  of  atMence,  nonresideoce,  or  concealment 
of  person  or  property  on  limitation  of  actions 
by  or  against  sureties.   Limitation  of  Ac- 
tions, I  94. 
Enforcement  of  liability  as  surety  against  ex- 
empt property.  Exemptions,  §  75. 
Estoppel  of  surety  by  recitals  in  bond.  Es- 
toppel, I  22. 
On  indemnity  bond  to  prevent  mecbanlcs' 
liens  to  claim  lien.   Mechanics'  Liens, 
I  314. 
quabantt. 
Indemnitt. 

Indemnity  mortgages.  Uobtoageb,  ||  18. 112, 
120,  186.  405,  465. 

Laws  impairiag  obligation  of  contract  of  sure- 
tyship.   Constitutional  Law,  |  i.'ii. 

Liability  of  iadorser  of  bill  or  note  as  surety. 
Bills  and  Notes,  |  245. 


Liability,  etc.— (Cont'd). 

Of  parties  to  bills  or  notes  as  principals  or 

sureties.    Bills  and  Notes,  I  121. 
Of  purchaser  assuming  mortgage  debt  aa 
principal,  and   of  mortgagor  as  surety. 
MOBTQAOES,  {  283. 
Mortgage  to  secure  against  surety's  liability. 

Chattel  Mortgages,  |  113. 
Retiring  partner  as  surety  for  payment  of  firm 

debts.    Partnebship,  i  239. 
Sureties  on  arbitration  bonds.  Abbitbation 

AND  AWABD,  S  25. 

On  bonds  of  municipal  contractors.  Mc- 
NICIPAL  Cobpobations,  |  347. 

On  bonds  of  pilots.    PiLora,  {  16. 

On  bonds  to  indemnify  against  mechanics* 
liens.    Mechanics*  Liens,  |i  815,  317. 

On  liquor  dealers*  bonds.  Ihxoxicatino 
LiQUOBB,  H  87.  301. 

SaMtles  oa  bonds  tor  performaaee  of  da- 
ties  mf  trnat  or  oflleo. 

See-' 

Assignees  for  benefit  of  creditors.  Assign- 
ments FOB  Benefit  of  Cbeditobs,  IS  413- 
41S. 

Clebks  of  Goubts,  is  73-75. 
County  officers.   Counties,  {}  95-101. 
DiOTBiCT  and  Pbosecutino  Attobnets.  |  10. 
EXECUTDBS  AND  Administbatobs.  H  627-537. 
GUABDIAN  AND  WABd;  SS  173-1^ 

Justices  of  the  Peace,  S  29. 
Municipal  officers.  Municipal  Cobpobations, 
S  173. 
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OrnCBBS.  H  123-143. 
RICE1VEB8.  i§  214,  21S. 
RK018TEBS  OF  DEEDS,   (  7. 

School  officers.    Schools  ahd  School  Dis- 

TUCT3.  H  48,  62,  63. 
Sheriffs  and  Constables,  H  154-171. 
Slate  officers.    States,  S  80. 
Tax  collectors.    Taxation.  §8  568-57% 
Town  officers.    Towns,  §  33. 
TEC8T8,  IS  378-387. 

Cnited  States  manbals.   United  States  Mar- 
shals, f  86. 

sureties  om  boB<a  !■  JaAIelal  proeecMiiSB. 

Set- 
Appeal— 

Appeal  and  Ebbob,  M  S78-380,  1233- 
1247. 

CiniiNAL  Law,  U  1194-1199. 
JuBnos  or  thk  Pkacb,  |  191. 


Appearance  in  bastardy  cases.    Babtabds,  S 
47. 

Arrest  or  discharge  therefrom.    Execution,  % 
453. 

Attachhbnt.  si  133,  330-354. 
Bail. 

Bastardr  proceedings.    Babtabds,  i|  84-89. 

Execution,  S  154. 

Injunction,  8§  234-254. 

Ne  Exeat,  |  14. 

Recoqnizanceb. 

Replevin,  ||  IIS-ISS. 

Replevin  bail  to  stay  execation.   Justices  or 

THE  Peace,  (  135. 
Security  for  costs.    Costs,  SS  139-143. 

To  keep  the  peace.  Bbeach  of  the  Peace, 
S  22. 

Stay  of  execution.  ExBOtmon,  ||  158,  177. 


L  OBEATION  AHD  EZISTEirOS  OF 
BELATION. 

Determination  of  question  of  suretyship,  after 
cbanee  of  venue,  see  Venue,  8  80. 

Married  women  as  snntieB.  see  Husband  and 
Wife,  |  66. 

Power  of  corporation,  see  Cobpobationb,  | 


(A)  BETWEEN  INDIVIDUALS. 

8  1.  HatRve  of  tke  rdatlom. 

Nature  of  liability  of  surety,  se«  post,  |  05 

[t}  (8BP.18S) 

The  engagement  of  a  surety  is  that  in  the 
event  his  principal  falls  he  will  perform  the 
ori^nal  obligation,  'and  whether  entered  into 
Jointly  with  the  principal  or  separately,  the  ex- 
tent and  character  of  the  obligatioQ  are  the 
same  as  to  both,  depending  only  on  the  form  in 
which  it  te  expressed.— La  Rose  v.  Logansport 
Nat  Bank,  1  N.  E.  805,  102  Ind.  332. 


For  Cases  pboh  Otiieb  Rtateb, 
See  40  Cent.  Dig.  Princ.  & 
See,  also,  32  Cye.  pp.  14-20. 


I  1. 


8  S-  What  law  Koverma. 

Capacity  of  married  women  to  make  contracts 
of  suretyship,  see  Husband  and  Wife,  |56. 

For  Casfs  froh  Otdeb  States, 

See  40  Cent.  Dig.  Princ.  ft  8.  |  2. 
See,  also,  32  Cyc.  p.  74. 

8  4.   Snretyalilp  distiucnlshed  froai  otli- 
er  contracts. 

Indorsement  distinguished  from  suretyship,  see 
Bills  and  Notes,  8  2^5. 

Fob  Cases  fbom  Otiieb  States. 
See  40  Cent.  Dig.  Princ.  ft  8.  H 
See,  also,  32  Cyc  pp.  20-22. 


fi  6.  —  la  camexml. 

M  (App.  UM) 
Defendant  delivered  to  plaintiff  a  writ- 
ing as  follows:  "I  hereby  agree  to  hold  myself 
responsible  for.  and  agree  to  pay  for,  any  {^oods 
and  merchandise  which  may  be  purchased  of 
yon  by  L..  to  the  amonnt  of  $500."  Beld,  that 
the  contract  was  an  original  undertaking,  on 
which  defendant  was  liable  without  notice  of 
its  acceptance  by  plaintiff.— Lane  v.  Uayer,  15 
Ind.  App.  382,  44  N.  E.  73. 

[b]    (App.  189g) 

An  undertaking  to  pay  obligees,  upon  a 
fixed  basis,  a  certain  share  of  any  indebtedness 
they  might  hare  to  pay  as  sureties,  is  an  orig- 
inal promise,  and  not  a  collateral  undertakins 
of  suretyship.— Spencer  v.  McLean,  50  N.  E. 
769,  20  Ind.  App.  ffii6.  67  Am.  St.  Rep.  271. 

Fob  Cases  fbom  Otheb  States, 

See  40  Cent.  Dig.  Princ.  ft  S.  |  5. 
See.  also.  32  Cyc.  pp.  20-22. 

f  6.  ^—  OoavaBty. 
[a]   (Sop.  1862) 
An  undertaking  to  "stand  surety**  for  an- 
other is  a  contract  of  suretyship,  and  not  of 
guaranty.— Watson  v.  Beabout,  IS  Ind.  281. 

[bj    (Snp.  1869) 

The  contract  of  the  guarantor  is  bis  own 
separate  contract.  He  is  not  bound  to  do  what 
the  principal  has  contracted  to  do,  like  the 
surety,  but  only  to  answer  for  the  consequences 
of  the  default  of  the  principal.  The  original 
contract  of  the  principal  is  not  his  contract, 
and  he  is  not  bound  to  take  notice  of  its  non- 
performance.- McMillan  v.  Bull's  Head  Bank, 
32  Ind.  11,  2  Am.  Rep.  823. 

A.,  B.,  and  C.  executed  to  a  bank  a  Joint 
and  several  bond,  in  the  penal^  <A  $15,000, 
with  a  condition  reciting  that  A.  bad  become  a 
member  of  a  certain  firm,  rendering  It  neces- 
sary for  him  to  use  more  funds  in  tlie  firm's 
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butiiness  than  he  voald  have  at  command,  vhich 
he  proposed  to  borrow,  aud  then  proceeding 
thus:  "Now  the  foregoing  bond  is  to  be  in 
force  and  binding  upon  us,  according  to  its 
terms,  for  the  full  amount  of  any  loans  and 
advances  the  said  bank  may  make  to  the  said 
A.  in  connection  vlth  his  said  business,  not  ex- 
ceeding in  amount  $19,000,  for  which  snms  by 
tlie  foregoing  bond  we  acknowledge  ourselves  as 
sureties,  and,  in  case  of  his  failure  to  pay  any 
such  loans  and  advances  as  aforesaid,  that  tho 
same  may  and  shall  be  collected  of  us,  TJn]et<s 
such  loans  and  advances  are  made  to  said  A. 
in  his  business  aforesaid,  and  upon  the  faith 
of  this  bond,  the  same  Is  null  and  void."  Held, 
that  this  was  not  a  mere  overture  or  proposi- 
tion by  B.  and  C.  to  guaranty,  but  was  an  ac- 
tual undertnlting  and  that  the  instrument  was 
not  a  guaranty,  but  B.  and  C,  were  sureties. 
-Id. 

[c]  (Snp.  1S74) 

An  indorsement  on  a  note  of  the  words. 
"We  guaranty  paympiit."  is  a  guaraiity  and 
not  a  contract  of  Piirolysliip  or  mere  indorse- 
ment.—Sample  V.  Martin,  4G  Ind.  220. 

[d]  {App.  1S98) 

Where  one  gives  a  bond  to  a  town  condi- 
tioned for  perfonnance  of  another's  contract 
to  supply  it  with  lipht,  he  Is  a  surety,  and  not 
a  guarantor,  and  hence  is  not  entitled  to  no- 
tice of  his  prinoipal's  default.— Town  of  Sulli- 
van T.  Cluggage,  52  N.  E.  110,  21  Ind.  App. 
GOT. 

[e]  (App.  1899) 

There  Is  a  contract  of  suretyship,  and  not 
of  guaranty,  where  bonds,  the  consideration  for 
thp  sale  of  goods  by  6.  &  Co,  to  T,,  are  exe* 
cuted  as  the  joint  and  several  undertaking  of 
W.  and  T,,  and  autborize  the  sale  of  goods  by 
O.  &  Co.  to  T.,  and  in  one  W.  undertakes  not 
merely  to  pay  damages  resulting  from  failure 
of  T,  to  fulfill  her  agreement,  but  also  to  pay 
for  the  goods  bought  by  her  if  she  failed  to 
pay  for  them,  and  in  the  other  he  designates 
himself  as  surety  for  T.,  and  it  is  recited,  If 
she  fails  to  pay  for  goods  bought,  "the  parties 
hereto"  agree  to  indemnify  G,  &  Co.  against 
any  loss,  and  all  persons  interested  in  the  con- 
tract "are  hereby  secured"  against  loss.— Wheel- 
er V.  Rohrer,  52  N.  E.  780,  21  Ind.  App.  477. 

[f]     (App.  1899) 

A  salesman  executed  a  bond  to  his  employ- 
er, with  sureties,  conditioned  that  whereas  the 
salesman  had  been  given  a  position,  and  during 
the  teVm  of  employment  there  might  come  into 
his  hands  or  control  moneys,  securitleB,  or  per- 
sonal property  belonging  to  the  employer,  there- 
fore, if  he  should  account  for  and  pay,  without 
loss  ot  delay,  all  such  moneys,  securities,  and 
other  personal  property  so  coming  into  his  pos- 
session or  under  his  control,  and  not  divert  or 
detain  any  portion  thereof  on  any  pretext 
whatever,  then  the  obligation  to  be  void,  and 
otherwise  to  remain  in  full  force.  Held,  that 
the  bond  is  a  contract  of  suretyship,  and  not 


of  guaranty.— Durand  &  Kasper  Co.  t.  B 
well,  54  N.  E.  771,  23  Ind.  App.  11. 

[g]    (App.  1900) 

Where  one,  having  a  contract  with  ano 
to  build  a  house,  executes  a  bond  to  the  c 
to  secure  the  payment  of  any  mechanics'  I 
or  claims  for  material  to  be  furnished  in  : 
building,   and   a  lumber  company  signs 
bond  as  "surety"  In  consideration  of  the 
tractor's  purchasing  from  it  material  to  1 
the  house,  the  lumber  company  was  not  a 
lateral   guarantor,   but  was  bound  with 
principal  as  an  original  promisor.— G.  F.  \ 
mer  Lumber  Co.  t.  Rice.  55  N.  E.  S68,  23 
App.  580. 

[hi    (Sup.  1904) 

One  wiio  joined  with  a  building  contn 
in  siqining  a  bond  to  the  owner,  conditio 
that  the  contractor  would  perform  bis  cont 
was  not  a  surety,  but  a  guarantor,— CIosso 
Billman,  CQ  X.  E.  449,  161  Ind.  610. 

[1]  lApp.  1904) 
Where  the  agent  of  an  insurance  com] 
is  appointed  ORent  of  a  new  company  foi 
with  the  same  stockholders,  and  it  takes  a  ! 
stipulating  that.  In  consideration  of  such 
pointment  and  of  the  compensation  to  be 
the  agent  under  contract,  the  obligors  under 
and  agree  with  the  company  that  the  a 
shall  fully  perform  alt  the  agreements  in 
contract,  and  that  they  bind  themselves  joi 
and  severally  with  the  agent  for  the  full 
formance  of  the  contract,  such  agreement  is 
of  suretyship,  and  not  of  guaranty.— Ind 
&  O.  IJve  Stock  Ins.  Co.  t.  Bender,  00  N 
mi,  32  Ind.  App.  287. 

For  Cases  fbom  Otiieb  States. 

See  40  Cent.  Dig.  Princ.  ft  S.  {  6; 

Cent,  Dia.  Guar.  S  4. 
See,  also,  32  Cyc.  pp.  20,  21. 

8  7.   Validity  of  obligation  of  priuol 

BxecQtion  of  written  instrument  by  princ 

see  post,  §  20. 
Validity  of  assent  of  surety,  see  post,  i  38 

[a]    iSnp.  1832) 

If  A.,  for  a  debt  dae  him  from  B.,  ta 
note  executed  by  B.  in  the  name  of  the  fin 

B.  &  C,  without  tile  knowledge  of  C,  it 
fraud  on  C,  and  If  D.,  supposing  from  its 
that  the  note  has  been  duly  «ecuted  by  ] 

C,  execute  it  with  the  intention  of  being  I 
surety,  it  is  also  fraudulent  and  void  as  to 
— Ilagar  v.  Mounts,  3  Blackf.  S7. 

[bl   (Sup.  1862) 

In  an  action  upon  a  bond  given  by  def 
ant  as  agent,  it  appeared  that  the  council 
city  appointed  defendant  the  agent  of  the 
to  negotiate  certain  city  bonds  at  a  rate 
less  than  97  cents  on  the  dollar.  Defendant 
cepted  the  trust,  and  on  the  same  day  exec 
his  bond,  with  sureties,  conditioned  that 
would  well  and  truly  execute  said  trust, 
pay  over  to  the  city  all  moneys  that  might  c- 
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to  his  hands,  as  safib  agent.  Bonds  of  the  city 
to  the  amoDDt  of  $25,000  were  then  placed  Id 
hlB  bands,  and  aftcnraidB  the  Conner  resolation 
of  the  eonncil  was  so  far  modified  as  to  author- 
iie  defendant  to  negotiate  the  bonds  at  a  ratf* 
not  greater  than  an  intereRt  of  10  per  cent. 
Again  the  council  modified  their  former  instruc- 
tioDB,  br  authorizing  the  agent  to  make  a  loan 
of  120,000  by  hypothecation  of  |^000  of  bonds, 
la  the  meantime,  prior  to  the  last  modifica- 
tion, in  violation  of  bia  trust,  he  borrowed  the 
sum  of  $5,000  at  30  days,  and  to  secure  the 
same  hypothecated  $21,000  of  the  bonds.  This 
money  he  ^  not  pay  over  to  the  city,  and  in 
consequence  the  city  was  obliged  to  pay.  and 
did  pay.  in  order  to  prevent  loss,  the  said  sum 
of  $5,000,  wiUi  Interest  and  expenses.  Held, 
tbBt  it  waa  no  defense  to  the  action  that  the 
ranacil  transcended  its  powers  in  issuing  the 
biMids.— Oty  of  Indianapolis  v.  Sbeen,  17  Ind. 
628. 

Tel  A  suit  cannot  be  maintained  against  the 
principal  and  surety  on  a  bond  given  by  an 
express  agent  to  secure  the  faithful  discharge 
of  lus  duties  to  an  express  company,  which  car- 
ried on  its  business  in  the  state  without  filing 
the  statement  of  the  amonnt  of  capital  employ- 
ed as  required  by  Act  March  6,  1866,  because 
under  the  proTisions  of  that  law,  the  business 
the  company  so  carried  on  is  ill^al.— (Elup. 
im)  Daniels  t.  Barney,  22  Ind.  207:  Same  v. 
Wells,  Id.;  (18G9)  Barney  r.  Daniels,  32  Ind. 
19. 

m  (Sap.  1875) 
A  surety  who  signs  a  note  fdven  for  a  loau 
of  the  common  school  fund,  made  by  the  coun- 
ty auditor,  is  not  released  by  reason  of  the  loan 
not  bdng  secured  by  a  mortgage  of  real  estate, 
u  required  by  statute. — Scotten  T.  State  ex  rel. 
Simonton,  51  Ind.  52. 

[e]  (Snv.  1878) 

Durefis  of  the  principal  in  a  contract  will 
dischatge  the  surety  as  well  as  the  principal. — 
Coffelt  T.  Wise,  62  Ind.  451. 

[f]  (Snp.  1880) 

Only  a  person  upon  whom  the  unlawful 
fear  or  restraint  operated  can  avoid  bi»  con- 
tract on  the  ground  of  duress;  and  a  surety 
upon  a  recognizance  cannot  plead  the  duress  of 
bis  principal  in  discha^e  of  his  own  liability. 
-Xncker  v.  State  ex  rel.  Hart,  72  Ind.  242. 

Ill  (Sup.  1884) 
Where  a  person  agrees  to  become  surety 
on  a  bond  to  be  executed  pursuant  to  a  loan 
negotiated  by  a  third  person,'  the  fact  that  the 
latter  has  authority  to  negotiate  the  loau  as 
agent  of  the  other  party,  by  the  terms  of  which 
they  were  to  obtaiu  such  loan  on  executing  an 
obligation  to  the  person  making  it,  will  not 
anthorize  such  third  person  to  subsequently  ob- 
tain the  loau  on  bis  false  and  fraudulent  repre- 
untatioos  that  the  obligation  bad  been  duly  ex- 
wnled.— Hayes  v.  Burbam,  9i  Ind.  311. 


Cb]  (Swp.lS85> 

A  contract  to  conRtmct  and  furnish  work 
on  the  line  of  a  certain  railway,  "in  the  county 

of  f-,  state  of  Indiana,"  and  to  prosecute 

such  work  "with  such  force,  and  at  such  places'' 
as  directed,  is  not  void  for  uncertainty  in  not 
naming  the  county;  and  sureties  on  a  bond  giv- 
en to  secure  the  due  performance  of  sudi  con- 
tract cannot  claim  to  be  relieved  from  liftblllty 
on  that  ground.— Irwin  t.  Kllbum,  104  Ind. 
113,  3  N.  E.  G50. 

Fob  Cases  from  Other  States, 

See  40  Cent.  Dig.  Princ.  &  S.  IS  S-12, 

14,  IG.  18. 
See,  also,  32  Cyc.  pp.  23-30. 

fi  S.   Capaeltr  of  parties. 

Bond  of  contractor  for  construction  of  drain, 

see  Deains,  S  59. 
Capacity  of  married  women,  see  Husband  and 

Wife,  S  87. 

[a]  (Snp.  1S73) 

The  sureties  of  a  married  woman,  who  is 
not  herself  liable,  on  a  promissory  note,  are  lin-  • 
ble  to  the  payee,  where  there  is  no  fraud,  du- 
ress, deceit,  or  violation  of  law  or  public  poliry 
on  the  part  of  tbe  payee  in  procuring  the  execu- 
tion of  the  note.— Davis  t.  Statts,  43  Ind.  103, 
13  Am.  Rep.  382. 

Fob  Cases  feom  Other  Stvtes, 

See  40  Cent.  Dig.  Princ.  &  S.  8  13. 
See,  also,  32  Cyc  pp.  27,  67. 

I  9.   Creation  of  relation.  In  generaL 

Evidence  as  to  existence  of  relation,  see  post,, 
t  45. 

fa]  <8ap.l8S8) 
Where  a  surety  on  a  note,  after  be  has 
signed  it,  intrusts  it  to  the  principal,  who  ob- 
tains the  signature  of  another  surety,  tbe  latter 
may  by  agreement  with  such  maker  determine 
for  whom  he  will  become  surety,  and  fix  the 
nature  of  his  liability,  as  between  him  and 
those  who  have  already  signed,  and  that  he  will 
become  surety  for  all  who  have  previously  sign- 
ed, without  any  contract  or  communication  be- 
tween him  and  such  prior  makers  or  the  payee, 
and  without  their  knowledge,  though  be  hnowsi 
that  one  or  more  of  the  prior  makers  signed 
merely  as  surety.— Baldwin  v.  teeming,  00  Ind. 
177. 

[b]  <8ap.U88> 

Suretyship  between  makers  of  a  note  de- 
pends on  the  relations  existing  between  them 
and  is  determined  by  Inquiring  who  received  th<> 
consideration  of  tbe  contract,  or  who,  accord- 
ing to  the  arrangements  actually  made  and  ex- 
isting among  themselves,  ought  to  pay  the  debt. 
—Sefton  T.  Hargett*  15  N.  El  513,  113  Ind. 
592. 

[c]  (Snp.  18») 

A  person  signing  a  note  as  surety  may  at 
tbe  time  of  such  signing  fix  bis  liability  as  be- 
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tween  bim  and  the  other  parties  whcme  nameft 
preceded  his  hy  agreement  written  or  parol,  ex- 
press  or  implied,  without  consultation  with  the 
other  sureties  whose  names  appear  on  the  do1>>. 
— Houck  T.  Graham,  24  N.  E.  113, 123  Ind.  277. 

Fob  Cases  fboh  Otheb  States, 

See  40  C^NT.  Dio.  Princ.  ft  S.  H  10-21. 
See,  also,  32  Cyc  pp.  22,  23;  note,  17  Am. 
Dec.  416. 

S  10.  Express  oontruta. 

[a]    (Snp.  1860) 

An  agreement  that  goods  sold  should  he 
paid  for  on  delivery  was  guarantied  by  a  surety 
In  these  words:  "On  the  part  of  A.  and  B.,  I 
hold  myself  with  them  responsible  for  their  parf 
of  the  above  contracts."  Held,  that  the  under- 
taking of  the  surety  bound  htm  to  a  direct  per- 
formaace  of  the  contract,  and  was,  in  effec-t. 
that  he  or  his  principals  would  pay  for  the 
goods  on  delivery.— Kirby  t.  Stadebaker,  10 
Ind.  45. 

Di]    (Sup.  1862) 

The  agreement,  "I,  H.  P.  W.,  agree  to 
stand  as  surety  for  J.  E.  W.  in  the  above  agree- 
ment," binds  II.  P.  W.  as  a  principal,  and  a 
joint  suit  against  him  and  J.  E.  W.  Is  main- 
tainable—Watson T.  Beahout,  18  Ind.  281. 

[e]  (Snp.  isfll) 
A   surety   who   signs  an   Instrument  Is 
bound  thereby,  though  his  name  does  not  an- 
pear  in  the  body  of  the  writing.— Dodd  t.  Mit- 
chell, 77  Ind.  388. 

[d]  (App.  U9S) 
Where  a  person  has  agreed  that.  In  case 
a  sale  on  credit  Is  made,  he  will  become  sure- 
ty on  a  note  to  be  given  by  the  buyer.  It  is 
his  duty  to  sign  the  note  on  being  notified  that 
the  sale  has  been  made  and  the  note  taken, 
and  he  will  not  be  released  fnun  liability  by 
the  seller's  failure  to  formally  demand  that  he 
sign  it.— Webster  t.  Smith,  4  Ind.  App.  44.  30 
N.  E.  139. 

Where  a  person  agrees  with  another  that, 
if  the  latter  will  sell  goods  to  a  third  person 
on  credit,  he  will  become  surety  on  the  note  to 
be  given  by  such  third  person,  without  specify- 
ing the  form  of  note  to  be  given,  and  after  the 
sale  fails  to  sign  the  note  as  surety,  he  will 
not  be  released  from  liability  on  his  promise 
by  the  fact  that  the  sale  was  conditional,  and 
that  the  title  was  retained  iu  the  seller  until 
the  note  should  be  paid.— Id. 

Fob  Gabeb  from  Other  States, 

See  40  Cent.  Dia.  Princ.  &  S.  Si  23-27. 
See,  also,  32  Cyc  pp.  33,  34^ 

I  11.  Implied  oontnots. 

Fob  Cases  from  Other  States, 

See  40  Cent.  Dio.  Princ.  ft  S.  ||  28-84^ 
See,  also,  32  Cyc.  pp.  34-37. 


{IS*    In  EeueraL 

[«]  (Sap.  18G6) 
One  who  draws  a  bill  of  exchange  for 
ncconiiiioilation  of  the  payee  is  the  sureti 
the  latter,  within  the  meaning  of  2  Gar.  5 
St.  p.  ;i<)S,  S  674,  relating  to  the  remedie 
sureties  against  their  principals.— Lacy  v.  , 
ton,  2tt  Ind.  324. 

[b]    (App.  ISM) 

An  agent  for  an  implement  manufaeti 
who  indorses  a  buyer's  note  to  the  manufat 
er.  is  a  surety  for  the  buyer.— Ohio  Thre 
A:  Engine  Co.  v.  Hensel,  9  Ind.  App.  82ti 
X.  B  716. 

KoB  Cases  frou  Otheb  States, 

See  40  Cent.  Dig.  Princ.  ft  3.  H  28 
See,  also,  32  Cyc  p.  34. 

S  13.  —  Ezeratlan  ef  Jolat  a1ili««t 

Sufficiency  of  executltm  of  Instrument,  see  i 
H  18-23. 

[a]  (Bnp.l8n) 

One  of  two  joint  makers  of  a  note, 
whose  request  an  heir  receives  their  note 
a  part  of  bis  distributive  share  of  the  esl 
and  afterwards  anrrenders  it  for  their  new  i 
for  the  amount  of  the  old  one,  ii  a  princ 
as  between  himself  and  the  payee,  and  is 
discharged  by  an  oral  extension  of  time  gi 
his  co-obligor.— Mnllendore  t.  Wertz,  75  '. 
431,  39  Am.  Rep..  156. 

[b]  (App.  1897) 

R.,  the  owner  of  one-fiftt  of  the  stod 
a  corporatiOQ,  iadorsed  its  note,  and  afterwi 
he  and  P.,  the  president  and  owner  of  nei 
four-fifths  of  the  stock,  signed  a  note,  the 
ceeds  of  which  were  used  by  P.  to  pay  the 
mer  note.  Both  participated  In  negotiating 
loan,  knew  what  use  was  to  be  made  of 
proceeds,  and  agreed  that  R.  should  sign 
note ;  but  there  was  no  nnderstanding  betw 
the  payee  and  the  makers  that  R.  should  i 
it.  After  P.  signed  it,  he  requested  the  pt 
to  have  R.  sign  it;  and  R.  afterwards  rin 
it  at  the  payee's  request  Hel4.  that  the  fi 
(lid  not  show  that  R.  was  only  surety  on 
last  note.— Pape  t.  Randall.  47  M.  B.  530, 
Ind.  App.  53. 

Fob  Cams  fiox  Otheb  States, 

See  40  Cent.  Dio.  Princ.  A  S.  |  S& 
See,  also,  32  Cyc.  p.  34. 

S  14.  — -  Assamptlon  of  d«btof  uotl 

[a]     (Sup.  1SS6} 

The  effect  of  an  agreement  between  pi 
ners  whereby  one  partner  assumes  a  firm 
debtedness  is  as  between  the  partners  to  m 
the  partner  assuming  the  debt  the  princi 
debtor  and  the  copartner,  the  surety.  Uu 
such  agreement,  the  copartner  has  the  righl 
insist  that,  as  between  himself  and  parti 
the  latter  shall  pay  the  firm's  indebtedness 
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«f  bii  own  meau.— Bays  t.  Couier,  B  N.  B. 

18,  106  Ind.  415. 

Foe  Cases  from  Other  StATRs, 

See  40  Ceitt.  Dig.  Princ.  &  S.  |  S3. 
See,  also,  32  Cyc  pp.  35-^7. 

(16.  Okance  from  vrlaelpal  debtor  to 
svrety. 

[a]  (9ap.  18S2) 

H.  and  D.  made  a  joint  note.  D.,  in  fact, 
surety.  D.  afterwards,  upon  a  sofflcieat 
ronsideratioo.  agreed  with  M.  to  pay  the  note. 
Held,  that  this  arrangement  made  M.  surety, 
ts  between  himself  and  D.,  and  that  M.  could 
insist,  under  the  statute,  that  D.'s  property 
should  first  be  taken  on  the  execution  against 
both.— McTaggart  v.  Etolan,  86  Ind.  314. 

Fob  Cases  fbou  Otheb  States, 

See  40  Cent.  Dig.  Princ.  &  S.  i  35. 
See,  also,  32  Cyc.  pp.  37,  38. 

|16^.  CbjuKo  from  nurety  to  piinelpal 
debtor. 

[>]  (Sup.  1S90) 
In  an  action  to  declare  a  judRment  satis- 
6ed  on  the  ground  that  P.,  t!ie  principal  debt- 
or, had  assigned  certain  fees  due  him  to  de- 
feodant,  to  be  collected  and  applied  on  the 
jadj^nient,  and  that  defendant,  by  reassigning 
the  fees  to  F„  had  releasc>d  plaintiff,  who  was 
liible  on  the  judgment  as  surety  only,  the  evi- 
dence showed  that,  before  the  assignment  to  de- 
fendant. F.  had  conveyed  to  plaintiff  land  on 
whirh  the  judgment  was  a  lien,  and  out  of 
which  it  could  have  been  eatisfied;  the  consid- 
eration being  that  plaintiff  should  pay  the  judg- 
ment in  question,  and  other  indebtedness 
against  F.  Htld  that,  on  receiving  the  con- 
veyance, plaintiff  ceased  to  be  surety,  and  be- 
came liable  on  th<>  judgment  as  principal.— 
Crim  r.  FleminK,  128  Ind.  438,  24  N.  G.  358. 

[b]  (Sup.  1890) 

Where  a  anretj,  for  a  valuable  considera- 
tloa,  agrees  with  his  principal  to  pay  the  joint 
ladebMnmi.  he  thereby  becomes  the  principal, 
and  the  principal  becomes  his  sarety. — Chaplin 
T.  Baki>r.  124  Ind.  385,  24  N.  G.  238. 

[c]  (Sap.  1906) 

A  surety  who  executes  a  renewal  note  on 
the  surrender  by  the  payee  of  the  original  notes 
becomes  bound,  as  between  himself  and  the 
paj-ee,  not  as  surety,  but  as  principal. — Garri- 
soe  V.  Kellar,  74  N.  E.  523,  164  Ind.  676,  68 
L.  R.  A.  870;  106  Am.  St.  Rep.  324. 

Foi  Cases  feom  Otheb  States, 

See  40  Cent.  Dig.  Princ  &  S.  S§  36,  37. 

1 17.  Hottoo  to  eredltor  of  relation. 

Notice  of  acceptance  by  creditor,  see  post,  I  28. 

[a]  Where  the  fact  of  suretyship  is  not  shown 
on  the  face  of  the  contract,  notice  thereof  to 
the  creditor  mast  be  proved,  in  order  to  enable 


the  Burety  to  avail  himself  of  the  protection 
which  the  law  affords  to  sureties.— (Sup.  1878) 
Davenport  v.  King,  63  Ind.  64;  (1880)  Arms 
V.  Beitman,  73  Ind.  85;  aSSl)  Mullendore  v. 
Wertz.  76  Ind.  431,  39  Am.  Rep.  155;  0881) 
Albright  V.  Griffin,  78  Ind.  182;  (1882)  Lam- 
son  V.  First  Nat  Bank,  82  Ind.  21;  (1882) 
Tharp  v.  Parker,  88  Ind.  102. 

[b]  One  of  several  makers  of  an  instrument, 
who  has  signed  the  same  as  surety  for  the 
other  makers,  may  avail  himself  of  the  protec- 
tion which  the  law  affords  a  surety,  as  against 
the  creditor,  where  the  latter  has  knowledge  of 
the  relation  as  surety,  though  that  relation 
does  not  appear  from  the  face  of  the  instru- 
ment—(Sup,  18821  Starret  v.  Burkhalter,  86 
Ind.  439;  (1SS5)  Gipson  v.  Ogden,  100  Ind.  20. 

[c]  (APP.1S9S1 
A  finding  that  a  note  was  given  for  rent 
due  from  a  maker  to  the  payee  is  sufficient  to 
show  that  he  knew  that  a  co<maker  was  only 
a  surety.- Brannon  v.  Irons,  48  N.  £.  468,  19 
Ind.  App.  305. 

Fob  Gases  fbou  Otheb  States, 

See  40  Cent.  Dig.  Piinc  &  S.  {f  21,  38. 
See.  also,  32  Cyc  p.  38. 

8  18.  Exeenticn  of  written  instmmeiita. 

Estoppel  to  deny  validity,  see  post,  f  46. 
Filling  blanks,  see  post,  |  29. 

Fob  Cases  fbou  Otheb  States. 

See  40  Cent.  Dig.  Princ.  &  S.  H  39-62. 
See,  also,  32  Cyc  pp.  41-61. 

ISO.  ^—  Br  prlaelpnl. 

[a]  (Snp.  1873) 

Sureties  may  ogree  to  become  liable,  and 
assent  to  the  delivery  of  a  bond  to  the  obligee, 
without  the  name  of  the  principal  being  sign- 
ed thereto.— Wild  Gat  Branch  v.  Ball,  45  Ind. 
213. 

If  an  instrument,  in  the  body  thereof,  pur- 
ports to  be  signed  by  a  principal  and  his  sure- 
ties, but,  when  delivered,  is  not  signed  by  Ota 
principal,  the  obligee  is  chargeable  with  notice 
that  it  is  imperfect;  and  the  sureties  may  show 
that  they  did  not  assent  to  its  delivery  before 
being  signed  by  the  principal.— Id. 

[b]  (App.  1897) 

The  mere  fact  that  a  person  executed  a 
note  as  security  for  another,  witlrout  any  agree- 
ment tliat  the  latter's  signature  would  be  ob- 
tained, will  not  release  the  former,  on  failure 
to  obtain  such  signature. — Fassnacht  v.  Emsing 
Gagen  Co.,  18  Ind.  App.  80,  46  N.  B.  45,  47 
X.  E.  480,  63  Am.  St.  Rep.  322. 

Fob  Cases  frou  Othbe  States, 

See  40  Cent.  Dig.  Princ.  ft  S.  SI  39-42. 
See.  also,  82  Cyc.  pp.  41-43;  note,  91  C. 
C.  A.  298. 
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I  SI.  • —  B J  suetr. 

Conditional  Bignature,  see  jMst,  |  23. 

W    (Sap.  1372) 

The  complaint  on  a  note  alleged  that  a  de- 
fendant, whose  name  appeared  upon  the  back 
of  the  note,  signed  the  note  at  its  date  and  be- 
fore delivery,  as  aurety  for  the  maker,  hy  in- 
dorsing his  name  on  the  back  of  the  note,  with 
the  understonding  and  agreement  that  he  was 
surety  for  aaid  maker.  Held,  that  the  aver- 
ments  were  sufllcient  (o  charge  the  iodoraer  as 
Burety.— Ewing  t.  Logan,  40  Ind.  342. 

[b]    (Sup.  1882) 

The  word  "aecarity"  written  after  a  signa- 
tare  to  a  note  meana  aarety.— Favorite  t.  Stld- 
ham,  84  Ind.  423. 

Fob  Cases  fbom  Otheb  States, 

See  40  Cent.  Dig.  Princ.  &  R.  |8  43,  44. 
See.  also,  32  Cyc.  pp.  43-51. 

'gS2.    Bt  oo-anretles. 

(?onditioQal  signature,  see  post,  S  23. 
Forgery  of  signature  of  oo-anrety,  aee  post.  S 
41. 

Invalidity  as  to  one  or  more  co-sureties  as  af- 
fecting others,  see  post,  S  38. 

Obligations  constituting  parties  co-sureties,  see 
post,  8  1^2. 

[a)  (Sap.  1S61) 

The  failure  of  one  of  the  persons  agreeil 
on  as  a  surety  to  a  bond  to  sign  the  same, 
without  the  consent  of  the  other  sureties,  re- 
leases the  latter.— Swope  v.  Forney,  17  Ind. 
385. 

[b]  (Sup.  1879) 

An  agreement  was  made  for  the  Ftay  of 
execution  for  a  certain  time,  if  the  judgment 
debtor  wOuld  procure  A.  and  B.  to  sign  a  re- 
cognizance upon  the  docket  in  this  form:  "We, 
A.  and  B.,"  etc.  The  same  was  signed  by  A., 
but  B.  never  signed  it.  At  the  end  of  the  time 
the  judgment  creditor  ordered  execution  against 
A.,  who  thereupon  brought  suit  to  secure  his 
release  from  the  recognizance.  Held,  that  the 
f!ame  never  became  operative,  and  A.  was  not 
bound  thereby.— McKinley  t.  Snyder,  85  Ind. 
143. 

[C]  <S«p.l88B) 
Defendants  were  requested  by  an  adminis- 
trator to  become  sureties  on  his  bond,  jointly 
with  his  bzotbers.  They  found  at  the  clerk's 
office  a  bond  containing  the  names  of  them- 
selves and.  the  brothers  as  sureties,  signed  the 
bond,  and  left  it  with  ttte  clerk,  without  in- 
quiry or  explanation,  expecting  that  the  broth- 
ers would  also  si^  it  The  bond  was  approv- 
ed by  the  clerk  without  further  signatures,  and 
defendants,  after  learning  ^is  fact,  made  no 
effort  to  be  released.  Held,  that  they  had  ex- 
ecuted the  bond. — State  ex  rel.  McClamroek  v. 
Gregory,  119  Ind.  503^  22  N.  E.  1. 

Wl    (Sop.  1909) 

An  agreement  between  a  payee  and  a 
surety  on  a  note  was  that  the  surety  was  to 


sign,  with  another  surety,  and  that  all  n 
ala  were  to  be  executed  by  both  sureties, 
signing  a  renewal,  the  surety  noted  th< 
with  a  lead  pencil  "Get  [the  co-surety]  on 
as  well."  and  the  note  with  this  notatio 
it  was  delivered  to  the  payee's  agent.  Rc 
a!  notes  prior  to  this  had  been  signed  b] 
surety  without  the  name  of  his  co-suret; 
pearing  thereon,  but  that  fact  was  unknoi 
him  till  a  short  time  before  signing  the 
in  question.  Held,  that  the  failure  to  o 
the  signature  of  the  co-surety  released  h 
Hunter  v.  First  Nat.  Bank,  172  Ind.  6! 
N.  E.  734. 

For  Cases  fbou  Other  States, 

See  40  Cent.  Dig.  Princ.  &  S.  {  47 
See,  also,  32  Cyc.  pp.  45-4T. 

§  23.    Conditional  aicnatnre. 

[■}    (Snp.  1861) 

Where  an  officer's  bond  is  presented  b 
principal  in  it  to  several  persons,  and  tbei 
natures  as  sureties  for  him  are  solicited  by 
and  be  represents  to  them  severally  that  t 
its  delivery  be  will  procure  the  signatures 
certain  number  of  other  persons  as  sureti< 
of  certain  named  persons,  and  some  of  tbei 
Induced  by  such  representations  to  sign  it 
others  sign  it  npon  condition  or  In  constdei 
that  such  other  signatures  shall  be  proc 
and  such  other  signatures  are  not  procuret 
bond  is  not  binding  upon  them. — Pe^x 
State  ex  rel.  Harvey,  22  Ind.  390,  85  Am. 
430. 

[bl    (Sop.  1866) 

Hie  sureties  on  a  promissory  note  ar 
ble,  although  they  signed  it  upon  the  pp 
of  the  maker,  which  was  never  fulfilled,  th 
would  procure  others  to  sign  it  as  snret 
Deardorff  v.  Foresmao,  24  Ind.  481. 

[c]  In  an  action  on  a  fnardlan's  bond,  it  I 
a  sufficient  defense  for  a  surety  that  he  s 
the  bond  on  the  express  ctmdition  that  the 
eipal  obligor,  before  delivering  It  to  the  < 
would  have  it  signed  by  one  or  more  other 
Bolvent  men  as  sureties  with  him,  which 
not  done.— (Snp.  1866)  Blackwell  r.  Stal 
rel.  Simpson,  26  Ind.  204;  (1876)  Hui 
State  ex  rel.  Martin,  63  Ind.  321. 

[d]  (Sap.  1866) 

The  agreement  of  a  surety  with  his 
cipal  that  the  latter  shall  not  deliver  a  oc 
bond  till  the  signature  of  another  be  pro 
as  a  co-surety  will  not  relieve  the  surety  ( 
liability  on  the  bond,  although  the  co-sun 
not  obtained,  where  there  is  nothing  on  th( 
of  the  bond,  or  in  the  attending  clrcumsti 
to  apprise  the  taker  that  such  further  sign 
was  called  for  in  order  to  complete  the  Ii 
ment.— Webb  v.  Baird,  27  Ind.  368,  89 
Dec.  507. 

[e]  (Sap.  1869) 

When  a  bond  has  been  signed  and  deli 
to  the  principal  obligor  by  a  surety,  upo: 
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condition  that  others,  not  named  in  the  instrn- 
ment,  shall  sign  before  it  is  delivered  to  the  ob- 
ligee, and  it  is  delivered  without  such  signatures 
btmg  i^tained,  and  received  by  the  obligee 
vtthoat  notice  of  such  condition  or  circumstanc- 
es which  should  put  him  upon  inquiry,  the  con- 
dition imposed  will  not  avail  the  surety.  It  is 
not  a  question  of  the  power  of  the  principal  to 
deliver  the  Iwnd  in  its  apparently  perfect  con- 
dition, but  simply  a  question  of  estoppel. — State 
ex  rel.  McCarty  v.  Pepper,  31  Ind.  76. 

It]  (Sdp.  1809) 
lu  an  action  upon  a  bond,  the  facts  that 
the  obligor  signed  the  bond  upon  the  espresH 
stipulation  that  the  principal  should  procure  12 
other  names  of  as  responsible  men  as  there  were 
in  the  coanty  to  execute  the  bond  as  co-sureties 
with  defendant,  which  the  principal  failed  to 
do.  notwithstanding  the  stipulation  had  Ijeen 
stalM]  to  and  agreed  to  by  him,  do  not  coDsti- 
tulp  a  defense.— State  ex  rel.  Lakey  t.  GartOD, 
32  Ind.  1,  2  Am.  Rep.  315. 

It]  (Sap.  1869) 
Where  a  surety  signs  an  instrument  ap- 
parently  perfect  and  complete,  and  hands  it  to 
bis  priucipal  to  he  delivered  to  the  obligee  only 
when  it  shall  have  been  executed  by  certain 
other  as  sureties,  and  the  principal,  without 
complying  with  the  condition,  delivers  the  in- 
fitniment  to  the  obligee,  who  has  no  notice,  ac- 
tual or  constructive,  of  the  condition,  and  takes 
the  instrument  In  good  faith,  such  surety  will 
be  bonnd.— State  ex  ret  Griswold  t.  Blair,  32 
iBd.  313. 

[b]  (Sap.  1870) 
Where  A.,  being  requested  to  become  a 
mrety  im  a  sherifTs  official  bond  by  B.,  a  per- 
soD  hanng  no  connection  with  the  bond,  which 
vas  not  then  present,  told  B.  that  the  latter 
might  sign  the  name  of  A.  to  the  bond,  provided 
that  C.  and  D.  first  executed  it,  and  A.  never 
baring  seen  the  bond,  never  having  been  reqnest- 
*i  tfj  said  sheriff  to  execute  it,  and  never  liav- 
iog  had  any  commnnieation  in  relation  to  the 
bond  with  aaid  sheriff  or  any  other  person  ex- 
cept B.,  the  name  of  A.  was  signed  by  B.,  to 
Uk  bond,  which  was  never  executed  by  C.  or 
T^t  Iteld  that  A.  was  not  bound  as  surety.— 
Bigot  T.  State  ex  rel.  Dennlson,  33  Ind.  262. 

[1]  (■■P.1S77) 
In  an  action  on  a  note  executed  by  a  part- 
nership as  principal  and  another  as  surety, 
aninat  the  surviving  partner,  the  executor  of 
tbe  deceased  partner,  and  the  surety,  an  answer 
br  the  latter  by  way  of  counterclaim,  alleging 
Uut  he  signed  as  surety  at  tbe  request  of  the 
deceased  partner  in  his  lifetime,  and  on  his 
promise  that  certain  bank  stock  belonging  to  de- 
cadent should  stand  as  collateral  for  the  pay- 
Bent  of  the  note,  but  that,  before  such  bank 
stock  could  be  transferred,  tbe  decedent  bad 
died,  and  praying  tliat  the  bank  stock  l>e  trans- 
ferred to  the  surety,  or  that  It  be  first  sold  to 


satisfy  any  judgment  that  might  be  rendered  on 
the  note,  ia  sufficient,  on  demurrer  by  the  execu- 
tor ;  and  an  answer  to  such  counterclaim,  by 
the  executor,  that  the  decedent's  estate  and  also 
such  partnership  are  insolvent,  and  that  the  ex- 
ecutor claims  such  bank  stock  as  assets  of  the 
estate,  ia  insuffident^McCoy  t.  Wilson,  58 
Ind.  447. 

Ul  (Sop.  1879) 
On  appeal  from  a  judgment  rendered  by  a 
mayor  of  a  city,  the  appeal  bond  was  signed  by 
one  of  the  two  sureties  named  therein,  and  in- 
trusted by  him  to  tbe  principal  for  delivery  to 
the  mayor  only  upon  Its  being  rigned  by  the 
other  surety;  bnt  the  prindpaU  instead  of  so 
doing,  erased  the  name  of  the  other  surety  and 
took  the  bond  to  the  mayor,  who  accepted  and 
approved  it.  Held,  that  the  surety  who  bed 
signed  was  not  liable  on  the  bond,  and  the  fact 
of  such  erasare  did  not  alter  the  rule.— Allen  t. 
Blarney.  65  Ind.  398,  S2  Am.  Rep.  7a 

[k]  (Sup.  ises) 

A  snrety  does  not  escape  liability  from  the 
fact  that  he  signed  on  an  unfulfilled  promise  of 
his  principal  that  others  should  sign,  or  that 
others  signed  later,  as  sureties,  whose  names 
were  not  in  the  bond.— Mowbray  t.  State  ex 
rel.  City  of  Peru,  88  Ind.  324. 

[II    (App.  1897) 

One  who  signs  a  note  as  surety  under  an 
agreement  that  it  shall  not  be  delivered  unless 
also  signed  by  another  cannot  be  held  by  the 
payee  who  accepted  the  note  with  knowledge  of 
the  condition  and  without  the  signature  of  tbe 
other  surety.- Deering  Harvester  Co.  v,  Peugh, 
45  N.  E.  808,  17  Ind.  App.  40a 

[in]    (App.  1899) 

If  a  surety  signs  a  bond  which  is  to  be  sign- 
ed by  another  whose  name  appears  in  the  bond 
as  co-obligor,  and  the  bond  is  delivered  without 
such  other  person  having  signed  it,  and  without 
tbe  consent  of  the  one  who  has  signed,  the  de- 
livery is  a  nullity,  and  such  surety  is  not  bound. 
—Davis  T.  O'Bryant,  55  N.  £.  261,  23  Ind. 
App.  376. 

If  a  bond  contains  the  names  of  other  obli- 
gors, and  is  delivered  without  the  signature  of 
all,  the  obligee  must  inquire  whether  those  who 
have  signed  consent  to  its  being  delivered  with- 
out the  signature  of  the  others.  In  such  case 
the  party  signiug  may  question,  tbe  delivery. 
But  if  there  is  rothing  on  the  face  of  tbe  bond 
or  otherwise  to  indicate  that  others  are  to  sign 
it,  and  the  bond  is  accepted  on  the  faith  of  ap- 
pearances without  notice  that  it  is  not  to  be 
delivered  in  its  then  shape,  the  party  signing 
cannot  question  the  validity  of  the  delivery.— Id. 

Fob  Cases  fbdm  Otheb  States, 

See  40  Cent.  Dia.  Princ.  &  S.  IS  45-54. 
See,  also,  32  Cyc.  pp.  44-50;  note,  45  L. 
B.  A.  321;  note.  25  Am.  Rep.  706. 
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1 85*  DellTerjr  ut  written  lastmmemts. 

Uelirery  of  incomplete  instnuuentB,  see  iMWt. 
I  29. 

Delivery  of  iostranient  executed  on  condition, 
see  ante,  |  23. 

Fob  Cases  from  Otheb  States, 

See  40  Cent.  Dio.  Princ.  &  S.  H  21,  65- 
58. 

See,  abo,  82  Cyc,  pp.  61-54. 

i  S8.    Aoeeptuioe  and  notlott  thsroof . 

[a]    (Snp.  1861) 

A  contract  for  pnrchase  and  sale  between 
A.  and  B.  was  reduced  lo  writing,  and  signed  by 
A.  and  two  others  as  his  sureties.  In  a  suit  by 
It.  against  the  sureties,  they  answered  that  he 
did  not  notify  them  of  his  acceptance  of  their 
guaranty,  and  that  he  had  given  credit  thereon. 
Held,  that  the  case  did  not  show  any  necessity 
for  such  notice.— Swope  v*  Forney,  17  Ind.  3S5. 

[b]  That  a  bond  was  not  approved  as  required 
by  law  is  no  defense  in  an  action  against  the 
sureties  thereon  for  official  miscondnct  of  the 
principal  therein.— (Sop.  1804)  Pepper  t.  State 
ex  rel.  Harvey,  22  Ind.  300,  S5  Am.  Dec.  430 : 
(1SS5)  State  ex  rel.  Rowe  t.  Britton,  102  Ind. 
214,  IN.B.  617.  affirmed  Britton  v.  State  ex  rel. 
Rowe  (1889  115  Ind.  55,  17  N.  B.  254;  (1880) 
Peetle  v.  State  ex  rel.  Hipes,  118  Ind.  512,  21 
N.  E.  288. 

Fob  Cases  fbok  Otheb  States,  ■ 

Skk  40  Cent.  Dio.  PrInc.  A  S.  K  21, 

57,  58. 

See,  also.  32  Cyc.  pp.  52,  53. 

8  20.  Inoompl«t«  iastruBcnts. 

Filling  blank  aa  alteration  of  instrument,  see 
post,  8  101. 

Fraud  in  filling  blank,  see  post,  8  41. 

Insertion  of  names  of  sureties  at  time  of  sig- 
nature by  each  as  alteration  of  instrument, 
see  post,  8  101. 

[a]  (Snp.  1B60) 

A  surety,  signing  and  delivering  to  the 
principal  obligor  a  bond  before  the  names  of  the 
sureties  have  been  inserted  in  the  body  of  the 
instrument,  will  be  held  as  agreeing  that  the 
blank  for  such  names  may  be  filled  after  he  has 
executed  it— State  ex  reL  McCarty  v.  Pepper, 
31  Ind.  76. 

[b]  (S«».18T«) 

Where  a  promissory  note,  perfect  in  all  its 
parts,  except  that  the  date  thereof  is  left  blank. 
Is  signed  bj  the  makeni,  as  principal  and  sure- 
ty, and  intmsted  by  the  latter  to  the  former,  for 
delivery  to  the  payee,  such  principal  has  an  im- 
plied authority  to  fill  such  blank  by  inserting 
tlierein  the  true  date  of  its  execution;  but  he 
has  no  authority  to  insert  a  date  prior  to  the 
true  one ;  nor  baa  such  payee,  if  he  have  knowl- 
edge of  the  tme  date  of  its  execution  and  of  the 
sigiUng  by  audi  surety,  as  such,  a  right  to  ac- 
cept such  note  with  knowledge  that  such  false 
date  has  been  inserted  in  such  blank.— Emmms 


V.  Meeker,  55  Ind.  821 ;  Same  t.  Carpenter,  Id. 
320. 

[C]     (Sup.  1878) 

A  surety  intrusting  a  note  signed  In  blank 
to  his  principal,  to  be  filled  up,  makes  him  his 
agent,  and  Is  bound  by  the  note  as  filled  up,  al- 
though made  payable  to  a  person  other  than  the 
one  verbally  agned  upon.— Qotbmpt  William- 
son, 61  Ind.  599. 

[dl    (Sop.  1S85) 

Where  a  surety  signs  a  note  In  blank,  and 

iotmsts  it  to  the  principal  under  an  agreement 
that  the  amount  due  the  creditor  may  be  ascer- 
tained  and  inserted,  the  creditor  may  insert  the 
true  amount,  though  the  principal  may  havo 
represented  to  the  surety,  that  the  amount  would 
be  a  smaller  one.— EichelberEsr  T,  Old  Kat. 
Bank,  103  Ind.  401,  3  N.  E.  127. 

For  Cases  kbom  Other  States, 

See  40  Cent.  Dig.  Princ.  &  S.  |  1& 
See,  also.  32  Cyc.  pp.  27,  28. 

830.  Oonaidcration.  • 

Fob  Cases  prou  Otiieb  States, 

See  40  Cert.  Dig.  Princ.  &  S.  88  63-7a 
See,  also,  32  Cffi.  PP.  54-57. 

8  31.    lTeiwssit7. 

M  (A»p.l897) 

A  person  ugning  a  note  as  surety  subse- 
quent to  the  incurring  of  the  original  obliga- 
tion, without  any  new  or  distinct  connderation 
passing  therefor,  is  not  liable.— Wipperman 
Hardy,  46  N.  B.  537,  17  Ind.  App.  142.  ' 

Fob  Cases  fbou  Otheb  States, 

See  40  Cent.  Dig.  Princ  ft  S.  8  63. 
See,  also,  32  Cyc.  p.  6i. 

8  33.  SviBoleney  In  ceneTsl. 

[a]  (Smp.  1881) 

An  agreement  provided  for  the  settlement 
of  various  suits  pending  between  plaintiff  and 
defendant,  and  required  them  to  pay  certain 
proportions  of  the  costs  therein.  After  the 
agreement  was  executed  a  third  person  indorsed 
on  the  back  of  it  a  statement  reciting  that  as 
the  agreement  had  not  theretofore  been  perform- 
ed, by  reason  of  defendant  having  failed  to  give 
surety  for  the  perfonnance  of  bis  part  thereof, 
such  third  peraon  thereby  became  jointly  re- 
sponsible with  defendant  for  the  perfonnance  of 
the  agreement.  Held,  that  the  agreement  of 
plaintiff  to  do  the  things  required  of  him  by  the 
contract  was  suffideot  consideration  for  the  un- 
dertaking of  the  third  person. — McDonougb 
Kane,  75  Ind.  181. 

[b]  (Sap.  18S2) 

Where  the  satisfaction  and  discharge  of  a 
judgment  for  $1,206.60  was  the  sole  conaidera- 
tion  for  a  note  for  fl312.40,  a  surety  on  the 
note,  though  not  a  party  to  the  judgment,  was 
bound  thereby  equally  with  the  principal.— Glp* 
son  v.  Shanklin,  83  Ind.  147. 
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[c]  SiQce  the  Burrender  of  an  old  note  is  soflS- 
dent  coosideratioD  to  Bupport  a  new  note  givea 
for  its  renewal,  as  between  the  principal  and 
tbe  payee  ot  the  new  note,  snch  consideration  is 
safficient  to  support  the  renewal  note  as  agnintit 
I  surety  thereon  — (Sup.  1883)  Coffin  v.  Tnis- 
t(*s  of  Asburjr  UiUTeraity,  92  Ind.  337;  <18*4) 
Brewster  t.  Baker,  97  I&d.  26a 

Idl  (SBP.US4> 

The  execatlon  by  the  principal  maker  of  a 
note  of  a  chattel  mortgage  to  the  surety  Is  a 
snflicimt  coDsideratlon  for  ttie  execution  of  the 
note  by  the  surety .^add  t.  Blartin,  97  Ind.  173. 

W    (App.  18S3) 

In  every  form  snretysblp,  the  existence 
ef  a  sufficient  consideration  between  the  maker 
aod  payee  of  a  note  establishes  a  sufficient  con- 
ride  ration,  also,  as  against  the  surety.— Wheeler 
T.  BaiT.  7  Ind.  App.  381,  34  N.  E.  591. 

m    (Sap.  UM) 

The  consideratioD  moving  to  the  maker  of 
I  Qote  supports  the  obligation  as  against  one 
rijmiDg  as  surety.— Lackey  v.  Borutf,  53  N.  E. 
412, 152  Ind.  371. 

Fob  Cases  from  Other  States. 

See  40  Cent.  Dio.  Princ.  &  S.  H  65,  66. 
See,  also,  32  Cyc.  pp.  64-57. 

{84.  ^—  Ezaavtad  MMuldmatiaH  to  ptIm- 

fal  A  surety  who  signs  a  note  after  its  dellv- 
pry  to  the  payee  is  not  bound,  unless  there  is  a 
new  consideration  for  his  promise. — (Sop.  1882) 
Favorite  v.  Stidbam.  84  Ind.  423;  (App.  1894) 
Bmnt  r.  Bamett,  10  Ind.  App.  663,  38  N.  E. 
421. 

n>i  rsBp.i]ts2) 

Where  a  person  signs  a  note  as  surety  wlth- 
oot  the  knowledge  of  the  principals,  after  a  sign- 
ing and  delivery  by  them,  he  Is  not  Iwund,  un- 
I'w  some  new  consideration  be  shown;  but, 
if  be  signs  at  the  time  of  the  original  execntion 
of  the  note  be  la  liable.- Favorite  t.-  Stidbam, 
84  Ind.  423. 

[c]  (Sap.  1885) 
In  an  action  on  a  bank  cashier's  bond 
tminst*  the  sureties,  when  the  complaint  sets 
ont  that  the  bond  was  executed  in  pursuance  of 
a  by-law  of  the  bank  which  required  the  bond  to 
be  executed,  the  fact  that  the  bond  was  approv- 
ed subsequently  to  the  appointment  of  the  prin- 
cipal to  the  position  does  not  show  a  lack  of 
consideration  for  its  execution.— Rose  v, 
Ixvansport  Xat^  Bank,  102  Ind.  83%  1  N.  E. 

m. 

m  (App.i8») 

the  signing  of  a  note  by  a  person  as  co- 
nnty,  after  the  execntion  and  delivery  of  the 
aaoM,  creates  a  new  and  distinct  undertaking, 
and,  to  be  binding,  must  be  supported  by  a  con- 
dderatfon  other  than  that  which  sustains  the 
contract  of  the  maker  and  first  surety.— Owens 
V.  Tague,  3  Ind.  App.  245,  29  N.  E.  784. 


Fob  Cases  fkom  Other  States, 

See  40  Cent.  Dio.  Princ.  &  S.  |  67. 
See,  also,  32  Cyc.  pp.  66,  57. 

§  37.  ~—  Fallvre  of  oouaideratloH* 

[a]  (Sup.  1861) 
The  engagement  of  the  surety,  executing  a 
written  contract,  may  be  founded  on  a  consid- 
eration variant  from  that  which  induced  exe- 
cution by  bis  principal;  and  if  this  considera- 
tion is  a  condition  suijsequent,  to  be  performed 
by  tbe'creditor,  bis  failure  to  perform  is  a  fraud 
on  the  surety  and  releases  him  from  all  liability 
on  his  engagement— Campbell  r.  Gates,  17  Ind. 
120. 

P>1  (Sap.  1880) 
A  payee  of  a  note  induced  A.  to  become 
surety  thereon,  by  agreeing  that  be  would  de- 
liver to  the  maker  a  former  note  and  mortgage 
of  personal  property  for  cancellation,  so  that  A. 
might  secure  himself  by  obtaining  a  first  mort- 
gage on  the  property.  Held,  that  a  failure  and 
refusal  to  comply  with  the  agreement  was  a 
failure  of  consideration  between  the  payee  and 
A.— Jeffries  v.  Lamb,  73  Ind.  202. 

For  Cases  fboh  OTHErn  States, 

See  40  Cent.  Dio.  Princ.  &  8.  %  70. 
See,  also,  32  Cyc.  pp.  20,  50. 

S  38.  TalldltT  of  assent  im  ceaeraL 

[a]  <8ap.  ISM) 

Where  the  bond  of  a  county  treasurer  is 
presented  to  a  person  for  his  signature  by  the 
principal  in  the  bond,  and  snch  person  signs  it, 
there  being  several  signatures  attached  to  it  al- 
ready, and  it  afterwards  appears,  from  some 
cause,  that  the  bond  is  not  binding  on  some  or 
any  of  the  persons  whose  names  preceded  bis,  it 
bhould  be  held  not  binding  upon  him,  unless  It 
be  shown  that  be  had  knowledge  of  its  invalid- 
ity as  to  the  others  at  the  time  be  signed  it. — 
Pepper  v.  State  ex  lel.  Harvey,  22  Ind.  399,  86 
Am.  Dec.  430. 

[b]  (Sap.  18ST) 

Defendant  signed  a  note  as  co-surety  after 
a  firm  name  had,  been  attached  to  it  by  the  ob- 
ligor as  member  of  such  firm,  and  contended 
that  be  was  discharged  by  the  laches  of  the 
obligee  in  not  ascertaining  whether  the  firm 
name  had  been  signed  by  competent  authority. 
Held  that,  in  the  absence  of  circumstances  pot- 
ting the  obligee  upon  inquiry,  defendant  would 
not  be  discharged.— Schmidt  v.  Archer,  113  Ind. 
3G5.  14  N.  Ev  543. 

For  Cases  from  Otiieb  States, 

See  40  Cent,  Dig.  Princ.  &  S.  K  71-75. 
See,  alao,  32  Cyc.  p.  57;  note,  8  Am.  St. 
Rep.  246. 

S  40.  Fraitd. 

For  Cases  from  Other  States, 

See  40  Cent.  Dig.  Princ.  &  S.  U  78-81, 
8G-9a 

See,  also.  32  Cyc.  pp.  note,  21  L. 

R.  A.  409. 
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S  41.  — —  In.  eeneraL 

[a]  <Snp.  ISIO) 

As  a  sealed  note,  expcnted  in  the  oame  of 
the  Srm  of  II.  &  Co.,  binds  only  II..  a  third  per- 
Hon,  executing  such  note  as  surety,  supposing  it 
to  be  the  note  of  the  firm,  cannot  complain  that 
a  fraud  was  committed  on  him,  though  the  note 
was  for  the  private  debt  of  H.— Uarter  v.  Aloore, 
5  Blackr.  367. 

[b]  (Snp.  1S69) 

A  surety  signed  a  oouDty  treasurer's  offi- 
cial bond,  at  the  request  of  the  principal  obligor, 
after  the  signaturefi  of  other  sureties,  without 
reading  it.  or  hearing  it  read,  or  aolcing  what  it 
was,  upon  being  told  by  the  principal  that  it 
was  a  county  paper.  Hrld,  that  such  surety  was 
not  released  by  the  fact  that  one  of  the  sig- 
natures  before  his  was  forgtHl.— State  er  rel.  Mc- 
t?arty  v.  Pepper,  31  Ind.  7(i. 

[C]    (Slip.  1870) 

Action  on  a  note  by  the  payee.  Answer  by 
surety  that  prior  to  the  execution  of  the  note 
the  matter  was  the  proprietor  of  a  retail  furni- 
ture store,  which,  includine  the  stock,  had  t>een 
fold  to  him  by  this  defendnnt,  to  whom  the  mail- 
er was  indebted  therefor  in  a  certnin  sum.  and 
that  it  had  been  agreed  between  said  maker  and 
this  defendant  that  the  latter  should  hold  a  lien 
on  said  stock  and  all  additions  thereto  to  se- 
cure said  indebtedness,  and  that  said  maker  was 
to  execute  a  mortgage  on  the  same  for  that  pur- 
pose; that  the  payee,  who  was  a  wliolesale  fur- 
niture dealer  in  the  same  place,  knew  of  said 
indebtedness,  and,  intending  to  deceive  this  de- 
fendant and  induce  him  to  sign  the  note  as  sure- 
ly, represented  to  him  that  said  maker  was  do- 
ing a  good  business  and  getting  along  well,  but 
needed  more  stock,  and  that  the  payee  would 
furnish  him  some  more  goods,  if  this  defendant 
would  become  surety  on  his  note  for  the  same; 
that  this  defendant  relying  on  said  statements 
and  in  consideration  of  the  fact  that  said  goods 
were  to  be  added  to  the  stock,  thus  augmenting 
his  security,  became  surety  on  said  note,  be- 
lieving at  the  time  that  the  note  was  given  for 
K0o<l8  furnished  by  the  payee  to  the  maker  as 
aforesaid,  whereas  the  payee  did  not  furnish  the 
maker  any  goods,  but  the  whole  consideration 
of  the  note  on  the  part  of  the  maker  was  a 
prior  indebtedness  of  the  maker  to  the  payee,  of 
which  fact  the  surety  was  at  the  time  ignorant; 
that  the  maker  was  at  the  time  insolvent,  and 
was  not  prospering  in  his  business,  as  the  payee 
welt  knew ;  that  the  maker  had  never  paid  bis 
indebtedness  to  the  surety,  who  never  received 
any  consideration  for  bis  signature  to  the  note. 
Held,  that  the  facts  set  forth  by  the  answer  were 
sufficient  to  release  the  luzety.— Ham  y,  Greve, 
34  Ind.  18. 

[d]  (SBp.im) 

A  surety  In  a  bail  bond  or  undertaking  is 
not  released  by  the  fact  that  he  was  Induced 
to  sign  by  fraud  or  false  representations,  un- 
less the  parfy  to  whom  the  oUigatlon  was  ex- 
ecuted is  diameable  with  the  fraud.  A  fraud 
practiced  by  fbe  obligor,  upon  his  surety,  can- 


not be  set  up  as  between  the  surety  and 
obligee.  Hence  where,  in  a  suit  to  revive 
enforce  a  judgment  against  replevin  bail, 
bail  answered  that  the  defendant  in  the  re 
in  suit  procured  his  consent  to  liecome  repl 
bail  on  another  judgment ;  that  be,  at 
request  of  defendant,  went  with  him  to 
clerk's  office,  to  execute  the  same ;  that  be 
Gorman,  and  cannot  read  English  script ; 
the  record  was  not  read  to  him,  but  the  dei 
ed  fraudulently  represented  that  it  was 
judgment  he  had  consented  to  stay ;  that,  i 
ing  on  this  representation,  he  executed  the 
dertaking  set  forth ;  that  at  the  time  he  ha< 
knowledge  of  the  judgment  sued  on;  and  t 
if  he  bad  knowD  it  was  a  different  judgn 
he  would  not  hare  become  replevin  bail  thei 
— held,  that  the  answer  was  bad,  because  il 
not  connect  the  judgment  plaintiff  with  the 
ceit.— I^pper  v.  Nuttman,  35  Ind.  3S4. 

[e)    tSap.  1S71) 

In  an  action  on  a  bond  ^ven  by  one  i 
ner  to  another  to  indemnify  the  latter  aga 
the  partnership  liabilities,  false  and  fraudu 
representations  aa  to  the  amount  of  these  lii 
ities,  made  to  the  surety  on  the  bond  for 
purpose  of  inducing  him  to  execute  the  I 
by  the  partner  to  whom  tlie  bond  was  gi' 
constitute  a  good  defense  to  the  action  ags 
such  surety.— Fisbbnm  t.  Jones,  37  Ittd.  Ill 

If]     (Sop.  1873) 

Where  the  payee  of  a  promissory  note  f 
the  same  up  and  gave  it  to  the  maker  to  obi 
the  name  of  a  surety  thereon,  and  the  mi 
applied  to  a  person  who  could  not  read 
write,  and  asked  him  to  sign  the  note  as  s 
ty.  stating  to  him  that  it  was  for  a  certain  ; 
smaller  than  that  expressed  in  the  note, 
he  thereupon  authorized  the  principal  to  i 
his  name  to  the  note,  without  asking  tha 
might  be  read,  the  payee  not  having  anytl 
to  do  with  procuring  the  signature,  and 
being  chargeable  with  any  fraud  or  decept 
the  surety  was  liable  for  the  amount  of 
note.— Craig  t.  Hobbs,  44  Ind.  3G3. 

[g]    (Sap.  1876) 

As  a  rule  of  law,  strict  integrity  and  e 
plete  fairness  are  due  from  the  creditors  c 
debtor  to  ■  one  who  is  about  to  become  sni 
for  such  debtor;  but  this  rule  wilt  not  exc 
the  person  about  to  become  surety  from  i 
sonable  attention  to  the  circumstances  un 
which  he  is  called  on  and  reasonable  dilige 
to  inform  himself  as  to  the  prudence  of  the 
hf  is  about  to  do.— Stedman  t.  Boone,  4d  1 
40a 

If  a  person,  asked  to  become  snret; 
another,  is  jnit  on  his  guard  by  the  drcumsta 
es  surrounding  the  party  for  whom  he  is  a 
ed  to  become  surety,  and  can  ascertain  fi 
the  persons  present  all  the  facts  necessary 
shield  himself  from  fraud,  be  riiould  make 
inquiry. — Id. 
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m  (SBp.m) 
When  the  nanie  of  one  of  two  or  more  ob- 
Mgon  in  a  bond,  note,  or  other  writing  obliea- 
toty  bu  Iwen  forged,  the  supposed  co^bligor, 
tfaoufh  a  surety  only,  and  though  he  signed  in 
the  belief  that  the  foiled  name  was  genuine,  is 
nnertbeless  bound,  if  the  payee  or  obligee  ac- 
repted  the  instrument  without  notice  of  the  for- 
gery.—Helms  T.  Wayne  Agricultural  Co.,  73 
[od.  3^ ;  Wayne  Agricultural  Co.  v.  Cardwell, 
:3  Ind.  555. 

p]  (Sap.  1SS2) 
In  an  action  against  a  surety  on  a  note 
■ina  by  bis  principal  to  an  adminiatrator  for 
{oods  purchased  by  the  principal's  wife  state- 
OKOtB  by  the  administrator  that  the  wife  would 
teceire  a  connderable  sum  as  decedent's  lieir 
tnd  that  he  wanted  his  signature  only  to  com- 
ply with  the  law,  were  not  material  induce-, 
mriits.  exempting  defendant  from  liability. — 
Shropshire  v.  Kennedy,  84  Ind.  111. 

m  (Sup.  1895) 
A  surety  may  defeat  an  action  on  the 
gronnd  of  fraud,  though  his  principal  may  have 
receiml  all  the  consideration  for  which  be  bar- 
tmined.  and  on  proof  that  the  creditor  fraudu- 
lently concealed  a  material  tact  or  made  a  falae 
representation  of  some  material  matter  he  is 
entitled  to  release  without  supplementing  such 
proof  by  evidence  of  want  or  failure  of  consid- 
eration.—Wilson  T.  Town  of  Montlcello,  85 
Ind.  10. 

Ik]  (Sap.US4) 

It  is  the  duty  of  a  surety  to  ascertain  the 
Mtore  of  an  obligation  embraced  in  his  under- 
tiking,  and  there  can  be  no  fraud  practiced  on 
s  surety  having  the  means  of  acquiring  full 
knowledge  of  the  facts,  such  as  to  prevent  the 
obligee  from  enforcing  the  obligation.— Jones  v. 
•Swift,  94  Ind.  516. 

A  was  induced  to  become  replevin  bail  by 
the  false  representations  by  judgment  defend- 
ant that  two  of  the  three  sureties  against  whom 
the  jodgment  had  been  obtained  had  consented 
to  plaiDtifTs  release  of  the  third,  whereby  the 
other  sureties  were  also  released.  Held,  that 
A  was  bound ;  the  creditor  having  no  knowl- 
edge of  the  fraud.— Id. 

Pi  (S«P.18K) 

Where  a  sure^  signs  a  note  in  blank  and 
intmsts  it  to  the  principal,  under  an  agree- 
nent  that  the  amount  due  the  creditor  may  be 
tacertained  and  inserted,  there  is  no  fraud  on 
the  part  of  the  creditor  In  Inserting  the  true 
amotmt,  althoagh  the  principal  may  have  repre- 
MUtfd  to  the  surety  that  the  amount  would  be 
much  less  than  that  inserted.— Elcbelberger  v. 
OM  Nat  Bank,  108  Ind.  401,  3  N.  E.  127. 

[b]    (Swp.  1888) 

A  surety  who  has  been  misled  by  the  prin- 
npal  as  to  the  character  and  extent  of  an  obli- 
ntion  signed  and  assumed  at  the  request  of  the 
Utter,  cannot  make  the  fraud  of  the  principal 
«  defense  against  the  payee  or  obligee  unless  he 


can  show  that  the  latter  participated  in  or  had 
knowledge  of  it.— Lucas  t.  Owens,  113  Ind.  521, 
16  N.  E.  196. 

FOK  Cases  fboh  Othsb  States, 

See  40  Cent.  Dio.  Princ.  A  S.  |i  78-81. 
See,  also,  32  Cyc  p.  69. 

1 42.  GMMftlaeBt. 

[a]  (Snp.  1866) 
An' answer  to  a  suit  upon  a  note  by  one  of 
the  defendant  alleged  that  he  was  merely  a 
surety  on  the  note,  and  that  the  payee  had. 
without  his  knowledge,  taken  another  note  from 
the  principal  for  interest  on  the  amount  «f  the 
first  note  at  the  tate  of  14  per  cent  per  annimL 
Held,  that  a  mere  failure  to  give  information, 
unasked,  as  to  the  other  note,  did  not  constl^te 
a  fraud  upon  the  surety. — Coats  t.  McKee,  26 
Ind.  223. 

[b}  (8«».1870) 

The  mere  fart  that  a  creditor,  bnng  about 
to  take  a  note,  with  surety,  from  a  person 
whom  be  knows  to  be  insolvent,  does  not,  vol- 
untarily and  without  solicitation,  announce  to 
the  proposed  surety  the  insolvency  of  the  prin- 
cipal, will  not  release  the  surety.— Ham  v. 
Greve,  34  Ind.  IS. 

[c]  (Sap.  1882) 

A  town  issued  bonds  and  delivered  them 
to  an  agent  to  sell.  The  agent,  upon  receiv- 
ing the  bonds,  gave  a  bond  for  the  faithful  per- 
foi-mance  of  the  duty.  He  defaulted  and  ab- 
sconded. Upon  a  suit  against  the  sureties  on 
the  bond,  held,  that  a  failure  of  the  town  au- 
thorities to  inform  the  sureties  that  the  princi- 
pal had  misappropriated  the  proceeds  of  bonds 
before  delivered  to  him  constituted  a  defense  to 
the  suit.--Wilson  T.  Town  of  Monticello,  85 
Ind.  10. 

[d]  (App.  1891) 

Where  a  creditor  conceals  from  one  about 
to  become  a  surety  any  material  fact  whereby 
his  risk  is  increased,  and  suffers  the  surety  to 
enter  into  the  contract  under  a  false  impression 
as  to  the  real  state  of  facts,  the  concealment 
amounts  to  a  fraud,  and  in  equity  will  release 
the  surety.— Springfield  Engine  &  Thresher  Co. 
T.  Park,  29  K.  E.  444,  3  Ind.  App.  173. 

Before  the  omission  to  disclose  a  material 
fact  by  th»  creditor  wUl  operate  as  a  fraud  and 
discharge  the  surety,  the  fact  must  be  such  as 
in  some  way  to  affect  the  liability  of  the  surety 
to  his  detriment.— Id. 

A  collateral  and  contemporaneous  agree- 
ment between  the  principal  and  payee  of  a  note 
of  which  the  surety  is  ignorant  operates  as  a 
fraud  on  the  surety,  and  will  discharge  her 
when  it  In  any  way  changes  the  surety's  liabil- 
ity.—Id. 

Notes  were  made  for  the  purchase  of  an 
engine,  and  a  mortgage  was  given  to  secure 
them,  which  contained  a  stipulation  that,  on  de- 
fault in  one  note,  all  should  become  due.  Tfaere- 
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after  defendant  rigned  one  of  snch  nota  as 
safety,  without  knowledfe  of  the  mortgage  or 
BtipulaUon.  Held,  that  the  mortgage  did  not 
operate,  aa  a  change  of  the  contract,  to  dis- 
charge the  sarety;  nor  was  failure  to  notify 
her  thereof  the  auppressien  of  a  material  fact, 
amoanting  to  fraud.— Id. 

[e]  (Ai»p.  1897) 

Where  the  payee  knows  that  the  surety 
tdfna  under  a  belief  that  the  note  is  wholly  for 
goods  then  purchased  by  the  principal,  bis  con- 
cealment of  the  fact  that  it  includes  a  pre-ex- 
isting debt  of  the  principal  releases  the  surety. 
— Fassnacht  v.  Emsing  Gag:en  Co.,  18  Ind.  App. 
80.  46  N.  E.  45,  47  N.  E.  480,  63  Am.  St  Bep. 
322. 

[f]  (App.  19<M) 

Where  the  agent  of  an  insurance  company, 
who  had  been  guilty  of  embezzlement,  was  ap- 
pointed agent  of  a  company  formed  with  the 
same  stockholders  and  officers,  and  it  took  a 
bond  for  the  faithful  performance  of  his  con- 
tract of  employment,  without  giving  the  sure- 
ties notice  of  his  embezzlement,  of  which  it  had 
knowledge,  the  sureties  were  not  bound,  since 
the  continuance  of  such  agent  in  the  employ- 
ment had  the  effect  of  a  meditated  fraud.— In- 
diana it  O.  Live  Stock  Ins.  Co.  t.  Bender,  69 
N.  E.  691,  32  Ind.  App.  287. 

Fob  Oases  fbou  Otdeb  States, 

Skb  40  Cent.  Dig.  Princ.  &  S.  H  86-90. 
See,  also,  32  Cye.  pp.  62,  63. 

f43.  Dnreaa  uA  vmdve  IttflnanM. 

[«)     (Sop.  1878) 

In  an  action  against  C.  as  principal,  and 
A.  as  surety  on  a  note,  an  answer  to  the  effect 
that  it  was  executed  under  threats  hy  W.,  rep- 
resenting himself  to  be  an  officer,  and  showing 
a  folded  paper  marked  "United  States  War- 
rant," that  he  would  arrest  C.  for  obtaining 
goods  under  false  pretenses,  and  under  fear,  etc., 
sets  forth  a  valid  defense.— Coffelt  v.  Wise,  62 
Ind.  451. 

For  Cases  fbom  Other  States, 

See  40  Cent.  Dig.  Princ.  &  S.  {§  18, 
78-81. 

See,  also,  32  Cyc.  p.  59. 

8  45.  Evidence  of  exiateaee  of  relation. 

[a]  (Snp.  ISO) 

Persona  who  sign  their  names  to  a  note 
will  be  presumed  to  be  joint  makers,  and  not 
principal  and  surety,  in  the  absence  of  anything 
to  the  contrary  on  the  face  of  the  note.— Chand- 
ler T.  Buddick,  1  Ind.  391. 

[b]  (SUP.1S77) 

Where,  in  an  action  on  a  note  executed  by 
two  persons,  each  claims  that  he  is  merely  a 
surety  and  the  other  the  principal,  testimony 
that  one  of  them  was  indebted  to  the  other  is 
admissible  to  rebut  the  presumption  that  the 
latter  was  principal,  arising  from  the  fact  that 


he  took  the  money,  where  he  also  testified  that 
the  former  'secured  the  loan  in  order  to  pay  him 
what  be  owed  him.— Harvey  v.  Osbom,  55  Ind. 

535. 

Where,  00  the  trial  of  the  question  of  sure- 
tyship as  between  A.  and  B.,  the  makers  of  a 
promissory  note,  upon  which  they  have  been 
sued,  upon  pleadings  hy  each  alleging  that  he 
was  the  surety  and  the  other  the  principal,  the 
evidence  established  tliat  such  note  bad  been 
given  for  a  loan  of  money  by  the  payee,  and 
that,  when  such  money  was  procured.  A.,  in  the 
presence  of  B.  and  the  payee,  took  such  money 
and  carried  it  away,  it  was  competent  for  A., 
in  order  to  rebut  any  inference  arising  from 
such  evidence  that  he  was  the  principal,  to  In- 
troduce evidence  to  show  that  B.  was,  at  the 
time  of  such  loan,  indebted  to  him,  as  a  circtun- 
stance  tending  to  support  liis  own  testimony 
that  B.  had  procured  such  loan  to  pay  aach  In- 
debtedness to  A.— Id. 

[c]  (Snp.  1S87) 

While  an  accommodation  indorser  is  not 
liable  to  one  who  signs  a  note  as  maker  for  con- 
tribution, as  a  co-surety,  evidence  is  admissible 
to  establish  the  relation  of  the  makers  and  In- 
dorsers  between  themselves,  and  It  is  incumbent 
on  one  who  signs  as  maker  to  prove  that  the 
indorser  signed  as  a  co-surety  in  order  to  com- 
pel him  to  make  contribution  as  a  co-surety.— 
Knopf  T.  Morel.  Ill  Ind.  670,  13  N.  E.  SI. 

[d]  (App.  1896) 

Where  it  appeared,  in  an  action  on  a 
note  signed  by  plaintiffs  parents,  that  the  note 
was  given  in  renewal  of  a  prior  note  executed  by 
the  father  alone,  and  there  was  no  evidence  that 
the  mother  owed  plaintiff  anything  at  the  time, 
the  jury  were  warranted  in  finding  that  she  sign- 
ed the  renewal  note  merely  as  surety.- Crum- 
rine  v.  Crumrine's  Estate,  14  Ind.  App.  641,  43 
N.  E.  322. 

Fob  Cases  fbom  Otheb  States, 

Sec  40  Cent.  Dig.  Princ.  &  8.  S  22. 
See.  also,  32  Cyc.  pp.  39-41. 

1 46.  Estoppel  or  walTor  as  to  def  eoto  or 
objeotlons. 

Elstoppel  to  assert  or  deny  liability  as  surety, 
see  post.  I  83. 

Beliance  of  surety  on  fraudaleot  representa- 
tions, see  ante,  |  41. 

[a]  (Svp.  1826) 

In  an  action  on  a  replevin  bond,  the  de- 
fendant cannot  question  the  constitutionality  of 
the  statute  under  which  the  bond  was  executed. 
— Magnider  v.  Marshall,  1  Blackf.  333;  Weav- 
er V.  Field,  Id.  334. 

[b]  (Sup.  im) 

Where  a  public  officer  has  assumed  the 
duties  of  his  office,  the  sureties  on  his  bond  are 
estopped  to  deny  the  validity  of  his  appointment 
or  election. — Lucas  v.  Shepherd,  16  Ind.  368. 
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tc]  (S«».1S81) 
The  muetiei  on  a  gaaidian'B  bond,  execut- 
ed to  enable  bim  to  sell  real  estate  of  his  wards, 
are  estopped,  after  he  has  sold  the  property,  to 
deny  that  he  was  such  suardian.— Gray  t.  State 
ex  rel.  Mills,  7S  Ind.  68,  41  Am.  Bcp.  545. 

[d]  Sap.  18S7) 

Where  a  plaiotifF  nsks  and  obtains  the  de- 
tirery  of  property  sued  for  in  an  action  of  re- 
plevin, he  and  his  sureties  are  estopped  from 
averring  that  there  was  no  consideration  for 
their  undertaking.— McFadden  v.  Fritx,  110  Ind. 
1,  10  N.  E.  120. 

[e]  (Sap.  I8E9) 

Where  plaintilb  fn  replevin  execute  a  bond 
a&d  obtain  possession  of  the  property,  they  are 
estopped,  after  judgment  for  defendant  and  a 
failure  to  comply  therewith,  to  set  up  as  a  de- 
feoae  to  a  suit  on  the  bond  that  the  statutory 
provisions  as  to  its  execution  were  not  techni- 
rally  complied  with.— Hartlep  t.  Cole,  1^  Ind, 
247,  22  N.  E.  130. 

For  Cases  trou  Othxb  States, 

See  40  Cent.  Dig.  Princ.  &  S.  IS  Ol-OH. 
See,  also,  32  Gyc  pp.  69-71. 

§47.  BatUoatloH. 

M  (Sap.  1878) 
Where  the  snrety  denied  that  he  executed 
the  bond,  and  there  was  erideace  that  he  after- 
wards assented  to  his  name  remaining  on  the 
bond,  kuld,  that  the  jury  were  authorized  to 
find  him  liable  on  the  bond  for  money  received 
by  bis  principal  after  such  assent,  and  not  paid 
orer.— Hall  v.  State  ex  rel.  Robinson,  39  Ind. 
SOL 

Fob  Cakes  fsom  Other  States, 

See  40  Cent.  Dig.  Princ.  &  S.  {  96. 
See.  also,  32  Cyc.  p.  61. 

149.  Cancellation  for  InTalidlty. 

Reroeation  by  act  of  surety,  see  post,  8  SI. 

[a]  (§Bp.l87S) 

If  a  person  Is  Induced  by  fraud  to  become 
flie  sniety  of  a  debtor,  and  by  the  act  he  takes 
tbe  property  of  the  debtor  from  the  reach  of 
bis  cicditors  by  ordinary  process  of  law,  he 
must,  npon  the  discovery  of  the  fraud,  at  once 
Ksctnd,  if  he  would  relieve  himself.- Stedman 
T.  Boone,  40  Ind.  460. 

Foi  Cases  fbou  Othbb  States, 

See  40  C^NT.  Dig.  Princ  &  S.  |  77. 

151.  Damtlon  anA  tonaliiAtioB  of  r^a- 
tlon  im  CABoxal. 

Doradon  of  liability  and  term  or  period  cover- 
ed, see  post,  8S  68-71. 

W   (9np.  1877) 
Notice  by  the  surety  to  the  principal  in  an 
appeal  bond,  that  he  revokes  bis  signature,  be- 
fore its  delivery  and  approval  by  the  justice.  Is 
not  a  defense  to  an  action  on  the  bond,  but  such 


notice  communicated  to  tJie  justice  befm  he  re- 
reives  the  bond  is  a  defense.— Covert  v.  Shirk, 
58  Ind.  264. 

tb]    (Snp.  1S83) 

A  bond  providing  that  it  shall  continue 
in  force  until  terminated  by  the  obligors  by  no- 
tice in  writing,  and  that  no  notice  shall  have 
the  effect  of  terminating  the  bond  unless  it  be 
in  writing,  signed  by  the  parties  giving  tbe 
same,  and  actually  delivered  to  the  obligee  at 
a  certain  place,  did  not  intend  to  release  all  of 
the  sureties  or  one  of  them  by  notice  from  one 
alone,  but  the  notice  must  be  on  behalf  of  all.— 
McFall  V.  Howe  Sewing  Mach.  Co.,  90  Ind. 
148. 

[c]  (Sap.  1886) 
The  guarantors  of  the  faithful  performance 
by  a  bank  cashier  of  his  duties  may  revoke  their 
suretyship  at  pleasure,  without  regard  to  the 
cashier's  misconduct,  provided  they  give  such 
reasonable  notice  to  the  bank  as  to  enable  it 
tc  dismiss  the  cashier  without  injury  to  them- 
selves, or  to  obtain  new  security.- La  Rose  v. 
Logansport  Mat.  Bank,  102  Ind.  332,  1  N.  E. 
805. 

Fob  Cases  fbom  Other  States, 

See  40  Cent.  Dig.  Princ.  &  S.  H  97-100. 
See,  also,  32  Cyc.  pp.  74-88. 

(B)  SURETY  COMPANIES. 
Competency  as  sureties  on  bond  of  executor,  see 

EXBOUTOBS  AND  ADMINISraATOBS,  |  26. 

f  58.  ForelcB  eompanles. 

[a]  (AVV.U08) 
Though  Bums'  Rev.  St  1901,  |  3453.  pro- 
viding that  agents  <tf  foreign  corporations  shall 
deposit  in  the  clerk's  oflSce  of  the  county  where 
tbey  propose  doing  business  the  power  of  attor- 
ney under  which  they  act,  should  he  construed 
as  applicable  to  a  foreign  surety  company,  fail- 
ure of  such  company's  agent  to  comply  with  the 
requirement  wouhl  not  render  a  bond  given  by 
him  invalid.— Barricklow  v.  Stewart,  68  N.  E. 
316,  31  Ind.  App.  440. 

Surety  companies  being  governed  by  a  spe- 
cial statute  (Bums'  Rev.  St.  1901.  §§  5480, 
6404),  the  general  law  pertaining  to  foreign  cor- 
porations is  not  applicable  to  them.— Id. 

P)]    (Sav.  1909} 

A  township  board  of  finance  may  pass 
on  the  sufficiency  of  the  bond  of  a  bank  seeking 
to  become  a  depository  of  iwblic  funds  under 
Burns*  Ann.  St.  1008,  H  7522-7546,  though  such 
bond  is  the  bond  of  a  surety  company  authorised 
to  carry  on  business  in  the  state.  Rehearing, 
88  N.  E.  678.  denied.— Board  of  Finance  of 
Clark  Tp.  v.  State  ex  rel.  Tell  City  Xat.  Bank, 
80  N.  E.  367. 

For  Cases  fbou  Otiieb  States. 

See  40  Cent.  Dig.  Princ.  &  S.  S  102. 
See,  also,  32  Cyc.  pp.  304,  305,  10  Cyc.  p. 

1263. 
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n.  NATtTBE  AHD  EXTEKT  OF  UA- 
BIUTT  OF  8UBETT. 

ConBtruing  together  contract  of  surety  and  that 
of  principal,  see  Contracts,  {  164. 

S  59.  0«tt«r«l  riilea  of  eaMtrvotl<«. 

Scope  and  extent  of  liability,  see  post,  1  60. 

[al  <Svp.  1886) 
The  rule  which  requires  that  suretiea  shall 
not  be  bound  beyond  the  terms  of  their  engage- 
ments does  not  require  a  forced  and  unreason- 
able construction  of  the  contract,  with  a  view 
of  relieving  them.— Irwin  t.  Kilbum,  104  Ind. 
113,  3  N.  E.  650. 

[b]  A  surety  is  a  favorite  of  the  law  and  has 
a  right  to  stand  on  the  very  terms  of  hia  con- 
tract; but,  like  any  other  contract,  it  must  be 
jriven  a  reasonable  interpretation  in  accordance 
with  the  established  rules  of  coastructloo. — 
(Sup.  1887)  Weir  Plow  Co.  v.  Walmsley,  11 
N.  E.  232,  110  Ind.  242 ;  (App.  1801)  McDonald 
V.  Hueatis,  27  N.  BL  509,  1  Ind.  App.  276. 

[c]  The  contract  of  a  surety  must  receive  a 
strict  interpretation  and  cannot  be  extended  be- 
yond the  fair  scope  of  its  terms.— (App.  189G) 
Citizens*  Street  Ry.  Co.  v.  Abriglit,  42  N.  E. 
238.  IdSS,  14  Ind.  App.  433;  (1896)  Dunlnp 
V.  Eden,  15  Ind.  App.  57ri,  44  N.  E,  560. 

Fob  Cases  fkou  Othbb  States, 

See  40  CEnT.  Dig.  Princ.  &  8.  H  103, 
108%. 

See,  also,  SZ  Cyc.  pp.  71,  72. 

i61.  Psrtlea  liable  a*  saretlea. 

Married  women  in  general,  see  Husband  and 
Wife,  |  87. 

Fob  Cases  fboh  Otheb  States, 

See  40  X^nr.  Dio.  Prino.  &  S.  |  106. 
See,  also,  32  Cyc.  pp.  125-127. 

I  62.    Joint  or  seTeral. 

Contribution  among  sureties,  see  post.  {§  194- 
200. 

Joinder  of  defendants  in  action  by  creditor,  see 

post,  §  152. 
Mutual  rights  and  liabilities  of  cosureties,  see 

post,  IS  101-aoo. 

M     (Sup.  1877) 

A.,  B.|  and  C.  executed  to  D.  a  written  con- 
tract for  the  sale  to  D.  of  chattels,  ctrntalnlng 
the  following  conditions:  "For  all  moneys  ad- 
vanced on  said  contract,  I  agree  to  pay  10  per 
cent,  intereat.  In  case  I  fail  to  deliver  said" 
chattels  "according  to  said  contract,  I  bind  my- 
self and  sureties  to  pay"  to  D.  "$500  damages." 
Beld,  that  the  contract  was  clearly  an  obliga- ' 
tlon  binding  the  defendants  jointly  and  several- 
l7.~McCN>rmick  t.  Mitchell,  57  Ind.  218. 

Fob  Cases  fbou  Other  States, 

See  40  Cent.  Dig.  Princ.  &  S.  |  106. 
See,  also,  32  Cyc.  pp.  125-127. 


§  6B.  iratnre  of  llablUtr. 

Change  from  principal  debtor  to  surety,  see 

ante,  §  16. 

Change  from  surety  to  principal  debtor,  see 
ante,  S  16^. 

[a]   (Sap.  1860) 

The  snrety  is  as  mncb  bound  by  the  terms 
of  hia  contract  as  is  the  prindpal— Tucker  v. 
Talbott,  15  Ind.  114. 

lb]    (Sop.  1873) 

A  co-surety  on  a  note,  who  has  paid  one- 
half  of  its  amount,  is  still  liable  for  the  whole 
debt,  and  is  not  entitled  to  an  order  requiring 
the  remainder  to  be  satisfied  out  of  the  proper- 
ty of  the  other  co-sure^.— Scbooley  v.  Fletcher, 
45  Ind.  86. 

tc]    (Sup.  1883) 

One  who  expressly  agrees  that  he  Is  prin- 
cipal and  nudertakes  as  such  cannot  claim  a 
right  of  set-off  under  the  statute  applicable  to 
sureties.— Menangft  t.  Chandler,  89  Ind.  04. 


For  Cases  fbou  Other  States. 
See  40  Cent.  Dio.  Princ  &  S. 
107. 


105- 


S66.  Scope  mmd  ntont  of  llabUlty  im 
genenl. 

Rules  of  construction  of  contract  of  surel^'ship, 

see  post,  S  59. 

[a]    (Sup.  1S69) 

A.,  B.,  and  C  executed  to  a  bank  a  joint 
and  several  bond,  in  the  penalty  of  $15,000, 
with  a  condition  reciting  that  A.  had  become  a 
member  of  a  firm,  rendering  it  necessary  for 
him  to  use  more  funds  in  the  firm's  businesa 
than  he  would  have  at  command,  which  he  pro- 
posed to  borrow,  and  then  proceeding  thus;  "Now 
the  foregoing  bond  is  to  be  in  force  and  binding 
on  us,  according  to  its  terms,  for  the  full  amount 
of  any  loans  and  advances  the  said  bank  may 
make  to  the  said  A.  ia  connection  with  his  said 
business,  not  exceeding  in  amount  $15,000,  for 
which  sums  by  the  foregoing  bond  we  acknowl- 
edge ourselves  as  sureties,  and,  in  case  of  his 
failure  to  pay  any  snch  loans  and  advances  as 
aforesaid,  that  the  same  may  and  shall  be  col- 
lected of  us.  Unless  such  loans  and  advances  are 
made  to  said  A.  in  his  business  aforesaid,  and  cn 
the  faith  of  this  twnd,  the  same  is  null  and  void." 
Held,  that  the  fact  that  loans  were  not  to  be 
given  solely  on  the  credit  of  the  bond  did  not  af- 
fect the  questioD  of  the  liability  of  the  sureties. 
— McMilioD  V.  Bull's  Head  Bank,  82  Ind.  11,  2 
Am.  Rep.  323. 

[b]  The  liability  of  a  surety  la  measured  by 
the  strict  terms  of  his  contract,  and  cannot  be 
extended  by  conatniction  or  implication.— <App. 
1806)  Town  of  Salem  v.  McCllntock,  40  N.  B.  30, 
16  Ind.  App.  666,  59  Am.  St  Rep.  330;  (1904) 
Arbaugh  t.  Shockney,  34  Ind.  App.  268,  71 N.  B. 
232,  72  N.  E.  668;    (Sup.  1906)  Stewart  v. 
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Enisht  k  JfllWB  Co^  76  N.  R  743^  166  lad. 
496. 

For  Cases  fbou  Other  States, 

to  40  Cbztt.  ma.  Priac.  ft  8.  IS  106- 
110,  112;  40  Cent.  Dio.  Princ.  ft  A. 

I  sa 

See,  also,  32  Cyc.  pp.  109-114. 

f  6&  Tant  or  pevloA  e«¥«nd« 

Foi  Cases  fboh  Otiieb  States, 

Sex  40  Cent.  ma.  Princ.  &  S.  3!  HO- 

120;  40  Cent.  Dig.  Princ.  ft  A.  {  SO. 
See,  alao,  32  Oyc  pp.  75,  76. 

|70w         Pre-exUtlBC  UablUtiM  or  de- 
fanlts. 

Concealment  of  previous  default  or  misconduct 
u  fnnd  on  surety,  see  aate,  S  42, 

Sureties  on  a  bond  are  not  liable  for  a  de- 
fault which  occurred  before  they  became  sure- 
ties.—Lowry  V.  State  ex  rel.  Hill,  64  Ind.  421. 

Fob  Cases  from  Otuee  States, 

See  40  Cent.  Dig.  Princ.  ft  S.  |  120. 
See,  alao,  32  Cyc.  pp.  74,  75. 

I  71.           SnooesslTe  terms  or  periods. 

[A]  (Sap.l8»S) 
A  cuardian  filed  a  bond  with  satisfactory 
mieties  at  tbe  time  of  his  appointment,  and  aCt- 
nwsrds,  oD  receiving  additional  money  belonging 
to  his  wards,  was  required  to  file  another  bond. 
There  was  notliing  to  indicate  an  intention  to 
malte  tbe  sectMid  bond  subsidiary  to  the  first, 
but  it  appeared  to  be  given  as  primary  security. 
Httd,  that  it  was  not  necessary  to  exhaust  tbe 
remedies  against  tbe  ol>ligocs  in  the  first  bond  be- 
fore brining  suit  on  tbe  second,  all  being  equally 
liable.-State  ex  rel.  Jaseph  v.  Mitchell,  132  Ind. 
461;  32  N.  R  86.  following  Allen  v.  State  ex  rel. 
Stevens  (1ST8)  61  Ind.  268,  28  Am.  Rep.  673. 

[b]  (App.  1903) 
The  bond  of  a  township  trustee  in  force 
when  public  funds  were  received  and  converted 
to  his  own  use,  or  diverted  from  tbe  use  of  the 
township,  and  not  one  sabsequently  given  by 
him,  is  violated,  and  liable  for  the  money.— Gon- 
wr  r.  State  ez  lel.  Haskins,  63  N.  E.  764,  30 
Ind.  App.  508. 

Fob  Cases  noM  Otheb  States, 

Sqe  40  Cent.  Dig.  Princ.  ft  S.  M  117- 
119. 

See.  also,  32  Cyc.  pp.  70-78 ;  note,  10  Am. 
St  Hep.  843. 

173.  bterest,  ooato,  attonieya*  S*m»,  mmd 
duMces. 

Bdmborsement  to  surety  of  interest  and  at- 
tomeys'  fees  paid,  see  post,  |  185. 

M  (APP.18U) 

Where  a  memorandum  was  executed  con- 
temporaneoQsly  with  a  note  to  the  effect  that 
the  surety  should  not  be  bound  for  interest  bat 


Cor  prindpal  alone,  tbe  note  and  memorandum 
must  be  considered  as  forming  one  c<mtract  in 
determining  tbe  rights  and  liabilities  of  the 
surety.— McDonald  t.  Huestia,  27  N.  E.  50^  1 
Ind.  App.  275. 

Defendant  signed  as  surety  a  note  which 
bore  interest  from  date,  and  which  provided  for 
the  payment  of  attorney's  fees,  and  the  payee 
agreed  in  writing  that  defendant  should  "not  be 
bound  (or  interest,  Imt  for  the  principal  alone." 
Held,  that  said  agreement  did  not  relieve  defend- 
ant from  liability  for  attorney's  Cees  or  for  in- 
terest after  maturity.— Id. 

[1)1    {App.  1S99) 

A  note  providing  for  an  attorney's  fee  was 
filed  after  the  death  of  the  principal  maker  as  a 
claim  against  his  estate,  no  attorney  being  em- 
ployed for  the  purpose.  After  part  pasrment  of 
it  by  tbe  estate,  suit  was  commenced  thereon 
by  an  attorney  against  tbe  sureties,  and  during 
its  pendency  the  maker's  estate  paid  the  balance 
of  the  principal  and  interest.  Held,  that  the 
sureties  were  liable  for  attorney's  fees  incur- 
red in  bringing  the  suit.— Sboup  v.  Snepp,  53  N. 
E.  180,  22  Ind.  App.  30. 

[c]   (App.  i»ng) 

A  surety  is  liable  for  interest  upon  a  de- 
layed claim  for  the  payment  of  materials  furnish- 
ed to  the  principal.— United  States  Fidelity  & 
Guaranty  Co.  v.  American  Blower  Co.,  41  Ind. 
App.  620,  84  N.  E.  555;  Same  v.  American 
Radiator  Co.,  41  Ind.  App.  712,  84  N.  E,  558. 

For  Case-s  from  Other  States, 

See  40  Cent.  Dig.  Princ.  &  S.  Sg  114, 
llu,  455. 

See,  also,  32  Cyc.  pp.  120,  121 ;   note,  51 
O.  C.  A.  248. 

i  75.  Perf  ormanoe  of  oontraot  or  ooadi- 
tlou  hj  eredltor. 

Failure  to  perform  condition  as  to  surety  as 
failure  of  consideration,  see  ante,  |  37. 

[a]  (Snp.  1904) 

Where  a  building  contract  required  the 
owner  to  insure  the  buildings  and  the  materials 
on  the  premises  in  his  own  name,  or  In  the  name 
of  tbe  contractor,  the  proceeds  of  tbe  policy,  in 
case  of  loss,  to  be  paid  to  tbe  builder  and  own* 
er  as  their  interest  might  appear,  the  owner's 
failure  to  insure  was  insufficient  to  discharge 
the  contractor's  surety;  no  loss  having  occur- 
red which  such  insurance  would  have  covered. — 
Hobn  v.  Shideler.  72  N.  E.  575,  164  Ind.  242. 

[b]  (App.  1908) 

Where  a  surety  bond  provides  that  the  con- 
tract diall  be  duly  performed  and  that  the  mate- 
rial furnished  shall  be  paid  for,  an  action  by  one 
fumlabing  materials  is  independent  of  any  right 
of  the  owner,  and  a  breach  of  tbe  contract  by 
such  owner  does  not  affect  the  right.— United 
States  Fidelity  ft  Goaranty  Co.  v.  American 
Blower  Co.,  41  Ind.  App.  620,  84  N.  E.  555; 
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Same  t.  Americaa  Badimtor  Co.,  41  Ind.  App. 
712.  84  N.  B.  G6& 

Fob  Cases  fbou  Otheb  States, 

See  40  Cent.  Dig.  Prioc.  ft  S.  {  128. 
6ee,  also,  32  Cjc  pp.  160-173. 

S  77.  Debt  Mewed,  and  payuemt  tlureof 
1i7  priaeipaJ. 

Diversion  of  note  eecnred  to  unautboriied  pur- 
pose, see  post,  g  90. 

[a]  (Sap.  1880) 

A  bond  conditioned  to  pay  any  Indebted- 
ness existing  on  Uie  part  o£  ttte  prindpal  to  the 
obligee,  whether  such  indebtedness  should  consist 
of  book  accounts,  notes,  leases,  or  other  contracts 
or  agreements,  expressly  covered  an  obligation  of 
the  principal  on  a  note.— Morgan  v.  Smith  Amer- 
ican Organ  Co.,  73  Ind.  178. 

[b]  (Snp.  iaS6) 

-Where  a  bond  and  a  contract  of  agency  were 
executed  conternporaneously,  they  must  be  con- 
strued together,  and  the  several  liabilities,  which 
the  sureties  engaged  that  their  principal  should 
pay,  must  be  confined  to  such  liabilities  as  might 
arise  onder  the  contract— Singer  Co.  t. 

Forsyth,  9  N.  E.  372,  108  Ind.  334. 

(Cj  (App.lSM) 

Sureties  on  the  bond  of  a  subcontractor  are 
not  liable  for  all  debts  contracted  by  him  in  the 
execution  of  the  contract,  but  are  bound  only  to 
the  extent  that  they  guarantee  the  payment  of 
debts.— Dunlap  t.  Eden.  44  N.  E.  500,  15  Ind. 
App.  575. 

FoH  Cases  from  Otitee  States, 

.See  40  Cent.  Dig.  Princ.  &  S.  {  12:t. 
See,  also,  32  Cyc.  p.  167. 

{  78.  Propertr  er  fnnda  eerered,  mnA  dla- 
poaitloa  thereof  aad  aeewvatliic 
b7  priaeipeL 
[s]    (Sap.  1887) 

Where  the  surety's  nndertaking  is  that  his 
principal  shall  perform  the  conditions  of  a  con- 
tract regarding  the  sale,  opon  commission,  of 
goods  to  be  fumlahed  him  in  the  future,  the 
surety  is  not  liable  for  default  of  the  principal 
respecting  goods  already  on  hand,  which  the  prin- 
cipal snd  the  owner,  without  his  knowledge,  had 
afterwards  agreed  should  be  sold  as  though  fur- 
ni«hed  under  the  contract.- Weir  Plow  Co.  v. 
Walmsley.  110  Ind.  242,  11  N.  E.  232. 

For  Cases  from  Otheb  States, 

See  40  Cent.  Dig.  Princ.  &  S.  S  124. 
See.  also,  32  Cyc  pp.  14o-14S. 

I  79.  DatleB  of  oAee  or  employment,  and 
perf  omwaue  thereof  hj  prlnoipal. 

Concealment  of  previous  default  or  misconduct 

as  fraud  on  surety,  see  ante,  S  42. 
Failure  to  terminate  employment  or  contract 

after  default  by  principal,  see  post,  §  122. 


M    (Snp.  1878) 

An  agent's  bond  omditiMMd  for  the  proper 
conduct  of  the  businw  and  to  guarantee  the 
principal  against  loss  of  pn^rty  fntmsted  to 
the  agent,  and  to  bear  expenses  of  transportation 
and  sale,  is  broad  enough  to  cover  a  contra<A 
whereby  the  agent  undertakes  to  make  weekly 
reports,  and  turn  In  notes  and  moneys  received 
from  week  to  week.— Doherty  v.  Chase,  64  Ind. 
73. 

Where  an  agent's  contract,  covered  by  a 
bond,  required  him  to  make  weekly  reports,  and 
turn  over  from  week  to  week  notes  and  moneys, 
conduct  of  the  agent  in  becoming  indebted  to 
the  principal  on  account  of  goods  soid,  and  giv- 
ing notes  to  the  principal  which  he  refused  to 
pay,  and  turning  over  to  the  principal  notes  of 
insolvent  parties,  were  breaches  of  the  contract 
and  bond.— Id. 

[b]    (App.  1887) 

An  incorporated  town,  owning  waterworits, 
employed  a  person  to  superintend  tlie  plant  1^ 
written  contract,  providing  that  one  of  his  du- 
ties should  be  to  collect  water  rents  and  keep  an 
accoont  with  each  consumer,  and  took  a  bond 
conditimed  for  the  faithful  disdwrge  of  "duties 
as  each  rapexlntendent  ol  the  waterworin,  ac> 
cording  to  law  and  contract."  The  bond  recited 
none  of  his  duties,  nor  contained  any  other  refers 
ence  to  any  contract,  and  no  ordinance  or  resolu- 
tion  Irad  been  passed  fixing  the  duties  of  the  su- 
perintendent Held,  the  bond  being  a  nonoffidal 
one,  that  the  sureties  were  not  liable  for  a  fail- 
ure  to  account  for  water  rents.- Town  of  iialem 
V.  McClintoc^,  16  Ind.  App.  666,  46  N.  E.  39, 
59  Am.  St  Bep.  330. 

Where  duties  are  imposed  on  a  principal 
in  a  Doaofficlal  bond  which  are  not  commonly  at- 
tached to  the  position  which  be  fills,  and  no  men- 
tion of  them  is  made  in  the  bond,  the  sureties 
are  liable  for  default  as  to  such  duties  only  as 
are  plainly  and  commonly  understood  to  twlong 
to  the  class  of  employment  by  which  the  prin- 
cipal is  designated. — Id. 

Fob  Cases  fhom  Otheb  States, 

See  40  Cent.  Dig.  Princ.  ft  S.  |  125. 
See.  also,  32  Cyc.  pp.  70-7S. 

S  SO.  Performanee  of  ooatraet  hy  prla- 
olpal. 

Fob  Cares  fboji  Otiieb  States, 

See  40  Cbxt.  Dig.  Princ.  ft  S.  H  126» 
127. 

See.  also,  32  Cyc.  pp.  16^  167. 

S  81.    In  geaeraL 

[a]  (Snp.  1SS5) 

Sureties  for  the  performance  of  a  contract 
are  presumed  to  have  seen  the  contract,  to  have 
been  acquainted  with  its  terms,  and  to  have  con- 
tracted with  reference  ther«to.— Irwin  v.  Kil- 
bum,  3  N.  E.  630,  104  Ind.  113. 

[b]  (Bap.  1887) 

Sureties  on  a  bond,  conditioned  tliat  the 

principal  shall  perform  certain  work  within  a 
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decignated  time,  are  liable  for  actual  damages, 
but  are  not  liable  for  a  penalty  provided  in  the 
contract  twtn'een  the  principal  and  oblii;ee,  to 
be  paid  by  the  former  in  case  of  a  failure  to 
complete  the  work  within  the  time  specified. — 
DiU  T.  Lawrence,  109  Ind.  564,  10  N.  E.  573. 

FoK  Cases  fbou  Otheb  States, 

Sec  40  Ckht.  Dig.  Princ.  &  S.  |  126. 
See,  also.  32  Gyc  pp.  166.  167. 

fSC  ^—  BnildlnB  oont»ots. 

Bights  acquired  under  contracts  by  third  per- 
sons, see  CORTBACiB,  1  187. 

ral  (Sap.  1902) 
One  who  contracted  with  a  township  to  build 
a  Bcboolhouse  (or  it  gave  a  bond  conditioned  that 
he  would  provide  the  tabor  and  material  at  bis 
own  cost,  and  that  the  township  should  not  be 
answerable  therefor.  Held,  that  the  sureties  on 
the  bond  were  not  liable  to  persons  who  had  fur- 
nished the  contractor  materials. — Greenfield  Lum- 
ber &  Ice  Co.  T.  Parker,  65  N.  E.  747,  159  Ind. 
STL 

Fob  Cases  fboh  Otheb  States, 

See  40  Cent.  Dig.  Princ.  &  S.  S  127. 
See.  also,  6  Cyc.  pp.  83,  84,  32  Cyc.  pp. 
176,  177. 

f  83.  Estoppel  to  assert  or  deny  llabUlty. 

Estoppel  as  to  existence  of  relation  of  sure^- 

sbip,  see  ante,  S  46. 
Married  women,  see  Husband  aitd  Wife,  | 

87. 

Waiver  of  or  estoppel  to  assert  discharge  of 
surety,  see  post,  S  120. 

H   (Snp.  1882) 

The  defendant  was  appointed  agent  by  the 
eoounoo  coancil  of  the  city  of  J.  to  negotiate 
eitr  bonds.  He  gave  his  bond,  with  sureties,  for 
his  proper  dischai^  of  the  trust;  but  afterwards 
be  borrowed  $5,000,  giving  a  note,  and  pledging 
J2d,000  worth  of  bonds  therefor.  The  city  sued, 
lUeging  that  he  had  refused  to  pay  over  the 
95,000,  and  that  they  (plainti^)  had  been  forc- 
ed, In  Older  to  prevent  loss,  to  pay  the  note,  with 
costs  and  expenses,  etc.  Held,  that  whether  the 
bonds  were  properly  or  improperly  pledged,  in 
the  first  instance,  could  not  in  this  action  be  in- 
quired into,  because  the  act  was  so  far  adopted 
I9  the  principal  as  to  advance  the  money  to  re- 
deem, as  stipulated  by  him.— City  of  Indianapolis 
T.  Skem,  17  Ind.  628. 

Cbl.  (Sap.  1869) 
Any  act  of  a  principal  which  estops  him 
(tcMD  setting  up  a  defense  personal  to  himself 
opent"s  equally  against  bis  sureties.— McCabe 
T.  Baney,  32  Ind.  309. 

le]  OMp.lsn) 
The  facts  that  a  judgment  creditor  repre- 
■ented  to  the  surety  of  the  judgment  debtor  that 
he  wonld  have  nothing  to  pay  oa  the  judgment 
to  esse  certain  property  sold  for  enou^  to  satis- 
fy another  judgment  which  it  held  against  the 
principal,  and  that  such  property  did  sell  for 


enough  for  that  purpose,  do  not  estop  the  judg- 
ment creditor  to  enforce  the  judgment  against 
the  surety  where  it  is  not  shown  that  be  acted 
on  the  representations.— First  Nat.  Bank  v.  Wil- 
liams, 126  Ind.  423,  26  N.  E.  75. 

[d]  <Sap.  1905) 

Where  T.  assumed  a  mortgage  on  certain 
land  which  be  sold  to  E.,  who  also  assumed  the 
mortgage,  and  plaintiff  purchased  from  E.  after 
foreclosure,  and  after  T.  had  procured  an  as- 
signment of  the  decree  by  paying  the  amount 
due,  plaintiff  was  bound  to  know  that  there  was 
nothing  in  the  adjudication  as  between  T.  and 
E.  that  estopped  the  former  from  claiming  that 
he  was  a  surety,  and  taking  steps  to  enforce 
the  decree  for  bis  benefit.— Oglehay  v.  Todd,  76 
N.  E.  238,  166  Ind.  250. 

Where  a  purchaser  of  land  from  one  of  the 
defendants  in  a  suit  to  foreclose  a  mortgage 
thereon,  who  was  the  principal  debtor,  in  addi- 
tion to  examining  the  record  of  the  foreclosure 
suit,  inspected  an  assignment  of  the  judgment  to 
T.  on  the  margin  of  the  record,  such  assignment 
was  sofficlent  to  put  him  on  inquiry,  which,  if 
pursued,  would  have  disclosed  that  T.  was  a 
surety-,  and  was  entitled  to  enforce  the  judgment 
for  his  benefit.— Id. 

For  Cases  froh  Othes  States, 

See  40  C^NT.  Dio.  Princ,  &  S.  H  129, 
130. 

See.  also,  SS  Cyc.  p.  69. 

5  86.  Aets  re«nlslt«  to  fix  U&bUltr. 

Conditions  precedent  to  action  against  surety, 

see  post,  S§  137-139. 
Failure  to  act  or  proceed  against  principal,  see 

post,  §§  124-12G. 
Failure  to  give  notice  to  surety  of  default  as 

discharge  of  surety,  see  post,  §  123. 
Nature  of  relation  between  parties  as  reguiriag 

notice  of  default  of  principal,  see  ante,  §  ii. 

[a]  <8ap.  185S) 

A  surety  in  a  note  is  liable  on  the  default 
of  the  principal  without  notice.— Harris  v.  Fierce, 

6  Ind.  162. 

[b]  (Snp.  1682) 

Notice  o£  default  is  not  necessary  to  fix 
the  liability  of  sureties  in  a  joint  and  several 
bond.— Burns  v.  Singer  Mfg.  Co.,  87  Ind.  541. 

[e]  (App.1898) 

Where  one  abandons  his  contract  to  sup- 
ply a  town  with  light,  the  town  need  not  con- 
tract with  another  before  suing  the  contractor's 
bondsmen.— Town  of  Sullivan  v.  Cluggage,  52  N. 
E.  110,  21  Ind.  App.  667. 

Fob  Cases  fsou  Otheb  States, 
See,  32  Cyc.  pp.  106-109. 

S  87.  TlMa  of  aoenul  of  UablUtr. 

[a]    (Snp.  1878) 
A  corporation,  having  purchased  ot  A.  real 
estate,  gave  to  him,  as  part  of  the  consideration, 
its  bond,  with  sureties,  conditioned  to  assume 
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and  pay,  a  note  giveu  by  A.  to  other  parties, 
not  matured,  and  payable  wMhoat  relief;  such 
bond  providing  that,  if  A.  should  be  compelled 
to  pay  the  note,  be  might  have  las  action  on 
the  bond,  against  the  corporation  and  the  BUie> 
ties  on  such  bond,  for  the  sams  ao  paid  by  him, 
and  the  judgment  thereon  to  be  without  relief. 
The  payee  of  such  note  brought  suit  against  A., 
the  indorsers,  and  the  pnuci)>al  and  sureties  on 
the  bond.  Held,  that  the  fturetios  were  liable  to 
A.,  jointly  with  the  corporation,  on  the  bond, 
immediately  upon  the  failure  of  the  corporation 
to  pay  oBf  the  note  at  Its  maturity.— South 
Kide  Planing  Mill  Aas'n  t.  Cutler  &  Savidge 
I^umber  Co.,  64  Ind.  5C0. 

[b]    (App.  1899) 

The  liability  of  the  principal  and  his  sure- 
ties on  a  bond  aconiea  at  the  same  time,  and 
jirises  from  oue  breach  of  the  same  contract. — 
Dumnd  &  Kasper  Cq.  v.  Rockr^-ell,  54  N.  B. 
771,  23  Ind.  App.  11. 

For  Caber  from  Other  Rtates, 

See  40  Cent.  Dig.  princ.  &  S.  1 121. 
See,  also,  32  Cyc.  p.  122. 

m.  DISOHABOE  OF  S1TBETT. 

Act  of  municipal  contractor  in  subletting  por- 
tions of  work  as  affecting  liability  of  sureties 
on  bond,  see  Municipai,  Cobpokations,  | 
.347. 

ABsnmption  of  part  of  debt  by  surety  and  re- 
lease of  principal  as  consideration  of  con- 
tract releasing  claim  against  surety,  see  Con- 
THACTS.  g  66. 

Bail  bonds,  see  Bail,  §§  18,  74. 

Bonds  and  undertakings  on  appeal  or  writ  of 
error,  see  Appeal  ^  and  Error,  {  1227. 

Bonds  of  city  agents,  see  Municipaz.  Corpora- 
tions, S  217. 

Bonds  of  county  officers,  see  Counties,  |  98. 

Bonds  of  executors  or  administrators,  see  Ex- 
ecutors AND  ADMINI8TBAT0R8,  f  531. 

Bonds  of  guardians,  see  Guardian  and  Ward, 
S  177. 

Bonds  of  public  officers  in  general,,  see  Om- 

CEBB,  §  128. 

By  discharge  of  principal  in  bankruptcy,  see 

Bankritftct,  S  431. 
Duplicity  in  pleading  discharge,  see  Pleading, 

8  SW- 

Matters  of  fact  or  conclusion  in  pleading  relat- 
ing to,  see  Pleading,  §  8. 

Necessity  of  assent  to  proposition  to  release 
judgment  so  as  to  discharge  surety,  see  Con- 
tracts, f  15. 

Pleading  matters  of  fact  or  conclusion  relating 
to,  see  Pleading,  S  8. 

Recognizances,  see  Recognizances,  8  4. 

Release  of  judgment  against  principal  and  sure- 
ty, see  JuDouBNT,  i  887. 

Release  of  surety  as  valid  consideration  for 
promise,  see  Contracts,  g  05. 

Replevin  bail,  see  Execution,  |  177. 
■Validity  of  notice  by  surety  to  principal  given 
on  Sunday,  see  Sunday,  §  9. 


8  89.  Svbaaqnent  release  or  asreemei 

[a]  (Sap.  1877) 

In  an  action  on  the  bond  of  a  towi 
trustee  for  his  misappropriation  of  fondt 
answer  by  a  surety  that,  having  executed 
bond  while  a  commissioner  having  cognii 
thereof,  he,  as  a  measure  of  public  policy, 
with  the  consent  of  such  trustee,  the  boai 
commisttionen],  and  the  county  auditor,  ei 
his  name  therefrom  and  procured  an  addit 
surety  thereon.  Held  to  be  insufficient, 
erasure  only  rendered  it  necessary  for  the  [ 
tiff  to  explain  the  same  by  other  evidence.— 
inson  v.  State  ex  rel.  Martin,  60  tnd.  26. 

[b]  (Snp.  1880) 

A  surety  in  one  of  a  series  of  three 
chase-money  notes  may  plead,  aa  a  de 
available  to  himself  in  a  suit  to  enforci 
liability  as  surety,  a  promise  by  the  vend' 
the  vendee,  made  for  the  surety's  benefi 
release  blm  from  liability  and  accept  a  i 
gage  to  secure  such  note  from  a  subset 
purchaser  from  the  vendee.— Clodfelter  t. 
lett,.72  Ind.  137. 

A.  bought  a  store  of  B.,  and  gave 
three  notes  for  part  of  the  price;  the  first 
secured  by  mortgage  on  the  store,  and  C.  I 
surety  on  the  third.  Afterwards  D.  bough 
store  of  A.,  and  agreed  to  pay  the  first 
and  to  make  a  mortgage  to  C.  to  secun 
third.  B.,  without  C's  knowledge,  detl^ 
the  first  two  notes  to  A.,  released  A.'s  mort 
and  agreed  with  A.  to  take  a  mortgage  froi 
to  secure  the  third  note,  and  to  releas 
therefrom  as  surety.  Held,  that  there  was 
cient  consideration  for  B.'s  promise  to  I 
release  C,  that  A.  had  a  right  to  make  th 
lease  of  his  surety  an  element  of  consider 
in  his  sale  to  D.,  and  B.'s  agreement  reste 
a  sufficient  coosideration,  whether  D.  or  A 
tained  his  promise  to  release  O.— Id. 

[c]  (81IP.188S) 

An  oral  agreement  between  tiw  payee 
note  and  a  surety  on  it,  which  beddes  bein] 
indefinite  to  be  capable  of  enforcement,  coi 
diets  the  contract  set  forth  in  the  note,  is  < 
avail  to  discharge  the  sorety.— Tientmai 
Fletcher,  100  Ind.  105, 

Fob  Cases  from  Other  States, 

See  40  Cent.  Dig.  Princ  ft  8.  H 
133V&  136-139;  40  Cent.  Dig.  Prin 

A.  8  80. 
See,  also,  32  Cyc.  pp.  153-158. 

8  91.  Death  of  principal. 

Rights  of  surety  against  estate  of  dec* 
principal,  see  post,  |  185%, 

W    (App.  1906) 

The  liability  of  the  principal  and  sur 
on  a  liqnor  dealer's  bond  given  as  require* 
Bums*  Ann.  St.  1901,  |  7279,  regtdrii^c  an 
plicant  for  a  liqnor  license  to  give  a  bond 
ditioned  on  his  payment  of  Judgments  for 
damages  growing  out  of  unlawful  sales,  is 
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dtttrofed  by  the  death  of  the  principal^State 
ex  kL  Niece  t.  &oale,  74  N.  K  1111.  86  iDd. 
App.  7a 

Fm  Cases  iboh  Oram  States, 

See  40  Ceht.  Dio.  Prine.  &  S.  i  141. 
See,  also,  32  Ore.  pp.  88,  84. 

I9S.  Death  of  aorety. 

RpiD«die8  againat  estate  of  deceased  surety,  see 
post,  i  146. 

[■1  (Sbv>  ism 

The  estate  of  a  deceased  anrety  od  a  gnaid- 
iu's  bond  is  liable  on  the  same  natil  the  trust 
ii  terminated. — Cotton  t.  State  ez  rel.  Roberts, 
64  Ind.  573. 

[b]  (Snp.  1880) 

Since  Rev.  St.  1843,  {  407,  relating  to  joint 
obliRors.  vas  continued  in  force  by  2  Rev.  8t. 

p.  314,  I  802,  the  rale  of  common  law, 
whereby  the  deatli  of  a  surety  bonnd  jointly 
with  his  principal  upon  a  note  diBcharged  bin 
ratate  from  all  liability  thereon  does  not  exist 
Id  Indiana.— HudelsoD  t.  ArmstroDg,  70  Ind.  99. 

[c]  <Siip.u8l) 

rnder  2  Rev.  St  1876,  p.  309.  {  783.  which 
provided  for  the"  snrrival  of  causes  of  action 
otiier  than  those  mentioned  in  section  782,  the 
cirath  of  a  surety  on  a  joint  note  did  not  dis- 
chirjre  his  estate  from  Uahility^Redman  T. 
Mirril,  73  Ind:  693. 

m    (Sap.  1882) 
The  death  of  a  surety  before  the  approval 
of  the  oflScial  l>ond  which  he  has  signed  does 
not  affect  his  liability.— Mowbray  t.  State  ex 
leL  aty  of  Peru.  88  Ind.  324. 

For  Cases  fbom  Other  States, 

SiE  40  Cent.  Dio.  Princ.  ft  S.  1 142. 
See,  also.  32  Cyc.  pp.  84,  85;  note,  49  C. 
C.  A.  591. 

S93.  IMTevslom  af  Imatramnit  to  wum- 
thorlsod  vwrpose. 

Fob  Ga^s  fboh  Otheb  States, 

See  40  Cent.  Dia.  Princ.  ft  S.  H  148-145 
See,  also,  32  Cyc.  pp.  186,  187. 

195.           K^otlaUo  inatruaomts. 

W    (Sup.  1870) 

Where  one  is  induced  to  sign  a  note  as 
sarety,  by  the  representation,  made  to  him  for 
ibe  parpose  of  so  inducing  him  by  the  payee, 
that  the  note  is  to  tte  used  in  payment  for 
IHKMlfl  to  he  furnished  by  the  payee  to  the  maker, 
and  the  note  is  used  to  pay  a  pre-exiBting  debt 
of  the  maker  to  the  payee,  the  person  so  sign- 
ing is  not  bound  as  surety.— Ham  v.  Ureve,  34 
Ind.  18. 

[b]  (Snp.USl) 
Where  one  becomes  sarety  on  a  note,  on  an 
agreement  between  the  principal  and  the  payee, 
made  known  to  the  surety  before  he  execut- 
ed ttw  same,  that  it  shall  be  applied  to  a  speci- 


fied purpose,  and  the  same  Is  afterwards,  with- 
out hla  knowledge  or  conaent,  applied  by  them 
to 'Another  and  different  purpose,  he  is  thereby 
released,  and  has  a  good  defense  to  a  suit  ou 
such  note  by  the  payee  or  his  representative- 
Johnston  T.  May,  76  lad.  208. 

[c]    (Sap.  1903) 

Where  a  surety  signed  notes  under  an 
agreement  that  they  were  to  be  used  for  a  cer- 
tain purpose,  bat  afterwards,  with  knowledge 
that  the  notes  had  been  used  for  a  different  pur- 
pose, applied  for  an  extension  of  the  time,  and 
executed  new  notes,  for  which  the  old  ones  were 
surrendered  for  cancellation,  the  diversion  -of 
the  first  notes  from  the  use  for  which  they 
were  Intended  was  no  defense  to  an  action  on 
the  renewal  notes.— Baat  y.  Donly,  67  N.  E. 
.503,  160  Ind.  670. 

Fob  Cases  fbou  Other  States, 

See  40  OssT.  Dig.  Princ.  ft  S.  {  144. 
See,  also,  32  Cyc.  pp.  186,  187. 

{ 96.  Chance  fat  obUcatiaB  or  datf  of 
primelpal. 

Alteration  of  instrument,  see  post,  |  lOL 
Change  in  parties,  see  post,  {  i02. 

Fob  Cases  frou  Otheb  States, 

See  40  Cent.  Dig.  Princ.  ft  6.'  ||  146- 

165. 

See,  also.  32  Cyc.  pp.  177-191 ;  note,  6  Am. 
St.  Rep.  458. 

8  97.  —  In  Keaerol. 

[a]     (Snp.  1SC&) 

An  agreement  with  the  principal  In  a  bond, 
in  order  to  release  the  surety,  need  not  l>e  sucb 
as  would  release  the  debt  itself, — Dickerson  v. 
Board  of  Com'rs  of  Ripley  County,  6  Ind.  128, 
63  Am.  Dec.  373. 

[b]  Any  material  alteration  of  a  contract  with- 
out the  consent  of  the  surety  will  discharge 
bim,  although  he  may  sustain  no  injury  by  the 
change,  or  it  may  even  be  for  his  benefit.— f Sup. 
1864)  Judah  v.  Zimmerman,  22  Ind.  388;  (18S1) 
Cartmel  t.  Newton,  79  Ind.  1. 

Fob  Gases  fkou  Otheb  States, 

See  40  Cent.  Dig.  Princ.  ft  S.  if  140- 
154. 

See,  also,  32  Cyc.  pp.  177-181. 

%  98.  —  Dvtles   «t   ofllee   or  emplej« 

ment. 

Alteration  of  instrument,  see  post,  S  101. 

[a]  (Sap.  1890) 
The  by-laws  of  a  bank  provided  for  the  ap- 
pointment of  a  committee,  consisting  of  the 
president,  cashier,  and  a  designated  director, 
without  whose  sanctiwt  the  cashier  was  to  make 
no  loans  above  a  certain  amount.  Held  that, 
it  being  the  cashier's  duty  under  this  by-law  to 
consult  the  president  in  making  loans  above  the 
prescribed  amount,  the  fact  that  there  was  no 
director  designated  to  act  as  the  third  membt-r 
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of  the  committee  does  not  w)  enlace  the  powers 
and  duties  of  the  cashier  in  such  matters  as  to 
diBchai^  the  sureties  on  his  bond  from  liability 
for  losses  resulting  from  unauthorized  loans.— 
Wallace  v.  EJxchange  Bank  of  Si>eDcer,  12(3  lud. 
285,  26  N.  E.  175. 

Aq  agreement  of  the  board  of  directors  of 
a  bank,  increasing  tbe  salary  of  a  cashier  in 
consideration  of  his  performing  additional  du- 
ties, not  changing  his  duties  as  cashier,  or  his 
relation  to  tbe  hank  as  such,  does  not  release 
tbe  sureties  on  a  bond  previously  given  for  the 
faithful  performance  of  his  duties  as  cashier 
from  liability  for  a  breach  of  du^  as  such  cash- 
ier.—Id. 

Fob  Cases  fbom  Otheb  States, 

See  40  Csnrr.  DlQ.  Prloc.  ft  S.  H  1^ 

157. 

See,  also,  32  Gyc.  pp.  183,  11^ 

1 99.  —  ProTtstOHS  ef  oomtmcts  la  sea- 
eraL 

[a]  (Snp.  1ST8) 

An  agreement  to  pay  an  increased  rate  of 
interest  thereafter,  indorsed  on  a  note,  made  by 
the  principal  only,  without  tbe  knowledge  or 
consent  of  the  surety,  does  not  of  itself  ohaofte. 
alter,  or  supersede  the  contract  evidenced  by  the 
face  of  the  note,  so  as  to  release  tlie  surety.— 
IlufC  V.  Cole,  45  Ind.  300. 

[b]  (Sap.  1876) 

Under  an  agreement  between  the  maker  and 
payee  of  a  note  bearing  8  per  cent,  interest, 
without  the  knowledge  or  consent  of  a  surety 
tbereon.  In  consideration  that  the  payee  would 
extend  the  time  for  tbe  payment  of  tbe  note  for 
an  indefinite  period  after  its  maturity,  the  mak- 
er indorsed  on  the  note  the  following :  "I  here- 
by agree  to  pay  10  per  cent,  interest  on  this 
note  hereafter,"  dated  the  day  before  the  ma- 
turity of  the  note,  and  signed  by  the  maker. 
Held,  that  the  asreement  indorsed  on  the  note 
was  not  a  merger  and  abrogation  of  the  con- 
tract contained  in  tbe  note  in  respect  to  the 
payment  of  interest,  or  such  an  alteration  of 
the  original  contract  as  would  discharge  tbe 
surety  in  an  action  on  the  original  contract. — 
Bucklen  t.  Huff,  53  Ind.  474. 

[e]  (Sup.  1880) 
A  bond  conditioned  to  pay  any  indebted- 
ness existing  on  the  part  of  tbe  prindpa)  to  tbe 
obligee,  whether  such  Indebtedness  shonld  coo- 
dst  of'  book  accounts,  notes,  leases,  or  other 
contracts,  was  not  affected,  nor  was  the  liability 
of  the  surety  thereon  discharged,  by  the  act  of 
the  principal  in  executing  a  note  withont  the 
knowledge  of  the  surety  for  a  debt  previously 
contracted  by  bim.— Morgan  t.  Smith  American 
Organ  Co.,  73  Ind.  170. 

[d]  Sureties  are  entitled  to  stand  strictly  on 
tiie  terms  of  their  ctmtract,  and  where  the  con- 
tract Is  changed  In  a  material  manner  without 
their  consent  or  knowledge,  for  a  conslderatloD, 

they   are   discharged.— (Sap.  1881)  Bailey  v. 


Boyd,  75  Ind.  125;  (App.  1900)  Parker  Land 
&  Improvement  Co.  t.  Ayers,  43  Ind.  App.  513, 
S7  N.  E.  1002. 

tel     (App.  1891) 

Notes  were  made  for  the  purchase  of  an 
engine,  and  a  mortgage  was  given  to  secure 
them,  which  Contained  a  stipulation  that,  on  de- 
fault in  one  note,  all  should  become  due.  There- 
after defendant  signed  one  of  such  notes  as 
surety  without  knowledge  of  tbe  mortgage  or 
stipulation,  field,  that  the  mortgage  did  not 
operate  as  a  change  of  the  contract,  so  as  to 
discharge  the  surety.— Springfield  Engine  & 
Thresher  Co.  T.  Park,  3  Ind.  App.  178,  20  N, 
E.  444. 

in  (.tpp.  IMS) 

A  surety  is  not  bound  beyond  tbe  strict 
terms  of  his  engagement,  and  a  surety  will  be 
released  if  a  material  change  is  made  in  the 
contract  without  his  consent — Dnrbin  v.  North* 
western  Scraper  Co.,  36  Ind.  App.  123,  78  N. 
B.  297. 

[f]    (Sup.  l»T) 

A  material  change  In  a  contract  by  the 
principals  without  the  knowledge  of  the  surety 
discharges  the  surety.— Cleveland,  C.  C.  ft  St. 
L.  R.  Co.  V.  Moore,  170  Ind,  828,  82  N.  B, 
52,  84  N.  E.  540. 

Fob  Cases  pbou  Otheb  States, 

See  40  CKnt.  Dig.  Princ-  ft  S.  U 
161. 

See.  also,  32  Cye.  pp.  177-183. 

1 100.  —  Provlsioiu  of  baUdlac  eox* 
tnets. 

Extension  of  time  for  performance,  see  pos^  S| 
103-108. 

[a]  (9np.l8») 

A.  agreed  to  erect  for  B.  a  hnildlng.  to  be 
wholly  completed  by  November  1,  1850.  B. 
advanced  to  A.  at  the  same  time  $2,000,  and 
A.  gave  his  note  for  that  amount,  with  C.  as 
surety,  with  the  agreement  that  the  completion 
of  the  building  according  to  tbe  contract  should 
be  accepted  in  satisfaction  of  the  note.  Snb- 
sequently,  without  the  knowledge  of  C.  a  fur- 
ther agreement  was  made  between  A.  and  B. 
that  A.  should  put  an  additional  story  on  the 
building  for  a  further  eonslderatiou,  but  the 
time  was  not  extended;  and  In  a  suit  on  the 
note  against  C,  the  surety,  It  was  held  that  the 
second  contract  so  increased  the  difficulty  and 
expense,  and  tended  to  delay  the  completion  of 
the  first,  as  to  materially  affect  its  execution, 
and  so  the  surety  was  discharged.— Zimmerman 
V.  Judab.  13  Ind.  28& 

[b]  (Sup.  1864) 

Where  a  building  contract  Is  modified  by  a 
provision  for  the  erection  of  an  additional  story, 
and  the  extension  of  the  time  for  the  comple- 
tion of  the  house,  without  the  consent  of  the 
surety  on  tbe  bond  of  the  owner,  the  surety  fs 
discharged.— Judah  v.  Zimmerman,  22  Ind.  3SS. 
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[c]    (Sap.  1890) 

The  fact  that  plaintiffB,  owners  of  land  on 
which  btiildings  were  erected,  paid  the  contrac- 
tors psrtly  b;  a  note,  instead  of  mooey,  as 
agreed,  does  not  reliere  the  sureties  on  the  con- 
tractors' bond  conditioned  for  the  protection  of 
the  property  from  mechanics'  I'uti'*, — Foster  t. 
Gaston,  123  Ind.  0G,  23  N.  E.  101)2. 

Such  payment  by  note  is  not  a  partial  de- 
fense to  the  action  as  to  suob  surety,  even 
though  the  note  was  worthless,  where  the  plain- 
tiffa,  having  under  their  contract  no  control 
over  the  mooey  to  be  paid  the  contractors,  could 
not  pay  off  mechanics'  Hens  therewith.— Id. 

[d.e]  (»»p.lS90) 

Under  Rev.  Rt.  M  4246,  4247,  providinf^ 
that  contractors  for  county  buildings  shall  give 
bond  with  security,  for  the  faithful  performance 
of  the  work  and  the  prompt  payment  of  all 
material  and  labor  debts  incurred  in  its  prose- 
cntioD,  and  irivinR  laborers  and  materialmen  a 
right  of  action  on  the  bond,  the  sureties  arc 
not  released  from  liability  to  unpaid  laborers 
and  materialmen  by  any  alteration  in  the  terms 
of  the  contract  made  by  the  commissioners  and 
the  contractor  after  the  sureties  signed  the 
bond.— Conn  v.  State  ez  rel.  Stutsman,  125  Ind. 
514.  25  N.  R  443. 

in  (APP.1W9) 

Where  the  ctHistmctlon  Contract  is  part  of 
the  builder's  bond,  and  provides  that  changes 
Mn  be  made  in  the  plans  and  specifications  in 
the  manner  therein  stated,  such  changes  do  not 
release  the  surety.— Young  t.  Toung,  52  N.  E. 
776.  2]  Ind.  App.  509. 

tSl  (App.]8S9) 
Where  a  contract  for  the  construction  of 
a  bnildine  provides  that  changes  may  be  mnde 
in  the  plam;  and  specifications  as  the  work  pro- 
gnsnes.  Buretiefl  on  a  bond  given  for  its  per- 
formance are  not  discharged  because  altera- 
tions are  made  without  tbeir  consent,  where 
they  conform  to  tbc  contract. — American  Sure- 
ty Co.  T.  Lauber.  53  N.  £.  703,  22  Ind.  App. 

m  (App.i8ro> 

A  contract  which  provides  for  construct- 
ing a  building  in  a  manner  prohibited  by  city 
i>rdiDance  is  not  invalid,  where  it  also  provi(Ies 
that  any  necessary  changes  may  be  made,  and 
a  change  is  made,  so  as  to  avoid  a  violation  of 
the  ordinance,  so  that  the  sureties  on  the  con- 
tractor's bond,  which  makes  the  contract  a 
part  thereof,  are  not  released  from  liability  be- 
cauEe  of  the  change.— Higgins  v.  Quigley,  54 
X  E.  136,  23  Ind.  App.  348. 

A  contract  for  remodeling  a  house  provid- 
ed that  the  rear  part,  which  was  frame,  should 
be  replaced  by  a  new  frame  addition,  and  the 
on(-story  brick  part  raised  to  the  hoitrht  of  the 
other  walls.  A  change  was  made,  the  second 
story  of  the  brick  part  being  constructed  of 
trood,  instead  of  brick,  involving  an  addition 


of  ?20  to  the  contract  price.  There  was  no 
change  in  the  style,  6hai)e,  or  general  arrange- 
ment. Held,  that  the  change  was  within  a 
provision  of  the  contract  allowing  any  neces- 
sary or  desired  changes  to  be  made  in  the  plans 
without  invalidating  the  contract,  so  that  the 
sureties  on  the  contractor's  bond  were  not  re- 
leased from  liability.— Id. 

A  contract  for  constructing  a  building 
provided  for  payment  of  75  per  cent,  as  the 
work  progressed,  but  did  not  re(|uire  the  ar- 
chitect's estimates  to  be  in  writing.  In  an 
action  by  the  owner  to  recover  overpayments 
made,  he  testified  that  he  made  certain  pay- 
ments under  direction  of  the  architect,  who 
testified  that  the  payments  were  made  on  bis  ' 
estimates,  and  were  not  beyond  the  contract 
price.  He  also  testified  that,  when  the  last  of 
such  payments  was  made,  more  than  that 
amount  of  work  had  been  done.  The  payments 
were  less  than  75  per  cent,  of  the  contract 
price.  Held  to  show  that  the  payments  were 
made  under  the  contract,  and  on  tbe  archi- 
tect's estimates,  so  as  not  to  release  sureties 
on  contract.— Id. 

[1]    (App.  1903) 

Where  a  butldiiv  contract  and  the  con- 
tractor's bond  each  provided  for  changes  in  the 
construction  of  the  bnilding,  permission  was 
thereby  given  In  advance  by  the  surety  for 
changes.— nedrick  v.  Robbins.  06  N.  E.  704,  bO 
Ind.  App. 

tn  (Sap.  1904) 
Where  a  bnilding  contract  provided  that 
the  owner  should  pay  claims  for  labor  and 
material,  and  should  only  pay  to  the  contractor 
the  difference  between  the  amount  so  paid  and 
contract  price  oa  completion  of  the  building, 
but  such  provisions,  together  with  other  mate- 
rial requirements  of  the  contract,  were  there- 
after orally  modified  on  a  sufficient  considera- 
tion, so  that  tbe  owner  paid  the  contract  price 
directly  to  the  contractor,  etc.,  without  the 
knowledge  or  consent  of  the  contractor's  surety, 
the  surety  was  thereby  discharged.— Guthrie  v. 
Carpenter,  70  N.  E.  486,  162  Ind.  417. 

[k]    (9np.  19C4> 

Sureties  on  a  contractor's  bond,  to  be 
relieved  of  liability  for  violation  or  departure 
from  the  principal  contract,  must  show  dam- 
ages therefrom,  to  tbe  extent  of  which  only  will 
they  be  relieved.  So  failure  of  the  owner  to 
insure  the  building,  as  agreed,  is  immnterial, 
there  having  been  no  fire. — Schreiber  v.  Worm, 
72  N.  E.  852,  164  Ind.  7. 

[1]     (Sap.  1904) 

Where  a  building  contract  contemplated 
alterations  of  the  plans,  and  substitution  of 
materialH  and  work  of  a  different  character, 
provisions  that  such  alterations  should  be  made 
on  the  written  order  of  the  architects,  the  value 
of  the  work  added  or  omitted  to  be  computed 
by  them,  and  the  amount  bo  ascertained  added 
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or  deducted  from  the  contract  price,  were  for 
the  exclusive  protection  of  the  owner,  which 
he  was  entitled  to  waive;  and  hence  the  con- 
tractor's surety  was  not  discharged  because  un- 
important alterations,  trivial  in  value,  were 
made  hj  agreement  between  tlw  parties  without 
reference  to  the  architects.— Hobn  r.  Shideler, 
72  N.  K.  575,  164  Ind.  242. 

[m]    (App.  190S) 

A  surety  of  a  contractor  to  erect  a  steam 
heating  plant  in  a  public  school  building  Is  not 
released  from  liability  because  the  contractor 
subsequently  agreed  for  an  additional  stun  to 
connect  the  plant  with  another  building,  in  the 
absence  of  proof  that  the  extension  interfered 
with,  delayed,  or  changed  the  performance  of 
the  contract  secured  by  the  surety,  since  the 
rule  that  to  release  a  surety  there  must  be  an 
alteration  in  the  subject-matter  in  the  contract 
does  not  extend  to  independent  contracts  per- 
taining to  additional  subject-matter.— United 
States  Fidelity  &  Guaranty  Co.  v.  American 
Blower  Co.,  41  Ind.  App.  620.  84  N.  E.  555; 
8ame  v.  AmerioaD  Radiator  Co.,  41  Ind.  App. 
712,  84  N.  E.  558. 

Fob  Cases  fbom  Other  States, 

See  40  Cbwt.  DlO.  Princ.  ft  8.  fi  162- 

165. 

See,  also,  32  Cyc  pp.  188-190;  note,  S2 
C.  O.  A.  427. 

1 101.  Alteration  of  inatrnmeBt. 

Alteration  of  instruments  in  general,  see  Al- 
TEBATIOn  OF  InSTBUUENTS. 

Change  in  provisions  of  contracts,  lee  ante,  I 

99. 

Erasure  of  name  of  surety  and  addition  of  new 
surety  by  agreement  of  parties,  see  ante,  i 
80. 

Filling  blanks,  see  ante,  S  29. 

[a]  (Sap.  1861) 

A  contract  stipulated  for  the  vendee's  note, 
with  surety.  A  note,  with  a  surety,  was  offer- 
ed; but,  being  objected  to,  as  not  bearing  in- 
terest, the  vendee  wrote  in  the  words  "with 
interest."  Held,  that  the  insertion  of  these 
words,  without  the  surety's  consent,  discharged 
him,  and  therefore  that  the  note  was  not  such 
as  to  satisfy  the  contract— Eountz  v.  Hart,  17 
Ind.  329. 

[b]  (S«p.  1868) 

The  alteration  of  a  pEomlssory  note  after 
its  execution,  witboot  the  knowledge  or  con- 
sent of  the  surety,  by  adding  a  clause  fixing  the 
rate  of  interest,  is  a  material  alteration,  and 
constitutes  a  good  def«u«  to  an  action  against 
the  surety  on  the  note  so  altered.- Hart  T. 
Clonser,  SO  Ind.  210. 

[c]  (Sap.  isee> 

Where  the  transferee  of  a  note  signed  it 
as  maker  to  induce  a  bank  to  discount  it,  with 
the  understanding  with  the  bank  that  be  signed 
as  surety  only  for  the  other  makers,  one  of 
whom  was  a  surety,  there  was  not  such  an  al- 


teration as  released  such  surety.— Bowser  t. 
Rendell,  31  Ind.  12a 

[d]    (Sap.  1875) 

The  conditions  of  the  tx>nd  of  a  township 
trustee,  elected  and  qualified  in  1867,  recited, 
when  signed  by  the  sureties,  that  he  should 
correctly  account  to  the  board  of  commission- 
ers at  its  March  term,  1868;  but,  either  be- 
fore or  after  it  was  accepted  and  approved  by 
the  auditor  of  the  county,  the  deputy  auditor 
altered  it  by  inserting  the  word  and  figures 
"1860  and  1870"  after  the  figures  "18(»8." 
Held,  that  the  alteration  did  not  discharge  the 
sureties.— State  ex  rel.  Jackson  Tp.  t.  Berg, 
50  Ind.  406. 

[•]     (8bp.  1876) 

A  short  time  before  tbe  matunty  of  a 
note  bearing  8  per  cent  intezesi  the  payee  re- 
quired the  payment,  of  10  per  cent,  interest  tot 
such  time  as  the  note  should  run  after  maturity. 
The  maker  thereupon  altered  the  note,  ao  as  to 
make  it  stipulate  that  it  should  bear  inters 
at  the  rate  of  10  per  cent,  instead  of  8  per 
cent.  The  payee,  being  unable  to  write  or  read 
writing,  having  no  knowledge  of  the  alteration 
thus  made,  and  not  assenting  thereto;  received 
the  note  again  from  the  maker  and  retained  it 
after  maturity,  receiving  the  increased  rate  of 
interest  without  knowledge  of  the  alteration. 
Held,  that  the  alteration  was  a  mere  spoliation 
of  the  note,  and  did  not  affect  the  payee's  right 
to  recover  on  the  note  as  it  existed  before  the 
spoliation,  against  a  surety  thereon,  and  the 
payee  could  not  be  regarded  as  guilty  of  such 
negligence  as  would  deprive  him  of  such  right 
to  recover.— Bucklen  t.  Huff,  53  Ind.  474. 

[f]     (Sap.  1877) 

A  note  whose  amouut  had  been  left  blank 
was  tntrtisted  by  the  surety  to  the  principal 
maker,  to  be  delivered  to  the  payee  company, 
and  the  agent  thereof,  without  consent  of  the 
surety,  upon  inserting  the  amount,  interlined, 
after  the  clause,  "with  10  per  cent,  interest 
per  annum,"  the  words  "after  maturity."  Held, 
that  the  alteration  discharged  the  surety. — 
Franklin  Life  Ins.  Co.  y,  Courtney,  60  Ind 
134. 

[gl    (Sap.  1881) 

An  indorsement  on  a  note  of  a  pretended 
partial  payment,  before  or  at  the  time  of  it<t 
delivery  to  Hie  payee,  is  a  material  alteration, 
which  discharges  the  surety.— Johnston  y.  May, 
76  Ind.  293. 

[h]  (Sap.  1882) 
Changing  the  time  of  payment  of  a  note 
from  one  day  to  one  year  Is  an  alteration  which 
will  discbaige  the  liability  of  the  surety;  the 
alteration  having  been  made  after  signing  by 
the  surety  and  witboot  his  knowledge  or  con- 
sent—Stay  ner  T.  Jolce,  S2  Ind.  35. 

[II    'Sup.  1382) 
Where  the  agent  of  the  payees  of  certain 
notes,  which  were  the  joint  and  several  notes 
of  principal  and  siirety,  so  altered  them  with 
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ttiF  consent  of  the  principal,  but  without  the 
knowledge  or  consent  of  the  surety,  that  they 
became  the  joint  notes  of  the  makers,  the  alter- 
ation was  material,  and  discharged  the  surety 
from  aU  liability.— Eckert  v.  Louis,  84  lad.  99. 

Hie  saiety  Is  not  relieved  from  liability  on 
a  bond  on  the  groiuid  that  the  names  of  snre- 
ties  who  ugned  it  later  were  not  in  the  body 
of  the  bond  when  he  ezecated  it  but  were  In- 
cited when  they  Beverally  signed  it.— Mowbray 
r.  Sute  ex  rel.  City  of  Peru,  88  Ind.  324. 

[fc]  (8SP.1887) 
A  material  alteration,  without  the  knowl- 
edge of  a  raiety,  will,  although  favorable  to 
liiiii.  release  him  from  liability ;  and,  where  the 
contract  Is  to  furnish  farming  Implements  to 
the  prindpal  as  ordered  by  him,  the  addition 
of  the  clause  that  "all  goods  specified  in  this 
rontract,  and  in  the  price-Iiat  attached,  have 
httn  deliTered  to  tlie"  principal,  is  a  material 
alteration,  as  is  also  the  stipulation  that  "pay- 
ment for  all  goods  ordered"  by  the  principal  "is 
hereby  guarantied"  by  the  surety.— Weir  Plow 
Co.  V.  Walmsley,  110  Ind.  242,  11  N.  B.  232. 

m  (APP.1M2) 
The  raising  of  the  amount  of  a  note  by  the 
maker  at  the  request  of  the  payee,  and  without 
the  surety's  knowledge,  will  not  release  the 
Eurety  in  a  court  having  both  law  and  equity 
powers,  where  the  note  as  corrected  conforms 
to  the  intent  of  all  the  parties.— Busjahn  v.  Mc- 
Lean, 8  Ind.  App.  281,  29  N.  B.  494. 

[ml  (App.  1893) 
A  surety  is  released  by  a  material  altera- 
tion of  a  note  by  the  payee  with  knowledge  of 
the  suretyship  without  the  surety's  consent,  and 
after  it  has  been  signed  by  the  surety  and  is 
ipparently  complete.— Hodge  v.  Farmers'  Bank 
of  Fnnkfort,  34  N.  E.  123,  7  Ind.  App.  04. 

A  note  delivered  by  a  surety,  with  all 
blanks  filled,  includli^  blank  for  the  payee, 
wlio  is  named,  merely,  as  an  Individual,  cannot 
afterwards  be  altered,  without  the  surety's  con- 
mt,  \fT  writing  "caahier"  after  the  payee,  thus 
mating  it  payable  to  a  bank.— Id. 

[n]  (App.  UK) 
After  defendant's  testator  and  another 
had  executed  and  delivered  certain  notes,  the 
^teot  of  the  payee  secured  the  rignatnres  of 
iriaiatlff's  ward  and  another  to  the  notes,  with- 
out consideration,  and  without  ttie  knowledge 
OF  nmsent  of  decedent,  niongh  defredent  re- 
mained Bolvent,  plaintiffs  ward  paid  the  notes, 
■ad  plaintifl^  as  her  gnardian,  brought  an  ac- 
tion therefor  against  defendant,  the  executor  of 
decedent's  estate.  Betd,  that  such  action  could 
not  be  maintained,  as  the  alteration  of  such 
Botes  relieved  decedent  from  liability  thereon, 
and  mch  payment  was  therefore  of  no  benefit 
to  Urn  or  his  esUte.— Windle  v.  Williams,  47  N. 
E.  G80,  18  Ind.  App.  158. 


[o]     (App.  1SE9) 

Where,  at  time  of  execution  of  a  note  by  a 
surety,  it  was  a  complete  Instrument,  except  as 
to  (lie  rate  of  interest,  the  subsequent  insertion 
of  the  rate,  without  his  knowledge,  releases 
him,  though  the  agreement  was  that  the  note 
should  bear  such  rate  of  interest.— Moore  t. 
Hinshaw,  55  N.  E.  236,  23  Ind.  App.  267,  77 
Am.  St.  Rep.  434. 

[p]    (App.  1900) 

A  contract  with  a  sales  agent  authorized 
sales  by  him  in  "the  state  of  Indiana  and 
room  being  left  blank  for  the  descrip- 


tion of  otlie/  territory  which  the  principal  con- 
templated thereafter  authorizing  him  to  woik; 
bat  the  contract  expressly  provided  that  it  con- 
tained "the  full  understanding,"  and  was  not 
to  be  affected  by  "any  verbal  statement  what- 
ever." Held,  that  the  Insertion  in  the  blank  of 
a  dfflcription  of  additional  territory  was  a  ma- 
terial and  uoanthbrized  change  of  the  contract, 
relieving  from  liability  the  agent's  sureties, 
whose  bond  was  indorsed  on  the  contract  as 
first  executed.— Good  Roads  Machinery  Co.  v. 
Moore,  58  N.  E.  540,  25  Ind.  App.  47a 

[q]    CApp.  1904) 

Where  the  date  of  a  note  was  altered  after 
it  bad  been  signed  b;  a  surety,  and  without  his 
knowledge,  so  as  to  postpone  the  date  of  pay- 
ment, the  alteration  was  material,  and  the 
surety  discharged. — Brannum  Lumber  Co.  v. 
Pickard,  71  N.  E.  676,  33  Ind.  App.  484. 

A  provision  in  a  note  that  the  makers  and 
Indorsers  expressly  agree  that  the  payee  may 
extend  the  time  of  payment  and  receive  inter- 
est in  advance  from  either  the  makers  or  In- 
dorsers for  any  extension  so  made,  and  waive 
any  defense  thereto  on  account  of  the  same, 
does  not  prevent  the  release  of  a  surety  by  a 
change  in  the  date  of  the  note  after  signature 
by  the  surety,  such  change  making  the  note 
mature  later. — Id. 

Fob  Cases  fbou  Otuer  States, 

Seb  40  Cent.  Diq.  Princ.  &  S.  K  169- 
180. 

See,  also,  6  Cyc  p.  83,  ^  Cyc.  pp.  177- 
183;   note,  66  G.  C.  A.  6. 

I  lOS.  Ohanga  Im  parties  to  obliBatfoB 
■mnured. 
[a]  (8ap.l84S) 
After  a  bond  with  three  sureties  has  been 
executed  and  delivered,  the  erasure  of  the  name 
Of  one  of  the  sureties,  while  the  bond  is  in  the 
control  of  the  obligee,  and  the  substitution  of 
another  in  the  place,  without  the  knowledge  or 
consent  of  the  other  sureties,  will  avoid  the 
bond.— State  ex  rel.  Board  of  County  Com'rs 
V.  Polke,  7  Blackf.  27. 

[b]  Where  the  name  of  one  of  several  sure- 
ties in  an  oflScIal  bond  is  stricken  out,  and  the 
name  of  another  Inserted  instead,  without  the 
consent  or  knowledge  of  the  other  sureties,  but 
with  the  consent  of  the  principal,  such  other 
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Sureties  wilt  be  thereby  discharged ;  but  the 
bond  will  be  valid  against  the  principal  and 
the  surety  whose  name  was  bo  inserted.— (Sup. 
1848)  State  ex  rel.  Board  of  Com'rs  of  La 
Porte  County  t.  Van  Pelt,  1  Ind.  304.  Smith. 
118. 

If  one  of  the  sureties  upon  an  official  bond 
be  dlBcharf^.  and  anotter  substituted,  who  ex- 
ecutes the  bond,  the  person  so  substituted  is 
bound  to  know  whether  or  not  the  alteration  so 
made  Is  with  the  knowledge  and  consent  of  the 
Temaining  anreties.  and  cannot  plead  Ignorance 
thereof  in  a  suit  against  him  on  the  bond.— Id. 

[cl  {Snp.  1878) 
The  procuring,  by  the  payee  of  a  note,  of 
an  additional  surety  thereon,  does  not  render 
it  void  as  to  such  additional  surety,  though  he 
signed  it  solely  because  of  the  apparent  liabil- 
ity of  a  surety  who  had  already  executed  it, 
and  who  is  availing  himself  of  such  alteration 
as  a  defense. — Cmndall  t.  First  Nat  Bank  of 
Auburn,  61  Ind.  349. 

[d]    (App.  1882) 

It  is  a  good  defense  to  an  Mtion  against 
a  Surety  on  a  note  that,  subsequently  to  the 
making  and  delivery  of  the  note,  tfie  name  of 
another  sure^  was  added  without  his  consent. 
— Owena  t.  Tagne,  3  Ind.  App.  245.  20  N.  £. 
784. 

The  facts  that  the  agent  of  a  payee  of  a 
note  had  special  instructions  to  loan  the  payee's 
money  only  upon  a  note  with  two  sureties,  and 
that  the  payee  refused  to  receive  the  note  from 
his  agent  when  he  presented  it  with  only  one 
surety,  and  that  the  name  of  the  additional 
surety  was  thereafter  added,  will  not  affect  the 
question  of  Ae  discharge  of  the  first  surety  by 
such  addition  to  the  note;  the  contract  as  to 
him  being  completely  executed  by  the  delivery 
of  the  note  to  the  agent  The  payee  is  bound 
by  the  knowledge  of  his  agent  that  the  name  of 
the  second  surety  was  added  without  the  con- 
sent of  the  first  surety. — Id. 

Fob  Cases  fboh  Othbe  States. 

See  40  Ckitt.  Dio.  Princ.  ft  S.  H  181~ 
18S. 

See.  also,  32  Cyc.  pp.  184,  185. 

1 103.  Extension  of  time  fov  payment  or 

other  perf  ormaaee. 

Consent  of  surety  to  extension,  see  post,  S  128. 

Neglect  to  act  or  proceed  against  principal,  see 
post,  H  124-120. 

Right  to  show  extension  not  shown  In  orig- 
inal action  against  two  parties,  see  Judq- 
MENT.  i  G19. 

Fob  Cases  fbou  OrnEB  States, 

See  40  Cent.  Dio.  Princ.  ft  S.  H  180- 
218. 

See.  also,  32  Gyc  pp.  101-214. 

1 104.  —  In  general. 

[a]    (Snp.  1826) 

The  fact  that  the  creditor  has  taken  a 
judgment  by  confession   from   the  principal. 


with  a  stay  of  execution  for  six  months,  can- 
not be  pleaded  by  the  surety  in  bar  of  on  ac- 
tion against  him  by  the  creditor,  where  the  lat- 
ter could  not  have  collected  the  money  sooner 
by  the  ordinary  proceedings,  or  where  the  sure- 
ty consented  thereto.— Barker  t.  McCIuk.  2 
Blackf.  14. 

p,]     (Snp.  IS32) 

A  valid  agreement  by  a  creditor  with  the 
debtor,  without  the  consent  of  the  surc^.  not  to 
sue  for  a  limited  time  after  the  debt  la  due, 
discharges  the  surety.— Harbert  T.  Dumont,  8 
Ind.  346. 

[c]  By  an  agreement,  supported  by  a  sufficient 
consideration,  to  extend  the  time  of  payment  of 
a  note  to  the  principal  therein,  without  the 
con!4ent  of  the  surety,  the  surety  is  discharged. 
— (Sup.  1855)  Dickerson  v.  Board  of  Com'rs  of 
Ripley  County,  6  Ind.  128,  63  Am.  Dec.  373; 
i\pp.  1901)  Bugh  V.  Crum,  59  N.  E.  107C»  26 
Ind.  App.  465,  84  Am.  St  Rep.  307. 

[d]  (Sap.  1S55) 

An  agreement  by  a  creditor  of  an  obliga- 
tion signed  by  a  principal  and  a  surety  to  ex- 
tend the  time  of  performance  need  not  deprive 
the  creditor  of  the  power  of  suing;  but  it  Is 
sufficient  If  it  fetter  and  embarrass  his  dincre- 
tion,— Dickerson  v.  Board  of  Com'rs  of  Ripley 
County,  6  Ind.  128,  63  Am.  Dec  373. 

[e]  (tap.  1864) 

A  building  contract  provided-  that  a  note, 
given  therewith  and  signed  by  a  surety,  should 
be  held  as  securi^  for  the  performance  of  the 
contract  Afterwards  the  contract  was  changed 
by  the  addition  of  another  story  to  the  building, 
and  the  time  of  Its  completion  was  extended. 
Held,  that  the  surety  was  dl8charged.-^udah  t. 
Zimmerman,  22  Ind.  3SS. 

[f]  W  here  a  creditor,  by  a  valid  and  binding 
agreemt^nt  between  himself  and  the  principal 
debtor,  without  the  consent  of  the  surety,  ex- 
tends the  time  of  payment,  and  thus  ties  up  the 
bands  of  the  creditor,  the  surety  is  thereby  dis- 
charged.—(Sup.  1860)  Redman  v.  Deputy,  26 
Ind.  338;  (18G7)  Calvin  v.  M^iggam,  27  Ind. 
480;  (1873)  Jarvis  v.  Hyatt,  43  Ind.  163;  (1882) 
Williams  t.  Scott,  83  Ind.  405. 

[g]  (Snp.  1871) 

To  discharge  a  surety  by  indulgence  grant- 
ed to  the  principal,  the  case  must  show  a  new 
contract  concluded  between  the  creditor  and  the 
principal  debtor,  by  niiicb  the  former  for  a 
sufficient  consideration  bound  himself  not  to  sue 
the  latter  for  a  definite  period  of  time;  but  It 
does  not  matter  how  short  the  time  may  have 
been.— Menifee  v.  Clark,  35  Ind.  304;  Tun'ia 
T.  Clark,  Id.  37a 

[h]  (Saprr.  1871) 

A  surety,  who  lias  bcrn  fully  indemni fit-d 
against  loss  by  property  placed  In  bis  hands,  in 
estopped  to  object  to  any  extension  of  time 
granted  by  the  creditor.— Bohring  v.  Root, 
Wils.  29. 
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[q  Where  the  holder  of  a  note  extends  time 
for  pa^rment,  the  snretiea  thereon,  who  had  no 
BOtice  of  such  ezteoBion,  will  not  be  released 
rrDiu  liability  if,  on  the  foce  of  sacb  note,  they 
appear  to  be  principals,  and  the  bolder,  at  the 
time  he  extended  payment,  had  no  actual  no- 
tice that  they  were  sureties.— (Sup.  1878)  Det- 
enport  t.  Kins,  63  Ind.  64 ;  (1882)  Lamson  t. 
rust  Nat  Bank,  82  Ind.  21. 

Q]  Where  it  does  not  appear  on  the  face  of 
a  note,  and  is  not  known  to  the  payee,  that  a 
joiat  maker  la  surety  for  the  other,  an  exten- 
rion  of  time  granted  to  the  principal  will  not 
release  the  aarety.— (Sop.  1870)  McCloskey  t. 
ladianapolla  Hannfacturers'  ft  Carpenters'  Un- 
ion, 07  lod.  S6,  33  Am.  Bep.  76 ;  <Sop.  1880) 
Anns  T.  Beltman,  73  Ind.  85;  (1881)  Mntlen- 
dore  T.  Wertz.  75  Ind.  431,  39  Am.  Bep.  155 ; 
aSSI)  Albright  t.  Griffin,  78  Ind.  182;  (1882) 
Tbarp  V.  Parker,  86  Ind.  102. 

[kl  (Sap.  1ST9) 
J.  borrowed  money  of  n..  and  gave  his 
note,  with  G.  as  surety.  At  the  maturity  of 
the  note,  to  induce  G.  to  renew  It,  J.  and  A. 
gare  him  a  note  secured  by  a  mortgage  given  by 
A.  The  note  was  renewed  a  second  time,  and 
finally  G.  was  obliged  to  pay  it.  He  then 
brought  a  suit  to  foreclose  the  mortgage.  Held, 
that  A.'b  assent  was  not  necessary  to  the  sec- 
ond renewal  of  the  note,  and  that  there  was  a 
sufficient  consideration  for  the  mortgage.— May- 
er T.  Grottendick,  68  Ind.  1. 

ni  (Sop.  1880) 
Neither  payment  of  interest  already  due  on 
a  note,  nor  an  agreement  to  thereafter  pay  in- 
terest at  a  reduced  rate,  constitutes  a  new  con- 
sideration for  an  extension  of  time  of  a  note 
overdue  so  as  to  release  the  surety.— Dare  t. 
nail,  70  Ind.  545. 

[m]    (Sup.  1S81) 

One  of  two  obligors  whose  obligations  are 
eqoal  is  not  discharsed  by  the  mere  giving  of 
time  to  the  other  obligor.— Mullendore  v.  Wertz, 
75  lad.  431,  39  Am.  Rep.  155. 

[D]  (Svp.issi) 
The  rule  lo  favor  of  granting  a  surety  the 
fnll  benefit  of  the  contract  should  not  be  made 
to  yield  to  the  rule  that  Ume  is  not  of  the  es- 
sence thereof.:— Cartmel     Newton,  79  Ind.  1. 

[0]    (S«p.  1885) 

Where,  after  recorery  of  judgment  against 
two  defendants,  plaintiff  extended  the  time  of 
paymeat  by  an  agreement  with  one  defendant, 
the  other  defendant  may  avail  himself  of  the 
bet  that  he  vaa  only  a  surety,  although  the 
qoFstioD  was  not  litigated  in  the  action,  if  the 
creditor  bad  knowledge  that  snch  defendant  was 
a  ^lety  at  the  time  the  extension  was  made. 
-Gipson  T.  Ogden,  100  Ind.  20, 

Ip]    (S«p.l888)  ' 

When  a  creditor  accepts  part  payment  of 
a  note,  and  reloana  the  balance  to  the  principal 


AND  SURETT,  IIL  fi  105 

debtor,  the  sureties  are  discharged.— Spni^eon  t. 
Smitha,  114  Ind.  458,  17  N.  B.  105. 

[q]    (Sap.  1889) 

An  allegation  that  plaintiff  accepted  from 
the  principal  a  note  due  one  day  after  date,  and 
a  cognovit  authorizing  entry  of  judgment  there- 
on, does  not  show  an  extension  of  time  such  as 
will  release  the  surety,  no  agreement  being 
shown  not  to  sue  on  the  original  indebtedness 
unti!  the  note  became  due,  and  the  cognovit  hav- 
ing shortened  the  time  within  which  judgment 
could  be  obtained.— Merriman  v.  Barker,  121 
Ind.  74,  22  N.  E.  902. 

[r]  (App.  1893) 
A  contract  made  with  the  principal  debtor 
on  a  valuable  consideration  and  without  the  con- 
sent of  the  surety,  extending  the  time  of  payment 
for  a  definite  period,  releases  the  latter  from 
liability.— Hodge  v.  Farmers*  Bank  of  Frank- 
fort, 34  N.  B.  123,  7  Ind.  App.  04. 

[b]  To  release  a  surety  on  a  note  by  reason  of 
the  extension  of  the  time  of  its  payment,  the 
extension  must  be  for  a  definite  period,  for  a 
valuable  consideration,  without  the  consent  of 
the  surety,  and  the  holder  must  have  knowledge 
that  the  party  seeking  the  release  is  a  surety. — 
(App.  1898)  Voris  v.  Shotts,  50  N.  E.  484,  20 
Ind.  App.  220;  (1905)  Durbin  v.  Northwestern 
Scraper  Co.,  73  N.  E.  297,  36  Ind.  App.  123 ; 
(1906)  Weaver  v.  Prebster,  77  N.  E.  674,  37  Ind. 
App.  582. 

Fob  Cases  fbou  Omra  States, 

See  40  Cent.  Dio.  Princ.  ft  8.  S§  186, 

190,  193-195,  197-200. 
See,  also,  32  Cyc.  pp.  191-195;    note,  6 
L.  R.  A.  (N.  S.)  764. 

1 105.         ReqvlaltM  and  valldltr  oC 
agreement  Im  sandal* 

[a]  (Sap.  1^44) 

A  surety  in  a  specialty  is  not  discharged 
by  a  parol  agreement,  made  by  the  creditor  with 
the  principal  debtor  on  the  da;  the  debt  became 
due,  to  ^ve  the  debtor  the  further  time  of  one 
year  for  payment.— Tate  v.  Wymond,  7  Blackf. 
240. 

[b]  (Sup.  1846) 

Time  given  to  the  principal  debtor  by  a 
parol  contract  to  pay  a  specialty  debt  does  not 
at  law  discharge  the  surety.— Carr  v.  Howard, 
8  Blackf.  190. 

[c]  (Sap.  1852) 

In  an  action  by  the  assignee  against  the 
makers  of  a  promissory  note,  being  principal 
and  sureties,  the  defense  was  that  after  the  note 
became  due,  and  before  It  was  assigned,  an  ex- 
tension of  time  was  made  by  agreement  between 
the  principal  and  payee,  without  the  knowledge 
of  the  sureties.  The  only  evidence  of  such  ex- 
tension was  three  indorsements,  made  upon  the 
note  by  the  payee,  after  it  became  due,  each  a 
year  apart  from  the  other,  to  the  effect  that  he 
had,  at  the  date  of  the  indorsements  severally. 
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received  the  interest  for  a  year  Id  advaDce,  and ' 
the  note  was  to  stand  without  suit  to  the  end 
of  the  year.  Held,  that  it  did  not  appear  the 
time  of  payment  was  extended  by  agreement  be- 
tween the  principal  and  payee,  nor  that  the  in- 
terest might  not  have  been  paid  by  either  or  all 
ot  the  malcers.— Cheek  t.  Glass,  3  Ind.  280. 

[d]     (Sap.  186B) 

An  agreement  'or  delay  in  demanding  pay- 
ment on  a  written  obligation,  made  between  the 
payee  and  the  principal  (rtiligor.  which  would 
give  the  latter  a  right  of  action  [f  violated,  is 
safficient  to  discharge  a  surety. —Dickerson  v. 
Board  of  Oom'rs  of  Ripley  County,  6  Ind.  128, 
63  Am.  Dec.  373. 

[•]     (Sup.  1860) 

An  oral  agreement  by  the  payee  of  a  note 
with  the  principal  maker,  without  the  knowl- 
edge of  the  snrety,  whose  suret3^hip  is  known 
to  the  payee,  to  extend  the  time  of  payment  dur- 
ing a  definite  period  beyond  the  maturity  of  the 
paper,  releases  the  surety  it  founded  on  a  suffi- 
cient consideration.— Pierce  t.  Goldsherry,  31 
Ind.  52. 

[f]  From  the  payment  of  interest  in  advance 
by  the  maker,  whether  at  tlie  rate  specified  io 
the  note  or  at  a  higher  rate,  and  the  receipt  there- 
of by  the  holder  as  interest,  an  agreement  is 
Implied  to  extend  the  time  of  payment  during 
the  period  for  which  iaterost  is  thiin  paid,  so 
as  to  discharge  the  surety.— (Sup.  Jar\'i3 
V.  Hyatt,  43  Ind.  1G3;  (1874)  Abei  v.  Alexan- 
der, 45  Ind.  523,  15  Am.  Rep.  270. 

[g]  Where  a  creditor  receives  from  the  debtor 
interest  in  advance  on  the  debt,  the  latter  im- 
plies an  agreement  of  forbearance  durins  the 
time  for  which  such  interest  is  paid,  if  there 
is  no  agreement  to  the  contrary.— (Sup.  1873) 
Hamilton  v.  Wiuterrowd,  43  Ind.  893;  (1875) 
Woodburn  v.  Carter,  50  Ind.  376. 

[h]   (Sap.  1878) 

Where,  by  agreement  hetwven  a  maker  and 
payee  of  a  note  bearing  8  per  cent  interest, 
without  the  knowledge  of  a  surety  thereon  and 
in  consideration  of  an  extension,  the  maker  in- 
dorsed, "I  agree  to  pay  10  per  cent,  interest  on 
this  note,"  dated  before  the  maturity,  and  signed 
by  the  maker,  it  did  not  constitute  such  a  con- 
tract for  extension  as  discharged  the  surety.— 
Bncklcn  v.  Huff,  r>3  Ind.  474. 

[[]  (Sap.  1879) 
A  surety  on  a  penal  bond  is  not  discharged 
from  liability  by  the  fact  that  the  principal, 
without  bis  consent,  subsequently  executed  his 
note,  payable  in  future,  for  the  amount  due  the 
obligee,  where  such  note  did  not  comply  with 
the  law  merchant  of  another  state,  where  it  was 
executed,  requiring  notes  to  be  indorsed  to  a 
bank  of  that  state.— Lindeman  t.  Rosenfield,  67 
Ind.  246,  33  Am.  Rep.  70. 

U]    (Sttp.  1880) 
The  executor  of  a  payee  of  a  note  has  the 
power  to  contract  with  the  maker  for  the  ex- 


tension of  the  time  of  payment  of  the  note,  so 
as  to  discharge  the  surety,  if  the  contract  is 
made  without  his  knowledge.— Underwood  v. 
Sample.  70  Ind.  446. 

[k]  (Sap.  1881) 
A.  held  B.'b  note,  on  which  C  and  D.  were 
sureties.  B.  subsequently  paid  the  interest  on 
the  note,  and  presented  a  new  one,  nonnegotia- 
ble,  with  the  same  names  forged  thereon,  and 
received  the  old  note.  Beld,  that  there  was  no 
such  extension  of  time  as  would  discharge  the 
sureties,  and  A.  conld  sue  on  the  old  note  with- 
out surrendering  or  canceling  the  new  one. — Al- 
bright V.  Griffin,  78  Ind.  182. 

[I]  (App.1898) 

Where  the  payee  and  principal  of  an  over- 
due note  jointly  execute  another  note  due  In  a 
year,  with  the  agreement  that  if  the  prindpal 
pays  the  latter  note  at  maturity  the  payee  of 
the  former  will  surrender  it,  the  snrety  oa  the 
former  is  released  by  the  extension  implied  from 
said  agreement.— Brannon  v.  Irons,  49  N.  E. 
A/en.  10  Ind.  App.  305. 

[m]   (App.  1905) 

Bums*  Ann.  St.  1901,  |  7045,  provides  that 
on  money  due  on  any  instrument  in  writing, 
and,  on  an  account  stated,  from  the  date  of  aet- 
tlement,  Interest  shall  be  allowed  at  the  rate 
of  6  per  cent.  In  an  action  on  a  note  given  by 
a  corporation  and  individuals,  one  of  them  an- 
swered that  she  signed  as  a  surety,  and  that 
when  the  note  was  due  the  holders  contracted 
with  the  corporaticm  and  other  signers,  where- 
by a  note  should  be  given  for  a  sum  due  the 
holders  of  the  note  In  action,  and  that  such  new 
note  should  he  sued  on  and  a  receiver  appoint- 
ed, and  that  the  time  of  payment  of  the  note  in 
suit  should  be  extended  until  after  the  appoint- 
ment of  the  receiver.  Held,  that  the  facts  al- 
leged did  not  show  an  extension  of  time  of  pay- 
ment which  would  release  the  surety,  the  ex- 
tension not  appearing  to  have  been  fbr  any  def- 
inite time,  and  no  consideration  appearing,  [n 
that  it  was  not  shown  that  the  obtainli^  of 
security  was  of  itself  a  valuable  consideration, 
and,  if  presumable  that  the  note  bore  interest 
from  date,  it  could  not  be  presumed  that  it  bore 
more  than  6  per  cent.,  and  it  could  not  be  pre- 
sumed that  the  account  was  not  drawing  inter- 
est.— Durbin  v.  Northwestern  Scraper  Co.,  73 
N.  E.  297,  36  Ind.  App.  123. 

tn]     (App.  1906) 

In  order  to  release  a  surety  on  a  note  by 
reason  of  the  extension  of  the  time  of  its  pay- 
ment, mutuality  must  appear  in  the  agreement 
between  the  payee  and  the  maker. — Weaver  v. 
Prebater,  77  N.  E.  674,  37  Ind.  App.  582. 

A  few  days  before  the  maturity  of  a  note 
the  maker  paid  the  interest  thereon.  It  was 
understood  by  the  payee  that  the  note  was  to 
run  for  another  year  on  the  interest  being  paid. 
Held  insufficient  to  show  a  mutuality  of  an 
agreement  for  the  extension  of  the  time  between 
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tl»  payee  and  the  maker,  essential  to  release 
I  siuetT  fran  liability.— Id. 

FoK  Cases  from  Otdeb  States, 

See  40  Cent.  Oig.  Princ.  &  S.  S|  191, 

102,  196,  201-210. 
See.  also,  32  Cyc  pp.  196-204;   note,  53 
L.  B.  A.  316. 

1106.  ~—  AsreMnent  f«F  daflaite  time. 

[a]  (Snp.  1873} 

Where  there  Is  eq  agreemeat  for  extension 
cenerallj  for  no  definite  time  and  interest  has 
been  paid  in  pursuance  thereof,  but  not  in 
idrsnce.  there  is  no  implied  agreement  to  ex- 
tend the  time  of  payment  for  ainy  particular 
teDgth  of  time,  and  the  surety  is  not  discharged. 
-Jarri^  T.  Hyatt,  43  Ind.  163. 

[b]  (8«p.l876) 

Where,  agreement  twtween  the  maker 
and  payee  of  a  note  bearing  8  per  cent,  inter- 
eat,  witboQt  the  knowledge  or  consent  at  a  sure- 
ty tbereim,  in  consideration  that  the  payee 
would  extend  the  time  f6r  the  payment  of  the 
note  for  an  indefinite  period  after  its  maturity, 
ontil  he  should  demand  payment,  the  maker  in- 
dorsed OQ  the  note  the  following:  "I  hereby 
agree  to  pay  10  per  cent,  interest  on  this  note 
bereafter"— dated  the  day  before  the  maturity 
of  the  note,  and  signed  by  the  maker.  In  pur- 
saance  of  the  agreement  the  payee  did  extend 
the  time  for  a  long  period  after  the  maturity 
of  the  note.  Held,  that  the  new  contract,  view- 
ed as  a  contract  for  the  extension  of  time,  did 
not  diBcbarge  the  surety.— Bucklen  t.  Huff,  53 
Ind.  474. 

[c]  The  period  of  extension  of  payment  given 
the  principal  debtor  must  be  fixed  and  definite 
In  oiiet  to  discharge  the  surety.- (Sup.  1870) 
Tracy  T.  Quillen.  65  Ind.  240;  (1870)  Prather 
T.  Yonng.  67  Ind.  480;  C1870)  Cbrisman  v.  Per- 
rtn.  67  Ind.  .586:  (1884)  Gates  v.  Thayer.  03 
Ind.  156;  (1886)  Beach  v.  Zimmerman,  106  Ind. 
40S.  7  N.  K.  237:  (App.  1808)  Srbieber  v. 
Tnndt.  49  N.  E.  OOn,  10  Ind.  App.  349;  (1898) 
Voris  T.  Shottfi.  50  N.  E.  484,  20  Ind.  App.  220 ; 
(ISSSt  Olson  T.  Ohism.  51  N.  E.  373,  21  Ind. 
App.  40;  <10(K))  Durbin  t.  Northwestern  Scrap- 
er Co..  73  X.  E.  297,  36  Ind.  App.  123;  (1900) 
TTeaver  t.  Prebster,  77  N.  E.  674,  37  Ind. 
App.  582. 

[d]  (Ssp.  1879) 

An  agreement  was  made  between  the  hold- 
er and  the  principal  of  a  note  that  the  former 
wonld  dismiss  an  action  pending  thereon  ngainst 
both  principal  and  surety,  and  indorse  a  credit 
on  the  note.  Beld  that,  although  the  agreement 
wai  made  without  the  knowledge  and  consent  of 
the  surety  and  for  a  valuable  considera'tion,  he 
wu  not  thereby  disctiarged.— Tracy  v.  Quillen, 
85  Ind.  249. 

[e]  (Sap.  im> 

An  agreement  between  the  holder  of  a  note 
and  the  principal  that  the  former  would  extend 
the  time  of  payment,  indefinitely,  on  payment  of 


the  interest,  does  not  discbai^e  the  surety.— 
Miller  v.  Arnold,  65  Ind.  488. 

[f]     (App.  J906) 

A  surety  on  a  note  Is  not  released  in  con- 
sequence of  an  agreement  by  the  payee  (o  ex- 
tend the  time  of  payment  for  a  year  In  consid- 
eration of  the  maker  paying  the  interest  a  few 
days  before  the  maturity  of  the  note.— Weaver 
V.  Prebster,  77  N.  E.  674, '37  Ind.  App.  682. 

Fob  Cases  from  Othgb  States, 

■See  40  Cent.  Dig.  Princ.  &  S.  »  211, 
212. 

See,  also,  32  Cyc.  pp.  202,  208. 

S  108.  —  OonsUeratloa. 

Ca]    (Bnp.  UK) 

In  debt  against  A.  and  B.  on  a  Joint  and 
several  bond  for  the  payment  of  money,  a  plea 
by  B.  that  he  was  surety  on  the  bond,  and  that 
the  obligee  before  the  bond  became  due  extend- 
ed the  time  of  payment  as  to  A.  in  consideration 
of  the  letter's  agreement  to  pay  him  certain  in- 
terest for  the  delay,  held  no  bar  to  the  action 
against  B.— Braman  v.  Howk,  1  Blackf.  392. 

[b]  An  agreement  t>etween  a  creditor  and  the 
principal  debtor  extending  the  time  of  payment 
or  performance  does  not  release  the  surety, 
where  there  is  no  .consideration  for  the  agree- 
ment—(Sup.  18.16)  Coman  v.  State  ex  rel.  Arm- 
strong. 4  Blackf.  241 ;  (1S40)  Harter  v.  Moore, 
-t  Blackf.  367;  (ISTtS)  Shook  v.  State  ex  rel. 
Stevens,  0  Ind.  113;  (1855)  Same  v.  Board  of 
Com'rs  of  Ripley  County,  Id.  461;  (1861)  Ilal- 
stead  V.  Brown,  17  Ind.  202;  (Super.  1871) 
Bohring  V.  Root,  Wils.  29;  (Sup.  1876)  Hogs- 
head V.  Williams.  55  Ind.  145;  (1879)  Lindeman 
V.  Rosenfield,  07  Ind.  246,  33  Am.  Rep.  79; 
(App.  18981  Voris  T.  Shotts,  50  N.  E.  484.  20 
Ind.  App.  220;  (1898)  Olson  v.  Cbism,  51  N. 
E.  373,  21  Ind.  App.  40;  (1905)  Durbin  v. 
Xorthwestern  Scraper  Co.,  73  N.  E.  287,  30  ind. 
App.  123. 

[c]     (Sap.  1846) 

The  gratuitous  giving  of  time  by  a  creditor 
to  his  principal  debtor  does  not  discharge  the 
surety,  though  the  latter  had  verbally  notified 
the  creditor  to  sue  the  principal,  who  was  then 
solvent,  but  who  afterwards  became  insolvent 
—Can  V.  Howard,  8  Blackf.  180. 

[dj  An  agreement  by  the  payee  of  a  note  to 
extend  the  time  of  payment  to  the  principal, 
for  a  usurious  consideration,  does  not  release 
the  surety,  as  such  agreement  is  invalid.— 
(Sup.  1858)  Shaw  v.  Binkard,  10  Ind.  227; 
(1859)  Goodhue  v.  Palmer,  13  Ind.  457. 

[e]  An  executory  agreement  to  extend  the  time 
of  payment  on  a  promissory  note  In  consideru- 
tion  of  usurious  interest  is  invalid,  and  will 
not  discharge  a  surety  thereon.— (Sup.  1801) 
Brown  v.  IlarneBs,  10  Ind.  248;  (18G1)  Hal- 
stead  r.  Brown,  17  Ind.  202. 
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[tl  (flnp.  1881) 
A  promise  hy  tbe  principal  debtor  to  pa^ 
the  amount  of  interest  already  due  is  not  a  con- 
sideration for  an  agreement  for  an  extension  of 
time  by  the  creditor,  sufficient  to  discharge  tbo 
surety.— Ilalstead  v.  Brown,  17  Ind.  202. 

A  promise  by  the  principal  debtor  to  pay 
illegal  interest  ia  not  such  a  considemtion  fur 
an  extension  of  time  by  the  creditor  as  wilt 
discharge  tlie  surety. — Id. 

Iss]  The  payment  of  interest  upon  a  note  In  ad- 
vance fs  a  sufficient  consideration  to  support  an 
aitreement  for  an  extension  of  time  to  the  prin- 
cipal, so  as  to  discharge  the  surety.— (Sup.  ISilfi) 
Redman  v.  Deputy,  2G  Ind.  33S;  (1881)  Kaler 
v.  Ilise,  79  Ind.  301. 

[b]    (Snp.  1ST3) 

Where  interest  has  been  paid  in  advance 
under  an  agreement  to  extend  the  time  of  pay- 
ment of  tlie  principal  debt,  it  is  not  of  any  im- 
portance in  a  suit  against  a  surety  that  tbe  rate 
of  interest  paid  was  greater  than  the  legal 
rate,— Hamilton  v.  Winterrowd,  43  Ind.  303. 

[I]  rSnp.  1S73) 
Where  a  guardian  procures  nn  extension  of 
the  time  for  payment  of  monoy  due  to  liis  wani 
by  a  more  agreement  to  pay  a  rate  of  interest 
which  the  guardian  is  bound  by  law  to  pay,  the 
guardian's  surety  is  liable  on  bia  bond  to  the 
ward.— Douglass  v.  State  ex  rel.  C'lianey,  44 
Ind.  G7. 

U]  (9«p.  1873) 
An  agreement  in  writing  to  pay  an  increas- 
ed rate  of  interest,  made  by  the  principal  maker 
with  the  bolder  of  a  promissory  note,  is  a  good 
consideration  for  an  extension  of  the  time  of 
payment;  and  wbeo  the  agreement  is  to  extend 
for  a  definite  period,  without  the  consent  ef  tbe 
surety,  it  will  discbarge  the  surety.— Huff  v. 
Cole,  45  Ind.  300. 

[k]    (Sop.  18T4) 

An  agreement  by  the  principal  to  continne 
to  pay  the  same  rate  of  interest  specified  in 
a  promissory  note,  thougb  greater  than  the  le 
gal  rale,  is  not  a  sutficient  consideration  to  sus- 
tain a  promise  to  extend  the  time  of  payment ; 
and  an  extension  upon  such  consideration,  with- 
out the  knowledge  or  consent  of  the  surety,  does 
not  discharge  the  surety. — Abel  v.  Alexander.  4't 
Ind.  523,  15  Am.  Rep.  270,  overruling  Pierce 
T.  Goldsberry  (1809)  31  Ind.  52. 

[1]  (Snp.ISTS) 

An  agreement  for  an  extension  between  the 
principal  maker  of  a  promissory  note  and  the 
payee,  without  knowledge  or  consent  of  the 
surety,  made  in  consideration  of  the  payment 
by  the  maker  to  the  payee  of  a  sum  greater 
than  tbe  interest  which  the  note  would  bear  for 
the  period  of  extension,  will  discliai^e  the  sure- 
ty.—White  V.  Whitney,  51  Ind.  124. 

[m]  A  surety  on  a  note  is  not  released  by  an 
extension  of  the  time  of  its  payment,  on  con- 
sideration that  tbe  principal  will  pay  the  in- 


terest therein  stipnlated.— (Snp.  1877)  Chris 
V.  Tattle.  5d  Ind.  155;  (1882)  Home  T.  il 
lin,  84  Ind.  574. 

[n]     (Sup.  1878) 

An  agreement  between  tbe  payee  or  h< 
of  a  note  and  the  principal  therein  for  at 
tension  of  the  time  of  payment  for  a  fixed 
defmite  period,  made  without  the  knowledf 
consent  of  the  surety,  in  the  note  and  fou 
upon  a  new  consideration,  will  discharge 
surety  from  any  liability  on  such  note; 
wliere  the  payee  of  such  a  note  extender 
time  thereof,  on  the  promise  of  the  princip 
pay  before  its  maturity  another  noteexecut 
him  alone  to  the  payee,  this  was  AeU  a 
cient  conjtiileration  for  such  extension. — Ba 
Smiley,  04  Ind.  431. 

[o]     (Sap.  1880) 

In  an  action  on  a  note,  where  a  defet: 
surety  alleged  an  extension  of  time  wit 
his  consent,  in  consideration  of  tbe  exec] 
of  security  for  the  note,  a  reply  that  tbe  ' 
of  the  security  was  inadequate  to  secuM 
debt  was  insufficient. — Underwood  t,  SampI 
Ind.  446. 

[p]    (Sap.  1880} 

Neither  payment  of  interest  already  di 
a  note,  nor  an  agreement  to  thereafter  pa 
lerost  at  a  reduced  rate,  constitutes  a  valid 
sideration  for  the  extension  of  the  time  of 
ment  of  the  note,  so  as  to  release  the  si 
thereon.— Dare  v.  Hall,  70  Ind.  545. 

[q]    (Sup.  18S1) 

A  retiring  partner,  who  by  agreement 
his  copartners  becomes  a  mere  surety  foi 
firm  debts,  is  not  discharged  by  an  oral  a 
ment  between  his  former  copartners  and 
holders  of  the  firm  note  to  pay  interest  th< 
at  10  per  cent,  in  advance,  Instead  of  K 
cent,  not  in  advance,  as  provided  for  b} 
note;  such  agreement  being  usurious,  am 
having  the  effect  to  extend  the  time  foi 
payment  of  the  note. — Williams  t.  Boyi 
Ind.  280. 

[r]    (Snp.  1881) 

The  payee  of  a  note,  who  agrees  witl 
maker  to  extend  the  time  of  payment  In 
fitderation  of  a  payment  of  usarious  inl 
for  a  time  already  elapsed,  thereby  discha 
the  surety,  cannot  claim  that  the  usury  a 
the  contract  for  the  purpose  of  holdli^ 
surety  still  liable;  usury  being  a  defense 
sunal  to  the  debtor.— Lemmon  v.  Wbitma 
Ind.  318,  39  Am.  Rep.  150. 

[8]  (Sup.  1881) 
Where  it  was  agreed  to  extend  the 
of  payment  of  a  judgment  against  prin< 
and  a  surety,  and  withhold  execution  thf 
provided  the  principals  procured  sureties  t 
tcr  bail  for  its  payment,  the  trouble  an 
<'unvenionce  in  procuring  ball  cannot  be 
to  constitute  a  sufficient  consideration  fo 
agreement  as  against  the  surety  claiming 
from  tbe  judgment,  but  the  security,  tbe 
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tnct  for  which  was  in  this  CMe  invalid,  must 
t»  regarded  as  the  real  consideiBtion,  and  the 
facDQTeDicDce  merely  incidental  thereto.— Sterne 
T.  Bank  of  Viacennes,  79  Ind.  549;  Same  t. 
Vhicenoes  Nat.  Bank,  Id.  598. 

[t]  (Siip.18S2> 
A  promise  to  pay  the  principal  in  iostall- 
mtDts  ii  not  a  snffident  coDsideratlou  for  an 
iprement  to  extend  the  time,  such  ae  would 
release  the  sarety.— Hnme  t.  Maselin,  84  Ind. 
574. 

[n]  (Sap.  1SS7) 
The  moral  obligation  of  a  discharged  back- 
nipt  to  pay  a  debt  is  snfficient  cooHideration  for 
an  extension  of  time  thereon,  so  as  to  discbarce 
his  surety— Post  v.  Loeey,  111  Ind.  74,  12  N. 
R  121,  60  Am.  Hep.  677. 

[T]    (S«*.  ISM) 

A  promise  to  dismiss  a  salt  on  a  piomis- 
nry  note,  and  to  extend  the  time  for  paying 
the  note  In  consideration  of  a  partial  payment, 
being  witbont  consideration  and  Told,  does  not 
discharge  the  surety  on  the  note.— Davis  v. 
Stoat.  120  Ind.  12,  25  N.  E.  8G2,  22  Am.  St. 
Sep.  565. 

[w]     {A  pp.  1898) 

Payment  of  interest  in  advance  is  sufficient 
ronsideration  to  support  an  agreement  for  ex- 
tension of  time  of  payment,  which  will  release 
a  surety.— .«5ciiieber  v.  Traudt,  49  N.  E.  605,  19 
Ind.  App.  349. 

tx]     (App.  1906) 

Pflyment  of  interest  already  accrued  is  not 
efficient  consideration  to  support  an  agreement 
for  eitension  of  time,  of  payment,  which  will 
release  a  surety.— Weaver  v.  Prehster,  77  N.  E. 
674,  37  Ind.  App.  582. 

Foi  Cases  thou  Otheb  States, 

See  40  Cekt.  Dig.  Princ.  &  8.  H  213- 
21S. 

See,  also,  32  Gyc.  pp.  199-202. 

1109.  Takii^  additloMAl  ov  rabstltnted 
BeciuitT. 

Contracts  and  conveyances  for  indemnity  by 
principal  to  sarety,  see  post,  8  175. 

[a]  <Sbp.  1881) 

A  snrety  consented  that  the  creditor  might 
ditcliarge  the  principal  debtor  upon  the  latter 
siring  security  for  One-fonrth  of  the  debt  within 
10  days,  and  agreed  that  he,  the  surety,  would 
remain  liable  for  the  remainintr  three-fourths. 
The  creditor  and  the  principal  debtor  agreed 
opon  snch  a  settlement,  but,  the  security  not 
being  furnished  within  the  10  days,  it  was  ac- 
cepted afterwards  by  the  creditor  as  a  fullijl- 
meut  of  the  agreement,  without  the  consent  ot 
the  surety.  Held,  that  the  surety  was  dis- 
t-barged.— Cariime!  v.  Xewton,  79  Ind.  1. 

[b]  (App.  1891) 

The  mere  fact  that  a  creditor  takes  an  ad- 
ditional security  at  the  time  of  the  execution  of 


the  contract  by  the  surety  will  not  of  itself 
dlschai^e  the  snrety,  unless  the  additional  se- 
curity operates  as  a  satisfaction  of  the  debt 
or  changes  the  liability  of  the  surety.- Spring- 
field Engine  &  Thresher  Co.  t.  Parle,  29  N.  £■ 
444,  3  Ind.  App.  173. 

Fob  Cases  frou  Othkb  States, 

See  40  Cent.  DiQ.  Princ.  &  8.  H  21&- 
222. 

See,  also,  32  Cyc.  pp.  221,  222;  note,  83 
Am.  Rep.  85. 

g  110.  JniiPMrnt  mMA  ftiteeiitlam  Asaiiut 

[a]  The  l>are  delivery  to  the  sheriff  by  a  cred- 
itor of  a  fieri  facias  against  the  principal  debt- 
or and  his  surety,  and  the  creditor's  counter- 
manding the  execution  before  a  levy,  are  not 
of  themselves  a  discharge  to  the  surety,  though 
the  debtor  had  sufficient  property  at  the  time  to 
pay  the  debt,  and  afterwards  became  insolvent. 
-(Sup.  1832)  Nayior  v.  Moody,  3  Blackf.  92 ; 
(1840)  Yandes  t.  Patterson.  6  Blackf.  301. 

lb]    (Sup.  1872} 

A  judgment  against  the  principal  on  an 
official  tiond  does  not  merge  the  liabilities  of  the 
sureties.— State  ex  re).  Griawold  v.  Roberts,  40 
Ind.  451. 

For  Cases  fbom  Other  States, 

See  40  Cent.  Dig.  Princ.  ft  S.  |$  223- 
225. 

See,  also,  32  Cyc.  pp.  190,  191. 
§111.  Payment  ot  other  satlsf«otioB  by 

Discharge  of  principal  without  payment  or  sat- 
isfaction, see  post,  §  118. 

Enforcement  by  surety  of  payment  or  other 
exoneration  by  principal,  see  post,  {  179. 

Payment  or  satisfaction  by  surety,  see  pos^  i 
131. 

Fob  Cases  fboh  Other  States, 

.See  40  Cent.  Dig.  Princ.  &       U  226- 
239. 

See,  also,  32  Cyc.  pp.  167-172. 

1 1 IX.           In  ceneraL 

[a]  (Sap.  1851) 

In  an  action  against  the  maker  and  surety 
of  promissory  notes,  it  appeared  that  the  matter 
offered  to  pay  the  notes,  but  by  an  oral  agree- 
ment retained  the  money  on  a  new  loan  without 
receiving  them.  Held,  tliat  this  was  a  payment 
of  the  notes  and  discharge  of  the  surety.- Mns- 
grave  v.  Glasgow,  3  Ind.  31. 

[b]  (Sup.  1881) 

In  suit  OQ  a  note  against  principals  and 
surety,  it  appeared  that  on  a  certain  occasion, 
when  one  of  the  makers  and  the  payee  were 
present,  the  surety  gave  notice  that  he  would 
not  remain  such  any  longer,  and  that  the  maker 
then  said  to  the  payee:  "If  you  will  let  our 
Qnn  have  the  money  on  our  own  note,  we  will 
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take  it;  otherwise,  we  will  pay  you  off."  To 
this  tbe  payee  replied  that  he  did  not  waot 
ttie  money,  that  he  would  take  the  Burety'H 
name  off  the  note,  and  that  he  woald  "bring 
down  the  note,  and  fix  the  matter  up,  and  either 
get  new  notes  or  take  the  money."  No  new 
note  waa  executed,  and  the  makers,  without  the 
surety's  knowledge,  paid  interest  on  the  note 
for  several  years,  until  they  became  insolvent, 
when  this  suit  was  brought.  Held,  that  the 
transaction  was  in  effect  a  payment  of  the  note 
and  a  reloan  i^f  the  money,  and  that  the  surety 
was  discharged,  and  that  the  keeping  of  the 
surety  so  long  in  ignorance  that  the  note  had 
neither  been  paid  nor  exchanged  £or  a  new  one 
bad  all  tbe  effect  of  a  fraudulent  concealment 
of  facts,  whether  so  intended  or  not— Taylor  v. 
Lohman,  74  Ind.  418. 

[c]  (Snp.  1SS2) 

Tlie  renewal  of  a  valid  note  by  giving  a 
forged  note  in  Its  place  does  not  constitute  a 
ptiyment  of  the  original  note,  nor  discharge  a 
mirety  or  indorser  theroon, — Ijovinger  v.  First 
Nat.  Bank  of  Madison,  81  Ind.  3.54. 

[d]  («ui».  1882) 

A  tender  of  property  in  payment  of  an  or- 
dinary note  does  not  release  the  surety.  In 
order  to  have  that  effect,  the  tender  must  be 
made  in  lawful  money.— Wilson  t.  McVey,  83 
Ind.  108. 

[e]  (8np.  188S) 

The  collateral  liability  of  tbe  surety  ends 
with  tbe  extinguishment  of  the  principal's  debt. 
—Bridges  V.  Blake,  106  Ind.  332.  6  N.  E.  S33. 

[f]  (Sup.  1888) 

Where  money  is  actually  produced,  and  an 
unconditional  offer  made  by  the  principal  debtor 
to  pay  at  once  bis  note  then  due,  and  tlie  cred- 
itor refuses  to  accept  it,  and  nsks  the  debtor  to 
retain  it,  the  sureties  are  discharged.— Spiirgeon 
V.  Smitha,  114  Ind.  4.13,  17  N.  E.  105. 

[gj    <App.  1892) 

In  en  action  on  a  guardiiin's  bond  to  re- 
cover  an  Indebtedness  against  tbe  ward's  estate, 
tbe  answer  states  a  valid  defense,  where  it  al- 
leges that  plaintiff  accepied.  in  extinguishment 
of  tbe  debt,  the  individual  note  of  tbe  giiardian. 
—Price  V.  Barnes,  7  Ind.  App.  1,  31  N.  E.  809, 
34  N.  E.  40S. 

[b]    (App.  1894) 

A  claim  allowed  against  the  estate  of  a  de- 
cedent on  a  promissory  note  on  which  tbe  de- 
cedent was  surety  is  discharged  by  the  subse- 
quent satisfaction  of  a  jiidenieiit  in  favor  of  the 
claimant  against  the  principal  on  the  note, 
though  tbe  judgment  was  for  le?s  than  the 
amount  for  which  the  claim  was  allowed.— Dick 
V.  Dumbauld,  10  Ind.  App.  508,  3S  N.  E.  78. 


Fob  Cases  fbou  Other  States, 
See  40  Cent.  Dig.  Princ.  &  S. 
234. 

See,  also,  32  Cyc.  p.  167. 


226- 


I  113.  — —  AppUeatloB  of  pKjBUita. 

[a]    (Sup.  1881) 

A  creditor  is  not  bound  to  apply  m( 
which  he  has  received  from  a  sale  of  prop 
on  which  be  has  made  advanc-es,  and  has  a 
to  the  payment  of  a  secured  debt,  in  the  ab» 
of  some  express  or  implied  agreement  to 
effect,  though  it  may  be  his  duty  to  apply 
surplus  remaining  after  the  discharge  of 
lien  to  tbe  payment  of  such  secured  debt,  ( 
cially  if  be  bad  knowledge  of  an  agreement 
tween  tbe  principal  and  his  surety  that  i 
should  be  done,  and  that  the  surety  wa*  i 
ing  on  tbe  creditor  to  do  so.- 'n'hite  t.  Been 
Ind.  239. 

For  Cases  from  Other  States. 

See  40  Cent.  Dig.  Princ.  &  S.  H  ' 

2.39. 

See,  also,  32  Cyc.  pp.  170-172. 

g  114.  Mimpplloatlon  of  fuds  or  moi 
ties  hj  oroditor. 

Right  of  surety  to  compel  recourse  to  otbe: 
curlties,  see  post.  |  189. 

[a]  (Snp.  1880) 

Where  the  payee  of  a  note  fails  to  coi 
with  bis  agreement  with  sureties  to  surre 
a  pre-existing  note  and  mortgage  securing 
same,  so  that  the  sureties  might  procure 
indemnity  mortgage  on  the  mortgaged  prop 
the  sureties  are  discharged  from  liabilit}'  od 
note,  and  are  not  confined  in  their  remed 
seeking  to  enforce  the  creditor's  agreemen 
compelling  him  to  surrender  the  note  and  < 
tel  mortgage  for  cancellation.— Jeffries  t.  Li 
73  Ind.  202. 

[b]  (Sup.  1891) 

Where  a  chattel  mortgagee  gives  no  n< 
of  the  sale,  and  fraudulently  represents  thai 
property  is  only  worth  $7(X>,  and  that  he  exi 
to  bid  that  sum  for  it,  thus  preventing  ol 
from  bidding  at  tbe  sale,  and  then  bids  in 
property  himself  for  ^150.  when  it  is  w 
$1,500,  which  was  more  than  the  mortgage  * 
such  conduct  relieves  the  sureties  on  the  n 
gage  note  from  liability. — Nichols,  Shephei 
Co.  V.  BuTCh,  128  Ind.  324,  27  N.  E.  737. 

Fob  Cases  fboit  Otheb  States, 

See  40  Cent.  Did.  Princ.  &  S.  ||  : 
243. 

See.  also,  82  Cyc.  p.  221. 

g  lis.  Release  or  loss  of  other  semuil 

[a]  (Sap.  1862) 
A  creditor,  who,  having  the  note  of 
debtor,  with  a  surety,  has  also,  or  afterv 
takes,  property  from  tbe  principal  as  a  pi 
or  security  for  the  debt,  must  bold  the  prop 
for  the  benefit  of  the  surety  as  well  as  binu 
and,  if  he  parts  with  it,  without  the  know! 
or  against  the  will  of  the  surety,  be  will 
his  claim  against  the  surety  to  the  amoun 
tbe  property  so  surrendered.- Stewart  v. 
vis'  Ex'r,  18  Ind.  74. 
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[b]  (5H».i8a) 
A.,  b&Ting  ncoTwed  jaSgment  against  B> 
u  principal  and  O.  as  surety,  had  execntioD 
inwd,  which  became  a  lien  on  personal  propeiv 
I7  of  B.  sofficieat  to  pay  it,  and  afterwards  be- 
came one  of  two  assignees,  under  a  fraudulent 
aarignment  by  B.  of  his  property,  with  knowl- 
edge of  the  fraud,  and  thereafter  removed  said 
ptoperty  from  the  county,  and  sold  the  same 
tnd  converted  the  process.  Held,  that  A-'s 
lets  discharged  C's  liability  as  surety.— Robe- 
son T.  Roberts,  20  Ind.  165,  83  Am.  Dec.  SOS. 

Id  (S«p.  18*8) 

The  loss  of  another  security,  in  consequence 
of  tbe  mere  passiveneSB  of  the  creditor,  as  by  his 
bilure  to  hare  a  mortgage  recorded,  in  the  ab- 
•rnce  of  a  request  to  act,  will  not  dischai^e  the 
Kirety.— Philbrooks  t.  McEweo,  29  Ind.  347. 

[d]    (Snp.  1ST5) 

It  is  the  duty  of  the  payee  of  a  note,  on 
vhicb  there  is  a  surety,  to  bold  all  securities 
wliif^  he  has  from  the  principal  in  the  note, 
whether  the  securities  existed  at  the  date  of  tbe 
note  or  were  given  afterwards;  and,  if  he  re- 
lesses  such  securities,  the  surety  on  the  note  will 
be  released  to  tbe  extent  of  tbe  value  of  the  se- 
corities  released.— Holland  t.  Johnson,  Gl  Ind. 
3^ 

[6]     (9«p.  1879) 

A  surety,  sued  by  a  creditor  for  tbe  debt  se- 
cured, cannot  defend  on  the  ground  that  his  co- 
surety misappropriated  property  delivered  him 
by  tbe  principal  as  collateral  securit^.—Prather 
V.  Young,  07  Ind.  480. 

[f]  (Sap.  ISSl) 
Where  a  creditor,  holding  two  mortgages, 
one  made  by  his  debtor  and  the  other  by  a  sure- 
ly, fails  to  assert  his  rights  under  the  former 
mortgage  in  an  action  broujiht  thereon,  whereby 
tbe  security  is  lost,  he  must  bear  the  loss  thus 
occasioned  by  his  negligence,  and  csnrot  come 
onto  tbe  surety  for  the  whole  debt— Moffitt  v. 
ncfhe,  77  Ind.  48. 

[Il  (8«v.J8Sl) 

Defendant  was  surety  on  a  note  secured  by 
second  mortgage  on  real  estate.  The  first  mort- 
gage was  foreclosed  by  suit  to  which  the  payee 
of  the  note  was  made  a  party,  and  he  allowed 
the  tune  for  redemption  from  the  foredosure 
sUe  to  expire  without  notifying  defmdant. 
Add,  that  this  was  no  defense  to  the  paj-ee's 
nit— Vance  t.  English.  78  Ind.  80. 

[h]    (Snp.  1&02> 

Wrongful  surrender  of  collateral  security  for 
t  debt  by  the  creditor,  without  tbe  knowledge 
of  a  surety  "therefor,  discharges  the  surety  from 
liability  to  the  extent  of  the  security  surrender- 
ed.-Sample  t.  Cochran,  82  Ind.  260. 

Where  defendant  executed  a  note  with  a 
married  woman,  as  her  surety,  the  fact  that  she 
was  married,  and  was  not  herself  bound  by  the 
note,  did  not  change  defendant's  relation  to  the 
debt,  and,  he  being  her  surety,  the  release  of  any 
wenrity  held  by  the  payee  against  such  married 


woman  released  defendant,  as  though  she  had  al- 
so been  bound  by  the  note.— Id. 

[1]     (Sap.  I8S2) 

A  creditor  who  releases  any  security  which 
he  holds  for  tbe  payment  of  bis  debt  thereby  re- 
leases a  su.43ty  pro  tanto.— Sample  t.  Oochian, 
84  Ind.  5M. 

Ul  (SBP.US4) 

A  prindpal  and  surety  were  jointly  sued. 
The  surety  agreed  to  be  defaulted  if  plaintiff 
would  first  exhaust  his  remedies  against  the 
principal.  Execution  was  taken  out,  and  by 
plaintiffs  laches  its  lien  on  the  principal's  prop- 
erty was  lost,  and  he  became  insolvent.  Held, 
that  the  surety  was  discharged.— Smith  t.  Mc- 
Kean.  90  Ind.  101. 

[k]    (Snp.  ISSS) 

Where  a  creditor  received  an  assignment  of 
fees  due  the  debtor  as  clerk  of  court,  agreeing  to 
collect  them  and  apply  them  to  his  debt,  and 
without  the  consent  of  the  surety  allowed  the 
debtor  to  make  the  collection  and  to  appropriate 
the  proceeds,  the  surety  was  released  to  that 
amount— Crim  v.  Fleming,  101  Ind.  154. 

If  tbe  surety  pays  tbe  debt,  he  will  be  en* 
titled  to  be  subrogated  to  the  rights  of  tbe  cred- 
itor. In  respect  to  additional  security;  and  if 
the  creditor  has  placed  It  beyond  his  control,  so 
that  he  cannot  assign  it  to  the  surety,  the  latter 
will  be  discharged.— Id. 

A  creditor,  who  does  not  use  reasonable 
diligence  to  make  collateral  securities  available, 
is  liable  to  the  surety  for  their  loss  resulting 
from  such  neglect,  although  he  received  no  notice 
from  the  surely. — Id. 

[I]     (Sap.  1SS6) 

An  sffirmative  act  of  s  creditor,  such  as  tbe 
release  or  fraudulent  surrender  of  collateral  se- 
curity, whereby  sn  indemnity  of  which  the  sure- 
ty might  avail  himself  is  put  out  of  his  reach, 
discharges  tbe  surety  pro  tanto,  but  tbe  mere 
passivenesH  of  the  creditor  in  the  collection  of 
his  debt,  either  from  the  principal  debtor  or 
from  collateral  securities  held  by  him,  is  not 
sufficient  ground  for  discharging  the  surety.— 
WasBon  V.  Hodshire.  8  N.  E.  621.  lOS  Ind.  26. 

The  surety  is  not  released  by  the  failure  of 
the  creditor  to  pay  delinquent  taxes  on  land  em- 
braced In  a  mortgage  held  as  collateral  security. 
—Id. 

[m]    (Sap.  1S90) 

Land  which  is  conveyed  by  a  principal  judg- 
ment debtor  to  one  liable  as  surety,  after  the 
judgment  has  become  a  Hen  thereon,  is  not  dis- 
charged from  the  lien  in  the  hands  of  the  surety 
by  the  reassignment  to  tbe  principal  by  tbe  judg- 
ment creditor  of  collateral  which  after  such  con- 
veyance was  assigned  to  him,  to  be  applied  on 
tbe  judgment.— Crim  T.  Fleming,  123  Ind.  438, 
24  N.  E.  358. 

Fob  Gases  tboh  Otheb  States, 

See  40  Cent.  Dio.  Princ.  &  S.  Sf  244- 
268. 

See,  also,  32  Cyc.  pp.  210-218. 
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S  116.  Reloue  of  eo-savety. 

[a]  A  surety  is  discharged  from  liability  by 
a  release  of  a  cosurety  witliout  his  consent. — 
(Sup.  1872)  Stockton  v.  Stockton,  40  Ind.  225; 
(1<JU1»)  Hunter  v.  First  Nat  Bank,  172  Ind.  tl2, 

87  N.  E.  734. 

Ibi    (Sap.  1S75) 

A  guardian,  in  purcbastng  land  for  herself, 
used  in  payment  a  note  given  her  as  guardias  on 
the  sale  of  her  ward's  land;  and  the  ward,  upoA 
coming  of  age,  ratified  and  coufirmed  in  writing 
the  purchase  as  an  investment  of  bi^^  estate,  itnd 
released  all  right  of  action  against  certain  nam- 
ed sureties  ot>  ttie  l>ond  of  his  guardian,  but  ex- 
pressly excepted  others.  Held  ttiat,  by  such 
ratification  and  release,  a  surety  so  exoi  jited 
therefrom  was  also  released. — Tyner  r.  llamil- 
lon,  51  Ind.  230. 

[c]  (Sap.  IST7) 
In  an  action  on  a  note,  brought  by  the  paj'ee 
bank  against  P.,  a  surety  deceased,  P.'s  admin- 
istrator set  up  that  R..  a  co-surety,  had,  with 
the  bank's  consent  and  within  the  time  ne:-ossnrj- 
for  ser\'ice  of  process  after  maturity  of  tlie  note, 
executed  an  as--si?;nment  for  the  benefit  of  his 
creditors,  providing  that  the  assignee  sltould  com- 
plete his  trnst  within  three  years.  Held  that,  as 
such  assignment  would  have  been  no  bar  to  an 
action  on  the  note  against  R.,  within  three 
years,  the  assent  did  not  injure  P..  and  the  estate 
was  not  relFased  from  liability.  The  a»ii;>nmpnt 
was  not  alFected  by  such  assent. — Paul  v.  Log- 
ansport  Nat.  Bank,  GO  Ind.  109. 

Fob  Cases  from  Other  States. 

See  40  Cext.  Did.  Princ.  &  S.  SS  -^<^- 
282. 

See,  also,  32  Cyc.  pp.  15G-15S. 

1 117.  VaaatlLOTlMd  pajment  to  prinol- 
p«l. 

[a]  (Sap.  1884) 

Where  sureties  are  sued  on  a  bend  condition- 
ed for  the  performance  of  work  by  the  principal 
under  a  contract,  an  answer  that  plaintiff  had 
failed  to  comply  with  the  terms  of  the  contract 
requiring  the  retention  of  10  per  cent,  of  sums 
earned  by  the  principal,  but  lud  paid  over  to  bim 
the  full  amount,  is  demurrable  as  a  defense  to 
the  entire  cause  of  action,  though  the  snrreniler 
of  the  security  alleged  might  constitute  a  defense 
pro  tanto.— Weik  t.  Pugh,  92  Ind.  382. 

[b]  <App.lM3) 

A  building  contract  provided  that  the  con- 
tractor should  refund  to  the  owner  all  moneys 
the  latter  was  compelled  to  pay  in  discharge  of 
any  Hens  after  all  payments  were  made.  lu  an 
action  on  the  contractor's  bond  the  answer  al- 
leged that  the  owner  neglisentb',  and  in  viola- 
tion of  the  contract,  paid  the  contractor  money 
when,  at  the  time  of  payments,  if  she  had  used 
any  caution,  she  could,  by  withholding,  as  she 
bad  a  right  to  do,  have  saved  herself  harmless. 
Jlvld  not  to  show  such  negligence  as  would  re- 
lieve the  surety.— Hedrick  t.  Robhins,  06  N.  E. 
704,  30  Ind.  App.  595. 


[e]    (App.  1908) 

A  bond  of  a  surety  ot  a  contractor  t< 
stall  a  heating  [dant  in  a  public  school  b 
tng  on  which  there  could  be  no  right  to  mec 
Ics'  liens,  conditioned  on  the  contractor  perf 
log  the  contract  and  paying  laborers  and 
terialmen,  inured  to  the  benefit  of  the  school 
trict  and  laborers  and  materialmen,  and  tlu 
bilily  of  the  surety  in  favor  of  the  laborers 
materialmen  was  not  discharged  because  ol 
failure  of  the  school  district  to  retain  in  its 
session  the  8i>ecified  part  of  the  contract  ] 
until  the  completion  of  the  work,  though 
bond  was  not  required  by  a  statute.— Ui 
States  Fidelity  &  Guaranty  Co.  t.  Am« 
lllou  er  Co..  41  Ind.  App.  020,  84  N.  E. 
Same  v.  American  Radiator  Co.,  41  Ind. 
711',  84  N.  E.  558. 

The  failure  of  the  obligee  in  a  bond, 
ditioned  on  a  contractor  in  a  building  con 
perfurmlug  the  contract  ana  paying  mati 
mcu,  to  retain  the  stipulated  per  cent,  ol 
contract  price  until  the  completion  of  the  .wi 
net  such  an  alteration  of  the  contract  as  wi 
lease  the  surety  from  bis  liability  to  man 
men. — Id. 

Fob  Cases  fbom  Other  States, 

Ske  40  Cekt.  Dig.  Princ  &  S.  SS 
285. 

See.  also,  32  Cyc.  p.  170 ;  note,  5  L.  1 
(X.  S.)  41& 

S  118.  Discharge   of   principal  wit! 
payment  or  aatlsf  aetion. 

tal   (Sap.  1842) 

In  debt  on  a  replevin  bond  against  the 
cipal  and  surety,  the  surety  let  Judgment  i 
default.  The  principal  pleaded  an  absolut 
lease,  and,  on  demurrer  to  his  plea,  obti 
judgment.  Held,  that  the  plaintiff  could 
have  damages  assessed  against  the  sure 
Thomas  t.  Wilson,  6  Rlackf.  203. 

[bl    (Snp.  1887) 

Where  the  discharge  of  the  principal  ' 
place  by  operation  of  law,  as  by  an  adjudin 
in  bankrutcy,  the  surety  is  not  released  the 
—Post  V.  Losey,  111  Ind.  74,  12  N.  E.  12: 
Am.  Rep.  077. 

[c]  fSop.  1895) 

Where  the  makers  of  a  note  success 
defend  an  action  thereon  on  the  ground  of  fa 
of  consideration,  their  discharge  releases  the 
ty,  thotij:b  judgment  by  default  has  been  rem 
against  bim  in  the  same  action.  —  Micheni 
Spriuglield  Kncine  &  Thresher  Co^  142 
130,  40  N.  E.  679,  31  L.  R.  A.  68. 

[d]  (App.  1898) 

It  is  no  defense  to  an  action  against  a  i 
ty  on  a  bond  conditioned  for  performance 
contract  that  be  relied  on  information  from 
contractor  that  he  bad  been  released  from 
contract,  and  consequently  neglected  to  carrj 
the  contract  and  save  himself  harmless— 1 
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«f  SnlliTan  t.  Ouggage,  52  N.  E.  110,  21  Ind. 
App.  667. 

Fob  Cases  fbom  Other  States, 

See  40  C^KT.  Dio.  Princ.  ft  S.  H  289- 
293. 

See,  also,  32  Cyc.  pp.  151,  152 ;  notes,  30 
Am.  Dec.  257,  73  Am.  Deo.  297. 

]  121.  K^Usemee      eredltos  Im  c«mevaL 

Acts  requisite  to  fix  liability,  eee  ante,  |  86. 
Belease  or  loss  of  other  security,  see  ante,  | 
115. 

W  (App.l904> 
Safeties  on  the  bond  of  an  agent  for  faitfa- 
fiil  performance  of  his  contract,  which  provides 
that  collections  made  by  bim  shall  be  turned  over 
to  the  employer  at  the  end  of  each  month,  are 
discharged,  it  not  having  enforced  this,  though 
knovins  its  funds  were  being  misir^proprtated 
by  bim.— Indiana  &  O.  Live  Stock  Ins.  Co.  v. 
Bender,  68  N.  B.  6dl,  32  Ind.  App.  287. 

Job  C.^ses  from  Other  States, 

See  40  Cent.  Dig.  Prine.  &  S.  tS  208- 
301. 

See,  also,  32  Cyc.  p.  91. 

1 1S2.  Failure  to  terminate  employment 
or  contmot  after  default. 

[B]  (Sap.  18SS) 
Notice  to  a  bank  that  its  cashier  is  addicted 
to  dmnkenness.  gambling,  aod  similar  vices  will 
not  release  the  sureties  on  his  bond  from  liability 
for  a  defalcation,  unless  it  is  shown  that  such 
vices  affected  the  cashiers  fitness  to  perform  the 
duties  of  his  office— La  Rose  v.  Logansport  Nat. 
Bank.  102  Ind.  332. 1  N.  E.  805. 

m    (App.  1902) 

Laches  of  the  common  conndl  of  a  city  and 
the  sdHWI  board  in  re-electing  the  treaaarer  of 
the  board  as  a  member  thereof,  and  aa  its  treas- 
urer, when  be  is  a  defaulter,  does  not  relieve 
from  liaUIi^  the  sureties  on  his  official  bond  giv- 
en for  the  second  term.— Hc^ne  v.  State  ex  rel. 
Board  of  School  Omi'rs,  62  N.  E.  6o6,  28  Ind. 
App.  285. 

Fob  Cases  fbom  Other  States, 

See  40  Cert.  Dia.  Prlnc.  &  S.  H  302, 
308. 

See,  also,  32  Cyc.  pp.  78,  79. 

1 123.  N^Mt  t«         notlM  to  saretr  of 
defavlt. 

Notice  or  demand  as  condition  precedent  to  ac- 
tion by  creditor,  see  post,  |  139. 

Ul     (Sap.  1860) 

A  surety  is  bonnd  with  his  principal  as  an 
original  promisor,  and  his  obligation  to  pay  is 
equally  absolute.  He  is  held  ordinarily  to  know 
every  default  of  his  principal,  and  cannot  pro- 
tect himself  by  the  mere  indulgence  of  the  cred- 
itor or  by  the  want  of  notice  of  the  default  of 
tlie  principal,  however  much  such  indulgence  or 
want  of  notice  may  in  fact  injure  him. — McMil* 


Ian  V.  Bull's  Head  Bank,  32  Ind.  11,  2  Am. 

Rep.  323. 

tt>]    (Sap.  I8S4) 

Sureties  on  a  bond,  conditioned  that  the 
principal  will  perform  a  contract  for  work,  are 
not  entitled  to  notice  of  bis  failure  to  perform 
the  contract.— Weik  v.  Pugh,  92  Ind.  382. 

[c]    (Sap.  1888) 

A  surety  or  joint  promisor  is  bound  to  take 
notice  of  the  default  of  his  principal.  As  to  ei- 
ther, notice  of  nonpayment  is  not  necessary. — 
Pool  r.  Anderson,  18  N.  E.  445,  116  Ind.  88, 
1  L.  R  A.  712. 

Fob  Cases  from  Othkb  States, 

See  40  Cert.  Dio.  Princ.  ft  S.  H  804^' 
311. 

See,  also,  32  Cyc.  p.  176. 

S  124.  Megleot  to  act  or  prooeed  against 
principal. 

Conditions  precedent  to  action  against  surety, 

see  post,  §§  137-139. 
Right  of  surety  to  compel  recourse  to  principal, 

see  poet,  {  168. 

Fob  Cases  frou  Other  States. 

See  40  Cent.  Dig.  Prine.  &  S.  {{  312- 
301. 

See,  also,  32  Cyc.  pp.  01-97. 

§  12S.    In  general. 

[a]  The  mere  forbearance  of  a  creditor  to  pros- 
ecute his  debtor  does  not  discharge  a  surety  on 
the  obligation.— (Sup.  1832)  Naylor  v.  Moody,  3 
Blackf.  92;  (1840)  Yandes  v.  Patterson,  5 
Blackf.  301;  (1860)  Kirby  T.  Studehaker,  15 
Ind.  45. 

[b]  (Sap.  18C5) 

The  sureties  upon  the  bond  of  a  commis- 
sioner appointed  by  the  court  to  sell  property  up- 
on a  petition  for  partition  are  not  discharged  by 
the  mere  neglect  of  the  obligee  to  sue  the  prin- 
cipal, when  they  have  not  given  him  notice  to 
sue.— Owen  v.  State  ex  reL  Owen,  25  Ind.  107. 

[c]  (Sap.  ISCS) 

In  an  action  on  an  administrator's  bond,  an 
answer  by  the  snretiea,  alleging  that  the  admin- 
istnitor  was  for  a  long  time  after  the  execution 
of  the  bond  solvent,  and  that  the  heirs  and  the 
court  had  dismissed  proceedings  against  him  by 
citation  to  compel  him  to  account,  without  the 
consent  of  the  sureties,  is  bad.— Owen  v.  State 
ex  lel.  Owen,  ^  Ind.  371. 

[dl     (Snp.  1372) 

A  note  was  made  by  one  as  principal  and 
another  as  surety.  The  principal  died,  and  his 
estate  was  solvent  and  was  settled.  The  payee 
of  the  note  did  not  file  it  as  a  claim  against  tl:e 
estate  of  the  principal.  Held,  that  his  failure  lo 
file  the  note  as  a  claim  against  the  estate  of  the 
principal  did  not  defeat  his  right  of  actitn 
against  the  surety.— Fetrow  v.  Wiseman,  40  Ind. 
148. 
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[«]     (Sup.  1878) 

Mete  delay  in  levjring  on  the  property  of 
the  principal,  nnder  a  Juctement  against  him  and 
the  attrety,  will  not  discbarge  the  surety,  al- 
though procured  by  the  creditor's  positive  direc> 
tion,  and  meanwhile  the  principal  disposes  of  all 
his  leviable  property.— Jeranld  T.  Trippet,  62 
Ind.  122. 

[f]  Mere  forbearance  or  delay  of  the  creditor  in 
proceeding  to  collect  a  debt,  in  the  absence  of  a 
binding  agreement,  made  on  a  valid  coDsidera- 
tion,  or  the  surrendering  of  securities,  or  the  re- 
lease of  a  lien,  or  some  active  fraud,  which  re- 
sults in  injury  which  a  surety  had  no  means  of 
averting  will  not  discharge  the  surety.— (Sup. 
1881)  Taylor  v.  Lohman.  74  Ind.  418:  (1890) 
May  V.  Reed.  25  N.  E.  216, 125  Ind.  190. 

[El    (Sup.  1881) 

Execution  was  issued  against  a  principal 
and  sureties,  which  could  have  been  satisGed  in 
part  by  the  property  of  the  principal;  but  with 
consent  of  the  creditors  no  levy  was  made. 
Held,  that  the  sureties  were  released  to  the  ex- 
tent that  the  execution,  might  have  been  satisfied. 
—Sterne  v.  Bank  of  Vincennes,  79  Ind.  540; 
Same  v.  First  Nat.  Banlt  of  Vincennea,  Id.  56(); 
Same  v.  McKinney,  Id.  678. 

[b]   (Sop.  1882) 

An  agreement  by  a  creditor  with  the  sure- 
ty on  a  note  to  sne  forthwith  must  be  found- 
ed on  some  new  consideration. — Mendel  v. 
Caimes,  84  Ind.  141. 

[1]  (Sup.  1S90) 
In  the  absence  of  a  statutory  notice,  the 
mere  failure  of  the  holder  of  a  note  to  attempt 
to  collect  until  the  principal  maker  has  become 
insolvent  docs  not  release  a  maker  who  has 
signed  the  note  as  surety.— May  v.  Reed,  125 
Ind.  199,  25  N.  E.  216. 

[]]   (Sap.  1898} 

Where,  in  an  action  by  one  mortgagee 
to  foreclose  his  s^nrate  interest  the  other  mort- 
gagees are  made  defendants,  and  by  making 
default  forfeit  their  r«nedy  against  the  pn^r- 
ty,  the  lien  of  a  mortgage  giv«i  them  as  sec- 
ondary security  is  thereby  released. — O'Brien 
V.  Moffltt.  133  Ind.  6G0,  33  N.  E.  016,  36  Am. 
St.  Rep.  566. 

Fob  Cases  fbou  Other  States, 

See  40  Cent.  Dig.  Princ.  &  S.  H  312- 
328. 

See,  also,  32  Cyc.  pp.  91-07. 

1 126.  •—  Notloa  hj  snrety. 

[a]  If  a  surety  in  a  promissory  note  that  is 
due  apprehend  the  insolvency  of  the  principal 
or  his  removal  from  the  state,  he  may  require 
the  holder  of  the  note,  by  notice  in  writing  as 
provided  by  the  statute,  to  sue  on  It,  whether 
the  prindpal  be  insolvent  or  not;  and,  if  the 
holder  fail  to  aue  on  the  note  within  a  reason' 
able  time  after  such  notice,  the  surety  will  be 
discharged.- (Sup.  1840)  Reid  v.  Cox,  5  Blackf. 
312;  (1851)  Overturf  v.  Martin,  2  Ind.  507. 


[b]  (a«p>  iffii) 

^liere  the  surety  on  a  note  leqnired  the 
holder  to  sue  by  notice  In  writing,  the  fact 
that  a  suit  was  instltnted  at  the  next  term 
after  notice  given,  and  for  some  cause  dismis- 
sed, was  no  evidence  of  diligence,  since  the  anit 
should  have  Iwen  properly  brought  and  duly 
prosecuted.— Overturf  v.  Martin,  2  Ind.  507. 

[c]  (Sap.  tSST) 

The  provisions  of  the  statute  requiring  no- 
tioe  by  a  surety  to  the  creditor  to  proceed 
against  the  principal  to  be  in  writing  must  be 
complied  with,  and  verbal  notice  will  not  op- 
erate to  release  the  surety.— Golerick  t.  Mc- 
Cleaa,  9  Ind.  245. 

[d]  (Sup.  18S9) 

A  creditor  is  not  bonnd  to  follow  the  prin- 
cipal debtor  out  of  the  state  upon  notice  giv- 
en 1^  the  surety  to  bring  suit  on  the  obllga- 
tion.— Rowe  v.  Buchtel,  18  Ind.  381. 

A.  gave  his  note,  dated  April  1,  1852.  to 

B.  ,  with  C.  as  surety.    In  November,  1856. 

C.  gave  B,  written  notice  to  sue  the  note;  but 
A.  had  then  left  the  state,  and  he  never  re- 
turned to  it,  but  died  in  Ohio,  leaving  no  prop- 
erty and  having  no  administrator  In  Indiana. 
At  the  second  term  of  the  court  of  common 
pleas  after  receiving  the  notice,  B.  sued  C. 
C.  defended  on  the  ground  that  he  had  not  been 
sued  at  the  first  term  after  notice;  but  it  was 
held  that  the  notice  to  sue  did  not  operate  aa 
a  requirement  to  sne  the  surety,  and  that  a 
suit  against  the  surety  was  not  necessary  to  se- 
cure any  rights  against  the  principal,  as  he 
could  have  paid  the  note  at  any  time  without 
suit,  and  then  proceeded  against  the  prinet- 
pal.— Id. 

[el     f  Smp.  1860) 

Where  notice  is  given  by  a  surety  to  the 
creditor  to  sue,  as  provided  by  the  statute,  It 
is  the  duty  of  the  creditor  to  bring  bis  suit  In 
the  court  having  jurisdiction,  the  term  of  which 
will  thereafter  first  commence.— Graft  t.  Dodd, 
15  Ind.  380. 

in     (Sap.  18(1) 
A  surety's  right  to  give  notice  to  the  cred- 
itor to  sue,  and  to  secure  his  release  if  suit  ts 
not  brought,  is  a  right  by  statute,  and  not  at 
common  law.— Halstead  v.  Brown,  17  Ind.  202. 

[g]   (Sup.  ISO) 

On  May  3,  1861,  A.  as  principal  and  B. 
and  C  as  anreties  executed  a  joint  note  to  D.. 
who  Indorsed  it  to  E.,  who  on  Angnat  27, 
1801,  recovered  judgment  on  it  by  default 
against  B.  and  C;  process  being  returned  "Not 
found"  as  to  A.  On  December  6,  1861,  B. 
and  C.  in  writing  notified  E.  to  sne  A.  on  the 
note.  E.  failed  to  do  bo,  but  sued  out  his  ex- 
ecution against  B.  and  C,  who  therenpon  filed 
their  complaint  to  enjoin  the  collection  of  the 
judgment  of  them.  Held,  that  E.,  having,  be- 
fore receiving  the  notice,  sned  all  the  makera 
of  the  note,  and  recovered  Judgment  against  all 
on  whom  he  could  get  service  of  process,  could 
not  be  required  to  bring  another  suit  before  he 
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eonU  STaO  himaelf  of  that  jndgment,  anless 
nine  eqnitable  ground  wu  apeciolly  shown  en- 
tiQlns  them  to  socb  relief.— Irwin  t.  Helgen- 
iwrg.  21  Ind.  106. 

[h]  (Sbp.1868) 

A  telegram  to  the  holder  of  a  note  b;  the 
lurety  in  the  following  terms:  "Express  Nol- 
ind  &  Go.'b  note  to  Esqnire  BeDDett.  for  col- 
lection, to^ay.  Don't  foil," — was  not  a  suffl- 
cieat  "notice  in  writinfc."  within  the  meaning 
of  2  Gar.  &  H.  St.  S§  672.  (173^  discharging 
a  snretT  on  failure  of  the  creditor  to  sue  the 
principal  after  notice  hy  the  surety  to  do  so.— 
Kaufman  t.  Wilson,  29  Ind.  604. 

ni  (8»p.l871) 

After  the  maturity  of  a  cause  of  action, 
and  after  notice  in  writing  has  been*  given  by 
a  aarety.  to  the  obligee,  or  creditor  to  fortb- 
witfi  Institute  an  action  on  the  contract  a  neg- 
lect to  institute  such  suit  for  nearly  fourteen 
months  will  discharge  the  surety.— Root  t.  Dill, 
38  Ind.  1G9. 

(J1    (Sop.  1ST3) 

2  Gav.  &  H.  St  p.  306,  {  672.  provides 
tbat  any  person  bound  an  surety  for  another, 
vhen  the  right  of  action  has  accrued,  may  by 
notice  in  writing  require  the  creditor  or  obligee 
to  bring  an  action  against  the  principal ;  and 
section  673  provides  that  If  the  creditor  or 
obligee  shall  not  proceed  to  faring  such  action 
within  a  reasonable  time,  and  prosecute  it  to 
Jndgment  the  surety  shall  be  discharged.  Held 
that  to  enable  the  party  to  proceed  under  these 
firovisions,  he  must  have  been  a  surety  at  the 
inception  of  the  contract— Fensler  t.  Prather, 
43  Ind.  110. 

Where,  upon  a  dissolution  of  co-partner- 
ship between  two  makers  of  a  note  f^vea  for 
firm  purposes.  It  was  agreed  that  one  was  to 
collect  the  assets  of  the  firm  and  pay  its  debts, 
and  the  other  (the  defendant)  was  to  pay  his 
diare  of  any  deficit  and  thereafter  the  defend- 
snt  paid  the  plaintifF.  who  waa  aware  of  the 
agreement  one-half  of  the  note  on  biR  consent- 
ing  to  relieve  Um  from  further  liability  there- : 
on,  IDd  to  look  to  the  other  partner  for  the 
other  half,  held,  that  the  arrangement  between 
the  partners  and  the  part  payment  of  the  note : 
did  not  so  change  the  relations  between  the 
former  partners  as  to  make  the  defendant  a 
mrety  for  his  former  partner  for  the  payment 
of  file  r^doe,  so  as  to  bring  them  within  the 
pTDTisions  of  2  Gar.  ft  H.  St.  p.  306,  IS  672, 
673,  for  a  discharge  of  the  snre^,  by  notice  to 
the  creditor  to  proceed  against  the  principal 
IDd  the  latter's  failure  to  do  so^Id. 

A  notice  by  a  surety  to  the  creditor  that, 
if  the  latter  thought  the  surety  liable,  he  would 
take  notice  to  proceed  accordingly  and  legally, 
was  not  snfOcient  to  require  the  creditor  to  sue 
forthvith  on  the  note.— Id. 

m    (Sap.  1874) 
A  surety  who  contests  bis  liability  on  the 
fTODiid  that  the  principal,  deceased,  lias  left  an 
(State  sufficient  for  payment  of  debts,  and  that 


tiie  surety  has  notified  the  creditor  to  proceed 
against  the  estate,  which  the  lattw  has  n^ 
lected  to  do,  must  show  that  the  estate  is  sit- 
uated within  the  state  where  the  surety  is  sued, 
and  that  administration  has  been  had  upon  it. 
—Whittlesey  v.  Heberer,  48  Ind.  260. 

[1]     (Snp.  1876) 

A  surety  upon  a  contract  In  writing,  on 
which  the  right  of  action  has  accrued,  cannot 
avail  himself  of  the  remedy  provided  by  Code, 
§8  672,  673.  by  giving  notice  in  writing  to  an 
attorney  of  the  creditor  or  obligee,  directing 
such  attorney  forthwith  to  institute  an  action 
upon  the  contract.— Driskill  V.  Board  of  Com'rs 
o£  Washington  County,  53  Ind.  532. 

[m]    (Sop.  lS7e) 

The  surety  on  a  contract  for  the  payment 
of  money  made  in  the  state  is  not  discharged 
by  the  failure  of  the  payee  on  notice  in  writ- 
ing by  the  surety  to  bring  suit  on  the  contract 
in  another  state,  where  such  nonresident  prin- 
cipal has  property  out  of  which  the  amount  of 
such  debt  might  have  been  made,  and  on  trial 
of  a  suit  against  such  surety,  evidence  cannot 
be  given  as  to  the  principal's  having  such  prop- 
erty in  another  state.- Conklin  v.  Conhlin<k&4 
Ind.  280. 

[d]  (Sap.  1877} 
Under  the  statute  requiring  a  notice  In 
writing  to  be  given  by  the  surety  on  a  note  to 
the  holder  requiriuR  him  to  proceed  against 
the  maker,  a  verbal  agreement  by  the  holder 
to  do  BO  la  response  to  a  verbal  notice  will  not 
release  the  surety. — Chrisman  t.  Tuttle,  58  Ind. 
163. 

[O]    (Snp.  1879) 

In  the  absence  of  any  statutory  provision 
on  the  subject  if,  after  a  debt  is  doe,  the  sure- 
ty requests  the  creditor  to  sue  the  principal, 
who  is  then  solvent,  and  the  creditor  fails  to 
do  so,  and  the  principal  afterwards  becomes  in- 
solvent, the  surety  is  not  thereby  discharged. 
—Miller  v.  Arnold,  65  Ind.  488. 

A  verbal  request  by  the  surety  to  the  hold- 
er of  a  note  to  enforce  its  payment  by  suit 
against  the  principal  is  unavailing  to  discharge 
such  surety  when  disregarded  by  one  holder. 
—Id. 

[p]     (Sop.  1880) 

Code  18r)2,  SS  *572,  673,  (2  Rev.  St.  187C, 
p.  276),  provide  that  any  person  bound  as  sure- 
ty on  any  contract  in  writing  for  the  payment 
of  money  or  the  performance  of  any  act  when 
the  right  of  action  has  accrued  may  require, 
by  notice  in  writing,  the  creditor  or  obligee 
forthwith  to  institute  an  action  on  the  con- 
tract and  tbat.  if  the  creditor  or  obligee  shall 
not  proceed  within  a  reasonable  time  to  bring 
his  action  on  such  note  and  prosecute  the  same 
to  judgment  or  execution,  the  surety  shall  be 
discharged  from  all  liability  thereon.  Held, 
that  these  provisions  are  applicable  to  joint 
and  several  notes  executed  fay  the  principal  and 
surety,  payable  at  a  bank  in  the  state  and  ne- 
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ffotiftble  as  inlaad  bills  of  exchange  and  indors- 
ed before  maturity  to  a  bona  fide  holder  with- 
out notice  of  the  fact  of  8uret,vshii>  by  one  of 
the  makers.— McCoy  t.  Lockwood,  71  Ind.  310. 

Code,  I  tt72  (2  Rct.  St  1876,  p.  270),  pro- 
Tides  that  any  person  bound  as  surety  on  any 
contract  In  writing  for  the  payment  of  money 
or  the  performance  of  any  act  when  the  right 
of  action  has  accrued  may  require  by  notice  In 
writing  the  creditor  or  obltgee  forthwith  to  In- 
stitnte  an  action  on  the  contract.  A  surety  on 
certain  notes  sfter  the  maturity  thereof  left  at 
the  residence  of  tiie  holAer  a  written  notice  to 
forthwith  institute  an  action  thereon.  When 
the  notice  was  left  at  the  holder's  residence, 
holder  was  temporarily  absent  from  home,  and 
the  surety  gave  the  notice  to  the  holder's  wife, 
and  requested  her  to  gire  It  to  the  holder. 
Held,  that  the  service  of  the  notice  was  suffi- 
cient in  Tiew  of  section  702,  providing  that,  in 
all  cases  where  no  notice  is  reqnlred  by  the 
act.  It  may  be  served  by  the  proper  officer  oi 
tiny  other  person. — Id. 

Code.  S  672  (2  Rev.  St.  1876,  p.  276).  pro- 
Tides  that  any  person  bound  as  surety  on  sny 
contract  in  writing  for  the  payment  of  money 
or  the  performance  of  any  act  when  the  right 
of  action  has  accn'ed  may  require,  by  notice 
In  writing,  the  creditor  or  obligee  forthwith  to 
institute  an  action  on  the  contract  Section 
673  provides  that,  if  the  creditor  or  obligee 
Khali  not  proceed  within  a  reasonable  time  to 
bring  his  action  on  such  contract  and  prose- 
cute the  same  to  judgment  and  execution,  the 
surety  shall  be  discharged  from  all  liability 
thereon.  Held,  that  an  action  commenced  more 
than  three  years  after  the  service  of  the  no- 
tice nnder  the  statute  Is  not  commenced  with- 
in a  reasonable  time. — Id. 

[al    (."op.  1880) 

TTnder  2  Rev.  St.  1870.  p.  270,  S  072.  pro- 
viding that  if  a  creditor  fail  to  sue  a  principal 
■debtor  after  notice  by  the  surety  to  bring  ac- 
tion forthwith,  a  notice  by  a  surety  to  the 
holder  of  a  note  "to  proceed  at  once  to  collect 
the  note"  is  sulBeient — Franklin  t.  Franklin. 
71  Ind.  573. 

[r1  (Smp.lSS» 

Said  provisions  of  Code  18S2,  H  672,  673 
<ReT.  St  1881.  H  1210,  1211),  apply  where  the 
principal  has  died  and  the  surety  has  notified 
the  creditor  to  present  his  claim  against  the 
administrator  of  the  principal.— Dally  t.  Rob- 
inson, 86  Ind.  3S2. 

A  surety  on  a  note  served  notice  on  the 
holder  of  the  note,  who  was  the  administrator 
■of  the  maker,  to  sue  on  the  note.  The  ad- 
ministrator took  no  steps  in  accordance  with 
the  notice  within  a  reasonable  time,  but  after- 
wards sued  the  maker.  Held  that,  nnder  the 
statute  providiug  that  a  surety  is  discharged 
where  the  creditor  fails  to  sue  the  principal 
after  notice  from  the  surety  to  do  so,  the  sure- 
ty conid  not  be  held  liable;  the  maker  having 
left  an  estate  from  which  Uie  note  might  have 
heen  collected. — Id. 


[■]  (Sap.  13S4) 
Where  one  of  several  co-sureties  notifies 
the  creditor  to  sue  the  principal,  a  failure  to  do 
so  will  not  discharge  the  other  Bureties.~Coch- 
rao  V.  Orr,  M  Ind.  433;  Martin  v.  Same,  06 
Ind.  491. 

[t]  rSnT.  ISM) 
Under  Rev.  St  1881.  ?  1210.  provirttTi-; 
that  "a  surety  •  *  *  may  require,  by  noti<-e 
in  writing,  the  creditor  ♦  ♦  *  forthwith  ti 
Institute  an  action  on  the  contract,"  the  fail- 
ure of  the  payee  of  a  note  to  bring  suit  there- 
on at  maturity.  In  the  absence  of  such  notice, 
does  not  discharge  the  surety.— Cochtan  t.  Oir, 
94  Ind.  433. 

[u]     <Sap.  1ES4) 

^Vlll^^e  n  surety  did  not  give  notice  to  In- 
stitute an  action  on  the  note,  hut  relied  on  the 
notice  given  by  a  co-surety,  such  notice  could 
not  operate  in  his  favor,  and  while  an  unrea- 
Bonable  delay  in  bringing  suit  or  taking  out 
execution  would  have  discharged  such  co-sure- 
ty from  all  liability  on  the  note  and  judgment, 
It  did  not  have  that  effect  as  to  such  snretyv 
Martin  v.  Orr,  96  Ind.  491. 

Delay  of  a  creditor,  after  notice  by  the 
surety,  to  take  out  execution  against  the  prin* 
cipal,  for  52  days  after  judgment  will  discha^e 
a  surety.— Id. 

[vl     (Sop.  188S) 

The  notice  contemplated  In  section  3210; 
Rev.  St.  1881,  whereby  a  surety  may  require 
the  creditor  to  bring  suit  forthwith,  cannot  be 
given  before  a  cause  of  actitm  accrues  to  the 
creditor;  and  delay  of  the  creditor  to  bring  suit 
will  not  discharge  the  snrety  where  no  other 
notice  has  been  given.- Scales  v.  Cos,  106  Ind. 
201,  6  N.  E.  622. 

Such  statute  Is  a  remedial  statute  and  also 
a  fftatute  aathorizing  an  arbitrary  abridgement 
ot  the  common-law  right  of  the  creditor  or 
obligee  to  extend  such  indulgence  as  be  might 
choose  to  extend  to  his  debtor  or  obligor,  and, 
where  relief  under  It  Is  sought  to  be  obtained, 
the  party  Interested  must  rely  on  the  es^^ss 
terms  of  the  statute,^Id. 

[w]  (S«p.un) 

The  feUnre  of  the  holder  of  a  note  to  seek 
jrdgment  against  the  principal,  after  an  action 
brought  by  the  surety  against  him  .and  the 
principal  and  others,  to  set  aside  as  fnudulent 
a  deed  by  the  principal  of  land  for  which  the 
note  was  given,  and  to  compel  the  holder  to 
collect  the  note,  will  not  release  the  surety;  but 
to  entitle  him  to  a  release  he  must  have  fol- 
lowed the  remedy  prescribed  by  Ber.  St  1881, 
SS  1210.  1211,  providing  that  tiie  surety  upon 
a  contract  for  the  payment  of  money  may  serve 
notice  on  the  creditor  to  sue  thereon,  and  will 
be  released  from  liability  on  the  creditor's  un- 
reasonable delay  in  doing  so.— Barnes  v.  Mow- 
ry,  129  Ind.  668,  28  N.  E.  S35. 

A  creditor  does  not  Icse  his  right  to  hold 
the  surety  by  inaction  or  passlveness  except  in 
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case  where  the  stirety  has  taken  aach  steps  as 
viM  compel  the  creditor  to  proceed  or  lose 

hia  claim. — Id. 

[,j  {APP.18BI) 

Where  a  J<rfnt  aod  several  negotiable  note 
if  made  by  two,  one  of  whom  in  fact  oigned 
as  mirety,  though  his  suretyship  is  not  in  any 
Tray  indicated  In  the  note,  snch  surety  may 
arall  himself  of  the  provisions  of  Rev.  St. 
1881,  H  1210,  1211.  that  "any  person  bound  as 
surety"  on  any  contract  may  require  the  cred- 
itor or  oblifKe  to  institute  suit  on  It  within  a 
teasonable  time  after  the  right  of  artion  has 
Rccmed,  and  shall  be  released  by  the  creditor's 
fsilare  to  bring  suit  in  a  reasonable  time  after 
notice  to  do  Bo.— Hamricic  v.  Bamett,  1  Ind. 
App.  1.  27  N.  E.  106. 

Where  the  payee  Is  notiRed  by  the  surety 
on  March  31st  to  bring  suit,  and  that  the  cir- 
<!Dit  court  of  the  county  In  which  the  principal 
reeideg  is  in  session,  and  will  be  for  three 
wpekK.  JM)  that  under  Rev.  St.  1881.  {  518,  suit 
miaht  Iiave  been  brought  returnable  and  tria- 
ble at  that  term,  an  action  commenced  on  April 
2A.  in  the  county  where  the  surety  resides,  and 
retnmable  to  the  June  term  in  flie  latter  coun- 
ty, is  not  brought  witbin  a  reasonable  time  aft- 
er &e  notice,  and  the  surety  is  released  under 
sections  1210,  1211,  above.— Id. 

[y]  (App.  1W7) 
Bums'  Rev.  St.  1894.  I  1224  (Horner's 
R#T.  SI.  1887.  8  1210),  provides  that  one  bound 
as  stirety  on  a  contract  in  writing,  upon  which 
the  tight  of  action  has  aocnied  may.  by  written 
notice,  require  the  obligee  "forthwith"  to  insti- 
tnte  an  action  on  the  contract;  and  seetion 
122.1,  Bums'  Rev.  St.  1894  (section  1211,  Hor- 
ner's Rev.  St.  1897).  provides  that,  if  the 
oblijwe  does  not  comply,  the  surety  shall  be  dis- 
charged. HcW.  that  notice  to  "sue  the  note 
which  I  signed  as  surety,  •  •  *  or  I  will 
not  continue  to  be  responsible  as  surety."  is 
inrafflcient.— McMillin  v.  Deardorff,  48  N.  E. 
233.  18  Ind.  App.  428. 

Fob  Cases  fbou  Other  States, 

See  40  Cent.  Dig.  Princ.  ft  S.  H  329- 
351. 

See.  alao.  32  Cyc.  pp.  101,  102. 

1 1S8.  CoBsent  hj  snr«t7  to  truiaaotlans 
between  oreditor  and  principal. 
U1    (Sop.  1880) 
Where  a  party  signed  a  note  payable  one 
day  after  date,  as  surety,  with  knowledge  of 
an  flgreemeot  between  his  principal  and  the 
payee  that  the  note  might  ran  for  an  indefinite 
time.  K)  long  as  Interest  was  paid,  and  several 
years'  interest  was  paid,  the  surety  was  not 
discharged  from  liability  on  the  note.— Starret 
V.  Barkhalter,  70  lad.  285. 

[b]   (App.  1893) 
The  consent  of  a  surety  to  "any  extension 

of  the  time  of  pasrment,"  embodied  in  a  note, 


is  binding  for  at  leaat  one  extension.- Hodge 
V.  Farmers*  Tlank  of  Frankfort,  7  Ind.  App.  94, 
34  N.  E.  123. 

[c]  (App.  1893) 

After  one  extension  of  time  of  payment  in 
accordance  with  the  terms  of  the  note,  a  second 
extension  releases  a  surety  on  the  note  from 
liability.— Oyler  v.  Mc&Turray,  7  Ind.  App.  645, 
34  N.  E.  1004. 

A  person  who  signs  his  ntaat  across  the 
hack  of  a  nonnegotiable  note  which  givea  the 
holder  the  option,  at  any  time  beton  as  well  as 
after  the  time  of  payment  stated  in  the  note, 
to  extend  to  the  drawers  and  indorsers,  or  either 
of  them,  the  time  of  payment,  though  he  does 
not  Incur  the  liability  of  an  indorser  of  eommer- 
cial  paper,  must  be  deemed  a  J(dDt  maker,  and, 
though  in  fact  a  surety,  he  is  not  released  from 
liability  thereon  by  an  extension  of  time  of  pay- 
ment ot  such  note  for  one  year,  under  an  agree- 
ment between  his  comakers  and  the  holder 
which  he  had  no  knowledge  of  and  did  not  cmi- 
sent  to.— Id. 

[d]  Indulgence  granted  a  prindpal  debtor  with 
the  consent  of  the  surety  will  not  release  him. 
—(App.  1898)  Vorta  v.  Shotts,  50  N.  ^.  484,  20 
Ind.  App.  220:  (189^  Olson  t.  Chism.  51  N. 
E.  373,  21  Ind.  App.  40;  (1005)  Durbin  ▼. 
Northwestern  Scraper  Co.,  78  X.  E.  297,  36 
Ind.  App.  123. 

Fob  Cases  pboh  Otheb  States, 

See  40  Cent.  Dio.  Princ.  ft  S.  ||  356- 
365. 

See,  also,  32  Cyc.  pp.  150-162. 

8  129.  Waiver  or  estoppel  of  anrety. 

[a]  (t<ap.  1871) 

Where  a  surety  on  a  note,  after  his  release 
from  liability  by  an  extension  of  time  given  to 
the  principal  without  his  consent,  receives  an 
Indemnity  against  his  liability,  withont  the 
knowledge  of  the  holder,  and  subsequently  sur- 
renders the  same  to  the  principal,  he  may  still 
avail  himself  of  his  discharge.— Rittenbouse  v. 
Kemp,  87  Ind.  258. 

The  fact  that  the  surety  Ktums  such  in- 
demnity, without  the  knowledge  of  the  holder 
of  the  note,  at  a  date  anterior  to  the  second 
extension  of  time,  given  without  the  consent 
of  the  surety,  does  not  render  the  latter  liable, 
where  the  holder  of  the  note  had  no  informa- 
tion in  regard  to  an  indemnity  having  been  giv- 
en to  the  surety  when  he  extended  the  time  of 
payment~Id. 

[b]  (9np.  1890) 

It  ia  a  sufficient  reply  to  a  plea  In  abate- 
ment by  a  surety  on  a  note  of  an  extension  of 
time  to  the  principal  fbat  after  such  extension 
the  surety  gave  the  holder  of  the  note  written 
notice  to  sue  on  the  note.— Brink  t.  Raid,  122 
Ind.  257,  23  N.  E.  770. 
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[c]    (Sop.  1«7) 

Where  a  surety  has  a  defense  to  aa  action 
owing  to  prior  chaoses  in  the  contract  made 
without  his  consent,  a  renunciation  of  bis  right 
of  defense  rests  on  the  doctrine  of  waiver,  and 
the  elements  of  knowledge  and  intent,  in  the 
absence  of  estoppel,  are  esHential  to  a  waiver. — 
Cleveland.  C,  C.  &  St.  L.  Ry.  Co.  v.  Moore. 
170  Ind.  32S,  82  N.  £.  52,  8i  N.  E.  540. 

Fob  Cases  from  Otiieb  States, 

See  40  Cent.  Dig.  Princ  &  S.  f§  360- 
372. 

See,  also,  82  Cyc.  pp.  Iti2-1G4. 

1 130.  New  promiM  aftw  relsM*. 

M  (Sup.  mz) 

Where  the  payee  of  a  note  has  for  a  gooA 
consideration  given  an  extension  of  the  time 
of  payment  to  the  principal  without  the  consent 
of  the  surety,  a  promife  afterwards  by  the  sure- 
ty to  pay  the  debt,  made  in  ignorance  of  the 
fact  that  the  time  of  payment  had  been  extend- 
ed, is  not  binding  on  him. — Mon^omery  T. 
IlamiUon,  43  Ind.  451. 

[b]  fSap.lSSl) 

The^  liability  of  a  surety  on  a  note,  who 
has  heen  released  by  an  extension  of  the  time 
of  payment  given  the  maker  without  his  knowl- 
edge or  consent,  is  revived  by  his  snbsequent 
promise  to  pay  the  note,  made  with  knowledge 
of  all  the  facts.— Williams  t.  Boyd,  75  Ind. 
280. 

[c]  (A  pp.  1892) 

The  surety  on  a  promissory  note,  having 
a  right  to  insist  upon  his  dischnrge  because  of 
a  material  alteration  of  the  note  by  the  addi- 
tion, without  his  consent,  of  the  signature  of 
a  new  sarety.  may  renew  his  liability  without 
any  new  consideration  by  coDseoting  to  the  al- 
teration with  full  knowledge  of  all  the  farts. 
—Owens  T.  Tague.  3  Ind.  App.  245,  29  N.  E. 
784. 


For  Cases  prom  Other  States, 
See  40  Cent.  Dig.  Princ.  &  S. 
370. 

See.  also.  32  Cyc.  pp.  103,  164. 


373- 


{131.  Payment  or  other  sfttlsfaotioH  by 
sarety. 

Bights  of  surety  after  payment  or  satisfaction 
by  him  as  against  principal,  see  post,  H  181- 
185. 

[a]    (Snp.  1S80) 
A.  held  a  note  against  B.,  who  agreed  with 

C.  that,  if  C.  would  get  the  note,  he  would  ac- 
cept it  as  payment  for  certain  work.  C.  obtain- 
(kI  said  note  by  giving  his  own  note  to  A.,  wit^i 

D,  as  surety.  C.  then  borrowed  money  of  L.. 
wherewith  fae  paid  his  uote  to  A.,  and  gave  L. 
another  note,  with  I),  as  surety.  D.  paid  this 
latter  note.  Held,  that  D.  was  not  to  be  con- 
sidered as  tiaving  paid  B.— Gerdone  r.  Gerdone, 
TO  Ind.  62. 


Fox  Cases  fbou  Othkb  States. 

See  40  Cent.  Dig.  Princ  &  S.  U  3TT- 
380. 

See,  also,  32  Cyc  p.  168. 

IV.  REMEDIES  OF  CREDITORS. 

Allowtince  of  note  against  principal's  estate  as 
barring  action  against  sureties,  see  Judg- 
ment, i  629. 

Application  by  bank  of  money  due  depositor  to 
note  oD  which  he  is  surety,  see  Banes  and 
Banking,  {  134. 

Right  of  obligee  of  bond  to  attack  fraudnleni 
conveyance  by  surety,  see  Fbaudulent  Cow- 

VETANCE6.  f  218. 

Solvency  of  surety  affecting  right  of  creditor  to 
have  fraodulent  conveyances  by  principal  set 
aside,  aee  Fraudulent  Convbtances,  |  60. 

Solvency  of  surety  as  precluding  ne  exeat  as 
against  principal,  see  NE  Exeat.  |  8. 

Sufficiency  as  against  creditors  of  assumption 
of  debt  hy  surety  as  consideration  of  convey- 
ance hy  principal,  see  Fbauddunt  Contxt- 
ANCES,  t  84. 

§132.  Nature  and  fovm. 

[a]    (Sap.  ISSO) 

Where  a  bond  is  executed  to  secure  the  in- 
debtedness of  the  principal  to  the  obligee,  an 
action  based  on  the  failure  of  the  principal 
to  pay  a  note  is  founded  on  the  note  and  not 
on  the  bond ;  the  bond  being  merely  ancillary 
to  the  note,  and  passing  as  an  incident  thereof. 
—Morgan  r.  Smith  American  Organ  Co.,  73 
Ind.  179. 

Fob  Cases  vboh  Otheb  States, 

See  40  Cent.  Dio.  Princ.  &  S.  i  381. 
See,  also,  32  Cyc  pp.  89-91. 

S  136.  Blckts  of  aetiom  msalnst  surety. 

[a]     (Sop.  1878} 

Where  a  hond  was  conditioned  to  secure 
the  payment  by  the  principal  of  a  note  of  the 
obligee  assumed  by  the  principal,  the  payee  of 
the  note,  although  not  a  party  to  the  bond, 
could  enforce  the  same  against  the  sureties  as 
a  contract  made  for  Its  benefit.— South  Side 
Planing  Mill  Ass'n  t.  Cutler  &  Siavidge  Lumber 
Co.,  04  Ind.  560. 

For  Cases  feoh  Otiieb  Stateb, 

See  40  Cent.  Dig.  Princ  &  S.  {  385. 
See,  also,  82  Cyc  pp.  80-91. 

g  137.  CondltloBs   precedent   to  action 
against  surety. 

Performance  by  creditor  of  conditions  of  sure- 
ty's liability,  see  ante,  |  75; 

Fob  Cases  vbom  Other  States, 

See  40  Cent.  Dig.  Princ.  &  S.  SI  387- 

.1H9.  472^. 
See.  also.  32  Cyc.  pp.  9SV-109. 
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{138.           In  genmal. 

Discharge  oE  surety  by  neglect  of  creditor  to 
proceed  against  principal,  see  ante,  S§  1!£4- 

Right  of  surety  to  require  exhaustioD  of  remedy 
asafnst  principal,  see  post,  |  16S. 

M  (S«p.I878) 

A  complaint  in  an  action  against  a  surety 
00  a  note,  allegins  the  utter  insolvency  of  the 
rraker  of  the  note  at.  b^ore,  or  after  maturity 
of  the  note,  ia  not  defective  for  failure  to  al- 
lege that  ezeoutim  bad  been  issued  on  a  judg- 
ment recovered  against  the  maker  and  returned 
Diilla  b(Hia,  as  required  by  2  Rev.  St.  1870.  8 
e35  et  Beq.— Knfoid  v.  Willaoo.  6S  Ind.  7a 

m  (Sb».18S1) 
A.  held  B.'b  note,  on  which  C.  and  D.  were 
■nietim.  B.  sabseqnently  paid  the  intemt  on 
Ibe  note,  and  presented  a  new  one,  nonn^tiable, 
vith  the  same  names  forged  tiiereon,  and  re- 
crind  the  old  note.  Held  that,  there  lieing  no 
cDoh  eztenrion  of  time  as  would  discharge  the 
■nreties.  A.  could  sue  on  the  old  note,  without 
snrrmdering  or  canceling  the  new  one.— Albright 
T.  Griffin,  78  Ind.  182. 

[cl  (App.  1892) 
Where  one  brealcs  his  promise  to  become  a 
surety  on  a  note  given  for  the  price  of  goods, 
the  seller  may  sue  on  the  promise  without  hav- 
ing first  retaken  possession  of  the  goods  and 
applied  them  on  the  note.— 'Webster  v.  Smith,  4 
Ind.  App.  44.  SO  N.  E.  13». 

Fob  Cases  fbom  Otheb  States, 

See  40  Cert.  Dig.  Prlnc.  &  S.  SS  387, 
472%. 

See,  also.  32  Cyc.  pp.  99-101. 

1 139.           Notlee  and  demand. 

Discharge  of  surety  by  neglect  of  creditor  to 
sive  notice  of  default  of  principal,  see  ante,  { 
123. 

[a]  (Sap.  1869) 

An  ordinary  surety  in  a  bond  for  the  pay- 
nient  of  money  loaned  is  not  entitled  to  notice 
of  the  default  of  his  principal  before  suit  brought 
ajniast  himself,  although  a  guarantor  may  be 
entitled  to  soch  notice.— McSIillan  v.  Boll's 
Head  Bank,  82  Ind.  11,  2  Am.  ^ep.  323. 

[b]  (Sap.  1909) 

Compliance  with  a  proviRion  in  a  con- 
tractor's ImhuI  for  written  notice  to  the  surety 
of  any  act  of  the  principal,  or  his  employes, 
which  may  involve  a  loss  for  which  the  surety 
if  responsible,  within  10  days  after  occurrence 
of  such  act,  with  a  verified  statement  of  facts, 
etc.,  is  a  condition  precedent. — Knight  &  Jillson 
Co.  v.  Castle,  172  Ind.  97,  87  N.  E.  07G,  trans- 
ferred from  the  Appellate  Court  (1008)  42  Ind. 
App.  089.  85  N.  B:  1049. 

Foi  Cases  tboh  Otbbb  States, 

See  40  Cent.  Dig.  Princ.  &  S.  S  388. 
See,  also,  82  Cyc.  pp.  106-109. 


%  141.  Defenses  by  snretT. 

Payment  of  usurious  interest  by  principal  as 
payment  on  part  surety,  see  UsuBY,  i  127. 

Fob  Cases  from  Otheb  Stateb, 

See  40  Cent.  Dig.  Princ.  &  S.  K  390-3UB. 
See,  aUo,  32  Cyc.  pp.  149-233. 

11 42.    In  Kenoral. 

M    (Sap.  1861) 

Ordinarily  a  surety  is  liable  in  like  man- 
ner and  extent  with  the  principal ;  but  he  may 
set  up  in  defense  any  matters. which  ought  in 
equity  to  go  to  his  personal  exoneration. — 
Campbell  v.  Gates,  17  Ind.  126. 

[b]  That  a  defendant  is  a  surety  on  a  note  or 
bill  is  no  defense  to  the  action,  and  should  not 
delay  plaintiGTs  proceedings.  The"  issue  made 
by  an  averment  of  this  fact  is  between  the 
surety  and  his  principal.— (Sup.  1807)  Smith 
V.  Muncie  Nat.  Bank,  29  Tnd.  158;  (187!^  Pat- 
tison  V.  Vaughan,  40  Ind.  253. 

[c]  (Super.  1873) 

In  an  action  upon  a  joint  and  several 
promise,  where  one  of  Che  defendants,  claiming 
to  be  a  surety  of  the  other  defendant,  resists 
recovery  by  setting  up  a  defense  going  to  the 
merits  of  the  whole  case,  he  cannot  complain 
t>ecause  the  proceeding  is  not  more  diligently 
prosecuted  against  his  codefendant— Kirts  t. 
Spaugh,  Wila.  267. 

[d]  (Sop.  1874) 

One  of  the  several  defendants  who  claims 
to  be  a  surety  may  have  that  question  deter- 
mined in  the'  trial  of  the  action,  or  he  may  file 
Ills  complaint  for  that  purpose  after  the  trial 
of  the  original  case.— Richardson  v.  Ilowk.  45 
Ind.  451. 

[e]  (Sup.  1877) 

A  surety  cannot  defend  an  action  on  a  re- 
plevin bond  on  the  ground  that  he  executed  it, 
relying  on  the  statement  of  his  principal  that 
the  property  levied  on  was  his ;  that  a  Judg- 
ment was  taken  against  such  principal  without 
the  knowledge  of  the  surety,  and  by  default ; 
and  that  he  afterward  attempted,  but  failed,  to 
have  the  default  set  aside,  so  as  to  allow  him 
to  prosecute  the  action  in  the  name  of  the  prin- 
cipal.—Fuller  T.  Wright,  58  Ind.  333. 

[f  ]    (Smp.  1884) 

In  an  action  on  a  joint  note,  an  answer  set- 
ting up  that  defendant  was  surety,  and  that 
his  appeal  of  the  case  remained  in  the  Supreme 
Court  for  three  years  or  more,  and  during  the 
time  plaintiff  took  no  steps  to  bring  his  joint 
ooligor  into  court  to  be  bound  by  that  judg- 
ment, and  that  during  the  time  the  Joint  ob- 
ligor was  solvent  and  since  had  become  wholly 
insolvent,  was  insufficient,  where  it  appeared 
that  defendant  got  the  judgment  reversed,  as 
that  would  have  unbound  bis  co-obligor,  and 
left  the  matter  standing  as  though  no  jad]^- 
ment  bad  been  rendered  on  the  note.— CHodfelter 
V.  Hulett,  92  Ind.  420. 
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[g]    (App.  1898) 

Id  an  ectloo  against  a  surety  on  a  bond 
conditioned  for  the  performance  of  a  contract 
to  sappty  a  town  with  lights  at  $50  a  light  per 
annum,  no  defense  was  presented  by  an  answer 
alleging  that,  after  the  contract  was  abandoned 
by  the  contractor,  a  bid  was  submitted  at  $57 
per  light;  that  it  was  temporarily  withdrawn 
for  changes,  when  the  bidder  was  informed  tliat 
a  bid  for  over  $50  would  OQt  be  considered  ;  and 
that  within  three  days  thereafter  a  bid  at  $63 
was  accepted.— Town  of  Sullivan  T.  ClngsaECi 
52  N.  E.  110,  21  Ind.  App.  607. 

For  Ckbkb  from  OmER  States, 

See  40  Cent.  Dig.  Princ.  &  S.  f|  300,  ai>l. 
See,  also,  32  Cyc.  p.  149. 

1 143.         DetemMB  of  prinelpal  ataII- 
abla  to  raretr- 

[a]  (App.un) 

Under  Rev.  St  1881,  1  840,  providing; 
that,  in  an  action  npon  a  note  against  a  prin- 
cipal and  aareties,  any  ciaim  upon  contract  In 
favor  of  the  principal,  and  against  the  plaintiff, 
may  be  set  off ,  a  aarety  on  a  note  given  for  the 
pnrdiBse  of  an  engine  may  plead  a  breach  of 
warranty  of  the  engine  as  a  defense  to  the 
note,  notwithstanding  tiiat  the  maker,  when 
sued  thereon,  failed  to  avail  himself  of  such 
defense,  especially  where  the  matter  is  insol- 
vent—Springfield Engine  &  Thresher  Co.  v. 
Park.  3  Ind.  App.  .173,  29  N.  E.  444. 

[b]  {App.  1894) 

Machinery  agents  who  indorse  the  buyer's 
note  to  the  seller  of  a  raacliine  are  the  buyer's 
sureties,  and,  when  sued  with  him  on  such 
notes,  are  entitled  to  any  defense  he  may  have 
on  the  warranty.— Ohio  Thresher  &  Engine  Co. 
V.  Hensel,  0  Ind.  App.  328,  36  N.  E.  716. 

[ol    (App.  1894) 

Rev.  8t  1804.  S  352  (Rev.  St  1881,  fi  340). 
gives  the  snrety  the  right  to  take  the  benefit  of 
any  claim  in  favor  of  the  principal  debtor  aris- 
ing out  of  the  contract.— Crist  v.  Jacoby,  38 
N.  E.  543,  10  Ind.  App.  088. 

Under  Rev.  St.  IStH,  §  3.52,  a  surety  on 
a  note  given  for  the  price  of  a  chattel  may,  in 
an  action  on  the  note,  set  up  the  breach  of  a 
warranty  in  the  contract  of  sale. — Id. 

For  Cases  from  Other  States, 

See  40  Cent.  Dia.  Frinc.  &  8.  {  202. 
See,  also,  32  Cyc.  p.  149. 

i  144.  —  Set-oC   o>   eaimteTolalm  of 
piinolpal. 

Breach  of  warranty  as  defense,  see  ante,  f  143. 

[a]  (Snp.l8B7) 
In  an  action  against  princiiul  and  inrety, 
a  claim  In  favor  of  the  principal  against  plain- 
tiff may  be  set  off  against  his  demand.— Slay* 
back  V.  Jones,  9  Ind.  470. 


[b1  (S«».lM» 

Under  2  Rev.  St  p.  40,  {  68,  providins 
that  in  actions  on  contracts  against  several 
defendants  as  principal  and  snreties,  any  con- 
tract claim  in  favor  of  the  principal  defendant 
against  the  plaintiff  may  be  pleaded  as  a  set-off 
by  the  principal  or  any  other  defendant,  the 
accommodation  indorser  and  the  drawer  of  a 
Mil  of  exchange  drawn  on  a  firm  by  one  of  the 
partnen  for  the  Ann's  use  are  entitled,  in  an 
action  thereon  against  di^m  and  the  firm  by 
the  discounting  bank,  to  set  off  an  indebtedness 
due  the  firm  from  the  bank. — Larrlmore  t.  Her- 
on, 10  Ind.  350. 

[c]  (Snp.l8T3) 

The  sureties  on  the  bond  of  a  guardian.  In 
a  suit  upon  the  bond,  may  plead  by  way  of  set- 
off  an  indebtedness  of  the  relator  to  the  guard- 
ian.— Myers  v.  State  ex  rel.  Appleton,  45  Ind. 

loa 

For  Cases  now  Other  States. 

Sbe  40  Cent.  Dig.  PrInc.  &  S.  H  SIKt-m 
See,  also.  32  Cyc.  p.  231;  note,  17  L.  B. 
A.  460. 

i  146.  OoBolnslTonosB  of  former  adjndl- 
oatlon  in  aotlon  «salnst  prin- 
cipal or  surety. . 

Conclusiveness  as  against  principal  of  adjudi- 
cation against  surety,  see  post.  S  187. 

Conclusiveneas,  as  between  co-sureties,  of  form- 
er adjudication,  see  post,  8  19T. 

On  bon^  of  assignee  for  benefit  of  creditors, 
see  Assignments  fob  Benefit  of  Cred- 
itors, §  413. 

On  bond  of  city  marshal,  see  Municipal  Cor- 
porations, S  183, 

On  bond  of  executor  or  administrator,  see  Ex- 
ecutors AND  Administrators,  f  535. 

On  bond  of  guardian,  see  Guardian  akd 
Ward,  {  ISO. 

[a]  (S«».18I6) 

In  an  action  against  an  administratrix  on 

a  bond  on  which  her  decedent  was  surety,  a 
judgment  previously  entered  against  the  prin- 
cipal on  the  same  bond  is  inadmissible. — Gov- 
ernor T.  Shelby.  2  Blackf.  2& 

[b]  (Sup.  ms) 

In  an  action  against  the  sureties  of  a  con- 
stable for  neglect  of  duty,  plaintiff  Sled  the  of- 
ficial bond  of  the  defendants,  aud  alleged  as  a 
breach  that  he  had  obtained  judgment  against 
the  constable  for  neglect  of  duty,  and  that  the 
execution  against  such  ccnstable  had  been  re* 
turned  "No  property  found."  Held,  such  aver- 
ment did  not  state  a  cause  of  action  against  the 
defendants,  as  the  sureties  had  no  opportunity 
to  defend  a  suit  brought  against  the  constable 
alone,  and  could  not  be  bound  by  the  judg- 
ments In  those  salts.— White  v.  State,  1  Blackf. 
K>7. 

[c]  (Smp.  1844) 

To  debt  OD  a  replevin  bond  a  plea  that  the 
goods  replevied  belong  to  the  prindpal  obligor 

is  bad.— Wallace  v.  Clark,  7  Blackf.  208. 
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I  145       [>  InA-  Dlc-I^  sn] 

In  repl«vin  by  a  chattel  mortgagee  against 
«B  ittadiing  officer,  defendant  entered  a  gen- 
ertl  denial,  and  allied  that  he  seised  the 
property  1^  Tirtne  of  an  execution,  and  that 
the  property  was  then  in  the  possession  of  the 
aeration  defendant  and  was  subject  to  levy. 
The  record  showed  that,  after  tlie  demurrer 
was  sustained  to  a  reply  by  the  mortgagee,  the 
cause  was  "submitted  to  the  court  for  trial  as 
to  the  value  of  the  property,"  and  the  court 
foond  the  value  of  the  goods,  and  that  the  sher- 
iff was  entitled  to  a  return  thereof,  or,  on 
hilare  to  return  the  goods,  that  he  was  en- 
titled to  Talue  thereof.  Seld,  that  a  judgment 
eoteied  on  mcb  Sndings  was  conclusive  on 
idsintiff  in  a  subsequent  suit  on  the  replevin 
bond.— Landers  v.  Geo^,  49  Ind.  300. 

[e]    (Svp.  18S1) 

'nhere  a  surety  on  a  note  fails  to  have  the 
inne  of  suretyship  determined  in  an  action 
thereon,  as  provided  by  2  Rev.  St.  1870.  p.  206, 
I  CT5,  and  permits  judgment  by  default  to  be 
taken  aftainst  him  jointly  with  the  parties  pri- 
marily liable,  such  surety  will  be  presumed  to 
be  a  principal  in  determining  the  riRhtn  of  third 
persons  dealing  with  tlie  judgment  without  no- 
tke.— Reissner  t.  Dessar.  80  Ind.  SOT. 

[fl  (Sap.  U8» 
Where  an  action  Is  brought  on  the  attach- 
mat  bond,  defendants  are  concluded  by  the 
jadgment  in  attachment  on  the  qnestion  as  to 
whether  th^  writ  was  rightfully  issued,  and  an 
iTsrment  in  the  answer  that  the  proceedings 
were  not  wron^ul  adds  nothing  to  it— Trent- 
man  T.  Wiley.  85  Ind.  3S. 

[cl  (9«p.iMn) 

Where,  on  proceediufn  under  a  petition  for 
tlw  establiphment  of  a  drain,  no  motion  was 
filed  to  strike  out  certain  items  of  costs  which 
had  been  paid  by  the  county,  in  an  action  on 
the  bond  given  by  the  petitioners  the  principals 
and  sureties  In  the  bond  could  not  raise  the 
qnestion  as  to  whether  the  items  allowed  were 
properly  taxed  as  costs.— Spiiggs  v.  State  ex 
leL  Board  of  Com'rn  of  Jasper  County,  101 
Ind.  223,  66  N*.  E.  683,  67  X.  E.  082. 

[h]    (Sap.  1906) 

A  judfnnent  in  replevin  for  damages  is  con- 
clusive in  an  action  on  the  replevin  bond  as  to 
the  damages  up  to  the  time  of  the  trial.— Jacb- '. 
SOD  V.  Sforgan.  167  Ind.  52S,  78  N.  E.  6SS. 

The  failure  of  the  verdict  and  judgment 
ia  replevin  to  find  the  value  of  the  property 
sad  the  damages  for  detention  is  not  conclusive 
that  there  were  none  in  an  action  on  the  re- 
plevin bond.— Id. 

For  CAStiS  fbom  Other  States, 

Sm  40  Cent.  Dig.  Princ.  &  S.  H  3!>7-401 ; 

43  Cent.  Dig.  Sheriffs.  |g  3r)l,  MIJ. 
See,  also,  32  Cyc.  pp.  301.  302;   note,  52 

I^  It.  A.  105;  notes,  32  Am.  Dec.  202,  83 

Am.  Dec.  380;   note.  33  Am.  Rep.  802; 

note,  132  Am.  St.  Rep.  7o». 


I  140 

1 146.  Remedies  agaiast  estate  of  deeeaa- 
ed  snrety. 

Effect  of  death  of  surety,  see  ante,  S  02. 

Remedies  against  estate  of  deceased  principal, 
see  Executors  and  Aduinistbators,  9  203. 

Rights  of  surety  against  Sstate  of  deceased  co- 
surety, see  post,  S  194. 

Rights  of  surety  against  estate  of  deceased 
principal,  see  post,  |  185^. 

ta]    (S«p.  186ft) 

The  maker  of  a  note  and  surety  thereon 
both  died—the  former  intestate  and  the  latter 
testate.  The  holder  of  Uie  note  filed  It  as  a 
claim  against  the  estate  of  the  maker  only  on 
final  settlement  of  which  he  received  part  pay- 
ment; the  estate  being  inwlvent.  After  both 
estates  bad  been  finally  settled,  the  creditor 
brought  suit  against  the  devisees  of  the  surety 
for  the  balance  due  on  the  note.  Held,  that  the 
facts  that  the  daim  was  filed  against  the  es- 
tate of  the  principal,  and  that  It  coald  not  be 
known  what  portion  of  the  note  would  be  paid 
by  the  estate  until  final  settlement  thereof,  did 
not  prevent  the  creditor  from  filing  the  claim 
against  the  estiite  of  the  surety  also  at  any  time 
after  the  grant  of  letters  testamentary,  or  ex- 
cuse him  from  so  filing  It,  and,  as  the  complaint 
did  not  bring  the  case  within  2  Gav.  ft  H.  Revt 
St  p.  534.  I  178,  Acid,  that  the  suit  was  bar- 
red.—Ratcliff  V.  Leunig,  30  Ind.  280. 

[b]    (8np.  187») 

The  personal  representatives  of  a  snrety 
OD  a  joint  note  are  liable  thereon,  under  2  Rev. 
St  1876,  p.  309,  i  783.— McCoy  v.  Payne,  68 
Ind.  327. 

tcl    (App.  18M) 

Under  Rev.  St.  1894,  S  246S.'  exempting 
the  estate  of  a  deceased  surety  from  liability 
unless  the  principal  is  a  nonresident,  or  Is  In- 
solvent provided  that,  though  the  principal  be 
a  resident  and  his  insolvency  be  not  proved, 
the  claim  may  be  allowed,  and  a  stifiScieot 
amount  to  satisfy  It  be  paid  into  court  which 
the  creditor  may  thereafter  obtain  on  showing 
that  he  has  diligently  prosecuted  the  principal 
to  insolvency,  or  that  such  prosecution  would 
not  avail,  it  is  enough  to  prove  insolvency  of 
the  principal  at  the  time  of  the  trial,  without 
proof  that  the  payee  used  due  diligence  to 
prosecute  him ;  It  not  being  shown  that  the 
surety  gave  notice  to  the  payee,  as  provided 
by  sections  1224,  1225.  Rev.  St  1894,  to  pro- 
ceed against  the  principal. — Treraain  v.  Severin, 
45  N.  E.  620,  16  Ind.  App.  447. 

[d]    (App.  is») 

The  daim  on  a  mortgage  signed  by  a  wife 
and  hustwind  being  filed  severally  against  the 
husband's  estate  tor  the  debt  It  was  immaterial, 
as  to  the  creuitor,  whether  the  husband  signed 
as  pr:ncipal.  or  as  surety  for  the  wife.— Foster 
V.  Ilcnan,  53  X.  E.  007,  22  Ind.  App.  292. 

For  Cases  from  Other  States, 

See  40  Cent.  Dio.  Princ.  &  S.  i  386. 
See,  also,  note,  58  L.  R.  A.  82. 
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S  147.  BeaouM  to  Indevuiitsr  to  maxmty, 

Itecourse  by  sarety  'to  indemnity,  see  post,  i 

180. 

Itecourse  to  indemnity  to  co-sarety,  tee  post,  { 

193. 

A  mortgage  to  a  surety,  mntaltilnK  an  obli- 
gatioD  to  pay  the  debt  as  well  as  indemnify  the 
surety,  inures  to  the  benefit  of  the  creditor  as 
well  as  the  surety,  so  that,  after  arreptance  by 
the  creditor,  the  surety  cannot  satisfy  it,  release 
it,  or  otherwise  dispose  of  it,  without  consent 
of  the  creditor,  and,  when  duly  recorded,  the 
record  is  notice  of  its  contents  to  a  purchaser. 
—Durham  t.  Craig,  79  Ind.  117. 

P)]  (Sup.  1883) 
An  indemnifying  mortgage  by  the  dpbtor 
to  his  surety,  containing  also  a  covenant  to  pay 
the  debt,  inures  to  the  benefit  of  the  creditor, 
and  may  be  foreclosed  by  him.— Loehr  t.  Col- 
bom.  92  Ind.  24. 

[cj    (Sap.  1885) 

A  surety,  to  whom  the  principal  pays  a 
sufficient  sum  for  his  indemnity,  occupies  the 
position  of  a  debtor,  and  holds  the  money  for 
the  creditor's  benefit.— Crim  Fleming,  101 
Ind.  154. 

[d]    (Snp.  1892) 

A.,  to  secure  certain  notes  running  to  his 
wife,  executed  to  her  a  chattel  mortgage,  which 
provided,  also,  that,  A.  being  indebted  to  plain- 
tiff on  two  notes  which  his  wife  had  become 
liable  to  pay,  the  mortgage  should  be  void  if 
A.  should  pay  the  notes  to  plaintiff,  and  bold 
bis  wife  harmless.  Held,  in  an  action  to  fore- 
rlose,  making  A.  and  his  wife,  and  the  sheriff 
who  had  attached  the  mortgaged  property,  de- 
fendants, that  plaintiff  could  maintain  his  ac- 
tion; the  mortgage  having  inured  to  his  benefit. 
— Phiut  T.  Storey,  131  Ind.  46,  30  N.  E.  880. 

[el    (Sap.  1892) 

Where  action  is  brought  on  a  note,  and  to 
foreclose  a  mortgage,  failure  to  establish  his 
rights  under  such  mortgage  does  not  Interfere 
with  plaintiff's  right  to  enforce  collection  of  the 
note,  and  to  that  end  he  may  proceed  by  attach- 
ment or  garnishment.  Coffey,  J.,  dissenting. — 
Jaseph  V.  People's  Sav.  Bank,  132  Ind.  39,  31 
N.  B.  524. 

It]  (Bsp.  1907) 
Where  a  mortgage  given  to  a  surety  on  the 
mortgagors'  notes  to  save  her  harmless  thereon 
stipulated  that  the  mortgagors  would  pay  all 
the  sums  of  money  secured  without  relief,  the 
payees  of  the  notes  had  an  interest  in  the  mort- 
gage.—Griffis  V.  First  NaL  Bank,  108  Ind.  540, 
81  N.  E.  490. 

Fob  Cases  frou  Other  States, 

See  40  Cent.  Dig.  Princ.  &  S.  fii  402-412. 
See,  also,  32  Cyc.  pp.  145-148. 


i  149.  Tline  to  me  mad  UmltatloMS.  ' 

Effect  of  absence,  nonresidence,  or  concealment 
of  person  or  property  on  limitation  of  actions 
against  sureties,  see  Lihitatioh  or  .\cnoN8, 
«94. 

Payment  by  principal  aa  removing  bar  of  limi- 
tations against  surety,  see  Liuitatior  of 
Actions.  S  155. 

M  (Snp.  1879) 
The  action  of  a  creditor  against  a  surety 
cannot  be  delayed  by  the  cross-action  of  the 
surety  against  bis  principal,  authorized  by  2 
Kev.  St.  1870,  p.  277,  {  ff74.— Chrisman  v.  Per- 
rin.  07  Ind.  580. 

For  Cases  from  Other  Statks. 

See  40  Cent.  Dig.  Princ.  &  S.  |  414. 

S  150.  Parties. 

For  Cases  from  Othkr  States, 

See  40  Cent.  Dio.  Princ.  &  S.  {]  41.V42U. 
See,  also,  32  Cyc.  pp.  125-127. 

§  151.  — —  In  KBiMvaL 

[al  (App.  1898) 
Burns'  Rev.  St.  1894,  S  1220  (Homer's 
Rev.  St  1897,  S  1212),  provides  that  "when  any 
action  Is  brought  against  two  or  more  defend- 
ants upon  a  contract,  any  one  or  more  of  the  de< 
fendants  being  surety  for  the  others,  the  Kuret.v 
may  upon  written  complaint  to  the  court,  caui*e 
the  question  of  suretyship  to  be  tried  aud  de- 
termined upon  the  issue  made  by  the  parties 
at  the  trial,  or  at  a  subsequent  term;  but  such 
proceeding  shall  not  affect  the  proceedings  of 
the  plaintiff."  Held,  that  the  ma^er  of  a  note 
sued  by  the  payee,  cannot,  by  a  cross-com- 
plaint, bring  a  stranger  to  the  note  into  the  ac- 
tion, who  had,  for  a  valuable  consideration, 
agreed  with  the  maker  to  pay  the  note.— Hinkle 
r.  Hinkle,  50  N.  E.  829,  20  Ind.  App.  384. 

[bi  {App.  im) 

In  an  action  to  enforce  the  liability  of  the 
sureties  on  a  contractor's  bond  in  favor  of  a 
school  board,  conditioned  on  his  performance  of 
a  contract  to  erect  a  school  house,  and  requir- 
ing the  payment  of  all  claims  for  material  fur- 
nished, the  school  board  is  not  a  necessary  jiar- 
ty.— American  Surety  Co.  v.  Lanber,  53  N.  E. 
793,  22  Ind.  App.  32a 


Foe  Cases  fboh  Othkr  States. 
Sf,e  40  Cent.  Dig.  Princ.  &  S. 
See,  also,  32  Cyc.  pp.  12.V127. 


415,  420. 


i  152.    JolndoT  «t  detenaanta. 

Imi  (Sn».1838) 

If,  some  weeks  after  the  execution  of  a 
lease  of  real  estate,  a  third  person  by  writing 
obligatory  becomes  surety  for  the  lessee,  the 
lessee  and  surety  cannot  be  joined  as  defend- 
ants in  an  action  on  the  contracts.— Tourtelott 
V.  Junkin,  4  Blackf.  4S3. 

[b]   (Sap.  1669) 

Where  parties  are  described  In  a  joint  and 
several  contract  as  sureties,  and  expressly  con* 
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tract  to  answer  as  sureties  of  the  principal  debt- 
or, who  ia  also  a  party  to  it.  all  may  be  sued 
toirether.— McMillan  v.  Bull's  Head  Bank,  32 
Ind.  U,  2  Am.  Rep.  323. 

[el  (App.189*) 
Principal  and  nirety  on  a  bond  may  be 
twi  in  the  same  action,  their  liability  acoruinfc 
at  the  same  time,  and  arising  from  one  breacli 
of  the  same  contract— Wheeler  t.  Bohrer,  52  N. 
E.  7S0,  21  Ind.  App.  477. 

For  Cases  fbom  OTiitB  States. 

See  40  Cent.  Dig.  Princ.  &  S.  S8  416-411); 

37  Cent.  Via.  Parties,  S  34. 
See,  also,  32  Cyc.  pp.  12.V127. 

{153.  Proeaas  mad  appaaranoe. 

[a]  (Sap.  1879) 
In  an  action  on  a  note,  the  wax^ty  admit- 
ted its  execution,  and  asked  that  the  record 
might  show  that  he  was  the  surety  on  the  note, 
and  that  bis  principal's  property  be  first  levied 
on.  Weld,  that  it  was  error  to  call  and  de- 
fault the  principal  on  the  surety's  answer  with- 
out notice  to  blm,  but  not  sach  as  would  af- 
fect the  jadfnnent  as  br  as  the  plaintiff  was 
Mineemed.— Baldwin  v.  Webster.  68  tod.  133. 

Fob  Cases  raou  Other  States. 

See  40  Cert.  Dig,  Princ.  &  S.  i  421, 
See,  also,  32  Cyc.  p.  127. 

US4-  Plaadtac. 

Dnplicity,  see  PlEadikq.  {  09. 
Pleiduig  matters  of  fact  or  conclusion,  see 
PlEADIKO,  }  & 

Fob  Cases  fbou  OrnEB  States. 

See  40  Cent.  Dig.  Princ.  &  S.  gf  422-427. 
See,  also,  32  Cyc.  pp.  127-132. 

i  1S5.  —  DaalftvatiOMt  eompUlnt,  or  pe- 
tition. 

[t]  (App.l8»T> 
A  complaint  alleeiag  that  defendant  cor- 
poration, by  its  note,  promised  to  pay  plaintiff 
a  specified  sum,  and  that  the  other  two  defend- 
aatii— whose  names  appear  on  the  note,  which  is 
filed  with  the  pleadings,  as  required  by  Rev.  St. 
ISM.  t  305  (Rev.  St.  1881,  |  3G2)~8igned  as 
"security,"  and  that  the  note  is  anpaid,  states 
a  cause  of  action  against  the  last-named  de- 
feodants  as  sureties,  though  It  does  not  aver 
aoy  promise  to  pay  on  their  part.— Albany  Fur- 
niture Cq.  t.  Merchants'  NaL  Bank,  17  Ind. 
App.  m,  46  N.  B.  470. 

M  (APP.UOO) 

Where  a  contract  for  work  provides  that 
the  work  shall  be  completed  at  a  certain  time, 
Imt  the  bond  given  to  secure  performance  of  the 
rontract  and  payment  by  -the  contractor  for 
labor  performed  and  materiala  used  on  the  work 
provides  that  an  extension  of  the  time  shall  not 
release  the  surety,  a  complaint  on  the  bond, 
the  bill  of  particnlars  filed  as  an  exhibit  with 
which  showed  that  materials  were  famished  by 


plaintiff  at  a  time  stib.«equent  to  that  named  in 
the  contract  for  completion  of  the  work,  need 
not  allege  an  extension  of  time  for  completion 
thereof ;  nor  need  there  be  a  GndiQK  of  thw 
other  than  that  the  work  was  thereafter  com- 
pleted under  the  contract  and  accepted.— Man- 
kedick  v.  Consolidated  Coal  &  Lime  Co.,  57  N. 
B.  2.'>6,  25  Ind.  App.  135. 

[c]  (App.  rnii 

Where  a  complaint  for  breach  of  the  bond 
of  a  beer  sales  agent  alleged  that  tlie  total  sales 
made  by  blm  amounted  to  $834,-  and  tbat  be 
collected  the  same  and  paid  over  to  plaintiff  $1,- 
080,  and  that  there  is  due  from  him  the  bal- 
ance of  said  money  as  collected,  to  wit.  $74.'},  a 
judgment  against  bis  surety  for  $02  would  b^ 
reversed  as  contrary  to  law,  since  by  ttie  aver- 
ments of  the  complaint  the  principal  was  not 
in  default,  and  hence  the  surety  had  Incurred 
no  liability.— Cummings  v.  Tell  City  Brewing 
Co.,  GO  N.  E.  3,19.  26  Ind.  App.  541. 

[d]  (App.  1906) 

In  an  action  on  a  corporate  treasurer's 
bond,  conditioned  that  he  should  honestly  and 
faithfully  perform  the  duties  of  his  trust  as 
treasurer  according  to  law  and  the  by-laws  of 
the  company,  a  complaint.  allegiaK  the  bfeach 
as  a  refusal  to  pay  money  in  his  hands  ,to  his 
successor,  who  presented  to  him  an  order  there- 
for, executed  by  the  president  and  secretary  of 
the  corporation,  and  alleging  the  duty  of  the 
treasurer  to  pay  over  the  money  and  to  honor 
the  order,  states  a  cause  of  action. — Renn  v. 
Ignited  States  Cement  Co.,  36  Ind.  App.  140. 
73  N.  E.  269. 

[e]  (App.  1907) 

A  complaint  on  a  contract  of  suretyship 
must  show  that  plaintiff  acted  within  the  terms 
thereof.— First  Nat.  Bank  T.  Goldsmith,  40  Ind. 
App.  b02,  82  N.  E.  790. 

[tl  (Sap.  1939) 
When  the  undertaking  of  the  surety  is  gen- 
erally to  guarantee  the  performance  of  a  con- 
tract without  conditions,  failnxe  to  notify  the 
surety  of  a  breach  from  which  damage  has  re- 
sulted is  a  matter  of  defense  and  need  not  be 
negatived  by  plaintiff  in  an  action  on  the  bond, 
though  it  la  otherwise,  where  the  surety  stipu- 
lates for  notice  within  a  certain  time  as  a  con- 
dition precedent  to  liability.— (Sup.  1001)) 
Knight  ft  Jillson  Co.  t.  Castle,  172  Ind.  07,  87 
N.  E.  976,  transferred  from  the  Appellate  Court 
(1008)  42  Ind.  App.  680,  85  N.  E.  1040. 

[g]    (App.  1909) 

The  complaint  allied  tbat  certain  contrac- 
tors gave  a  bond  for  the  performance  of  a  con- 
tract with  a  city  for  public  Improvements,  with 
defendants  as  sureties,  conditioned  upon  the  ful- 
fillment of  the  omtract;  that  a  provision  of 
the  contract  was  that  the  contractors  would  pay 
all  moneys  doe  any  persons  for  materials;  that 
the  contractora  became  Indebted  to  plaintiff's 
assignor  for  materials  used  In  tbe  work,  aa 
itemized  in  the  complaint,  and  aa  evidence  of 
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auch  Indebtednen  executed  a  note  to  hint,  and 
as  part  of  the  same  transaction  executed  an  ia- 
stniment  aatliorisins  the  dty  to  retain  a  sum 
out  of  the  improvement  bonda  for  such  assignor, 
and  thereafter  the  assignor  assigned  all  its 
rights  and  interest  in  the  contractora*  Indebted- 
ness to  plaintiff,  and  indorsed  its  name  on  the 
bade  of  the  note,  intending  thereby  to  assign  its 
Interest  In  the  claim  for  materials,  and  delivered 
It  to  piaintifli  tt^ether  with  the  written  inBtni- 
ment  mentioned.  .Held,  that  the  action  against 
the  sureties  was  not  on  the  note,  but  on  the  in- 
debtedness, because  of  the  breach  of  the  bond, 
and  the  allegations  sufficiently  showed  plaintiGfs 
title  to  the  debt— SteTenaou  y.  Stunkard,  90 
E.  100. 

For  Cases  rBou  Ornra  States, 

See  40  Cent.  Dio.  Princ.  &  8.  i  422. 
See,  also,  32  Cyc.  pp.  127-129. 

1 156.  —  Flea,  or  answer  aad  anbao- 
qneut  pleadlnxs. 

Joint  or  separate  antiwera  of  codefendants,  see 

Pleading,  S  84. 
Pleading  matter  In  atutement,  see  Plbadino. 

I  107. 

Proceedings  by  sarety  against  principal  after 
judgpient  for  creditor  and  payment  by  surety, 
see  post,  I  189. 

[a]  (B«p.l826) 

A  plea  that  the  creditor  had  taken  a  judg- 
ment by  confession  from  the  principal  debtor, 
wltb  a  stay  of  execution  for  six  months,  fail- 
ing to  allege  that  the  creditor  by  ordinary  pro- 
ceedings at  taw  could  have  collected  the  money 
sooner  from  the  principal  debtor  than  by  the 
course  which  he  had  pursued,  and  that  time  was 
given  to  the  principal  without  the  surety's  con- 
sent, was  insufficient  as  a  plea  in  bar  to  a  pro- 
ceeding against  the  surety.— Barker  r.  McOnre, 
2  Biackf.  14. 

[b]  iSmv.im) 

An  answer  by  a  surety  on  a  note,  admit- 
ting the  execution,  alleging  payment  as  to  part, 
and  a  binding  agreement  for  money  paid,  to 
forbear,  for  a  fixed  time,  without  his  consent, 
as  to  the  residue,  not  stating  tlie  terms  or  time, 
is  good  on  demurrer;  It  being  presumed  that 
the  forlwaranoe  was  on  a  valid  consideration. 
-Shaw  T.  Binkard,  10  Ind.  227. 

[C]  (8«p.  1858) 
To  a  fiuit  on  a  bond  against  sureties,  an 
answer  that  the  principal's  liability  arose  be- 
fore the  bond  was  in  force  is  a  mere  denial  of 
liability  on  the  bond,  and  so  requires  no  reply. 
—Cooke  V.  V  illiamson,  11  Ind.  242, 

[d]  (Sup.  1861) 
In  a  suit  on  a  note,  a  demurrer  is  rightly 
sustained  to  an  answer  which  sets  up  in  bar 
of  the  action  that  two  of  the  defendants  were 
only  sureties,  as  this  is  only  matter  to  direct 
the  execution  issued  on  the  Judgment — Moor- 
man V.  Barton,  10  Ind.  20(3. 


[e]     (Sup.  U71) 

In  an  action  upon  a  bond  ^ren  with  sure- 
ty, by  one  partner  to  another,  to  indemni^ 
the  latter  ^rainst  the  partnership  liabilities, 
while  false  and  fraodulent  representations  as  to 
the  amount  of  these  liabilities,  made  to  the 
surety  for  the  purpose  of  Indudng  him  to  exe- 
cute the  b(md  by  the  partner  to  whom  the 
bond  was  ^veo,  would  constitute  a  good  defense 
to  the  action  against  such  surety,  the  answer 
must  aver  that  such  representations  were  fraud- 
ulently made ;  and  an  auction  that  the  party 
receiving  the  bond  guarantied  that  the  firm  lia- 
bilities should  not  exceed  a  certain  sum  Is  not 
sufficient,  where  there  was  no  guaranty  contain- 
ed in  the  bond.— Fishbum  v.  Jones,  S7  Ind.  119. 

[fl    (Snp.  1872) 

To  a  suit  on  a  joint  note  for  $2,400,  a  sure- 
ty thereon  answered  that,  before  tbe  maturity 
of  the  note,  plaintiff  released  him  from  all  lia- 
bility thereon,  in  consideration  of  au  order  giv- 
en by  him  on  two  other  defendants,  on  bis  own 
funds,  for  $500,  which  order  was  accepted  by 
them.  Held,  that  this  constituted  a  defense  as 
to  said  surety,  and,  as  the  order  was  not  tbe 
foundation  of  the  defense,  it  was  not  necessary 
that  a  copy  of  it  should  be  given  with  the  an- 
swer—Stockton T.  Stockton,  40  Ind.  225. 

[g1    (Sop.  1872) 

2  Gar.  &  H.  St  p.  308,  S  074,  providing 
that,  "when  any  action  is  brought  against  two 
or  more  defendants  upon  a  contract,  any  one 
or  more  of  the  defendants  being  surety  for  the 
others,  the  surety  may,  upon  a  written  com- 
plaint to  the  court,  cause  the  question  of  sure- 
tyship to  be  tried  and  determined  upon  the  is- 
sue made  by  the  parties  at  the  trial  of  the 
cause,  or  at  any  time  before  or  after  the  trial, 
or  at  a  subsequent  term,  but  such  proceeding 
shall  not  affect  the  proceedings  of  tbe  plaintiff." 
contemplates  a  written  complaint  by  the  surety 
in  tbe  nature  of  a  cross-complaint  against  the 
principal,  and  pleadings,  issue,  and  trial  there- 
on, the  same  as  upon  any  other  cross-complaint. 
'Dodge  T.  Dunham*  41  Ind.  ISO. 

[h]  (S«p.l8T3) 

In  an  action  on  a  note,  an  answer  by  a 
surety  alleging  that  the  time  of  payment  of 
the  note  was  for  a  valuable  consideration  ex- 
tended for  six  months,  withoot  the  surety's 
knowledge  or  consent,  where  the  facts  alleged 
are  such  tiiat  the  law  will  imply  an  extension 
of  time  for  a  shorter  period,  is  good  on  demur* 
rer.— Hamilton  v.  Winterrowd,  43  Ind.  303. 

[1]  (Snp.  1873) 
In  an  action  on  a  note,  an  answer  by  snre- 
ties  alleging  that  at  the  maturity  of  the  note 
the  creditor,  without  the  knowledge  of  the  sure- 
ties, received  of  the  debtor  a  certain  sum  of 
money  being  "the  interest  then  due  and  the 
interest  In  advance  for  six  months,"  and  ex- 
tended the  time  of  payment  of  said  note  six 
months,  is  good,  though  tbe  sum  alleged  to 
have  been  paid  would  not  more  than  cover  the 
amount  of  interest  that  appeared  to  be  doe  at 
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tiie  date  of  the  paymeDt;  the  answer  Dot  show-, 
iDE  but  that  a  part  of  the  accrued  interest  had 
before  that  time  been  paid.— Hamilton  y.  Win- 
terrowd,  43  Ind.  898. 

m  (Sa».in8) 
Id  a  salt  on  a  note  against  a  surety,  the 
defnidsnt  answered  that  the  platntilf  agreed 
with  the  principal  debtor,  without  the  knowl- 
edge and  consent  of  the  surety,  to  extend  the 
time  of  payment  for  90  days,  it  the  debtor 
vonld  pay  interest  In  advance  for  that  time  at 
the  rate  of  12%  per  cent,  per  annum,  and  that 
the  mterest  was  accordingly  paid  and  the  exten- 
Hon  given.  Held,  that  the  answer  was  good 
and  suffidently  shows  that  the  Interest  was 
paid  in  advance.— Hamilton  v.  Winterrowd,  43 
Ind.  401. 

[k]  {8«p.U7S> 
In  a  suit  upon  a  promissory  note,  an  an- 
■wer  by  a  snrety,  alleging  that  the  payee,  vith- 
ont  the  knowledge  or  consent  of  the  surety,  re- 
leased a  mortgage  on  real  estate,  executed  by 
the  priodpal  maker  to  the  payee  to  secure  the 
IMfmeat  of  the  note,  and  extended  the  time  of 
pajmeDt  for  a  definite  period  after  maturity.  In 
coorideration  of  a  new  mortgape.  executed  by 
the  principal  maker  and  his  wife  on  the  same 
real  estate,  is  good,  whether  copies  of  the  mort- 
Saees  are  made  parts  of  the  answer  or  not.— 
HolUnd  T.  Johnson,  51  Ind.  346. 

[1]  (Knp.  18T7) 
In  an  action  on  a  promissory  note  payable 
in  bank,  judgment  by  default  was  rendered 
agfliDRt  the  principal,  and  the  surety  in  his 
answer  alleged  tliat  he  had  requested  the  sheriff 
to  levy  the  execution  issued  on  such  judgment 
on  certain  personal  property,  but  that  the  sher- 
iS,  at  tbe  request  of  the  plaintiff,  had  held  the 
execution  without  levy,  and  that  the  principal 
had  tobaequently  died  insolvent.  There  was  no 
Bvennent  that  such  property  was  subject  to  the 
eiecution  or  was  sufficient  in  value  to  satisfy 
it  Beid.  that  the  answer  was  sufficient.— ^icott 
T.  Shirk,  €0  Ind.  lOa 

[iiij    tSnp.  1878) 

Under  2  Rev.  St.  1876,  p.  277.  i  674.  pro- 
vidinj!  that  when  action  is  brought  against  two 
or  more  defendants  on  a  contract,  any  one  or 
more  of  defendants  being  surety  for  the  others, 
tbe  surety  may,  on  a  written  complaint  cause 
tbe  qnestion  of  suretyship  to  be  tried  and  de- 
termined, etc.,  in  an  action  on  a  note  against 
several  alleged  makers,  a  so-called  answer  by 
part  of  defendants  alleging  that  they  were  mere- 
h  sureties  for  their  codefendant  was  only  a 
written  complaint  against  such  codefendant,  and 
Iliete  was  therefore  no  answer  filed  to  the  com- 
plaitit.-Browning  v.  Merritt,  61  Ind.  425. 

Id]    (Snp.  iSTS) 
A  sorety's  plea  that  the  time  of  payment 
of  the  note  had  been  extended  by  the  plaintiff 
without  his  consent,  is  insufficient  for  failure  to 
tver  when,  for  how  long,  or  for  what  considera' 


tioD,  the  extension  was  made.— Brooka  t.  Allen, 
62  Ind.  401.  ' 

[o]     (Snp.  1879) 

In  an  action  by  the  payee  of  a  note,  an 
answer  by  one  of  tbe  makers,  setting  up  the 
defense  that  he  signed  as  surety,  and  that  he 
has  been  discharged  by  an  extension  of  time 
granted  by  the  creditor,  must  allege  that  the 
payee  of  the  note  had  notice  that  he  signed  as 
surety.— McCIoskey  v,  Indinuapolis  Manufactur- 
ers' &  Carpenters'  Cnion,  67  Ind.  Stj.  33  Am. 
Rep.  76. 

tp]     (Sup.  1879) 

In  a  suit  by  tbe  obligee  against  principal 
and  surety  on  a  penal  bond  for  tbe  accounting 
by  the  principal  to  the  obligee  for  money  receiv- 
ed as  the  latter's  agent,  the  surety  set  up  that 
the  principal  had  executed  to  the  obligee  a 
promissory  note  without  knowledge  of  the  sure- 
ty. Held,  that  the  answer  was  bad,  either  as  a 
plea  of  payment  or  of  extension  of  time.— Linde- 
man  t.  Roaenfield,  67  Ind.  246^  33  Am.  Rep. 
79. 

[q]  (Snp.  1880) 
In  an  action  on  a  note  and  to  foreclose  a 
mortgage  secnring  the  same,  where  the  surety 
by  answer  set  up  an  extension  of  time  as  a 
defense  to  the  note,  a  contention  that  die  re- 
ply thereto  was  demurrable  for  failing  to  allege 
that  the . surety's  consent  to  the  extension  had 
been  obtained  at  the  time  the  extension  was 
given  is  untenable;  it  not  being  necessary  that 
the  reply  should  contain  any  affirmative  matter. 
—Jordan  v.  D'Heur,  71  Ind.  109. 

[r]  (Sap.  1880) 
Where  the  creditor,  by  the  terms  of  an 
agreement,  could  not  maintain  a  suit  against 
the  surety  until  it  had  been  ascertained  what 
amount  a  certain  estate  could  pay  on  a  certain 
note,  and  tbe  surety  soaght  to  avoid  liability  by 
reason  of  delay  on  the  part  of  the  creditor  to 
bring  suit  after  notice  to  him  to  do  so,  an  aver- 
ment by  tbe  surety,  in  his  answer,  that  (be 
amount  which  the  estate  would  pay  had  been 
ascertained,  was  necessary  fur  the  purpose  of 
showing  that  the  creditor  might  hare  maintain- 
ed a  suit  at  the  time  he  was  notified  to  sue. — 
Field  T.  Burton.  71  Ind.  880. 

[s]  (Snp.  1880) 
In  an  action  on  a  note,  tbe  complaint  aver- 
reS  the  death  of  one  of  the  makers.  The  an- 
swer admitted  the  execution  of  the  note,  but 
averred  that  defendant  executed  it  as  surety 
for  the  decedent,  who  executed  the  same  as 
principal;  that  at  and  after  the  maturity  of  the 
note,  iind  before  tbe  death  of  the  principal,  de- 
fendant gave  to  plaintiff  written  notice  inform- 
ing him  that  the  principal  was  then  able  to 
pay  the  note,  and  directed  him  to  proceed  at 
once  to  collect  the  same,  which  notice  plaintiff 
failed  to  obey.  Held,  that  as  the  principal's 
death  was  admitted,  and  as  it  was  not  shown 
but  that  it  occurred  so  soon  after  the  service 
of  the  notice  as  to  prevent  the  bringing  of  an 


^Us  Diceat  ia  «0atpUMl  oa  tke  Kay-lfuiber  Sjstem.  For  explanation,  Me  page  111* 


Digitized  by 


Google 


I  150 


PRINCIPAL  AND  SURETY.  IV.        [« Ind.  Dlr-Pw  sni       g  150 


uctioD,  the  answer  was  demurxabje,  in  the  ab- 
Bence  of  an  averment  that  the  principal  left 
In  the  county  or  state  an  estate  on  which  ad- 
ministration had  been  or  could  be  srauted,  or 
that  he  lived  in  the  state,  or  could  have  been 
sued  iu  the  coaits  of  the  state,  notwithstanding 
the  notice  was  a  sufficient  compliance  with  Code, 
i  G72,  providing  for  notice  by  the  surety  to  the 
obligee  to  forthwith  institute  an  action  on  the 
xrouti act— Franklin  v.  Franklin,  73.  Ind.  573. 

[t]  (Snp.  1880) 
In  an  action  against  a  surety  on  a  note,  an 
answer  alleging  that  the  effect  of  the  instru- 
ment was  misrepresented  to  defendant  by  the 
jigents  of  plaintiff,  in  which  agents  defendant 
reposed  great  coatidence,  did  not  show  the  ex- 
istem-e  of  a  relation  of  trust  or  confidence  ex- 
cusing defendant  from  exercising  ordinary  dili- 
jience  to  guard  against  fraud  and  imposition.^ 
Clodfelter  v.  Hulett,  72  Ind.  137. 

[a]     (Snp.  ISSO) 

Under  2  Rev.  St  1876,  p.  277,  fS  674,  675, 
relating  to  the  remedies  of  sureties  against  their 
principals,  the  surety's  complaint  should  be  filed 
in  and  during  the  pendens  of  the  action  of  the 
creditor  or  obligee,  and  the  question  of  snrety- 
ship  must  be  determined  in  and  by  the  same 
«ourt  In  which  Judgment  upon  the  contract  bad 
been,  or  might  be,  rendered  against  both  prin- 
cipal and  surety. — Boys  v,  Simmons,  72  Ind. 
.593. 

[T]    (8«p.  ISffi) 

In  an  action  against  ft  surety  on  a  note, 
iin  answer  setting  up  that  defendant  bad  noti- 
fied the  creditor  to  sue  forthwith  is  insuHicIent, 
under  Code,  §  iJJ2,  requiring  a  "notice  in  writ- 
ing."—Mendel  V.  Caimes,  84  Ind.  141. 

[w]    (Snp.  1S82) 

An  answer,  by  a  surety  in  an  action  on  a 
note,  that  be  w&a  such  surety,  of  which  the 
payee  had  knowledge,  and  that  without  his 
knowledge  or  consent  the  payee  received  from 
the  principal,  after  maturity  of  the  note,  a  given 
jBum,  which  they  agreed  should  be  in  full  sntis- 
faction  of  interest  on  the  note  to  a  certain  fu- 
ture day,  whereby  the  time  of  payment  was  ex- 
tended, is  good  on  demurrer.— Starret  v.  Burk- 
balter,  86  Ind.  439. 

A  plea  by  a  surety  that  the  time  of  pay- 
ment of  a  note  was  extended,  and  that  the 
■consideration  for  the  extension  was  the  receipt 
of  interest  for  one  month  in  advance,  In  not 
insufficient,  as  not  ccmtaining  a  specific  state- 
ment of  the  time  of  the  extension,  as  it  implied- 
ly states  an  agreement  to  extend  the  time  for 
-one  monthi— Id. 

In  an  action  on  a  note  against  the  maker, 
L.,  and  surety,  B.,  thereon,  an  answer  of  the 
latter  setting  up  a  contract  between  plaintiff 
and  the  principal  extending  the  time  of  pay- 
ment of  the  note,  "all  of  which  was  done  by 
jiaid  L.  and  said  plaintiff  without  the  know!* 
edge  and  consent  of  said  B-,  and  was  never  aft- 
erwards ratified  or  consented  to  by  him,"  was 


sufficient  as  an  averment  that  the  exten^on 
was  without  tbe  consent  of  the  surety.— Id. 

[xl    (Snp.  1885) 

In  an  action  against  a  surety  on  a  note,  an 
answer  averring  that  plaintiff  had  been  request- 
ed to  bring  suit  on  the  note,  but  not  alleging 
that  plaintiff  failed  to  do  as  requested,  was  in- 
sufficient on  demurrer.— Marshall  v.  Mathers,  3 
N.  £.  120,  1U3  Ind.  458. 


[xzl  (Snp. 

In  an  action  on  a  note,  and  to  foreclose  a 
morti^ge  securing  it,  ft  croes-complaint  by  one 
of  the  defendants  alleging  that  he  executed  tbe 
note  and  mortgage  as  security  for  a  codefend- 
ant,  and  asking  that  the  letter's  Interest  in  the 
land  be  sold  before  that  of  the  cross-oomplainant, 
is  good  under  Rev.  St.  S  1212,  providing  tbat, 
in  a  suit  on  a  contsact  where  one  of  tbe  defend- 
ants Is  surety  for  the  other,  he  may  on  com- 
plaint have  the  question  of  suretyship  determin- 
ed.—ChapUn  T.  Baker,  124  Ind.  3&G,  24  N.  K. 
233. 

An  answer  thereto  alleging  that  the  cross- 
complainant  agreed  with  plaintiff  and  said  co- 
defendant,  for  a  valuable  consideration,  to  pay 
and  satisfy  the  note  and  mortgage,  is  good.— Id. 

[y]  (Snp.  18SI) 

In  an  action  against  principal  and  sure- 
ties on  a  bond,  an  answer  by  tbe  sureties  that 
tbe  obligee  bad  agreed  to  cancel  the  bond  in 
consideration  of  certain  acts  to  be  done  by  the 
principal,  without  alleging  performance  of  such 
acts  or  any  offer  to  perform  them,  is  bad. — 
Kempshall  v.  Fast,  127  Ind.  320,  26  N.  E.  836. 

[yyl  (App.  1S92) 

To  a  surety's  answer  in  an  action  on  a 
promissory  note  that  the  name  of  a  new  surety 
was  added  without  his  consent,  after  its  deliv- 
ery, the  payee  replied  tliat  defendant,  with  fall 
knowledge  of  all  the  facta  and  circumstances  of 
tbe  execution  of  such  note,  and  that  the  name 
of  a  co-surety  waa  added,  fully  ratified  the  note, 
and  agreed  to  pay  one-half  as  surety,  on  the 
agreement  that  the  co-surety  would  pay  one-half 
thereof,  which  he  agreed  to  do.  Held,  that  the 
reply  sufficiently  alleged  a  ratification.— Owens 
V.  Tague,  3  Ind.  App.  245,  29  N.  E.  784. 

To  an  answer  by  the  second  surety  on  a 
note  sued  on,  alleging  that  the  same  was  signed 
without  consideration  after  tbe  note  was  deliver- 
ed, the  payee  replied  that  the  second  surety 
agreed  to  pay  the  payee  one-half  tbe  note  as 
surety  of  the  maker  in  consideration  that  the 
first  surety  would  pay  one-half,  and  that  the 
first  surety  had  agreed  so  to  do.  Held,  that  the 
reply  was  insufficient  in  not  showing  with 
whom  tbe  agreement  was  made,  or  the  per* 
formance  of  the  condition  alleged.— Id. 

[I]  (App.  1906) 
In  an  action  on  a  note  executed  by  a  cor- 
poration and  individuals,  one  of  'them  answered 
that  she  signed  the  note  as  a  surety,  merely, 
and  that  at  that  time  the  corporation  was  the 
owner  of  personal  property  subject  to  execu- 
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lion  id  excess  of  the  amount  of  the  DOte,  and 
that  the  holders  of  the  note,  without  the  biowl- 
vdge  or  consent  of  defendant,  agreed  with  the 
corporation  and  the  other  signers  for  the  ap- 
iwiotment  of  a  receiver,  and  that  a  receiver 
was  appuinted  in  pursuance  of  the  agreement. 
Htld,  that  the  answer  did  not  state  facts  cod- 
stitnting  a  defense ;  it  not  being  material  that 
there  was  a  prior  agreement  as  to  the  receiver, 
and  the  allegation  as  to  the  corporation's  prop- 
erty not  aiding  the  pleading  ;  it  not  being  claim- 
ed  that  the  surety  was  released  by  the  holders' 
failure  to  bring  suit  after  notice  from  the  sure- 
ty, as  provided  for  in  Burns'  Ann.  St.  liWl,  §§ 
ISm,  1225.— Durbin  v.  Northwestern  Scraper 
Cm  73  N.  E.  207.  36  Ind.  App.  123. 

[n]  (8«p.iM») 

A  croaH-complalnt  1^  a  surety  in  an  action 
on  I  note  alleged  that  the  president  of  the 
holder  caused  certificates  of  itocli,  pledged  as 
(olUteral,  to  be  auriendered,  and  new  certifi- 
cates issued  in  his  individual  name,  that  this 
tnosfer  was  a  conversion,  and  the  stock  so  con- 
verted at  the  time  equaled  in  value  the  amount 
due  the  holder,  and  the  prayer  was  that  the 
valne  of  tiie  stock  at  time  of  conversion  be 
credited  on  the  note.  Held,  that  the  cross-com- 
plaint was  demurrable,  as  It  was  not  shown 
that  the  surety  was  deprived  of  the  benefit  of 
tbe  eollatenil,  or  that  it  was  converted  to  the 
nse  of  another,  but  for  anytlUng  that  appeared 
he  still  held  the  stock  to  secure  the  payment 
of  tbe  note.— Hnnter  v.  First  Nat  Bank,  172 
Ind.  IS,  87  N.  m  734. 

Foe  Cases  pbom  Otheb  States, 

See  40  CBifT.  Dio.  Princ  &  8.  H  423-126. 
See.  also,  32  Cyc  pp.  12D-132. 

i  157.        Issnea*  proof*  atmd  vulmHoo. 

[•1  (Sap.  1S70) 

ynan  the  answer  of  a  surety  alleged  that 
be  uriM  Induced  to  eiga  the  note  sued  on  by  the 
repmentations  of  the  payee  that  the  note  was 
for  the  price  of  goods  to  be  sold  by  the  payee 
to  tlK  maker,  and  that  the  note  was  not  used 
for  that  purpose,  but  was  used  to  pay  another 
debt  doe  the  payee  from  the  maker,  a  further 
allegation  that  the  defendant  bad  previously 
sold  a  stock  of  goods  to  tbe  maker,  to  secure 
the  price  of  which  tbe  latter  had  agreed  to  ex- 
ecute a  mortgage,  and  that  the  payee  represent- 
ti  to  defendant  that  tbe  goods  be  was  about  to 
«U  the  maker  were  to  be  added  to  such  stock, 
was  immaterial,  and  it  was  not  error  to  exclude 
evidence  of  sacb  agreement  to  execute  the  mort- 
gage to  defendant.— Ham  t.  Oteve,  84  Ind.  18. 

lb]  (App.  ISM) 
Rev.  St.  1S1>4.  i  1226b  provides  that,  when 
an  action  ia  brought  against  two  or  more  de- 
fendants on  a  contract  in  which  any  one  or 
niore  of  defendants  are  surety  for  tbe  others, 
.  the  surety  may  on  complaint  to  the  court  cause 
the  question  of  suretyship  to  be  tried  on  the 
iames  made  by  the  parlies  at  tbe  trial,  or  at 
any  time  before  trial  or  at  a  subsequent  term. 


but  such  proceedings  shall  not  affect  tlie  pro- 
ceedings of  the  plaintiff.  Held,  that  the  ques- 
tion of  suretyship  can  be  tried  only  by  the  fil- 
ing of  a  cross-complaint  by  tbe  surety  and  the 
formation  of  issues  thereon.— Newton  v.  Pence, 
38  K.  E.  m,  10  Ind.  App.  672^ 

[c]  (App.l8») 
Tbe  mere  fact  that  a  complaint  alleges  that 
a  contractor's  bond  was  executed  at  the  same 
time  as  his  contract,  and  was  made  a  part  there- 
of, and  that  the  bond  bears  a  date  a  few  days 
later  than  tbe  contract,  does  not  show  a  vari' 
ance,  where  the  bond  identifies  tbe  contract  as 
being  given  to  secure  the  "contract  annexed 
hereto."'-Biown  v.  Marklaod.  53  N.  E.  295,  22 
Ind.  App.  652. 

[dl    (Sap.  1909) 

Under  a  plea  of  non  est  factum,  a  surety 
oD  a  note  may  show  discharge  by  failure  to  se- 
cure signature  of  a  co-surety,  as  agreed,  when 
the  note,  of  which  the  note  in  question  wn«  a 
renewal,  was  executed.— Hunter  v.  First  Nat.  . 
Bank,  172  Ind.  02,  87  N.  E.  731. 

[•]     (App.  1910) 

The  surety  on  the  bond  of  an  agent  for 
the  faithful  dischai^  of  his  duties,  in  order  to 
defend  on  the  ground  of  a  material  alteration 
in  the  agent's  contract  without  tbe  surety's  con- 
sent or  knowledge,  must  plead  it.— Security  Mut. 
Life  las.  Co.  v.  Frankel,  92  N.  E.  188. 

For  Cases  from  Otueb  States. 

See  40  Cent.  Dig.  Princ.  &  S.  i  427. 
See,  also,  32  Cyc  pp.  127-132. 

{  158.  Evldenoo. 

Competency  of  plaintiff  as  witness  in  action 
against  administrator  of  deceased  surety,  sec 
Witnesses,  |  149. 

Evidence  as  to  existence  of  relationship  of 
principal  and  surety,  see  ante,  S  45. 

Existence  of  suretyship,  see  ante,  f  45. 

For  Cases  fbo&i  Other  States, 

See  40  Cent.  Dm.  Princ.  &  S.  H  428-441. 
See,  also,  32  Cyc.  pp.  132-138. 

g  159.    Presnaaptioms  and  bordem  of 

proof. 

[a]  (Sup.  ISH) 

IE  will  not  be  presumed  that  a  deceased 
principal  debtor  left  property  sufficient  to  pay 
his  debtH,  that  his  estate  is  situated  within  the 
state,  or  that  administration  has  been  had  upon 
bis  estate.— Whittlesey  v.  Heberer,  48  Ind.  260. 

[b]  (Smp.  1S80) 

Where  the  surety  in  an  action  on  a  note 
sets  up  an  agreement  for  an  extension  of  time 
for  payment  without  his  consent,  the  reply  of 
denial  places  on  him  the  burden  of  showing  the 
agreement.— Barclay  v.  -Miers,  70  Ind.  348. 

[c]  (Sup.  18S1) 

Knowledge  of  the  fact  that  other  persons 
were  sureties  when  time  was  given  the  principal 
debtor  is  not  presumed  in  favor  of  the  sureties. 
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bat  muBt  be  proTed.~&I)ilI«ndon  t.  Wertz,  75 
Ind.  431.  89  Am.  Rep.  155. 

td]     (App.  1898) 

A  note  for  $1,000  was  made  by  a  principal 
and  surety  July  24,  181)3,  Ave  after  30  days, 
interest  from  maturity.  The  note  was  indorsed, 
"Paid  on  within  note  $80,  July  24,  '94."  The 
surety  did  not  know  of  the  Interest  pajrments. 
Held,  that  the  burden  was  od  the  payee,  in  or- 
der to  hold  the  surety,  to  show  that  prinoipara 
payment  of  one  month's  interest  in  advance  was 
not  in  consideration  of  an  extension  of  time, 
and  therefore  operated  to  release  surety.— Sehie- 
ber  T.  Traudt,  49  N.  E.  603,  19  Ind.  App.  349. 

Fob  Cases  fbom  Ottieb  States. 

See  40  Cent.  Dig.  Princ.  &  S.  H  428-435. 
See,  also,  32  Cyc.  pp.  132-134. 

{160.    AdmlMibtUtr. 

Declarations  by  principal  as  evidence  asainst 
surety,  see  Evidence,  S  250. 

M    (Sop.  1878) 

In  an  action  on  a  note  by  an  assignee  there- 
of, where  a  surety  alleges  that  the  payee  secur- 
ed his  signature  hy  means  of  sll(<?(>d  false  and 
fraudulent  representations,  on  which  he  relied, 
a  mortgage  executed  by  the  principal  to  such 
anrety  about  IS  months  prior  to  the  date  of 
the  note  sued  on,  to  secure  the  surety  against 
any  loss  he  might  thereafter  sustain  by  reason 
of  becoming  surety  on  any  note,  is  admissible 
in  evidence.— Crandall  v.  First  Nat  Bank  of 
Aobum,  61  Ind.  349. 

[bl    (Sup.  1881) 

In  an  action  against  a  surety  on  a  prom- 
issory note,  the  defense  was  a  release  by  an  ex- 
tension of  time  to  the  principal.  Held,  that 
evidence  that  an  indorsement,  "Received  on 
within,  Oct.  IS,  1878,  $40,  interest  to  Feb.  23, 
1879,"  had  been  altered  by  striking  out  "inter- 
est," etc.,  was  admissible,  aa  tending  to  show 
what  was  the  original  contract.— Mennet  v.  Qri- 
sard,  79  Ind.  222. 

[c]     (Sup.  1S82) 

The  maker  of  a  note  with  surety  renewed 
the  same  by  giving  the  payee  bank  another  note 
executed  by  him  on  which  the  name  of  the  sure- 
ty was  forged,  and,  in  an  action  by  the  bank 
against  the  surety,  the  cashier  of  the  hank  tes- 
tified that  the  money  would  not  have  been  loan- 
ed to  the  maker  If  defendant  or  some  other  good 
surety  had  not  gone  on  the  note.  Held,  that 
the  evidence  was  irrelevant.— Lovinger  v.  First 
Nat.  Bank  of  Madison,  SI  Ind.  3o4. 

Where  the  maker  of  a  note  renewed  it  by 
giving  the  payee  bank  another  one,  on  which 
the  name  of  a  surety  was  forced,  in  an  action 
by  the  bank  against  the  surety,  testimony  of 
defendant  that  at  the  time  the  maker  destroy- 
ed the  original  note  in  the  surety's  presence  the 
maker  stated  that  the  note  had  been  paid  was 
Inadmissible. — ^Id, 


Where  the  maker  of  a  note  renewed  1 
giving  the  payee  1>ank  another  one,  on  « 
the  name  of  the  surety  was  forged,  tn  an  ai 
hy  the  bank  against  the  aurety,  testimony 
the  surety  was  a  man  of  good  financial  at 
ing  and  credit  was  Irrelevant.- Id. 

For  Cases  from  Other  States, 

See  40  Cent,  Dig.  Prine.  &  S.  SS  436- 
See,  also,  32  Cyc.  pp.  134,  135;  note 
Am.  Rep.  234;  note,  3  Am.  St.  Rep. 

g  101.  —  Weli^t  and  soSoiemer. 

[a]  (Snp.lSSO) 

A  written  agreement,  signed  by  a  sa 
indorsed  on  a  note,  conscating  to  an  extei 
of  time  for  the  payment  thereof,  ia  8affi< 
evidence  to  support  a  finding  that  such  coi 
was  given  at  the  date  of  the  indorsement,  th 
there  is  otber  evidence  tending  to  show  tha 
indoreement  was  made  at  a  different  time 
its  date.— Jordan  t.  D'Heur,  71  Ind.  190. 

[b]  (Snp.  1890} 

Where  a  judgment  creditor  buys  and 
closes  a  mortgage  constituting  a  prior  lie 
his  judgment,  and  bids  in  the  land  at  the 
the  amount  realized  therefor  at  the  sale  is 
elusive  as  to  the  value  of  the  land,  as  l>et 
him  and  sureties  of  the  debtor. — Moorma 
Hudson,  125  Ind.  504,  25  N.  E.  593. 

For  Cases  from  Other  States. 

See  40  Cent.  Dio.  Princ.  &  S.  H  439- 
See,  also,  32  Cyc  p.  138, 

1162.  Trial. 

Dismissal  of  action  as  against  joint  detendi 
see  Dismissal  and  Nonsuit,  §  25. 

Order  of  trial  of  issues  between  defendant 
question  of  suretyship,  see  Tbial,  i  4 

Right  to  open  and  close,  see  Trial,  i  2j 

[ft]    (Sap.  18Se) 

Where,  in  an  action  against  the  prim 
and  sureties  on  a  note,  one  of  the  deff 
pleaded'was  want  of  consideration,  an  ]ns' 
tion  that  a  valid  eonrideratlon  as  between 
principal  and  his  creditor  was  suflBdent  to 
port  the  undertaking  of  the  sureties  was  i 
er  as  applied  to  such  issue.- Bppert  v.  Hal 
X.  E.  74,  S2  N.  E.  713,  133  Ind.  417. 

[b]    (Sup.  1904) 

In  an  action  against  a  building  contrt 
and  the  surety  on  his  bond,  a  verdict,  "We, 
jury,  find  for  the  defendant  S.,  release  1 
bond,"  was  general,  and  not  objectionabli 
containing  the  words  "release  from  bond,"  i 
words  being  mere  surplusage.— Gutbrie  v.  ' 
penter,  70  N.  B.  4SG,  162  Ind.  417. 

Fob  Cases  from  Other  States, 

See  40  Cent.  Dig.  Princ.  &  S.  H  442- 
See,  also,  32  Cyc  pp.  13S-140. 

§  163.  Jnd^ent. 

Equitable   relief   against   by  confession. 
Judgment,  g  405. 
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}ciiit  judgment  ia  justice's  court  against  pria- 
cipsl  and  Burety  on  note,  see  JuSTlcn  OF 
THE  Peace,  §  124. 

Proceedings  by  surety  to  have  execution  on 
Jodgment  for  creditor  directed  Hrst  against 
property  of  principal,  see  post,  |  l&L 

M  (8BP>  I860) 
The  same  judgment  slionld  pass  against 
botli  the  principal  and  the  sureties.  Therefore 
tlie  surety  on  a  note  baa  no  cause  of  complaint, 
unless  the  court  refuaes  to  direct  the  sheriff  first 
to  exhaaat  tlie  property  of  the  principal.— Rook- 
ir  T.  Wise,  14  Ind.  276. 

[b]  (S«p.l8fi6) 
Where  a  salt  Is  brought  against  the  prin- 
cipal and  surety  upon  a  bond,  and  the  finding 
i>  for  the  plaintiff,  it  is  error  to  enter  judgment 
against  the  surety  alone,  and  the  judinnent  must 
be  rereised.— Rutherford  v.  Moore,  24  Ind.  311. 

{c]  <Sap.  13S?) 
Although  the  liability  of  one  who,  without 
consideration,  writes  his  name  on  the  back  of 
a  promissory  note,  is  prima  facie  that  of  an 
Bccommodation  indorser,  still  a  complaint  by 
the  creditor,  showing  the  Indorsement,  will  not 
confer  jurisdiction  to  render  judgment  that  the 
indorser  was  a  surety  for  those  whose  names 
appear  as  makers.— Knopf  y.  Morel,  IIJ  Ind. 
670,  13  N.  E.  51. 

[dl  tsop.  IMS) 
Where  one  of  the  parties  against  whom  a 
foreclosure  decree  was  rendered  was  in  fact  a 
nrety.  but  such  relationship  did  not  appear 
from  the  decree,  he  was  entitled  to  obtain  an 
adjndiration  of  his  suretyship  thereafter,  and 
enforce  the  decree  to  the  extent  of  bis  equitable 
interest  therein,  as  against  one  claiming  under 
one  of  his  oodefendanta  with  notice  of  the  facts. 
-Oglebay  t.  Todd,  166  Ind.  2S0.  76  N.  E.  23a 

Fob  Cases  frov  Otheb  States. 

See  40  Ckitt.  Dig.  Prlnc.  &  S.  K  446-454. 
See,  also,  32  Cyc.  pp.  140-142. 

1104.  ExMvtlom. 

Enforcement  against  exempt  property,  see  EX' 

EHPTIOKS,  I  75. 
Enforcement,  by  surety  against  co-surety,  of 

execntton  against  himself,  see  post.  §  198. 
Enforcement,  by  surety  against  principal,  of 

execution  against  surety,  see  post,  §  188. 
Proceedings  by  surety  against  principal  after 

payment  by  surety  of  judgment  for  credits, 

see  post,  {  188. 
Bero-sai  of  judgment  as  affecting  proceeding  to 

determine  question  of  suretyship,  see  post,  i 

163. 

[A]  (Snp.l8G2) 

Under  2  Rer.  St.  1852,  p.  186,  H  674,  675, 
providing  that  in  an  action  against  two  or  more 
defendants  upon  a  contract,  any  one  or  more 
<4  the  defendants,  being  aorety  for  the  others, 
may,  upon  a  written  complaint  to  the  court, 
cattse  the  question  of  suretyship  to  be  tried  and 


determined,  and  that,  if  it  be  determined  that 
such  defendant  ia  a  surety,  judgment  shall  be 
enforced  against  the  property  of  the  principal 
debtor  before  resorting  to  that  of  the  surety, 
the  question  of  suretyship  cannot  be  raised,  un- 
less the  court  has  jurisdictioq  of  the  principal, 
BO  that  judgment  may  be  rendered  against  him; 
and  where  process  was  returned  "Not  found" 
as  to  the  principal,  and  judgment  entered  against 
the  surety  alone,  the  statute  did  not  apply-- 
Watson  V.  Beabout,  IS  Ind.  281. 

[b]  (Sap.  1866) 

One  who  draws  a  bill  of  exchange  for  the 
accommodation  of  the  payee  is  the  surety  of  the 
latter,  within  the  meaning  of  the  statute  on  the 
subject  of  "the  remedies  of  sureties  against  their 
principals"  (2  Gav.  &  H.  |  674,  p.  308),  and  as 
such  may,  upon  proper  application,  have  execu- 
tion directed  first  against  the  property  of  his 
principal.— Lacy  v.  Lofton,  26  Ind.  324. 

[c]  fSnp.l8TD) 

2  Gav.  A  H.  St.  p.  808,  I  674,  which  en- 
able a  surety  to  bare  an  order  ai  the  court 
that  execution  shall  be  fint  levied  on  the  prop- 
erty of  his  principal,  la  not  applicable  in  an  ac- 
tion on  a  note  against  a  surety  sued  alone.— 
Brush  T.  RAney.  34  Ind.  4ia 

td]     (Sup,  im) 

Where  no  pleading  raises  the  question  of 
snretyship,  the  court  need  not  make  an  order 
for  the  levy  of  the  execution  first  on  the  proi>- 
erty  of  the  principal. — Riley  v.  Butler,  36  Ind. 
51. 

[a]     (Snp.  1S73) 

When  two  sureties  are  sued  upon  a  note, 
one  of  them,  who  has  paid  half  the  note,  is  not 
entitled  to  an  order  directing  the  sheriff  to  levy, 
an  execution  that  may  be  iaaued  to  collect  the 
residue  upon  the  property  of  bis  f>o-surety  ex- 
clusively.—Scbooley  T.  Fletcher,  45  Ind.  86. 

Code,  §S  674,  675,  authorizing  the  court  to 
order  that  the  property  of  a  principal  shall  be 
sold  before  resort  is  mode  to  that  of  the  sure- 
ty, does  not  authorize  an  order  requiring  a  sure- 
ty, whose  co-surety  has  paid  one-half  of  the 
debt,  to  turn  over  his  property  for  the  satisfac- 
tion of  the  remainder.— Id. 

If]     (Saper.  1873) 

A  general  execution,  directed  against  a 
principal  and  surety,  though  levied  on  the  prop- 
erty of  both,  must  be  satisfied  in  the  order  of 
their  relation  to  the  snit.— Rogers  t.  Voss,  Wils. 
376. 

(gj  (S«p.l878> 

Under  Code,  {{  416,  674,  675,  as  between 
principal  and  surety,  when  they  are  judgment 
defendants  in  the  same  action,  the  aheriff  must 
first  sell  and  exhaust  the  property  of  the  prin- 
cipal before  he  can  levy  on  the  property  of  the 
surety;  and  a  levy  upon  the  property  of  the 
aurety  before  lie  has  sold  and  exhausted  the 
property  of  the  principal  is  irregular,  and  can- 
not be  upheld. — Johnson  v.  Harris,  GO  Ind.  30.'. 
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rh]    (Sap.  1880) 

The  statute  proTidlng  for  the  levy  and  gale 
of  a  principal's  property  before  resortioR  to 
that  of  a  surety  has  no  application  to  cases 
where  such  property  is  Id  the  control  and  cus- 
tody of  the  court  by  its  lecelver.— Koode  t. 
Baldridse.  73  Ind.  54. 

[1]  (tap.  1881) 
The  court  baa  no  power  to  make  an  order 
that  the  property  of  one  of  the  defendants 
asainst  whom  a  Judgment  has  been  obtained 
shall  be  first  levied  apon  and  sold,  on  the 
eround  that  the  other  defendant  was  a  surety, 
unless  the  question  of  suretyship  was  tried  and 
determined  upon  an  issue  made  by  the  pany  as 
provided  by  statnte;  there  being  aothing  in  the 
note  or  in  the  complaint  thereon  to  Indicate  the 
existence  of  such  relation,— Douch  t.  BUss,  80 
Ind.  316. 

[J]  (Sap.  1887) 
A  party  who  occupies  the  relation  of  safety 
may  have  that  fact  established,  and  an  order 
for  an  execution  in  his  favor,  by  proceedings 
sabseqaent  to  judgment  rendered  In  the  action 
against  his  principal.— Montgomery  t.  Ticory, 
110  iQd.  211,  11  N.  E.  38. 

[kl    (Sap.  18S8) 

Plaintiff  being  leplerln  bail  on  a  Judgment 
against  another,  execution  issued  jointly  against 
them  was  levied  by  defendant,  a  constable,  upon 
the  property  of  plaintiff,  who  brought  replevin. 
Held,  onder  Rev.  St  H  697.  698,  which  au- 
thori»  a  joint  execution  In  such  ease,  that, 
while  it  was  defendant's  duty  to  exhaust  the 
principal  debtor's  effects  before  ite'izing  the  sure- 
ty's, yet,  if  the  property  so  seized  were  subject 
to  execution,  replevin  was  not  plaintiff's  proper 
remedy.— Miller  v.  Hudson,  114  Ind.  6S0,  17  N. 
E.  122. 

Fob  Caseb  fbox  Othex  States. 

Sek  40  Ckkt.  Dig.  Prlnc.  &  S.  H  456-40.'). 
See,  also,  32  Cyc.  pp.  142-144. 

{  165.  Appeal  and  arror. 

la]    <S«p.  1881) 

A  complaint  by  an  alleged  surety  to  deter- 
mine  the  question  of  suretyship,  under  Civ. 
Code  1S81,  SS  738.  739,  is  an  independent  ac- 
tion, and  is  entirely  unaffected  by  any  reversal 
of  judgment  in  the  principal  action  wherein 
the  surety  is  souRht  to  be  held.— Williams  v. 
Fleenor,  77  Ind.  3G. 

For  Cases  frdu  Other  States, 

See  40  Cent.  Dig.  Princ.  ft  S.  SS  460,  467. 
See,  also,  32  Gyc.  p.  145, 

liiee.  Coats. 

Liabilities  of  sureties  for  attorney's  fees  in  ac- 
tion against  principal,  see  ante,  f  73. 

l»]    (App.  IMS) 

A  materialman  suing  on  a  bond  conditioned 
on  the  contractor  performing  his  contract  and 
paying  laborers  and  materialmen  and  stipulat- 


ing that  all  payments  contracted  to  be  mado 
shall  be  made  with  attorney's  fees  is  entitled  to 
recover  reasonable  attorney's  fees.— United 
States  Fidelity  &  Guaranty  Co.  v.  American 
Blower  Co.,  41  Ind.  App.  620,  84  N.  E.  5ii.'>; 
Same  v.  American  Radiator  Co.,  41  Ind.  App. 
712,  84  N.  filv  658. 

For  Cases  fboh  Otreb  States, 

See  40  Cent.  Diq.  Princ.  ft  S.  i  455. 

V.  RIGHTS  AND  BEHEDIES  OF 

SURETT. 

Injunction  against  judgment  till  surety  ia  secur- 
ed against  liability,  see  Judqhent,  8  459. 

Nature  of  right  of  surety  to  subrogation,  see 
SUBBOOATION,  8  1. 

Right  of  surety  against  receiver,  see  Rboeiv- 
EBS,  8  169. 

Right  of  surety  paying  judgment  to  redeem 
property  of  principal  sold  on  execution,  see 
Execution,  |  2^. 

Right  of  surety  to  compel  proof  against  princi- 
pal, see  Equity,  {  43. 

Subrogation  of  sureties,  see  Subbooation,  U 
5-0. 

(A)  AS  TO  CREDITOR 

Complaint  by  sureties  to  review  judgment,  see 

JuDolfENT,  8  335. 
Complaint  by  surety  to  review  Judgment  and 

restrain  levy  on  execution,  see  Judgment,  f 

Replevin  bail,  see  Execution,  8  177. 
Right  of  surety  to  equitable  relief  against  Judg- 
ment, see  Judgment,  {  452. 

S  168.  Rooonrse  to  and   exlianstioa  of 
remedy  acainst  prineipal. 

Conditions  precedent  to  action  againit  surety, 

see  ante,  §§  137-139. 
Neglect  to  act  or  proceed  against  principal 

as  discharge  of  surety,  see  ante,  f§  124-12tl. 
Proceedings  by  surety  to  have  execution  on 

Judgment  for  creditor  directed  first  against 
.  property  of  principal,  see  ante,  f  164. 

[a]  (Sap.  1863) 

Where,  after  a  decree  of  forecloaurr,  a  re- 
plevin bail  is  given,  and,  the  period  of  stay  hav- 
ing expired,  an  order  of  sale  is  issued  on  the  de- 
cree, which  by  the  plaintiff's  order  is  returned 
without  a  sale  having  been  made,  the  surety 
may  compel  the  creditor  to  proceed  or  exonerate 
him  from  liability.— Xunemacber  v.  Ingle,  20 
Ind.  135. 

[b]  (Sap.  1878) 

In  an  action  on  a  Joint  and  neveral  note 
against  one  of  the  makers,  the  answer  alleged 
that  the  defendant  signed  the  note  merely  aa 
surety  for  the  other  maker;  that  he  had  since 
deceased,  and  the  plaintiff  had  proved  the  note 
against  his  estate,  which  was  solvent ;  and  that 
the  administrator  was  about  to  sell  some  of  the 
real  estate  of  the  deceased  to  realize  ftio'lR  to 
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par  off  tbifl  and  other  debts  against  the  estate, 
the  ansver  also  asked  that  the  administrator 
be  maide  a  party  and  that  execution  be  first  lev- 
ied upon  the  estate^  Held,  that  the  answer  was 
{unffideDt— Hayes  v.  Hayes,  64  Ind.  243. 

[cl  (Sap.  1881) 
\^'here  a  husband  and  wife  executed  a 
mortgaie  on  her  real  estate  aa  security  for  the 
dfhtii  of  a  tirm  of  which  he  was  a  member,  she 
was  entitled  to  have  the  firm  property  exhausted 
before  hers  could  be  subjected.— MoflStt  v.  Roche, 
77  Ind.  48. 

FoK  Cases  fbou  Other  States, 

See  40  Cbnt.  Dig.  Frinc.  &  S.  IS  468-47». 
See,  also,  32  Cyc.  pp.  233-236;   note,  34 
Am.  Rep.  580. 

1 169.  Recourse   to  and  ezbanstlon  of 
other  securities. 

Misapplication,  release,  or  loss  of  securities  as 
discharge  of  surety,  see  ante.  fS  114,  115. 

Right  to  require  recourse  to  property  of  co- 
snrety  as  to  part  of  note,  see  ante,  |  6u. 

U]  The  surety  cannot  compel  the  creditor  to 
first  exhaust  liens  and  collaterals  held  by  him. 
-(Sup.  1800)  Jones  v.  Tincher,  15  Ind.  308,  77 
.Vol  Dec.  02;  (1861)  Brown  T.  Bn>wn,  17  Ind. 
475. 

m  (Sap.  1861) 
A  sheriff,  having  levied  the  execution  on  the 
property  of  the  principal,  took  from-  him  a  de- 
lireTT  bond,  with  aniety,  which  was  afterward 
forfeited  by  Qondelivery.  The  principal  having 
no  other  property,  It  was  held  that  a  levy  on 
the  property  of  the  judgment  surety  was  prop- 
er, witboat  a  prior  resort  to  the  surety  on  the 
delivery  bond.— Brown  t.  Brown,  17  Ind.  475. 

[c]    (Sap.  1915) 

A.  executed  to  B.  a  mortRSgo  upon  certain 
real  estate  to  secure  a  note  of  $300.  On  the 
nme  day  C.  also  executed  to  B.  a  mortgage  to 
secure  the  payment  of  A.'s  note  to  B.  for  $300, 
and  also  to  secure  a  note  of  $1B9  made  by  C. 
to  B.  B.  brought  suit  to  foreclose  both  mort- 
yages.  D..  who  claimed,  as  the  vendee  of  C. 
the  lands  mortgaged  by  him  to  B..  filed  his 
cross-complaint,  alleging  that  the  mortgage  made 
by  C  wag,  as  to  the  $300  note,  only  collateral 
to  the  mortgage  of  A.,  and  that  the  mortgaKe 
of  A.  was  the  primary  security,  and  asking  that 
the  land  mortgaged  by  A.,  and  all  other  prop- 
prtj  of  his  subject  to  execution,  might  be  ex- 
hausted before  resorting  to  the  land  mortgaged 
by  C.  A.  also  filed  a  cross-complaint  against 
('.  and  D.,  alleging  that  C.  was,  at  the  time  of 
ibe  execution  of  the  mortgage,  indebted  to  him 
tA.)  in  the  sum  of  $200,  and  in  consideration  of 
that  indebtedness  assumed  to  pay  that  amount 
of  the  $300  note  to  B.,  and  gave  said  mortgage 
to  secure  the  payment  thereof,  and  asking  that, 
as  to  said  sum,  of  $200,  the  mortgage  of  C. 
might  be  decreed  to  be  the  primary  security.  A 
d4>murrer  was  sustained  to  this  cross-complaint. 
Ueld,  that  it  ia  a  well-settled  principle  of  equi- 


ty juxisprudeDce,  which  is  expressly  recognised 
by  our  statute,  that  in  cases  of  principal  and 
surety,  both  being  before  the  court,  the  creiHtor 
may  he  compelled  to  first  exhaust  the  property 
of  the  principal,  and  that  the  court  erred  in  sns- 
talniag  the  demurrer  to  the  cross-complaint — 
Wright  V,  Crump,  26  Ind.  889. 

[d]    (Sap.  isao) 

Where  principal  and  surety  both  mortgage 
land  to  secure  the  former's  debt,  the  heirs  of 
the  surety  have  the  right,  after  his  death,  to 
have  the  property  of  the  principal  first  sold  to 
satisfy  the  debt. — Hoppes  t.  Hoppes,  123  Ind. 
397.  24  N.  E.  138. 

For  Cases  frou  Otheb  States, 

See  40  Cent.  Dia.  Princ.  &  S.  S9  474-489. 
See.  also.  32  Cyc  pp.  234-236;  note,  12  L. 
R.  A.  131. 


(B)  AS  TO  PRINCIPAL. 

As  to  heirs  of  co-surety,  see  Dsscert  and 

DlSTRlBDnON,  I  123. 
Discharge  of  claim  of  surety  ai^iost  bankrupt 

principal,  see  Bakkbdptct,  {  421. 
Right  of  surety  to  attack  fraudulent  conveyance 

by   principal,   see   FBAtmuuiNT  Convet- 

ANCKs,  I  2ia 
Validity  (MF  conveyance  by  principal  to  secure 

surety,  as  to  creditors  of  principal,  see  Fbaud- 

ulent  Cokvetamceb,  I  128. 

{  173.  Bicht  of  veoouse  to  prlnoipml  ia 
cenaraL 

[a]  (Sap.  1857) 

The  agreement  of  one  of  the  promtaors  on 
a  note  to  pay  Che  whole  is  no  consideration  for 
a  release  by  a  surety  of  the  other. — Cameron  v. 
Warbritton,  9  Ind.  351. 

[b]  (Sap.  1904) 

WTiere  several  bonds  were  executed  by  dif- 
ferent sureties  at  different  times,  conditioned 
for  the  faithful  performance  of  a  guardian's 
duties,  and  the  guardian  breached  his  boad,  the 
sureties  could  not  arbitrarily  apportion  among 
themselves  the  amounts  to  be  paid  by  each  ir- 
respective of  the  breach  charged  or  the  date 
when  it  occurred,  and  look  to  the  guardian  or 
indemnifying  securities  given  by  him  for  the 
repayment  of  the  sum,  thus  ext)ended  by  them, 
but,  in  order  to  hold  the  guardian  or  securities, 
each  surety  must  show  his  individual  legal  lia- 
bility on  his  particular  bond  for  the  sum  actu- 
ally paid  by  him.— Howe  T.  White,  69  N.  £. 
GSi,  162  }nd.  74. 

For  Cases  from  Other  States. 

See  40  Cent.  Dig.  Princ.  &  S.  §§  497-499. 
See,  also,  32  Cyc.  pp.  238,  239. 

S  175.  Contracts  and  aonTeyameaa  for  In- 
demnity. 

Authority  of  admini.strator  of  surety  to  take,  see 
Executors  and  Admi.nistratoks,  S  91- 
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W  (8«p.  186J) 
Where,  a  jadgment  having  been  recovered 
npoD  a  promissory  note,  a  fraudulent  convey- 
ance made  by  a  surety  thereon  was  set  aside 
at  the  suit  of  the  creditor,  and  the  land  sold 
by  decree  of  court  to  pay  the  jndgmeot.  It  was 
held  that  the  surety  was  endtled  to  the  benefit 
of  the  payment,  and  could  claim  the  Indemnity 
secured  to  him  by  a  mortgage  from  his  princi- 
pal, as  against  bis  grantee,  party  to  that  suit, 
with  notice  by  record  of  the  mortgage. — State 
Bank  t.  Davis,  4  Ind.  653. 

[b]    (Sop.  1879) 

J.  gave  his  note  to  H.,  with  G.  as  surety. 
To  induce  G.  to  renew  the  note  at  its  maturity. 
J.  and  A.  Rave  him  a  note,  secured  by  a  mort- 
gage made  by  A.  Held,  that  there  was  a  suffi- 
cient consideration  for  the  mortgage.— Mayer  v. 
Grottendick,  68  Ind.  1. 

[o]  (8ap.lS81) 
Where  plaintifFs  were  sureties  for  defend- 
ant's son  to  secure  his  conduct  in  his  empioy- 
ment,  and  be  embenled  certain  money  from  his 
employer,  plalntlfb  were  entitled  to  contract 
with  defendant  to  zelmbnise  them  (or  the  mon- 
ey paid  by  them  as  sureties  for  the  son,  if  there 
was  00  contract  to  suppress  his  prosecution.— 
Crowder  t.  Reed,  80  Ind.  1. 

[d]     (Sup.  1690) 

A  surety  who  pays  the  debt  has  no  equi- 
table lien  on  land  purchased  with  the  money 
for  which  it  was  contracted,  tliough  induced  to 
become  liable  by  the  oral  promise  of  his  princi- 
pal that  he  sbonid  iiave  a  lien.- Wood  v.  Wood, 
134  Ind.  545.  24  N.  E.  751.  9  li.  R.  A.  173. 

le]    (Snp.  IWO) 

A  bill  of  sale  was  executed  by  a  principal 
on  a  note  to  his  surety  to  save  him  harmless, 
but  delivery  was  not  made.  Subsegueotly  the 
principal  became  insolvent,  and  executed  anoth- 
er bill  of  sale  of  the  same  property  to  the  sure- 
ty, and  delivered  the  property.  Held,  that  un- 
der Bums'  Rev.  St  1894,  S  *i<>38  (Homer's  Rev. 
St.  1807,  S  4913).  requiring  the  recording  of 
chattel  mortgages  or  assignments  of  goods  where 
the  goods  are  not  delivered,  the  second  bill  of 
sale,  under  which  the  surety  claimed  title,  was 
not  void  for  failure  to  record  it. — Owens  t. 
Gascho,  56  N.  K  224,  154  Ind.  225. 

rn    (App.  UOS) 
A  mortgage  executed  by  a  husband  and 
wife  to  secure  the  husband's  surety  upon  his 
note  is  an  indemnity  contract- Druckamilier  v. 
Coy,  42  Ind.  App.  500,  85  N.  EX  1028. 

For  Cases  pbom  Otheb  States,  . 

See  40  Cent.  Dig.  Frinc.  &  S.  503-50U. 
8e^  also,  32  C^e.  pp.  239,  240. 

1 176.  Rights  of  surety  before  payment 
or  satlsfaotion  of  debt  or  llabll* 
Ity. 

Fob  Cases  fboic  Otheb  States, 

Bee  40  CERT.  DiQ.  Princ.  &  S.  SS  310-523. 
See,  also,  32  Cyc.  pp.  240-250. 


,  S  177.  In  ceneral. 

[a]  A  surety  must  first  pay  the  debt  for  which 
he  is  liable,  or  some  portion  thereof,  br-fore  be 
can  maintain  an  action  on  account  of  such  siire- 
tysbip  against  his  principal. — (Sup.  1878)  Sieama 
V.  Irwin.  02  Ind.  558;  (1878)  Covey  v.  Xeff,  63 
Ind.  3U1:  (1909)  Hunter  v.  First  Nat.  Bank, 
172  Ind.  62,  87  N.  B.  734. 

[b]  (App.l8Cfi) 

The  maker  of  a  note  can  recover  against  a 
third  person  who  had  assumed  it  only  after  pay* 
ing  it  himself,  sinjce.  as  between  themselves,  the 
maker,  as  against  the  person  assuming  it,  is  a 
surety.- Tibhet  v.  Zurbuch.  52  N.  E.  815, 22  Ind. 
App.  354. 

[c]  tApp.  1903) 

While  a  surety  on  a  note  assumes  liability 
to  the  payee  from  the  time  of  executing  the  note, 
he  has  no  cause  of  action  against  his  principal 
until  he  has  been  compelled  to  pay  the  debt,  or 
has  sustained  some  loss  by  reason  of  his  surety- 
ship.—Christian  T.  Highlands,  Q9  N.  E.  206,  32 
Ind.  At>p.  104. 

Fob  Cases  pbom  Otheb  States, 
See  32  Cyc.  pp.  244.  245. 

1 179.         Enfomement  of  paymemt  hf 
prinetpal  or  otlier  osoneratlon. 

[a]    (Sap.  ISTS) 

A  surety  may,  on  die  maturity  of  the  debt 
and  its  nonpayment  by  the  principal,  at  once 
have  his  action  to  compel  the  principal  to  pay 
the  debt  and  exempt  him  from  liability  therefor. 
— Ritenour  v.  Mathews,  42  Ind.  7. 

Fob  ,Ca8B8  fbou  Otheb  States, 

See  40  Cent.  Dio,  Princ.  &  S.  §!  512-510. 
See,  also,  32  Cyc.  pp.  249,  250;  note,  117 
Am.  St  Rep.  35. 

§  180.  ~—  Reconrs*  to  Indonuitr  from 
principal. 

Remedies  of  creditor  as  to  indemnity  from  prin- 
cipal to  surety,  see  ante,  g  147. 

[a]  (§np.  ISU) 

An  administrator  executed  a  mortgage  to 
his  sureties,  conditioned  that  if  he  should  faith- 
fully administer,  etc.,  and  save  the  mortgages 
harmless  as  such  sureties,  the  mortgage  should 
be  void.  Held,  that  the  mortgagees  could  have 
no  right  to  foreclose  until  a  failure  on  the  part  of 
the  administrator  to  administer  faithfoUy.^ — Ellis 
V.  Martin,  7  Ind.  652. 

[b]  (Sap.  1861) 

Plaintiff,  having  mortgaged  lands,  after- 
wards sold  them  to  defendant  in  consideration  of 
his  agreement  to  pay  the  mortgage.  Derendanc 
mortgaged  back  to  secure  pertormance.  Held, 
that  defendant's  mortgage  was  not  merely  a  con- 
tract of  indemnity,  but  could  be  sued  on  at  once, 
on  his  failure  to  keep  his  agreement,  although 
plaintiff  bad  paid  nothing  on  his  Own  mortgage. 
—Wells  V.  Merritt,  17  Ind.  255. 
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[c]  (Sap.  18S0) 

A  mortgage  was  given  to  necare  tb«  mort- 
(tgee  from  lose  by  reason  ot  his  having  become 
■oretT  on  a  promissory  note  executed  by  one  of 
tbe  mortgagors;  the  mortgage  stipulating  that 
tb«  mortgagors  would  "pay  the  sam  of  money 
ibove  secured."  Held  that,  on  the  failure  of 
the  maker  to  pay  tbe  note  at  maturity,  a  right 
of  action  accrued  to  the  mortgagee  without  bis 
having  first  paid  tbe  note.— Onnel  t.  Cue,  72 
lad.  34. 

[d]  (S«».1SS» 

If  A.  takes  a  mortgage  from  B.  to  secure 
his  liability  as  B.*s  snrety  apon  a  debt  to  be 
paid  by  a  day  certain,  and  R  fails  to  pay  the 
d»bt  when  due,  and  jadgment  is  taken  against 
both  of  them,  A.  may  foreclose  the  mortgage 
without  first  paying  the  debt  himself;  B.  having 
no  property,  except  that  mortgaged,  subject  to 
exeeiitioQ.-Bodkin  v.  Merit,  86  Ind.  600. 

[•]     (Swp.  1S84) 

WheK  an  indemnifying  mortgage  contains 
tbf  express  agreement  of  the  mortsagor  to  pay 
the  debt  secured,  the  mortgagee  may  foreclose 
without  having  paid  the  debt.— Malott  v.  Ooff.  06 
Ind.  496:  Reynolds  t.  Eniirfc.  98  Ind.  480. 

m     (Swp.  1896) 

Where  debtors  stipulate  tn  their  mort- 
gage securing  their  sureties  to  pay  the  debts,  the 
mortgagees,  if  the  oblijtations  are  not  poid  when 
due,  without  first  having  paid  them  mny  fore- 
dose  and  recover  tbe  total  probable  loss.— 
Goff  T.  Hedgecock,  144  Ind.  415,  43  N.  B.  644. 

Foi  Cases  fbou  Other  States. 

8KB  40  Cbkt.  Dio.  Princ.  &  S.  SS  5:20-523. 
See,  also,  S2  Cye.  pp.  246-248. 

S 181.  X^^ts  of  nrety  aftor  paymont  or 
Mtlafftetim  by  Um  of  Aobt  or 
UablUty. 

Foi  Cases  fbom  OrnEs  States, 

See  40  Cekt.  Dio.  Princ.  &  S.  SI  524-54U. 
See,  also,  32  Cyc.  pp.  250-261;  note,  16  L. 
B.  A.  115. 

I18C.         la  soBoraL 
ta]  (tap.  USD 

In  a  action  on  notes,  an  Instmctlon  that, 
if  the  notes  were  given  by  defendant  before  plain- 
tiffs had  paid  a  debt  of  defeodant'e  son  for  which 
they  were  sureties,  then  there  was  at  that  time 
no  debt  due  from  the  son  to  plaintiffs  and  there 
was  no  consideration,  was  erroneous,  since  a 
principal  is  liable  to  his  surety  from  the  moment 
the  latter  pays  a  debt  which  it  was  the  duty  of 
the  former  to  pay.— Ciowder  v.  Reed,  80  Ind.  1. 

Fob  Cases  fbom  Otheb  States, 

Sbb  40  Cent.  Dig.  Priac.  &  S.  S  524. 
See,  also,  32  Cyc.  pp.  2S0.  231. 


S  183.  ~—  Neeesstty  of  paymeat  or  s»t- 
iafaetloa. 

[a]  (Sup.  1874) 

A  surety  may  without  the  request  of  his 
principal  pay  the  debt  of  his  principal  before  Its 
maturity,  and  after,  but  not  before,  maturity, 
sue  bis  princiital  for  the  mon^  thus  paid.— 
White  V.  MiUer,  47  Ind.  886. 

[b]  (tap.  1874) 

When  t  muety  pays  a  debt,  be  mutt  be  !«• 
gaily  bound  for  It,  to  enable  him  to  recover  tbe 
amount  pBid  of  tbe  prindpal,  and  the  principal 
moft  also  at  the  same  time  be  under  a  Iq^al  ob- 
ligation to  pay  tbe  debt— HoIUnabee  t.  Bitchey, 
49  Ind.  261. 

[c]  (Sap.  18S7> 

A  surety  on  a  note  has  tbe  right,  without 
compulsion,  to  pay  it  when  due,  and  to  immedi> 
ately  institute  proceedings  necessary  for  his  re- 
imbursement, and  a  written  agreement  by  a 
third  party  to  "secure  and  protect"  the  surety 
"at  any  time  payment  must  he  made,"  consti- 
tutes an  unconditional  contract  to  secure  the 
surety,  whenever  the  note  became  payable,  wheth- 
er the  payee  demanded  it  then  or  not.— Nixon  t. 
Beard,  111  Ind.  137,  12  M.  B.  131. 

[d]  (Sup.  18H) 

A  surety  who  pays  the  debt  of  his  prfndpal 
may  recover  the  same  from  the  principal,  though 
he  paid  the  debt  before  maturity.— Boss  t.  Mene- 
fee,  125  Ind.  432.  25  N.  B.  646, 

[e]  <App.  1898) 

A  snrety  who  voluntarily  pays  a  note  on 
which  his  prindinl  is  not  liable  cannot  recover 
of  tbe  prindpal  tbe  amount  paid.— Sponhaur  t. 
Malloy,  52  N.  B.  245.  21  Ind.  App.  287. 

[f]  (tap.  1904) 

Sureties  on  a  guardian's  bond  may  pay  tbe 
amount  for  which  they  are  liable,  without  wait, 
ing  for  judgment  to  be  recovered  against  them, 
as  soon  as  liability,  which  the  principal  fails  to 
meet,  is  found  to  exist- Howe  t.  White,  39  N. 
E.  684,  162  Ind.  74. 

For  Casks  frou  Other  States, 

See  40  Cent.  Dig.  Princ.  &  8.  |S  539-544. 
See,  also,  32  Cyc.  p.  WO. 

S  184.  SnAetoBfly  of  payment  or  sat- 

isfaotioB. 

[a]  (Sap.  mS) 

The  discbarge  of  a  note  by  a  surety,  by  giv- 
ing his  own  note,  not  negotialite  by  the  law  mer- 
chant, and  which  he  has  not  paid,  does  not  au- 
thorize  him  to  sue  his  principal  for  money  paid. 
— Pitzer  V.  Harmon,  8  Blackf.  112,  44  Am.  I>e«. 
73& 

[b]  (Sup.USl) 

A  surety,  who  has  dlschaifced  a  Judgment 
rendered  against  him  for  the  debt  of  his  prin* 
cipal  by  giving  his  note  secured  by  mortgage, 
cannot  soe  bis  principal  for  tbe  amount  until  he 
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has  paid  his  note  and  mortgage,  or  some  part 
thereof.— Bennett  v.  Buchanan,  3  Ind.  47. 

[c]  (Snp.lSTt) 

Where  a  surety  has  paid  the  debt  of  his 
prindpal,  or  any  part  of  it,  he  may  immediately 
have  an  action  to  recover  the  amount  from  the 
principal.— Riteoour  v.  Mathews,  42  Ind.  7. 

[d]  <Sap.  18T4) 
A  surety,  who  gives  his  own  note,  with  se- 
curity, in  lieu  of  the  note  of  his  principal,  cuniiot 
sue  his  principal  for  money  paid  until  be  has 
paid  bis  own  note  so  held,  where  it  does  not  ap- 
pear that  the  holder  of  the  note  of  the  principal 
agreed  to  receive  the  note  of  the  surety  in  pay- 
ment or  discharge  of  the  original  note.— White  t. 
Miller,  47  Ind.  3So. 

[e]  (Sui>.  1S77> 

A  surety,  who  has  executed  to  the  creditor 
his-  individual  note  for  the  debt,  not  payable  in 
linnk,  cannot  maintain  an  action  against  the 
principal  therefor  until  payment  of  the  note. — 
Komine  v.  liomiue,  ^9  Ind.  34U. 

in     (Sup.  1P9T) 

Sureties  paid  to  their  principal  sums  neces- 
fnry  to  meet  payments  on  the  note  they  had 
punrantied  as  they  became  due.  The  principal 
at  aatf  paid  such  sums  to  its  creditor,  and  new 
notes  were  executed  by  it  and  the  sureties  to  the 
creditor,  and  thereupon  the  principal  gave  his 
note  to  each  surety  for  the  amount  then  paid  by 
him.  Hf!d,  that  such  payments  were  not  loans 
to  the  principal,  hut  were  payments  for  the  bene- 
fit of  the  creditor.— K ray  v.  First  Ave.  Coal 
llin.  Co.,  47  N.  E.  1073,  148  Ind.  .m 


For  Cases  from  Other  States. 
See  40  Cent.  Dig.  Princ.  &  S. 
See,  also,  32  Cyc.  pp.  230-200. 


54r>-r»4D. 


S  185.  Iiideiiuiit7  or  veimbsnemestt. 

M    (Snp.  1869) 

Where  a  transferee  of  a  note  executed  by 
the  maker  and  a  surety  signed  the  same  as  surety 
for  both  the  previous  eigne rs,  and  a  judgment  was 
obtained  against  the  two  original  ^gnera.  which 
such  second  surety  paid,  be  was  entitled  to  ex- 
ecution on  the  judgment  against  the  first  mire- 
ty:  tbe  maker  being  insolvent. — Bowser  v.  Uen- 
deJl,  31  Ind.  128. 

[b]    (Sap.  18H) 

A  surety  on  a  note,  who  has  given  his  own 
not%j,with  :»ecurity.  in  lieu  of  the  note  of  his 
Itrincipal,  and  afterwards  paid  bis  own  note, 
may  recover  of  his  principal  the  rate  of  inter- 
est mentioned  in  the  original  note  to  the  time 
when  he  paid  bis  own  note. — White  v.  Miller,  47 
Ind.  385. 

[C]  (Sop.  1883) 
Where  a  surety's  lands  are  sold  on  execu- 
tion issued  on  a  judgment  against  him  and  the 
principal,  tbe  latter  cannot,  by  buying  them  in, 
obt^  -title  thereto.— Madgett  v.  Fleenor,  00  Ind, 
.-il7. 


Id]    (Sap.  1888) 

A  surety,  paying  a  note  which  sti] 
for  attorney's  fees  for  collection,  cannot 
er  of  his  principal  such  attorney's  fees  w 
did  not  himself  pay  them:  the  measure 
reooverj-  being  the  amount  actually  pai 
v^'ith  interest.— Gieseke  t.  Johnson,  115  la 
17  N.  E.  573. 

[«I     <App.  1896) 

Where  a  surety  pays  a  note  he  is  e 
to  recover  of  tbe  principal  tbe  rate  of  i 
on  the  amount  so  paid,  specified  in  tbi 
Ttev.  St.  1881.  f  1219  (Bums'  Rev.  St. 
§  12.33).— Goodwin  v.  Davis.  15  Ind.  Ap] 
43  N.  E.  881. 

Foa  Cases  fsou  Other  States. 

See  40  Cent.  Dig.  Piinc.  &  S.  ff  52 
See,  also,  32  Cyc.  pp.  230-  235. 

S  185^.  Righta  of  rarely  ^raliLst  < 
of  deceased  prinolpal. 

Effect   of  death  of  principal  on  liahil 

surety,  see  ante,  S  91. 
Necessity  for  presentation  of  claim,  see  E 

TOBs  AND  Administrators,  8  224. 
Remedies  of  creditor  against  estate  of  de 

surety,  see  ante,  S  146. 
Rights  of  surety  against  estate  of  deceas 

snrety,  see  post,  S  194. 

[a]  (Sap.  1879) 
Money  paid  for  an  intestate  after  1 
cease  on  a  contract  of  siiretyship,  entere 
on  his  behalf  during  bis  life,  cannot  be  i 
against  a  debt  due  to  his  estate  by  his  au: 
Convery  v.  Langdon,  00  Ind.  311. 

1 187.  CanolttsiToness  as  «caiBSt  pi 
pal    of  AdimUeatioB 

snrety. 

Conclusiveness,  as  against  surety,  of  adj 
tion  in  action  against  principal,  aee  a 
145. 

Conclusiveness,  as  between  cosureties,  o 
mer  adjudication,  see  post,  S  197. 

[al    (Sap,  1821) 

A  Judgment  against  tbe  principal  con 
tbe  bail.  Tbey  cannot  in  an  action  &\ 
them  plead  any  error  in  tbe  Judgment— 
V.  Brackenridge,  1  Blackf.  112. 

[b]  (Sup.  1880) 
Where  the  validity  of  an  award  is  i; 

on  appeal  in  a  controversy  arising  on  < 
tions  to  tbe  award  which  was  made  a  n 
court  on  which  judgment  was  rendered,  tl 
cision  is  conclusive  as  to  the  validity  o 
award  against  the  -principal  and  sureties  ( 
bond  given  to  secure  payment  of  tbe  awi 
Marsh  v.  Curtis,  71  Ind.  377. 

[c]  (Sup.  1890) 

Where  judgment  has  been  rendered 
a  principal  and  surety  on  a  note,  a  plea  < 
fancy,  in  a  aubse<juent  action  by  tbe  9 
against  the  principal,  to  recover  money 
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Id  BStisfactioD  of  the  judgment,  is  bad,  since 
the  oriKioal  judgment  is  conclusive  as  to  the 
defendant's  liability  on  the  note.— Dewitt  t. 
Boring.  123  Ind.  4,  23  N.  £.  1085. 

[d]  lApp.  1903} 
Plaintiff,  as  surety  for  the  defendant  cop- 
poration,  executed  a  supersedeas  bond  to  stay 
uecation  on  a  judgment  rendered  against  the 
rorporatioQ,  and  from  which  it  had  taken  an 
appeal ;  it  and  the  other  defendant  executing 
to  plaintiff  an  indemnity  bond.  Afterwards 
the  judgment  against  the  corporation  was  af- 
finned.  Plaintiff  thereafter  repeatedly  urged  it 
to  settle  the  judgment  and  was  told  that  suit 
would  be  brought  on  the  supersedeas  bond,  and 
reminded  that,  as  defendant  corporation  was  a 
nonresident,  the  judgment  would  be  against 
plaintiff  alone.  The  corporation,  in  one  letter, 
answered:  "Id  case  they  should  start  suit 
there,  kindly  keep  us  posted,  and  we  will  take 
such  steps  as  seem  wise.'*  Later  plaintiff  wrote 
that  suit  had  been  filed  the  day  before.  The  de- 
>fendaDt  answered,  noting  what  was  said,  and 
replying  that  "it  will  be  a  long  time  before  we 
will  pay  on  the  basis  of  bis  demands.  •  •  • 
If  they  want  to  sue.  we  have  no  way  to  pre- 
vent it  but  we  will  defend  to  the  'long  limit.' " 
etc.  Judgment  went  against  plaintiff  by  de- 
fault some  three  months  thereafter.  Held  to 
show  sufficient  notice  to  the  defendant  corpora- 
tion of  the  suit  on  the  supersedeas  bond,  and 
the  judgment  therein  was  conclusive  against  it 
and  ita  surety  on  the  bond  of  Indemnity. — South 
Bend  Puliey  Co.  v.  Fidelity  &  Deposit  Co.  of 
Marvland,  32.  Ind.  App.  2r>r>,  67  X.  E.  260.  68 
X.  E.  688. 

Defendant  could  not  claim  to  have  been 
prejudiced  by  the  failure  of  plaintiff  to  defend 
the  action  on  the  supersedeas  bond :  defendant 
having  had  opportunity  to  itself  defend  the  ac- 
tion, and  there  being  no  showing  that  the  judg- 
ment rendered  therein  was  In  any  way  one  not 
proper  to  be  rendered  in  the  absence  of  any  de- 
fense.—I'd. 

For  Cases  fkom  Other  States. 

See  40  Cent.  Dig.  Princ.  &  S.  SI  554-r>rrfl. 
Kee,  aUo,  32  Cyc.  pp.  270,  271. 

S  188.  EBforeanunt  acalnat  pxlneipsl  of 
•zeowtion  agaliist  snvety. 

[a]  (Snp.  1861) 

A\'here  a  judgment  is  joint  against  two  de- 
fendantB.  both  are  regarded  as  principals,  unless 
by  proof  aliunde  one  is  shown  to  be  a  surety; 
and,  where  one  of  tbem  pays  the  whole  amount 
of  the  judgment,  be  is  not  therefore  entitled  to 
an  execution,  for  use  against  his  codefendant. 
anless  he  himself  has  been  judicially  determined 
to  be  only  a  snzety.— Laval  v.  Rowley,  17  Ind. 
36. 

[b]  (8MP.18B3) 

Under  2  Bev.  St.  1876.  S  670.  providing 
that  "when  any  defendant  surety  in  a  judg- 
ment •  •   •  lias  been,  or  shall  be,  compelled 


to  pay  any  judgment,  or  any  part  thereof, 
•  •  •  by  reason  of  such  suretyship,  •  •  * 
the  judgment  shall  not  be  discharged  by  such 
payment,  but  shall  remain  in  force  for  the.  use 
of  the  surety,"  where  a  judgment  was  rendered 
against  several  defcndnnts,  some  of  whom  were 
sureties,  one  claiming  as  nHsignee  of  the  sure- 
ties must  show  that  it  was  paid  by  them,  as 
snob  payment  will  not  be  inferred  from  the 
nssignment.— Johnson  v.  Amana  Lodge,  No.  82, 
I.  O.  O.  F.,  92  Ind.  150. 

[c]  (Sup.  1890) 

A  judgment  against  principal  and  surety 
which  does  not  disclose  that  relation  cannot  be 
enforced  by  the  surely  as  a  lien  on  land  of  the 
principal,  until  the  fact  of  suretyship  has  been 
adjudicated  as  provided  by  Kev,  St.  1881,  i 
1212  et  seq. ;  and,  having  paid  the  judgment,  he 
canuot  have  it  declared  a  Hen  which  will  ante- 
date a  mortgage  given  by  the  principal  after 
the  rendition  of  the  judgment,  and  before  It* 
payment.— Smith  t.  Harbin,  124  Ind.  434,  24 
N.  E.  1031. 

[d]  (App.  1891) 

Where  a  joint  judgment  has  been  rendered 
against  two  defendants,  and  it  appears  from  the 
pleadings  that  one  defendant  was  merely  sure- 
ty for  the  other  for  fhe  debt  sued  on,  but  there 
is  no  finding  or  decision  on  the  Question  of  sure- 
tyship, the  surety,  after  paying  the  judgment 
in  Cull,  may  by  proceedings  to  revive  it  have 
the  question  of  suretyship  adjudicated,  and 
obtain  execution  against  bis  codefendant  for 
his  benefit.— McClure  t.  Lucaa,  2  Ind.  App. 
:i2,  28  N.  E.  153. 

[e]  (Snp.  18S9) 

Burns'  Rev.  St.  1894,  i  122G  (Horner's 
Rev.  St.  1897.  i  1212),  provides  that  a  joint 
defendant  who  is  a  surety  may  cause  the  ques- 
tion of  Buret.VKliip  to  be  determined  either  be- 
fore or  after  the  trial  and  at  a  subsequent  term. 
Section  1228  (1214)^  provides  that,  when  any  de- 
fendant surety  pays  a  judgment,  it  shall  re- 
main in  force  for  the  surety's  use.  Held,  that 
where  tbe  judgment  paid  by  a  defendant  surety 
does  not  show  the  suretyship,  and  no  proceed- 
ing has  been  broug'ht  to  determine  such  ques- 
tiou,  it  cannot  be  enforced  by  him  by  execution. 
—Zimmerman  t.  Gaumer,  53  N.  E.  820.  152 
Ind.  552. 

When  a  judgment  Is  paid  by  one  of  the 
judgment  defendants,  and  the  question  of  sure- 
tyship has  not  twen  Judicially  determined,  even 
if  he  has  taken  an  assignment  of  the  jnd^ent 
to  himself,  be  is  not  entitled  to  an  execution 
thereon  until  he  has.  In  a  proper  action,  had  it 
determined  either  liiat  be  is  surety  on  the  con- 
tract upon  which  such  judgment  was  rendered, 
or  that  he  stood  in  that  relation  to  the  judg- 
ment when  he  paid  tbe  judgment,  or  that,  as  be- 
tween himself  and  the  otiier  judgment  defend- 
ants, he  has  paid  more  than  bis  share  of  the 
judgment,  in  which  case  he  is  entitled  to  an  ex- 
ecution on  the  original  judgment  against  such 
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other  Judgment  deftndanta  for  the  amount  he 

has  paid  more  than  his  share.— Id. 

Fob  Gases  fbou  Otheb  States, 

See  40  Cent.  Dig.  Princ.  &  S.  Si  357,  558. 
See.  also,  32  Cyc.  pp.  262,  272;  note,  16  L. 
R.  A.  115. 

1 180.  Bamtary  nmedlM  acaiast  prim- 
elpaL 

Replevin  hail,  see  Executjoit,  S  177. 

[a]  (Sap.  1853) 

A  notice  given  by  a  surety  to  his  principal, 
reciting  the  recovery  of  a  judgment  by  the 
creditor  against  the  principal  and  the  surety  in 
a  court  named,  the  payment  of  the  judgment  by 
the  surety,  and  notice  to  the  principal  to  show 
cause  why  proceedings  should  not  be  talcen 
against  him,  is  a  Bubstantial  compliance  with 
Rer.  St  1843,  c.  51.— Brass  v.  Cason,  4  Ind. 
632. 

[b]  (Sap.  1S82) 

Under  Code,  S  674,  providing  that,  in  an 
action  against  a  principal  and  surety,  "the  sure- 
ty may,  upou  a  written  complaint  to  the  court, 
cause  the  question  of  suretyship  to  be  tried 
and  determined  on  the  issue  made  by  the  par- 
ties at  the  trial  of  the  cause,  or  at  any  time 
before  or  after  the  trial,  or  at  a  subsequent 
term,"  a  surety  who  has  not  had  the  fact  of 
suretyship  judicially  determined,  but  who  has 
been  obliged  to  pay  the  judgment,  may  file  a 
complaint  to  have  the  fact  of  suretyship  judi- 
cially determined,  to  enable  him  to  recover  the 
amount  paid  from  his  principal.— Scheier  v. 
Schatz,  83  Ind.  543. 

A  complaint  under  Code,  |  674,  providing 
that  a  surety  may,  upon  a  written  complaint 
to  the  court,  cause  the  qnestlon  of  suretyship  to 
be  tried  and  determined  upon  the  issue  made  by 
the  parties  at  the  trial  of  the  cause,  or  at  any 
time  before  or  after  the  trial,  or  at  a  subsequent 
term,  need  not  set  forth  a  copy  of  the  judg- 
ment.- Id. 

[c]  (Sup.  18E2> 

Rev.  St.  1876,  I  676,  providing  that,  when 
any  surety  has  been  compelled  to  pay  any  judg- 
ment by  reasons  of  his  suretyship,  the  judg- 
ment shall  not  be  discharged,  but  shall  remain 
in  force  for  the  use  of  the  surety,  and  may  Ik 
prosecuted  to  execution  for  his  use,  applies  as 
well  to  those  not  declared  sureties  by  proceed- 
ings in  the  original  suit  as  to  those  so  declared. 
-Stout  T.  Duncan,  87  Ind.  383. 

Fob  Cases  rsoH  Otheb  States, 

See  40  Cert.  Dig.  Princ.  &  S.  U  559-567. 
See,  also,  82  Cyc.  pp.  262-264. 

S  1 90.  AotloBs  ac»lnst  principal. 

Actions  between  co-sureties,  see  post,  |  200. 
Conformity  of  judgment  to  verdict  and  findings, 

see  JuDQHENT,  8  256. 
Exhibits  annexed  to  pleading,  see  Pleadiito,  | 

30T. 


Right  of  execatoT  of  surety  to  sue,  see  E] 

T0B8  AKD  ADUinSTEATOBS,  %  86. 

Right  of  surety  to  relmhorsement  after 
ment,  in  general,  see  ante,  H  181-185. 

Time  for  amendment  to  pleading,  see  Pi 
INO,  j  243. 

[a]  (Sup.  1S2> 

To  sustain  a  set-off  for  money  paid  i 
plevin  hail,  proof  of  the  entry  of  the  re| 
bail  must  be  made.— Walker  t.  Clymer,  8 

525. 

[b]  (S«p.lB67) 

In  an  action  by  a  surety  against  the 
cipalB  In  a  note  for  money  paid  to  thrii 
the  note  ia  admissible  in  evidence. — Camel 
Warbritton,  9  Ind.  351. 

In  an  action  by  a  surety  against  the 
cipals  in  a  promissory  note,  for  money  pt 
their  use,  the  note  not  being  declared  oi 
question  of  variance  can  arise  from  the  a 
sion  of  the  note  In  evidence.— Id. 

[c]  (Sap.  ISU) 

In  a  snit  to  recover  money  alleged  to 
twen  paid  on  an  execution  against  plaint 
surety  for  defendant,  an  Instruction  that  ] 
tiff  conld  not  recover  unless  the  money  wat 
on  an  execution  against  defendant  on  ^ 
plaintiff  was  surety  for  him  Is  peibaent  t 
issue.— Jones  v.  Becker,  16  Ind.  452. 

In  a  suit  to  recover  money  alleged  to 
been  paid  on  an  execution  against  plaint 
surety  for  defendant,  an  instruction  tha 
essence  of  the  action  was  the  payment  of  n 
by  plaintiff  on  defendant's  debt  and  fo: 
benefit,  and  that  It  was  immaterial  whethe 
money  was  paid  on  an  execution  against  d« 
ant  on  which  plaintiff  was  surety,  waa  lot 
cable  to  the  evidence.— Id. 

td]   (8«p.  mt) 

Code  St  674-677.  ^vlag  a  remedy  to 
ties  againat  their  prlneipahi,  do  not  take 
the  remedy  existing  at  common  law*— H: 
V.  Glidewell,  23  Ind.  2ia 

[e]     (Sup.  1871) 

A  right  of  action  against  the  maker 
note  accrues  to  the  surety  thereon  as  so< 
he  pays  the  note.- Bitenonr  v.  Mathewi 
Ind.  7. 

m  (8«p.  U7$) 
Where  a  county  treasurer  falls  to  d< 
to  Us  successor  public  moneys,  the  ooont] 
ditor,  00  request  of  the  county  board,  shoal 
as  relator  on  the  treasuter'a  offlclal  bond, 
may  compromise  such  suit;  and,  on  payme 
the  agreed  sum  by  the  sureties,  they  nee^ 
allege,  In  an  action  by  than  against  said  t 
nrer  to  recover  such  amount,  that  payment 
made  to  the  treasurer's  successor  in  office.- 
bel  V.  UcCaffferty,  53  Ind.  75. 

tSl     (Sap- 1877) 

Where  the  surety  in  a  dellvety  bond,  i 
action  thereon  fur  a  breach  of  its  condit 
has  been  compelled  to  discbai^e  the  ori| 
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jodgnieDt,  he  may  recover  from  the  principal 
H  for  money  paid  to  his  uw.— ColUna  T.  Fails, 
57  iDd.  191.  - 

[h]  (SB».un) 
A  vnietj  on  a  note,  after  bai^nt  iwid  the 
■tme^  cannot  maintain  an  action  againat  a  third 
pti^i  wlio  liaa  promised  the  maker  to  pay  a 
Dote^  witlioat  a  prerious  demand.— Bodenbai^ 
T.  Bnunblett,  78  Ind.  218. 

P]  (8«p.l8Sg> 
An  action  by  a  surety  paying  a  note  eze- 
cnted  by  the  principal  and  himself,  brought 
■gainst  the  principal,  is  not  on  the  note,  but  on 
the  imfdied  promise  of  indemnity.— Oimke  v. 
Johnson,  17  N.  E.  673,  115  Ind.  808. 

Ul  (Sap.  1890) 
A  complaint  which  alleges  that  a  third  par- 
ty recovered  a  certain  judgment  against  plaia- 
■tiff  and  defendant  upon  a  note  od  which  defend- 
ant was  the  principal  maker,  and  the  plaintiff 
was  Mb  surety;  that  the  queation  of  auretyahip 
was  not  tried  in  such  action ;  that  plaintiff  was 
forced  to  pay  said  judgment ;  and  that  the  same 
is  dne  and  unpaid:  and  which  praya  that  the 
question  of  suretyship  be  determined,  and  plain- 
tiff have  execution  on  said  judgment.— states  a 
good  cause  of  action.— Dewitt  t.  Boring,  123 
iDd.  4,  23  N.  E.  108S. 

[kl    rSap.  1S90> 

fMiere  one  of  the  joint  malcerB  of  a  note, 
who  is  in  fact  a  surety,  but  which  fact  ia  not 
shown  on  the  face  of  the  inatrument,  pays  the 
fnll  amount  thereof,  his  action  against  the  prin- 
cipal for  reimbursement  must  he  brought  within 
six  years  after  the  cause  of  action  accnied.  as 
provided  by  Rev.  St.  1881,  S  202,  providngthat 
all  actions  on  accounts  end  contracts  not  In 
writing  stiall  tiebronght  within  six  years.— Krei- 
der  V.  laenblce,  123  Ind.  10,  23  N.  E.  780. 

D]  (App-ISH) 
A  complaint  which  alleges  that  plaintiff 
paid  a  judgment  against  himself  as  aurety,  and 
t  deeeued  person  as  principal,  and  which  seeks 
a  recovery  from  the  latter*B  eatate  of  the  money 
■0  paid,  is  an  action  on  the  implied  promise 
srowinir  out  of  the  payment  of  the  judgment 
by  the  sorety,  and  is  not  an  action  on  the  judg- 
ment: and  hence  the  complaint  is  not  defective 
for  its  faDnre  to  allege  that  the  court  rmder- 
ing  the  judgment  was  within  the  state,  and 
that  it  had  jurisdiction  of  the  parties  or  the 
SDbject-matter.— Hopewell  v.  Kerr,  0  Ind.  App. 
11,  36  N.  E.  48. 

Im]  (APV.UM) 

In  an  action  for  money  received  from  the 
site  of  lots  deeded  to  defendant  by  plaintiff 
to  secure  him  as  surety,  there  was  not  a  fatal 
railance  because  the  complaint  stated  that 
the  deed  to  defendant  was  after  he  became 
■orety,  while  the  evidenw  showed  that  the  deed 
was  to  secure  him  on  subsequently  becoming 
a  surety.— Warder  t.  Nolao,  10  Ind.  App.  884, 
37  N.  E.  821. 


[n]    (App.  18M) 

A  complaint  alleged  that  defendantt  as 
prlndpal,  and  plaintiff,  as  surety,  on  a  day 
named,  executed  to  a  certain  person  their  note, . 
due  12  months  after  date,  for  a  spedfied  sum, 
with  interest  and  attorneys*  fees;  that  defend- 
niit  defaulted  In  the  payment,  and  that  plaintiff, 
as  such  surety,  was  compelled  to  pay  the  same. 
Held,  that  such  complaint  was  not  insufficient 
on  the  ground  that  It  was  based  on  a  note  "which 
the  complaint  shows,  as  does  the  exhibits  and  In- 
dorsements thereon,  had  been  and  was  fully 
paid  off  and  satisfied."— Goodwin  T.  Davis,  16 
Ind.  App.  120,  48  N.  E.  881. 

[0]    (App.  1897) 

A  complaint  alleging  that  plaintiff's  ward, 
as  surety  for  defendant's  decedent  and  another 
on  certain  notes,  was  compelled  to  pay  audi 
notes,  and  that  she  had  demanded  of  decedent, 
in  his  lifetime,  payment  of  the  sum  so  paid  by 
her,  whidi  had  been  refused,  and  asking  jud^ 
ment  therefor  against  his  estate,  presented  a 
valid  cause  of  action.— WIndle  t.  ^miiams,  47 
N.  E.  680;  18  Ind.  App.  16& 

[p]    (App.  1898) 

Plaintiff,  as  surety,  executed  a  note  with 
defendant's  husband,  and,  after  the  husband's 
death,  plaintiff  and  defendant  executed  a  note 
in  renewal  of  the  husband's  note,  which  renewal 
note  plaintiff  paid.  In  an  action  to  recover  the 
amount  paid  on  the  renewal  note,  on  the  ground 
that  plaintiff  executed  it  aa  surety  for  defend- 
ant, held,  that  allegations  in  defendant's  answer 
showing  that  her  husband  died  insolvent  were 
not  superflnous,  since  they  tended  to  show  that, 
on  the  death  of  the  husband,  plaintiff  became 
primarily  liable  on  this  note,  and  that  d^end- 
ant  was  therefore  but  a  safety  on  the  renewal 
note.— Sponhaur  Malloy,  62  N.  B.  245,  21 
lod.  App.  287. 

In  an  action  to  recover  of  defendant  the 
amount  paid  on  a  note  executed  by  plaintiff 
and  defendant,  and  claimed  by  plaintiff  to  have 
l>een  signed  as  aurety  for  defendant,  an  answer 
alleging  that  defendant,  after  her  husl>and  had 
died  insolvent,  executed,  at  the  request  of  plain- 
tiff, the  note  in  suit  in  renewal  of  a  note  of  her 
husband  on  which  the  plaintiff  was  surety,  is 
not  defective  on  the  ground  that  it  omits  to  al- 
lege that  fraud  was  practiced  on  defenSant  in 
inducing  her  to  sign,  and  does  not  show  that 
defendant  did  not  know  the  legal  consequences 
of  her  acts,  since  the  defense  is  not  founded  on 
fraud,  but  want  of  consideration.- Id. 

In  an  action  to  recover  the  amount  paid  by 
plaintiff  on  a  note  claimed  by  plaintiff  to  have 
been  executed  by  defendant  as  principal  and 
plaintiff  as  surety,  the  jury,  in  answer  to  spe- 
cial Interrogatoriea,  found  that  plaintiff  was 
surety  on  a  note  given  by  defendant's  hu^and; 
that,  after  the  husband  had  died  insolvent,  de- 
fendant signed  the  note  in  suit  with  plaintiff  in 
renewal  of  the  husband's  note,  for  the  purpose 
of  enabling  plaintiff  to  gain  more  time  to  pay 
it;  that,  when  the  renewal  note  was  presented 
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to  the  bank  which  held  the  hnaband's-  note,  the 
bank,  for  coavenience  in  keeping  its  accoants, 
credited  her  with  the  amount  of  the  renewal 
note,  and  had  her  draw  a  check,  which  was  ap- 
plied to  tlie  payment  of  the  husband's  note. 
Held,  that  there  was  no  conflict  between  the 
facta  found  and  a  general  verdict  for  defend- 
ant.—Id. 

[dl    (App.  1901) 

A  co-surety  who  pajn  fhe  debt  of  the  prin- 
cipal may  foreclose  the  mortsnite  executed  to 
secure  the  sureties  without  joining  the  other 
surety;  the  latter,  havmic  no  inti^rest  in  the 
matter,  not  being  a  noressary  party.— Morgan 
V.  Street,  G2  N.  E.  90,  2S  Ind.  App.  131. 

fc'OR  ('ases  from  Other  States. 

See  40  Cent.  Dio.  Prinr.  &  S.  .568-577. 

See,  also,  32  Cyc.  pp.  201-275;  note.  i:i 
Am.  Dec.  122. 

It  190M*  Return  or  reooTery  of  deposit 
or  seenrlty  to  indemnify  surety. 

M    (flap.  1S32) 

A  principal  debtor  assigned  a  land  certifi- 
cate to  his  surety  to  indemnify  bim,  reserrinj; 
the  ripht  to  redeem  it,  in  case  the  surety  paid 
the  debt,  on  repaying  the  nmount.  The  surety 
paid  the  debt,  and  assigned  the  certificate  to  an 
nswi'j;nop.  witli  notice  of  the  principal's  equity. 
Held,  that  the  principal  was  entitled  to  redeem 
the  certificate  In  the  hands  of  the  assignee  by 
the  payment  of  the  amount  of  the  debt— IIol- 
croft  V.  Hunter,  3  Blaekf.  147. 

For  Cases  from  Other  States. 
See  4  Cent.  Dia.  Aiisign.  S  186. 
See,  also,  32  Cyc.  pp.  243,  244. 

(O  AS  TO  CO-SrRETT. 

As  to  heirs  of  oo-8uret.v.  see  Descent  and  Dis- 

TBiBtrrioN,  iS  141,  143. 
Release  of  co-aurety  as  discharge,  see  ante,  S 

lie. 

Subrogation  to  rights  of  co-surety,  see  SuB- 
BOGATION,  S  20. 

S  191.  Relation  between  oo-anreties. 

Obligations  constituting  parties  co-sureties,  see 
post,  i  11)2. 

[a]  (Sap.  1S75) 

Id  an  action  by  who  had  paid  a  note 
made  by  A.,  B.,  and  C,  the  court  found  from 
the  evidence  that,  while  B.  and  C.  were  both 
sureties  for  A.,  yet  B.  was  also  surety  for  G. 
Judgment  was  entered  in  favor  of  B.  against 
O.  for  the  full  amount  paid.  Uvld,  that  the 
judgment  should  be  affirmed.— Nesbit  t.  KdowI- 
lou,  51  Ind.  352. 

[b]  (Snp.  1886) 

Where  the  relation  of  parties  liable  on  a 
promissory  note  is  shown  to  be  that  of  sureties, 
the  presumption  is  that  they  are  co-sureties, 
and  that  all  are  equally  bound  to  contribute  to 


the  payment  of  the  debt  in  caae  of  the  di 
of  the  principal.— IloudE  v.  Graham,  106 
195,  6  N.  E.  SM,  5S  Am.  Rep.  727. 

For  Cases  fbom  Otheb  States. 

See  40  Cent.  Dig.  Princ.  &  S.  H 

678-590. 
See,  also,  32  Cyc.  pp.  276,  277. 

5 102.  OUisatlona  eonatltutliw  p« 
eo-raretlM. 

Relation  between  co-sureties,  see  ante,  i  1! 

[a]  (Snp.  1854) 

A  promisHorj-  note  made  by  A.  am 
with  C.  as  suri?ty,  was  giveu  to  D.  This 
P.  indorsed  to  E.    The  principals,  to  { 
further  time  for  payment,  proposed  to  g 
new  note,  with  C.  and  F.  as  sureties, 
the  bolder  of  the  old  note  declined  to 
unless  D.  also  became  a  party  to  it,  and 
upon  he  Rigne<l  it.  "D..  as  Security." 
that  C,  D..  and  F.  were  co-snreties. — 1 
worth  V.  Bowes,  5  Ind.  27G. 

[b]  (Sap.  18flB) 

Where  the  transferee  of  a  note  signe 
same  as  a  maker  to  induce  a  bank  to  dis 
the  same,  with  the  understanding  witi 
Imnk  that  he  should  be  liable  as  a  surety 
as  to  the  other  makers,  he  was  not  a  co-i 
with  one  of  such  makers,  who  signed  th« 
merely  as  a  surety.- Bowser  v.  Rendell,  3: 
128. 

[c]  (Sap.  1SG9) 

A  surety  is  not  discliat^d  from  lii 
to  his  co-surety  for  contribution  by  the 
fact  that  the  former  signed  at  the  requt 
the  latter.— Bagott  T.  Mullen,  32  Ind.  S 
Am.  Rep.  351. 

[dl    (Sap.  l$77) 
A  surety  on  a  promissory  note  cann 
net  contribution  from  an  indorser.  but 
from  a  cosurety.— Nurre  v.  Chittenden,  51 

4G2. 

A  surety  on  a  promissory  note  may 
tain   an   action  for  contribution  againi 
apparent  indorser  of  the  note,  by  a-ffim 
proof  that  the  defendant's  real  engagemcn 
that  of  auretr.— Id. 

[al     (Bnp.  188D) 

Where  B.  signed  a  joint  note  at  A. 
quest  as  bis  surety,  and  left  the  note  vl 
to  procure  C.*s  signature,  and  A.  indue 
to  sign  by  telling  him  that  A.  and  B.  a 
to  renew  a  note  to  D.,  C.  BUM>osing  al 
time  that  A.  and  B.  were  principals,  as  thi 
had  nothing  on  its  face  to  show  the  con 
and  B.,  as  A,  was  iasolvent,  satisfled  the 
meat  recovered  on  the  note,  held,  that  O. 
□ot  be  made  liable  to  contribute.— Bobb 
Shryer,  70  Ind.  513. 

[r]     (Sap.  1S82) 

A  guardian,  after  the  death  of  one  t 
on  his  bond,  gave  another  bond,  with 
sureties,  conditioned  like  the  first,  though 
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la^r  penalty.  Held,  that  the  anreties  on  both 
bonds  wen  co-snietiefl,  uid  liable  for  contribu- 
tioD.— Stevens  t.  Tncker,  87  Ind.  108. 

Id  (S«p.  1886) 
If  saieties  uodertake  for  the  same  princi- 
ptl  and  for  the  same  debt,  they  are  co-sureties, 
tltboogfa  they  may  have  entered  into  the  con- 
tract at  different  times,  or  have  signed  different 
iostnimenta,— Hoack  t.  Graham,  106  Ind.  195, 
6  V.  B.  984,  65  Am.  Bep.  727. 

[b]  (Sap.  1SS7) 

An  accommodation  Indorser  is  not  liable 
for  contribution  as  a  co-surety  to  one  who  sign- 
Mi  tbe  note  as  maker,  unless  there  ia  proof  that 
tbe  indorser  signed  as  a  co-surety. — Knopf  v. 
Morel,  Ul  Ind.  570,  13  N.  E.  51. 

lo  the  case  of  sncceBsive  sureties  who  be- 
rome  bound  by  separate  obligatioDS  for  the  pay- 
ment of  tbe  aecuied  debt  where  the  first  sure- 
ty saffeis  loss,  or  hia  liability  is  increased  or 
prolonged  so  as  to  render  him  liable  to  suffer 
loss,  by  the  intervention  of  the  second,  the  lat- 
ter aasnmes  all  the  risk  arising  from  his  volun- 
tary interposition.— Opp  v.  Ward,  24  N,  E.  974, 
125  Ind.  241,  21  Am.  St.  Rep.  220. 

Fob  Cases  from  Otheb  Stateb, 

Sbe  40  Cent.  Dio.  Princ.  &  S.  18  578-590; 

22  Ckst.  Dig.  Ex.  &  Ad.  {  28US. 
See.  also.  32  Cyc.  p.  277. 

i  183.  Beoonrse    to    imdemnltj    to  oo- 
snrety  from  principal. 

[a]    (Snp.  1856) 

Sureties  are  not  only  entitled  to  contribu- 
tion from  each  other  for  moneys  paid  in  dis- 
cbartce  of  tbeir  joint  liabilities  for  the  principal, 
but  tbey  are  also  entitled,  as  a  general  role,  to 
the  benefit  of  all  securities  which  have  been  tak- 
en by  any  one  of  them  to  indemnify  him  against 
vucb  liabilities. — Comegys  t.  State  Bank  of 
IndUna,  6  Ind.  357. 

Where  one  of  several  accommodation  par- 
ties to  a  bill  bas  procured  a  mortgage  from  the 
principal  to  indemnify  them,  he  is  entitled  on 
tbe  foreclosure  thereof  to  be  allowed  a  reason- 
able snm  for  his  trouble  and  expense  in  pro- 
coring  it—Id. 

lb]    (Sup.  lSa9) 

Several  persons  became  sureties  for  A., 
who,  as  indemnity,  executed  a  chattel  mort- 
mze  to  them  jointly.  The  sureties  paid  in  near- 
ly equal  proportions,  and,  A.  having  abandoned 
the  property,  a  portion  of  the  sureties,  joining 
tbe  others  as  defendants,  brought  suit  to  sell 
the  property  to  reimburse  themselves.  These 
defendants  were  defaulted.  An  order  waa  made 
for  sale  and  distributioa.  Held,  that  in  the  dis- 
tribution all  the  mortgagees  were  entitled  to 
share  pro  rata.— Whitehead  v.  Pitcher,  13  Ind. 
141. 

[c]  (Sap.  1870) 

Where  a  note  with  surety  was  given  on  an 
agreement  that  the  payee  should  deliver  up  to 


the  maker  another  note  for  the  same  amount 
previously  executed  by  the  same  maker  with  an- 
other surety  to  the  same  payee,  tbe  new  note 
being  given  to  indemnify  the  surety  on  tbe  old 
note,  the  new  note  became  an  additional  secu- 
rity in  the  bands  of  tbe  payee,  so  that  the  sure- 
ty for  whose  indemnity  it  was  given,  having 
paid  the  debt  and  received  the  new  note  from 
the  payee,  was  entitled  to  recover  thereon 
againat  the  new  surety.- Heef  v.  Weigand,  33 
Ind.  289. 

[d]  (Snp.  am 

Where  a  surety  receives  from  the  principal 
debtor  an  indemnifying  chattel  mortgage,  a  co- 
surety has  no  right  of  action  against  the  mort- 
gagee for  failing  to  cause  the  mortgage  to  be 
recorded,  if  it  was  taken  upon  an  agreement 
that  it  should  not  be  placed  on  record.— White 
V.  Cariton,  52  Ind.  371. 

[e}     ISnp.  1882> 

Security  placed  by  the  principal  In  the 
hands  of  a  surety  for  his  indemnification  in- 
ures to  the  benefit  Of  his  co-sureties. — White- 
man  V.  Harriman.  So  Ind.  49. 

m     (SbP>  1SS6> 

When  one  of  two  or  more  co-sureties  ob- 
tains a  security  for  a  debt,  be  does  so  for  tbe 
benefit  of  all  the  sureties,  and  is  chargeable  to 
his  co-sureties  with  tbe  amount  thereof  in  case 
the  security  depreciates  or  Is  iost.--Sander8  t. 
Weelburg.  7  N.  E.  573,  107  Ind.  260. 

Where  a  surety  pays  a  judgment  against 
his  principal,  and.  upon  execution  sate  pro- 
cured by  himself,  purchases  the  principal's  prop- 
erty at  a  comparatively  nominal  price,  his  co- 
surety may  show,  in  bar  of  an  action  for  con- 
tribution, that  such  property,  at  its  fair  value, 
was  more  than  suflBdent  to  satisfy  sudi  judg- 
ment.— Id, 

[g]  <Sap.l8S7) 

The  foct  that  an  indorser  received  money 
from  the  principal  to  apply  on  a  note  is  not  of 
Itself  suflBclent  to  entitle  one  signing  as  maker 
to  contribution,  as  the  indorser,  being  liable  to 
the  creditor,  baa  a  right  to  protect  himself  by 
taking  money  from  tbe  debtor  without  changing 
his  position,  though  he  is  bound  to  apply  tbe 
money  so  received  to  a  reduction  of  the  debt.— 
Knopf  T.  Morel,  13  N.  E.  51.  Ill  Ind.  570. 

[h]  (Snp.  1889} 

In  an  action  by  a  surety  to  declare  a  judg- 
ment paid  by  his  co-surety  satisfied  by  a  con- 
veyance of  land  from  the  principal  to  the  co- 
surety, there  being  no  evidence  that  the  prop- 
erty was  worth  more  than  tbe  consideration 
mentioned  in  the  deed,  it  is  error  to  charge  that, 
to  the  extent  that  the  value  of  the  property  ex- 
ceeded prior  liens  thereon,  which  bad  also  been 
paid  by  such  co-surety,  the  conveyance  was  a 
satisfaction  of  the  judgment,  the  purchase  being 
made  in  good  faith,  and  for  a  price  deemed  rea- 
sonable, though  the  property  was  in  fact  of 
greater  value.- Keiser  v.  Beam,  117  Ind.  31,  18 
N.  E.  5.34. 
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[t]  (App.  18M) 
Where  land  wu  coDTcyed  to  one  lurety  by 
absolute  deed  upon  a  parol  agreement  for  the 
security  and  protection  of  himself  and  his  co- 
sureties, and  the  latter  paid  the  debt  of  their 
principal,  and  the  grantee  sold  the  land  and  re- 
fused to  account,  a  bill  by  the  co-sureties  to 
compel  the  grantee  to  account  for  their  share 
of  the  indemnity  was  not  demurrable  as  seek- 
ing to  establish  and  enforce  a  parol  trust  in 
lands,  which  Is  void  under  Rev.  St  1894,  { 
3391  (Rev.  St  1881,  i  2969).— Kelso  v.  Kelso, 
16  Ind.  App.  61S,  44  N.  B.  lOlS,  45  N.  B.  1065. 

For  Cases  fbom  Otheb  States, 

See  40  Cent.  Dig.  Princ.  &  S.  H  591-604. 
See,  also,  32  Cyc.  pp.  291.  292 ;  notes,  15 
Am.  Dec.  526,  43  Am.  Dec.  563. 

1 194.  Blcltt  to  eoBtrlbntioii  la  ceaevaL 

Contribution  among  Indorsera  of  bills  or  notes, 
see  Bills  and  Noxia,  |  260. 

[a]  (Sap.  1S3»> 
A  surety  who  voluntarily  pays  the  debt 
after  its  maturity  may  sue  bis  co-surety  at 
law  for  contribution  without  ediowiug  that  the 
principal  is  unable  to  pay  It— Judab  t.  Mieure, 
6  Blacbf.  171. 

[b]  X  surety  who  pays  the  debt  is  not  bound 
to  prove  the  Insolvency  of  the  principal,  In  or- 
der to  maintain  an  action  afrainst  his  -co-surety 
for  contribntlon.— (Sup.  1875)  Rankbi  v.  Col- 
lins, 50  Ind.  ISS;  (18S1)  Croy  v.  Clark,  74 
lod.  S97. 

[C]    (9np.  1876) 

Pending  a  suit  against  C.  for  the  collec- 
tion of  a  debt,  A.  and  B..  who  were  joined  in 
the  suit  as  sureties  for  C.  agreed  that  judg- 
ment might  be  taken,  and  that,  as  A.  had  paid 
his  share  of  the  obligation  before  judgment,  he 
should  not  be  proceeded  against  until  the  prop- 
erty of  both  C.  and  B.  was  exhausted.  Held, 
that  the  agreement  was  enforceable  by  A. 
against  B.  after  the  judgment— Mires  v.  Alley, 
61  Ind.  SOT. 

in  (S«».l8n) 

Where  one  of  two  co-saretles  satisfies  the 
debt  by  giving  his  own  negotiable  note,  he  may 
sue  the  co-surety  for  contribntlon,  without  wait- 
ing ontil  lie  lias  paid  the  oote.— White  v.  Carl- 
ton, 62  Ind.  371. 

[«]    <S«p.  1879) 

A  judgment  ufMui  a  note  against  the  maker 
and  two  sureties  provided  that  the  property  of 
the  makA  and  one  surety  should  be  first  ex- 
hausted. Held,  that  the  latter  surety,  who  had 
been  compelled  to  satisfy  the  judgment,  as  the 
maker  was  insolvent,  might  maintain  an  action 
to  compel  his  co-surety  to  ointribute. — Qithens 
T.  KImmer,  68  Ind.  862. 

[f]    (Snp.  1S81) 

One  who,  at  the  request  of  the  principal 
debtors,  l>ecome8  replevin  bail  upon  a  Judgment 
against  them  and  the  estate  of  a  deceased  sure- 


ty, cannot  enforce  paymant  against  snch  estate, 
where  he  is  obliged  to  pay  the  jndgmoit,  bvt 
can  claim  reimbvrsement  only  from  the  prin- 
cipal debtors.— Taylor  v.  Bossell,  76  Ind.  386. 

[«]    (Sap.  1882) 

A  surety  who  is  compelled  to  pay  the  debt 
of  his  principal  may  maintain  an  action  against 
his  co-surettes  for  coatifbutlcHl. — Whiteman  t. 
Harriman,  85  Ind.  49. 

[h]    (Snp.  1S82> 

Surviving  sureties  can  maintain  an  action 
for  contribution  against  the  heirs  of  a  deceased 
surety,  when  the  liability  to  pay  because  of  I9ie 
insolvency  of  the  principal  could  not  be  ascer- 
tained until  after  the  final  settlement  of  the 
estate  of  the  deceased  surety.— Stevens  t.  Tuck- 
er, 87  Ind.  109. 

[1]  (Sap.  1883) 
The  word  "surety,"  after  the  name  of  one 
who  signs  a  note  after  others  have  signed  it.  Is 
not  sufficient  to  rebut  his  implied  promise  to 
contribute  as  a  co-surety  with  prior  sureties  on 
the  note,  in  the  absence  of  anything  to  show 
for  whom  he  was  surety. — ^Baldwin  v.  Fleming, 
00  Ind.  177. 

[1]  (Sap.  nss) 

In  a  suit  against  a  principal  and  two  sure- 
ties, one  of  the  sureties  procured  in  his  favor 
a  judgment  directing  that  the  property  of  his  co- 
defendants  be  first  exhausted.  Held,  that  the 
other  surety  was  not  barred  from  enforcing  con- 
tribution.—lycaman  T.  Sample,  01  Ind.  230. 

[k]     (Sap.  1886) 

A  surety  who  voluntarily  pays  a  note  may 
compel  contribution  from  persons  who  had  sign- 
ed the  note  as  sureties  after  he  signed  it,  al- 
though he  mig^t  have  successfully  resisted  pay- 
ment of  the  note  upon  the  ground  that  it  had 
been  altered  without  his  consent  by  the  addi- 
tion of  another  name  as  maker. — Houck  v.  Gra- 
ham, 106  lod.  105,  6  N.  E.  594,  55  Am.  Rep. 
727. 

[1]  (Sap.  1890) 
In  an  action  for  contribution  against  a  co- 
surety on  a  note  paid  by  plaintiff,  it  is  a  good 
defense  that  defendant  indorsed  the  note  after 
plaintiff,  and  that  he  did  so  with  the  under- 
standing between  himself  and  the  makers  and 
payee  that  he  should  be  liable  thereon  only  after 
those  who  had  Indorsed  before  him  should  be 
exhausted.— Houck  v.  Oraham,  123  Ind.  277. 
24  N.  E.  113. 

To  show  such  understanding  on  t^e  part 
of  defttidant,  it  Is  cmnpetent  to  prove  conver- 
sations had  between  defendant  and  the  makers, 
and  officers  of  the  payee  bank,  at  the  time  of 
defendant's  indorsement,  though  plaintiff  was 
not  present  at  such  conversations,  since  defend- 
ant liad  a  right  to  fix  the  extent  of  his  liability 
without  regard  to  the  sureties  wlio  had  Indors- 
ed before  him.— Id. 

[m]     (App.  1891) 

As  soon  as  a  debt  becomes  due  any  one  of 
several  co-sureties  may,  without  suit  or  com- 
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jmlsioo,  pay  the  debt  and  recoTer  contribatlon 
born  tbe  co-aoKtiea.  It  i«  not  a  Tolnntazj  pay- 
nent— Relter  t.  Gumback,  27  N.  £.  44S,  1  Ind. 

App.  CL  . 

Id  a  soit  agaiDst  a  co-rarety  for  contriba- 
tioD  by  several  sareties  on  a  note,  who  bare 
taken  It  Dp  by  siring  another  therefor,  an  an- 
swer alleging  that  the  maker  of  the  note  was  a 
corporation ;  that  the  plaintiffs  were  directors, 
ud  in  control  thereof;  that  they  combined 
toKether  to  deprive  defendant  of  bis  right  under 
Rev.  St  1881,  H  1210,  1211.  to  relieve  him- 
self from  liability  by  notifying  the  payee  to 
bring  snit  thereon,  and  to  prevent  him  from 
having  the  note  reduced  to  judgment,  by  vol- 
nntarily  and  without  compulsion  renewing  tbe 
note  with  another,  so  that  they  might  apply  the 
assets  of  the  company  to  other  purposes;  that 
the  company  had  at  that  time  assets  sufficient 
to  pay  the  note,  but  that  they  had  been  other- 
vise  applied— fails  to  state  any  defense,  and  a 
demurter  thereto  wag  properly  snstained.— Id. 

Rer.  St  1881,  ||  1210, 1211.  providing  that 
ny  person  bound  as  surety  upon  any  contract 
hi  writing,,  where  the  right  of  action  baa  ac- 
erned,  may  require  by  notice  the  creditor  or 
obligor  forthwith  to  sne  on  the  contract,  and 
that,  if  lie  faila  to  do  so  within  a  reasonable 
time,  the  surety  ahail  be  released,  has  no  bear- 
hig  apon  the  rights  of  co-anreties  as  against 
each  other;  and,  where  several  aaretles  have 
takn  np  a  note  when  doe,  the  fact  that  an- 
other snrety  has  notified  them  to  bring  aait 
thereon  against  the  prindpal  will  not  protect 
him  in  an  action  for  contribution  by  his  co- 
in reties.— Id. 

[D]    (Sap.  ISM) 

t'ndcr  Rev.  St.  1894.  $S  2465-2469  (Rev. 
St  1881.  H  2310-2314),  relating  to  the  filing  and 
enforcement  of  claims  against  an  estate,  con- 
Btroed  in  connpction  with  Rev,  St,  1894,  SI 
2484.  2491,  2505  (Rev.  St  1881.  »  2331.  2338, 
23o0),  relating  to  liens  upon  the  realty  of  a 
decedent,  the  lien  created  in  favor  of  cosureties 
with  deceased,  by  their  payment  of  a  Judgment 
rendered  against  themselves  and  deceased,  as 
defendants,  where  the  sums  paid  by  them  sev- 
erallj  are  entered  as  credits  upon  the  docket 
of  said  judgment,  contianes  against  the  realty 
of  deceased  until  discharged  by  decree  or  pay- 
ment though  such  lien  is  not  filed  as  a  claim 
against  tbe  estate.— Beach  v.  Bell,  139  Ind.  167, 
38  N.  B.  81& 

[0]  (App.'uoe) 

Sureties  on  a  corporation's  note,  who  were 
secured  by  ft  mortgage,  paid  tbe  balance  due, 
wheieapon  the  corporation  executed  new  notes  to 

snrety  for  the  amount  paid  by  him,  which 
were  also  each  signed  by  the  sureties  on  the  orig- 
inal note,  except  the  surety  to  whom  the  note 
was  given.  On  the  insolvency  of  the  corporation, 
the  three  sureties,  each  having  paid  an  equal 
amount  of  the  remaining  indebtedness,  contract- 
ed to  pursue  their  claim  for  indemnity  against 
tbe  mortgaged  property  in  receivership  proceed- 
ings, but  after  an  adverse  judgment  plaintiff  re- 


fused to  Join  in  an  appeal  which  was  prosecuted 
by  the  <rtber  two,  and  therefore  failed  to  par- 
ticipate in  tbe-  proceeds  of  the  corporation's 
property  wbicb  they  recovered  and  which  would 
have  been  suffident  to  have  paid  bb  claim. 
Held,  that  plaintiff  was  not  thereafter  entitled  to 
maintain  an  action  for  contribution  against  the 
others.— Pollard  v.  Pittman,  77  N.  B.  293,  87 
Ind.  App.  476. 

Fob  Gasbs  noic  Othxb  Statki, 

Bee  40  Cekt.  Dia.  Princ.  &  S.  H  605-638. 
See,  also,  82  Cjc  pp.  276-2TO. 

8  1S6.  MMUnm  at  eoBtrllnitlOB. 

la]  (Snp.  1856) 
Where  land  was  mortgaged  to  several  sure- 
ties, to  indemnify  them,  on  which  there  was  a 
previous  mortgage  to  the  state,  payable  in  state 
bonds  at  par,  and  ooe  ot  said  sureties  diacharged 
the  mortgac»  to  the  state,  In  said  bonds,  wUdi 
were  purchasable  In  market  at  a  great  discount, 
Md  that,  in  accounting  with  his  co-sureties,  be 
waa  entitled  to  be  allowed  the  amount  actually 
paid  by  him  fbr  thfe  bonds,  with  Interest,  and  no 
more.— Gomegys  t.  State  Bank  of  Indiana,  6 
Ind.  867. 

In  a  contribution  among  co-sureties,  one  Is 
not  entitled  to  be  allowed  by  the  rest  for  fees  ex- 
pended in  defending  himself  in  a  suit  brought 
against  him  as  such  surety.— Id. 

n>]  (S«v.U6B) 

Where,  in  an  action  by  a  surety  against  a 
coanrety  for  contributidn,  It  appears  that  tho 
debt  was  paid  by  the  transfer  of  land,  the  price 
at  which  the  land  was  taken  by  the  creditor  will 
ordinarily  constitute  the  proper  basis  for  a  cal- 
culation of  the  amount  due  from  p,  cosurety: 
hot.  In  any  event,  the  value  of  the  land  at  the 
time,  without  reference  to  its  cost,  not  exceeding 
the  amount  of  i^e  debt,  should  be  allowed.— 
Jones  V.  Bradford,  2S  Ind.  306. 

[C]     fApp.  1894) 

Where  a  surety  pays  a  judgment  against 
him  and  two  cosureties,  one  of  whom  is  insolv- 
ent he  may  recover  in  equity  one-half  the 
amount  so  paid,  from  the  solvent  cosurety. — 
Newt<Mi  T.  Fence,  38  N.  E.  484,  10  Ind.  App. 
672^ 

Fob  Cases  fboh  Otheb  States, 

See  40  Cent.  Dio.  Prlnc.  ft  S.  if  027-631. 
See,  also,  82  Cyc.  pp.  285-290. 

S 197.  OomcA'BslTeneia  mm  iMtwaam  «o- 
snretlea  mt  «di«dieatlom  «c*biat 
yrlmelpal  or  snvetr* 

Conclusiveness  as  against  principal  of  adjudica- 
tion against  surety,  see  ante.  §  187. 

Conclusiveness,  as  against  surety,  of  adjudica- 
tion In  action  against  principal,  see  ante,  | 
145. 

[a]    (Sup.  1S8T) 
The  relation  of  suretyship  must  be  judicial- 
ly determined,  and  to  secure  such  a  determina- 
tion it  is  essential  that  the  parties  should  be  be- 
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fore  the  court  oa  that  issue.  The  queRtioo  can- 
nut,  as  a  general  rule,  be  determined  upon  tbe 
complaint  of  tbe  creditor,  against  all  the  debtors 
to  enforce  his  debt,  so  as  to  make  the  judgment 
binding  in  an  action  between  tbe  sureties  for 
contribution.— Knopf  v.  Morel.  lU  Ind.  070,  13 
N.  E.  51. 

FoH  Oases  fboh  Othbb  States, 

Seis  40  Cent.  Via.  Princ.  &  S.  8|  C32, 
6321^. 

See,  also,  32  Cyc.  pp.  301,  302. 

S  108.  Enforeement  acaiast  eo-suetr  of 
JvdBnmt  OT  ezeenttom  acalBat 

[a]  (Sop.  1887) 

Parties  against  whom  judgment  in  an  ac- 
tion on  a  note  is  rendered  are  deemed  primarily 
liable,  unless  the  judgment  determines  the  ques- 
tion of  suret3'ship,  but,  after  jufjgment,  one  who 
occupies  the  relation  of  surety  may  have  that 
fact  established  and  an  order  for  an  execution 
in  his  favor.— Knopf  v.  Morel,  13  N.  E.  51,  111 
Ind.  nTO. 

For  Cases  from  Other  States, 

See  40  Cent.  Dig.  Princ.  &  S.  Sf  033-035. 
See,  also,  82  Cyc.  p.  301. 

1 199.  Snmnuiry  Temedlei   betwaca  oo- 
snTetles. 

Proceedings  by  surety  to  have  execution  on 
judgment  for  creditor  directed  first  against 
property  of  co-surety,  see  ante,  |  104. 

[al    (Snp.  1821) 

If  a  surety  proceed  by  notice  and  motion 
under  the  statute  (St.  1817,  p.  lUi:  St.  ISii:!.  p. 
;;7S)  for  contribution  against  his  cosurety,  the 
record  must  show  the  insolvency  of  the  principal. 
— Katson  t.  Lasselle,  1  Blaclcf.  119. 

[b]  (Snp.  1843) 

Under  Kev.  St.  1838,  p.  233,  K  8,  authoriz- 
ing, in  tbe  action  wherein  a  surety's  liability  is 
adjudged,  a  recovery  by  notice  and  motion  by 
tbe  surety  againat  his  co-surety  for  contribution, 
and  section  11,  providing  for  10  days'  notice  of 
such  motion  where  such  co-aurety  is  a  resident 
of  the  state,  the  notice  of  such  motion  may  be 
sen-ed  on  the  co-aurety  in  any  county  in  the 
state.— Cating  v.  Stewart,  6  Blackf.  373. 

Fob  Cases  from  Other  States. 

See  40  Cent.  Dig.  Princ.  &  8.  f!|  030-040. 
See,  also,  32  Cyc.  p.  302. 

a  200.  Aetlona  between  ee-snntiei. 

Conformity  of  judgment  to  verdict  and  findings, 
see  JuuauENT,  {  2o0. 

Dismissal  of  suit  as  affecting  proceedings  to  de- 
termine suretyship,  see  Disiiisbal  and  Xon- 
auTt,  S  42. 

Grounds  for  demurrer  to  pleading,  see  Plead- 
ing, i  103. 

Jurisdiction  of  justices  of  the  peace  in  pro- 
ceedings by  notice  and  motion,  see  Justices 
OF  THE  Peace,  {  49. 


Right  to  trial  by  jury,  see  Jury,  {  14. 
Stipulations  in  action,  see  Stipulations, 

W    (Snp.  1873) 

In  an  action  to  enforce  contribution 
co-surety,  the  complaint  alleged  that  D.,  fo 
purpose  of  negotiating  a  loan  from  the  ban] 
ecuted  a  note,  signed  by  himself  as  principa 
plaintiff  as  surety;  that  D.  presented  the  n( 
defendants,  who  severally  indorsed  it  as  at 
modation  indoreers  thereon  and  as  co-sui 
with  plaintiff;  that  neither  plaintiff  nor  de 
ants  had  any  actual  interest  in  tbe  note  o 
loan  sought  to  be  secured  thereby;  that  I) 
counted  and  sold  the  note  to  a  bank,  and 
upon  its  nonpayment  at  maturity  tbe 
brought  suit  and  recovered  judgment  again 
the  parties  to  the  note;  that  execution  had 
issued  and  levied  on  plaintiff's  property,  w 
by  he  was  compelled  to  pay  tbe  judgmeot; 
that  the  principa]  maker  was  insolvent, 
that  these  allegations  were  sufficient  to  aho\ 
character  of  the  transaction  and  the  Uabiliti 
the  parties  to  each  other,  so  that  an  issi 
fact  could  be  formed  between  them  as  to  w 
er  they  were  co-sureties,  as  alleged. — Harsl 
V.  Armstrong,  43  Ind.  126. 

tb]    (Sap.  ISTa) 

In  a  complaiut  by  a  surety,  who  has 
the  debt,  against  his  co-surety,  for  contribt 
it  is  not  neces.<«aTy  to  allege  the  insolvency  o 
principal.— Rankin  t.  Collins,  50  Ind.  158. 

[c]  (Sup.  1877) 

In  an  action  by  a  surety  on  a  note  for 
tribution  against  one  who  is  apparently  ai 
dorser,  the  burden  of  proof  is  on  the  plaint! 
.show  that  the  defendant's  liability  is  in  fact 
of  a  surety.— Nurie  v.  Chittenden,  50  Ind. 

[d]  (Snp.  1880) 

A  surety  could  not  maintain  an  actlol 
contribntiffla  against  the  hetra  of  a  decease* 
surety  until  final  settlement  of  the  latter'i 
tate.— Stevens  v.  Tucker,  73  Ind.  73. 

[e]  (Snp.  ISgZ) 

Where  sureties  on  a  guardian's  bond 
compelled  to  pay  a  judgment  in  an  action  I 
surety  for  contribution  by  co-sureties,  wht 
the  judgment  was  or  was  not  the  foundatio 
the  action,  it  was  not  necessary  to  make  a  t 
scrijit  thereof  a  part  of  the  complaint,  and 
a  iraoKcript  and  all  reference  to  it  in  the  < 
plaint  are  mere  surplusage,  and  the  lefusa 
strike  it  out  is  not  an  available  error. — Ste 
V.  Tucker,  87  Ind.  100. 

[f]  (Snp.  18SS) 

Sureties  are  presumed,  prima  facie,  ti 
co-sureties,  and  liable  to  contribution  as  beti 
one  another;  but  such  presumption  may  be  < 
come  by  parol  proof.— -Baldwin  v.  Fleming 
Ind.  177. 

[g]  (Sup.  18S7) 

To  secure  a  judicial  determination  of 
question  of  suretyship,  proper  stejts  must 
taken  to  invest  the  court  with  jurisdiction, 
jurisdiction  is  not  conferred  by  a  complaint 
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an  iaslrumeDt  DOt  oa  its  face  folly  disclosing 
the  relation  of  the  parties. — Knopf  t.  Morel,  13 
N.  E.  31,  111  Ind.  570. 

The  question  of  suretyship  so  far  as  it  af- 
fects the  rights  of  the  debtors  between  them- 
Klves,  is  an  independent  one,  not,  as  a  (general 
rule,  detenninable  on  plaintiff  s  complaint,  though 
the  facta  may  be  so  fully  disclosed  by  the  com- 
plaint that  jurisdiction  is  conferred  to  adjudi- 
cate on  ail  qaestions  without  a  crosa^mplaint. 
-W. 

In  an  action  for  contribntioD  hy  an  alleg- 
cd  surety  on  a  note,  wherein  an  indorser  there- 
on was  alleged  to  be  plaintifTs  co-sorety,  a  com- 
plaint alleging  tiiat  they  were  co-sareties.  nei- 
ther of  whom  receired  any  part  of  the  consldera- 
tioD,  Is  soflScient,  and  need  not  state  a  contract 
between  the  parties  creating  the  relation  of  sure- 
tyship.—Id. 

[h]    (Aap.  1S89) 

Id  an  action  by  one  of  two  sureties  aKaiost 
the  other,  to  declare  a  judgment  against  them 
and  their  principal,  which  bad  been  paid  by 
and  assigned  to  defendant,  satisfied  by  a  con- 
veyance by  the  principal  to  the  defendant  of 
land  on  which  the  judgment  was  a  lien,  where 
the  deed  itself  dhows  that  it  was  for  a  pecuniary 
coDsiaeration,  and  this  is  corroborated  by  the 
uncontradicted  evidence  of  the  defendant  and 
his  Rrantor,  who  state  that  the  conveyance  was 
in  L'onsideration  of  the  assumption  and  payment 
of  incumbrnncea  on  the  land  prior  to  the  judft- 
ment  lien,  a  verdict  for  plaintiff  is  unsupported 
bf  the  evidence. — Keiser  v.  Beam,  117  Ind.  31, 
19  X.  R.  534. 

In  an  action  by  a  surety  ajrainst  his  co-sure- 
tj  to  declare  a  judgment  paid  by  the  co-surety 
satisfied  by  a  conveyance  of  land  from  the  prin- 
cipal to  the  co-surety,  an  instruction  that,  to  the 
extent  that  the  value  of  the  property  exceeded 
prior  liens  thereon  which  had  been  paid  by  such 
co-surety,  the  conveyance  was  a  satisfaction  of 
the  jndgment,  is  erroneous  in  charging  that  the 
judgment  is  satisfied  to  the  extent  of  the  whole 
of  the  excess,  instead  of  half,  as,  between  them- 
selves, the  sureties  are  each  liable  for  one-haK  of 
the  jndgment.~Id. 

[1]  (Sap.  1S90) 
One  of  several  sureties  to  a  note,  in  signing 
it  as  surety,  wrote  the  name  of  a  firm,  of  which 
he  was  a  member,  instead  of  his  individual  name. 
Held,  that  he  need  not  make  his  co-partner  in 
the  firm  a  party  defendant  in  his  action  for  con- 
tribution after  payment  of  the  note,  as  the 
amount  to  be  contributed  by  the  co-surety  was 
the  same,  whether  one  partner  or  the  firm  had 
been  liable;  and  the  firm,  not  having  paid  any 
part  of  tue  note,  had  no  interest  in  the  action. — 
Von  V.  Lewis,  12«  Ind.  155,  25  N.  E.  802. 

An  action  by  a  snrety  against  a  co-surety 
for  cotttribotion  may  be  maintained  without  join- 
ing as  defendant  another  co-snrety,  who  is  not 
within  the  jurisdiction  of  the  court;  the  liabil- 
ity of  co-sureties  to  each  other  being  several,  not 
joint.— Id. 


One  of  several  sureties  on  a  note,  upon 
which  judgment  had  been  recovered  against  all 
the  parties  thereto,  p&iA  the  judgment,  and  sued 
a  co-surety  for  contribution,  alleging  in  his  com- 
plaint certain  facts  affecting  the  liability  of  the 
parties  to  each  other.  Held,  that  a  demurrer  on 
the  ground  that  the  complaint  sought  to  impeach 
the  judgment  In  the  action  on  the  note  could  not 
be  sustained,  as  it  did  not  appear  on  the  face  of 
the  complaint  that  the  relation  in  which  the  de- 
fendants in  that  action  stood  to  each  other  waa 
settled  therein.— Id. 

tSl    (App.  1897) 

A  complaint  alleging  that  plaintifTs  ward, 
as  surety  with  defendant's  decedent  and  another 
on  certain  notes,  was  compelled  to  pay  such 
notes,  and  that'the  maker  and  the  other  surety 
were  insolvent,  and  Halting  that  the  estate  of  de- 
cedent contribute  one-half  of  the  amount  bo  itaid, 
set  op  a  valid  cause  of  action.— Windle  v.  Wil- 
liams, ti  N.  E.  «80,  18  Ind.  App.  158. 

Fob  Cabes  fbom  Otuek  States, 

See  40  Cent.  Dia.  Princ.  &  S.  H  641-^™. 
See,  also.  32  Cyc.  pp.  204-302;   note,  <fl 
Am.  Dec.  504. 

PRINTER. 

See-' 

State  printer,  compensation.   States,  |  QO. 
Duties.   States,  i  T3. 
Increase    or    reduction    o£  compensation. 

States,  |  63. 
Power   of   Legislature    to   create  olQce. 

States,  |  44. 
Subjects,   and   titles  of  acts   relatine  to. 

Statutes,  |  119. 

PRINTING. 

See- 
Appropriations  for.   Counties,  S  102. 
Briefs.    Appeal  and  Brrur,  S  764. 
Contracts  for.    Counties,  {  lU. 

Acceptance  or  rejection  of  bids.  Counties, 
S  1^0. 

Performance.    Counties,  i  128. 
Powers  of  coanty  officers.     Counties,  i 
114. 

For  constitutional  convention.    States,  H  97, 

102,  103. 

Libelous  printed  words.  Libel  and  Slander, 

ii  14-HJ. 
Newspapebs. 

Papers,  exhibits,  or  evidence  as  item  of  costs. 

Costs,  S  190. 
Signature  of  prosecuting  attorney  to  indictment- 

Indictment  and  Invobmation,  |  33. 

PRIOR  ADJUDICATION. 

See  Jvdoubnt,  {|  540-749. 


PRIORITIES. 

Affected  by  discharge  of  mortgage  obtained  by 
fraud.    MoBTOAOEs,  8  309. 
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ConclualTeneu  of  judgment  to.  Judohbnt, 
I  729. 

Conveyance  of  property  to  senior  mortgagee  as 
affecting.   Mobtgaoes,  |  295. 

Creation  or  accrual  of  debts  as  affecting  ap- 
plication of  payments.   Pathent,  |  44. 

Payment  of  claims  aiainst  insolvent  bank. 
Banks  and  Banking,  S  80. 

Railroad  right  of  way.   Railroads,  {  70l 

Surreys.  .  Boundabies,  |  25. 

Between  Action*,  lleasi  tmnafera,  mnd 
other  clalniK  or  proeeedlnsa. 

See — 

Actions  pending  for  same  cause.  Abatement 
AND  Revival,  |  6. 

Allowance  to  eurviving  wife,  husband,  or  chil- 
dren in  administration  of  estate  of  decedent. 

EXECUTOBS  AND  ADMINISTBATOBS,  i  182. 

Assessments  for  public  improvements.  Muni- 
cipal COBPOBATIONB,  |  519. 
Assignments.    Assionuents.  U  83-85. 

Of  mortgages.   Mobtqages,  {  244. 
Attachments  and  other  liens  or  claims.  At- 
tachment, I  ISO. 
Attorneys'  liens,  and  other  liens  or  claims.  At- 

tobnet  and  Client,  |  184. 
Claims  against  estate  assigned  for  benefit  of 
creditors.  ASSIGNMENTS  FOR  Beneitit  of 
Cbeditobs,  K  310,  312. 
Against  estate  of  decedent.  Executors 
and  ADMINISTBATOBS,  |f  259-261,  203- 
265. 

Against    insolvent    bank.     Banks  and 

Banking,  §  80. 
Against  insolvent  corporation.  Cobpoba- 

TI0N8,  I  566. 
Against  property  in  hands  of  receiver.  Re- 

CEIVBB8,  gf  152-168.  162. 


Creditors  on  distribution  of  property  or 
ceeds  on  setting  aside  fiandnlent  trai 
Fraudulent  Contbtahixs,  H  318,  3 

CftiDiTOBs*  Suit,  |  36. 

Debts  to  legacies  or  distributive  shares  in 
tribution  of  decedents*  estate.  Exkcu 

and  ADMINISTRATORS,  |  280. 

Dover,  H  23-27. 

Equal  equities.   EQurrr,  |  61. 

Executions.   Execution,  |  112. 

And  otlier  liens  or  claims.  EJxecutic 
113. 

Judgments.  Jddgueiit,  I  784. 

And  conveyances.   Judgment,  H 
And  other  liens  or  claims.  Judghbi 
785. 

Legateea.    Wills,  f  736. 
IJens  for  price  of  land  sold.  Vendor 
Purchaser,  |  260. 
For  rent.  Landlord  and  Tenant,  | 
For  taxes.   Taxation.  H  500,  610. 
For  wages.  Hastbr  and  Servant,  1 
Of  drainage  sssessmenL   Drains,  |  Si 
Mechanics'  Liens,  H  194-198. 
Mortgagee 

Chattel  Hortgaoes,  H  136-156. 
Mortgages.  H  145-186. 
And  trust  deeds  on  corporate  prop 
CORPOBATIONS,  |  480. 
Proceeds  of  sale  of  mortgaged  property.  M 

GAGES,  18  563,  664. 
Purchasers  at  tax  sale.   Taxation,  8  733. 
Railroad  Hens  and  mortgages.  Railboai 
171. 

Receivers'  certificates.  Receivers,  f  128. 
Rights  of  persons  entitled  to  redeem  fron 

ecutioD  sale.    Execution,  8  293. 
On  subrogation  and  other  rights.  Su 

QATION,  8  36. 

Successive  tax  deeds.    Taxation,  8  786. 
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PRISONS 


Scope-Note, 

flNCLUDES  public  bntldlDga  for  oonflnemeDt  of  persons  held  In  jndldal  cnstody,  In 
«ltlier  dTil  or  criminal  .proceedings,  and  either  to  secore  their  production  as  parties  or  wlt- 
nenes  In  farther  proceedings,  or  as  ponlshmait  by  Imprisonment,  with  or  without  hard 
labor,  whether  such  buildings  be  designated  as  prisons  or  as  Jails,  penitentiaries,  houses 
at  correction,  or  otherwise;  establishment,  maintenance,  regulation,  and  management  of 
such  places;  rights,  powers,  duties  and  liabilities  of  wardens,  jailers,  ke^rs,  and  other 
officers ;  and  custody,  care,  and  maintenance  of  prisoners  in  general. 

[EXCT^UDES  r^ormatory  instltntfons  (see  Reformatorien) ;  arrest  and  discharge  from 
arrest,  Jail  Ilmlta,  prison  bounds,  poor  debtors,  etc.  (see  Arre»t;  Bail;  Execution) ;  sentences 
to Imprlsomment  as  punishment  (see  Criminal  Law;  and  titles  of  particular  offenses);  regu- 
lation of  convicts  and  their  labor  (see  Convicta) ;  and  jail  breaking,  prison  breach,  eta  (we 
Statpe),    For  complete  list  of  matters  excluded,  see  cross-referfflices,  post] 

Analysis, 

§  1.  Establishment  and  maintenance. 

§  5.  Officers. 

§  6.          In  general. 

i  7.  Appointment,  qualification,  and  tenure. 

I  8.    Compensation  for  services. 

§  10.           Liabilities  in  general. 

§  12.  Management  in  general. 

1 13.  Custody  and  control  of  prisoners. 

§  15.  Reduction  of  term  of  imprisonment  and  discharge  for  good  con- 
duct. 

§  16.  Escape  of  prisoners. 

§  18.  Compensation  for  keeping  and  maintenance  of  prisoners,  jail  fees, 
and  incidental  expenses. 

Cross-Refcrences. 


8t9— 

cosvictb. 
Escape. 

False  luPBisomfBirT. 

Lava  lelatiDg  to  as  aathorlsing  ezecutlTe  of- 
itxn  to  exercise  judicial  power.  Corbtitu- 
noKAL  Law,  S  80. 
Liability  of  cooaty  for  expense  of  jail.  Coun- 
ties. I  137. 
For  expense  of  removiog  priaooers.  Coun- 
ties, I  132. 
For  injuries  from  defectire  condition  of 
jalL   OouiTTUB,  I  143. 
Pabdov. 


Place  of  imprisonment  of  conrict  CaniiNAL 

Law,  S  1218. 
Prison  limits— 
ABBEST,  I  51. 

Execution.  |  448. 
refobuatobie8. 
Rescue. 

Right  of  city  to  use  county  jail.  Municipai. 

COBPOBATIORS,  i  716. 
Of  convict  to  recover  for  service*  render- 
ed.   WOBK  AND  Labor,  {  4. 
Subjects  and  titles  of  acta  relating  to  atate  pris- 
ons.  Statutes.  {  119. 
Taxation  for  county  jail.   Taxation,  {  44. 


I  1.  EstabUshvemt  uid  jBalKteaaKM. 

Special  and  local  laws,  see  Statutes,  |  7S. 

M  (8ap.lSS3) 
The  penal  department  of  the  Indiana  re- 
formatory inatltatioD  ia  a  atate  prison, — Walton 
T.  State.  88  Ind.  9. 


(b]    (App.  1906) 

Under  the  metropolitan  police  law  (Acts 
18d7.  p.  93,  c.  59,  as  amended  by  Acts  1001,  p. 
24,  c  18),  requiring  the  coancil  in  certain  cit- 
ies to  provide,  at  the  expense  of  the  city,  neces- 
sary accommodationa  for  police  station  houses, 
and  to  provide  food  for  any  persons  detained  in 
any  such  station  houses  when  aach  food  ia 
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ileem^d  necessary  by  the  officer  id  char^,  it  is 
mandatory,  and  not  merely  optional,  with  a 
city,  to  provide  a  station  house,  and  to  provide 
food  for  any  person  detained  therein  when 
deemed  necessary  by  the  ofScer  in  charge,— City 
of  Kokomo  V.  Harness,  74  X.  E.  270,  35  lod. 
App.  384. 

Fob  Casks  from  Other  States. 

See  40  Cent.  Dig.  Prisons,  gi  1,  2. 
See,  also,  32  Cyc.  pp.  315-317. 

S  5.  Ofleara. 

Acceptance  of  office  of  mayor  by  director  of 
state  prison  as  vacatinff  latter  office,  see  Of- 
ficers, §  ri5. 

Individual  interest  of  officer  in  contract  for 
boarding  of  prisoners,  see  Mu.mcipal  Cobpo- 
bationb,  i  231. 

For  Cases  fkom  Other  States, 

See  40  Cent.  Dig.  Prisons.  H  5-14. 
See,  also,  32  Cyo.  pp.  318-326. 

§  6.  ^—  In  cenermL 

M    (Snv.  1S79) 

Act  March  5.  1S,"9  (1  Gav.  &  II.  St  p. 
470)  S  13,  providing  for  the  erection  of  a  new 
prison  north  of  the  national  road,  continues 
In  force  the  laws  relating  to  pritton  officers.— 
State  ex  rel.  Manning  v  Mayne,  itS  Ind.  283. 

Fob  Cases  from  Other  States. 
See  40  Cent.  Dig.  Prisons,  i  5. 
See,  also,  32  Cyc.  pp.  318,  319. 

jl  7.  ^—  Appotntmeatt  qullflutlo&t  and 
tennra. 

[a]  (Sap.  18^) 

The  warden  of  the  Northern  State  Prison 
cannot  be  removed  from  office  by  the  board  of 
control,  where  no  cause  is  siven  or  assigned.- 
Wood  V.  Selby,  24  Ind.  183. 

[b]  (Sup.  1870) 

A  person  elected  director  of  a  state  prison, 
after  the  expiration  of  the  term  of  his  prede- 
cessor, is  entitled  to  the  office  for  four  years 
from  the  date  of  bis  election,  and  until  his  suc- 
cessor is  qnalified.- Baker  v.  Kirk,  33  Ind.  517. 

In  the  statute  (I  Oav.  &  H.  St.  p.  4(H) 
providing  for  the  election  of  directors  of  the 
state  prison  for  terms  therein  fixed,  and  that, 
"as  the  term  of  office  of  any  director  shall 
expire,  his  successor  shall  be  elected  in  like 
manner  for  the  term  of  four  years,"  the  words 
"term  of  office"  refer  to  the  lime  of  incum- 
bency fixed  by  the  act,  and  the  provision  applies 
only  to  the  election  of  n  successor  to  a  director 
who  has  served  out  the  full  time,  and  not  to 
the  filling  of  a  vacancy  occurring  before  its  ex- 
piration.—Id. 

[cl    (Sup.  1871) 

The  mayor  of  a  city  is  a  judicial  officer, 
and  the  office  is  a  lucrative  one,  and  for  both 
these  reasons  he  is  ineliKiblc  to  the  office  of 


I  prison  director  during  his  occupancy  o 
,  office  of  mayor.— Howard  r.  Shoemaker,  3E 

fill. 

{      [d]    (Sap.  1879) 

I  Directors  of  the  state  prison  are  elect 
Joint  vote  of  the  general  assembly,  and 
their  office  for  a  term  of  two  years,  and 
their  successors  are  qualified.— Manson  v. 
ex  rel.  I^e,  G6  Ind.  78. 

The  provisions  of  Acts  18.'>9.  p.  470, 
do  not  refer  to  the  election  and  terms  of 
of  the  directors  of  the  State  Prison  1 
.  Those  elected  in  1877  were  entitled  to 
:  their  offices  until  March  11,  1879.— Id. 

'     [e]     (Sap.  1ST9) 

I'nder  1  Ilev.  St.  1870.  p.  044.  and  ( 

;  art.  m.  §  2,  the  board  of  directors  of  the  I 
em  Indiana  State  Prison  have  no  pon 
remove  the  warden,  because  be  refuses 
move  a  deputy  warden  and  certain  o 
guards,  appointed  by  bim  with  the  advic 
consent  of  said  directors,— State  ex  rel. 
ning  V.  Mayne,  68  Ind.  28.'>. 

Under  Act  1857,  $  4,  the  warden  is  e 
for  four  years,  and  cannot  be  sooner  res 
except  for  cause.— Id. 

The  deputy  warden  and  guards  ar 
polntees  of  the  warden,  and  bold  durin 
lileasure:  and  it  is  not  canse  for  remoi 
the  warden  that  be  fails  to  comply  wi 
order  of  the  board  of  directors  requlrinj 
to  remove  those  officers,— Id. 

For  Cases  fbou  Other  States. 

See  40  Cent.  Dig.  Prisons,  81  ^-9. 
See,  also,  32  Cyc.  pp.  318-320. 

I  8.   —  Compensation  for  servioea 

Comi>ensation  of  sheriff  or  constable  for  ■ 
dy  and  care  of  prisoners  otherwise  tbi 
jail  or  prison  keeper,  see  Sheriffs  and 
STABLES,  §  39. 

Fees  of  sheriff  or  constables  for  commitmt 
prisoner,  see  Sheriffs  and  Constabl 
•6fi. 

Fees  of  sheriflf  or  constable  for  trans]iorl 
of  prisoner,  see  Sheriffs  akd  Consta: 
i  40. 

For  Cases  from  Other  States, 

See  40  Cent.  Dig.  Prisons,  §  10. 
See,  also,  32  Cyc.  pp.  321-323. 

§  10.  —  I^ablUtiM  In  c«m«al. 

[a]    (Snp.  188S) 

A  sheriff  is  not  chargeable  with  ren 
tlie  portion  of  the  jail  building  occupi( 
him  as  a  residence. — Board  of  Com'ts  of 
ton  County   v.  Harman,  101  Ind.  551. 

For  Cases  from  Other  States, 

See  40  Cent,  Dig.  Prisons,  S  12. 
See.  also,  32  Cyc.  pp.  324,  325. 
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1 12.  ]fftamcem«Bt  iM  cenevaL 

[a]  (8«p.US9) 

The  lessee  of  out  state  piiBOo  is  liable  in 
tssumpsit  for  vork  performed  by  one  not  legal- 
1;  imprisoned.— Patterson  t.  Crawford,  12  Ind. 
241;  Berry  r.  Bolan,  13  Ind.  268. 

[b]  (9np.  18S9) 

Under  Rev.  St.  1881.  §S  6140.  6141,  pro- 
\\A\ag  that  the  warden  shall  attend  to  the  pur- 
rbuMQ);  of  all  articles  for  the  penitentiary,  and 
that  alt  aocoonts  for  clalmB  against  the  peni- 
tentiary shall  be  drawn  on  the  order  of  the  war- 
den, countersif^ned  by  at  least  one  director,  it 
is  the  imperative  duty  of  the  warden  to  draw 
a  warrant  for  fuel  sold  and  delivered  to  him 
for  the  ose  of  the  institution,  actual  fraud  or 
mistake  not  being  allefred ;  and  be  cannot  ex- 
ru^  bimxelf  from  doing  so  by  simply  alleging 
that  the  directors  rejected  the  account  bpcaiifte 
of  fraud  or  mistake. — Patton  v.  State  ex  rel. 
MrOnnn.  117  Ind.  GSTi.  19  N.  E.  303. 

Fob  Cases  fbom  Other  States. 

See  40  Cent.  Dig.  Prisons.  SS  15-19. 
See.  also,  32  Cyc.  pp.  326-;i28. 

I  13.  Custody  and  control  of  prisoners. 

[■1    (Sop.  1856) 
The  city  of  Lafayette  has  the  right  to  use 
the  county  jail  of  Tippecanoe  county. — Board 
»f  Com'rs  of  Tippecanoe  County  v.  City  of 
I.dfayette,  7  Ind.  614. 

[b]  (Sup.  IS64)  - 

One  sentenced  to  imprisonment  in  the 
"vunty  jail  cannot  be  removed  to  the  jail  of 
nnother  county.— Huber  t.  Robinson,  23  Ind. 

m. 

[c]  (9ap.  18T3) 

The  right  of  a  city  marshal  to  arrest  and 

imprison  in  the  county  jail  carries  with  it  the 
riitht.  on  the  part  of  the  jailer,  to  receive  and 
detain  the  prisoner.— Boaz  v.  Tate,  43  Ind.  60. 

If  a  city  marshal  or  police  officer,  havinR 
authority  to  make  an  arrest  on  view  and  to 
rommit  the  prisoner  to  jail  until  such  time  as 
he  can  be  brought  before  the  proper  authority, 
make  an  arrest  and  take  the  prisoner  to  a  jail 
with  the  declaration  that  he  has  been  arrested 
for  an  offense  committed  on  view,  that  declara- 
tion stands  in  the  place  of  a  mittimus  in  other 
cases,  and  the  jailer  should  receive  the  prisoner 
without  regard  to  the  question  of  his  guilt  or 
innocence. — Id. 

Fob  Cases  fbom  Other  St.\te8. 

See  40  Cent.  I>io.  Prisons,  §g  20-24. 
See,  also,  32  Cyc.  pp.  32ft-334. 

i  IS.  Bednetlon  f»f  torm  of  Imprlton- 
ment  and  diaelimivo  for  ffood  oon- 
dvet. 
[a]  (S«p.l890) 

A  prisoner  is  entitled  to  his  final  release 
at  the  expiration  of  the  time  for  which  be  was 
sentenced,  less  any  credit  for  good  time  earned. 


though  for  a  part  of  the  time  he  was  oat  on 
parole,— Woodward  t.  Murdock,  124  Ind.  430, 
24  X.  E.  1047. 

Under  Acts  1883  (Elliott's  Supp.  {  2026), 
allowing  credit  of  good  time  to  a  penitentiary 
convict  "who  shall  have  no  infractions  of  the 
rules  or  regulations  of  the  prisons  or  laws  of 
the  state  recorded  against  him,  and  who  per- 
forms in  a  faithful  manner  the  duties  assigned 
him,"  a  prisoner  cannot  earn  good  time  when 
out  on  parole.— Id. 

[b]    (Sap.  1909) 

Acts  1883,  p.  101,  c.  131  (Burns'  Ann.  St. 
1908,  §  9886),  provides  for  diminution  of  time 
from  the  sentence  of  any  convict  for  good  be- 
havior. Acts  1897,  p.  210,  c.  143,  provides  for 
indeterminate  sentences,  whereby  Uie  commis- 
sioners of  parole  may  authorise  the  release,  on 
parole,  of  any  convict  confined  on  an  Indeter- 
minate sentence  whose  minimum  term  has  ex- 
pired. Held  that,  as  to  a  convict  convicted  for 
an  offense  committed  after  the  taking  effect  ot 
the  indeterminate  statute,  under  which  law  he 
was  sentenced,  the  act  of  1883  was  repealed  by 
implication.— McCoy  v.  Reid,  172  Ind.  182,  87 
N.  E.  1086. 

Foe  Cases  from  Other  States, 
See  40  Cent.  Dig.  Prisons.  |  26, 
See,  also,  32  Cyc.  pp.  331-334. 

§  16.  Escape  of  prisoners. 

Liability  of  officer  for  escape  before  commit" 
ment.  see  Sheriffs  and  Constables,  8  104. 

Liability  of  sheriffs  and  constables  in  charge  of 
persons  in  custody  but  not  In  prison,  see 
Sheriffs  and  Constables.  S  104. 

Uecovery  of  compensation  of  sheriff  for  recaps 
turing  prisoner,  see  post.  8  18. 

Scire  facias  against  sheriff  or  constable  for  es* 
cape  of  prisoner,  see  Scire  Facias,  I  1. 

[a]  (S«p.lS41) 

In  debt  against  a  sheriff  for  an  escape  on 
execution,  the  plea  was  that  the  ezefmtion  de- 
fendant, being  in  custody,  etc.,  made  oath  that 
he  had  no  property,  etc.;  that,  before  the  oatb 
was  administered,  the  plaintiff  not  being  resi< 
dent  in  the  county,  the  defendant  posted  up 
in  the  clerk's  office  a  written  notice  of  the  time 
and  place  of  taking  the  oath;  and  that  the 
execution  defendant  was  thereupon  discharged. 
Held,  that  the  plea  was  insufficient  for  not 
stating  that  the  plaintiff  had  no  agent  or  attor- 
ney in  the  county,  and  for  not  showing  that 
the  notice  contained  the  name  of  the  officer  be- 
fore whom  the  oath  was  taken.— Wells  v.  Rawl- 
ings,  6  Blackf.  28. 

[bj    (Snp.  1870) 

Where  judgment  has  been  recovered  against 
the  defendant  in  a  prosecution  for  bastardy, 
and  be  is  confined  in  jail  for  failing  to  pay 
the  judgment,  if  tbe  sheriff  permits  him  to  es- 
cape, the  sheriff  becomes  liable  to  tbe  plaintitl 
for  the  full  amount  of  the  judgment.  The  in- 
solvency of  the  defendant  makes  no  difference. — 
State  ex  rel.  Billman  v.  Hamilton.  3:!  Ind.  fjOa. 
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[e]  (S«p.U87) 

In  a  suit  on  tbe  official  bond  of  a  dieriff 
for  Tolnntarily  permitting  the  escape  of  a 
prisoner  who  bad  been  committed  by  a  jnatlce 
to  await  the  action  of  the  drcult  court,  on  a 
charge  of  bastardr  made  by  the  relatrix,  where 
It  appears  that  the  prisoner  was  losolTent,  and 
that  he  was  rearrested  Igr  the  sheriff  after  the 
action  was  brought  on  the  bond,  but  before  the 
trial  thereof,  the  relatrix  cannot  recover  In  such 
action  the  whole  amount  of  tiie  Judgmrat  ob- 
tained against  the  prisoner  in  the  circuit  court, 
but  only  lier  attorney's  fees  and  costs  which 
accrued  In  the  action  on  the  bond  prior  to  the 
rearrest— State  ex  rel.  Allnor  v.  Newc<nner,  100 
Ind.  243,  8  N.  B.  920. 

m  (App.  isffi) 

Where  the  judgment  for  the  nonpayment 
of  which  a  deiendAnt  in  bastardy  proceedings 
was  committed  was  iiayable  in  installments, 
and  also  liable  to  reduction  in  case  of  the  deatb 
of  the  child,  it  Is  error  to  render  judgment 
against  the  sheriff  voluntarily  permitting  such 
defendant  to  escape  for  the  instant  payment  of 
the  entire  sum,  as  the  sheriff  Is  only  required  to 
answer  for  the  original  judgment— Hoagland  v. 
State  ex  rel.  Scbrieber,  22  Ind.  App.  204,  40 
N.  E.  981,  59  N.  E.  338,  72  Am.  St  Rep.  208. 

A  sheriff  permitting  a  defendant  committed 
to  jail  for  nonpayment  of  a  judgment  in  bas- 
tardy proceedings  to  Toluntarily  escape  Is  not 
to  be  committed  to  jail  for  failure  to  pay  the 
judgment  rendered  against  him  in  favor  of  the 
judgment  plaintiff  for  permitting  the  escape.— 

Id. 

Where  a  sheriff  permits  a  defendant,  com- 
mitted to  hie  custody  for  nonpayment  of  a  final 
judgment  in  bastardy  proceedings,  to  go  at 
large,  unattended,  on  his  promise  to  return, 
there  is  a  voluntary  escape,  rendering  the  sher^ 
iff  liable  for  the  payment  of  the  judgment^Id. 

After  the  sheriff  has  permitted  defendant 
in  execation  to  go  at  large,  he  cannot,  by  again 
receiving  him  into  custody  without  plaintiff's 
consent,  relieve  himself  from  liability  for  the 
payment  of  the  judgment— Id. 

The  inabill^  of  the  defendant  to  pay  the 
judgment  In  no  way  affects  the  sheriff's  liabll- 
ity.-Id. 

Fob  Oasbs  raou  Otheb  States, 

Skk  40  CCKT.  Dio.  Prisons,  H  27-46;  21 
Cent.  Dig.  Execution,  {  1280  ;  43  Cent. 
Dig.  Sheriffs,  i  139. 
See,  also,  32  Cyc.  pp.  335-347. 

1 18*  Oompeaaa^oa  for  kee^ac  amd 
audatcaaaoe  of  prlsoaers,  jail 
feoB,  aad  iaddental  expenses. 

Compensation  of  sheriff  or  constable  for  keep- 
ing and  care  of  prisoners  otherwise  than  as 
jail  or  prison  keeper,  see  Soebifts  and  Con- 
stables, I  39. 

Mandamus  to  compel  warden  to  issue  warrant 
for  supplies  fumtBhed,  see  Mandamus,  |  1U2. 


[R]    (Sap.  1886) 

Where  a  person  Is  convicted  for  Tiolatlon 
M  the  city  charter,  and  conBned  in  the  county 
jail,  used  by  the  city  for  the  confinement  of 
prisonws,  the  dty  la  liable  for  the  expense  of 
receiving,  boarding,  and  discharging  such  pris- 
oner.— Board  of  Com'rs  of  Tippecanoe  County 
V.  Cbissom,  7  lud.  688. 

A  city  Is  liable  for  the  expense  of  recelv* 
log,  boarding,  and  discharging  a  prlsmier  «»• 
fined  in  the  coun^  jail. — Id. 

P>]    (Sa*.  Utt) 

A  city  cannot  be  diarged  bf  flie  county 
with  two  days*  board  of  a  prisoner,  who  Is 
placed  in  the  JaU  a  short  time  before  midnight 
and  discharged  a  short  time  after  that  hour.-« 
City  of  Indianapolia  v.  Paiter,  31  Ind.  2^. 

[c]  (Sap.  MTT) 

The  respective  counties  are  bound  to  fu^ 
nish  tael  to  keep  the  prisoners  comfortable  In 
jail,  and  if  they  do  not  do  so,  and  the  sheriff 
furnishes  It,  the  county  commissioners  must  re- 
imburse him,  though  it  be  not  expressly  pro- 
vided for  by  statute.— Board  of  Com'rs  of  Mar- 
ion Goun^  T.  Beissner,  S8  Ind.  200. 

[d]  (Sap.  1879) 

A  sheriff  may  recover  from  the  county  the 
price  paid  by  him  for  mops,  brooms,  coal,  and 
candles,  which  were  necessary  for  use  in  the 
county  jail.— Board  of  Com'rs  of  Mari<m  Coun- 
ty v.  Beissner.  66  Ind.  568. 

[•]    (Sap.  1881) 

Under  a  statute  providing  that  the  sheriffs 
shall  charge  "for  boarding  each  prisoner  law- 
fully Id  his  charge,  per  day,  00  cents."  they 
can  recover  only  20  cents  for  one-third  of  a 
day's  board.— Preesley  v.  Board  of  Com'rs  of 
Marion  County,  80  Ind.  45. 

If  a  aheriff  taBen  prisoners  to  escape 
from  jail,  he  cannot,  as  of  right  charge  the 
conn^  with  expenses  Incured  in  recapturing 
them.- Board  of  Com'rs  of  Martin  Ooimty  t. 

Plpher,  98  Ind.  124. 

[gl  A  sheriff  can  claim  no  compensation  for 
keeping  the  jail  and  taking  care  of  the  pris- 
oners, in  addition  to  the  amonut  allowed  by 
law  for  boarding  them;  tbis  beiufc  only  a  part 
of  bis  general  duty.— (Sup.  1885)  Bynnm  v. 
Board  of  Com'rs  of  Greene  County,  100  Ind. 
90;  Board  of  Com'rs  of  Benton  County  v.  Har- 
man,  101  Ind.  551 ;  Alexander  v.  Board  of 
Com'rs  of  Monroe  County,  Id.  S99;  Sexson  v. 
Board  of  Com'rs  erf  Greene  County,  Id.  600. 

[b]    (Sap.  1886) 

As  the  circuit  court  has  no  authority  to 
commit  insane  persons  as  such  to*  the  county 
jail,  the  presumption  Is  that  they  were  commit- 
ted as  prisoners,  and  the  sheriff  Is  entitled  to 
no  extra  compensation  for  their  care. — Board 
of  Com'rs  of  Carndl  County  r.  Gresham,  101 
Ind.  53. 
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[I]  (Sdp.  1892) 
Under  Rev.  St.  f  6115,  which  provIdeB, 
There  ihaU  be  established  and  kept  in  their 
eountr,  by  aathority  of  the  board  of  county 
rommissioners,  and  at  the  expeose  of  the  coun- 
tj,  a  prison  for  the  safe-keeping  of  prisoners 
liwfnily  committed."  where  a  steam-heatinff 
tpparatOB  is  placed  in  a  jail,  which  for  its  op- 
eration requirefl  a  skilled  engineer,  such  en- 
gineer. thouRh  employed  by  the  sheriff,  should 
be  paid  by  the  county  outside  of  the  sherifTs 
eanpensation.— Board  of  Com'ra  of  Vigo  Coun- 
ty T.  Weeks,  130  Ind.  102,  29  N.  E.  770. 

[n  (App.189:) 

.  Under  section  4998  ReT.  St  1881  though 
ttere  be  a  regularly  elected  secretary  of  a  coun- 
tr  board  of  health,  still,  he  being  at  snch  a 
distance  from  the  jail  that  he  could  not  be 
reached  in  time  to  save  the  life  of  a  prisoner 
snddenly  taken  sick,  the  Jailer  may  employ  a 
physician  at  the  expense  of  the  conn^.— Lamar 
T.  Board  of  Com'rs  of  Pike  County,  4  Ind. 
App.  191,  30  N.  E.  912. 

m  Rev.  St  1881,  II  5873.  6115,  6118,  provide 
Out  there  shall  be  established  and  kept  In  every 
coanty,  hy  authority  of  the  board  of  county 
commiflsloners,  and  at  the  expense  of  the  coun- 
ty, a  prison  for  the  safe-keeping  of  prisoners; 
that  it  ii  the  duty  of  the  sheriff  to  keep  the 
Jail;  and  that  he  may  charge  "for  every  per- 
wn  committed  to  Jail,  20  cents;  for  discharg- 
inf  each  prisoner  from  jail  20  cents."  Betd, 
that  the  sheriff  li  entitled  to  be  paid  such  feM 
fnun  the  county  treasury,  though  not  so  speci- 
fied In  the  statute,  since  In  many  instances  they 
ccald  not  be  charged  against  the  persons  com- 
mitted, and  it  has  never  been  the  practice  to 
m  ta  tbem.~(App.  1892)  Hawthorn  v.  Board 
of  Cnn'n  of  Randolph  County,  5  Ind.  App. 
280i  80  N.  B.  16,  31  N.  E.  1124;  (1893)  Mc- 
Kee  V.  Board  of  Com'rs  of  Tippecanoe  County, 
6  Ind.  App.  700,  83  N.  E.  251. 

p]  <App.  18S9) 
There  is  no  statute  in  Indiana  under  which 
a  county  can  be  held  liable  to  a  city  located  in 
such  county  for  the  board  of  prisoners  incar- 
cerated in  a  city  jail,  nor  liable  to  the  city  for 
the  expense  of  transporting  sach  prisoners  from 
the  city  to  the  county  jail.— City  of  Alexandria 
T.  Board  of  Com'rs  of  Madison  County,  55  N. 
E.  31,  23  Ind.  App.  HO. 

The  obligation  of  allowing  prisoners  to  be 
temporarily  confined  in  a  city  jail  until  they 
csD  be  transported  to  the  county  Jail  ia  an  ob- 
ligation imposed  upon  cities  by  Burns'  Rev.  St. 
1894,  S  3541,  subd.  44,  and  the  city  must  bear 
the  expense  of  caring  for  such  prisoners  un- 
til th^  are  delivered  to  the  sheriff  of  the  coun- 
ty.-Id. 


[m]    (App.  1905) 

Since  the  metropolitan  police  law  (Acta 
1807,  p.  93,  c.  59,  as  amended  by  Acta  1901, 
p.  24,  c.  IS),  requiring  cities  to  provide  food 
for  persons  detained  in  a  station  house  when 
the  same  la  deemed  necessary  by  the  officer  in 
charge,  creates  an  implied  contract  on  the  part 
of  the  city  to  reimburse  a  sheriff  who  boards 
prisoners  committed  by  the  city  to  the  county 
jail  to  await  trial,  and  makes  it  the  legal  duty 
of  the  city  to  pay  for  such  board,  no  demand  is 
necessary  on  the  part  of  the  sheriff  as  a  con- 
dition precedent  to  suing  the  city  for  tiie  value 
of  the  board  furnished  by  him. — City  of  Koko- 
mo  T.  Harness,  74  N.  E.  270,  35  Ind.  App. 
384. 

Under  the  metropolitan  police  law  (Acts 
1807,  p.  93,  c.  59.  as  amended  by  Acta  1001, 
p.  24,  c  18),  requiriuK  the  council  in  certain 
cities  to  provide  at  the  expense  of  the  city 
necessary  accommodations  for  police  station 
houses,  and  to  provide  food  for  persons  detain* 
ed  therein  when  the  food  was  deemed  neces* 
sary  by  the  ofRcer  in  charge,  where  a  city  op- 
erating thereunder  had  no  station  house  itself, 
and  committed  all  prinnen  arrested  for  the 
violation  of  city  ordinances  and  penal  statutes 
of  the  state  to  the  county  jail  and  the  care 
and  custody  of  the  sheriff,  who  furnished  them 
with  board  and  other  accommodations  during 
die  period  intervoiing  between  their  Incarcera- 
tion and  trial  or  discharge  upon  abandonment 
<a  the  prosecution,  it  was  liable  to  such  sheriff 
for  the  board  so  fumisbed.— Id. 

Fob  Cases  nunc  Othxr  States, 

See  40  Cent.  Dia.  Prisons.  ||  47-50;  IS 

Gent.  Dio.  Counties,  f  205. 
See,  also,  82  Cyc.  pp.  847-^. 

PRIVATE  CROSSINGS. 

Liability  of  railroad  company  for  killing  stock 
going  on  track  at  private  crossings,  see  Rail- 
roads, I  413. 

PRIVATE  HOSPITALS. 

See  HosFiTAXS. 


PRIVATE  INTERNATIONAL  LAW. 

Gambling  contracts  and  transactions,  see  Gam- 
iNQ,  1  2. 

PRIVATE  NUISANCE. 

See  NUTSARCE,  $§  1-57, 
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PRIVATE  ROADS. 


Scope-Note. 

[INCLUDES  roads  established  by  public  authority  for  accommodation  of  privai 

sous,  but  open  for  free  pafsdge  to  the  public;  nature  and  scope  of  power  to  establl; 
raaliitnin  such  roads  in  general;  coustltutlonal  and  statutorj'  provisions  relating  tl: 
establlRhment  of  suoh  roads,  t-onst  ruction,  rejMiir,  aud  Improvement  thereof,  and  alte 
vacation,  and  abandonment  thereof;  local  assessments  therefor;  title  to  and  rights 
land  occupied,  and  removal  of  and  llflblUties  for  obstructions,  encroachments,  etc.;  a 
of  such  roads,  and  liabilities  for  Injuries  from  defects,  obstructions,  etc.,  therein. 

[EXCLUDES  roads  established  for  public  benefit  (see  Highirayn) ;  and  rights  < 
over  lauds  of  others  (see  EaicincnU).  For  complete  list  of  matters  excluded,  see  cn 
erences,  post.] 

Analysis. 

§  1.  Nature  and  essentials. 
§  S.  Establishment. 
§  3.  Alteration. 

§  7.  Obstructions  and  encroachments. 

§  9.  — ^  Civil  liability. 

§  12.  Injuries  from  defects  or  obstructions. 

Cross-References. 


See^ 

ApplIoaUon  of  statute  of  frauds  to  grants  of 
private  rights  of  way.  Frauds,  Statute  of, 
X  60. 

Defects  iu  private  crossing  as  affecting  liability 
for  killing  stock.    Railroads,  }  413. 

Power  to  establish  as  included  in  power  of 
eminent  domain.    Eminent  Douain,  |  19. 


S  1.  Nmtnre  and  eas«&tl«la. 

[a]    (Snp.  18701 
A  neighborhood  road  is  a  public  highway 
and  not  a  private  road. — Kissinger  t.  Hansel- 
man,  33  Ind.  80. 

Fob  Cases  tbou  Otheb  States. 

See  40  Cent.  Dio.  Priv.  Koads,  n  1,  2; 

25  Cent.  Dio.  High.  $  225. 
See.  also,  32  Cyc.  pp.  367,  368. 

S  2.  EatablishmeMt. 

[K]    (Sap.  1857) 

Where  defendant  in  an  action  of  trespass 
relied  solely  on  an  order  by  a  county  board  au- 
thorizing the  opening  of  a  private  way  without 
defining  its  width,  the  plaiutiff  was  entitled  to 
judKment  on  the  pleadings.— Barnard  t.  Ha- 
worth,  9  Ind.  103. 

Under  St.  1839  (Acts  1839,  p.  105,  S  30), 
prescribing  the  minimum  width  of  pri%'ate  roadi* 
and  requiring  the  width  to  be  stated  in  the  or- 
der, an  order  of  a  board  of  commissioners  es- 
tablishing a  private  road  whose  width  is  not 
defined  in  void, — Id, 


Private  railroad  crossings.  Railsoads, 

300. 

Rights  of  way.  Easements. 

Statutory  and  municipal  regulations  as  to 

meat  of  trains  across  private  roads. 

BOADS,  I  247. 


Commissioners  have  no  power  to  ea 
a  private  nmd,  unless  In  the  mode  piei 
by  the  statute.— Id. 

[l>]  (Sap.  1873) 
Tliat  notice  has  been  given  of  a  p 
for  the  opening  of  a  private  road  is  a  ji 
tional  fact  that  must  be  proved,  befo 
board  of  commissioners  can  act  on  the  pi 
if  the  record  shows  that  due  notice  wf 
en,  that  is  conclusive. — Wild  t.  Delg,  4 
455,  13  Am.  Rep.  399. 

One  whose  name  is  mentioned  In  i 
tion  for  opsning  a  private  road  cannot, 
action  to  recover  damages  and  to  restra 
tearing  down  fences  and  opening  the 
through  his  land,  attack  the  vaHdlty  < 
proceedings  to  establish  it  on  the  gioun 
the  names  of  all  the  owners  of  lands  over 
the  road  was  to  pass  were  not  mentioi 
the  petition. — Id. 

[c]    (Sdp.  1874) 

If  a  way  is  petitioned  for  and  damai 
sessed  as  for  a  private  way,  and  the  or 
the  board  of  commissioners  made  for  a  i 
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wa7,  the  way  cannot  be  sustained  on  the 
ffoand  that  it  is  a  public  highway.— Stevart 
T.  Hartman,  46  Ind.  331. 

Fob  Cases  frou  Otheb  States, 

See  40  Cent.  Dig.  Priv.  Roadd,  H  3-21 ; 

25  Cent.  Dig.  Hl^.  SI  26.  136,  295. 
See.  also,  30  Cyc  p.  1380,  32  Cyc.  pp.  368- 

383 ;  note,  91  Am.  Dec.  585. 

f  3.  AltevatloB. 

[a]  (SBp.t»7) 
Under  St.  March  9. 1861  (Sena.  Acts  1861. 
p.  131).  amending  section  49  of  the  "act  to 
provide  for  the  opening,  vacptlng.  and  cliange 
of  hif^wajrs,"  approved  June  17,  I8.''i2,  which 
piorides  for  tlie  laying  ont,  changing,  or  racat- 
iag  a  private  road  npon  the  presentation  of  a 
proper  petition,  the  application  for  the  change 
of  a  private  way  may  be  made  by  the  person 
orer  whose  land  the  road  is  located.— Ryker  t. 
UcEIroy.  28  Ind.  179. 

The  road  first  located  not  having  been 
opened,  the  statute  requiring  the  person  asking 
for  a  cliange  of  location  to  put  the  new  way 
Is  repair  did  not  apply. — Id. 

Fob  Cases  non  Oms  Statu, 

Ree  40  Cent.  Dio,  Friv.  Roads,  i  22. 
See,  also,  32  C^e.  pp.  885,  386. 

I  7.  Obatntatlons  maA  •neroMhmemta. 

Fob  Cases  ntov  OmBB  States, 

See  40  Cent.  Dig.  Priv.  Roads,  H  3»-37. 
See,  also,  32  Cyc.  pp.  384,  383. 

I  9.    Civil  UalitUty. 

[1]    (Sop.  1883) 
In  an  action  for  an  obstruction  of  a  pri- 
vate way,  the  gist  is  the  deprivation  of  the  right 
of  way.— Powell  v.  Hunger,  91  Ind.  64. 

[b]  A  complaint  in  an  action  for  damages  for 
the  obstroctioa  of  a  private  way,  which  alleges 
that  for  more  than  30  years  plaintiff  has  been 
in  the  continuous  and  uninterrupted  enjoyment 
of  the  way,  is  not  insufficient  for  failing  to  al- 
lege where  and  how  the  user  began.— (App.  1904) 
Cincinnati,  R.  &  M.  R.  Co.  v.  Miller,  3ii  Ind. 
App.  26,  72  X.  E.  827,  73  N.  E.  1001 ;  (1906) 
Same  v.  Troutman,  38  Ind.  App.  700,  75  N.  E. 
'277;  Same  v.  Patterson,  39  Ind.  App.  702,  77 
X.  E.  1190. 

Fob  Cases  fbou  Otheb  States, 

See  40  Cent.  Dig.  Priv.  Roads,  H  33-30. 
See,  also,  32  Cyc.  pp.  384,  385. 

1 12.  Injiurles  from  defeeta  or  obatrvo- 

tlons. 

W  (Svp.  1906) 
The  owner  of  a  private  way  is  liable  to  any 
person  injured  in  using  it  by  invitation  if  the 
iojory  \a  caused  by  the  owner's  failure  to  use 
ordinary  care.— Baltimore  &  O.  S.  R,  Co.  v. 
Slaughter,  167  Ind.  330,  79  X.  E.  186,  7  L.  R. 
A.  (X.  S.)  597,  119  Am.  St.  Rep.  503. 


The  word  "Invitation,"  as  used  in  referring 
to  a  license  to  enter  the  premises  of  another, 
imports  not  only  an  actual  bidding,  but  also 
an  allurement  or  enticemeut;  and  an  InvltatloD 
to  use  a  private  way  may  be  implied  from  the 
manner  of  constmcting  the  same  and  the  c<«- 
tinned  use  Hiereof  by  others.- Id. 

Fob  Cases  frou  Otheb  States. 

See  40  Cent.  Dig.  Priv.  Roads,  |  30;  26 

Cent.  Dig.  High.  |  470. 
See,  also,  32  Cyc.  p.  385. 


PRIVATES. 

DesignatioD  of  parts  exposed  in  indictment  for 
public  indecency,  see  Obscenitt,  f  11. 

PRIVATE  SALE. 

Land  for  delinqoent  city  taxes,  see  Municipal 

COBPOBATIONS,  |  060. 

PRIVATE  STATUTES. 

.See— 

Judicial  notice.    Evidence,  |  30. 
Pleading.    Statutes,  |  280. 

PRIVATE  WAYS. 

Injury  from  discharge  of  surface  water  from 
adjoining  land,  see  Watebs  and  Watu 
Courses,  S  HO- 


PRIVILEGE. 

See-- 

Carrying  weapons.    Weapons,  |  11. 
Defendants  as  to  venue.    Venue.  §S  20  22. 
Exclusive  franchises  or  privileges — 

Febbieb,  S  16. 

Fbanchises,  S  4. 

monopoues,  i  0. 
By  carriers.    Cabbiebs,  |  14. 
To  use  streets— 

Municipal  Oohpobations,  8  686. 

Stbeet  Railbdads,  {  29. 
Franchises. 

From  arrest.    Arrest,  S  9. 

Service  of  process.  PBOCEflS,  fS  117-119. 
Grant  and  regulation  by  si>ecial  or  local  law. 

Statutes,  I  79. 
Grants  by  municipal  corporations.  Munici- 
pal COBPOBATIONS,   §  30j>. 

Right  to  use  street  for  purpose  other  than 
highway.   MuniciPAi.  Cobfobationb,  M 

679-690. 

Grants  of  special  privileges  or  immunities,  con- 
stitutional prohibition.  Constitutional 
Law,  8  205. 

License  tax  on.    LICENSES,  |S  1-42. 

Liens. 

Lotteries,  |  9. 

Married  women.   Husband  and  Wife,  H  56- 

107. 
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Self-ezecatiDg  provisions  of  Gonstitation  con- 
ferrlng  privileges.  Cohstitutjohal  Law,  | 
33. 

Witness  as  to  testimony.  WirifESSES,  H  203- 
SOT. 

PRIVILEGED  COMMUNICATIONS. 

See— 

Disclosure  by  witaess.  Witnesses,  SS  lHT-223. 
Libel  and  Slandbb,  §8  35-ii3,  iKi,  lUO. 

PRIVITY. 

See— 

Admissions  by  privies.   Evidence,  Sg  '2'^-23G. 


Between  parties  as  affecting  liability  fo: 
ey  received.    Monet  Received,  $  5. 
Collatend  attack  on  Judgment  by  privies; 

MENT,  I  506. 
Contracts,  H  185-187. 
Title  between  claimants.  Intebpuudei 
With  parties  to  usury.   Usury,  ff  1^ 
With  party  to  action,  conclusiveness  of  i 
cation.    Judouent,  S{  €65-712. 
EEFect  of  judgment  as  bar.  JVDGHl 
624-G32. 

PRIZE. 

Contest  for  prizes  as  violation  of  gaminj 
see  Gahinq,  |  7. 


PRIZE  FIGHTING.- 

Scope-Note, 

[INCr<UDES  fighlTng  wlthont  weairans  by  aKreemcnt,  for  a  prize,  reward,  alal 
diamploDShlp,  advising  or  aiding  tlierein,  and  sending,  publishing,  accepting,  etc,  s 
lenge  so  to  fight;  nature  and  extent  of  criminal  responsibility  therefor,  and  grounds 
fense ;  and  prosecution  and  punishment  of  such  acts  as  public  offenses. 

[ESCCn^UDES  assault  and  battery  tnvcdred  In  price  fighting  (see  Aaaault  and  Ba. 
and  killing  another  In  a  prize  fight  (see  BonUctde).] 


I  3.   Indictment  or  Informstlon. 

[a]  (Snp.  1902) 
An  allegation  in  an  indictment  that  defend- 
ant, "in  pursuance  of  a  previous  arrangement 
and  appointment  •  •  •  so  to  do,  did  •  *  • 
unlawfully  engage  as  a  principal  with  said  Wil- 
liam Dickerson  in  a  fight  t>etween  each  other 
with  their  Gats  for  and  upon  a  certain  (un- 
known) wager,"  sufficiently  charges  the  crime 
of  prize  fighting  under  a  statute  that  "whoever 
engages  as  principal  in  any  prize  fight  •  •  • 
shall  be  fined,"  etc.— State  v.  Fatton,  G4  N.  E. 
850.  159  Ind.  24a 

Fob  Casks  fsom  Other  States, 
See  40  Cent.  Dig.  Prize  P.  li  2. 
See,  also,  32  Cye.  pp.  899,  400. 

PROBABLE  CAUSE. 

See- 
Arrest.    FaUE  IUPRI80NMENT,  J  13. 
Prosecution.   Malicious  Pbobecution,  ||  15- 
24,  47,  49,  53,  59. 

PROBATE 

See  Wills,  SB  204-433. 

PROBATE  COURTS. 

See  OouBTS,  ||  ^96-202. 


PROCEDURE. 

See  cross-reference  head  of  Peactice,  ai 
erences  thereunder. 


PROCEEDS. 

Sce~ 

Collection    by    bank,    rights    and  Hat 

Banks  and  Banking,  {$  164-167. 
Exempt  property.  ExKUPTiONS,  ||  53-58 

1-^NES,  §  20. 

Goods  sold  by  factor.   Factors.  I  42. 
Right  of  seller  to  recover.    Sales.  S 
330. 

Insurance,  rij^ts  of  parties.  Ivbubas 

580-501 

Married  woman's  separate  property.  Hni 

and  Wife,  |  124. 
Mortgaged  propnty.   Chattel  Mortqai 

100. 

Parol  truBt  In  proceeds  of  sale  of  real  ' 

Trusts.  ||  17,  18. 
Penalties  for  violations  of  liquor  laws,  d 
tion.   Intoxicating  Liquors,  {  195. 
Sale  by  executor  or  administrator.  E 
tors  and  Aduinistbatoss,  H  14' 
400-40a 

By  guardian.    Guardian  and  Wj 
114. 

By  receiver.    Receivers,  S  149. 
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Sile.  etc.-(Cont*d). 

Bj  tnutee.    Tbi7ST8,  i  202. 

Of  attached  property.  ArrAOBiaan,  %  202. 

Of  land  for  nonparment  of  BBBeBanentt  for 

public  fmproTementB.    Municipal  Cob- 

rounona,  |  584. 
Of  ^edge.   Pledges,  |  SO. 
Of  real  property  aa  assets  of  estate  of 

deceased  vendor.    E^xecutobs  ahd  Ad- 

IflKISTRATOBB,  |  40. 
Of  real  property  of  ward  as  covered  by 
foardian's  bond.   Guardian  and  Wabo, 
S  174. 

On  foreclosure   of  mortgage— 
Ghatxkl  Mobtoaqbs,  S  205. 
Mobioaobb,  H  876,  663-568. 


Sale,  etc.— <Cont*d). 

On  partition.   Pabtztioh,  |  111. 
Under  execntion.    ExEOunon,  H  822-S27. 
Under  jodgment,  order,  or  decree  of  eonrt 
in  general.    Judicial  Sales,  |  62. 
School  lands  granted  to  state  by  United  States. 

PDBUO  liAKDS,  I  87. 
Taxes  collected— 

Municipal  Cobpobations,  |  984. 
Towns,  |  60. 
Or  assessments  tor  highways.  HioawATS, 
H  130.  140. 

Tax  sale,  disposition  thereof.    Taxation,  H 
681-683. 

Trust  property  in  hands  of  trustee,  rights  of 
cestui  que  trust   Tbusts,  i  854. 


PROCESS. 

Scope-Note. 

[INCLUDES  writs,  mandates,  precepts,  or  notices,  Issued  by  a  court  or  Judge,  clerk, 
tttom^,  or  other  officer.  In  or  incident  to  proceedings  in  civlt  actions  In  general,  and 
iiii»e  partlcalarly  such  Instmments  by  which  civil  actions  are  begun,  and  defendants 
therein  are  required  to  appear  and  answer  or  are  notified  of  the  bringing  of  the  action ; 
tssaauGe,  requisites,  and  validity  of  such  Instruments  in  general;  service  thereof,  personal 
or  substituted,  or  by  publication,  privilege  from  service,  and  return ;  defects  In  process  or 
return,  and  objections  therefor,  and  how  objections  to  process  or  service  may  be  taken; 
nmeudment  of  process  or  retnm;  quashing  or  settliv  aside  process  or  return;  and  abuse 
of  process  In  generaL 

[EXCIiUDEiS  process  against  and  service  of  process  on  inrtlcalar  clauses  of  persons 
(see  Infants;  Insane  Persons;  Corporations;  and  other  speclflc  heads);  waiver  of  objectloiis 
to  process  or  to  service  thereof,  by  appearing  (see  Appearance) ;  process  for  arrest  or  othet 
special  remedies  In  actions  (see  Arrest;  Attachment;  and  other  specific  heads),  or  for  at- 
tendance of  Jurors  (see  Jurv)  or  witnesses  (see  Witnesses),  final  process  (see  Execution),  and 
writs  and  other  process  for  review  of  proceedings  in  actions  (see  Appeal  and  Error;  Cer- 
tiorari; Review;  Audita  Querela);  writs  in  civil  proceedings  other  than  actions  (see  Habeas 
Corpus;  Mandamus;  Prohibitton;  Quo  Warranto;  Scire  Facias;  and  titles  of  other  special 
proceedings) ;  process  in  suits  in  equity  (see  Equttt/)  or  admiralty  (see  Admiralty),  In  pro- 
bate proceedings  (see  Wills;  Bwtcutort  and  Administrators),  and  in  proceedings  under  in- 
solvent acts  (see  Insolvenev)  and  bnukmpt  acts  (see  Bankruptcj/) ',  process  in  criminal  prose- 
cutions (see  Criminal  Law;  Arrest;  Extradition;  Searches  and  Seigures);  process  peculiar 
to  particular  courts  (see  Courts),  or  fo  proceedings  before  Justices  of  the  peace  (see  Justices 
of  the  Peace) ;  wrongful  use  of  particular  writs  or  other  mandates  of  courts  (see  Attach- 
ment; Execution;  Injunction;  and  other  specific  beads);  and  liability  for  malicious  prosecu- 
tion (see  ilalicU>us  Prosecution).  For  complete  list  of  matters  excluded,  see  cross-r^er- 
CDces,  post] 

Analysis, 

I.  Nature,  Issuance.  Requisites,  and  Validity. 

1.  Nature  of  process  in  general. 

3.  Necessity  and  use  in  judicial  proceedings. 

4.  In  general.  ' 

15.  Persons  against  whom  process  may  issue. 

16.    In  general. 

§  19.  Counties  to  which  process  may  issue. 
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I.  Nature,  Issuance,  Requisites,  and  Validity— Continued. 

§  21.  Time  for  issuance. 

§  22.  Praecipe  or  direction  to  issue. 

§  29.  Direction  to  particular  officer  or  county. 

§  31.  Direction  to  or  designation  of  parties. 

§33.  Requirement  as  to  appearance  and  pleading. 

§  34.  Statement  as  to  nature,  form,  or  cause  of  action. 

§  36.  Directions  for  return. 

§37.  Teste. 

§38.  Date. 

§41.  Seal. 

§  43.  Indorsements. 

§  43.  Delivery  to  and  receipt  by  officer, 
§  45.  Alias  and  pluries  writs. 

II.  Service. 

(A)  Personal  Service  in  General. 

§  48.  Nature  and  necessity  in  general, 
§  30.  Authority  or  capacity  to  serve. 

§  51.    In  general. 

§  55.    Party  or  person  interested, 

§  56.  Persons  to  be  served. 

§  59.    Codefendants. 

§  60.  Place  for  service. 

§  62.    Nonresidents. 

§  63.  Time  for  service. 

§  64.  Mode  and  sufficiency  of  service. 

§  65.  Service  procured  by  fraud. 

§  66.  Service  of  pleading  with  process, 

§  68.  Operation  and  effect. 

(B)  Substituted  Service. 

§  69.  Nature  and  necessity  in  general. 

§  72.  Persons  on  whom  substituted  service  may  be  made. 
§  76.  Mode  and  sufficiency  of  service. 

§  78.           Leaving  copy  at  residence  or  other  place. 

§  80.           Service  on  attorney  or,  agent. 

(C)  Publication  or  Other  Notice. 

§  86.  Actions  and  proceedings  in  which  publication  is  autho 
§  87.  Persons  on  whom  service  by  publication  may  be  mat 
§  88.  Grounds  and  conditions  precedent. 

§  89.    In  general. 

§  94.  Application  for  order  for  publication. 

§  96.    Affidavits. 

§  99.  Filing  or  record. 

§  102.  Mode  and  sufficiency  of  publication. 

§  103.    In  general. 

§  104.    Notice  and  other  matters  to  be  published. 

§  105.           Newspaper  or  other  periodical  in  which  publii 

to  be  made. 

§  106.           Time  and  number  of  publications. 

§  111.  Operation  and  effect. 

(D)  Privileges  and  Exemptions. 

§  117.  Attendance  at  court. 

§  118.           In  general. 

§  119.  Parties. 

(E)  Return  and  Proof  of  Service. 

127.  Nature  and  necessity  in  general. 

128.  Statutory  provisions. 
§  131.  Time  for  making. 

TUa  JHsMt  ia  eompUsd  on  tha  Kay-ITvmber  Syatem.  7w  eivlsMttom,  m*  pa 


Digitized  by 


II  Ind.  Dig.— Page  407] 


PAOCESa 


n.  Service — Continued. 

^)  Return  and  Proof  op  Servicb— Continued. 

§  132.  Form  and  requisites  of  return  or  certificate. 

§  133.           In  general. 

§  134.    Personal  ser\Mce, 

§  135.    Substituted  or  constructive  service. 

S  136.    Process  not  served. 

§  137.  Form  and  requisites  of  affidavit  of  service. 

§  138.  Proof  of  service  by  publication. 

1 140.  Operation  and  effect  in  general. 

5  141.  Conclusiveness  of  return  or  certificate  in  general. 

§  142.  Collateral  attack. 

§  143.  Grounds  for  impeaching  or  contradicting. 

1 144.  Evidence  as  to  service. 

§  145.    Presumptions  and  burden  of  proof. 

§  146.    Admissibility  in  general. 

§  148.           Evidence  to  impeach  or  contradict  return,  certifi- 
cate, or  affidavit  of  service. 
§  149.           Weight  and  sufficiency. 

VI.  Defects,  Objections,  and  Amendment. 

§  151.  Invalidity  or  irregularity  of  process  and  service  in  gen- 
eral. 

§  153.  Defects  and  irregularities  in  writ  or  other  process  or  ho« 

tice. 

§  155.  Necessity  and  mode  of  objection  in  general. 
§  156.  Time  for  objection. 

§  157.  Quashing  or  vacating  writ  or  other  process  or  notice. 
§  158.  Quashing  or  vacating  service  or  return  or  proof  thereof  in 
general. 

§  159.  Vacating  order  for  publication  and  service  thereunder. 
§  161.  Amendment  of  defects. 

§  163.           Writ  or  other  process  or  notice. 

1 164.    Return  of  proof  of  service  in  general. 

§  165.    Proceedings  for  service  by  publication  and  proof  of 

service. 

§  166.  Waiver  of  defects  and  objections. 

§  167.  Cure  of  defects  by  subsequent  proceedings; 


IV.  AbuK  of  Process. 


Cross-References . 


imendment  or  correction  of  judgmfnt  as  to 
procesa  aod  service  thereof.  Judgment,  % 
311. 

Avoidance  of,  ground  for  attachment.  Attach- 

MEKT,  %  29. 

Commencement  of  action.   Acnon,  S  04. 

Compnlsory  process  for  attendance  of  witness- 
ei.  right  of  accused.   Witnbbbes,  i  2. 

Filins  with  pleadings.    Pueadino,  |  310. 

Homicide  committed  in  ezecatlon  of.  Houi- 
CIDB,  I  106. 

iDcorporating  summons  and  return  in  judgment. 
JUDOHENT,  %  278. 

Indorsement  of  writ  as  security  for  costs. 
Costs.  |  126. 

Innance  and  service  of  process  as  affecting  lim- 
itation of  actions.  LmnATioN  or  Actions, 
I  119. 

Items  of  costs.    COSTS,  {  150. 


Jurisdiction  of  one  state  court  to  enjoin  execu- 
tion of  process  Issued  by  another  state  court. 
Courts,  %  480. 
Laws  relating  to  as  depriving  of  property  with- 
out due  process  of  law.  Conbtitutional 
Law.  i  309. 
As  impairing  obligation  of  contracts.  Con- 
stitutional Law,  I  129. 
New  process  on  death  of  defendant  and  substi- 
tution.  Abatement  and  Revival,  {  75. 
Practi<^e  in  equity.    KQUITT,  fi  120-123. 
Proceedings  after  change  of  venue.  Venue, 
I  80. 

Protection  to  officer.    Shzbiffb  akd  Consta- 
bles. 1  &6. 
Recitals  as  to,  in  entry  of  default  jadgment 
JUDOKENT.  I  130. 
Id  judgment  record.    Judombnt,  ||  12!), 
287. 

Repeal  of  statute  requiring  writs  to  be  stamped. 

INTEBNAL  REVENUE,  |  19. 
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Resisting  or  obstnicting  aceendui  of  process. 

OBBTBUcnna  JusncE.  S  S. 
Sustaining  jodgment  Judghert,  i  17. 
Variance  between  pleading  and  process.  Plead- 
ing, I  74. 
Plea  in  abatement.    Plbadiro,  f  106. 
Waiver  hy  appearaoce.    Appbararcb,  {  20. 
Want  of  or  defects  in  process  or  notice  as 
ground  for  collateral  attack  on  judgment. 
JUDQUERT,  I  490. 
For  opening  or  vacating  judgment  Jui>a- 

HKltT,  i  3S0. 

IB  metloBs  BsalMBt  par1lcal«r  of 
penona. 

See— 

Beneficial  Associations,  |  20. 
cobpobations,  h  507,  668. 
Counties,  i  219. 

EXECUTOBS  AND  AdHIMSTRATOBS.  fi  441. 

Foreign  corporations.    Corpoeations,  f  iSBti. 

GUABDIAN  AND  WaBD,  {  145. 

Hdbband  AND  Wife,  |  224. 
Infants,  %  80. 

Insurance  compaoieB.    Insurance,  {§  625-327, 
814. 

Mortgagors.    Mobtgages,  IS  440,  441. 

Municipal  Cobpobations,  S  1029. 

Mutual  benefit  insurance  associations.  Inbub- 

ANCB,  §  814. 

Railroads,  |S  24,  438. 

Scbool  officers.    Schools  and  School  Dis- 

TBtCTB,  I  48. 
Towns,  I  76. 

In  iMiPtle«l»r  aettoas  or  proc«*dlnara. 

See- 
Accounting    by    guardian.     Guardian  and 

Wabd.  I  145. 
Alteration  of  Ughway.    Highwats,  fi  72. 
Appeal — 

Appeal  and  Error.  IS  306-430. 
Cbiuinal  Law,  §  1081. 
Appointment  of  guardian  ad  litem  or  next 

friend.    Infants.  |  80. 
Attachment,  i§  205-209. 
Bail  bonds.    Bail,  {|  32,  88. 
Bastardy  proceedings.    Bastards.  |  42. 
Bonds    of    Bobool    officers.      ScitOOLE  AND 

School  Districts,  f  48. 
Condemnation  proceedings.   E^inei^  Domain, 

§S  179-184. 
Contempt,  8  55. 

Contracts    of   fluretj-sbip.     Pbincipal  and 

SURETT,  !  153. 
Criminal   proaecutioos.     Criminal  Law,  SS 
215-220 

Of  corporations.    Corporations,  |  531. 
Distribution  of  estate  of  decedent  EXECUTOBS 

AND  Administrators,  8  314. 
Divorce,  §§  75-80. 
Drainage  proceedings.    Dbains,  %  36. 
IHection  cooteBts.   Elections,  $  280. 
Establishment  of  highway.  Highwats,  f  30. 
ForecloBQie  of  mortgage.   Mobtgages,  H  440, 

441. 


OAENXsmnnr,  gf  98-1(0. 
iNJUNcnon,  1  115. 

Injuries  to  antmals  on  or  oear  TaHroad  tracks. 

Railroads,  |  438. 
Inquisition  of  lanacy.   Insane  Persons,  |  13. 
Insurance  policies.    Insdeance,  H  62&-€SC7t 

814. 

INTEBPLEADEB,   {  20. 

Mandauus,  I  156. 

Motions  to  strike  out  pleadings.   Pleading,  { 

360. 

Pabtition,  i  51. 
Quieting  Title,  5  31. 

Sale  of  land  for  nonpayment  of  assessment  tor 
public  improvements.    Municipal  Cob- 
pobations, 8  543. 
Of  property  of  decedent.    EzECUTOBfi  AMD 
Administbators,  8  337. 

Specific  PsBroBicANCE,  8  107. 

WiU  contests.    Wills,  8  3ia 

PMrtlevlu  foma  of  wrlta  or  other  VM> 

See— 

Arbest,  I  S3. 
Assistance,  Wbit  of. 
Attachment,  81  144-153. 
Cebtiobabi. 
Execution. 

Factorizing  procen.  GabhishhbNT* 

Gabnishmbnt. 

Habeas  Coepus. 

Mandamus. 

Prohibition. 

Quo  Warranto. 

Kbplevik. 

SciBE  Facias. 

Search  warrants.    Sbabcbeb  ahd  Skizuesb, 

«  3. 

Subpoena  duces  tecum.   Witnesses,  8  16- 

For  parties.   Equity,  8|  120-123. 

For  witnesses.    Witnesses,  ff  7-13. 
Trustee  process.  Gabnishment. 
Venire  or  other  process  to  summon  Jt.ror»— 

Gband  Jurt,  8  0> 

JuBT,  8  67. 

Warrant  for  seisure  of  property  for  taxes. 
Taxation,  |  S78. 

Proeeaa  Ib  apeelml  Jarisdlotlona. 

Equitt,  88  120-123. 

JusnoEs  o&  THE  Peace,  88  78-83. 

BoTlaw  of  deelaloHfl. 

Bee-' 

Presumptions  od  appeal.  Appeal  and  Ebbob, 

8  914. 

Record  for  purpose  of  review.    Appeal  and 

Erbob,  8  517. 
Review  as  dependent  on  prejudicial  nature  of 
error.   Appeal  and  Errob,  {  1037. 
On  presentation  of  question  in  lower  court. 

Appeal  and  Ebbob,  8  188. 
On  preeentation  of  question  in  record.  Ap- 
peal AND  Error,  {  677. 
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L  NATVBE.  I8SUAM0E,  BEQVUITES, 
AMD  VAUDTTT. 

Amendment  of  drfects,  see  post,  {  163. 

Defects  and  objections,  see  post.  {  152. 

Defects  gronnd  for  collateral  attack  on  judg- 
ment, see  JUEKIMENT,  {  400. 

In  justiceo*  coarta,  see  JusncBS  or  the  Peace, 
%  80. 

Qaashing  or  vacating,  see  post,  S  157. 
Waiver  of  defects  and  objectioos,  see  post,  ! 
166. 

Writ  of  scire  facias,  see  SciBE  Facias,  S  8. 

I  1.   Ifatiuro  of  promaa  in  cenoraL 

[«1  (Sii».18«) 

A  capias  ad  respondendum,  with  ao  in- 
dorsement  that  no  bail  is  required,  is  substan- 
tially a  sommons.— Linn  t.  Scbmall,  8  Biackf. 
M. 

Fob  Cases  trou  Otheb  States. 
See  40  Cent.  Dig.  Proc.  H  1,  2. 
See,  also,  82  Cfc  pp.  419-422. 

I  3.  HMMsitT  and  «M  im  Jmdldal  pM- 

Foe  Cases  raou  Other  States. 

See  40  Cent.  Dio.  Proc.  H  4rS,  65. 
See.  also.  32  Gyc.  pp.  428-425. 

I  4.  la  tmmmtJ. 

[a]  (Sbp.  1867) 

In  cases  requiring  ordinary  adversary  pro- 
ceedings, the  jurisdiction  of  the  person  is  neces- 
'sary  to  the  validity  of  the  judgment,  and  this 
can  only  be  acquired  by  the  service  of  process 
or  by  an  appearance.— Hawkins  v.  Hawkins' 
Adm'r,  28  Ind.  66. 

[b]  (Sap.  1872) 

'  A  BummouB  need  not  issue  where  the  mat- 
ters set  up  in  the  answer  or  cross-complaint  are 
apparent  on  the  face  of  the  original  complaiut, 
and  the  defendants  thereto  have  Ijeen  served 
with  process  in  the  original  action:  and,  if  they 
have  already  tteen  defaulted  on  the  complaint, 
DO  new  default  need  be  taken  on  the  answer  or 
crosB-compIaiaL— Pattiaon  t.  Vaughan,  40  Ind. 
253. 

[c]  (Smp.  1873) 

Process  need  not  issne  upon  a  pleading  filed 
by  some  of  the  defendants,  setting  up  that  they 
are  surelfes  of  the  other  defendants,  even  when 
sudi  pleading  is  filed  after  the  default  of  the 
Utter,  but  befoK  any  judgment  is  rendered.— 
Fentriss  v.  State  ex  leL  Watkins,  44  Ind.  271. 

[d]  (Sap.  18S?) 

Where  a  complaint  discloses  the  character 
of  the  claim  of  a  cross-complainant,  and  fairly 
hiforms  defendants  that  a  cross-claim  was  in- 
volved and  would  be  adjudicated,  no  issue  of 
process  on  the  cioas^mplaint  is  necessary.— 
Bevier  v.  Kahn,  12  N.  E.  169,  111  Ind.  200. 


[•]     <App.  1893) 

Where  the  parties  are  once  rightfully  In 
court,  its  jurisdiction  over  them  continues  with- 
out further  notice  as  long  as  any  steps  can  be 
rightfully  taken  in  the  cause,  but  after  the  term 
has  closed,  and  the  proceedings  have  ceased  to 
be  in  fieri,  do  legal  steps  can  be  taken  against 
any  party  who  has  a  substantial  interest 
in  tbem  except  after  notice  given. — Durre  v. 
Brown,  34  N.  E.  677,  7  Ind.  App.  127. 

m    (App.  1907) 

Where  the  original  complaint  disclosed  the 
character  of  cro8s-eonH>]ainant*a  claims,  and 
fairly  informed  the  appellants  that  those  claims 
would  be  adjudicated,  it  was  not  necessary  that 
summons  issue  on  the  cross-complaints,  as 
against  parties  In  court  on  the  original  com- 
plaint—Eisman  T.  Wbalen,  39  Ind.  App.  350, 
79  N.  E.  514,  1072. 

Fob  Cases  fbou  Otheb  States, 

See  40  Cent.  Dig.  Proc.  S{  4,  6,  5& 
See,  also,  32  Cyc  p.  423. 

i  15.  Parsoms  asaiast  whom 
issme. 

For  Cases  fboh  Other  States, 
See  40  Cent.  Dig.  Proc.  |  14. 
See,  also,  82  Cyc.  pp.  423,  544-C7a 

i  16.           In  (cneval. 

[s]     (Sap.  1866) 

Issuing  process  in  vacation,  and  without 
order  of  court,  against  persons  who  were  not 
made  parties  to  the  original  complaint,  and  be- 
fore an  amendment  of  the  complaint  making 
tbem  parties,  Is  ill^al  and  void.  It  does  not 
therefore  Impose  on  them  ady  obligation  to  ap- 
pear to  the  action,  or  authorise  a  default  on 
their  failure  to  do  ap  after  the  complaint  has 
been  amended  by  making  them  parties.— Nut- 
ting V.  Losance,  27  Ind.  37. 

Fob  Cases  tbom  Other  States, 
See  40  CteNT.  Dio.  Proc.  |  14. 
See,  also,  32  Cyc.  p.  423. 

8  19.  Oonntles  to  wUob  proeoss  aai^  Is- 
sue. 

M    (App.  1906) 

Where  an  action  against  one  was  properly 
brought  in  a  certain  county,  process  might  be 
sent  for  service  on  a  codefendant  in  another 
county,  if  they  were  properly  joined. — Chicago 
&  W.  I.  R.  Co.  V.  Marshall,  75  N.  E.  073,  38 
Ind.  App.  217. 

For  Cases  fbou  Otheb  States, 
See  40  Cent.  Dio.  Proc.  |  15. 
See,  also,  82  Cyc.  pp.  427,  428,  646. 

g-21.  Time  for  lasnamoe. 

[a]  (8ap.l8G8) 

Under  the  Code  <2  Rev.  St.  p.  35,  |  34). 
a  complaint  roust  be  filed  before  a  valid  sum- 
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moDB  can  issoe.— Mills  t.  State  ez  rel.  Bar- 
bour, 10  Ind.  114. 

Fob  Cases  taou  Otueb  States, 
Sbe  40  Cent.  Dio.  Ptoc.  |  16. 
See,  also,  82  Cyc.  pp.  425,  426. 

{  22.  ?r»elpa  or  Areetiom  to  iasvo. 

M  (Sap.UG8) 
A  sammoua  cannot,  under  the  Code,  be  Ib- 
flued  upon  a  praecipe.'— Afills  v.  State  ez  rel.  Bar- 
bour, 10  Ind.  114. 

[b]    (Sup.  1881) 

Under  Code,  }  315,  as  amended  by  the  act 
of  March  6,  1S77,  an  indorsement  upon  a  com- 
plaint, directing  the  clerk  to  issue  a  summons, 
and  fixing  the  daj  of  the  term  at  which  defend- 
ants should  appear,  and  signed  "A.  &  B., 
Attys.,"  held  sufficient,  where  said  attorneys 
were  the  same  who  signed  and  filed  the  com- 
plaint—Robinson T.  Brown,  74  Ind.  365. 

[e]    (Stif.  mz) 

A  pnecipe  for  a  stimmonB,  contaioiug  the 
direction  to  the  clerk  to  "fix  in  tbe  summons, 
Thursday,  April  6,  1882,  tbe  same  being  the 
sixteenth  Judidal  day  of  the  Jasper  circuit 
conrt,"— sufficiently  fixes  the  day  on  which  de- 
fendant should  appear.— Johnson  v.  Lyndi,  87 
Ind.  326. 

[d]    (Sap.  1888) 

The  following  indorsement  on  a  complaint 
filed:  "Clerk  will  docket  this  cause  for  trial 
January  10,  18S7,  and  issue  summons  returna- 
ble that  date,"— is  sufficient,  under  Rev.  St. 
1881,  {  516,  providing  that  plaintiff  may,  by  in- 
dorsement on  the  complaint,  fix  the  time  for 
defendant  to  appear.— Moore  v.  Glover,  115  Ind. 
367.  16  N.  E.  163; 

Fob  Cases  fbou  Otheb  States. 
See  40  Cent.  Dig.  Proc.  |  17. 
See,  also,  32  Cyc.  p.  42a 


S29. 


>m  to  p*rtie«lar  ottoor  or 


Direotio: 
county. 

[a]  (9np.l843) 

Tbe  circumstance  that  a  trespass  upon 
laud  was  committed  in  one  county  by  persons 
resident  in  another  does  not  authorize  the  ca- 
pias ad  respondendum,  issued  in  the  former 
county,  to  be  directed  to  the  sheriff  of  the  lat- 
ter.—Ham  V.  Rogers,  6  Blackf.  559. 

Fob  Cases  fbou  Otheb  States. 
See  40  Cent.  Dig.  Proc.  |  23. 
See,  also,  32  Cyc.  p.  430. 

%  31.  Direotiiu  to  or  deslcnotloii  of  jfto' 
UOB. 
[a]   (Sop.  un) 

Summons  is  not  T<^d  because  tbe  name  of 
the  plaintiff  was  not  inserted  therein. — Martin 
V.  Cole.  38  Ind.  379. 

Fob  Cases  fbom  Otdeb  States. 
See  40  Cent.  Dig.  Proc.  i  25. 
See,  also,  32  Cyc.  pp.  434-436. 


5  33.  Roqnlrememt  mm  to  oppaamoo  oad 

pleodias. 

[a]  rSnp.  18S9) 

Under  2  Rev.  St.  p.  454  (Acts  1853,  pp. 
102,  113),  the  day  of  trial  should  be  set,  in 
every  summons,  not  more  than  30  days  after 
the  date  of  the  summons.— Michigan  Southern 

6  N.  I.  R.  Co.  V.  Shannon,  13  Ind.  171. 

[b]  (Sop.  1864) 

Under  tbe  statute  requiring  that  the  notice 
to  appear  before  a  court  of  conciliation  must 
specify  the  time  for  the  appearance,  a  notice 
to  appear  before  a  court  of  coDCiliation  on 
Tuesday  the  18th  of  May  does  not  require  an 
appearance  on  the  19tb  of  May,  where  that 
day  Is  Tuesday;  tbere  being  no  such  time  as 
Tuesday  May  ISttu- Steinmets  r.  Signer,  23 
Ind.  386. 

[c]  (Sop.  1880) 

^^'here  a  complaint  and  its  summons  both 
bear  the  indorsement  of  a  day  of  the  month 
during  a  term  certain,  on  which  defendant  shall 
appear,  this  is  a  sufficient  compliance  with  Act 
March  6,  1877,  without  naming  tbe  day  of  the 
term.— Dunkle  v.  EUton,  71  tnd.  585. 

For  Cases  from  Other  States, 

See  40  OKVfT.  Dio.  Proc.  |i  12,  13,  27. 
See,  also,  82  Cyc.  pp.  481-4S4. 

§  34.  Itatomont  mm  to  BAtom,  form,  or 
eanse  of  aetlon. 

[a]    (Snp.  1886) 

Where  a  defendant  is  served  with  a  sum- 
mons, he  cannot  escape  tbe  consequences  of  bis 
neglect  to  appear  and  defend,  on  the  ground 
that  tbe  recital  in  tbe  summons  did  not  fully 
inform  him  of  the  nature  of  the  cause  of  action. 
—Freeman  v.  Paul,  105  Ind.  451,  5  N.  E.  754. 

For  Cases  fbom  Otmeb  States. 
See  40  Cent.  Dig.  Proc.  8  28. 
See.  also,  32  Cyc.  pp.  436-438. 

1 36,  IHrootliiao  for  rotnm. 
[R]    (9ap.  1833) 

Where  by  law  the  terms  of  court  are  to  be 
held  in  February  and  August,  a  capias  ad  re- 
spondendum, bearing  date  January  19,  lSit'2. 
and  returnable  on  tbe  Wednesday  after  the  last 
Monday  in  August  next,  is  a  pullity  under  the 
act  regulating  suits  at  law,  and  providing  that 
all  process  shall  be  made  returnable  to  tbe  first 
day  of  the  next  term.— Shirley  v.  Hagar,  3 
Blackf.  22"). 

A  capias  ad  respondendum  issued  In  vaca- 
tion must  be  returnable  to  tbe  first  day  of  tbe 
next  term  of  the  court- Id. 

P>]    (Sap.  1858) 

A  process  dated  December  27th  and  re- 
turnable at  tbe  ensuing  April  term  is  a  nnllity; 
the  January  term  Intervening.— Carey  t.  Butler. 

11  Ind.  391. 


TUo  IMsost  Is  oompUod  on  tko  Ko7*If ombor  System.  For  oi^loBAtioB,  aoo  pace  UL, 


Digitized  by 


Google 


§30 


[8  iDd.  Dls.—Face  4U] 


FROCESS.  I.  U. 


§•45 


[c]  (Sap.  imi 
It  is  Qot  error  that  a  writ  wai  made  re- 

tnmable  on  the  second  day  of  the  term  of  the 
fonrt.-Trittipo  Talbott,  13  Ind.  544;  Davis 
V.  Pike.  Id.  370. 

[d]  (8a».  1861) 
Under  Common  Pleas  Act  tiie  naminii! 

of  a  wrong  day  in  a  right  term  in  the  writ  is 
a  mere  clerical  error,  workii«  no  prejudice: 
bat  bad  the  vrit  been  retnmable  to  a  wrone 
term  or  run  past  a  term,  it  would  have  been 
Toid.— Rigsbee  v.  Bowler,  17  Ind.  167. 

[e]  (Snp.  18T3) 

Where  more  than  a  term  intervenes  be- 
tween the  teste  and  return  of  original  process, 
the  writ  is  a  nullity.— Briggs  v.  Sneghan,  45 
Ind.  14. 

A  jDcUpnent  by  default,  rendered  after  serv- 
ice of  sum  mens,  which  waa  made  returnable  to 
a  day  beyond  the  next  term  ot  court,  is  void. 
-Id. 

fOK  Cases  fbom  Otheb  States, 

See  40  Cent.  Dig.  Proc.  |$  30,  31. 
See,  also,  32  Cyc  pp.  431,  432. 

137.  Teste. 

I«]    {Sap.  U35) 

A  writ  concluding,  "Witness  A.  B.,  Clerit." 
etc.,  is  sufficient  under  the  statute,  although  the 
teste  is  not  signed  by  the  clerk.— Wibright  v. 
Wise,  4  Blackf.  137. 

Fob  Cases  from  Other  States, 
See  40  Cent.  Dig.  Proc.  %  32. 
Sec,  also,  32  Cyc  p.  43!>. 

f38.  Date. 

[a]  <8ap.l863) 

A  variance  in  date  between  a  writ  of  sum- 
mons issued  by  the  clerk  and  the  copy  left  with 
defendant  by  the  sheriff  is  immaterial;  the  date 
not  being  a  material  part  of  the  writ— Kelley 
V.  Mason,  4  Ind.  61& 

Fob  Cases  tbom  Otheb  States, 

See  40  Cent.  Dig.  Proc.  8  33. 
See,  also,  32  Cyc.  pp.  439,  440. 

141.  SeaL 

Amendment,  see  post,  I  161. 
Validity  of  judgment  when  summons  is  not 
sealed,  see  Judgment,  |  490. 

[a]  (8WP.185S) 
Where  a  copy  ot  the  writ  of  summons  is 
served  on  defendant,  it  is  not  necessary  that  the 
seal  of  the  original  should  be  copied.— Kelley 
v.  Mason,  4  Ind.  618. 

[b]  The  omission  of  the  seal  on  a  writ  does 
not  render  the  writ  void.— (Sup.  1880)  Boyd  v. 
Fitch,  71  Ind.  306;  (1881)  State  v.  Davis,  73 
Ind.  350. 

[e]  (Sav.lttO) 
Where  the  seal  of  the  court  is  omitted  from 
a  summons  which  has  been  served  and  returned. 


a  judgment  baaed  thereon  is  not  void,  though  it 
may  be  vdldable.— Boyd  v.  Fitch,  71  Ind.  306. 

Fob  Cases  noK  Otheb  States, 
See  40  Cent.  Dig.  Proc.  {  35. 
See,  also,  32  Cyc  p.  441;  note.  20  !«.  B. 
A.  424. 

$42.  ImdOTssmeHts. 

Indorsement  of  writ  as  security  for  costs,  see 
Costs,  S  126. 


Fob  Cases  feoh  Otuek  States, 

Bee  40  Cent.  Dig.  Proc.  ||  33,  36; 

Cent.  Dig.  fPresp.  f  76. 
See,  also,  32  Cyc.  pp.  442,  443. 
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S43.  Delirevy  to  mmd  noelpt  by  oSear. 

[a]  A  summons  is  not  issued  until  it  comes  to 
the  hands  of  the  sheriff.— (Sup.  1871)  Fordice  t. 
Hardesty,  36  Ind.  23 ;  (1873)  Hardesty  t.  Ford- 
ice,  42  Ind.  314. 

For  Cases  fboh  Otheb  States, 
See  40  Cent.  Dig.  Proc.  {  37. 
See,  also,  32  Cyc.  p.  442. 

S  45.  Alias  amd  plvrles  writs. 

Of  execution,  see  Execution,  |  99. 

[a]  <S«».18U> 

The  issuing  of  an  alias  writ  which  is  ir- 
regular and  void  does  not  prevent  the  party 
from  availing  himself  of  any  remedy  which  he 
might  have  had  if  the  writ  had  not  been  issued. 
-:^rover  v.  Sims,  6  Blackf.  498. 

Ibl  (Sap.l84S) 

If  a  writ  mrainst  A.  and  B.  be  returned 
served  on  A.,  and  "Not  found"  as  to  B.,  and 
another  writ  issue  to  be  served  on  B.,  the  sec- 
ond  writ  should  show  tliat  it  is  in  the  same 
suit  with  the  first.- Dunn  v.  Hall,  8  Blackf.  32. 

Fob  Cases  fboh  Otheb  States, 

See  40  Cent.  Dig.  Proc.  Sfi  42-45. 
See,  also,  32  Cyc  pp.  ill  117. 

H.  SERVICE. 

Amendment  or  correction  of  judgment  as  to 

service  of  process,  see  Judgment,  j  311. 
As  affecting  limitation  of  actions,  see  Limi- 
tation OF  Actions,  %  119. 
As  items  of  costs,  see  Costs,  {  176. 
Fees  of  sheriff  or  constable  for  service  of  pro* 
cess,  see  Shebiffs  and  Constables,  S|  35- 
40. 

In  equity,  see  Equitt,  S  123. 
In  justices*  courts,  see  Justices  or  the  Peace, 
8  81. 

I^aws  relating  to  as  impairing  obligation  of  con- 
tracts, see  CoNffrrruTlONAL  Law,  §  129. 

Liability  of  sheriff  or  constable  for  failure  to 
serve  or  delay  or  defect  in  service,  see  Sheb- 
iffs AND  Constables,  f  101. 

Liability  of  sheriff  or  constable  for  wrongful 
acts  in  service  of  process,  see  Shebiffs  and 
Constables,  S§  110-113. 
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Necesaity  and  Bufficiency  to  sustain  judgment, 

see  Judgment,  |  17. 
Of  subpoena,  see  Witnesses,  |  13. 
Presumptions  on  appeal  as  to  service,  see  Af- 

PSAL  AND  BBROB,  |  914. 

Quashing  or  vacating,  see  post,  |  158. 

Want  of  or  defects  in  service  as  ground  for 

collateral  attack  on  Judgment,  see  Juuouent, 

f  490. 

Want  of  or  defects  In  service  as  ground  for 
opening  or  vacating  judgment,  see  Judouent, 
I  300. 

In  aotlona  br  or  walBBt  partlfmlar  cIsbb- 
es  of  versoBB. 

See— 

Beneficial  Associations,  |  20. 

Coeporations,  t  607. 

County  boards.    Counties,  |  219. 

Foreign  corporations.    Cobfokations,  |  0G8. 

Husband  and  Wife,  |  224. 

In  parttealav  metloiw  or  proeecdinvs. 

See- 
Alternative  'writ  of  mandamus.   Mandamus,  S 
161. 

Attachment,  |  170. 

CondemDatioQ  proceedings.  Eminent  Domain, 
8  182. 

Election  contests.   Elections,  8  2SU. 
Kstabli^ment  of  highway.    HlQHWATS,  |  30. 

<iABNISHMENT,    |  101. 

SciBE  Facias,  |  9; 


(A)  PERSONAL  SERVICE  IN  GENERAI* 

In  actions  for  divorce,  see  DivOBcE,  }  77. 
Return,  see  post,  f  134. 

8  48.  Natnra  and  aeoeMity  la  seaerid. 

[a]    (Snp.  1859) 
The  reading  of  the  summons  may  be 
waived  by  the  defendant,  and  the  service  in 
such  case  will  be  good.— Casteel  v.  Dlday,  13 
Ind.  53G. 

Fob  Cases  fbom  Other  States, 

See  40  Cent.  Dig.  Proc.  §§  40,  47,  5o. 
See,  also,  32  Cyc.  p.  447. 

f  50.  Antborltr  or  oapMlty  to  sorre. 

Authority  to  serve  subpcena,  see  Witnesses,  8 
13. 

Effect  of  service  by  unauthorized  person,  Bcr> 
post,  i  «8. 

Fob  Cases  from  Otheb  States, 

See  40  Cent.  Dio.  Pzoc.  fi8  57-GG. 
See,  also,  32  Cyc.  pp.  451-405. 

I  51.         In  COMB''*!* 

Deputizing  infant  to  serve  writ,  see  Infants, 
I  7. 

[a]    (Sop.  1ST6) 

2  Rev.  St.  1876,  p.  18,  |  2,  provides  that 
the  sheriff  shall  execute  all  process  directed  to 


him  by  legal  anthority,  either  in  pen 
by  deputy.  Page  46,  §  34,  directs  that  th 
mons  shall  be  issued  by  the  cleric  and  d 
to  the  sheriff.  Page  154,  f  292,  require 
ice  of  a  process  Issued  by  the  court  to  b4 
ed,  if  served  by  the  sheriff,  by  his  cer 
thereof,  and.  If  by  any  other  person, 
affidavit.  Held,  that  a  summons  dfrecte 
sheriff  cannot  be  served  by  any  other 
than  the  sheriff  or  his  deputy,  as  such  i 
292  was  intended  to  provide  for  the  m 
proof  of  service,  and  not  the  person  by 
service  may  lie  made.— Kyle  v.  Kyle,  5 
387. 

For  Cases  fbom  Othbb  States, 
See  40  Cent.  Diq.  Proc.  88  57,  5& 
See,  also,  32  C^c.  p.  451. 

• 

8  85.  ^—  Fwty  or  povsos  latoreol 

[a]    (Sap.  1889) 

In  a  suit  atfainst  a  sheriff  and  anotl 
injunction  to  restrain  the  former  from 
real  estate  upon  an  execntlon  in  favor 
codefeudant,  the  summons  was  placed 
hands  of  the  sheriff  who  acknowledged  i 
service  on  himself,  and  then  served  It 
codefendant   Beld.  that  the  service  on 
defendant  was  net  void. — Clegg  t.  Patten 
Ind.  135. 

Fob  Cases  fbom  Otheb  States, 
See  40  Cent.  Dig.  Proc.  8  66. 
See.  also,  32  Cyc.  pp^  454,  455. 

8  56.  PenoBS  to  be  sorved. 

Fob  Cams  fbom  Otheb  States, 

See  40  Cent.  Dig.  Proc.  88  49,  67,  € 
See,  also,  32  Cyc.  p.  448. 

8  59.    Oodof  OBdoMts. 

[a]    (Sop.  UZS) 

Under  St.  1823,  p.  200,  where  Ii 
against  three  persons  the  writ  was  ser 
two  only,  and  returned  non  est  inventni 
the  other,  such  return,  with  a  suggestioi 
on  the  record,  authorized  plaintiff  in  au 
tion  to  proceed  against  those  on  whom  ] 
was  served.— Colman  v.  Graeter,  1  Black 

ID]  (§op.U41) 

If,  In  a  suit  against  A.  and  B.,  tb 
be  returned  served  on  A.  and  not  found 
B.,  and  an  alias  writ  in  the  cause, 
against  B.  and  directed  to  the  sheriff  of 
er  coQDty,  be  held  void,  tlie  plaintiff  nu 
gest  on  the  record  the  return  of  "not 
as  to  B.  on  the  first  writ,  and  proceed  i 
A.  alone. — Grover  v.  Sims,  5  Blaclcf.  49 

[c]    (Sop.  1863) 

Where  the  writ  in  an  action  again 
eral  defendants  for  trespass  was  returne 
found"  as  to  a  portion  of  the  defendant 
courses  were,  under  Rev.  St.  1843,  open 
plaintiff.  He  might  continue  the  cause 
the  defendants  were  brought  into  court,  ( 
gest  the  return  of  "not  found''  upon  the 
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II  (A).  (B). 


•nd  proceed  to  trial  against  tboM  serred.— 
Conwell      Smith,  4  Ind.  869. 

fDB  Gash  fbou  Otbeb  States, 
See  40  Cent.  Dig.  Ptoc.  H  ^>  68. 
See,  also,  32  Cyc  p.  448. 

!60.  PImo  fov  serrloe. 

Fob  Cases  fbom  Otbeb  States. 

See  40  Cent.  Diq.  Proc.  §{  69,  70. 
See,  also,  32  Cyc.  p.  455. 

{62.  ~—  Nnwesidents. 

Under  Rev.  St  1881.  i  312,  which  provides 
that,  where  a  ddcndant  has  no  permaaent  resi- 
(WQce  in  the  state,  process  in  commencemeot 
of  an  action  may  be  served  in  any  county  in 
the  state  where  he  may  be  found,  a  demnrrer 
to  a  plea  tn  alMement  that  defendant  was  a 
nonresident  was  properly  sostaiDed,  where  it 
appears  that  defendant  was  personally  served 
within  the  state.— Reed  v.  Browning.  130  Ind. 
675,  30  N.  E.  704. 

Fob  Cases  fbom  Otiieb  States, 
See  40  CB.TT.  Dio.  Proc.  {  70. 
See,  also.  82  Cyc.  p.  455. 

1 6S*  Time  for  sevriM. 

Computation  of  time,  see  Time,  ||  8,  9. 

M  (Snp.ISS?) 

Where  the  process  was  served  on  Septem- 
ber 2lBt  and  Che  firat  day  of  the  term  of  court 
following  was  the  first  day  of  October  ensu- 
ing,  the  service  was  in  time.— Martin  v.  Howell, 
8  iDd.  501. 

[b]  (§«p.l8IO) 
At  common  law,  a  writ  to  be  execated  on 
the  person  could  not  ran  beyond  a  term:  and 
under  our  statates  the  forms  prescribed  for 
such  writs  require  service  before,  and  a  return 
at  the  next  term.— Will  v.  Whitney,  15  Ind.  104. 

Fob  Cases  raou  Otiieb  States, 
See  40  Cent.  Dig.  Proc.  H  71-75. 
See,  also,  32  Cyc  pp.  450,  457;  note,  40 
L.  R.  A.  217. 

164.  KoA*  mmA  niMeleBey  M  sarrlM. 

Service  of  process  by  copy  Is  not  construc- 
tive, but  actual,  service,  and  is  conclusive  be- 
tween the  parties.— Meyer  v.  Wilson,  76  N.  B. 
748,  166  Ind.  661. 

Fob  Casks  frou  Otheb  States. 

See  40  Cent.  Dig.  Proc.  |S  55,  50,  76- 
82. 

See.  also,  32  Cyc.  pp.  457-459;   note.  44 
I..  R.  A.  433;  note,  2S  Am.  Dec.  171. 

165.  Serrle*  pMOBMd  liy  trmnA. 
M  (Sb».18«4) 

A  request  to  enter  another  state  and  defend 
an  attachment  suit  there  pending  is  not  a  fraud, 


though  thereby  jurisdiction  be  obtained  over  the 
nonresident,  and  judgment  be  rendered  against 
him.— Duringer  v.  Moschlno,  93  Ind.  495. 

Fob  Cases  fbou  Otheb  States, 

See  40  Cent.  Dig.  Proc.  |  61. 
See,  also,  32  Cyc.  pp.  448,  440,  556. 

8  66.  Serrloe  of  pleadinc  with  prooesa. 

[a]     (Snp.  1816) 

Under  Act  1814,  authorizing  the  bringing 
of  an  action  by  petition  and  summons  and  re- 
quiring that  the  summons  shall  have  a  copy  of 
the  petition  prefixed,  a  summons  unaccompanied 
by  a  copy  of  the  petition,  and  not  referring  to 
such  copy,  should  be  abated  ou  defendant's 
plea.— Finley  t.  Richards,  1  Blackf.  487. 

Act  1814,  anthorislns  ibe  bringing  of  an 
action  by  petition  and  summons,  requires  the 
summons  to  have  a  copy  of  the  petition  pre- 
fixed. A  summons  returnable  to  the  April  term 
of  the  circuit  court,  was  returned  executed,  and 
thereafter  plaintiff  obtained  leave  to  amend  and 
also  an  order  for  an  alias  summons,  which 
was  afterwards  Is^ed  returnable  to  the  August 
term  of  court.  Defendants  filed  a  plea  In 
abatement  to  the  alias  summons  on  the  ground 
that  it  was  not  accompanied  by  a  copy  of  the 
petition,  and  did  not  refer  to  any  such  copy. 
Held  that,  if  the  original  summons  was  con- 
sidered as  inoperative  from  the  April  to  the  An- 
gust  term,  defendants  were  not  bound  to  attend 
conrt  at  the  tatter  term  by  virtue  of  its  au- 
thority, and,  not  being  bound  to  attend  by  vir- 
tue of  the  alias  summon^  were  not  bound  to 
answer  the  petition  at  that  term,  and  judgment 
against  them  was  erroneous.— Id. 

For  Cases  fbou  OrnBB  States, 
See  40  Cent.  Dig.  Proc.  }  53. 
See,  also,  32  Cyc.  p.  449. 

S  68.  Operation  and  eVaet. 

[a]    (8«P.  1S76) 
Where  service  of  summons  Is  made  by  an 
unauthorized  person,  no  jurisdiction  of  the  per- 
son so  served  Is  thereby  acquired  by  the  court. 
—Kyle  V.  Kyle,  55  Ind.  387. 

Fob  Cases  fbou  Otheb  States. 
See  40  Cent.  Dm.  Proc.  |  52. 
See,  also,  32  Cyc  p.  511. 


(B)  SUBSTITUTED  SERVICE. 
Return,  see  post,  |  135. 

9  60.  NatuTO  and  meewwity  Im  cnuraL 

[a]  (Sap.  ueu 
When  the  copy  of  a  summons,  regularly 
issued  by  the  proper  clerk  in  a  suit  against  a 
person  resident  in  the  state.  Is  left  by  the  of- 
ficer charged  with  the  service  of  such  sum- 
mons at  the  then  abode  of  such  person,  the 
person  so  notified  is  regarded,  not  as  coDstruc- 
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tively,  bat  bb  actually,  miomoncd  to  appear.— 
Sturgis  V.  Fay,  16  Ind.  429,  78  Am.  Dec.  440. 

For  Cases  fbou  Otbbb  States. 
See  40  Cent.  Dig.  Pn>c.  |  63. 
See,  also,  32  C^c.  p.  461. 

{  72.  Paraons  «■  whom  svhstltntad  aarr- 
lea  may  ba  luda. 

[a]    (8np.  18€t) 
If  the  defendant  haa  become  a  DODresident. 
si-rvice  cannot  be  made  by  leaving  at  bia  uanal 
place  of  abode.— Stui^Ia  T.  Fay,  16  Ind.  429, 
79  Am.  Dec.  440. 

For  Cases  from  Other  States, 
See  40  Cent.  Dig.  Proc.  S  Se. 
See,  also,  32  Cyc.  pp.  461,  549-556,  662- 
567. 

8  76.  Mode  and  anAolenoy  of  sarvioa. 

Mode  and  sufficiency  of  service  in  general,  see 
ante,  I  64. 

Fob  Cases  fbom  Other  States, 

<Sbb  40  Cent.  Dig.  Proc  K  89-97. 
See,  also,  32  Cyc.  pp.  462-467. 

1 76.  —  I^aTinc  copy  at  rastdeBoa  or 
other  plaoe. 

[aj    (9np.  1850) 

Where  the  officer's  return  was  that  he 
had  served  the  writ  on  A.  by  leaving  a  copy  at 
bis  last  place  of  residence,  and,  on  motion  to 
Bet  it  aside,  it  appeared  that  A.  bad  not  been 
in  the  connty  for  six  months  prior  to  said  serv- 
ice ;  that  he  left  for  the  south  as  a  peddler, 
taking  gooda  with  him ;  that  letters  had  been 
received  from  him  from  North  Carolina,  but 
that  bis  family  remained  on  the  property  of  A. ; 
that  be  had  been  a  resident  for  six  or  Keven 
yearn;  and  that  it  was  not  known  that  he  had 
or  intended  to  change  his  realdence,— it  was 
held  that  the  service  was  good.— Pendleton  v. 
Vaoaasdal,  2  Ind.  54. 

tb]  (8«».lSE0) 
Under  the  express  proviaiooa  of  Rev.  St. 
p.  674,  S  23,  aervlce  of  a  writ  on  a  letddent  de- 
fendant may  be  nutde  by  leaving  it  at  hia 
residence.— Conwell  v.  Atwood,  2  Ind.  280. 

[c]  (Sup.  1853) 

Itov.  St.  1S43,  c.  40,  §  23,  authorized  the 
aervice  of  a  summona  by  leaving  a  copy  at  the 
defendant's  usual  place  of  residence. — Kelley 
V.  Mason,  4  Ind.  6ia 

[d]  (Snp.  18S4) 

Where  there  were  two  or  more  defendants 
residing  at  the  same  places  a  copy  must  be  left 
for  each,  in  a  case  in  which  Rev.  St.  1843  au- 
thorises a  sammons  to  be  served  by  leaving  a 
copy  at  the  defendant's  usual  place  of  residence. 
— Hntcbens  v.  Latimer,  5  Ind.  67. 

[e]  (Snp.  1861) 

The  term  "usual  or  last  place  of  residence" 
in  the  statute,  providing  riiat  summons  shall  be 
served  either  personally  on  defendant,  or  by  , 


leaving  a  copy  thereof  at  bis  usual  or  last  plaM 
of  residence,  means  the  residence  Into  wbicb  the- 
person,  still  a  resident  of  the  state,  has  moved, 
in  tfae  Htate,  last  before  the  service  of  process. 
—Sturgis  V.  Fay,  16  Ind.  429,  79  Am.  Dec.  440 

[f]    (Sop.  1885) 

In  a  suit  upon  a  judgment  against  A.  B. 
rendered  by  a  justice  of  the  peace  in  the  state 
of  Ohio,  the  transcript  contained  the  following 
return  to  tfae  summons:  "Served  by  leaving  a 
copy  at  place  of  residence,  with  A.  B."  Held, 
that  the  service  was  insufficient  at  common  law. 
—Snyder  v.  Snyder,  25  Ind.  399. 

rsl    (Sqp.  1873) 

When  service  of  a  sammons  is  made  by 
leaving  a  copy  at  defendant's  last  or  usual  place 
of  residence.  It  is  not  necessary  that  the  seal 
should  be  copied. — Ilugbea  v.  Osbom,  42  Ind. 
45a 

[h]    (Sap.  1880) 

"Personally  served,"  as  used  in  Act  Mart* 
6.  1877,  has  reference  to  personal  service  as 
distinguished  from  publication ;  and,  in  this 
sense,  service  by  copy  left  at  the  residence  is 
personal  service  as  well  as  aervice  by  reading 
to  the  party.— Dnnkle  v.  Elston,  71  Ind.  585. 

[I]  (App.  1888) 
The  service  of  a  summons  upon  a  defend- 
ant by  leaving  a  copy  thereof  at  hia  last  and 
usual  place  of  business  is  not  a  compliance  with 
the  statute,  requiring  that  a  summons  be  serv- 
ed either  personally  on  the  defendant  or  by  leav- 
ing a  copy  thereof  at  his  usual  or  last  place  of 
residence.- Stout  v.  Harlem,  50  N.  E.  492,  20 
Ind.  App.  200,  48  N.  E.  235. 

A  personal  judgment  against  a  defendant, 
upon  whom  the  anmmons  was  served  by  leaviiue 
a  copy  at  bia  "last  and  usual  place  of  busi- 
ness," when  the  atatate  requires  it  to  be  loft 
at  bis  "uaoal  or  last  place  of  residence,"  la  void, 
when  it  appears  that  the  defendant's  r^dence 
and  place  of  business  are  in  tfae  same  city,  and 
about  a  mile  apart,  and  that  defendant  was  ab- 
sent from  the  city  when  the  officer  left  the 
summons.— Id. 

Fob  Cabeb  ntoaf  Othkb  States. 
8KB  40  CENT.  Dig.  Proc.  %  9a 
See,  also,  32  Cyc  p.  402. 

I  80.    Serrlee  on  attorney  or  acent. 

[r]  (Snp.  1890) 
Under  Rev.  St.  ISSl,  |  809,  which  prt>- 
vides  that,  when  a  person  has  an  office  or  agen- 
cy in  any  county,  any  action  growing  out  of  the 
business  of  such  office  or  agency  may  be  brought 
in  such  county,  and  that  process  served  upon 
the  agent  employed  there  ahall  be  sufficient  serv- 
ice upon  the  principal,  a  service  upon  defend* 
ants'  agent  employed  in  a  store,  in  an  action 
growing  out  of  the  business  in  the  store,  is  suffi- 
cient service,  though  defendants  are  nonresi- 
dents.— Rauber  v.  Whitney,  125  Ind.  21G,  25  N. 
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E.  188;  Behn  t.  Same,  125  Ind.  509,  25  N.  E. 

187. 

Fob  Cabbb  fbom  Othkb  States, 
See  40  Cekt.  Dig.  Proe.  {  92. 
See,  also,  32  Cyc.  pp.  466,  467. 

(Q  PUBLICATION  OR  OTHER  NOTICE. 

Amendment  of  defects,  see  post,  S  165. 

As  item  of  costs,  see  Costs,  |  176. 

t^rst  publication  bb  commencement  of  action 

within  statute  of  limitations,  see  Limitation 

OF  AcnoiTS,  S  119. 
In  attachment  proceedings,  see  Attachuent,  8 

209. 

In  proceedings  for  sale  of  land  to  enforce  a»- 
smmeots  for  public  improvements,  see  Mu- 

KICIPAL  CoBPORATIONS.  S  O^^. 

Notice  of  petition  for  removal  of  administrator, 

see  EXECUTOBB  and  ADMlNISTRATOaa,  S  85. 

Proof,  see  post,  {  138. 

Publication  in  actions  for  divorce,  see  DivoBCE, 
i  79. 

Publication  of  notice  of  sale  of  land  for  taxes, 

m  Taxation.  §  660. 
Right  to  defend  after  judgment  on  service  by 

pnblicatioD,  or  other  constmctive  service,  sec 

Jcdohert,  I  142. 
Vacating  order  for  publication   and  service 

dKiennder,  see  prat,  {  159. 

186.  AetleBs  amd  prooeedinsa  la  whloh 
pnUleatlaa  Is  a«tkorlaed. 

An  attaching  creditor  is  entitled  to  sue  In 
to  set  aside  an  allied  frandnlent  con- 
veyance of  corporate  stock  In  a  proceeding  bas- 
nt  n  lernce  publication  to  subject  such 
■tock  to  the  payment  of  bis  Judgment;  such 
proeceding  bfcing  In  rem.— Qnari  v.  Abbett,  1  N. 
K  476i  102  Ind.  233,  52  Am.  Rep.  662. 

n>]  (A»p.  1891) 
An  action  by  the  state  against  the  sherr 
to  recover  money  deposited  with  him  by  a  pris- 
wr  in  lieu  of  bail  is  purely  in  rem,  so  far  as 
It  affects  the  prisoner,  and  hence  service  by  pub- 
lication on  the  ground  of  nonresidence  will  bind 
him  as  effectively  as  it  the  service  were  person- 
al—State  ex  rel.  Michener  v.  Scbnion.  2  Ind. 
App.  320,  28  N.  E.  426 ;  Id.,  28  N.  B.  430. 

For  Cases  from  Otbeb  States,  ■ 
See  40  Cert.  Uiq.  Proc.  {  100; 
See,  also,  32  Cyc.  pp.  467-469. 

187.  FarsvBB  on  whcm  aervtee  liy  pnlbll- 
eatloa  mmj  be  made, 
[a]  (Sap.  1859) 
Defendants  cannot  be  summoned  by  publi- 
cation unless  shown  to  be  nonresidents.— John- 
son V.  Patterson,  12  Ind.  471. 

For  Cases  fbou  Otbeb  States, 
See  40  Cent.  Dig.  Proc  §  101. 
See,  also,  32  Cyc.  pp.  470.  471. 


1 88.  Oreaads  aad  oeadltioBfl  preeodeat. 

Fob  Cases  fbom  Othee  States. 

See  40  Cest.  Dig.  Proc.  U  102-104. 
Bee,  also,  32  Cyc.  p.  472. 

{  80.         la  ceaeral. 

[a]    (App.  1898) 

Under  Bums'  Rev.  St.  1894,  |  320  (Rev. 
St.  1881,  S  318),  stating  the  various  grounds  for 
giving  notice  of  the  pendency  of  an  action  by 
publication  in  the  disjunctive,  it  is  only  neces- 
sary that  one  of  the  grounds  be  set  forth.— 
Redman  t.  Rurgess,  50  N.  EL  825,  20  Ind.  App. 
371. 

Fob  Cases  fbom  Otheb  States, 
See  40  Cent.  Dig.  Proc  {  102. 
See,  also,  32  Cyc.  p.  472. 

S  94.  ApplleatleB  for  erder  for  paUlea- 
tloa. 

For  Cases  fboh  Otheb  States. 

See  40  Cent.  Dig.  Proc.  8§  106-120. 
See,  also,  32  Cyc.  pp.  473-480. 

see.    AiBdavlta. 

Defect  in  as  ground  for  new  trial,  see  New 

Tbial,  %  16. 

[a]  (8np.  1SG8> 

An  affidavit  of  the  nonresidency  of  a  party 
is  not  bad  for  not  stating  the  cause  of  action, 
or  for  containing  the  qualifying  words  "as  the 
deponent  verily  believes."— Trew  v.  Gasltill,  10 
Ind.  265. 

[b]  (Sup,  igTT) 

Under  2  Rev.  St.  1876,  p.  49,  authorizing 
service  by  publication,  when  It  appears  by  affi- 
davit that  a  cause  of  action  exists  against  de- 
fendant, and  that  he  is  a  necessary  party  to  an 
action  in  relaMon  to  real  estate,  an  affidavit 
merely  reciting  that  the  affiant  is  informed  and 
believes  that  Uie  defendant  is  not  a  resident  of 
the  state  is  insufficient  to  authorise  a  notice  by 
publication  in  a  pending  action.— Fontaine  v. 
Houston,  68  Ind.  316. 

[c]  (9np.  1878) 

Under  2  Rev.  St.  1876,  p.  49,  |  38,  an  affi- 
davit for  publication  showing  a  cause  of  action 
and  the  nonresidence  o|  defendant  is  aufficient. 
—Davidson  t.  State  ex  rel.  Vanmeter,  62  Ind. 
276. 

[d]  (Sap.  1884) 

Under  2  Rev.  St.  1876,  p.  49,  i  38,  provid- 
ing for  service  by  publication  where  it  appears 
by  affidavit  that  a  cause  of  action  exists  against 
any  defendant,  or  that  he  is  a  necessary  party 
to  an  action  relating  to  real  estate,  an  affidavit 
stating  that  the  defendants  were  nonresidents  of 
the  state,  that  a  cause  of  action  existed  against 
them,  that  they  were  necessary  parties  to  the 
action,  and  that  the  action  was  in  relation  to 
real  estate,  is  sufficient. — Hamilton  v.  Barrick- 
low,  00  Ind.  :«>S. 
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W     (Sop.  18B4) 

The  affidavit  for  notice  by  pnbUcation  to  a 
Donresideat  defendant  should  state  that  a  cause 
of  action  exists  a^iost  him,  or  that  he  is  a  nec- 
essaiT  party  in  relation  to  real  wtate.— Dowel) 
T.  Lahr,  97  Ind.  146. 

If]  (Sm*.  USB) 
An  affidavit  which  states  that  there  is.  a 
cause  of  action  in  plaintiff  against  defendants, 
shows  that  it  is  connected  with  a  contract,  and 
alleges  that  defendants  are  nonreridents,  is  suf- 
ficient to  support  an  order  for  publication,  with- 
out a  full  statement  of  the  tacts  constituting 
the  cause  of  action.— Field  t.  Malone,  102  Ind. 
261.  1  N.  B.  SOT. 

[g]  (ta».un) 

The  sufficiency  of  an  affidavit  for  notice  of 
suit  by  publication  Is  not  subject  to  attack  in  a 
collateral  action.— Goodell  v.  Starr,  127  Ind. 
198,  26  M.  B,  793. 

Cb]  (Sti*.U9» 

Elliott's  Supp.  I  1,  in  relation  to  notice 
by  publication,  permits  It  when  defendant  is  a 
nonresident,  and  the  action  arises,  inter  alia, 
from  a  duty  imposed  by  law  in  relation  to  real 
estate  In  dte  state,  or  is  to  try  or  quiet  title 
to  or  possesdon  of  real  estate.  Bdd,  that  an 
affidavit  for  publication  in  an  action  to  quiet 
title  and  declare  a  tax  liea  is  lnsuffici«it  which 
simply  states  that  the  "cause  is  in  relation  to 
real  estate  rituate"  in  Indiana.— Pitts  v.  Jack- 
son. 136  Ind.  211,  35  N.  IC  10. 

Fob  Cases  vbou  Otheb  States, 

Sbs  40  Cent.  Dia.  Proc  f|  106-120. 
See,  also,  32  Cyc.  pp.  473-480,  557. 

i  09.  FlliuE  or  record. 

[a]    (Snp.  1890) 

An  order  for  service  by  publication  having 
been  made  by  the  court,  but  not  entered,  a  nunc 
pro  tunc  entry  may  be  made  at  any  time  before 
final  judgment.— Horn  v.  Indianapolis  Nat. 
Bank,  125  Ind.  381.  25  N.  E.  558,  21  Am.  St. 
Rep.  231,  9  L.  R.  A.  676. 

Fob  Cases  fbom  Otheb  States, 
See  40  Cent.  Dig.  Proc.  |  125. 
See,  also,  32  Cyc.  pp.  473,  474. 

1 102.  Mod*  and  wmMvimiaj  of  pvblloa- 

tlon. 

Fob  Gases  fbou  Otheb  States. 

See  40  Cent.  Dio.  Proc.  SS  129-135. 
See.  also,  32  Cyc.  pp.  483-480. 

1103.           Xb  smenl. 

[a]    (8>».  UTO) 

In  a  published  notice  of  the  pendency  of  a 
proceediiv,  a  mistake  as  to  the  date  on  which 
the  term  of  court  was  to  be  held  was  unimpor- 
tant In  view  ef  the  fact  that  the  time  of  hold- 
ing the  court  was  fixed  by  law.— Morgan  v. 
Woods,  33  Ind.  23. 


[b]  (Swv.  1E93) 

Notice  by  publication  to  "  Clarf  of 

the  pendency  of  proceedings  is  not  binding  on 
"Helen  I.  Clark."-Clark  v.  HlUis,  134  Ind. 
421,  34  N.  B.  13. 

[c]  <aap.  1S»3) 

Service  by  publication  addressed  to  " 
M.,"  further  described  as  "wife  of  J.  M.,"  who 
was  then  dead,  does  not  make  the  person  at- 
tempted to  be  described  a  party  to  the  action.— 
Thompson  v.  McCorkle,  136  Ind.  484,  34  N.  B. 
813,  36  N.  E.  211.  43  Am.  St.  Rep.  334. 

[d]  (Sop.  I8U) 

Rev.  St.  1894,  {  319.  validating  the  sum- 
mong  and  service  if  there  is  enough  about  either 
to  inform  the  person  who  may  be  served  of  the 
pendency  of  an  action  against  him,  the  name 
of  the  plaintiff,  the  court,  and  the  time  for 
appearance,  applies  to  service  by  publication; 
and  where  a  married  woman  having  property 
rights  in  the  state  has  absented  herself  there- 
from more  than  35  years,  and  remarried  with- 
out the  knowledge  of  her  kin  and  honae  ac- 
quaintances, she  cannot  complain  of  a  publica- 
tion against  her  under  the  surname  of  her  first 
husband.— Jones  v.  Kohter,  137  Ind.  528.  37  M. 
E.  308. 

Fob  Cases  fbom  Otheb  States, 

See  40  Cent.  Diq.  Proc.  81  120,  131. 
>See,  also,  32  Cyc.  p.  483. 

1 104.         Hotiee  and  other  mAtten  to 
pabllshed. 

[a]    (Sap.  ISSS) 

The  Dotice  required  to  be  given  an  absent 
defendant  by  publication  aeed  not  specify  the 
day  on  which  the  term  of  court  is  to  commence; 
the  time  of  holding  the  term  being  fixed  by  law, 
of  which  all  suitors  are  bound  to  take  notice. 
—Green  t.  Greoi,  7  Ind.  113. 

Fob  Cases  fboic  Other  States, 
See  40  Cent.  Dio.  Proc.  i  130. 
See,'  also,  32  Cyc  pp.  484-486. 

I  lOB.  ■  Newspaper  or  other  period- 
ical Im  wUek  pnblioatiom  to  bo 
made. 

[a]    (Swp.  ISH) 

Within  the  meaning  of  Rev.  St  1894,  H 
320,  1209  (Rev.  St  1881.  U  318,  12TO),  provid- 
ing for  the  service  of  process  by  publication  in 
"a  newspaper  of  general  circulation,"  a  period- 
ical ephemeral  in  form,  issued  daily  except  Sun< 
days,  devoted  to  the  general  dissemination  of 
legal  news,  and  containing  other  matter  of  gen- 
eral interest  to  the  public,  is  such  a  paper. — 
Lynn  v.  Allen,  44  N.  R  646,  145  Ind.  584.  S3 
L.  R.  A.  779.  55  Am.  St  Kep.  223. 

n>3  (App.  IMS) 
A  newspaper;  in  the  popular  acceptation  of 
the  word,  is  a  publication  issued  at  regular 
stated  intervals  containing,  among  other  things, 
the  current  news.— Ruth  t.  Rntb«  39  Ind.  App. 
290,  79  N.  E.  523. 
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II  (C),  (D). 


Notices  of  sale  published  in  an  obscnre 
newspaper  not  circulated  in  the  interested  lo- 
cality, and  with  the  intention  to  avoid  notice 
to  those  interested,  are  voidable,  though  the  let- 
ter of  the  statate  has  been  observed.— Id. 

Fob  Cuks  fbom  Ocheb  States, 
See  40  Geivt.  Dio.  Proc.  |  1S2. 
See.  also,  32  Cyc.  pp.  487,  488. 

1 106.         Time  and  anmber  of  pabUoa- 

tioBS. 

M  (Snp.  1S90) 
Under  Rev,  St  1881,  {  318,  amended  by 
Act  1885  (Elliott's  Sapp.  8  1),  and  section  51U, 
amended  by  Act  1883  (Elliott's  Sapp.  {  16),  as 
to  service  of  process  by  publication,  which  pro- 
vide that  notice  shall  be  published  3  weeks 
successively,  and  that  publication  shall  be  made 
3  weeks,  30  days  before  the  day  fixed  for  de- 
fendant to  appear,  it  is  snffident  if  the  publice* 
tion  is  in  3  successive  issues  of  the  newspaper, 
and  3  (nil  weeks  elapse  before  the  30  days  be- 
gia  to  run.— Security  Co.  v.  Axbuckle,  123  Ind. 
518,  24  N.  El  329. 

p>]  (8BP.UW) 
Notice  of  Boit  by  publication  Is  aafficient,  If 
it  is  inserted  in  three  mioseniTe  Isaoes  of  a 
weeldy  newspaper,  the  fixst  insertion  being  Bl 
days  before  the  first  day  of  the  term  at  which 
the  defendant  is  leQulred  to  appear.— Horn  t. 
Indianapolia  Nat  Bank,  125  Ind.  381,  26  N.  £. 
lEfiS,  21  Am.  St  Rep.  231,  9  L.  R.  A.  6T& 

Ic]  <S«p.UOT) 
Section  4,  &  48,  p.  61,  Acts  U05  (section 
896,  Burns*  Ann.  St  Supp.  1806),  provides  that 
proof  of  service  by  publication  shall  >how  "pub- 
lication for  three  socceasive  weeks  In  a  weekly 
nempaper  of  general  drcalation,  *  *  *  tlie 
Isst  publication  to  be  fire  days  before  the  day 
set  for  the  hearing."  Held,  that  the  phrase 
*^blieation  for  three  auccesidTe  weeks"  means 
three  aaccesslTe  publications  In  a  weekly  news- 
paper on  Its  weekly  days  of  Uuue,  and  tiiat  a 
paUtcation  for  a  full  period  of  Zl  days  Is  not 
nqniied^-Sonthem  Indiana  By.  Co.  t.  Indian- 
apoUs  &  Ll  Ry.  Co..  168  Ind.  800,  81  N.  E. 
65, 13  L.  R.  A.  (N.  S.)  107. 

An  alleged  defect  in  a  service  by  publica- 
tion, because  not  published  for  a  sufficient 
Irngtb  of  time,  only  affords  ground  for  a  delay 
of  tbe  hearing,  and  it  was  not  error  for  the 
court  to  overrule  a  motion  to  set  aside  the  no- 
tice and  quash  the  publication  on  that  ground. 
-Id. 

Foe  Cases  fbom  Otheb  States, 

See  40  Cent.  Dio.  Proc.  |  133. 
See,  also,  32  Cyc.  pp.  48«,  487. 

I  111.  Operatiott  amd  effect. 

[a]  i9aii-185S) 
NoUce  by  publication  dispenses  with  a  cita- 
tfaML-Ctabb  T.  Atwood,  10  Ind.  381. 


[b]  <Sap.  1893) 

A  notice  by  publication  to  "Clark"  of  the 
IKDdency  of  proceedings  not  being  binding  on 
"Helen  I.  Clark,"  she  may  attack  such  pro- 
ceedings collaterally.— Clark  t.  Hillis,  134  Ind. 
421,  34  N.  B.  IS. 

(c]  (Sap.  18U) 

When  a  publication  of  notice  of  nonresi- 
dence  is  made,  the  presumption  must  prevail 
that  the  interested  party  becomes  acquainted 
with  the  notice;  at  least  such  party  will  be 
held  to  have  seen  it,  and  to  be  estopped  to  deny 
it.-JoDes  V.  Kohler,  37  N.  E.  S09, 137  Ind.  528, 
45  Am.  St  Rep.  215. 

Fob  Cases  fboh  Otueb  States. 

See  40  Cent.  Dio.  Proc.  ||  138,.  139. 

(D)  PRIVILEGES  AND  EXEMPTIONS. 

1 IIT.  Attemdamee  at  mmrt. 

Fob  Cases  fbou  Otheb  States, 

See  40  Cent.  Dio.  Proc  |{  146-151. 
See,  also,  32  Cyc.  pp.  ^00,  4B1. 

1 118.  —  Im  caaeraL 

M  (8ap.lS8>} 
A  nonresident,  who  comes  into  the  state  for 
the  sole  pnrpose  attending  and  testifying  in 
an  action  in  which  he  is  defendant,  is  exempt 
from  the  service  of  summons  in  a  suit  ot  the 
plaintiff  in  that  action.  Rer.  St  1881.  {  312, 
providing  that  in  cases  of  nonresidents  an  ac- 
tion may  be  commenced  and  summons  served  in 
any  coun^  where  they  may  be  found,  does  not 
alter  this  rule.— Wilson  t.  Donaldson,  117  Ind. 
356,  20  N.  B.  250,  10  Am.  St  Bep.  48,  S  L.  B. 
A.  266. 

Fob  Cases  rsoH  Otheb  States. 
See  40  Cbkt.  Dio.  Proc.  {  146. 
See,  also.  S2  Cyc.  pp.  491.  492. 

S  119.    Parties. 

[a]     (App.  1908) 

It  is  a  rule  of  public  policy,  recognized  at 
common  law,  aside  from  statute,  that  suitors  as 
well  as  witnesses  should  be  able  to  attend  judi- 
cial proceedings  outside  their  own  jurisdiction 
which  require  their  presence  without  being  held 
to  answer  there  an  adverse  proceeding  against 
them.— Minnich  v.  Packard,  42  Ind.  App.  371, 
85  N.  B.  787. 

Where  a  reiddent  of  New  York  came  into 
Indiana  to  tratify  as  a  witness  in  his  own  be- 
half in  a  cause  wlierein  he  was  a  party,  he  was 
privileged  from  the  service  of  a  summons  while 
necessarily  in  Indiana  for  the  purpose  of  attend- 
ing and  returning  from  the  trial.— Id. 

Bums'  Ann.  St  1901,  |  315,  permitting 
nonresidents  to  be  sued  and  summons  served  in 
any  county  where  they  may  be  found,  does  not 
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apply  to  a  citizen  of  another  state  who  comes 
into  Indiana  to  testify  in  a  cause  wherein  he  is 
a  party.— Id. 

Fob  Cases  fbom  Other  States, 

See  40  Cent.  Dig.  Proc.  SS  148,  149: 
See,  also,  32  Cyc.  pp.  492-494. 


(E)  RETURN  AND  PROOF  OF  SERVICK. 

Defects  as  ground  for  collateral  attack  on  judg- 
ment, see  Judgment,  §  491. 

Directions  for  return  in  process,  see  ante,  S  30. 

Falsity  as  affecting  foreign  jadgment,  see 
Judgment,  S  820. 

Falsity  as  ground  for  equitable  relief  against 
judgment,  see  Judqiient,  |  420. 

In  justices'  courts,  see  Justices  of  the  Peace, 
S  82. 

Liability  of  sheriff  or  constable  for  making  false 
return,  see  Shebiffs  and  Constables,  <i 
324. 

Of  service  on  corporation,  see  Cobpobations, 
§  507. 

Of  service  on  railroad  company,  see  Rail- 

BOADS,  §  24. 
Quashing  or  vacating,  see  post.  S  158. 

In  parttevlar  aetlons  or  pr€»ceedlBVB. 

See — 

Abbest,  E  3S. 
AiTAcnMENT,  g§  31&-328. 
Call  for  special  session  of  county  board.  Coun- 
ties, S  5-- 
I>IVOBCE,  §  80. 
lOxECUTlON,  IS  333-347,  444. 
UABNISBUmVT,  8  96. 

Nb  Exeat,  (  13. 
Replevin,  f  53. 
Scire  Facias,  {  9. 

S  127.  Nature  maA  ■•eewlt]'  Is  ■Muvml. 

[a]    (Sup.  1880) 

Under  Code  (2  Rev.  St.  1876,  p.  154)  {  292, 
providing  that  proof  of  service  of  any  notice 
required  to  be  served  on  any  party  shall  be, 
among  other  things,  the  written  admission  of 
the  defendant  and  that  the  admisaion  must  state 
the  time  and  place  of  service,  an  agreed  state- 
ment of  facts  in  writing  which  by  stipulation  a 
party  has  entered  into  and  on  which  a  cause 
involving  a  notice,  the  proof  of  which  was  in 
question,  was  tried,  providing  among  other 
things  that  the  notice  was  left  at  the  residence 
of  the  party  to  whom  the  notice  was  intended 
to  be  given  on  a  certain  date,  in  the  bands  of 
his  wife  during  his  temporal;  absence  from 
home,  is  a  sufficient  written  admleeion  of  the 
party  to  show  proof  of  the  service  of  the  no- 
tice.—McCoy  T.  Lochwood,  71  Ind.  819. 

FOB  Cases  noii  Otheb  States, 

See  40  Cent.  Dig.  Ptoc.  81  155,  157. 
See,  also,  32  Cyc.  pp.  496-498. 


8  128.  Statntory  prorUoHa. 

[al  [Sup.  ISSO) 
Under  Code  (2  Rev.  Sl  1876,  p.  IS 
providing  that  proof  of  the  service  of 
tice  required  to  be  served  on  any  pa: 
be,  among  other  things,  the  written  a 
of  the  "defendant,"  and  that  the  admiss 
state  the  time  and  place  of  the  service, 
"defendant"  means  party. — UcCoj  L 
71  Ind.  319. 

Fob  Cases  fboh  Otheb  States, 
See  40  OciiT.  Dia.  Froc.  |  156. 

9  131.  Time  for  auUiMC. 

[a]  (Sap.  U61) 
Process  returnable  at  a  day  fixed  I 
deemed  and  taken  to  be  retumal^  at 
day  by  enactment  of  the  Beviaed  Sta 
1843,  although  a  different  day  may  h 
In  the  process.— Davidson  t.  Alvord,  3 

Fob  Cases  fbom  Othes  States, 
See  40  Cent.  Dig.  Froc.  |  159; 
See,  also,  32  Cyc.  p.  497. 

8  132.  Form  and  Mqslaltes  of  Ml 
certlAoate. 

Fob  Cases  fbom  Othee  States, 
See  40  Cent.  Dig.  Proc.  81  104-11 
See,  also,  32  Cyc  pp.  498-509,  Kfi 

8133.    In  seseraL 

[a]     (Sap.  1908) 

A  sheriff's  return  on  n  summona 
show  when  the  summons  was  received 
since  the  action  is  not  commenced  until  I 
mons  is  delivered  to  him. — MarsliaU  T. 
171  Ind.  238,  86  N.  E.  339. 

Fob  Cases  fbom  Othbb  States, 
See  40  Cent.  Dio.  Proc.  8  164. 
«ee,  also,  32  Cyc.  pp.  408-600. 

8  134.  —  Persoxal  sarvlee. 

[a]  (9np.lBB2) 
The  sheriff's  return  showed  that  oni 
defendants  bad  been  "served,"  and  t 
others  were  '"not  found,"  etc.  Held,  thai 
service  was  shown  with  reasonable  cert 
Colerick  T.  Hooper,  3  Ind.  316,  S6  Ai 
505. 

lb]    (Ssp.  1877) 

Plaintiff,  the  wife  of  6.  W.,  sued  to 
possessiiHi  of  land  sold  under  a  mortgai 
closure,  and  dMcribed  herself  as  **Loi 
W.,"  bat  bad  been  described  in  the  at 
and  complaint  in  the  foreclosure  suit  at 
wife  of  G.  W.,"  and  In  the  sherirs 
thereof  as  "Ann  W."  Beld,  that  the 
showed  service  on  her  as  a  defendant  in  t 
closure  suit;  2  Rev.  St  1876,  p.  49,  |  J 
dering  immaterial  a  discrepancy  as 
Christian  name  of  a  person  fdentifled.— J 
v.  Patterson,  59  Ind.  237. 
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[e]  (Sap.  1878) 
Wbere  a  Bammons  is  blank  as  to  tbe  name 
«(  tbe  defendant,  and  the  sheriff's  return  names 
DO  one  on  whom  service  was  bad,  the  re  tarn  Is 
a  nnlUty,  and  givea  the  court  no  jurisdictioD. — 
Brooks  T.  Allen,  62  Ind.  401. 

Foe  Gabes  noM  Other  States, 

See  40  GkNT.  ma.  Proc.  SI  164-169,  176. 
Se«.  also,  32  Gyc.  pp.  501,  JSXXt. 

{135.         Swbatltmted  •*  OMutrmetiTe 
s«xv1m. 

M  (Sap.  USD 
A  sheriff's  return  stated  that  he  had  served 
a  ntmmons  by  leavins  a  copy  at  the  defendant's 
"tast  place  of  retddence."  Held,  that  under  Rev. 
St  1843,  such  a  return  showed  a  sufficient 
senrice.— Biyant  T.  State  ex  rel.  Quigtey,  5  Ind. 
245. 

Pi]  (Snp.  1873) 
When  the  statute  allows  a  summons  to  be 
served  on  the  defeodant  by  "leaving  a  copy 
thereof  at  his  last  place  of  residence,"  etc.,  a 
return  of  service  "by  copy  left  at  the  reaidence" 
of  the  defendant  is  suffident^Pigg  t.  Pigg,  43 
Ind.  UT. 

[C]     (Sap.  1884) 

A  sheriffs  return  stating  that  a  certain  de- 
fendant was  not  found  in  his  bailiwick,  and  fol- 
lowed by  a  certificate  stating  that  a  certain  per- 
son named  as  served  was  at  the  time  the  agent 
and  clerk  of  the  defendant  in  charge  of  ber 
store  at  a  certain  place,  and  that  such  defend- 
ant was  a  nonresident  of  tbe  state,  was  insuf- 
fident  to  show  any  valid  or  legal  summons  on 
[he  defendant,  or  on  such  person  as  the  agent 
or  clerk  of  defendant;  it  appearing  that  the 
agent  referred  to  was  a  defendant  in  tbe  suit 
and  the  service  of  the  summons  as  to  him  re- 
ferred to  in  the  certificate  was  the  service  on 
him  as  such  defendant  and  not  as  clerk  or  agent 
-Wright  V.  Mack,  95  Ind.  332;  Mathews  v. 
Mack,  90  Ind.  431. 

Fos  Casks  fbom  Otheb  States, 

See  40  Cekt.  Dig.  Proc.  gS  170-174. 
See,  also,  32  Cyc.  pp.  503-506. 

{ 13S,  Prooesa  mat  sevred* 
U]  <■■».  i»iO> 
In  an  action  ex  contractu  against  two,  the 
iheiiff's  return  of  "not  found"  as  to  one  does 
sot  authorise  tbe  plaintlfl^  under  St  1817,  p. 
2S,  to  proceed  to  Judgment  against  tbe  other 
alone;  a  return  of  "no  inhabitant  of  the  coun- 
ty being  necessary,  in  such  a  case,  by  that 
8tstute.~Morris  v.  Knight,  1  Blackf.  106. 

[b]  (Sap.  1843) 
In  assumpsit,  against  A.,  B.,  C,  and  D., 
the  aberiff  returned  the  writ  served  as  to  A. 
and  B.,  and  "not  found"  as  to  C.  and  D.,  but 
stated  in  his  return  that  be  did  not  go  to  the 
bonse  of  D.  by  order  of  plaintiff's  attorney. 
Held,  that  there  was  no  legal  return  of  "not 


found"  as  to  D.—Lodge  v.  State  Bank,  6  Blackt 
067. 

Fob  Cases  noH  Otheb  States, 
See  40  Cent.  Dig.  Proc.  |  175. 
Seei  al90,  82  Cyc.  pp.  506,  507. 

S  137.  Form  and  reqnialtM  of  aftdsTlt  of 

serrloe. 

W  (SKp.l87fi) 
When  a  summons  has  been  personally  serv- 
ed out  of  the  State,  it  must  be  shown  by  affidavit 
that  tbe  person  served  is  tbe  identical  person 
named  in  tbe  action  or  proceeding.  It  is  not 
sufficient  to  show  by  afiidavit  that  the  person 
served  acknowledged  himself  to  be  such  identical 
person. — Cole  v.  Allen,  51  Ind.  122. 

For  Cases  fbom  Otheb  States, 

See  40  Cent.  Dig.  Proc.  Sg  177-18a 
See,  also,  32  Cyc  pp.  607-509. 

§  138.  Proof  of  lorvtoe  Itj  pvAlleatloB. 

[a]  (Sap.  1892) 
An  affidavit  of  publication  stated  that  "tbe 
notice  was  duly  published  •  •  •  for  three 
weeks  cousecutivelj,  the  first  of  which  publica- 
tions was  on  the  Xltb  day  of  September,  1800, 
and  the  last  on  the  25tb  day  of  September, 
1890."  Held,  that  the  affidavit  showed  three 
publications,  tbe  first  and  third  publications 
being  on  the  dates  named,  respectively,  and  the 
second  on  an  intervening  date.— Curry  v.  State, 
131  Ind.  430,  31  M.  E.  86;  Gilchrist  t.  Same, 
131  Ind.  600,  31  M.  E.  86. 

n>]    (App.  1M8) 

Under  Bums'  Ann.  St  1908,  $  504  (Bunaf 
Ann.  St  1901,  |  489),  providing  that  proof  of 
service  of  any  process  issued  by  the  conrt  or  ot 
any  notice  required  to  be  served  on  any  party 
shall  be  as  follows:  "  •  *  *  OUrd:  In  esse 
of  publication,  a  printed  copy  with  tbe  affidavit 
of  the  printer,  his  foreman  or  clerk  or  of  any 
competent  witness"— a  paper  purporting  to  be 
an  affidavit  of  publication  of  notice  of  an  action 
was  insufficient  where  no  name  wss  subscribed 
to  the  jurat.— Deputy  v.  DoUarbide,  42  Ind. 
App.  554,  86  N.  B.  344. 

Fob  Cases  fboic  Otheb  States, 

See  40  Cent.  Dio.  Proc.  |g  181-186. 
See,  abw.  32  Cyc.  pp.  609-511. 

S  140.  Operatiwa  amd  eSoot  Im  conoTol. 

[a]  <8iip.l8fi8) 

A  return  of  service  of  summons  showing 
service  on  October  16th,  returnable  to  tbe  cir- 
cuit court,  which  commenced  its  session  October 
27th,  shows  a  service  at  least  10  days  prior  to 
the  first  day  of  the  term. — Adams  v.  Heinsheiro- 
er,  11  Ind.  279;  Same  v.  Weybright,  Id.  300. 

[b]  (Sup.  1658) 

A  return,  "Served  by  reading,"  implies  "to 
tbe  defendant." — Holsinger  v.  Dunham,  11  Ind. 
346;  Chandler  v.  Miller,  Id.  382. 
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[C]     (S«p.  187« 

The  return  of  an  officer  on  mesne  or  final 
process  can  be  evidence  ot  the  facts  stated  there- 
in only  when  such  facts  recited  are  official  acts 
done  in  the  ordinary  and  usual  course  of  pro- 
ceedings. Matters  of  opinion  or  excuse  for  fail- 
nre  to  perform  a  duty  cannot  be  made  evidence 
by  sUtin^  them  in  the  retam.— Splahn  t.  Gil- 
lespie, 48  Ind.  397. 

Fob  Cases  ntou  Otheb  States. 

See  40  Cent.  Dig.  Proc.  H  187,  ISa 
See,  also,  32  Cyc.  pp.  511-518. 

1 141.  OonclusiTe&eM  of  return  or  oer- 
Hfloate  In  senerol. 

[a]  An  officer's  return  of  the  service  of  pro- 
cess is  conclusive  upon  the  parties  to  the  suit 
in  which  the  process  is  issued. — (Sup.  1877) 
Johnson  v.  Patterson,  59  Ind.  237;  (1882) 
Johnston  Harvester  Co.  Bartley,  81  Ind.  400; 
(1882)  Cavanaugh  t.  Smith,  84  Ind.  380. 

[b]  (Sap.lSBl) 

The  sheriff's  return  to  a  aammons  in  an 
action  In  which  judgment  was  entered  cannot 
be  contradicted  on  motion  for  a  nunc  pro  tunc 
amendment  of  the  summons. — State  T.  X>avis,  73 
Ind.  858. 

[c]  (Bap.  ISSl) 

In  a  suit  to  restrain  the  enforcement  of  a 
judgment,  an  averment  in  the  complaint  that 
no  summons  was  served  avails  nothing  against 
the  statement  in  the  record  and  in  the  officer's 
return  that  process  was  served.— Home  t.  Con- 
duitt,  70  Ind.  598. 

[d]  (Smp.  1884) 

An  officer  cannot  contradict  his  return. — 
State  ex  leL  Clark  v.  asney.  05  Ind.  265. 

[•]  (Avv.un) 

Jniisdiction  of  the  court  Is  conclusively  es- 
tablished by  the  sberilTs  return  iliowing  serv- 
ice of  summons  upon  a  defendant,  though  there 
was  in  &iet  no  service.— <3roff  t.  Warner,  88 
N.  E.  609. 

Fob  Cases  fboh  Otheb  States, 

See  40  Cbht.  Dig.  Proc.  H  1S9-1S2;  VI 

CkNT.  Dig.  Corp.  i  1997. 
See,  also,  32  Oc  pp.  514-518,  559;  note, 
124  Am.  St  Rep.  756. 

I14S.  Collatona  attaek. 

M  (Bnper.  UT2) 
Where  it  Is  shown  by  return  that  a  sum- 
mons has  been  served  in  accordance  with  the 
provisions  of  the  statute,  the  party  served  can- 
not, in  a  collateral  proceeding,  show  by  parol 
that  he  liad  no  notice  of  the  action  in  which 
the  summons  issued.— Gillespie  t.  Splalin,  Wils. 
228. 

[b]  CS«p.lS74) 

■  Where  the  return  of  a  sheriff  to  a  summons 
shows  that  it  was  served  1^  leavit^  a  copy  at 
the  last  usual  place  of  residence  of  the  defend- 


ant, it  will  be  sufficient  to  show  personal  serv- 
ice, and  it  cannot  be  impeached  in  a  collateiul 
proceeding.— Splahn  v.  GiUespie,  48  Ind.  S97. 

Ce]  (Biip.1884) 

In  a  Boit  to  set  aside  a  default,  the  sher- 
iff's return  of  summons  in  the  former  action, 
showing  service  of  summons,  cannot  be  ques- 
tioned.—Nidiols  T.  Nichols,  96  Ind.  433. 

Ul     (App.  U06) 

A  sheriffs  return  regular  on  its  face, 
showing  service  of  summons  by  leaving  a  true 
and  certified  copy  at  defendant's  last  and  legal 
place  of  residence,  is,  in  the  absence  of  fraud, 
conclusive  against  collateral  attach.— Tyler  t. 
Davi^  75  N.  B.  8.  37  Ind.  App.  557. 

For  Caseb  fbou  Otheb  States, 
See  40  Cent.  Dig.  Proc.  S  193. 
See,  also,  32  Oyc  p.  618. 

1 143.  Grounds  for  ImpeMldBC  MF  eOMw 
tradioting. 

[a]  (Sap.  1906) 

Where  process  was  not  in  tact  served  by 
the  officer,  and  a  false  return  was  procured  by 
the  fraudulent  acts  of  plaint!.!,  or  by  a  con- 
spiracy between  him  and  the  officer,  the  re- 
turn was  not  conclusive.— Meyer  v.  Wilson,  76 
N.  E.  748,  166  Ind.  651. 

Fob  Cases  fboh  Otheb  States, 
See  32  Cyc.  pp.  514^-518. 

i  144.  Evidanee  as  to  serrloe. 

Fob  Cases  fboh  Otueb  States, 

See  40  Cest.  Dig.  Proc.  $|  194r-a05. 
See.  also,  32  Cyc  pp.  513,  514. 

{ 145.  ^—  PrasnmptloHS  amd  feardaa  of 

proof. 

Service  of  call  for  special  session  of  county 
board,  see  Counties,  {  62. 

M  (8np.im) 
Where  a  return  of  service  of  summons.  In 
an  action  against  a  railroad  for  killing  stock, 
recites  that  It  was  served  by  certified  copy  on  a 
conductor  of  a  freight  train,  it  will  be  pre- 
sumed, In  the  absence  of  proof  to  tlie  contrary, 
that  it  was  served  In  the  county  whence  it 
issued  upon  the  conductor  of  a  freight  train 
passing  tbrou^  said  county.— Ohio  &  U.  B.  Co. 
T.  Quier,  16  Ind.  440;  Same  v.  Clement,  Id. 
473. 

[b]  (Sap.  1892) 

Where  persons  served  with  process  reside 
within  the  county  of  the  officer  serving  it,  or, 
like  conductors  of  railways,  are  constantly  pass* 
ing  through  it,  and  the  return  is  silent  as  to 
place  of  service,  it  will  be  presumed  that  the 
officer  acted  within  the  limits  of  his  jurisdic- 
tion.—Baltimore  &  O.  R.  Co.  V.  Brant,  132  Ind. 
37.  31  N.  E.  464. 

[c]  CAP*.  1»» 

In  the  absence  of  a  showiii«  to  the  con- 
trary, it  is  presumed  that  summons  was  served 
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OD  the  defendaDt  named  in  the  compUint — 
I'nioD  Traction  Co.  v.  Barnett,  07  N.  E.  205, 
31  Ind.  App.  467. 

Fob  Cases  from  Other  States, 

See  40  Cent.  Diq.  Proc.  H  194-19&. 
8«e,  also,  32  Cyc.  p.  513. 

1 146.           AdmlsalbUltT  la  central. 

[k1    (Sup.  IS39) 

EMdence  is  admissible  to  prove  to  the 
conrt  that  at  the  time  of  the  service  of  a  writ 
it  was  not  sealed,  and  did  not  contain  the 
name  of  the  county  in  vrhich  it  was  Issned.— 
Pope  V.  Anthony,  5  Blacl(f.  212. 

Ebl    (Sap.  188G) 
It  is  competent  to  permit  evidence  that  an 
affidavit  of  posting  of  notice  was  sworn  to. — 
Winiams  t.  Stevenson.  103  Ind.  248.  2  N. 

E.  72& 

For  Cabks  noH  Other  States. 
See  40  CKTtr.  Die.  Proc.  |  200. 
See,  also,  32  Cyc.  pp.  513,  514. 

1 148.    Erldenee  to  impaaeh  or  eon- 

tradlot  return,  eertUeat«»  or 
nffldATit  of  serrlee. 

[a]  (Sup.  18S1) 

Evidence  cannot  be  received  to  contradict 
a  aberitr s  return  on  a  sammonB.— Birch  v. 
Frantz,  77  Ind.  199. 

[b]  (8np.l88S) 

When  a  constable  has.  without  objection, 
given  evidence  in  apparent  contradiction  to  his 
letam  on  a  process,  he  may  be  qnestioned  fur- 
ther for  the  pnipose  of  explaining  such  con- 
tradiction.—SUte  ex  re).  Maggard  v.  Caldwell, 
115  Ind.  6.  17  N.  E.  185. 

[e]  (Sup.  1895) 
Where,  in  an  action  against  a  corporation 
for  wrongful  death,  the  return  of  service  redted 
Ibat  the  process  was  served  on  a  wharf  master, 
wlio  received  and  discharged  freight  for  the  de- 
fendant and  transacted  business  in  its  name, 
ioeh  return  was  not  impeached  by  general  state- 
ments and  conclusions  set  forth  in  affidavits 
that  the  person  served  was  not  an  agent  of  the 
corporation.— Memphis  &  C.  Packet  Ca  t.  Pili- 
ey.  40  N.  E.  S27, 142  Ind.  304. 

For  Cases  from  Other  States. 
See  40  Cent,  Dig.  Proc.  |  201. 
See,  also,  32  Cyc.  pp.  514-618. 

1149.  —  Wolchi  mmA  nfleioney. 

[a]    (Sop.  1874) 
Between  third  parties,  the  return  of  an  of- 
ficer is  prima  facie  evidence  only  of  matters 
stated  in  the  return.— Spiahn  v.  Gillespie,  48 
lad.  897. 

tb]  (Sns.Uin 

The  return  of  a  sheriff  indorsed  on  a  smn- 

tDoos  is  evidence  of  a  high  grade,  abundantly 


sufficient  of  itself  to  sustain  a  finding  of  proper 
service,  as  against  evidence  tending  to  show  no 
service.— Murrer  v.  Security  Co.,  30  N.  B.  870, 
131  lud.  35. 

Fob  Cases  from  Other  States, 

See  40  Cent.  Dig.  Proc.  U  188,  202-205. 
See,  also,  32  Cyc.  pp.  516,  617. 


m.  PETEOTS.  OBJBOTIOKS,  AMD 
AMENDMEirT. 

Grounds  for  abatement,  see  Abateubiit  and 

REVIVAL,  I  80. 
Grounds  for  collateral  attack  on  judgment,  see 

Judgment,  {  490. 
Grounds  for  contloaance,  see  Oohtihuahce, 

1  11. 

Grounds  for  dismissal  of  action  or  nonsuit,  see 
Dismissal  and  Nonsuit,  {|  60,  57. 

Grounds  for  new  trial,  see  New  Trial,  f  16. 

Grounds  for  opening  or  vacating  judgment,  see 
Judgment,  {  350. 

Id  condemnation  proceedings,  see  Eminent  Do- 
main, {  184. 

In  execution  proceedings,  see  Execution,  H 
07,  338. 

In  justices*  courts,  see  Justices  of  the  Peace. 

2  83. 

T^iability  of  sheriff  or  constable  for  failure  to 
serve  or  delay  or  defect  in  service,  see  Sbeb- 
ipFs  AND  Constables,  }  101. 

Litigation  on  motion  to  amend  of  right  to  have 
a  default  and  judgment  set  aside,  see  Judg- 
ment, I  135. 

Time  for  objection  to  eervice  of  process  on  rail- 
road company,  see  Railroads,  {  24. 

Waiver  of  service  on  infant  by  guardian  ad  li- 
tem, see  Infants,  S  84. 

S  151.  Invalldltr  or  irrecnlarity  of  pro- 
eess  and  serHoe  in  (enersL 

[a]    (Sup.  ISU) 

If  suit  is  improperly  commenced  tiy  ca. 
res.  instead  of  a  summons,  the  defendant  has  a 
right,  for  that  reason,  to  be  discharged  from 
custody,  but  not  to  have  the  suit  dismissed, — 
Ritteuour  v.  McCausland,  6  Biackf.  540. 

For  Cases  from  Other  States. 
See  40  Cent.  Dig.  Proc.  8  206. 
See,  also,  32  Cyc  pp.  518,  619. 

{  162.  Defeota  nmd  Imcnlnxitles  la  writ 
or  otli«r  prooeis  or  notloo. 

la]     (Sap.  18S0) 

A  process  not  issued  in  strict  conformity 
with  the  law,  the  defects  in  which  appear  upon 
the  face  of  the  process  or  by  reference  to  ex- 
trinsic facts,  la  irregular,  whether  such  defects 
render  the  process  void  or  only  voidable.— Doe 
ex  dem.  Cooper  v.  Barter,  2  Ind.  252. 

lb]  (Snp.l8Sl) 

Where  process  Is  returnable  to  the  next 

term  of  court,  it  is  not  vitiated  by  naming  en 
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eriDQeoos  day  for  the  aittiog  of  the  court.— 
Deiui7  T.  Oraeter,  17  Ind.  107. 

Fob  Cases  fbok  Otheb  States, 
Sr  40  Gent.  Dio.  Pioc.  S  200. 
See,  also,  82  Cyc  pp.  510-^2. 

1 186.  IfeoMcitT'  and  mode  mt  ofejeetloa 
is  ceneral. 

[a]     (Sdd.  1822) 

In  a  suit,  by  notice  and  motion,  ander  the 
statute  (St.  1807,  p.  450;  St.  1813,  p.  106)  re- 
quiring a  sheriff  to  pay  over  money  collected  on 
an  executioii,  it  is  irregular  to  move  to  quash 
the  notice  for  an  insufficient  description  of  the 
cause  of  action;  the  defendant  should  demur. — 
DawsoD  V.  Shaver,  1  Blackf.  204. 

[bl  (Stiv.U8S) 

Where  the  complaint  does  not  show  that 
the  Bummons  waa  prematurely  laaued,  a  de- 
murrer based  upon  that  defect  ia  bBd.^Hii8t  t. 
Conn,  12  Ind.  257. 

[C]    (Sop.  1881) 

Where  service  of  process  appears  to  be 
regular  on  the  face  of  the  return  of  the  sheriff, 
the  insufficiency  thereof  can  only  be  raised  by 
aa  answer  stating  extrinsic  facta. — ^^Etna  Ins. 
Co.  V.  Black,  80  Ind.  513. 

[d]    (Snp.  18S7] 

Where  a  writ  is  served  on  a  party  by  a 
wrong  name,  and  he  fails  to  appear  and  plead 
the  misnomer,  he  is  concluded;  and  in  all  fu- 
ture proeeedingB  may  be  connected  with  the 
judgment  by  proper  averment.— Vogel  v.  Brown 
Tp.,  14  N.  E.  77,  112  Ind.  299,  2  Am.  St  Rep. 
1S7. 

Fob  Cases  fboh  Otoeb  States, 

See  40  Cent.  Diq.  Proc.  |  210 ;  1  Cent. 

Dig.  Abate.  &  B.  H  171,  174. 
See,  also.  32  Cyc.  pp.  524-52a 

1 156*   Time  f«  objeetlon. 

[a]  (Sd».  1818) 

Where  a  motion  to  qnasb  a  summons  and 
petition  on  the  ground  that  plaintiff's  name 
was  not  signed  to  the  petition,  and  that  the 
summons  did  not  pursue  the  statute,  in  that  it 
failed  to  state,  after  requiring  defendant  to  an- 
swer, that  otherwise  final  judgment  would  t>e 
entered  up  against  him  by  default,  was  not 
made  until  three  terms  had  passed,  and  defend- 
ant in  the  meantime  had  obtained  orders  for 
taking  depositiona  at  two  several  terms,  it  was 
too  late  to  take  advantage  of  such  informalities 
either  by  plea  or  motion.— Miller  t.  Green,  1 
Blackf.  469. 

[b]  (8«p.lSS3) 

A  cause  being  called  on  the  first  day  of 
the  term,  the  parties  agreed  that  they  had  ap- 
pointed the  next  day  for  trial;  and,  on  the 
plaintiffs  motion,  the  defendant  waa  ruled  to 
idead  on  the  next  day,  he  reserving  the  right 
to  plead  in  abatement  ffeld,  that  these  clr- 
camstances   did   not   preclude   the  defendant 


from  afterwards  moving  on  tlie  day  the  rule 
was  granted  to  quash  the  writ— Shirley  t.  Ha- 
gar.  3  Blackf.  225. 

Fob  Cases  fbou  Othkb  States. 

See  40  Cent.  I>ig.  Proc.  f  211. 
See.  also,  32  Cyc.  pp.  527-530. 

S  1ST.  QnuUnc  or  vaeatiiis  writ  or  otb- 
er  priHsesa  or  Aotloe. 

Right  to  quash  summons  for  want  of  aignature 
of  complaint  aa  against  motion  to  amend  com- 
plaint, see  Pu^ADiNO,  f  271. 

[a]  rSnp.  1818) 

Where  the  summons  does  not  pursue  the 
statute,  in  that  it  omits  the  words  "or  other- 
wise final  Judgment  will  he  entered  up  against 
him  by  default,"  and  the  plainUflTa  name  is 
omitted  from  the  foot  of  the  petition,  such  In- 
formalitiea,  when  urged  in  a  motion  to  quash 
or  otherwiae,  are  entitled  to  no  more  indal- 
gence  than  a  dilatory  plea.^UIiller  t.  Qreen,  1 
Blackf.  409. 

[b]  (Sap.  1S50) 

The  fact  that  a  resident  defendant,  tem- 
porarily absent  in  another -state,  on  whom  a 
writ  was  served  by  leaving  it  at  his  place  of 
residence,  as  authorized  by  Rev.  St  p.  674,  | 
23,  was  not  actually  notified  of  the  suit  until 
the  first  day  of  the  term  at  which  the  summons 
was  returnable,  constituted  no  reason  for  set- 
ting aside  the  writ— Conwell  v.  Atwood,  2  Ind. 
280. 

[c]  rSnp.  1869) 

A  summons  issued  before  complaint  filed 
may  be  set  aside.— Hnst  v.  Conn,  12  Ind.  257. 

[d]  (Snp.  1880) 

A  summons  will  not,  according  to  Code,  | 
37,  be  set  aside  merely  because  it  was  made 
retHmable  in  vacation.— Ross  t.  Glass,  70  Ind. 

391. 

[e]  (Snp.  1888) 

The  failure  of  a  party  or  his  attorney  to 
sign  a  complaint  is  not  available  on  motion  to 
quash  the  summons. — Sims  v.  Dame^  113  Ind. 
127,  15  N.  E.  217. 

It}  (Snp.  1891) 
Under  Rev.  St  1881,  §  658,  providing  that 
no  judgment  shall  be  reversed  in  the  Supreme 
Court  for  any  defect  which  by  law  might  be 
amended  in  the  court  below,  the  overruling  of 
a  motion  to  quash  a  summons,  for  the  reason 
that  the  Christian  names  of  the  plaintiffs  were 
not  given  in  full  in  the  summons,  though  they 
were  set  out  in  the  complaint,  is  not  reversible 
error.— Mansfield  T.  Shipp,  12S  Ind.  55,  27  N. 
E.  427. 

[g]  (Apip.189?) 

Rev.  St.  1804,  {  524  (Rev.  St  ISSl,  I 
516),  provides  that  an  action  wlU  stand  for 
trial  at  the  first  term,  where  die  summons  has 
been  served  10  days  before  the  first  day  of  the 
term,  but  that  plaintiff  may  cause  it  to  stand 
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for  trial  at  a  pending  term,  if,  when  be  aska 
for  Baaunoaa,  be,  by  indorsement  on  tne  com- 
plaint, ahall  bare  fixed  the  day  dnring  sucb 
pending  term  or  next  term  on  which  the  de- 
fendant Bball  appear,  and  such  day  shall  be 
stated  in  the  summons  when  iaaued.  A  com- 
plaint filed  bore  the  indorsement  that  the  clerk 
shonld  "set  this  cause  of  action  down  for  an- 
swer and  trial"  on  a  certain  day  fixed.  Held 
that,  even  if  the  indorsement  on  the  summons 
was  defective,  yet  aa  the  clerk,  ia  issuing  the 
ranimoDs,  accepted  it  as  sufficient,  and  named 
the  day  fixed  therein  ks  that  on  which  the  de- 
fendants shonld  appear,  it  was  not  error  to 
oTermle  a  motion  to  set  aside  the  summons 
and  service,  whether  the  cause  should  hare  been 
eontlDned  or  not— Axtell  t.  WoriimaD,  46  N. 
E.  472,  17  Ind.  App.  102. 

m    {A»p.  IBIO) 

It  Is  competent  for  a  plaintiff  to  orally 
direct  the  issuing  of  the  summons,  and  if  the 
Bommons  commands  an  appearance  at  a  time 
not  authorized  by  law,  it  would  be  a  good  sum- 
mons for  the  next  tenn,  and  there  would  be  no 
lEround  for  quashing  It,  but  a  reason  for  con- 
tinuance only.— Town  of  Knox  t.  Ooldlng,  91 
X.  E.  867. 

For  Cases  fbom  Otheb  States, 

See  40  Cent.  Dio.  Proc.  S|  212-217. 
See,  also,  32  C^c  pp.  619-522. 

1158.  Qusk^B  or  TSMtlns  sarrlee  ot 
ntvrm  ov  proof  tlwravf  in  sea- 
end. 

M  (Sup.  1864) 
By  Rev.  St  1843,  the  service  of  a  sum- 
inoDs  muBt  be  set  aside,  where  the  name  of  the 
plaintiffs  attorney  was  not  indorsed  on  the 
stimiDons,  unless  the  irregularity  is  waived. — 
Hotchens  t.  Latimer,  5  Ind.  67. 

[b]  (Ap*.t8H} 

Where  the  sommons  Is  served  apon  the 
proper  officer  of  a  corporation,  tmt  the  fdierifTs 
return  does  not  show  such  ftict,  the  retnra 
■boald  be  set  aside;  tmt  a  refnsiU  so  to  do  is 
not  reverrible  error,  under  Rev.  St.  18D^  } 
670  (ReT.  St  1881,  |  providing  that  no 

Judgment  shall  be  reversed  for  any  defect  in 
the  returns  which  might  have  been  legally 
amended  In  the  conrt  below,  when  It  appears 
that  the  merits  have  been  fairly  determined.— 
Sapreme  Conndl  of  Catholic  Benevolent  Le^on 
T.  Boyle,  10  Ind.  App.  301,  37  N.  E.  1105. 

[c]  (Ap*.  im) 

In  an  action  against  a  foreign  corporation, 
a  motion  to  quash  the  return  to  the  summons, 
reciting  service  on  one  K..  its  agent  on  ground 
it  WAS  not  had  on  an  anthorlzed  agent, 
was  properly  overruled,  since,  if  K.  was  not 
Its  agent  that  was  a  question  of  fact  for  the 
coort  on  a  proper  plea. — ^WoAingmen's  Mut. 
Protective  Aas'n  of  Benton  Harbor,  Mich.,  v. 
SwansoQ.  43  Ind.  App.  37f>,  87  N.  R  6G8. 


Fob  Casiss  fbou  Otheb  States, 

See  40  Cent.  Dig.  Proc.  S§  218-220. 
See,  also,  32  Cyc  pp.  5'J2-524. 

I  159.  Vaoatlac   order   for  pmbllcatloB 
and  aorvloo  tlMroudon 

[*]    (App.  189S) 

Notice  by  publication  will  not  be  set  aside 
though  the  complaint  be  defective,  where  the 
affidavit  on  which  sucb  notice  is  based  is  suffi- 
cient.—Mehrboff  V.  Diffenbacker,  4  Ind.  App 
447,  31  N.  B.  41. 

Fob  Cases  fbom  Otheb  States, 

See  40  Cent.  Dig.  Proc.  H  221,  222! 
See.  also,  32  Cyc  p.  524. 

1 161.  Amendment  of  defects. 

Amendment  of  judgment  as  to  process,  see 

JUDGUENT,  I  311. 

F^fCect  of  amendment  on  admissibility  of  deposi- 
tions, see  impositions,  |  06. 

Fob  Cases  fbou  Otheb  States, 

See  40  Cent.  Dig.  Proc.  176,  224-249. 
See,  also,  82  Cyc.  pp.  531-541. 

1 163.         \(Ut  or  oihor  process  or  mo- 

tioa. 

[a]  {9np.  1840) 

If  the  plaintiff  file  a  pnecipe  in  his  r^ht 
name,  and  the  clerk  misspell  It  in  the  writ,  the 
writ  may  be  amended  by  the  pnecipe.— Beck  v. 
WUIiams,  6  Blackf.  374. 

[b]  (Sap.  1842) 

The  clerk  having  omitted  to  state  in  a 
capias  ad  respondendum  the  nature  of  the  ac- 
tion or  the  amount  claimed,  it  was  held  that 
the  mistalce  might  be  amended  by  the  preecipe. 
—State  ex  rel.  Bird  v.  Hood,  6  Blackf.  260. 

[e]  (Smp.  U49> 
A  writ  in  favor  of  "W.  and  H.,"  the  pre- 
cipe and  declaration  containing  their  fall  names, 
may  be  amended  by  Inserting  their  full  names. 
— Nimmon  V.  Worthtngton,  1  Ind.  376,  Smith, 
22& 

A  writ  describing  the  plaintiffs  as  "W.  and 
H.,"  they  being  described  In  the  pnecipe  and 
declaration  as  "B.  W.  and  J.  H.,"  may  be 
amended,  on  motion,  without  terms.— Id. 

[d]    (Sup.  1854) 

Where  an  amendment  was  made  to  a  dec- 
laration, and  thereby  a  variance  was  produced 
between  the  declaration  and  the  writ,  an  amend- 
ment to  the  writ  ought  also  to  have  been  grant- 
ed.—State  V.  Bryant  6  Ind.  192. 

[•]      (Snp.  18E6) 

Where  there  is  a  variance  between  the  pro- 
cess and  the  complaint  an  amendment  may  be 
allowed,  so  that  they  may  be  made  to  accord 
with  each  other.— Rile;     Murray,  8  Ind.  354. 

[f]  If  process  was  amendable  for  any  defect 
below,  it  will  be  regarded  as  amended  on  ap- 
peal.—(Sup.  1857)  Kaufman  r.  Sampson,  9  Ind. 
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520.  affirmed  Same  T.  Forchbdmdr  (185S)  10 
iDd.  419. 

SummoDa  served  10  days  before  the  first 
day  of  the  term,  which  was  on  the  Ist  day  of 
October,  commanding  defendants  to  appear  on 
the  second  day  of  the  term  to  be  held  on  tbe 
first  Monday  of  October,  was  amendable  on  mo- 
tion.—Id. 

[El     (Sop*  1880) 

Under  Code,  8  37,  providing  that  no  sum- 
mons or  the  service  thereof  shall  be  set  aside 
or  t>e  adjudged  insafficient  where  there  is  sutfi- 
cieot  substance  about  either  to  inform  the  pai^ 
ty  on  whom  it  may  be  served  that  there  is  an 
action  instituted  against  him,  where  summons 
is  defective  merely  as  to  tbe  ^dicial  day  on 
which  the  defendants  are  to  appear  and  answer, 
but  serves  the  purpose  of  bringing  tbe  parties 
on  wbom  it  is  served  into  court,  it  is  amendable 
to  make  it  conform  to  tbe  indorsement  on  the 
complaint.— Donkle  v.  dston,  71  Ind.  585. 

[b]  (Sap.  1881) 

The  omission  of  a  aeal  on  a  writ  is  an 
amendable  de£ecL— State  v.  Davis,  73  Ind.  8^. 

[1]  (Sap.  1882) 
A  complaint  by  mistake  called  defendant 
"Jacob  S.,"  instead  of  "Joseph  S." ;  but  the 
summons,  though  following  the  complaint,  was 
served  on  "Joseph  S."  The  complaint  was 
amended.  Held,  that  the  summons  could  be 
amended  to  conform  thereto).— >Shackman  v.  Lit- 
tle, 87  Ind.  181. 

m  (Sop.  1883) 
A  summons  naming  the  defendant  a  "rail- 
road" company,  when  it  was  in  fact  a  "rail- 
way" company,  may  be  amended  after  default 
and  judgment— Chicago  ft  I.  Air  Line  Hy. 
Co.  V.  Johnston,  89  Ind.  88. 

Fob  Casks  mou  Otheb  States, 

See  40  Cent.  Dio.  Proc  IS  224-238. 
See,  also,  32  Cyc.  pp.  531-534. 

1 164.  -~  B«tmn  vf  proof  of  sorrloo  ia 
senoraL 

Amendment  by  tfherilf  after  expiration  of  term 
of  office,  see  Shebutb  and  Constables,  i 
83. 

Return  on  execution,  see  Execution,  |  444. 
Right  to  trial  by  jury  in  proceedings  to  amend 
return,  see  Jubt,  I  19. 

[a]    (Snp.  1860) 

An  officer  should  be  permitted,  on  leave 
asked  of  the  court,  to  so  amend  his  return  to 
a  writ  as  to  show  the  actual  manner  of  serv- 
ice.—Jackson  T.  Ohio  ft  M.  R.  Co.,  15  Ind.  192. 

tb]    (Sap.  1881) 
A  sheriff  has  a  ri^t,  with  the  leave  of 
court,  to  amoid  his  Ktum  so  as  to  state  tbe 
facts,— Walker  v.  Shelbyrille  &  B.  Turnpike  Co., 
80  Ind.  452. 

[c]  (Sup.  1S83) 

A  motion  to  permit  an  amendment  of  a 
sheriff's  return  requires  no  formal  proceedings, 


such  as  an  Issue,  trial,  etc.,  but  leave  may  be 
granted  informally  in  a  proper  case.— Wilcox 
T.  Mondy,  89  Ind.  2S2. 

m  <App.l892) 

An  amendment  to  tbe  retnm  of  a  som- 
mons  speaks  from  tbe  date  of  the  return. — Hea- 
ton  V.  Peterson,  6  Ind.  App.  1,  31  N.  B.  1133. 

Fob  CAms  raoic  Otbeb  States, 

See  40  CkNT.  Dio.  Proc.  H  176,  289-248 ; 

12  Cent.  Dig.  Corp.  |  2000. 
See,  also,  32  Cyc.  pp.  537-689;   note,  13 

Am.  Dec.  178. 

1 166.  —  PriKieedlmss   tvr   serrioe  by 
pnbUoatlom  oad  provf  'f  mmwm- 

iee. 

[a]    (Sup.  1882) 
Proof  of  notice  by  publicadon  mar  be 
amended  so  as  to  show  the  true  date  of  the  pnV 
lication.— Barkley  T.  Tapp,  87  Ind.  25. 

Fob  Cases  fboh  Othbb  States, 
See  40  Cent.  Dig.  Proc.  §  240. 
See,  also,  32  Cyc  p.  53G. 

1 166.  Waiver  of  defects  nmd  obJootloBS. 

Waiver  by  appearance,  see  Appearance,  f  24. 

[al    (Snp.  1826) 

Any  objection  which  might  have  been  arged 
to  a  process  is  waived  by  pleading  to  tbe  mer- 
its.—Hays  V.  McKee,  2  Blackf.  11. 

Fob  Cases  fbom  Otheb  States, 

See  40  Cent.  Dig.  Proc.  IS  210,  250-255. 
See,  also,  32  Cyc  p.  530. 

I  167.  Cure  of  dofeots  Iby  SKbaoqnomi 
proeeedlass. 

[a]  (Sop.  1907) 
Where  a  return  of  process  shows  that  there 
was  no  service  whatever  upon  a  person  autbor- 
ixed  by  the  statute  to  accept  service,  the  mat- 
ter is  not  cured  by  Bums'  Ann.  St  1901,  f  319, 
providing  that  no  summma  or  service  thereon 
shall  be  set  aside,  where  there  is  eufficieat  sub- 
stance about  either  to  inform  the  party  on  whom 
it  may  be  served  that  there  is  an  acti<ni  iostitut* 
ed  against  him,  tbe  plaintiff,  court,  and  time 
when  he  is  required  to  appear. — Southern  In- 
diana Ry.  Co.  r.  Indianapolis  ft  L.  Ry.  Co.,  16S- 
Ind.  860,  81 M.  B.  65,  IS  L.  R.  A.  (N.  8.)  107. 

Fob  Cases  from  Otiieb  States, 

See  40  Cent.  Dig.  Proc  {  250;  12  Cent. 
Dig.  Corp.  |  2000. 


IV.  ABUSE  OF  PROCESS. 

As  contempt  of  court,  see  CTontempt,  {  11. 

False  Imprisonment,  see  False  Iupbisonment. 

Liability  of  sheriff  or  constable  for  wrongful 
levy  or  otber  taking  of  property,  see  Shbb- 
iFFs  AND  Constables,  H  110-113. 
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PB0CES8,  IT— PROFITa 


Malicioas  prosecutioD,  see  MALXOIoirs  FSOSI- 
cmoif. 

WTongfol  anest,  M«  Abbbst,  t  S7. 
WKmgfnl  attadunent;  Me  Attacehkht,  H  3S5- 
S65. 

WrDDgfal  ezecntioii,  see  BxBCunos,  H 

4TI. 

WTODgfol  injanction,  aee  Injunction,  %  257. 
Wronsfal  searches  and  sekares,  see  Searches 
AND  Sbizcus,  H  7,  8. 

Fob  Cases  from  Othes  States. 

See  40  Cent.  Dig.  Proc.  SS  257-^59. 
See,  alBO,  32  Cyc.  pp.  541-544;   note,  14 

Am.  Dec  365;  note,  2S  Am.  Rep.  202; 

note.  86  Am.  St  Rep.  S97. 


PROCLAMATION. 


See— 

Commencement  of  war.    Wab,  {  6. 

Judicial  Dotice  of  official  orders  and  proclama- 
tions. Evidence,  |  4^ 

Ordering  or  calling  election.  Euotiokb,  SS 
38-41. 

PRO  CONFESSO. 

Decree  in  eQuity,  see  EQunr,  SS  417-419. 

PRODUCTION. 

"See— 

Bill  or  note  in  action  tiiereon.    BiLU  and 

Notes.  S  488. 
Bond,  note,  or  other  obligation  secured,  in  ac- 

tiim  to  foreclose  mortgage.    Mobtoaoes,  S 

404. 

Docoments  before  triaL    Dibcovebt,  SS  80- 
107. 

By  parti«  at  trial.    Evidence,  IS  366, 
368. 

By  vitnesses  at  trial.   Witkesseb,  f  16. 
Pri^lege  of  witeess.  Witnebseb,  |  298. 
Moner  on  making  tender.   Tbndeb,  {  13. 

PROFANITY. 

See  Blabphbmt. 


PROFERT. 

fiee- 

Letters  testamenatiy  or  of  administration,  in 
pleading.  Executobb  and  Admin  istbatobs, 
1  445. 

Pleading.   Plbadiko.  SS  246,  806. 

In  action  on  bill  or  note.    Bills  and 
Noras,  S  488. 


PROFESSION. 

Words  tending  to  Injure  in  profenion  as  con- 
gtitnting  libel  or  slander,  see  Libel  and 
Slandeb,  S  9. 

PROFILE. 

See— 

ETldeoce  of  location  of  railroad.  Railboads, 
8  53. 

{■"iling  by  railroad  company  as  giving  priority 
in  rigbt  of  way.   Railboads,  S  7a 

PROFITS. 

See— 

Accounting  for,  by  porchaser  of  property  at 

partition  sale.    Pabtition,  S  100. 
Accrual  after  foreclosare  and  before  expiration 

of  time  of  redemption.    MORTaAOES,  S  372. 
Agreements  to  divide  profits  as  within  statute 

of  frauds.    Pbaudb,  Statute  of,  S  84. 
Allowance  and  charges  for  rents  and  profits  on 
partition.    Pabtition,  S  86. 
Or  deduction  of  rents  and  profits  on  re- 
demption of  mortgai^  praperty.  Mobt- 
oaoes, S  602. 
AEsets  of  estate  of  decedent.   Executobb  and 

Aduinistbatobs,  SS  41, 131. 
AsKignment  of  future  profits  or  earnings.  As- 

8IONUENTS,  8  11. 

Ranks.   Banks  and  Banking,  S  41. 

Decedent's  estate,  rights  of  heirs  and  distribu- 
tees.   IteSCENT  AND  DiBTBIBUTION,  S  79. 

Division  on  assignment  of  dower.  DoweB,  S 
93. 

Individual  profits  or  benefits  of  partner  from 
firm  buBiness.    Pabtnebshif,  {  97. 

Land  sold  at  execution  sale,  rights  of  purc^an- 
er.   Execution,  S  281. 

Loss,  element  of  damages.    Damages,  S  40. 
Evidence.  Damages,  S  176. 

Married  woman's  separate  property.  Hub- 
band  AND  Wife,  S  125. 

MesDje  profits,  recovery  in  ejectment.  Eject- 
ment, SS  127.  128,  132,  134,  143. 

Mortgaged  land,  rights  and  liabilities  of  parties. 
Mortgages,  i  199. 
Rights  of  purchaser  at  foreclosure  sale. 
Mobtoaoes,  IS  547-649. 

Mutual  lights,  duties,  and  liabilities  of  co-ten- 
ants as  to  rents  and  profits.  Tenancy  in 
Common.  I  28. 

Receiver  for  rents  and  profits  after  sale  on 
foreclosare.   Mobtoaoes,  SS  478,  560. 

Rights  and  liabilities  of  purchaser  of  land  at 
tax  sale.  Taxation,  S  739. 

Sharing  profits  as  element  of  psitnership. 
Pabtnebshif,  SS  4-12,  80. 

Trust  property.   Tbusts,  S  183. 
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PROHIBITION 


Scope-Note. 

riNCT^UDES  wrltB  of  prohibition  forbidding  proBecnti«t  of  particular  proceedings  be- 
fore lafolor  courts  or  otber  tribunals,  Jndges,  boards.  oflBcera,  or  corporations,  as  being 

without  or  In  excess  of  their  Jnrlsdlctlon ;  nature  and  scope  of  the  remedy  In  general ; 
grounds  of  such  writs  and  defenses  thereto ;  to  and  against  whom  and  to  forbid  what  pro- 
ceedings they  are  allowed;  Jurisdiction  to  grant  and  proceedings  to  obtain  the  writ;  Issu- 
ance of  alternative  or  abeolate  writs,  requisites  and  Talldlty  thereof,  service  thereof,  return 
to  altematlTe  writs,  and  proceedings  tbereon;  judgments  or  orders  and  enforconent 
thereof ;  review  of  proceedings ;  costs  in  such  proceedings ;  and  disobedience  to  such  writs. 

[GKCLUDES  preventive  relief  by  Injunction  (see  7n/uncti(m).  For  complete  list  of 
matte»  exclnded,  see  croas-references,  post] 

Analysis. 

I.  Nature  and  Grounds. 

§  1.  Nature  and  scope  of  remedy. 
§  3.  Existence  and  adequacy  of  other  remedies. 
§  6.  Acts  and  proceedings  of  public  officers  and  boards. 
§  8.  Grounds  for  relief. 
9.          In  general. 

13.  Prohibition  ineffectual  or  not  beneficial. 

II.  Jurisdiction,  Proceedings,  and  Relief. 

[No  paragraplis  or  references  in  this  Digest.   But  see  40  Cent  Dig.  Frohib. 

SI  Wr^.J 

Cr OSS-References. 


LOTTEBIKS,  II  8,  6. 

Police  power  of  munidpalitles  to  enact  pro- 
hibitory ordinances.  Municipal  Cobpoba- 
TIONB,  I  622. 

Prohibitoiy  acts  and  ordinances  as  regulation 
of  conmierce.  Coioiebob,  S  53. 


Prohibitoiy.  etc.— (Confd). 

Injunction.  iNJunonoiff. 
Sale  of  intoxicating  llqaon.  iNTOXiCATiica 
lilQUOM,  K  17.  130. 

,0f  lottery  tickets.   LOTTKBIKS,  f  8. 
Traffic  in  intoxieatii«  liquors.  I»TO3ncATi*ro 

LlQGOBS. 


I.  NATUKE  AND  OROTTND8. 

S  1.   Ifstvre  and  soope  of  remedy. 

[a]  (Sap.  1869) 
The  writ  of  publication  can  only  be  used 
"to  command  tbe  judge  and  parties  to  a  suit  in 
an  inferior  court  to  cease  tbe  prosecution  thereof, 
upon  a  suggestion  that  the  cause  originally,  or 
some  collateral  matter  arising  therein,  does  not 
Iwiong  to  that  jurisdiction,  but  to  the  cognisance 
of  some  other  court"— Board  of  Com'rs  of  Jasper 
County  T.  Spitler,  13  Ind.  235. 

Fob  Gases  fbom  Otheb  States, 
See  40  Cent.  Dig.  Prohib.  i  1. 
See.  also.  32  Cyc.  pp.  B8S,  59S. 

S  3.  Exiateaee  and  adeqvMy  of  ofhw 
remedies. 

[a]    (Sup.  1859) 

Prohibition  will  not  be  issued  to  prevent 
county  commiaaioners  from  entering  an  order  es- 


tablisMng  tbe  boundaries  of  a  new  county,  under 
tbe  act  of  March,  1867,  ai^ea!  being  the  proper 
remedy.— Board  of  C'om'zs  of  Jasper  Oonnty  t. 
Spitler,  13  Ind.  235^ 

Fob  Gases  fboh  Other  States. 

See  40  Cent.  Dio.  Prohib  H  1-19. 
See,  also,  32  Oyc.  pp.  613-621. 

%  6.   Acts  and  prooeediscs  of  public  oA- 
oers  and  boards. 

[a]    (Snp.  1878) 

Prohibition  is  not  tbe  proper  remedy  to  pre- 
vent  the  execution  of  a  contract  by  a  town  for 
the  construction  of  a  sidewallc  along  the  property 
of  petitioner,  sbice  injunction  will  lie.— Corpora- 
tion of  BlufCton  T.  Silver,  63  Ind.  262. 

Fob  Cases  fbom  Otheb  States, 

See  40  Cent.  Dia.  Probib.  H  31-^ 
See,  also,  32  Cyc.  pp.  601.  602. 
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i  8.  Grovmda  for  reU^ 

Fob  Cases  fboh  Otbzb  States, 

Sra  40  Oent.  Dig.  Probib.  fi  36-56. 
See.  also,  32  Ore.  pp.  602-412.  ' 

t  9.  —  1m  cemramL 

M  (S«p.l8S9) 
For  the  causes  for  which  a  writ  of  prohibi- 
tion may  be  allowed  the  courts  must  look  to  the 
common  law.— Board  of  Coin'ri  of  Jasper  Coun- 
17     Spitler,  13  led.  235. 

Fob  Cases  fbou  Otbeb  States, 
See  40  CkKT.  Dig.  Prohib.  f  35. 
See,  also.  32  Oje.  pp.  602,  608. 

1 13.  ProUUtloB  ImeCeotul  or  mot  boa- 

efloUl. 

M  (Snp.  1878) 
Prohibition  will  oot  issue  to  prevent  the 
executioQ  of  a  contract  made  b;  a  town  for  the 
construction  of  a  sidewalk  along  the  property  of 
petitioner.  If  it  issues  at  all  It  sfaoQld  issue  to 
pierent  the  making  of  the  contract— Corporation 
of  BlnfftoD  T.  Silver,  63  Ind.  262. 

Fob  Cases  fbou  Otheb  States, 
'   See  40  Gent.  Dig.  Prohib.  i  62. 
See,  also.  32  Cyc.  p.  603. 

n.  jmusDicnoH.  pbooeedinos, 

and  relief. 

Fob  Cases  fbom  Otheb  States, 

See  40  Cent.  Dig.  Prohib.  |$  64-84- 
See.  also,  32  Ore  pp.  623-632. 

PROJECTIONS. 

Over  street,  privileges  of  and  restrictioDs  on 
abutting  owners,  see  Municipal  Cobposa- 
tiohs,  I  667. 

PROMISE. 

Bee— 

AsBuypsiT.  Actio  IT  of. 

By  master  to  remedy  defect,  effect  as  to  as- 
sumption of  risk.  Master  and  Sebvant,  { 
221. 

Contracts. 

Fraudulent  representations.  F^ud,  |  12. 

New  promiee  after  termination  of  disability  of 
coverture  as  supported  by  moral  obliga- 
tion of  promise  during  existence  of  dis- 
ability. Husband  and  Wife,  |  89. 
Am  suspending  limitattons,  or  reviving  debt 
barred.  Luiitation  or  Actions,  H  13&- 
149. 

By  bankrupt  after  dischaige.  Bankbupt- 
ct,  S  434. 

By  surety  after  discha^.  Pbincipai<  and 
SnBETY,  I  130. 

To  pay  bill  or  note  after  discharge  for 
failure  or  inaufficiency  of  presentment,  de- 
mand, notice  or  protest  Bills  and 
Notes,  i  423. 

Usurious  contract  as  consideration.  Usu- 
BT.  I  67. 


To  answer  for  debt,  default,  or  miscarriage  of 
snotiier.   Fsauds.  Statoti  of,  H  14-36. 

PROMISE  OF  MARRIAGE. 

See— 

Bbbach  of  Mabbiaob  Pbohisb. 
SednctioD  under.   Seduotioh.  ff  84,  43. 

PROMISSORY  NOTES. 

See  Bills  ahd  Notes. 

PROMOTERS. 

*See  OoBPOBATions,  {  448. 

PROMULGATION. 

Rolei  of  court,  see  Godbts,  |  81. 

PRONOUNS. 

Construction  in  pleading,  see  Pleading,  i  34. 


PROOF. 

Sec- 
Amendment  to  conform  to  proof.  Pleading, 

S  237. 
Burden  of  proof— 

Cbihinal  Law,  K  326-336. 
Evidence,  if  90-98. 
Claims  against  county.    Counties,  {  202. 
Against  decedent's  estate.    Executobb  AND 

Aduinistbatobs,  §S  227,  252. 
Against  estate  assigned  for  benefit  of  credi- 
ors.    Assignments   fob    Benepit  of 
Credxtobs,  si  297-328. 
Criminal  Law,  S|  304-572. 
Depositions. 
Discovert. 
Evidence. 

Loss  under  insurance  policy.    Insubance.  {| 

533-561,  789. 
Order  of  proof — 

Criminal  Law,  H  680,  681,  684-687. 
Trial,  H  50-72. 
Pleading  and  proof.   Equity,  H  325-^7. 
InDICmBHT  AND  Infobmation,  H  164- 
184. 

Justices  of  the  Peace,  |  100. 
Pleading.  M  370-389. 
Reception  of  evidence  at  trial  of  dvU  actions. 

TsiAL.  |{  S2-106. 
Of  criminal  causes.    Cbdiinal  Law.  ff 

661-687. 

Service  of  process.   Process,  SS  127-149. 

Taking  additional  proofo  on  appeal.  Crim- 
inal Law,  §  1139. 
And  filing  proofs  in  equity.     Equity,  | 
340. 

Witnesses. 
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Scope-Note. 

riNCLUDES  the  nature  and  snbJectH  of  rights  of  property  in  general;  dlstlndilons  be- 
tween differait  kinds  of  property;  evidence  of  title;  and  matters  resting  to  acaolsitlon, 
-  ownership,  posseasicoit  and  transfer  of  pn^ierty  gennaUy. 

[EIXCLUDES  constitutional  guaranties  of  rights  of  property  (see  Constitutional  Law)\ 
capacities,  rights,  and  liabilities  of  particular  classes  of  persons  (see  Aliens;  Bastards; 
Infants;  Insane  Persons;  Corporations;  and  other  specifle  heads);  and  particular  subjects 
and  Incidents  of  rights  of  property,  estates,  and  interests  in  pM^>ert7,  modes  of  transferf 
and  actions  and  proceedings  Involving  or  affectliu;  rl^ts  of  property  (see  ^pedflc  beads). 
For  complete  list  of  matters  excluded,  see  cross-references,  post] 

Analysis, 

§  1.  "Nature  of  right  of  property. 

§  3.  Distinction  between  real  and  personal  property. 

§  4.           In  general. 

§  5.           Conversion  or  change  of  form. 

§  6.  What  law  governs. 

§  7.  Ownership  and  incidents  thereof, 

§  9.  Evidence  as  to  title. 

§  11.  Right  of  alienation. 

Cross-Refer  en  ces. 


See— 

Adjoining  lands.  Adjoinirq  Landownbbs. 
Affected  by  judgment  lien.     JnoQUBHT,  %i 
775-781. 

By  mechanic's  lien.  Mechanics*  Libhb,  |i 
180-184. 

Amets  of  estate  of  decedent.   Kxecutobs  and 

AoinNlaraATOBS,  S|  38-72. 
Carriage  of  goods— 

Gabbubs,  is  89-202. 
Bhippiko,  Si  100-145. 
Of  Uve  stof&.   Oabbibbs,  H  203-230. 
Of  passenger's  baggage— 
GabbiKBS.  H  387-40a 
Sbipfino,  S  167. 
Competency  of  witnesses  to  testify  as  experts 
as  to  cause  and  effect  of  Injuries  to  proper^ 
ty.  Btidbncb,  I  544. 
As  to  valne  of  property.   Etidence,  |  543. 
Conspiracy  to  injure  in  property.  Conspiracy, 
I  8. 

Constituting  homestead.   HoifESTEAD,  {  87. 
Constitutional  guaranty  of  right  of  property. 

ConSTITCTIOHAI.  LAW.  f§  02-112,  231- 

820. 

Of  right  to  acquire,  hold,  and  dispose  of 
property.    CoHSTmrnoNAL  Law,  1  87. 
Construction  of  word  as  used  in  statute.  Stat- 

UTXB,  f  190. 
Covered  by  bond  of  guardian.  Gitabdian  and 

Wabd,  I  17S. 
Decisions   of   courts   as   rules   of  property. 
COUBTS,  t  93. 


Defense  of  property  as  justification  of  assault 
with  intent  to  kill.  HoiticiDE,  ff  99^ 
398. 

Of  homicide.  Homicide,  H  124.  198. 
Description  in  deed.   Deeds,  H  111-110. 
In  indictment  or  information.  Indictxeht 

AND  INFOBHATIOIT,  |  lOS. 

In  Judgment   Judohent,  |  22S. 
In  pleading— 

PASntlON,  I  K!. 

Plbadino,  S  18. 
In  wilL   WXEXB.  H  558-589. 
Destruction  of  property,  liability  of  munlripsl 
corporations.    Municipal  Cobpobationb,  | 
739. 

Equitable  convecslon.  OonvBBSioir. 
EsTAisa. 

Evidence  as  to  nature  and  condition,  presump- 
tiona.   Evidence,  f  S7. 
Belevancy.  Btidencb,  |  105. 
Evidence  of  value  or  market  price.  Evidence, 

H  113.  142,  323. 
Exemptions 

BXE1CPIION8,  II  31-61. 

HOHBSISAD,  I  87.  ' 

Homicide  In  resisting  trespass  or  Other  injoiy ' 

to  property.  Homicide,  |  57. 
In  dead  body.   Dead  Bodies,  |  1. 
Liceoaes  In  respect  to  real  property.  Licenses, 

11  43-04. 

Opinion  evidence  as  to  cause  and  effect  of  in- 
juries to  property.  Evidence,  |  493. 
As  to  value.   Evidence,  §§  488,  48iK  525. 
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Ownetship,  affecting  eligibility  as  Jaror.  Jubt, 
i  50. 
Fleading— 

PLKADIKG,  i  33. 
Sailboads,  si  441,  478. 
Pajment  of  bill  or  note  in  property.  Bills 
AND  XOTBSf  i  432. 
Of  debt  in  personal  property.   Pathent,  | 
30. 

Restraining  removal  of   Injunction,  |  34. 
Return  of  on  avoidance  of  contracts  of  infaDts. 

INTANTS,  I  58. 
Of  conveyance  of  property  of  infant.  In 

FANTS.  S  31. 
Storage.  Wabehousguen. 
Subject  of  advancemenL    Dbscbht  and  Dis- 

TBIBUnON,  S  95. 
Of  allowance  to  snrviving  wife,  husband, 

or  children  from  estate  of  decedent.  Ex- 

ECUTOB8  AND  ADHINISTBATORS,  %  181. 

Of  appropriation  for  public  use.  Eminent 

DouAin,  H  44-32. 
Of  assessment  for  drains.   Dbains,  S  70. 
Of  assessment  for  highways.  Higuwatb, 

I  136. 

Of  assessment  for  mnnicipal  improvements 
in  general.  Municipal  Cobpobations, 
H  421-433. 

Of  attorney's  Hen.  Attobnet  and  Client, 
I  182. 

Of  commerce.    Couitebcg.  fS  15-47. 

Of  compensation  on  takiuK  for  public  nse. 

XluiNENT  Drauin,  H  81-86. 
Of  conversion.   Tbotkb  and  Gontbbsion, 

12. 

Of  creditors'  salt.  Creditobs'  Suit,  {  8. 

Of  descent  or  distribution.  Descent  and 
DiernxBUTioN,  |  8. 

Of  distress  for  rent  Lahdlobd  ahd  Ten- 
ant, f  289l 

Of  dower.  DowEB,  |  10. 

Of  execation.    Exboutiok,  H  20-66. 

Of  forfeitnre  for  violations  of  gaming  Jaws. 
QAinifo,  I  58. 

Of  garnishment  Qabnishment,  8g  27,  20, 
85,  36,  38,  41,  44,  48-52,  57-61. 

Of  gift    Gifts,  H  7-10. 

Of  larceny.    Labcent,  fg  4-8. 

Of  lien  for  price  of  land  sold.  Vendob  and 
Pubchaseb.  H  250,  250. 

Of  maritime  lien.    Mabitive  Lienb,  i  10. 

Of  marshaling.  Mabshalino  Assets  and 
SECUBITIESt  i  3l 

Of  mecbanie's  lien.    Mechanics*  Libks, 

Of  mortgage— 

CBAXm.  HOBTOAOES,  fS  10-17. 

MoBTOAon,  U  ^13. 
Of  partition.   Pabtition,  |  12. 
Of  pledge.   Pledges,  8  5. 
Of  prescription.   Advedsb  Possession,  8S 
5-9. 

Of  replevin.   Replevin,  ff  3-5. 

Of  sale.  Sales,  K  0-14. 

Of  sale  for  taxes.   Taxation,  ||  576,  631. 


Subject,  etc.— (Cont'd). 

Of  sale  to  enforce  assessment  for  public  im- 
provements, property  subject  Munici- 
pal Cobpobations,  {  529. 

Of  sale  under  order  of  court.  Exboutobb 
AND  Aduinistbatobb,  {  329. 

Of  supplementary  proceedings.  Execu- 
tion, §9  363-368.  V 

Of  taxation.  Taxation,  {{  58-109,  116- 
169.  175-181. 

Of  taxation  for  highways.  Highwats,  g 
126. 

Of  taxation  for  municipal  purposes.  Mu- 
nicipal Cobpobations,  i  966. 
Of  tax  lien.   Taxation,  {  607. 
Of  testamentary  disposition.    WiLU,  H 

4^8. 

Of  trespass.    Tbespabb,  S§  H>  78. 
Subjects  and  titles  of  acts  relating  to  property, 
transfers,  and  Incumbrances.    Statutes,  | 

115. 

Trespass  to  personal  property.    Tbbspabs,  U 

5-8,  49. 

To  real  property.    Tbespass,  H  0-13. 
Yariance  between  allegations  and  proof  as  to. 

Pleading,  §  393. 
As  to  ownership,  possession  or  custody  of 

property.    Indicthint  and  Infobha- 

TION,  I  182. 

Of  putleulM  elMses  of  peraona. 

Sce-~ 

Absentees,  8  6. 
Aliens,  8S  5-14. 

Banlis.   Banks  and  Banking,  S8  03-^5,  259. 
Sabtabds,  88  06-105. 
Colleges  and  Univebsities,  8  6- 
Cobpobations,  88  182,  812,  401,  434-446,  656. 
courtzes,  88  103-110. 

Foreign  corporations.    Cobpobations,  S  650. 
Guests  at  hotels  or  boarding  or  lodging  houses. 
INNKEEPEBS,  8  1^1- 

Husband  and  Wife.  SS  6-lfi,  26-37,  45-49%, 

51,  62. 
Indians,  81  9-20. 
Infanta— 

GuABDiAH  and  Wabd,  &8  29-74.  77-114. 

iNrANTS.  18  21-41. 

Pabent  and  Child,  {  8. 

Insane  Pebsons,  88  60-60. 

Married  women.  Husband  and  Wife,  gg  63- 
76,  110-202. 

Municipal  Gobpobationb,  88  68,  221-225. 

Partners,  application  to  individual  and  firm  lia- 
bilities. Pabtnebship,  88  184-180. 

Pabtnebship,  88  67,  68,  73-89.  176-100,  231- 
234,  240,  245,  246,  269.  282. 

Railboads.  8f  61-80. 

Receitebs,  88  67-80. 

Rbugious  SociEnEs,  88  15-25. 

Schools  ahd  School  Dibtbictb,  8S  05-73, 
75,  76. 

States,  8  86. 

Towns.  |8  82;  85. 

Turnpike  or  toll  road  compaides.  Tubnpikes 
and  Toll  Roads,  |  16. 

United  States,  g  58. 
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P»rtle«lM  MtrntcM  or  Imtereats. 

Bee— 

CUBTEST. 
DOWEB. 

Insurable  interest    Insubanob,  |  116. 

Inventions  by  servant  aa  property  ot  master. 
Masteb  and  Sebtant,  8  62. 

Married  woman's  separate  property.  Hus- 
band AND  Wife,  ift  110-202. 

Rehaikdess. 

Revbbsioks. 

Particular  •pecl««  of  property* 

Aniuals. 
Coftbzohts. 

Corporate  stock.   CoBPOBATioiia,  63-161. 
Fencea  along  railroad  right  of  way.  Rail- 
roads, I  103. 
Fish. 
Fixtubes. 
Fbanciosbs. 
Good  Will, 
ivfboteubhts. 

iKTOXICATIRa  LiQUOBS.  |  23. 

Logs  and  lumber.   Logs  and  Logging. 

Minks  and  Minebals. 

Opinions  of  coarts.   Courts,  {  107. 

Pabtt  Walls. 

Patents,  IS  183-219. 

Railroad  right  of  vay.  Railroads,  H  61-^. 
Right  of  way  for  turnpike  or  toll  road.  Titbn- 

piEES  AND  Toll  Roads,  |  15. 
Ri^t  to  damages.    Dauagss,  |  7. 
Shipping,  U  10-33. 
Watebb  and  Water  Courses. 
Woods  and  Forests. 

Remedlea  ImtoIvImv  or  oCeetlMv  pvopertr- 

See-~ 

Accrual  of  rlgbt  of  action  respecting  title  to  or 
possession  of  real  property.    Limitation  of 
Actions,  8  44. 
Actions  for  slander  of  property  or  title.  Libel 
and  Slander,  §  130. 
For  unlawful  detainer  of  demised  prem- 
isee.   Landlord  and  Tenant,  H  2S7- 
200. 

For  wrongful  removal  or  trauRfer  of  mort- 
gaged property.  Chattel  Mortoaoes,  | 
220. 

Relating  to  Gxtures.    Fixtubes,  S  35. 
Appellate  jurisdiction  of  cases  involving  title  to 

real  property.    Courts,  8  220  (13). 
Assihtance,  Writ  ov. 
Attachment. 

Bankruptcy  proceedings.  Bankbuptct. 

Concurrent  or  conflicting  Jurisdiction  of  state 
and  United  States  courts  of  actions  involving 
title  to  real  property.   Courts,  f  4S9. 

Condemnation  proceedingB.  Ehinbht  Domain, 
§S  166-316. 

Cbeditobs'  Sim. 

Deatmction  of  or  injury  to  property  by  munici- 
pality io  furtherance  of  police  regulations. 
Municipal  Corporationb,  §  628. 


Determination  of  priorities  between  judgments 
and  other  Uena  or  claims.  Judgment,  f 
702. 

Between   mortgages   and   other   liens  or 
Claims.   Mortoaoes,  8  ^86. 
Detinue. 

Dissolution  of  attachment.  Attachment,  §{ 
225-277. 

Of  garnishment.  Garnishment,  §8  193- 
198. 

Distress  for  rent.    Landlord  and  Tenant, 
88  28^274. 

Distribution    of   proceeds   of   mortgage  sale. 

mortoages,  {  508. 
Ejectment. 

Enforcement  of  attorney's  lien.  Attobnetaxd 

Client,  8  192. 

Of  claim  or  lien  against  property  assigned 
for  benefit  of  creditors.  Assionments 
FOR  Benefit  of  Creditors,  S  340. 

Of  Judgment  lien.   Judgment,  8  801. 

Of  landlord's  Hen.  Landlobd-  ahd  Ten- 
ant, 88  257-262. 

Of  lien.   Liens,  §S  17-22. 

Of  lien  againat  property  of  bankrupt. 
Bankruptcy,   88  208-216. 

Of  lien  as  against  dower.    DowEB,  8  116. 

Of  maritime  lien.  Mabitime  Liens,  H  60- 
75. 

Of  mechanic's  lien.  Mechanics*  Liens,  SS 

245-310. 

Of  mining  Uen.  Mines  and  Minerals, 
8  117. 

ESitablisbment  and  eDtorcement  of  right  of  ex- 
emption— 

Exemptions,  88  136-140,  142,  143,  140- 

148,  150. 
Homestead,  81  197-213. 
Of  boundaries.    Boundabies,  88  27-56. 
Of  claim  to  attached  property.  Attach- 
ment, 88  301-308. 
Of  claim  to  property  garnished.  Gabnish- 

mbnt,  S8  21^216. 
Of  claim  to  property  taken  on  ezecDtion. 
Execution,  88  187-203. 
Execution. 

Fobciblb  Entbt  and  Dxtaineb,  18  1-43. 
Foreclosure  of  mortgages — 

Chattel  Mortgages,  88  240-290. 
MOBTGAGES,  81  323,  330-378;  388-409. 
Forfeiture  for  breach  of  condition  in  deed. 
Deeds,  S  168. 
For  violation  of  gaming  laws.   Gaming,  |S 
58,  60,  61. 

For  violation  of  liquor  laws.  Intoxicat- 
ing Liquors,  88  244-254. 
Fraudulent  Conveyances. 
Garnishment. 
Injunction,  88  34-56. 

Injuries  to  property,  damages.    Damages,  88 
15-72,  105-114.  ,136-139. 
From  sale  of  intoxicating  Uqaon  as  ground 
of  action  for  civil  damages.  Intoxicat- 
ing Liquors,  8  289. 

Insolvency  proceedings.  Insolvenot. 

Judicial  Sales. 
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JutisdicdoQ  of  courts.    GouBTg,  H  16-19. 
Of   property   as  euenttal   to  judgment 
JuDoicBnr,  1  16. 
liabilitr  for  costs.   GoBis.  {  102. 
Limitation  of  actions  for  injuries  to  propertr. 

LiHITATlOK  OF  AcnONS,  i  32. 

For  recovei7  of  real  property.  Liuitatiok 
OF  Acnons,  1 19. 
Lis  PEnDins. 

Marbhauho  Assets  abd  Secusitub. 

PAKmiON. 
QriEnHO  TiTLB. 

Recovery  of  deposits.  Baiies  aitd  Bansino, 
i  154. 

RecoTery  of  possession  of  leased  premises  by 
landlord.    Lardlobd  and  Tenant,  || 
27^^,  293-3ia 
Of  mortsaged  property— 

Chattel  Mobtoaoks,  8|  171-173. 
mobtoaqes,  ii  212-214. 
Of  property  talwn  on  execution.  ExKcu- 

noN,  1 186. 
Or  value  of  mtaerals  removed  from  mines. 
Mines  and  Minerals,  S  61. 
Recovery  of  property  by  purchaser  at  execu- 
tion sate.   ExBOUTiONt  I  280. 
At  foxeclosnre  sale.   MoBTaAGES.  |  544. 
Redemption    from    judicial   sales.  Judicial 
Sales,  18  59,  60. 
Prom  mortgage  sale.    Hobtqaqes,  |i  609- 
621. 
Replevin. 

Restraining  execution.  Bxeoction,  }  172. 
Review  of  dedsions  affecting  title  to  real  prop- 
erty.  Appeal  and  Ebbob,  |  3^ 
Seabchbb  and  Seizures. 
Setting  aside  assignment  for  benefit  of  credi- 
tors.    ASSIONHBNTS    FOB    BENEFIT  OF 
Creditors,  fi|  351-356. 
Conveyance  fraudulent  as  to  wife.  Di- 
vorce, i  276. 
Execution  sale.  Execution,  S  256. 
Mortgage.   Chattel  Mortgages,  |  202. 
Sale  of  property  of  decedent.  Executors 

AND  Aduinistratdbs,  8  168. 
Transfer  in  fraud  of  cseditors  or  subsequent 
purchasers.   Fraudulent  Convbtances, 
11  237-242,  245-248,  2S0-2S5,  25S-300, 
304,  308-321,  325-327. 
Specific  Pbbfobuancb. 

Summary  proceedlngB  by  landlord  to  recover  de- 
mised premises.  Landlord  and  Tenant,  IS 
293-318. 

Tsebpass,  H  16-74. 

Tboveb  and  Conversion,  S8  13-71. 

Trusfen   and  other  mmWtrm  aSMtia* 
title. 

Abandonuent. 

AdvebSB  POSSESnON. 

Assignments. 

ABSIONMENTO  fob  BeNOIT  of  CBEDITOBa. 

Chattel  Mortoaoes. 

Oonveyances,  contracts,  and  other  transactions 
between  husband  and  wife.  Husband 
AND  Wife,  81  37,  39-49%,  SI,  52,  69- 
71.  73,  74,  76. 


Conveyances,  etc.— (Cont'd). 

Of  mines  and  mineral  lands.   Mines  and 
Minerals,  |  55. 
Dedication  to  public  use.  Dedication. 
Deeds. 

Descent  and  Dibtbibution. 

Escheat. 

Gifts. 

Intermixture.   Confusion  of  Goods. 
Judgment  in  action  for  conversion,  or  satisfac- 

tion  thereof.  I^over  and  Conversion,  |  70. 
Loss     goods.  Pindinq  Loot  Goods. 
Marriage  settlements.    Husband  and  Wife, 

H  26-35. 
Mortoaoes, 
Partition. 
Plbdoes. 
Powers. 

Receivership.    Recexvebs,  88  67-80. 

Release  of  right  in  or  claim  to  specific  property. 

construction  and  operation.  Release,  |  32. 
Sale— 

Sales. 

Vendor  and  Pubchaser. 
Of  property  of  decedent.    Executors  and 

Aduiristrators,  8S  319-406,  414,  520. 
Of  property  of  infant— 

Guardian  and  Ward,  |{  77-114, 
Infants,  |8  35-41. 
Of  property  of  ward.    Guardian  and 
•Ward,  §B  40-42. 
Talcing  for  public  use.    Eminent  Douaik. 
Transfer  of  landlord's  reversion— 
Landlord  and  Tenant,  |  53. 
Mines  and  Minerals,  8§  64,  74. 

Offeasea  asalaet  or  lavolvtaK  property-. 

See— 

Arson. 

bubglabt. 

Canals,  |  24. 

Cembtebibs,  I  22. 

Counterfeitinq. 

Cruelty  to  animals.    Animals,  {  40. 

Embezzlement. 

Extortion. 

Fires. 

Forcible  Entry  and  Detainer,  !§  51-37. 
Fobgebt. 

Fraudulent  Convbtances,  8  331. 

Homicide  in  commission  of  offense  against  prop- 
erty. Homicide,  {  66. 

Illegal  traffic  in  agricultural  products.  AoBi- 
CULTUBE,  I  16. 

Injuring  or  killing  animals.  Animals,  |  45. 

Labcent. 

Malicious  Mischief. 

Nuisance. 

Obstruction  of  navigation.  Navioablb  Wa- 
ters, 8  27. 

Obtaining  property  by  false  pretenses.  False 
Pbetenseb. 

Receiving  deposit   after  insolvency  of  bank. 

Banes  and  Banking,  88  83-85. 
Receiving  Stolen  Goods. 
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Removal  of  landmaiks.    BouirDAUCS,  |  56. 
Or  destruction  of  fences.   Fences,  |  28. 
Or  transfer  of  property  sabject  to  mortgage. 
Chattel  Mobtoageb,  i  232. 

ROBBEBT. 


Slander  of  property.  Libel  axd  Slahd 

13&-130. 
Thbbats. 

Tbespass,  li  76-89. 


I  1.  Katar*  of  ric^t  of  property. 

[a]  (Sap.  1867} 

Property,  as  applied  to  lands,  ineludea 
«Tery  species  of  title,  Inchoate  or  complete,  and 
is  supposed  to  embrace  those  rights  which  lie 
in  contract,  executory  as  well  as  executed.— 
Figg  V.  Snook,  9  Ind.  202. 

[b]  (App.  1910) 

A  "right"  Is  a  claim  or  title  to  an  interest 
in  anything  whatsoever  that  is  enforceable  by 
Uw.— Bailey  t.  Miller.  91  N.  E.  24. 

FOB  Cases  fbom  Otheb  States, 
See  40  Cent.  Dig.  Propty.  |  1. 
See,  also,  32  Cyc.  pp.  647-G50. 

I  3.   DlatlKotloB  botweem  vtal  and  par- 
lomal  property. 

Fixtures,  see  Fixtubes. 

Lease,  see  Landlord  and  Tenant,  {  70. 

Fob  Cases  fbok  Otheb  States, 

See  40  Cent.  Dig.  Propty.  SI  4-8;  27 

Cent,  Dig.  Improv.  {  2. 
See,  also,  32  Cyc.  pp.  6G1-075;  note,  82  C. 

C.  A.  602. 

5  4.   —  Im  cenanl. 

[a]  (Sap.  isei) 

A  title  deed  fa  a  personal  chattel;  bnt  it 
is  so  connected  with  and  essential  to  the  own- 
ership of  real  estate  that  it  descends  with  it  to 
the  heir.— Wilson  t.  Rybolt,  17  Ind.  391,  79 
Am.  Dec.  486. 

[b]  (Sap.  1SS2) 

A  house,  if  treated  as  personal  property, 
may  be  held  as  auch.— Price  t.  Malott,  85  Ind. 
266. 

A  dwelling  hoase  is  presumed  to  be  realty 
until  shown  to  be  personalty,  though  the  owner 
of  the  house  does  not  necessarily  make  It  real 
estate  by  placing  it  on  the  land  of  a  third  per- 
■son.— Id. 

Fob  Cases  fboh  Otbbb  States, 

See  40  Cent.  Dig.  Propo^.  {8  4-6;  27 

Cent.  Dig.  Improv.  S  2. 
See,  also,  32  Cyc.  p.  061. 

8  5.  CoBTersitnt  or  okuico  of  foim. 

Effect  on  right  to  dower,  aee  Dowza,  |  10. 

[a]  (Snp.  1S84) 
Where  gravel  and  sand  were  severed  from 
the  soil,  they  became  personal  property,  for 
the  carrying  away  and  conversion  of  which 
damages  might  be  assessed  as  in  cases  of  other 
kinds  of  personal  property. — Pittsburgh,  Ft  W. 

6  C.  Ry.  Co.  V.  Swinney,  97  Ind.  580. 


Fob  Cases  fboic  Otbeb  States, 
See  40  Cent.  Dig.  Propty.  |f  7*  & 
Se^  alao^  32  Cyc.  pp.  672-674. 

I  6.   Wk«t  law  KOTorBEt 

[a]    (Sap.  18») 

The  laws  of  a  sister  state,  which 
give  or  deny  the  power  t«  contract,  hi 
extraterritorial  force  or  effect  where  th 
ticular  contract  Involved  relates  to  the  c 
ance  or  incumbrance  of  lands  situated 
other  state  or  jurisdiction.- Nathan  v.  I 
N.  £.  987,  152  Ind.  232,  43  L.  R.  A.  & 

Fob  Cases  fbok  Otheb  States. 
See  40  Cent.  Dig.  Propty.  {  8. 
See,  also,  32  Cyc.  pp.  674-676. 

S  7.  OwnersUp  mmd  laoldoMtB  tii 

By  decedent  at  death  as  affecting  stai 
assets  of  estate,  see  Exbcutobs  and  A 

18TBAT0BB,  54-59. 

General  and  specific  allegations  relating 
pleading,  see  Pleading,  S  34. 

Opinion  evidence  to  show,  see  Etide: 
471. 

Ownership  as  affecting  right  to  executio 

Execution,  g|  50,  51. 
Ownership  as  affecting  right  to  exempti< 

EXEUPTI0N8,  K  59,  61 ;  Homestead, 
Ownership  as  element  of  arson,  see  Absi 

9.  22. 

Ownership  as  element  of  embezzlement,  sc 

BEZZLEUENT,  |8  g,  30. 

Ownership  as  element  of  larceny,  see  Lab 

S§  7,  32,  60. 
Ownership  of  bill  or  note,  see  BiLLC 

NOTES,  SS  467,  480,  481,  496,  487,  30£ 

523-525. 

Ownership  of  building  burglarised,  see 

GLABT  I  22. 

Ownership  of  Improvements,  aee  luPBOvn 
8  3. 

Ownership  of  land  as  affecting  right  to  m 

Ic's  lien  for  improvements,  see  Mkch. 

Liens.  88  56-59. 
Ownership  of  lands  under  navigable  wate 

Navigable  Watebs,  Sf  36,  37. 
Ownership  of  property  in,  or  stolen  from, 

ing  burglarized,  aee  Bubolabt,  8  23. 
Ownership  of  property  insured,  promlssor: 

ranties,  covenants,  or  conditioiu  subse 

aee  Insubance,  8  328. 
Ownership  of  property  insured,  represent 

warranties,  or  conditions  in  policy  or 

cation  therefor,  see  Insubance,  8  282. 
Ownership  of  property  obtained  by  fals 

tenses,  allegations  in  Indictment,  aee  ] 

Fretenseb,  8  32. 
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Ownership  of  property  or  inBtrumentality  caus- 
ing injury,  allegations  in  pleadings,  Me  Neo- 
LIBERCE,  I  109. 

Pleading,  see  Plkadihq,  |  83. 

Bes  jndicata  as  to  title,  see  Judguent,  |S  540- 
7*. 

Variance  between  allegations  and  proof  as  to 
ownership,  see  InDlCTiCEKT  AKD  Invobha- 

Txoy,  I  182. 

(«]  (S«p.lM») 

Where  private  property  is  by  the  consent 
of  the  owner  invested  with  a  public  interest  or 
privilege  for  the  public,  the  owner  can  so  longer 
deal  with  it  as  his  private  property  only,  but 
must  bold  it  anbject  to  the  rights  of  the  pabltc. 
—State  ex  rel.  Goodwine  v.  Cadwallader,  172 
Isd.  619,  87  X.  E.  644,  89  N.  E.  319. 

[b]  {App.  1909) 
The  meaning  of  the  word  "hold"  as  applied 
to  real  estate  is  somewhat  different  from  the 
mode  of  acquisition.  It  has  to  do  with  the  du- 
ration or  tenure  of  the  estate.— Lehman  v. 
State  ex  reL  Miller,  88  M.  B.  803. 

FoK  Cases  fbou  Other  States. 
See  40  Gbitt.  Dig.  Piopty.  {  9. 
See,  also,  82  Cyc  ppw  676,  677, 

I  9.  Evideaoe  as  to  tttle. 

Best  and  secondary  evidence  of,  see  Evidence, 
1 158. 

In  action  for  Isjorles  from  defect  In  street,  see 
McniciPAL  Corporations,  S  819. 

In  action  to  restrain  collection  of  assessment 
for  public  improTements,  see  Munioxfal 
COBFOKATIONS,    S  538. 

Jodgment  as  evidence  of  title  or  link  in  chain, 

aee  Judquent,  iS  712. 
Probated  will,  see  Wills,  i  433. 
Self-serving  declarations,  see  Evidence,  i  273. 
Tax  deed  as  evidence,  see  Taxation,  $  789. 
To  hill  or  note,  see  Biixs  and  Notes,  H  406, 

497,  508v  509,  523-525. 
To  lost  goods,  see  Finding  Lost  Goods,  {  3. 
To  property  claimed  as  assets  of  decedent's 

estate,  see  Executors  and  Aduinistbatobs, 

i  59. 

To  property  claimed  in  ejectment,  see  E^ject- 

UENT,  H  86,  90,  95. 
To  property  claimed  In  replevin,  see  Replevin, 

H  70-72. 

To  property  levied  on,  see  Execution,  f  194. 
To  property  sold  at  tax  sale,  see  Taxation,  | 

789. 

To  property  subject  of  suit  to  qniet  title,  see 

QuiBTiNO  Title,  |  44. 
To  railroad,  see  Railboads,  H  269-272. 
To  vessel,  see  Shipping,  S  19. 

[a]    (Sap.  ISO) 

Evidence  for  defendant  in  ejectment  that 
plaintiflF  held  another  title  to  the  same  land, 
bat  on  the  validity  of  which  he  did  not  rely, 
ia  irrelevant  and  Inadmissible  to  devest  or  im- 
pair the  title  which  lie  acquired  by  purchase 


at  a  sheriff's  sale  onder  a  r^rnlar  execution  is* 
sued  on  the  judgment  of  a  court  of  competent 
jurisdiction.— TillotsMi  T.  Doe  ex  dem.  Gregory, 

5  Blackf.  590. 

[b]    (Sap.  1841) 

The  possession  of  land  raises  a  presump- 
tion of  ownership,  in  the  absence  of  anything 
to  show  the  contrary.— Boblnoe  t.  Doe  ex  dem. 
ColweU,  6  Blacltf.  85. 

[cl     (Snp.  1855) 

PossesaioD  of  personal  property  Is  prima 
facie  evidence  of  ownership. — Smith  t.  Down- 
ing, 6  Ind.  374, 

[4]    (Sap.  1861} 

In  a  suit  against  alleged  owners  of  a 
steamboat  for  money  and  goods  supplied  on  the 
master's  order,  the  listing  of  the  boat  by  the 
assessor  for  taxation  is  rightly  given  in  evi> 
dence  to  prove  ownership. — Holcroft  v.  Halbert, 
10  Ind.  256;  Same  v.  Wright,  17  Ind.  13; 
Same  r.  Halbert,  Id.  18;  Same  r.  Sheriey.  Id. 
28. 

[e]     (Snp.  ISSS) 

Where  title  by  deed  is  relied  on,  a  chain 
of  title  must  be  traced  back  to  the  ultimate 
source  of  title,  or  to  the  grantor  in  possession 
ander  a  claim  of  title  at  the  time  he  executed 
the  deed.— City  of  Lafayette  T.  Wortman,  8  N. 
E.  277,  107  Ind.  404. 

[f]  (App.  U») 
Ownership  of  personalty  can  be  presumed 
from  possession,  and  a  claim  of  ownership  un- 
der circumstances  iodicatiuff  it,  and,  when  once 
shown  to  exist.  Is  presumed  to  continue  until 
the  contrary  Is  proven.— McAfee  v.  Montgom- 
ery, 51  N.  E.  957,  21  Ind.  App.  196. 

[gl    (App.  1905) 

A  warranty  deed  of  real  estate  from  one  in 
possession  gives  the  grantee  prima  facie  a  good 
title.— Western  Union  Telegraph  Co.  T.  Krue- 
ger.  86  Ind.  App.  848.  74  N.  B.  25. 

[b]   (App.  1906) 
Evidence  held  to  sustain  a  flndli«  that  de- 
fendant owned  certain  land.— Littler  t.  Robia- 
soD,  38  Ind.  App.  104,  77  N.  E.  1145. 

[I]     (App.  1908) 

Ownership  of  personalty  may  be  establish- 
ed by  acts  of  ownership  as  well  as  by  direct 
testimony;  possession  being  prima  facie  proof 
of  ownerriilp.— City  of  La  Porte  v.  Henry,  41 
Ind.  App.  197.  83  N.  E.  655. 

Where  ownership  of  personalty  is  undilut- 
ed, slight  evidence  will  establish  it.— Id. 

U]  (App.  1»08) 
Assessment  lists  of  personal  property  are 
admissible  aa  evidence  to  prove  the  ownership 
of  such  property  by  the  person  assessed  at  the 
time  of  the  assessment.- Indiana  Union  Trac- 
tion Go.  7.  Benadom,  42  Ind.  App.  121,  83  N. 
B.  261. 
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tkl  (Ap».19I0) 

Possession  of  land  is  snfficient  evidence  of 
ownenbip  to  mabe  the  question  of  title  one  for 
the  Jnzy.— Plttaburc,  C,  C.  ft  St  L.  I^.  Go. 
T.  WUaon,  91  N.  R  725. 

Thou^  there  i*  a  pxenunptioa  tiiat  one 
ibown  to  be  the  owner  of  a  note  conttoues  to 
own  it,  this  may  be  overthrown  evidentiary 
drconutancei  rendering  it  probable  that  the 
faa  ia  otherwise.— Conner  t.  Martin,  82  N.  B.  3. 

For  Cases  ntoic  Other  States, 

See  20  Cent.  Dio.  Evid.  78,  87.  106, 
109.  Ill,  144-154.  198.  214.  239,  316,  449, 
474%,  759,  788,  822-882,  1033, 1066, 1078, 
1095.  1108-1120,  1136,  1178,  121»,  1220, 
1276,  1277,  2171,  2192,  2457. 

See,  also,  32  Cyc  pp.  678-680. 

111.  Blcht  of  aUvmstlon. 

[a]     (8np.  18&8) 

Generally  the  owner  of  property  has  a 
right  to  dispose  of  it  to  whom  he  pleases;  but 
the  right  must  be  exercised  without  fraud.— 
Dearmond  t.  Dearmond,  10  lud.  191. 

[b]     (Sup.  18S0) 

In  the  abaence  of  a  statute,  the  owner  has 
ratire  control  of  his  personal  property.  He 
can  sell  and  transfer  It  by  parol,  and  may  by 
parol  transfer  it  upon  such  lawful  terms,  and 
to  such  uses  and  trusts,  as  he  may  desire.— Hon 
V.  Hon,  70  Ind.  136. 

For  Ca8bs  fboh  Othbb  States, 

See  32  Cyc.  p.  680. 


PROPOSALS. 

See— 

Bids  at  sale  for  taxes.   TAXATioif,  %  676. 
At  sale  on  execution.   Bzbcution,  H  229- 

239. 

At  sale  on  partition.   Pabtition,  f  KM. 
For  contracts  with  counties.   Coukties,  H 
115,  120. 

For  contracts  with  municipal  corporations. 
Municipal  Corporations,  H  382,  884- 

336. 

For  contracts  with  school  districta  or  offi- 
cers.   Schools  and  School  Districts, 
«S0. 
Contracts— 

CoNntACTS,  Sf  16.  IS^  19^  21,  22,  24. 
Guabaittt,  I  6. 
Insurance,  {  130. 
Sales.  H  22,  23. 
Vendoe  and  Pubchaseb,  f  16. 
Employment.  Master  and  Servant,  |  3. 
Marriage.    Breach  or  Harrzaoi  PBomsE, 
S  4. 

As  condition  precedent  to  action  for  breach 
of  promise.  Brbaob  or  MABRtAGR  Prom- 
ise, f  12. 

PROPOSITIONS  OF  UW. 

Necessity  for  purpose  of  review,  see  APPEAL 
AND  Error.  |  846. 

PROPS. 

Duty  of  mine  operator  to  famish,  for  nse  of 
miners,  see  Master  and  Servant,  $  118. 

PROSECUTING  AHORNEYS. 

See  District  and  Pbosecutino  Attornets. 
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Scope-Note. 

[INCLITDES  common  lewdness  of  &  female  In  offering  or  permitting  sexnat  Inter- 
course with  mva  Indiscriminately,  for  gain  or  other  purpose,  and  soliciting  or  inducing  a 
female  to  become  a  prostitute  or  Inmate  of  a  house  of  prostitution,  placing  or  keeping  a 
female  in  such  a  house ;  and  living  with  or  acc^tlng  earnings  ct  a  prostitute ;  nature  and 
extent  of  criminal  responsibility  therefor,  and  grounds  of  defense;  and  prosecution  and 
panlshment  of  such  acts  as  public  offenses. 

[EXCT^UDES  offenses  of  open  and  notorious  lewdness  or  last^vlous  conduct  (see  Leitd- 
n€*s) ;  abduction  (see  Abduction) ;  and  keeping,  frequenting,  etc.,'  house  of  prostitution  (see 
Diwdcrly  Home).    For  complete  list  of  matters  excluded,  see  cross-refereucest  post] 

Analysis, 

§  1.  Nature  and  elements  of  offenses. 
1 3.  Indictment  or  information. 

Cross-References. 


See— 

Abdnction  of  female  infant  for  purpose  of.  Ab- 
duction. 

Affecting  ritrbt  of  inheritance.    Descent  and 

DisniBtmoN,  |  63. 
Change  of  aleeping  apartment  in  house  of,  aa 

bieadi  of  warranty  la  insurance  policy.  In- 

SDBAKCI.  I  332, 


DiSOBDEKLT  HOUSX. 

Lewdness. 

Power  of  city  to  apprehend  prostitutes  outside 
of  city  limits.  MuniciPAX.  GoBPOUTionB, 
|5»4. 

Words  imputing  as  constituting  libel  or  slander. 
Libel  and  Sundeb,  |  7. 


I  1.  Katnre  and  alMMBta  of  offenses. 

[a]     (Sup.  1877) 

The  ordinance  of  Greensburgh  of  1868  (sec- 
tion 2),  against  associating  with  a  prostitute 
"in  any  pabllc  place,  itreet,  alley,  common,  or 
within  said  city,"  must  be  constmed  to  read, 
"alley  or  common  within,"  etc.  A  prosecution 
rannot  be  maintained  thereunder  for  associating 
with  a  prostitute  in  a  private  place  in  the  city. 
— Zoi^r  V.  City  of  Qreensburgb,  60  Ind.  1. 

tb]  (9«p.  18») 
A  single  act  of  voluntary  sexual  inter- 
flnine  between  an  unmarried  woman  and  a 
male  person  does  not  make  the  woman  a  pros- 
Utnte,  within  Rev.  St  1881,  |  2002,  prohibit- 
ing association  with  prostltntes  or  frequenting 
camUing  honaes  with  prostltntes.— Fahnestodt 
T.  State,  102  Ind.  156,  1  N.  B.  372. 

[C]  (Sap.  1909) 
Under  Bums'  Ann.  St.  1008,  8  2350,  mak- 
ing it  unlawful  to  entice  a  female  to  enter  "any 
home  of  prpstitution,  assignation,  saloon  or 
wine  room  where  intoxicating  liquors  are  sold, 
or  any  other  place  for  vEcioua  or  immoral  pur- 
poees,"  an  affidavit  Is  Insufficient  which  charges 
aecQsed  with  enticing  a  female  "to  enter  into  a 
cfrtain  house  situated  at  No.  202  East  Broad- 
way street"  in  a  dty,  county,  and  state  named, 


"for  -the  purpose  of  having  sexusl  intercourse 
with  her,"  as  "any  other  place"  means  place  of 
like  character  with  those  previously  enumerat- 
ed.—Wiggins  v.  State,  172  Ind.  78,  87  N.  E. 

7ia 

Under  Bums'  Ann.  St.  1008,  §  2350,  the 
vicious  intent  is  an  element  of  the  crime  in  ev- 
ery case,  whether  the  entry  is  Into  one  of  the 
places  expressly  mentioned  or  one  of  the  "other" 
places  referred  to  in  the  act— Id. 

Fob  Cases  fbom  Otheb  States, 

See  40  Cent.  Dig.  Prost  H  1,  2;  17 

Cent.  Dig.  Disorderly  H.  |  7. 
See,  also,  82  Gye.  pp.  7S1-78S. 

I  3.  Indletment  or  inforasation. 

[el     (Sap.  1879) 

An  affidavit  and  information  under  Laws 
1877,  p.  80,  8  5,  defining  a  female  prostitute 
must  charge  the  commission  of  acts  constituting 
the  offense  ttierein  prohibited.— Delano  v.  State, 
66  Ind.  348. 

[b]    (App.  18M) 

Under  Bums*  Rev.  St  18»4,  S  2089  (Rev. 
St  1881,  S  2002),  making  it  a  criminal  otFeuse 
for  a  man  to  associate  "with  females  known  or 
reputed  as  prostitutee,"  ao  indictment  which 
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charges  a  defendant  with  asBociatins  with  one 
female  known  and  reputed  aa  a  proatitate  ia 
sufficient— Jessup  t.  State,  14  Ind.  App. 
42  N.  E.  050. 

[c]    (App.  1901) 

Under  Burns'  Rev.  St  18&4,  S  2090.  de- 
claring any  female  frequenting  bouses  of  ill 
fame,  or  aBsociatiog  with  unchaste  women,  or 
committing  fornication  for  hire,  a  prostitute, 
and  authorizing  punishment,  an  indictment 
charging  a  female,  among  other  acts,  with  com- 
mitting fornication  for  hire,  defines  an  offense, 
though  it  does  not  set  out  the  particular  acta 
constituting  the  offense.— Stanton  t.  State,  60 
N.  E.  009,  27  Ind.  App.  105. 

Fob  Cases  fboh  Other  States, 
See  40  Cent.  Dig.  Prost  i  3. 
See,  also,  32  Cyc  pp.  734-73G. 

PROTECTION. 

Attorney  against  aaaigmnent  by  client  At- 

TOBKBT  AND  CLIENT,  }  187. 

Against  set-off  between  partlea.  Atiobnet 

AND  CLIENT,  I  101. 
Against  settlement  between  parties.  At- 
TOBNET  AND  CLIENT,  H  18ti-100. 
Equal  protection  of  the  laws.  Constitutionai. 

Law,  si  209-249. 
Exemption  rights.    EzEUFTlONa,  H  107-150. 
PiBH,  S!  8,  0. 

Homestead  rights.   Hoicestead,  H  107-213. 
iNFAirrs,  Si  12-20. 

Mortgaged  property  pending  foreclosnre.  Mobt- 

OAOES.  K  466-473. 
Peraiw,  property,  or  habitation  as  defense  in 
prosecution  for  assault  with  intent  to 
kill.   HowciDB.  SS  03-09. 
For  homicide.   Houicide,  H  108-110,  122, 
124. 

Property  by  appointment  ot  receiver,  Be- 
CUVBB8,  If  12-26. 
Pending  litigation— 
Injunction,  8  38. 
BiCEIVEBS,  H  15-10. 

PROTEST. 

Before  notary  on  loss  within  iOBuranee  policy. 

Inbitbance,  S  636. 
Bill  or  note.   Bills  and  Non»,  |S  40S-422, 

469,  482,  498,  510,  526. 
Recovery  of  payments  made  under.  Patuent, 
i  88. 

Of  taxes  paid  under.  Taxation,  i  542. 

Avftiut  pwrtlenlar  acta,  traBsmctloas,  or 
pvoooedlim. 

Alteration  of  higliway.   Hiuhwats,  |  72. 

Of  school  site.   Scuools  and  School  Dis- 
tbicts,  S 

BBtablishment  of  highway.    HionwATs,  |  32. 


Grant  of  liquor  license.   ISTOXK^TiiiO  lnn- 
UOBS,  I  CS. 

Public  improvement    Municipal  Cobposa- 

TioNS,  1 297. 
Vacation  of  highway.   Hiouwats,  |  77. 

PROTESTATION. 

See  Plbadino,  {  128. 

PROVINCE  OF  COURT  AND  JURY. 

See— 

Cbiuinal  Lav,  H  731-708. 
Teial,  H  134-180, 184-201. 

PROVISIONAL  REMEDIES. 

See— 

Abbkst,  K  7-57. 

Attachment. 

Bail. 

Effect  of  appeal.   Appeal  and  Ebbob,  if  44^ 
447. 

Of  supersedeas  or  stay.   Appeal  aso  Em- 
BOB,  H  487-480. 
Gabnishhent. 
Injunction. 
Ne  Exeat. 
Ubcbivebs. 

Uevlew  of  decisions.   Appeal  and  Ebbob,  H 
71,  81,  96-101,  281,  0S4.  870,  050-055,  1024. 


PROVISIONS. 


See  Food. 


PROVISOS. 

Sec- 
Statutes.    Statutes,  g  22S. 

Allegations  in  indictment  or  information. 
Ihdictubnt  and  Infoeuatioh,  I  111. 

PROVOCATION. 

See- 
Affecting  right  of  aelf-defense.    Homicidb,  H 

96,  112. 

Defense  to  prosecution  for  assanlt  Assault 
AND  Battert,  §  GO. 
To  prosecution  for  assault  with  intent  to 
kill.    Homicide,  §  05. 
Element  of  manslaughter.    IIohicidb,  ||  41- 
51,  181. 

Ground  of  mitigation  of  damages  for  assault. 
Assault  and  Battebt,  f  34. 
For  libel  or  slander.  Libkl  and  Slandeb, 
I  63. 

PROVOST  MARSHAL. 

Authority  of  deputy  to  make  arrests,  see  Wab, 
10. 

PROXIMATE  CAUSE. 

See- 
Conspiracy  as  proximate  cause  of  damage  done. 
CONSPIBACr,  8  6. 
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Death— 

Death,  S  17. 
Homicide,  S  5. 
lajnry— 

Nequgence,  SS  56-63. 
TOBTS,  §  15. 
At  railroad  crossiog.   Railboads.  {  337. 
From  accidents  to  trains.    Raii^ads,  I 
296. 

From  detects  or  obstructions  in  sewers, 
drain?!,  or  water  courses  in  cities.  Mu- 
KICIPAL  CORPOBATIONB,  |  840. 

From  fire  on  or  near  railroad  right  of  way. 
Railroads,  H  463-405. 

From  negligence  or  default  in  transmissioD 
or  delirery  of  telegraph  or  telephone  mes- 
sage: TELBGBAPHS  and  TELEPHOnES,  i 
53. 

From  sale  of  liqnor.    Ihtoxicatino  Liq- 

UOBS.  f  291. 
To  toimals  on  or  near  railroad  tracks. 

Raiuboads,  I  425. 
To  licensee  or  trespaBser  on  railroad  proper^ 

ty  in  general.  Railroads,  f,  279. 
To  passenger.    Cabriebb,  H  305.  339,  369. 
'  To  person  on  or  sear  railroad  tracks. 
.    Railroadb,  I  389. 
To  person  on  or  near  street  railroad  tracks. 

Street  Railroads,  |  102. 
To  servant   Master  and  SEsrART,  {}  06, 

129.  139,  166,  176,  247. 
To  traveler  from  defect  or  obstmetioit  in 

liigbway.   Hiohwats,  |  196. 
To  traveler  from  defect  or  obstruction  In 

street     McniCIPAL    Cobpobationb,  { 

800. 

Lot«  within  Insurance  policy.    Imsubance,  8| 
447,  466. 

Proximate  or  remote  consequences  of  injury. 
Dakaoes,  H  17-19. 

PUBLIC. 

Protection  of  pnblic  interests  by  Injunction,  see 
iMuxcmoN,  H  89^1. 

PUBLIC  ACCOMMODATIONS. 

See— 

Cauiebs,  H  266,  410. 

Discrimination'  by  reason  of  race,  color,  or  con- 
dition.  Civil  Rights,  g  4. 

PUBLIC  ACTS. 

See  Statutes. 

PUBLIC  AID. 

Agricnltaral  aid,  see  Aobicultube,  |  3. 

To  psrttenlM  eluscs  of  persOBs. 

See- 

COLUOKB  AND  UnIVEBSITIES.  }  4. 

Corporations  by  taxation.    Municipal  Cob- 
POBATions,  S  963. 


Corporations,  etc. — (Cont'^. 

Limitation  on  municipal  power  in  general. 

Municipal  Cobpobations,  H  872-877. 
Limitation  on   municipal   power  to  issue 

bonds.  Municipal  Corporations,  S  912. 
Limitation  od  power  of  counties.  CoUR- 

TIE8,  S  154. 

Limitation  on  power  of  towns  In  general. 

Towns,  §  46. 
Limitation  on  power  of  towDS  to  issoe 
bonds.    Towns,  i  52. 
Discharged  soldiers,  sailors,  or  marines.  Aemt 

AND  Navv,  S  51. 
Indisent  children  to  attend  school.  SCH00I4 

AND  School  Districts,  {  148^. 
Individuals,   limitation   on   municipal  power. 

Municipal  Cobpobahons,  {  871. 
Railboads,  H  34-39- 

Turnpike  or  toll  road  companies.  TURNPIKES 
AKD  Toll  Roadb,  |  10. 


PUBLIC  AMUSEMENTS. 

See  TiiEATKBS  and  Snows. 


PUBLIC  ASSEMBLAGE. 

DiSTUBBANCE  OF  PUBLIC  ABSEHDLAOBi 

Unlawful  Asseublt. 


PUBLICATION. 

Delinquent  tax  list  Taxation,  |  6^ 

DEPOSITIONS,  i  80. 

Forged  instrument    Fobgebt,  |  32. 

Law  reports.  Rkfoets. 

Libel  and  Slandkb,  H  28-25.  84,  106. 

List  of  nominees  for  office.   Elections,  |  197. 

Nbwspapebb. 

Notice.   Notice,  |  11. 

Of  adjonmment  of  terms  of  conrt  Courts, 
I  66. 

Of  annexation  of  territory  to  dty.  Mu- 
nicipal Cobpobationb,  i  33. 

Of  assessment  on  stock  subscriptlonB.  Cob- 
pobationb, I  80. 

Of  change  In  boundaries  of  wards  and  vot- 
ing precincts.  Municipal  Cobpoba- 
tionb, I  40. 

Of  drainage  proceedings.   Drains,  |  99. 

Of  foreclosure  of  university  permanent  en- 
dowment fund  mortgage.  Collbgeb  and 
Univebsities,  f  6. 

Of  foreclosure  sale.  Mortoaobb,  H  96!^ 
377,  440,  610. 

Of  sale  of  land  for  qonpayment  of  assess- 
ment for  public  improvementa  Munici- 
pal Corporations,  |  543. 
-   Of  sale  of  land  for  taxes.    Taxation,  | 
CGO. 

Of  sale  to  satisfy  lien  of  livery  stable  keep- 
er.   Lxvebt  Stable  Keepers,  {  & 

Of  sherlflTs  sale  on  Sunday,  validity.  Sun- 
day, i  30. 
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Ordinences,  by-laws,  or  resolutioQB.  MvMC- 
IPAL  COBPOBAnOSS,  S  HO. 
For  public  improvenienta.  Municipal  Cob- 

POBATION8,  i  302. 
Performance  of  contract  witb  county  for  pub- 
lication of  delinquent  tax  UsL   Counties,  I 
128. 

Process.    Process,  ti  80-111. 

In  actiona  for  divorce.    Divobce,  K  7!>. 
Relating  to  court,  jury,  or  officers,  as  contempt 
of  court.   Contempt,  f  8. 
To  pending  judicial  proceedings,  as  con- 
tempt of  court   Contempt,  |  9. 
Reports  by  carriers,   Carbiebs,  |  9. 
Request  for  bids  for  making  of  public  improve- 

ment.    Municipal  Cobpobations,  |  331. 
Result  of  local  option  election.  Intoxicatinq 

LiQUOBS.  S  36. 
Statutes.    Statutes,  |  38. 

As  time  of  taking  effect,  or  time  computed 
therefrom.    Statutes,  {  257. 
Wills.  {  119. 

PUBLIC  AUCTION. 

AUCnONS  AND  AUCnONEEBS. 

Sale  of  property  of  decedents*  estates.  Ex- 
ectrroBS  and  Administbators,  f  100. 


PUBLIC  BUILDINGS. 

f?re— 

Counties,  §§  37,  103-110.  143. 

Municipal  Cobposations,  §|  221-22.5.  208. 

710.  849-857. 
Schools  and  School  Districts,  SS  00-73. 
States,  g  80. 

Superintendent  of,  amendment  of  statutes  re- 
lating to.    Statutes,  fi  13f>. 
Appointment.    States,  S  03. 
Towns,  |  35. 


PUBLIC  BUSINESS. 

Absence  from  state  as  officer  or  soldier  In  Unit- 
ed States  army  as  absence  on  public  business 
within  limitation  laws,  see  Limitation  of 
Actions,  g  81. 


PUBLIC  CORPORATIONS. 

See— 
Counties. 

Drainage  and  reclamaUon  districts.  Dbains, 

H  2.  12-20. 
Highway  districts.    Hiohwatb,  |  90. 
Municipal  Cobpobations. 
Schools  and  School  Distbicts,  SS  9-177. 
Towns. 

PUBLIC  DEBT. 

Counties,  I8  149-196. 

Municipal  Cobpobations,  (g  850-1000. 


Schools  and  School  Distbicts,  |] 
95-97. 

Special  or  local  laws  regulating.  Si 
I  95. 

States,  g{  113-167. 
Towns,  H  40-52. 
Unitbd  States,  SS  79-90. 

PUBLIC  DOCUMENTS. 

Competency  as  evidence,  see  Evidence, 
336. 

PUBLIC  DOMAIN. 

See  Public  Lands. 

PUBLIC  EASEMENTS. 

See  Dedication. 


PUBLIC  ENEMY. 

See— 

Contracts  tending  to  aid.  Contbacts, 
Wab. 

PUBLIC  FRANCHISES. 

Sec— 

Exrlusire  or  special  prlTlIegea.  M0N< 

%  0. 
Fbanciiises. 

PUBLIC  FUNDS. 

Sec— 

AccountiuR  for,  by  county  officers.  Co 
{  94. 

By  municipal  officers.  Municipj 

porations.  (  172. 
By  town  officers.   Towns,  f  32. 
Appropriation  of  money  for  bridges.  E 
8  11- 

CouNTiES,  SS  149-196. 

Custody  and  care  of  by  officers.  OFr 

Ill- 
Deposits.    Depositaries.       5,  & 
Disposition  of  taxes  collected — 
Highways,  8S  130.  149. 
Intoxicating  Liquors,  {  96. 
Municipal  Cobpobations,  J  984. 
Taxation,  H  908-917. 
Larceny  of,  from  public  officer,  as  re 
liability  therefor.    Officers.  {  12!>. 
Municipal  Cobpobations,  fi  172,  & 
Restraining  payment  or  other  dispos: 

general.    Injunction,  S  88. 
Schools  and  School  Districts,  {§ 
Special  or  local  laws  relating  to.  Si 
S  95. 

States.  fiS  75,  113-167. 

Subjects  and  titles  of  acts  relating  ta 

UTES,  8  121. 
Title  to  and  disposition  of  trust  funds 

ed  in  bank.   Banks  and  Banking, 
Towns,  H  40-61. 
United  States,  81  79-90. 
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Vested  ricfats  in  disiNMitioD  of.  Constitution- 
al Law,  i  lOS. 

PUBLIC  GRANTS. 

UinS  ARD  MlNBBALS,  i  36. 
PVBUO  LASIDS. 

PUBLIC  GROUNDS. 

8(9- 

duETEBnes. 

UUHICIFAL  COBPOBATIONS,  1  721. 

PUBLIC  HEALTH. 

Set  HULTH. 

PUBLIC  HIGHWAYS. 

HlOHWATS. 

MUHICIFAI.  COBPOBATIONS,    M  646-706,  755- 

823. 

PUBLIC  HOLIDAYS. 

fiee  HouoATS. 

PUBUC  HOUSES. 

S»  Innkeepebs. 


PUBLIC  IMPROVEMENTS. 

See— 

Bonds  (or— 

Counties,  {  174. 

Municipal  Cobpobations,  |  911. 
Bbidobs,  is  6-12. 
Canals,  H  4-6. 
CEinTBBIEB,  I  4. 

Contracts   prcventinff  competltioa  for  public 

work.    CONTBACTS,  I  132. 
Dbains. 
Febbius,  I  6. 
HionwAts. 
Iavbes. 

Municipal  Cobpobations,  18  70,  265-586. 
Navioablb  Watebs,  H  5-7- 
Restraining  construction.    Injunction,  |  86. 
Special  or  locsi  laws  for  establislunent  and  reg> 

ulatlon  of  public  works,    ^atutxs,  |  97. 
States,  ff  83,  8& 

Subjects  and  titles  of  acts  relating  to  public 

works.    Statutes,  |  123. 
SrbmLssIon  of  question  to  voters.  Elections, 

S30. 

Taxation  for.    Municipal  Cobpobations,  f 

962. 

Watbbs  and  Watxb  Coubsbb,  1 18S. 

PUBLIC  INDECENCY. 

See  Obsceritt. 

PUBLIC  INTEREST. 

Declarations  as  to  matters  of  public  or  geieral 
Interest,  see  Evidence,  |  300. 


ZUi  Digest  Is  eompiled  oh  the  Koy-Maaibw  Syston.  For  esplautlOB,  anm  pac>  lU* 


Digitized  by 


PUBLIC  LANDS. 


Scope-Note. 

[IXCLUDES  lands  forming  part  of  the  public  domain ;  regalatlons  relating 
grnnts  thereof,  and  acquisition  by  private  owuero  of  title  thereto  or  rights  tberel 
grunts  or  statutory  provisions. 

lIQXCr.UDES  commons  (see  Common  Landti);  mines  and  minerals  In  public  la 
Mines  and  Minerals) ;  and  lands  under  navigable  waters  (see  JUavigable  W^iert),  \ 
plete  list  of  matters  excluded,  see  cross-references,  post.] 

Analysis, 

I.  Government  Ownership. 

§  20.  Improvements. 
II.  Survey  and  Disposal  of  Lands  of  United  States. 

(A)  Surveys. 

§  34.  Method  and  sufficiency. 
§  28.  Resurveys. 

(B)  Entries,  Sales,  and  Possessory  Rights. 

§  29.  Lands  subject  to  entry. 

§  38.  Rights  acquired  by  entry  in  general. 

§  34.  Pre-emption. 

§  40.  Abandonment  or  relinquishment  of  claim. 

§  41.  Evidence. 

(C)  Donations  and  Bount\'  Lands. 

(D)  Reservations  to  United  States. 

[No  parnerapbs  or  references  In  this  Digest.    But  see  41  Cent  D 

Lands.  S§  13:t-137.] 

(E)  School  and  University  Lands. 

§  51.  Effect  of  reservation  and  grant  to  state  in  general. 

8  53.  Indemnity  and  lieu  lands. 

§  54.  Sale  and  conveyance  by  state. 

§  55.  Leases  by  state. 

§  57.  Disposition  of  proceeds. 

(F)  Swamp  and  Overflowed  Lands. 

§  58.  Construction  and  operation  of  grant  to  state  in  gem 

§  59.  Lands  included  in  grant. 

§  60.  Survey,  selection,  and  certification  to  state. 

§  61.  Sale  and  conveyance  by  state  or  county. 

(G)  Grants  to  States  for  Internai<  Improvements. 

§  63.  Lands  included  in  g^nt. 

§  64.  Grants  in  aid  of  particular  improvements. 

§  66.  Sale  and  conveyance  by  state. 

(H)  Grants  in  Aid  of  Railroads. 

[No  paragraphs  or  references  In  this  Digest.    But  see  41  Cent  D 
Lands.  §S  220-283.] 

(I)  Proceedings  in  Land  Office. 

§  103.  Cancellation  of  entries,  receipts,  certificates,  and  wa 

§  105.  Conclusiveness  and  effect  of  decisions. 

§  106.           In  general. 

(J)  Patents. 

§  114.  Construction  and  operation  in  general. 

§  115.  Conclusiveness. 

§  116.    In  general. 

(K)  Remedies  in  Cases  of  Fraud,  Mistake,  or  Trust. 

§  124.  Relief  to  claimant  of  land. 
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II.  Survey  and  Disposal  of  Lands  of  United  States — Continued. 

(K)  Remedies  in  Cases  of  Fraud,  Mistake,  or  Trust — Continued. 

§  127.           On  ground  of  mistake. 

§  128.  Establishment  of  trust. 

(L)  Relief  of  Bona  Fide  Settlers  and  Claimants. 

I  No  paragraplH  or  references  In  this  Digest.    But  see  41  Cent.  IMg.  Fob. 
Lands,  S9  347-35a3 

(M)  CONVTEYANCES,   CONTRACTS,   AND  EXEMPTIONS. 

§  135.  Assignments  and  transfers  of  rights  in  general. 

§  136.  Mortgages. 
§  137.  Sale  of  improvements. 
§  138.  Bona  fide  purchasers. 
§  139.  Validity  of  contracts. 

§  140.  Exemption  of  lands  from  liability  for  debts, 
ni.  Disposal  of  I^ds  d  the  States. 
§  142.  In  general. 

IV.  Colonial  and  Prc^rietary  Grants. 

[No  paragraphs  or  references  In  this  Digest.   But  see  41  Cent.  Dig.  Pub. 

Lands,  SS  GOl-eSS.} 

V.  Spanish,  Mexican,  French,  and  Russian  Grants. 

[No  paragraphs  or  references  In  this  Digest    But  see  41  Cent  Dig.  Pnl). 
Lands,  iS  624-725.] 

VI.  Titles  Derived  from  Indians. 

[No  paragraphs  or  references  In  this  Digest   But  see  41  Cent  Dig.  Pab. 
Land«,  H  72S-730.] 

Cross-Refermces, 


Bee- 

Competency  of  transcripts  or  certified  copies  of 
records  and  proceedings  In  land  office.  Evi- 

DXNCE,  §  342. 

Deriae  of  interest  in  public  lands.    WiiXS.  S  8. 

Execation  on  interests  in  public  lands.  Exe- 
cution, S  23. 

Improvement  by  township  trustees.  Towns,  { 
4& 

LaodB  onder  irater.  Navigable  Watgbs,  %% 
86,87. 


Liability  of  public  lands  or  rights  and  interests 

tberein  to  taxation.  Taxation,  Sg  175-177. 
Mandamus  to  control  official  acts  in  reference 

to  proceedings  relating  t«  public  lands.  Man- 

DAlfUS,  I  85. 
Mineral  lands.    Mine:s  and  Minebals,  8  36. 
Right  of  administrator  to  land  certificate  to 

which   decedent    was   entitled.  Bxbcutobs 

AND  Administbatobs,  g  39. 
Sufficiency    of   title    to   support  ejectment 

Ejectuent,  i  11. 


I.  GOTEBHMElffT  OWNERSHIP. 

1 20.  InproTements* 

[a]  (Sup.  1841) 
A  sale  of  land  by  the  United  States  will 
pass  the  property  in  a  fence,  placed  thereon  by 
mistake,  to  the  purchaser,  since  by  its  annexa- 
tion to  tlie  soil  the  fence  became  the  property 
of  the  United  States.— Seymour  t.  Watson,  6 
Btackf.  555,  36  Am.  Dec.  556. 

Fob  Cases  nam  Otheb  States, 

See  41  Cent.  Dig,  Pub.  Lands.  S  27. 
See,  also,  S2  Cyc.  pp.  786,  787. 

n.  srovBT  Awp  PMPOBAi.  or  lAwmi 

OF  UNITED  STATES. 

Boondaries,  see  Boundaries. 
Mineral  lands,  see  Mires  and  Minbsals,  g 
36. 

To  individual  Indians,  see  Indians,  g  14. 


(A)  SURVEYS. 

Description  of  land  in  complaint  in  ejectment 
by  reference  to,  see  Ejectuent,  {  64. 

Description  of  land  in  deed  by  reference  to, 
see  Deeds,  %  38. 

For  selection  and  certification  of  swamp  lands 
to  state,  see  post,  g  60. 

8  24.  Kethod  and  suAolency. 

[a]  (8«p.]88» 

Under  Act  Cong.  April  24,  1820,  where  a 
qnarter  section  containing  an  excess  over  160 
acres  is  to  be  dMded,  the  excess  must  fall  on 
the  exterior  half.— Grover  t.  Paddock,  84  Ind. 
244. 

[b]  (Sup.  1896) 

A  government  surrey  which  aetnally  mns 
its  section  lines  every  two  miles  across  swamp 
lauds,  and  makes  the  corners  on  each  line  at  the 
end  of  every  mile,  is  a  legal  survey. — ToUeston 
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Club  of  Chicago  t.  State,  141  lad.  l&J,  38  N. 
E.  214,  40  N.  E.  690. 

[C]    (Sup.  1S96) 

Where  the  field  notes  of  a  surrey  of  a 
fractional  township  partly  covered  by  a  lake  show 
the  external  boundary  lines  thereof  to  have  been 
run  and  the  section  corners  marked  thereon,  and 
all  the  interior  lines  to  the  lake  shore,  and  the 
comers  marked  in  the  field,  except  the  south 
line  of  one  section  of  which  but  a  part  was  run, 
but  which  could  be  ascertained  by  runnii^  the 
line  due  west  across  the  lake  to  the  external 
boundary,  and  the  east  and  west  section  lines  as 
run  were  less  than  a  mile  apart,  the  surrey  was 
sufficient  under  Rer.  St.  U.  S.  H  2395.  2396, 
and  included  the  land  covered  by  the  lake. — Kean 
V.  Roby,  145  Ind.  221.  42  N.  E.  1011. 

Fob  Cases  fbou  Otheb  States, 

See  41  Cent.  Dig.  Pub.  Lands,  H  31,  32. 
See,  also.  32  Cyc.  pp.  799.  800. 

S28.  BMnmys. 
M  (8mv.l89e) 

The  afflrmaDce  by  the  Interior  department 
of  a  resnrrey  is  not  binding  on  the  courts,  when 
it  appears  that  by  patent  nnder  a  prior  legal  Borrey 
title  to  the  lan<^  passed  from  the  governm«it.— 
Kean  T.  Roby.  146  Ind.  221,  42  N.  B.  1011. 

Fob  Cases  fbom  Otheb  States, 

See  41  Cent.  Dig.  Pub.  I^nda.  S  40. 
See,  alBo,  S2  Cyc  pp.  806,  806. 

(B)  ENTRIES,  SALES,  AND  POSSESSORY 
RIGHTS. 

Adverse  possession  of  laud,  see  Adverse  Poa- 

SEBSION,  i  7. 
Assignment  of  rlgbta,  ne  post,  |  135. 
Cancellation  of  entries,  see  post,  |  102. 

I  29.  Irfinds  snbjeet  to  amtvr* 

M    (Sop.  1838) 

Lands  of  the  United  States,  which,  prior  to 
the  29tb  of  May,  1830,  had  been  proclaimed  for 
sale  by  the  president,  but  which  remained  unsold, 
were  subject  to  the  pre-emption  right  conferred 
by  the  act  of  that  date-^Smlth  t.  Mosier,  6 
Blackt  61. 

Fob  Cases  pboh  Otheb  States, 

See  41  Cent.  Dig.  Pub.  Lands,  ||  41-47. 
See,  also,  32  Cyc.  p.  807. 

f  82.  Blshta  aeqnlred  by  nmtrj  la  sem- 
eraL 

[a]    (Svp.  1849} 

If  the  register  <tf  a  land  office  has  dnly  ad- 
mitted the  location  of  land,  and  granted  a  cer- 
tificate theieitf,  a  sabseqaent  sale  of  the  same 
land  is  v(M,  although  to  a  bona  fide  purchaser 
without  notice.— Hoyer  t.  UcOiUough,  1  Ind. 
339,  Smith,  211. 

Fob  Cases  trou  Other  States, 

See  41  Cent.  Dig.  Pub.  Lands.  K  54-56. 
See,  also,  32  Cyc.  pp.  817-819;   note,  70 
L.  R.  A.  799. 


134.  Pre-emption. 

ta]     (Sap.  1838) 

On  the  death  of  a  penon  entitled  to  a  land 
certificate  under  the  act  of  congress  of  1828,  the 
certificate  Issues  to  liii  li^tB.— Shanks  t.  Locaa, 

4  Blackf.  476. 

[b]  (Sap.  1S3») 

A  person  to  be  entitled  to  a  pre-emption 
right  under  the  act  of  congress  of  1830  must 
have  cultivated  the  land  in  1829,  and  have  been 
in  possession  of  it  at  the  time  the  act  passed. — 
Stewart  t.  Haynes,  6  Blackf.  163. 

[c]  iS«p.  1860) 

la  the  year  1845  A.  aetUed  with  Ua  family 
upon  a  quarter  section  of  land  In  the  Miami 
Reservation,  and  died  May  31,  1847,  after  the 
act  of  congress  of  August  3, 1846,  became  a  law, 
without  proving  his  claim  to  pre-emption,  or  pur- 
chasing the  land.  After  bis  death,  liis  adminis- 
trator, under  the  Mts  of  eoagiwt  in  aach  cases 
made  and  provided,  pre-empted  and  entered  the 
land  in  the  names  of  the  heita  of  A.  A^'s  wife 
and  children,  at  the  time  of  such  pre-emption 
and  purchase,  still  redded  on  the  land.  All  the 
improvements  were  made  thereon  by  A.  and  his 
family,  in  his  lifetime,  ffeld,  that  tiiough  the 
widow  might,  under  the  laws  of  congieas,  have 
pre-empted  and  purchased  the  land,  yet  as  it 
did  not  plainly  appear  from  the  evidence  with 
whose  money  It  was  purchased,  the  infierence 
was  that  it  was  with  the  money  of  those  in 
whose  name  it  was  entered,  vis.:  the  heirs  of  A., 
who  were  also  allowed  hy  law  to  make  the  en- 
try. As  the  widow  was  not  an  heir,  she  had  no 
interest  in  the  land.— Grant  v.  CnHnweli,  15 
Ind.  315. 

[d]  (Snp.  18M) 

An  agent  of  the  United  States  set  off  to  a 
tribe  of  Indiana,  in  accordance  with  a  treaty 
with  them,  a  tract  of  land  occupied  in  part  by  a 
pre-emptioner,  who  was  recognised  as  such  by  tl;e 
government.  Held,  that  the  pre^mptioner  had 
the  superior  title.— Sumner  t.  Coleman,  23  Ind. 
91. 

Fob  Cases  tBoat  Otheb  States, 

See  41  Cbkt.  Dig.  Pah.  Lands,  ||  65-71. 
See,  also,  32  Cyc  pp.  827-830;  notes,  23 
Am.  Dec.  492,  87  Am.  Dec.  132. 

I  40*  Abandonment  or  geHnqnlahmant  of 


[a}  (Smp.UKT) 
A  person  having  a  preemption  right  to  a 
certain  tract  of  land  of  the  United  States, 
which  right  was  to  exfdre  on  a  certain  day, 
sowed  grain  on  the  land,  which  he  knew  would, 
on  that  day,  be  unripe,  and  then  permitted  the 
time  to  expire  without  making  the  purchase. 
Held,  that  a  stranger,  who  afterwards  pnrchae- 
ed  the  land  of  the  United  States,  was  entitled 
to  the  growing  crop.— Rasor  v.  Quails,  4  Blackf. 
286,  30  Am.  Dec  658. 

For  Cases  from  Other  States, 

See  41  Cent.  Dig.  Pub.  Lands,  H  100-102^ 
See,  also,  32  Cyc.  pp.  85{^-«58. 
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[■]    (8np.  1832) 
A  land  certificate,  wttboat  a  peteat,  con- 
Yttya  DO  legal  title  to  the  land.— Mosier  v.  Smith, 
3  Blackf.  132. 

[b]  {8BV.U&7} 

Land  oflSce  certificBtes  of  final  iwyment  are 
.eridenoe  of  legal  title.  Laws  1833,  p.  112 ;  Rev. 
St  ISiS,  c  2&.  H  1,  8,  9.— Doe  ex  dem.  Staoffer 
T.  Stephenaon,  9  Ind.  144. 

[c]  (Snp.  1871) 

Tbe  deposition  of  the  register  of  a  land 
4tffice  is  inadmissible  as  evidence  to  prove  that 
certain  lands  are  vacant  public  lands  of  the 
United  States  and  have  not  been  entered  by 
any  one. — Lacey  v.  Maman,  37  Ind.  16S. 

Fob  Cases  from  Otheb  States, 

See  41  Cent.  Dio.  Pub.  Lands,  {§  103-106. 
See,  also,  32  Cye,  pp.  807,  841. 

(O  DONATION'S  AND  BOUNTY  LANDS. 

Judicial  notice  of,  see  Evidence,  S  48. 

Fob  Cases  fboh  Otheb  States, 

See  41  Cent.  Dig.  Pnb.  Lands,  H  109- 
132. 

See,  also,  32  Cyc  pp.  802-866. 

(D)  RESERVATIONS  TO  ITNITBD 

STATES. 

f  OB  Cases  raoH  Othee  States, 

See  41  Cent.  Die.  Pub.  Lauds,  f|  138- 
137. 

See,  also,  32  Ctc.  pp.  858-8^ 

(E)  SCHOOL  AND  UNIVERSITY  LANDS. 

Application  to  school  purposes  of  school  lands, 
and  proceeds  thereof,  see  Schools  and 
SCHOOI.  DiSTBICTS,  |  15. 

{51.  Effect  of  reserratioit  and  sraat  to 
■tato  in  seneraL 

[al  (Snp.lUO) 
The  grant  of  sections  numbered  16  by  act 
•of  congress  of  1S16.  for  the  use  of  schools,  was 
not  to  the  state  in  which  the  land  lies,  but  to 
the  inhabitants  of  tbe  respective  townships.— 
State  T.  Newton,  5  Blackf.  465. 

[b]  (Sap.lKO) 
Act  Gong.  March  26.  1804.  entitled  "Ad 
act  iT"^fci*'g  provirion  for  tbe  disposal  of  the  pub- 
lic lands  in  the  Indiana  territory  and  for  other 
pDiposes,"  convened  no  rights  on  the  trnsteee 
of  the  Tincennes  University  to  the  township  of 
land  reserved  by  that  act  for  the  use  of  a  sem- 
iuiy  of  learning,  and  which  was  subsequently 
located  in  Gibson  eoun^.  They  were  not  then 
ia  exbtence  as  a  corporation.— State  v.  Tmstees 
of  Vincennes  University,  2  Ind.  283.  Judgment 
nrersed  Tincennes  Unlvenity  v.  Indiana  (U. 
.S.  1852)  14  How.  268,  14  L.  Ed.  416. 


[c]  The  fact  that  at  the  time  of  the  grant  by 
congress  (April  19,  1816),  of  a  sixteenth  section 
in  each  township  "to  the  inhabitants  thereof 
for  the  use  of  schools,"  there  were  no  inhab- 
itants in  most  of  the  townships,  does  not  affect 
the  validity  of  the  grant.  Until  there  are  in- 
habitants the  fee  is  in  abeyance.— (Sup.  1854) 
8tate  V.  Springfield  Tp.  in  Franklin  County, 
6  Ind.  83 ;  (1861)  Same  v.  White  Water  Tp.  of 
ITxanUin  County,  17  Ind.  349. 

[d]    (Snp.  18M> 

After  the  state  has  accepted  a  grant  of 
school  lands  made  by  the  general  government,  it 
cannot  be  withdrawn.— Daggett  v.  Bonewltz,  107 

Ind.  276,  7  N.  B.  900. 

The  grant  of  school  lands  to  the  state  of 
Indiana  by  the  act  of  congress  of  April,  1816, 
vested  an  Immediate  seislu  in  the  grantee.— Id. 

Fob  Cases  fbok  Otheb  States, 

See  41  Cent.  Dig.  Pub.  Lands,  |i  138, 
146. 

See,  also,  32  Cyc.  pp.  870~8r2. 
153.  Xmdonusitjr  and  liev  Iwds. 

Lands  aabsUtuted  for  wdiool  lauds  proved 
unavailable  must  be  selected  by  the  secnretary 
of  the  traasnry  as  required  by  4  Stat.  179.  or 
title  thereto  will  not  pass.— Peck  t.  Louisville, 

N.  A.  &  0.  Ry.  Co.,  101  Ind.  36a 

Fob  Cases  feou  Otheb  States, 

See  41  Cent.  Dig.  Pak  Lands,  ||  143- 
146. 

See,  also,  32  Cyc  pp.  872-875. 

i  64.  Sale  and  ooaTeyanoe  hj  state. ' 

Interest  acquired  by  purchaser  as  subject  to 
execution,  see  Execution,  i  23. 

Mandamus  to  compel  execution  of  deed  to  pur- 
chaser, see  Mandamus,  f  8S. 

[a]    (Sap.  ISeO) 

Act  Cong.  March  26^  1804,  entitled  "An 
act  making  provision  for  the  disi>OBal  of  public 
lands  in  the  Indiana  Territory,"  reserved  a 
township  of  land  for  the  use  of  a  seminary  of 
learning,  which  was  subsequently  located  in 
Gibson  county.  Held,  that  the  act  of  the  ter- 
ritorial legislature  of  1806  granting  the  use  of 
said  lands  to  the  Vincennes  University  was  in* 
operative;  no  poweir  to  make  the  grant  being 
conferred  on  the  Ijejialature  by  congrexa. — 
State  V.  Trustees  of  Vincennes  University,  'Z 
Ind.  293.  Judgment  reversed  Vincennes  Uni- 
versity V.  Indiana  (U.  S.  1852)  14  How.  268, 
14  L.  Ed.  416. 

[b]  The  act  ol  congress  of  May,  1828,  author- 
izing the  sale  of  the  sixteenth  section,  which 
had  been  granted  to  the  several  congressional 
townships  of  the  state  for  tbe  use  of  schools  by 
the  act  of  congress  of  April,  181^  Is  to  be  taken 
in  pari  materia  with  all  the  sueces^ve  acts  of 
congress,  passed  at  diiCerent  sessions,  reserving 
and  granting  sixteenth  sections  la  various  states 
for  the  same  purpose.    Relating  to  the  same 
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Btibjeet,  they  are  tQ  be  coDBtroed  together  as 
one  act;  the  whole  foiming  one  body  of  law, 
from  which  the  purpose  of  the  grant  b  to  be 
deduced.— (Snp.  1854)  State  t.  Sprii^eld  Tp.. 
in  Franklin  Coqnty,  6  Ind.  83;  (18^)  Slune 
V.  White  Water  Tp.  of  rrankUn  County.  17  Ind. 
349. 

tc]    (Sup.  1857) 

In  on  action  for  the  recovery  of  lands, 
where  it  was  alleged  that  the  defendant  was 
wrongfully  in  possession  of  lands  under  a  con- 
veyance from  one  acting  as  a  school  commis- 
sioner, it  appeared  that  by  Act  Jan.  13,  1844, 
the  legislature  had  enacted  that  the  sale  made, 
by  such  person,  acting  as  school  commissioner, 
should  be  declared  legal,  and  that  the  purchas- 
er should  be  entitled  to  all  the  benefits  of  the 
purchase,  as  if  the  person  named  bad  at  that 
time  actually  been  school  commissioner.  Held, 
that  the  effect  of  the  act  was  to  make  the  sale 
valid  by  curing  all  defects,  whether  arising  from 
the  acts  of  such  school  commissioner  or  his  offi- 
cial tenure.— State  ex  rel.  Parish  Urove  Tp.  v. 
Sickler,  0  Ind.  07. 

m    (S«p.  1860) 

Where  the  inhabitants  of  a  township  re- 
ceived and  expended  the  proceeds  of  school 
lands,  and  the  purchaser  made  valuable  im- 
provements, the  court  presumed  that  the  in- 
habitants were  cognisant  of  the  improvements, 
and  held  tbera  bound  by  the  sale.— State  ex  rel. 
Parish  Grove  Tp.  t.  Stanley,  14  Ind.  409. 

[•]    (flap.  1872) 

A  purchaser  of  land  sold  aa  scbool  land 
cannot  enjola  the  auditor  of  the  county  from 
selling  the  land  under  his  mortgage  to  secure 
the  purchase  money,  on  the  ground  that  the 
title  to  the  land  was  not  in  tiie  Inhabitants  of 
the  county.  If  the  InhAbltants  had  no  title, 
the  plaintiir  has  none ;  and  a  sale  of  the  land 
under  the  mortgage  cannot  injure  him.  He 
has  just  such  title  as  the  inhabitants  of  the 
township  bad,  and  he  mortgaged  back  just  such 
title  as  be  Teceired.  So  held  where  there  had 
been  no  covenants  of  title,  no  fraud,  no  eviction, 
and  where  there  was  no  prayer  in  the  foie- 
cloanre  suit  for  any  personal  judgment  for  de- 
ficiency.—Cart  right  V.  Briggs,  41  Ind.  184. 

[f]  (Sup.  1887), 

Under  the  state  law,  after  the  lapse  of 
30  years,  the  presumption  is  that  a  sale  of 
school  lands  was  regularly  made.— McPheeters 
V.  Wright,  110  Ind.  619,  10  N.  £.  634. 

The  provisions  of  section  4351,  Rev.  St 
1881,  which  anthorizes  a  private  sale  of  school 
lands  after  an  offer  at  public  auctltu,  do  not 
ain>ly  to  a  case  where  It  does  not  appear  that 
the  lands  had  ever  been  offered  for  sale  at  public 
auction,— Id. 

[g]  (Sup.  1689) 

Under  Rev.  St  1881,  S  4346,  requiring  one- 
fourth  of  the  purchase  price  of  school  land,  sold 
by  the  county  authorities,  to  be  paid,  with  the 
interest  on  the  residue  for  one  year,  in  advance. 


and  the  residue  in  ten  yeaia,  with  interest  In 
advance,  deterred  payments  to  be  regarded  as 
part  of  the  school  fund,  and  reported  as  such  to 
the  raperinteident  of  pnblic  instmctiott,  the 
county  is  liable  for  the  interest  on  the  whole 
purchase  money,  thou^  the  purrimser  de- 
faults in  the  payment  of  the  deferred  iutall- 
ments,  and  Qie  land  is  forfeited  to  the  school 
fond.— 'Board  of  Com'rs  of  St  Joseph  Connty 
V.  State  ex  tel.  Micfaener,  120  Ind.  44%  22  N. 
E.  339. 

[h]    (Snp.  1890) 

Rev,  St.  1881,  S  4347,  provides  that,  where 
the  purchaser  of  Bcho(ri  lands  fails  to  make  pay- 
ment on  his  contract,  his  rights  shall  be  forfeit- 
ed, and  the  land  shall  revert  to  the  state  and 
be  resold,  and  the  residue  of  the  proceeds,  after 
deducting  the  amount  due,  with  interest  and 
penalties,  shall  be  paid  to  him  or  his  legal  rep- 
resentatives. Held,  that  the  forfeiture  of  the 
contract  does  not  vest  the  title  absolutely  in  the 
state,  but  merely  authorizes  it  to  make  the  sale. 
—McPheeters  v.  Wright,  124  Ind.  560*  24  N. 
E.  734,  9  L.  R.  A.  176. 

[t]  (9Mp.un} 
Sev.  St  1881,  I  4648,  expressly  authoriMt 
an  action  to  be  brought  by  the  coun^  auditor 
in  the  name  of  the  state  for  the  use  of  the  In- 
diana University  to  recover  for  waste  commit- 
ted on  state  land  held  for  the  use  ^  tlie  nnl- 
rersity,  after  forfeiture  of  a  conveyance  by  the 
state  to  a  purchaser.— State  ex  rel.  Sciinmadier 
V.  Gramelspacher,  26  N.  E.  81,  126  Ind.  39& 

H]  {Sop.  1906) 
Where  there  Is  evidence  that  cross-defend- 
ant in  a  suit  to  foreclose  a  lien  for  unpaid  pur- 
chase m<Hiey  had  paid  for  the  lands  purchased 
nt  school  fund  sale,  a  decree  in  his  favor  is 
proper.- State  ex  rel,  Longfellow  t.  Wlmer, 
106  Ind.  530,  77  N.  E.  1078. 

The  county  auditor  may  foreclose  the  lien 
for  tbe  balance  due  to  the  school  fund  on  a  sale 
of  school  landa  and  sell  them  to  enforce  pay- 
ment.— Id. 

In  an  action  to  qniet  title  to  school  lands, 
a  connty  auditor  and  board  of  commissioners 
were  neither  necessary  nor  proper  defendants, 
and  a  judgment  against  them  could  not  bind 
the  state.- Id. 

Fob  Cases  fboh  Othkb  Statbs* 

See  41  Cent.  Dia.  Pub.  Lands,  H  152- 

164,  166-169. 
See,  ateo,  32  Cyc.  pp.  876-896. 

I  S5.  LeacM  by  state. 

Disposition  of  rents,  see  post  I  57. 

[a]  (Sup.  1835) 
A  purchaser  of  school  land  from  the  school 
ocmmi<iBiouera  cannot  maintain  an  action 
against  a  lessee  of  the  land  for  a  breach  of  the 
contract  of  lease  from  the  superintendent  of 
school  land,  where  tbe  lease  was  not  such  as 
was  authorized  by  law. — Garwood  t.  Cox,  4 
Blackf.  93. 
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In  an  acti<m  by  a  purchaser  of  Bcbool  land 
to  recover  the  same  from  an  alleged  lessee,  it 
wafl  necessary  for  the  declaratioD  to  state  that 
the  lease  remained  uncanceled,  and  that  the 
trustees  of  the  township  had  authorized  the  sale 
bj  the  commissioQer,  and  it  was  also  necessary 
to  show  that  the  situation  of  the  land  waB  such 
as  to  authoriie  the  sale. — Id. 

Fob  Cases  fbom  Otueb  States, 

See  41  Cent.  Dig.  Pub.  Lands,  S|  170- 
174. 

See.  also,  32  Cjc.  pp.  896-901. 

f57.  IHsposttion,  of  prooeecls.  - 

[a]  A  repeal  by  the  legislature  of  the  act  es- 
tablishinjf  the  congressional  townships  could  not 
alter  the  effect  of  the  act  of  congress  granting 
B  sixteenth  section,  in  each  of  said  townships  to 
the  inhabitants  thereof,  for  the  use  of  schools, 
or  give  the  state  any  better  right  than  she  had 
before  to  divert  such  fund.  Said  grant  ia  an 
executed  contract,  and  irrevocable  by  the  legis- 
Ittnre.— (Sup.  1854)  State  v.  Springfield  Tp., 
Id  Franklin  County,  6  Ind.  83;  (1861)  Same  v. 
Whitewater  Tp.  of  Franklin  County,  17  Ind. 
349. 

By  the  sale  of  the  several  sixteenth  sections 
under  the  act  of  congress  of  IWS,  the  proceeds  of 
tt-.e  sale  in  each  townsbip  became  a  trust  fund,  to 
be  applied  to  the  use  of  the  schools  in  that 
tovDship,  and  not  elsewhere.— Id. 

School  Law,  f  44,  as  amended  by  Act  March 
T,  1873.  imposes  upon  the  township  trustees  the 
duty  of  reporting  to  tlie  connty  andltor  annually 
by  the  fourth  Monday  In  March  in  accordance 
with  the  requirements  of  such  section,  and  of 
paying  into  the  county  treasury  all  the  moneys 
Id  their  hands  derived  from  rent  of  unsold  school 
lands  belonging  to  the  rixteenOi  section.— Davis 
T.  State  ex  rel.  Board  of  Com'rs  of  Bartholomew 
County,  44  Ind.  38,  judgment  affirmed  in  Davis 
T.  Indiana  (1876)  94  U.  S.  792,  24  L.  Ed.  320. 

Under  Act  March  7,  1873,  {  7,  an  action 
may  be  sustained  in  the  name  of  the  state  on 
the  relation  of  the  txtard  of  county  commission- 
trs  to  recover  rents  received  by  a  township 
trustee  for  the  lease  of  unsold  school  lands  be- 
loDging  to  the  sixteenth  section,  and  not  paid 
by  such  trustee  Into  the  county  treuury.— Id. 

Money  derived  from  the  rent  of  unsold 
school  lands  beltNoging  to  the  sixteenth  section 
tboold  be  paid  Into  the  county  treasury,  and  be 
distributed  by  tlie  county  auditor.  A  township 
trostee  has  nothing  to  do  with  its  distribution, 
ncept  to  so  much  of  it  as  may  be  apportioned 
to  audi  parts  of  his  township  as  are  within  the 
congresriooal  -township.— Id. 

Fob  CAms  fboic  Otheb  Statss* 

See  41  Geht.  Dig.  Pub.  Lends,  ^  176- 
179. 

See,  also,  32  Cyc.  pp.  900,  901. 


(F)  SWAMP  AXD  OVERFLOWED  LANDS. 
Judicial  notice  of  laws  relating  to,  see  Evi- 

DENCE,  I  32. 

g  58.  Ooastrnotion    and    operatlom  ,ot 
Kxmut  to  state  in  cenoraL 

r«]    (Smp.  UTS) 
The  title  of  the  ceded  swamp  lands  vesta 
in  the  state  by  virtue  of  the  act  of  congress, 
without  issuance  of  any  patent — Edmondson  v. 
Cora,  62  Ind.  17. 

[b]  (Sup.  1884) 

A  patent  purporting  to  convey  land  to  a 
state,  subject  to  the  disposal  of  Its  Legislature, 
as  swamp  and  overflowed  lands,  in  conformity 
with  the  swamp  land  act  (Act  Cong.  Sept.  20, 
1850),  was  evidence  that  the  title  to  the  land 
vested  al>solntely  in  the  state  as  of  the  date  of 
such  enactment— Hamilton  t.  Sboaf^  99  Ind. 
63. 

[c]  (Sup.  1S86) 

After  title  to  land  had  vested  in  the  state 
of  Indiana  by  virtue  of  the  act  of  c<mgress  of 
September  28,  1850,  relative  to  swamp  lands, 
a  patent  by  the  United  States  to  an  individual  to 
land,  in  that  state,  covered  by  the  above  act, 
was  of  no  effect.— Matthews  t.  Goodrich,  102 
Ind.  557,  1  N.  E.  175. 

Rev.  St.  U.  S.  3850,  S  2479  a  Gav.  &  H. 
Rev.  St.  p.  737),  provided  that  the  whole  of 
swamp  and  overflowed  lands  in  the  state  made 
unflt  thereby  for  cultivation,  which  remained 
unsold  at  the  time  of  the  passage  of  the  act,  were 
thereby  granted  to  the  state,  and  required  the 
Secretary  of  the  Interior  as  soon  as  practicable 
to  make  out  an  accurate  Hat  and  plat  of  the 
lands  described  and  transmit  the  same  to  the 
Governor  of  the  state,  end  cause  a  patent  to  be 
issued  to  the  state  therefor,  and  that  by  such 
patent  a  fee  simple  to  the  lands  should  he  vested 
in  the  state,  subject  to  the  disposal  of  the  Leg- 
islature. Held  that,  lists  having  been  made  by 
the  Secretary  of  Interior  and  patents  for  lands 
having  been  issued  to  the  state,  though  not  in 
accordance  with  such  act,  the  act  itself  operated 
as  a  grant  in  prsesenti  to  the  state.— Id. 

[d]  (Snp.  1886) 

In  construing  acts  granting  swamp  lands  to 
a  state,  nothing  is  to  be  inferred  against  the 
state.— State  v.  Portsmouth  Sav.  Bank,  106  Ind. 
435,  7  N.  E.  379. 

The  swamp  land  act  of  18-50  operated  as  a 
present  grant  to  the  state  of  Indiana  of  its 
swamp  Innds  on  being  identified,  and  the  selec- 
tion by  the  state,  of  Beaver  Lake  lands,  con- 
Hrmed  by  the  act  of  1873,  perfected  the  title 
thereto,  which  relates  back  to  the  date  of  the 
original  act  of  1^.— Id. 

[e]     (Sap.  ISSG) 

Act  Cong.  Sept  28,  1850,  known  as  the 
"Swamp  Land  Act,"  was  a  present  grant  to  the 
se%'erai  states  of  the  swamp  lands  therein  situat- 
ed, and  when  the  selections  were  confirmed  nn- 
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dtr  Act  March  3,  1857,  title  referred  back  to  the 
date  of  the  grant,  September  28,  1830.— ToUcs- 
toD  Club  of  Chicago  v.  State,  38  N.  E.  214,  40 
X.  E.  690,  141  Ind.  107. 

Title  to  swamp  land  acqalred  by  the  state 
under  a  patent  from  the  United  States  is  not 
affected  by  a  subsequent  act  of  congress  granting 
a  company  the  tight  to  drain  such  land  and 
authorizing  its  survey  and  sale.— Id. 

Fob  Cases  from  Other  States, 

See  41  Cent.  Dig.  Pub.  Lands,  {|  180- 

183,  187-191. 
See,  also,  32  Cyc.  p.  901. 

1 59.  Landa  ln«lnded  tn  sramt. 

[a]     (Snp.  1S86) 

The  state  of  Indiana,  having  the  title,  is 
not  estopped  to  assert  it  aa  to  the  even-numlMred 
lota  in  Beaver  lake,  by  accepting  and  approving 
a  deed  to  the  odd-numbered  lots  in  settlement  of 
a  claim;  nor  by  assessing  and  collecting  taxes 
on  the  even-numbered  lots;  nor  by  allowing 
improvements  to  be  made,  tbe  title  being  equally 
open  to  the  notice  of  all  parties.— State  v.  Ports- 
mouth Sav.  Bank,  106  Ind.  435,  7  N.  E.  379. 

For  Cases  ntoif  Otbeb  States. 

See  41  Cekt.  Dig.  Poh.  Lands,  U  184, 
180. 

See,  also,  82  Cyc.  pp.  904-9ia 

I  60.  8arr«7,  ■•iMtlom,  and  aartlfleatlim 
to  state. 

Surrey  and  selection  as  condition  precedent  to 
sale,  see  post,  {  61. 

[aj    (Snv.  1896) 

Where  the  commipsioner  of  the  general 
land  office  of  the  United  States  directed  a  local 
land  register  to  make  a  list  of  land  and  trans- 
mit a  copy  thereof  to  the  general  land  office, 
and  It  aK>ears  that  such  list  was  completed  on 
April  15,  1851,  and  that  it  was  on  file  in  the 
general  land  office  in  1893,  it  will  be  presumed 
that  the  register  transmitted  it  to  such  office 
before  Mardi  3,  1857,  the  date  of  tiie  act  con- 
firming the  state's  selection  of  swamp  lands 
theretofore  made  and  reported  to  the  commis- 
sioner.—Tolleaton  Club  of  Chicago  v.  State,  141 
Ind.  197,  38  N.  E.  214.  40  N.  E.  600. 

[b1  (Snp.  1898) 
The  resurvey  of  1875,  of  tbe  lands  former- 
ly covered  by  water,  and  which  were  conveyed 
to  the  state  of  Indiana  by  the  United  States  un- 
der the  swamp  land  act  of  1850,  by  the  descrip- 
tions of  the  survey  of  1834,  was  invalid ;  and 
sales  in  pursuance  thereof  gave  no  title  as 
ajjainst  grantees  under  the  survey  of  1834.— 
Mason  v.  Calumet  Canal  &  Improvement  Co., 
."•0  N.  E.  85,  150  Ind.  CJi),  affirmed  Kean  v. 
Same  (1903)  23  S.  Ct.  651,  190  U.  S.  452,  47  L. 
li:d.  1134. 

Fob  Cases  fbou  Otheb  States, 

See  41  Cent.  Dig.  Pub.  Lands,  186, 
187. 

See.  also,  32  Cyc.  pp.  903,  904. 


{61.  Sale  and  coaveymmM  by  ui 

eouty. 

[a]  (Sap.  1866) 

The  act  to  regulate  the  sale  of  swan 
passed  in  1852,  does  not  authorize  i 
private  entry  before  the  land  has  been 
at  public  sale.— Carver  v.  Oiute,  8  Ind. 

Swamp  Land  Act  1SS3,  |  2,  was  i 
to  settle  tbe  constmction  of  sections  ! 
of  the  statute  of  1852  regulating  tbe 
swamp  lands,  relative  to  the  number  > 
to  be  included  in  aubdlvisions  aold  at 
bale.— Id. 

[b]  (Sap.  lRe2) 

Under  1  Rev.  St.  1852,  p.  472,  } 
certificate  of  entry  of  swamp  lands  is  evi 
legal  title.— Reed  v.  Hamilton,  18  Ind.  4^ 

[c]  (Sap.  18641 

In  an  action  brought  to  quiet  title,  I 
plaint  alleged  that  the  land  In  question, 
in  Jackson  county,  was  gi\*en  to  the  i 
swamp  land  by  the  act  of  congress  of  Se 
28,  that  afterwards,  by  the  act 

legislature  of  February  14,  1851,  and  ot 
supplemental  thereto,  the  plaintiff  cm  a 
day  In  November,  1852,  applied  to  the 
of  the  United  States  land  office  at  Jeffei 
to  purchase  said  land,  and  received  fr 
a  certificate  of  purchase,  and  presented  t 
to  tAe  receiver  of  said  lend  office,  and  p 
the  purchase  price  therefor,  which  he 
in  payment  in  full  for  said  lands,  and  gi 
plaintiff  s  duplicate  certificate  of  purch 
receipt;  that  the  register  the  same  da^ 
mitted  to  the  anditor  of  stete  said  ce 
and  receipt,  and  tranamitted  the  puichas 
to  the  state  treasurer ;  that  November  2 
tbe  auditor  Issued  to  the  plaintiff  a  ce 
that  said  receiver  had  deposited  with  tli 
urer  said  purchase  money;  that  Decen 
1852,  the  governor  oi  tbe  state  convi 
Iiatent  or  deed  the  said  land  to  the  plai 
due  form  of  law ;  and  that  the  sale  to  tti 
tiff  waa  in  all  things  made  in  conform] 
the  law  of  the  state  and  the  United 
Held,  that  the  complaint  showed  a  good 
Murphy  v.  Ewing,  23  Ind.  297. 

[d]  (Sap.  im> 

It  is  not  necessary  or  proper  that 
issued  by  the  state  of  swamp  lands  sol 
should  be  recorded  in  the  county  where  I 
is  situated.  Such  patents  are  require* 
recorded  by  the  secretary  of  state  in  hi 
and,  when  so  recorded,  are  notice.— M 
Coofcsey,  61  Ind.  519. 

[a]    {Sap.  1878) 

The  certificate  of  tiie  county  treasi 
knowledging  the  receipt  of  tbe  purchase 
for  swamp  lands  sold  by  the  county  audi 
evidence  of  the  1^1  title  to  the  land,  i 
Rev.  St.  1876,  p.  953,  f  IL-Edmondaon ' 
62  Ind.  17. 

[t]    (Sap.  18S2) 
The  failure  to  record  a  deed  of  swam 
in  the  office  of  the  secretory  of  stete,  as  i 
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^  Act  lime  14,  1852,  lenden  the  deed  ndd  ai 
against  a  SQbaeqneQt  purehaaer  from  tbe  state 
ia  good  faith  and  wlthont  notlee^Nitdie  t. 

Earle,  88  Ind.  375. 

[g]  (8iip.U8K> 

The  gOTernor,  without  erprees  authority  of 
the  legislatare,  has  no  power,  by  any  form  of 
toDveyance,  to  transfer  to  the  United  States 
goremment  the  control  of  land  previoosly  made 
the  property  of  the  state  by  virtue  of  the  swamp- 
land act— Matthewa  t.  Goodrich,  102  lod.  557, 
1  N.  a  175. 

There  has  been  no  act  of  the  legislature  of 
Indiana  or  act  of  cmgiesa  which  can  be  con- 
stnied  as  contemplating  a  release  of  the  state's 
title  to  any  of  the  lands,  to  which  title  from 
Kovemment  had  previously  accrued  to  the  state 
by  virtue  of  the  swamp-land  act,  without  com- 
pensation for  the  lands  released.— Id. 

1  Gav.  &  H.  Rev.  St.  p.  599.  S  11,  regu- 
latiag  tbe  sale  of  swamp  land,  and  providing 
that  the  county  treasurer's  certificate  of  entry 
is  evidence  of  legal  title  to  the  land  mentioned 
therein  in  the  person  in  whose  name  it  is  issued, 
makes  such  certificate  evidence  of  legal  title  to 
the  land  in  such  jwrson.— Id. 

[h]  (Snp.  1SS6) 

Tnder  tbe  Indiana  acta  tor  the  diBposal  of 
swamp  lands,  none  of  such  lands  could  be  sold 
until  surveyed  and  selected  and  described  as 
swamp  lands. — State  v.  Portsmouth  Sav.  Bank, 
IOC  Ind.  435.  7  N.  E.  379. 

Public  officers  have  no  authority  to  dispose 
of  the  state's  land,  except  such  as  ia  conferred  on 
them  by  positive  statute.— Id. 

The  state  officers  of  Indiana,  having  no 
anttiority  to  sell  the  bed  of  Beaver  lake  directly, 
the  same  being  nnanrveyed  and  nnplatted,  conid 
not  do  it  indiret^ly  by  selling  the  border  lands 
which  were  surveyed  and  platted.— Id. 

P]  (APP.1S0T) 
Acts  1862;  under  Rev.  St  1852,  p.  471. 
aathoilring  tbe  aale  of  swamp  land,  and  the 
morass  was  swamp  land,  tbe  officers  In  aelling 
it  conld  not  sell  that  part  outside  of  tiie  morass 
and  make  a  gift  of  the  morass.— Tolleeton  Club 
of  <3iicago  T.  Undgren,  39  Ind.  App.  448,  77 
N.  E.  818. 

Acts  1852,  under  Rev.  St  3852,  p.  471, 
lathoriztng  certain  officers  to  sell  state  swamp 
lands,  should  be  strictly  construed.— Id. 

Fob  Cases  fbou  Otheb  States, 

See  41  Cent.  Dig.  Pub.  Land?.  H  102- 

213. 

See,  also,  32  Cyc.  pp.  012-931;   note,  63 
L.  B.  A.  264. 


(G)  GRANTS  TO  STATES  FOR  INTER- 
NAL IMPHOVBMEXTS. 

Secondary  evidence  of  selection  of,  see  Evi- 
dence, 8  158. 


163.  Lrads  iMfllmdad  la  Braait 

[a]  <S«».UU) 

The  only  legal  evidence  Of  tbe  selection  of 
lands  g^ven  to  the  state  by  Act  Cong.  Mardi  2, 
1827,  is  a  certified  copy  thereof  from  the  oflSce  of 
the  Secretary  of  the  Treasury  at  Washington, 
unless  it  be  made  to  appear  tliat  the  ori^nal 
is  no  longer  to  be  found  there.— Doe  ex  dem. 
Stauffer  v.  Stephenson,  1  Ind.  115,  Smith,  20. 

A  certificate  of  the  auditor  of  the  state 
that  certain  land  is  included  in  the  tract  donated 
to  the  state  by  a  particular  act  of  Congress,  if 
evidence  of  the  fact  at  all,  is  only  prima  facie 
evidence  and  must  yield  to  a  certificate  trom' 
tbe  T^d  Office  of  the  United  States.— Id. 

Fos  Cases  raoK  Other  States, 

See  41  Cent.  Dig.  Pub.  Lands,  |  215. 
See,  also.  32  Cyc.  pp.  933.  934. 

8  64.  Grants  In  aid  of  vartiavlar  Ina- 
provements. 

[a]    (Snp.  1853) 
A  canal  land  certificate,  which  shows  on  its 
face  there  is  part  yet  due,  is  not  evidence  of 
lexal  title,  under  Rev.  St  1843.— Dickenon  T. 
Nelson,  4  Ind.  160. 

tb]    (Snp.  1S63) 

In  section  8,  c.  29,  Rev.  St  1813,  the 
phrase  "land  office  certificate  of  purchase"  refers 
to  United  States  lands,  and  "land  office  receipts 
of  final  payment"  refers  to  the  system  of  canal 
lands,  etc.,  in  this  state.— Dickeison  v.  Nelson, 
4  Ind.  280. 

[Cl    (Smp.  1867) 

The  act  of  congress  of  February  27,  1841, 
confirming  the  selections  of  land  made  by  this 
state  in  1839  to  aid  in  the  construction  of  the 
Wabash  &  Erie  Canal  to  Terre  Haute,  did  not 
embrace  or  affect  pre-emption  rights  acquired  by 
conforming  to  the  requisitions  of  the  statute  of 
1838;  and  the  proof  of  such  pre-emption  and 
payment  in  1841  was  a  sufficient  ccHupliance 
with  the  preemption  laws  as  revived  and  extend- 
ed.—Doe  ex.  dem.  Stauffer  t.  St^henson,  9  Ind. 
144. 

[d]  (8VP.1860) 

In  a  suit  by  the  trustee  of  the  Wabash  & 
Erie  Canal  for  a  trespass  upon  certain  lands  al- 
leged to  belong  to  them,  the  only  evidence  of 
title  introduced  waa  a  list  of  tends  selected  by 
the  state  for  the  completion  of  the  canal,  em- 
bracing the  lands  trespassed  upon.  It  was 
held  that  this  evidence  was  prima  fade  sufficieot 
to  establish  title  in  the  trustees.- Evans  v.  Board 
of  Trustees  of  Wabash  &  B.  Canal,  15  Ind.  319; 
Hawkins  t.  Same,  Id.  828. 

[e]  (Snp.  1874) 

A.  purchased  canal  lands  of  the  trustees  of 
the  Wabash  &  Eric  Canal  in  1854,  and  received 
a  certificate  of  purchase  therefor.  Afterwards, 
in  1856,  he  assigned  and  delivered  the  certificate 
to  B.,  who,  in  1857,  obtained  a  patent,  or  deed, 
for  the  land.  After  the  death  of  A.,  in  1862, 
Lis  heirs  conreyed  said  real  estate  to  C.  Held, 
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that  C.  could  not  recover  the  real  estate  from 
uoe  who  acquired  title  through  B.,  though  the 
deed  of  B.  was  not  placed  on  record  within  the 
time- limited  by  law,  or  until  after  the  deed  from 
the  heirs  of  A.  to  G.  had  been  recorded.— Wright 
V.  Shepheid.  47  Ind.  176. 

m    (Bmp.  1876) 

The  lands  granted  by  the  United  States  to 
the  state  of  Indiana  for  the  completion  of  the 
Wabash  &  Brie  Canal  cannot  be  sold  or  con- 
veyed, unless  the  c<Hitract  of  sale  or  conveyance 
is  concurred  la  and  signed  by  the  trustees  on 
the  part  of  the  state.— Burnet  t.  Trustees  of 
Wabash  &  B.  Casal,  60  Ind.  251. 

Fob  Cases  vnou  Otheb  States, 

See  41  Cent.  Dig.  Pub.  Lands,  ||  222- 

225. 

See,  also,  32  Gyc  p.  032. 

{  66.  Sale  and  eonTer»noc  bj  state. 

[a]  (App.  1906) 
Act  Feb.  2,  1832,  p.  122,  providing  for  the 
election  of  a  commiasioner  of  the  Michigan  road 
lands,  and  anthorizing  him  to  sell  in  half -quarter 
sections  so  much  of  the  road  as  would  produce 
a  sum  Bu£Bcient  to  refund  to  the  state  the 
amount  advanced,  etc.,  provided  that  in  any 
cases  where  any  half  section  shall  be  divided  by 
said  road,  running  through  the  same,  the  com- 
missioner shall  have  power,  if  he  considers  it 
for  the  interest  of  the  state,  to  sell  the  part  ly- 
ing on  one  side  of  the  road  in  one  parcel,  and 
attach  and  sell  witii  the  half-quarter  that  which 
lies  <ni  the  opposite  side  of  the  road  in  the  same 
section,  implies  discretionary  power  to  sell  the 
entire  half-quarter  section  divided  by  said  road 
running  through  the  same.— Western  Union  Tel- 
egraph Co.  T.  Krueger,  36  Ind.  App.  348,  74  N. 
E.  25. 

Fob  Cases  fbom  OrnEB  States, 

See  41  Cent.  Dig.  Pub.  I«nds,  !§  210, 
220. 

See,  also.  32  Cye.  pp.  935-937. 


(H)  GRANTS  IN  AID  OF  RAILROADS. 

Fob  Cases  fbou  Otheb  States, 

See  41  Cent.  Dig.  Pub.  Lauds,  U  226- 
283. 

See.  also,  32  Cyc  pp.  937-lOOa 


(I)  PROCEEDINGS  IN  LAND  OFFICE. 

Competency  of  transcripts  or  certified  copies  of 
records  and  proceedings  as  evidence,  see  Evi- 
dence, I  342. 

S  102.  OanoellatlaH  of  entrlM,  vMMlpta, 
owtifleateB,  Mid  waummts. 

[a]  <S«p.l867) 

In  ejectment,  where  the  defendant  claimed 
under  a  certificate  of  purchase  under  the  pre- 
emption laws  issued  to  his  ancestor,  the  fact 
that  the  word  "canceled"  was  written  upon  the 


certificate  of  purchase  is  not  sufficient  to  es- 
tablish the  fact  of  cancellation.— Doe  ex.  deiu. 
Stauffer  v.  Stephenson,  9  Ind.  144. 

Fob  Cases  nou  Oiseb  States. 

See  41  Cent.  Dig.  Pub.  Lands.  H  294- 
297. 

See,  also,  82  Cye.  pp.  1012-1017;  note,  75 
Am.  St  Rep.  880. 

S  105.  CosuduiTUMSs  uul  aCaet  of  deel- 
aloKS. 

Fob  Cases  fboh  Othbb  States, 

See  41  Cent.  Dig.  Pub.  LandSt  M  SOI- 
806. 

See,  also,  32  C^c.  pp.  1020-1020;  notes,  22 
C.  C.  A.  38,  28  C.  C.  A.  344.  57  a  a  A. 
207;  note,  20  Am.  Dec.  273. 

§  106.           In  camenL 

[a]  (Sap.  1843) 

The  state  courts  cannot  revise  the  dedsions 
of  the  register  and  receiver  of  a  United  States 
land  office  for  mere  error  of  opinion  respecting 
a  pre-emption  right— Stewart  t.  Hayn»,  6 
BlackL  354. 

Fob  Cases  fbou  Othkb  Buxa, 

See  41  Cent.  Dig.  Pub.  Lands.  SI  101» 

301,  302. 

See,  also,  32  Cyc  pp.  1020-10^  ^ 

(J)  PATENTS. 

Recording  letters  patent,  see  BECOBDSf  {  0. 
To  individual  Indiana,  see  Indzaitb,  I  14. 

S 114.  Ooastrnotiom    and    «pan»tlom  In 
Ceneval. 

[«]    (Snp.  1860J 

A  tax  sale  of  a  title  wtiich  has  been  entered 
and  paid  for,  but  the  patent  for  which  has  not 
issued,  passes  the  fee  under  Rev.  St.  1824,  and 
the  patent  when  Issued  will  inure  to  the  benefit 
of  the  collector's  grantee.— Doe  ex.  dcm.  Dunn  t. 
Hearick.  14  Ind.  242. 

[b]  (Sup.  1S78) 

Under  Rev.  St  U.'S.  $  450  [U.  S.  Comp. 
St.  1901,  p.  256],  authorizing  the  president  to 
sign  a  patent  by  a  secretary,  such  patent  is  ad- 
misaible  in  evidence  without  proof  <rf  its  execu- 
tion.—Steeple  V.  Downing,  60  Ind.  478. 

The  production  by  the  grantee's  heirs  of  a 
conveyance  of  land  by  the  United  States,  pur- 
suant to  the  treaty  of  August  29,  1821,  ceding 
unlocated  sections  to  certain  Indians,  approved 
by  the  president,  is  presumptive  evidence  that  it 
had  been  properly  delivered  to  the  grantee,  and 
no  new  delivery  was  necessary.— Id. 

A  cmveyance,  by  a  beneficiary  of  the  Pot- 
tawattamie treaty  (7  Stat  218),  of  a  tract  (rf 
land  afterwards  conveyed  to  him  by  the  United 
States  by  patent,  pursuant  thereto,  vested  the 
title  in  the  grantee,  though  the  grantee  died  be- 
fore issuance  of  tlie  patent,  and  before  the  presi- 
dent's approval  of  the  conveyance ;  such  approv- 
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il  relating  htj±  to  the  execution  of  Uie  eaKWf 

ace.— Id. 

[e]  (Sop.  1881) 
A  purchase  of  a  given  subdivisioD  of  public 
laadfl,  which  happens  to  have  for  one  of  its 
IrtHindaries  a  marsh  or  pond,  does  not  give  the 
purchaser  a  part  or  all  of  another  defined  sub- 
diyision,  in  order  to  reach  the  center  of  sach 
pond.— Edwards  v.  Ogle,  76  Ind.  302. 

Fob  Casss  fbok  Otheb  Btateh. 

SB  41  Gekt.  Dig.  Pab.  Lands,  H  814- 
322. 

Bee,  also.  82  Gyc.  pp.  10B3-1039. 

1 115.  OonclnslTenMS. 

Fw  Caus  noH  Otheb  States, 

See  41  Cent.  Dig.  Pab.  Lands,  ||  823- 
328. 

See,  also.  32  Cyc.  p.  1038;  notes,  2  Am. 
Dec.  568,  12  Am.  Dec.  664. 

1116.  —  Im  K«ii«raL 

[«1  (S«p.U49) 

Where  a  Canadian  Tolunteer  certificate  for 
pnblic  land,  under  the  act  of  cons:ress  of  1821, 
was  legally  located,  the  register  of  the  land  t^ce 
was  without  authority  to  dispose  of  the  land ; 
and  such  location  would  prevail  over  a  patent 
•ulmeqaently  isaned  by  mistake  to  the  purchaser 
of  the  same  land.— Meyer  t.  McCulIoogh,  1  Ind. 
830,  Smitb.  211. 

[b]  (9np.  IffiS) 
Under  an  Indian  treaty  the  United  States 
agreed  to  grant  to  an  Indian  a  tract  of  land 
which  should  be  conveyed  to  him  by  patent. 
Hie  land  waa  to  be  selected  under  the  direction 
of  the  president  The  agent  appointed  by  the 
presidpDt  to  select  the  land  reported  that  he  had 
selected  the  tract,  and  the  president  approved 
the  report,  but  no  patent  waa  ever  isfiued.  Be- 
fore the  selection,  a  third  person  had  located  on 
the  land  selected,  made  improvements  thereon, 
and  continued  to  occupy  it,  and  obtained  a  pat- 
ent tfaerefw  under  a  pre-emption  right.  Held, 
that  the  treaty  did  not  operate  as  a  grant  in 
preaenti,  but  only  as  a  contract  for  a  future  con- 
veyance by  patent,  and  therefore  the  title  of  the 
land  in  the  third  person  was  complete. — Verden 
T,  Coleman,  4  Ind.  457.  writ  of  error  dismissed 
(U.  S.  1855)  18  How.  86,  15  L.  Ed.  272;  Id., 
10  Ind.  552,  appeal  dismissed  (U.  S.  1859)  22 
How.  192,  16  L.  Ed.  336  and  writ  of  error  dis- 
missed (U.  S.  1861)  1  Black,  472.  17  L.  Ed.  161. 

[e]  (Sap.issS) 
The  fact  that  a  patent  was  issued  to  the 
ttate  by  the  United  States  in  1858  for  certain 
land  in  dispute  as  awamp  and  oversowed  land, 
under  the  swamp  land  act  of  Ccugreas  of  1850, 
was  conclusive  evidence  that  this  particular  land 
was  selected  by  the  state  as  swamp  land,  and 
that  the  selection  was  approved  by  the  proper 
anthority,  and  establishes  title  to  the  particular 
land  eommencing  at  the  date  of  the  passage  of 


the  act.— Matthews  ▼.  Goodridi,  1  N.  D.  175, 

102  Ind.  537. 

If  for  any  particular  lands  granted  by  the 
swamp  land  act  of  1850  the  state  received  com- 
pensation instead  of  the  lands,  such  fact  would 
prevent  the  state's  grantee  from  questioning  a 
title  derived  from  the  United  States  to  such 
particular  lands  ;  but,  where  it  affirmatively  ap- 
peared that  as  late  as  1858  the  state  received 
from  the  United  States  a  patent  for  this  par- 
ticurar  land  in  controversy,  such  fact  was  con- 
clusive that  the  United  States  did  not  give,  and 
that  the  state  did  not  accept  money  or  other 
land  or  nny  coosideration  instead  of  the  par- 
ticular  land.  Therefore  the  state's  grantee  was 
not  estopped  to  deny  the  title  of  a  subsequent 
patentee  from  the  United  States.--Id. 

[d]     (S«».  1886) 

Where  land  has  been  previously  disposed 
of,  a  patent  issued  by  the  federal  officers  is  in- 
valid.—Daggett  T.  Bonewits,  107  Ind.  276»  7 

N.  E.  900. 

[6]     rSnp.  1889) 

Where  the  title  to  real  estate  passed  from 
the  United  States  to  an  individual  by  mesne 
conveyance  prior  to  the  issuing  of  a  patent  for 
the  lands  to  the  state,  the  state  took  no  title. 
-Stoner  v.  Rice.  22  N.  E.  968,  121  Ind.  51, 
8  L.  R.  A.  387. 

For  Cases  from  Otheb  States, 

See  41  Cekt.  Dig.  Pub.  Lands,  SS  S23, 

325-328. 
See,  also,  82  Cyc.  p.  1038. 


(K)  REMEDIES  IN  CASES  f)F  FRAUD. 
MISTAKE,  OB  TRUST. 

8  124.  Belief  to  olaiaiut  of  land. 

Fob  Cases  fbou  Otheb  States, 

See  41  Cent.  Dig.  Pub.  Lands,  H  341- 

346. 

See,  also,  32  Cyc.  pp.  1060-106G. 
S  127.  —  Ob  CTOvmd  of  mlstsk*. 

[a]    (Sop.  1848) 

Where  a  patent  to  land  is  issued  by  mis- 
take, the  party  having  the  prior  equitable  ti- 
tle to  the  land  may  maintain  a  bill  in  chancery 
and  obtain  the  legal  title  from  the  patentee  oi 
his  voluntary  grantee. — Moyer  v.  McCullough, 
I  Ind.  339,  Smith.  211. 

The  atate  courts  have  jurisdiction  of  a 
bill  for  relief  against  the  mistake  of  a  register 
of  a  land  office  in  selling  public  land  which 
had  been  previously  located  by  another  person, 
and  a  certificate  given  to  him,— Id. 

Fob  Cases  fbou  Otheb  States, 

See  41  Cent.  Diq.  Pub.  Lands,  S  343. 
See,  also,  32  Cyc.  pp.  1050,  1051. 
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1 1281'-.:—  EstaUidUMAt  of  trast. 

The  iBsning  of  a  patent  is  a  minlBterial 
act  If  it  isBiie  by  mistake  and  wltlioTit  aa- 
Uiority,  the  party  havios  the  preTion*  eqaitar 
ble  title  to  the  land  may,  bill  In  chancery, 
obtain  from  the  patentee  or  hie  volnntary  cran- 
tee  ^e  legal  title.— Moyer  y.  McCullonght  1 
Ind.  339,^  Smith.  211. 

[b]  (§iip.  1856) 
C.  being  about  to  proceed  npoD  a  journey 
to  enter  lands,  hia  mother  placed  money  in  his 
handfl,  directing  him  to  purchase  therewith  a 
tract  oF  land  for  her  sons  A.  and  B.  With 
this  and  money  of  hia  own  C  entered  several 
tracts,  taking  the  titles  in  his  own  name.  At 
the  time  of  the  entry  of  the  land  A.  and  B. 
were  minors.  Held,  that  a  trust  resulted  In 
favor  of  A.  and  B.— Faualer  t.  Jones,  7  Ind. 
277. 

For  Cases  fbou  Otheb  States, 

See  41  Cent.  Dio.  Pub.  Lands,  S  344. 
See,  also.  32  Cyc.  pp.  1060-106S. 

(L)  RELIEF  OF  BOXA  FIDE  SETTLERS 

AND  CLAIMANTS. 

Fob  Cases  fbom  Otbbb  States, 

See  41  Gbht.  Dig.  Pub.  Land^  H  847- 
35a 

See,  also,  82  Oye.  m-  817-824. 


(M)  CONVEYANCES.  CONTRACTS,  AND 
EXEMPTIONS. 

S 135.  Aasicnmeiita    and    tvaaafers  of 
rlehta  in  ceneral. 

Assignment  of  land  certificate  by  administrator 
of  bolder,  see  Exkcutohs  and  Aduinistra- 
TOBS,  S  129. 

[a]  (8VP.  1888) 
The  pre-emption  law  of  the  United  States, 
in  force  in  February,  1833.  did  not  authorize 
the  transfer  of  a  pre-emption  right  before  a 
patent  bad  issued  for  the  land.— Carr  t.  Alli- 
son, 5  Blackf.  C3. 

P)]  {Sup.  1844) 
,  A.  purchased  at  the  land  office  a  tract  of 
land,  and  took  a  daplicate  receipt  for  the  pur- 
chase money,  and  then  sold  and  assigned  tfac 
certificate  of  purchase  to  B.,  retaining  the  dnp- 
licate  receipt.  Afterwards  A.,  being  in  pos- 
session of  the  land,  sold  the  same  to  C,  and 
gave  him  a  bond  conditioned  for  a  conveyance 
at  a  fnture  time.  Held,  that  A.'s  retaining  the 
duplicate  receipt  did  not  affect  B.'s  priority  of 
claim  to  the  land ;  there  being  no  proof  of 
fraudulent  collusion  on  his  part— Godfroy  t. 
Cushman,  7  Blackf.  233. 

[o]    (Snp.  1848) 

A  conveyance  of  land,  held  under  a  pre- 
emption claim,  and  before  the  issue  of  a  pat- 
ent, being  void  under  the  pre-emption  act  of 


congzen,  pzdWding  that  "all  aaiigninents  and 
transfers  of  tiie  right  of  pre-emption,  ^toi 
this  act,  prior  to  the  issutng  of  patents,  shall 
be  null  and  Toid,"  a  covenant  of  warranty  in 
stich  conveyance  Is  also  void.— Doe  ex  dem.  Ste- 
vens Hays,  1  Ind.  247,  Smith,  177,  48  Am. 
Dec.  359. 

[d]    (Snp.  1S4B) 

Since  the  act  of  congress,  March  3.  1821, 
Canadian  volunteer  certificates  are  assignable. 
— Moyer  v.  McCullough,  1  Ind.  339,  Smith,  21L 

The  act  of  congress  authorizing  assignees 
of  Canadian  volunteer  certificates  to  receive 
patents  applies  to  assignments  made  before  the 
passage  of  the  act— Id. 

[«]     (Snp.  1861) 

In  a  matter  embracing  neither  fraud  nor 
covenant,  the  purchaser  of  a  land  office  certifi- 
cate of  location  acts  at  bis  own  risk,  and  vol- 
untarily foregoes  any  remedy,  if  the  title  should 
fail.  The  rule  caveat  emptor  applies.— J(to- 
son  T.  Houghton.  39  Ind.  359. 

[f]  (Snp.  1874) 

Where  one  who  had  purchased  canal  lands 
of  the  trustees  of  the  Wabash  &  Erie  Canal 
assigned  and  delivered  hts  certificate  of  pur- 
chase to  another,  hdd,  that  such  assignor  had 
thereafter  no  interest  or  title  in  the  lands  pur- 
diased  that  would  descend  to  his  heirs,  and  a 
conveyance  made  by  sucb  heirs  would  pass  no 
title.— Wright  T.  Sliepherd,  47  Ind.  176. 

[g]  (Snp.  1880) 

Where  a  pre-emptor  of  government  land 
who  has  not  received  his  patent  relinqoishes  to 
a  railroad  company  a  right  of  way  across  the 
land,  title  subsequently  acquired  by  such  pie- 
emptor  by  virtue  of  the  issuance  of  a  patent  to 
him  inured  to  the  benefit  of  the  railroad  com- 
pany as  far  as  the  land  relinquished  was  con- 
cerned.—Indianapolis,  P.  &  C.  Ry.  Co.  T.  Rayl 
60  Ind.  424. 

Fob  Cases  rsou  Otheb  Statks, 

See  41  Cent.  Dio.  Pub.  I^uids.  H  351- 
362. 

See,  also,  32  Cyc.  pp.  1066-1074;  note,  81 
Am.  St.  Rep.  192. 

i  136.  Xortsacos.  ' 

[a]  (Snp.  1842) 
The  holder  of  a  certificate  for  canst  land 
on  which  a  part  of  the  purchase  money  has 
been  paid  has  sufilcient  interest  therrin  to  be 
subject  to  mortgage.— Miller  t.  Tipton,  6 
Bhickf.  238. 

Fob  Cases  prom  Other  States, 

See  41  Cent.  Dig.  Pub.  Lands.  iS  3(H- 
366. 

See.  also,  32  Cyc.  pp.  1075.  1076;  note, 
52  Am.  St.  Rep.  249. 

§  137.   Sale  of  ImproromeBts. 

[B]    (Snp.  1835) 

If  a  person  make  improvements  on  public 
land,  and  sell  the  possession,  stating  to  the 
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§  143 


pDichaser  at  the  time  that  he  has  not  title  to 
tbe  land,  which  is  in  the  United  States,  the 
poriAaser  cannot  afterwards  recover  back  the 
aouey  paid  for  the  price.— Veit  t.  Weir,  4 
BUckt  135. 

[b]  (8mp.U3S) 

Ad  agreement  to  pay  a  certnin  sam  in  con- 
sideration of  an  Improvement  previously  made 
on  United  States  land,  and  ot  the  other  party's 
promise  not  to  enter  the  land,  is  not  supported 
by  a  snfflcient  consideration.— Garr  t.  Alliaon, 
5  Bltckf.  6& 

[C]  (SBP.184S) 
The  promise  of  a  purchaser  of  United 
States  land  to  pay  a  person  for  aa  improve- 
ment,  which  the  latter  Iiad  made  on  the  land 
before  the  purchase,  is  valid  uoder  the  statute 
of  1834  In  Indiana. — Givens  v.  Burget,  7 
Blackf.  577. 

Foa  Cxam  tsoh  Otheb  STATSSt 

See  41  Cent.  Dig.  Pub.  lands,  |  367. 
See,  ahio,  32  Cyc  pp.  1071,  1072. 

1 138.  Bob*  flde  pureluuMn. 

[■]  (8mp.l8S8) 

A  land  office  certificate  under  the  statute 
of  1833  is  evidence  of  legal  title  only  in  the 
liaads  of  a  bona  fide  holder.- Smith  t.  Mosier, 
!>  Blackf.  51. 

Fob  Cases  fbom  Other  States, 

Six  41  Cent.  Dig.  Fab.  Lands,  8  SOU. 
See.  also,  32  Cyc.  pp.  1074,  1075;  note, 
67  a  a  A.  13. 

f  139.  Validitr  of  contraets. 

M  (S«p.l8S8) 

An  agreement  to  pay  a  certain  snm  In 
consideration  of  an  imprOTement  previously 
made  on  gOTemment  land,  and  of  the  promise 
of  the  other  iiarty  not  to  enter  the  land,  is  void 
u  against  public  policy.— Carr  v.  Allison,  5 
Rlackf.  63. 

Fob  Cases  noif  Qtheb  States, 

See  41  Cent.  Dig.  Pnb.  Lands,  H  300- 
376. 

See,  also,  32  Cyc.  pp.  1077-1080. 

1140.  Esemption  ot  lands  tmm  llmbll- 
Itr  for  debts. 

As  title  subject  to  execution,  see  Execution, 
J  23. 

[a]  (Sap.  1863) 
A  judgment  is  no  lien  on  land  which  the 
debtor  holds  by  a  bond,  or  school  land  certifi- 
cate issned  by  a  county  auditor  under  the 
school  law,  conditioned  for  the  execution  of  a 
title  on  payment  of  the  purchase  money,  though 
be  had  taken  posttession  and  paid  the  money 
before  the  rendition  of  tbe  judgment— Jeffries 
T.  Sherbum,  21  Ind.  112. 

Fob  Casks  fbom  Ohieb  States, 

See  41  Cent.  Dig.  Pub.  Lands,  §S  377- 
3S2. 

See.  also,  32  Cyc.  pp.  1082-1085. 


m.  DISPOSAL  OF  LAUDS  OF  THE 
STATES. 

Lands  granted  to  state  by 'United  States,  see 

ante,  H  64.  65,  61,  66. 
Title  of  purchaser  at  execution  sale  of  certifi^ 

cate  of  canal  lands,  see  ElxECUTiOH,  |  204. 

i  142.  In  senaral. 

[a]  (Sup.  1822) 

If  the  execution  of  a  deed  by  the  commio- 
sioners  of  the  Illinois  grant  (Acts  Va.  1783. 
1786)  be  conformable  to  the  laws  of  Virginia, 
it  is  snfficient.— Hen  thorn  T.  Doe  ex  dem.  Shep- 
herd, 1  Blackf.  157. 

Whether  or  not  the  patent  authorized  by 
the  statute  of  Virginia  of  1783  for  the  benefit 
of  an  Illinois  regiment  was  ever  executed,  flie 
Virginia  statute  of  1706,  expressly  recognidng 
the  proceedings  of  the  commissioners,  to  whom 
the  patent  was  to  be  made,  is  sufficient  evi- 
dence of  the  previous  transfer  of  title  that 
state  to  the  commissioners  iq  conformity  irith 
her  laws. — Id. 

[b]  (Snii.  185S) 

Act*  Feb.  5,  1831,  8  6  (Gen.  Laws,  p.  83). 
relative  to  the  purchase  of  lands  from  the 
state,  provides  that  upon  full  payment  of  the 
purchase  price  the  agent  shall  execute  a  deed 
to  the  purchaser.  Act  May  27,  1852  (1  Rev. 
St.  p.  150)  $  17,  requires  that  the  state  auditor 
shall  do  all  acts  necessary  to  be  performed  in 
the  relation  of  the  business  heretofore  perform- 
ed by  the  agent  of  the  town  of  Indianapolis. 
A  complaint  for  mandamus  to  compel  the  state 
auditor  to  issue  a  conveyance  to  plaintiff  show- 
ed the  sale  of  a  lot  at  $25,  the  minimum 
price,  the  failure  to  pay  it  by  the  purchaser  as 
the  installments  became  due.  the  forfeiture  and 
reversion  of  the  land  to  the  state,  plaintiff's 
entry  under  said  act  of  1831,  a  tender  of  the 
amount  at  which  the  lot  was  originally  ap- 
praised, a  demand  of  the  deed  from  the  audi- 
tor, and  the  latter's  refusal.  Held,  upon  de- 
murrer to  the  complaint,  that  the  writ  should 
issue.— Smith  v.  Talbott,  11  Ind.  144. 

[c]  (Sup.  isn) 

The  state  in  1802  sold  and  bid  in  land 
which  was  mortgaged  to  the  sinking  fund  for 
default  in  payment.  Subsequently  the  mortga- 
gor sold  and  coiivej-ed  the  property  to  another, 
and  the  purchaser  remained  in  possession.  La- 
ter the  auditor  of  the  state  conveyed  the  land 
to  another,  who  gave  notice  to  the  purchaser 
from  the  mortgagor  to  surrender  the  premises, 
and,  on  the  latter's  failure  to  do  so,  procured 
from  the  auditor  a  warrant  directing  the  sher- 
iff to  put  the  purchaser  from  the  state  in  pos- 
sesidon,  and  the  purchaser  from  the  mortgagor 
thereupon  applied  for  an  injunction,  alleging 
that  be  bad  made  valuable  improvements  on 
the  land.  and.  at  the  time  the  sale  was  made 
by  the  auditor,  was  in  adverse  possession. 
Held,  that  the  right  of  the  purchaser  from  the 
mortgagor  to  be  favored  in  the  purchase  con- 
tinued ouly  for  a  period  of  six  months  after 
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the  land  was  sold  and  bid  in  by  the  state,  ud 
the  auditor's  decision  among  sacb  applicants 
to  purchase  was  final.— Vannoy  v.  Blessing,  3(j 
Ind.  340. 

Fob  Cases  from  Otheb  States, 

See  41  Cent.  Dig.  Pub.  Lands,  U  383- 

388,  410. 
See.  also,  32  Cfc.  pp.  1080-1009. 

IV.  COLONIAX   AND  PBOPBXETABT 
ORAHTB. 

Fox  Cabes  fbou  Otheb  States, 

Sbb  41  Cent.  Dig.  Pub.  Lands.  H  001- 
C23. 

See,  also,  32  Cyc.  pp.  1157,  115S. 


SPAHISH,  MEXIOAH.  FBSNCH. 
AHD  RUSSIAN  OBANTS. 

Fob  Cases  fboh  Otiieb  States, 

See  41  Cent.  Dig.  Pub.  Lands,  SS  624- 
725. 

See.  also,  32  Cyc.  pp.  1159-123a 

"VX.  TITI.IS  DERIVED  FROM  IITDIAMS. 

Fob  Cabis  fboic  Otheb  States. 

See  41  Cent.  Dig.  Pub.  Lands.  fS  720- 
730. 

See,  also,  32  Cyc.  pp.  813,  814. 

PUBLIC  LAWS. 

See  Statutes. 

PUBLIC  MEETINGS. 

Disturbance.    Distubbakce  or  Pdblio  As- 

aEUBUOE. 

School  district  meetings.  Schools  and  Scuool 

Districts.  1  SO. 
Town  meetings.   Towns,  |i  17-21. 
UNLAWrni.  AsseuBLT. 

PUBLIC  MORALS. 

Contracts  against,  see  Contbacts.  f  112. 


PUBLIC  NOTICE. 

See  NonoB. 

PUBLIC  NUISANCE. 

See  Nuisance,  fiS  50-96. 

PUBLIC  OFFENSES. 

See  Cbiminal  Law. 

PUBLIC  OFFICERS. 

See  OnriCBBS. 


PUBLIC  PLACE 

Dmnkenness  in,  see  Dbuneabds,  |  1Q 

PUBLIC  POLICY. 

PresnmptioD  gronnded  on,  see  Evidexi 

AKcc41>ir  pKrtlenlar  aets,  eoati 
rlvhts*  rcmcdleK,  or  pvMeedli 

See- 
Agreement  by  railroad  company  with 

log  tine  to  prevent  consection  witli 

switch  tracks.   Railboads,  {  121. 
Appointment  of  city  agents.  Municif 

pobations,  S  217. 
Change  of  site  of  courthouse.  Cou; 

37. 

Contracts,  §{  101-142. 
County  contracts.   Cou.vties,  8  122. 
Discharge  of  bankrupt.  Bankbuftci 
Divobcb,  S  11' 

Individual  interest  of  municipal  officei 
tract.    MuxiciPAL  Cobpoeations, 

Insurable  interest  in  holder  of  itolicy. 
A  NCR,  I  114. 

Mobtoaoes.  S  81. 

Ownership  of  beds  of  streams.  Wati 

Wateb  Coubses,  i  89. 
Statute  forbidding  one  railroad  to  cross 

Railboads.  8  89. 
Submission  of  contracts  for  making  c 

improvemeats   to   competition.  Ml 

COKPOEATIONS,  8  330. 

Suit  to  test  validity  of  order  of  stai 
of  equalization.    Taxation,  §  450. 

WageriDg  policies  of  insurance.  Ins 
8  119; 

PUBLIC  PRINTING. 

S'ee— 

Construction  and  operation  of  contrac 

States.  8  104. 
Official  newspapers.  Newbpapebs. 

PUBLIC  PROPERTY. 

Sec- 
Accounting  for.  by  county  officers.  C( 
8  94. 

By  municipal  officers.  MuNiCIPi 

pobations,  8  172. 
By  town  officers.    Towns,  8  32. 
Adverse  possessioo.    Advebsb  Posses 
7-9. 

Assessment  of  for  public  improvement 
NiciPAL  Cobpobationb.  8  426. 

CondemnatioQ  of  public  property.  1 
DOUAIN,  8  40, 

Counties,  81  103-110. 
Mechanics'  liens  on.     Mechanics*  I 
13. 

Municipal  Cobpobations,  88  221-22; 
Restraining  disposition.  Injunction, 
Schools  and  School  Disttbicts,  81 

75.  78. 
States,  8  8G. 
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Subject  to  execution.    Execution,  f  22. 
Superiatendent  of  ameDdment  o£  ttatutei  xttat- 

ing  to.   Statutes,  t  135.  " 
Taxation  of.   TAXATION,  H  176-lSL 
Towns,  I  35. 
C:(iTED  States,  1  S& 

PUBLIC  PROSECUTORS. 

See  DinsiCT  and  PBOBEomiifO  Attobkets. 

PUBLIC  PURPOSE. 

See- 

CoDdemDBtioD  of  property  for.  Eminent  Do- 
main. H  10-42. 

Dedication  of  property  for.  Dedication,  }8 
3-10. 

Taxation  of  property  for.  Taxation,  U  21- 
24. 

PUBLIC  RECORDS. 

See  Recobdb. 

PUBLIC  REVENUE. 

IKTEBNAL  RETEHUX. 

Taxation. 

PUBLIC  SAFETY. 

flee— 

Power  of  mnnlci polity  to  le^slate  for.  Hn- 

KICIPAL  COBPOBATIONS,    f  695. 

Protection  of,  by  tnjnnctioii.    Injunction,  | 

90. 

PUBLIC  SALES. 

»ee- 

auctions  and  auctiohxkbs. 
Judicial  Sales. 
Wabehoubemen,  i  33. 

PUBLIC  SCALES. 

CoDtiibotory  oegligence  of  person  injured  by 
defect  in  public  scales  focated  in  atreet,  see 
Municipal  Cobporations,  {  807. 

PUBLIC  SCHOOLS. 

See  Schools  and  School  Distbicts,  H  9-177. 

PUBLIC  SERVICE  COMMISSION. 

Supervision  of  lallroads,  see  Railboads,  |  9. 

PUBUC  SERVICE  CORPORATIONS. 

Biidge  companlef.  Bbxdgbs. 
(.'aoal  companies.  Gahazs. 
Cabbiebs. 

CirattactB  tendiiv  to  injure  public  service  as 
agatnat  public  policy.    Oontbacts,  {  123. 

COBPOBATJONB. 


Drainage  companies.    Dbains,  {  21, 

Electric  light  and  beating  companies.  Slio- 

TEICITT. 
Ferry  companies.  Febbies. 
Gaa  companies.  Oab, 

Grant  of  rights  in  streets.   MUNICIPAL  OOEPO- 

BATIONS,  H  679-690. 
Interstate  commerce  laws.  Commebck. 
Mandamus  to  compel  performance  of  public 

duties.    Mandamus,  H  130-188. 
Railboads. 

Sleeping  car  companies.  Cabbiebs,  |i  410-418. 
Steamboat  companies.  Sbippinq. 
Stbbet  Railboads. 

Telf^raph  and  telephone  companies.  Tele- 

QBAPBS  AND  TELEPHONES. 

Turnpike  companies.  Turnpikes  and  Toll 
Roads. 

Wabehoubemen.  ^ 
Water  companies.  Watbbs  and  WaTEB  Coubs- 

Es,  H  182-287. 
Wharf  companies.  Whaevbb. 

PUBLIC  SQUARES. 

See  Municipal  Coepobationb,  H  721,  761. 

PUBLIC  STATUTES. 

Ree— 

Judicial  notice.   Evidence,  {  29. 
Statutes. 

PUBLIC  SURVEYS. 

Judicial  notice,  see  Etidbkck,  |  23. 

PUBLIC  USE. 

Sec- 
Dedication  of  property.  Dedication. 
Establishment  of  drains,    Dbains,  f{  8-0* 

Of  highways.    Hiqhwats,  {  20. 
Particular  uses  for  which  property  may  be  tak- 
en under  power  of  eminent  domain.  Em- 
inent Domain,  SS  10-42. 
Taking  property  for  public  use.  Eminent  Do- 
main. 

What  constitotea  public  use  for  wbich  prop- 
erty may  be  taken  under  power  of  eminent 
domain.   Eminent  Domain,  |i  12-14. 

PUBLIC  WATER  SUPPLY. 

See  Watebb  and  Watbb  Coubsbs,  H  182-2S7. 

PUBLIC  WAYS. 

iSe«— 

HlGHWATS. 

Municipal  Gobfobations,  ||  646-706,  755- 
823. 

PUBLIC  WORKS. 

Sec- 
Bonds  foi^ 

Counties,  |  174. 

Municipal  Cobpobations,  |  911. 
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Bbidoes,  II  &-12. 

(lANAU.  H  4-6. 

Ceubtebies,  S  4. 

Contracts   preveating  oompetition   for  public 
work.   GoNTBACis,  1 132. 

DBA.INS. 

Febries,  S  5* 

HlOHWATS. 

Levees. 

Municipal  Corpobations,  f$  70,  265-086^ 
Navigable  Watebs,  S§  o-7. 
Restraining  construction.   Injunction,  |  86. 
Hpedal  or  local  laws  for  establishmeat  and 

regulation.    Statutes,  |  97. 
HTATEa,  SS  83,  88. 

Subjects  and  titles  of  acts  relatiiig  to.  8CAT- 
-  UTES,  I  123. 

Taxation  for.    Municipal  Oobpobatiohb,  S 
062. 

Watkbs  and  Watbb  Govbseb,  I  183. 

PUBLIC  WORSHIP. 

8eo— 

Oonstitatlonal  guaranty  of  religious  liberty. 
GoHSTmmoNAL  Law,  |  84. 

DlSTUBBAHOK  OF  PUBUO  ASBBUBLAOX. 
RELIQIOUS  fiOOIKTIES. 

PUBLISHERS. 

Nbwspapxu. 

Text-bo(te  implied  contracts  with  school  dis- 
tricts. Schools  akd  School  Districts, 
I8S. 

Remedies  of  parties  oa  contracts  with  school 
districts.  Schools  and  School  Dib- 

TBICTB,  I  86. 
Requisites  and  validity  of  contracts  with 
school  districts.    Schools  ahd  School 
DiSTBICTB,  1 80. 

PUERPERAL  SEPTICiCMIA. 

Cause  ot  death  insured  against  see  Inbuxarce, 
I  7S7. 

PUIS  DARREIN  CONTINUANCE. 

See  Plkadihg,  1  272. 

PUMPS. 

Sea— 

Fixtures,  S  16. 

Public  pumps  In  street  as  nuisance.  Munici- 
pal COBPOBATIONa,  S  775. 

PUNCTUATION. 

Mistakes  In  punctuation  in  statute,  see  Stat- 
utes. I  20O. 

PUNISHMENT. 

i8eo— 

Assessment  by  jury  as  delegation  of  leglalatiTe 

power.   Constitutional  Law,  S  CO. 


Crime  in  general.  Criminal  Law,  {{  120G- 
1219. 

E'X  post  facto  laws  relating  to  punishment  for 
crime.   Conbtitutional  Law,  |  203. 

I«^NE8. 

Infants,  g  69. 

Instructions  as  to  punishment  of  accused. 
Cbihinal  Law,  |  796. 

Pabdon. 
Penalties. 

Personal  opinions  and  cooBcientions  scruples  in 
respect  to  punishment  prescribed  for  offense 
88  affecting  competency  of  juror.    Jubt,  | 

m 

School  children.   Schools  and  School  Dis- 

TBICtS,  1}  174r-177. 

PavtlaalAr 

See— 

Abbon,  %  46. 

Breach  or  the  Peace,  S  14. 
CONSPIBACT,  I  51. 

Contempt  of  court   Contempt,  |f  70-82. 

In  disobeying  subpcena.   Witnebseb,  i  2L 
DiBOBDEBLT  HoUSE,  {  24. 
Ehbezzleu'ent,  I  52. 
Labcent,  H  87,  88. 
Rape,  {  64. 

Receiving  Stolen  Goodb,  {  10. 
Refusal  of  witness  to  attend  or  testify  on  tak- 
ing of  depositions.   Depositions,  {  71. 
Seduction,  S  53. 

Violationa  of  injunctions.   Injunction,  i  23::. 
Of  liquor  laws.    Intoxicating  Liquobs. 
i  242. 

Of  mnniclpal  ordinances.   Municipal  Cob- 

POBATIONS,  i  643. 

Of  writs  of  mandamus.  Mandahus,  |  Wlk 

PUNITIVE  DAMAGES. 

See  Daicagbs,  {{  87-94.  21B. 

PUPILS. 

See— 

Collkgbb  and  Uhitbesitibb,  I  9. 
Schools  and  School  Districts,  H  148-177. 

PURCHASE. 

Deedb,  I  129. 

Descent  and  Distbibution,  |  12. 
Wills,  fii  495,  597,  721. 


PURCHASE  MONEY  MORTGAGES. 

See- 

HUBBAND  AHD  WiFK,  |  15. 

Mobtqaqes,  H  131, 168, 159,  415. 


PURCHASERS. 

See— 
Sales. 

Vendob  and  Pubcbasbb. 
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PURE  DEPOSIT. 

Of  public  funds,  aee  Dbpositabies,  |  8. 

PURE  FOOD  LAWS. 

See  Food. 

PURGING. 

See— 

Contract  of  usury.   Ububt,  $  88. 

TniuactioD  of  frand  a£  to  creditors  or  sobse- 

qaent   parchasera.     Fbaudulxnt   Con  vet  - 

ARCES.  1  22. 

PURPRESTURE. 

See  NuiSAHCB.  |  63. 

PURVIEW- 

Of  lf«tslatiTe  act,  see  Statutes,  |  40. 


QU/ERITUR. 

In  declaratioD  in  action  of  debt,  sea  Debt,  Ac- 


QUAIL 

Illegal  possession  of,  see  Game,  |  7. 

QUALIFICATION. 

By  pcrtlealw  ot  peraoaa. 

Ser~ 

Arbitrators.  Abbitbatioh  and  Awabd,  |  28. 
CoDunissioners  or  viewers  in  proceedings  to 

establish  highway.   Hiqhwats,  S  37. 
Constables.   Sheriffs  and  Constables,  f  10. 
CooDty  officers.   Counties,  f  64. 
Deputy  officers.  Offiobbs,  f  47. 

EXECUTOBS  AND  ADinKXBTBATOBS,  ff  26,  26. 

Expert  witnesses— 

QmoirAL  Law,  §8  477-481. 

Evidence.  U  53G-&46. 
Onardians.   Ouabdian  and  Wabd,  i  15. 

Ad  litMD  or  next  friends.   Infants,  |  81. 
JCDGES,  1 1& 

JutrncEs  OF  the  Peace,  f  S. 

Uembera  of  coooty  boards.  Counties,  |  42. 

Monldpal  officers.  Municipal  Cobpobations, 
H  143-145. 

OmcEBS,  H  86-88. 

R&ceivebs.  I  51. 

Referees.   Refebxnce,  |  42. 

Schcwl  officers.  Schools  and  School  Dis- 
TBiCTB,  H  48,  68,  63. 

SberifEL   Shebiffs  and  Constables.  |  8. 

Tax  assessors.   Taxation,  ii  311-815. 

Town  offlcen.  Towns,  f  28. 

Tnant  officers.  Schools  and  School  Dis- 
tricts. 1 161. 

Trustees.   Trusts,  {  161. 


QUALIFICATIONS. 

Of  partlealw  elxaaea  of  peraowk 

Bee— 

AdministratorB.     Executors  and  Adiciris- 

tbatobs,  f  18. . 
Applicants  for  admission  to  practice  law.  At- 
TOBNBT  AND  CLIENT,  |  4. 
For  admission  to  practice  medicine  or  sur- 
gery. Physicians  and  Subqbons,  {  4. 
For  liqnor  license.    Intoxicating  Liq- 
uors, 81  57-60. 
Appraisers  on  execution  sale.    Bxecution.  | 
141. 

Arbitrators.   Abbitbatioh  and  Awabd,  f  27. 
Commissioners,  appraisers,  or  viewers  in  con- 
demnation proceedings.     Ehinbnt  Do- 
UAiN,  S  227. 
Or  viewers  in  proceedings  to  establiBh  high- 
ways. Hiqhwats,  S  37. 
Corporate  officers.   Oorpobations,  {  282. 
County  officers.   Counties,  f  64. 
Deputy  officers.   Officebs,  S  47. 
Electors.    Elections,  88  18,  62-83. 
Expert  witnesses.   Evidence,  §8  530-546. 
Guardians.   Quabdian  and  Wabd,  81 10,  24. 

Ad  litem  or  next  friends.   Infants,  8  8L 
Infanta  as  public  officers.   Infants,  8  7. 
Inmates  of  reformatories.   Rbfoshatobibs,  |S 

4-6. 
Jnrors — 

Cband  Jubt.  88  5, 15. 
JuRT.  88  40-56. 
To  assess  compensation  in  condemnation 
proceedings.   Eminent  Dohain.  8  215. 
Members  of  county  boards.  Counties,  8  42. 
Municipal  officers.  Municipal  Cobpobations. 
88  187-142. 

Persons  taking  depositions.  Depositions,  S  63. 

Petitioneis  for  establisbmNit  of  highway. 
Highways,  S  28. 

Prison  officers.   Prisons,  8  7. 

E*rosecuting  attorneys.  District  and  Prose- 
cuting Attobnets,  8  2. 

Public  officers.   Officers,  81  1&-38. 

Pupils.   Schools  and  School  Distbiots,  88 

14&-154. 
Receivers,  S  48. 

School  officers.    Schools  and  School  Dis- 
tricts, 8  48. 
Sheriffs.   Shebiffs  and  Constables,  8  3. 
Signers  of  petition  for  issuance  of  bonds  in  aid 

of  railcoad.   Municipal  Cobpobations, 

8  917. 

Or  remonstrance  for  or  against  creation  of 
municipal  debt.    Hunicefal  Cobpoba- 
tions. 8  866. 
State  officers.   States.  8  47. 
Sureties  on  bonds  or  undertakings  on  appeal 
or  other  proceeding  for  review.  A^eal  and 
Ebbob,.  8  380. 
Tax  assesson.   Taxation,  81  811-815b 
Town  officers.    Towns,  |  28. 
Tnutees.  Tbubts,  8  Ifid. 
Votera  at  district  school  meettngi.  ScBtooLS 

AND  School  Distbiots.  8  50. 
Witnesses  in  general.    Witnesses.  88  36-223. 
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QUALIFIED  FEE 

r^oQstnictioD  of  wills.   Wills,  §  W2, 
Estates,  |  6. 

QUALITY. 

fSee— 

(roods  delivered,  Bafficiency  of  performance  of 

contract.    Sales,  S8  165-167. 
Goods  sold,  breach  of  warranty.    Sales,  S  284. 
CoDBtniction  of  contract  of  sate.    Sales,  | 
72. 

Implied  warranty.    Sales,  SS  26S-278. 
MIerepreBeDtatioD  by  seller.   Sales,  i  40. 
Land  sold,  miarepreBentation  or  fraud  of  ven- 

dor.   Vbndob  and  Pubchaseb,  f  36. 
RelevaDcy  of  evidence  to  show.    Evidence,  | 
105. 

QUANTITY. 

Sfce- 

Goods  delivered  and  efFect  of  excess  or  deficien- 
cy.  Sales,  |  164. 
Implied  warranty.   Sales,  {  275. 
Goods  sold,  construction  of  contract  Sales, 
S  71. 

Land  sold,  conformity  to  provisions  of  contract 
of  Bale.    Vbndob  and  Pdbchaseb,  i% 

162-106. 

Deficiency  as  defense  to  action  for  price. 
Vendob  and  Pubchaseb,  S  300. 

Deficiency  as  ground  for  abatement  of  price. 
Vendob  and  Pubchaseb,  {  176. 

Deficiency  as  ground  for  rescission  of  con- 
tract.  Vendob  and  Pubchaseb,  i  113. 

Misrepresentation  or  fraud  of  vendor.  Ven- 
dob AND  Pubchaseb,  }  34. 
Land  wliich  may  be  sold  for  taxes.  Taxation, 
i  670. 

Liquors  sold,  allegations  in  Indictment  or  in- 
formation. Intoxicatino  LiquoBs,  ^ 
217. 

Regulations.     Intoxicatinq   Liquobs,  S 

m 

QUANTUM  MERUIT. 

AssuifpBiT,  Action  or. 

WOBK  AND  LaBOB. 


QUARANTINE. 

Right  of  widow,  see  Exboutobb  and  Aduin- 

ISIBATOBS,  i  17B. 


QUARRELS. 

See— 

Causing  injury  to  third  person  by  as  tort. 
TOBTS,  S  7. 

Motive  for  homicide.  Houicide,  |  166. 

QUARRIES. 

Liability  of  master  for  injuries  to  aerrant  from 
defective  or  dangerous  condition  of  quarries, 
see  Mastbb  and  Sebvant,  1  IIH. 


QUASHING. 

See— 

Alternative  writ  of  mandamus.    Mandahus,  | 

162. 

AEBE8T,  H  41-44. 

Attachment,  {S  225-277. 

Contempt  proceedings.   Contempt,  |  65. 

Execution— 

Execution,  f|  159— 1C3. 

Justices  of  tue  Peace,  |  136. 
Gabnishmeht,  §i  19^198. 
Habeas  Cobpus,  {  72. 
Indictment  and  Inpobuation,  K  135-143. 
Levy  of  execution.    EXECtmoH,  |  144. 
Motions,  {  33. 

Orders  in  sapplementary  proceedings.  Execu- 
tion, S  391. 
Pbocess.  i  157. 

Requisition  writ  or  order  of  replevin.  Replev- 
in. S  51. 

Service  or  return  or  proof  of  service  of  piocesiu 

Process,  {  158. 
Venire.   JUBT,  H  114-117. 

QUESTIONS. 

See- 
Examination  of  witnesses— 

Cbiuinal  Law,  H  466.  482-4891 

Depositions,  fi§  63-69. 

Evidence,      499-502.  547-560. 

Witnesses,  H  226-307. 
Interrogatories  to  jury.  Tbial,  H  346-366. 

To  partieB  and  witnesses  la  generat— 
Depositions,  U  43-46. 
imscovebt,  h  62.  63. 

QUESTIONS  OF  LAW  AND  FACT. 

£ree— 

Criminal  Law,  H  731-708. 

Reservation  for  supreme  court    COubts,  | 

220(6). 
Review  in  appellate  conrt— 

Appeal  and  Ebbob,  H  842,  9ST-1024, 1003. 
1094. 

CBUIVAI.  Law.  II  1157-1160. 
Tbial,  11  184-20L 

QUESTIONS  RESERVED  OR  CER- 
TIFIED. 

See  Appeal  and  Ebbob,  |fi  807-316. 

QUIA  TIMET. 

See  QuiBnNO  Titlb. 

QUIET  ENJOYMENT. 

/fee- 
Covenants  for,  as  covenants  running  with  the 
land.   Covenants,  {  65. 
Damages  for  breach.   Covenants,  |  128. 
Performance  or  breech.   Covenants,  |  97. 
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Scope-Note. 

[INCLUDES  acHoDS  for  determination  of  coDflictlng  claims  to  real  property  or  re- 
moral  of  clouds  on  title  thereto,  wbetber  under  the  Jurisdiction  of  courts  of  equity  or  un- 
der statutory  provisions ;  statutory  actions  to  determine  adverse  claims  to  motuBS  or  per- 
Bonal  property ;  nature  and  sctq^e  the  remedy  In  general ;  grounds  of  such  actions  and 
defenses  thereto ;  by  and  against  whtnn  and  as  to  what  property,  rli^ts,  and  claims  they 
may  be  maintained;  procedure  therein;  incidental  relief;  Judgments  or  decrees,  and  en- 
forcement thereof ;  review  of  proceedings ;  and  costs  in  such  actions. 

[KXCLUDES  actions  of  trespass  to  try  title  (see  Tregptus  to  Try  Title) ;  efrect  of  stat- 
ntea  of  limitation,  lapse  of  time,  laches,  etc.  (see  Z/imitatton  of  Actions;  Equity) ;  and  new 
trials  as  of  right  In  statutory  actiiHiB  for  determination  of  adverse  claims  ^ee  New  Trial). 
For  complete  list  of  matters  excluded,  see  cross-references,  post] 

Analysis. 

I.  Right  of  Action  and  Defenses. 

§  1.  Nature  and  scope  of  remedy. 

6.  Adverse  claim  of  title. 

7.  Cloud  on  title. 
§  8.  Prevention  of  threatened  cloud  on  title. 

§  -9.  Title  of  plaintiff. 

§  10.    In  general. 

§  12.  Possession  of  plaintiff. 
§  14.  Conditions  precedent. 
§  15.  Defenses. 

§  16.  Persons  entitled  to  relief. 

18.  Statutory-  remedies  for  determination  of  adverse  claims. 

19.           Nature  and  scope. 

§  21.  Adverse  claim. 

n.  Proceedings  and  Relief. 
§  27.  Form  of  remedy. 
§  29.  Limitations  and  laches. 
§30.  Parties. 
§31.  Process. 
§33.  Pleading. 

§  34.           Bill,  complaint,  or  petition  in  general. 

§  35.           Allegations  as  to  title  and  possession. 

§  36.           Description  of  property. 

§  37.           Plea  or  answer. 

§  38.   Disclaimer. 

§  39.  Cross-bill,  cross-complaint,  or  counterclaim,  and  plea  or  an- 
swer thereto. 
§41.    Demurrer. 

§43.   Amended  and  supplemental  pleadings. 

§  4sf.           Issues,  proof,  and  variance. 

§  44.  Evidence. 

§  47.  Trial  or  hearing. 

§  48.  Scope  and  extent  of  relief. 

§49.           In  general. 

§  51.  Relief  to  defendant. 

1 52.  Judgment  or  decree  and  enforcement  thereof. 
§  53.  Appeal. 

§54.  Costs.    ■ 

This  D^ast  Is  eompUed  om  the  Xey-HMmlMr  System.  For  eKpUaAtlOB,  see  page  111. 
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Cross-Re  ferences. 


Against  aneBBment  for  public  improvemeDto. 

MUNICIPAI.  CiOBPOBATIONS,  H  490,  518. 

By  purcbawr  at  execuUon  aale.   DxEcuTion,  | 
283. 


By  purchaser  at  mechanic'B  li«n  forccloso 

Mechanics'  Liens,  f  298. 
Doubt  or  dtspate  as  to  title  ground  foi 

br  injunction.  Injunction,  if  8^  8& 
Tax  ttU«t.   Taxatioh,  If  798-817. 


I.  BIOBT  OF  ACmOM  AND  DEFENSES. 

Claim  for,  ai  counterclaim  in  ejectment,  aee 

EjEcncENT,  H  S8,  Ti. 
Collateral  attack  on  probate  of  will  in  action  to 

quiet  title,  see  Wills,  |  421. 
Contest  of  will  by  cross-complaint  in  aoUon  to 

quiet  title,  see  Wills,  i  222. 
Right  of  action  by  husband  or  wife,  or  both,  aee 

Husband  and  Wife,  |  210. 
Right  of  grantee  of  land  exempt  from  judgment 

lien  to  maintain  action  to  quiet  title  as  against 

claim  of  judgment  creditor,  see  Exbuptions, 

I  137. 

Title  of  trustee  in  bankruptcy,  see  Bankbupt- 

cr,  i  140. 
To  easement,  see  Eabeuentb,  S  61. 
To  Inchoate  right  of  dower,  see  Doweb,  t  '35. 
To  land  conveyed  In  fraud  of  creditors,  see 

i^AUDULENT  CONVETAKGES,  |  248. 

To  party  walls,  see  Fabtt  Walls,  f  10.  ■ 

f  I.   Ifatnre  and  seopa  of  nmedr* 

Ul    (Sap.  1900) 

That  damages  were  claimed  for  tiie  use  of 
the  land  and  on  account  of  the  cutting  of  tim- 
ber therefrom  did  not  render  the  action  any 
less  one  to  quiet  title,  since  the  damages  were 
merely  incidental  to  the  principal  right. — Sher- 
rin  V.  Flinn,  58  N.  E.  549,  155  Ind.  422. 

[b]    (App.  1908) 
A  complaint  construed,  and  held  to  be  a 
suit  to  quiet  title  aod  to  redeem,  which  was 
governed  by  equitable  principles.— iEtna  lit*.' 
Ins.  Co.  V.  Stryker,  42  Ind.  App.  57,  83  N.  E. 

For  Cases  froh  Otueb  States, 

See  41  Cent.  Dig.  Quiet.  T.  S§  1,  2. 
See,  also,  32  Cyc.  pp.  1305,  1300 ;  note,  07 
Am.  Dec.  110. 

f  6.   AdYMFse  clalu  of  title. 

Allegations  of  complaint,  see  post,  |  84. 
Statutory  remedy  to  determine,  see  post,  |  21. 

[a]  (Sap.  ISM) 
A  complaint  which  alleges  that  plaintiff 
gave  a  deed  to  secure  the  loan  of  money  for  a 
year,  that  a  part  of  the  sum  secured  was  usuri- 
ous interest,  and  that  after  the  debt  became 
due  defendant  claimed  the  absolute  ownership 
of  the  land  and  denied  plaiatifF's  riKht  to  re- 
deem, is  sufficient  to  entitle  plaintiff  to  bave 
his  title  to  the  equity  of  redemiition  quieted.— 
Zimmerman  v.  Marchlaad,  23  Ind.  474. 


[b]  (Sap.  UN) 

A  title  in  fee  simple  means  a  title 
whole  of  the  thing  absolutely,  and  anj 
of  title  to  the  same  thing  by  another  li 
sarily  adverse  to  him  who  owns  the  wb 
— Dumont      Dufore,  27  Ind.  263. 

[c]  <Svr.  1S88) 

In  an  action  to  have  a  deed  dec! 
mortgage,  a  cross-complaint  to  quiet  I 
defendants,  which  shows  that  they  pni 
in  good  faith,  paid  full  yalue.  and  reci 
warranty  deed,  and  that  plaintiff  is  In 
sion.  alleging  that  the  deed,  absolute 
face,  was  a  mortgage,  and  inralid  as  si 
cause  executed  to  secure  the  debt  of  b 
band.  Is  good.— Rogers  r.  Beach,  115  In 
17  N.  E.  009. 

[S]    (Snp.  ISW) 

So  long  as  plaintiff  made  no  claim 
tain  real  estate,  and  permitted  defendat 
held  the  legal  title,  to  occupy  it  undis 
defendant  bad  no  right  of  action,  and 
not  until  plaintiff  asserted  title  and  in: 
prorecdings  to  recover  the  land  that  it 
necessary  for  defendant  to  ask  that  h 
he  quieted.— Detwiler  Schultbeia,  23 
709,  122  Ind.  1-55. 

[•]    <Sap.  1893) 

A  complaint  to  quiet  title  by  the  p 
er  at  mortgage  sale  alleged  that  the  lai 
been  a  part  of  a  decedent's  estate,  to 
defendants  were  heirs;  that,  while  def( 
were  svt  infants,  other  heirs,  as  and 
▼eyed  the  land  to  M„  the  mortgagor, 
portion,  of  the  estate,  as  hdr;  that  aftei 
in  a  suit  to  which  all  of  the  beim.  In 
defendants  and  H..  were  made  parties, 
tate.  except  the  land  In  suit,  was  part: 
but  M.  received  no  portion  thereof:  tl 
valne  of  the  land  was  no  more  than  M.* 
of  the  estate.  Held,  that  the  complaint 
a  good  cause  of  actI(Hi.  though  defrada 
not  join  la  the  conv^anee  to  Sf.,  an< 
not  made  parties  to  the  mortgage  fore< 
by  which  M.'s  title  passed  to  plaintiff,  i 
presumed  the  rights  of  all  parties  wen 
mined  In  the  partition  suit- Brown  t. 
135  Ind.  4,  34  N.  B.  312. 

[f]     (Sap.  1897) 

A  complaint  in  an  action  to  quit 
which  alleges  that  the  defendants,  the 
commisBioners,  claim  a  lien  upon  the  1 
the  plaintiff  by  virtue  of  an  attempt  to 
the  land  with  a  lien  for  a  ditch  wv. 
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is  bad  u  such,  as  it  does  not  state  an  adveiw 
claim  of  title  by  the  commissionen,  bat,  its 
object  being  to  cancel  and  stay  the  euforce- 
meot  of  an  apparent  lien,  it  presento  an  appeal 
to  the  equitable  powers  of  tbe  court— Board 
of  Cmn'rs  of  Cass  County  T.  Ptotner,  48  N. 
B.  630^  140  Ind.  116w 

[si  (Sap.  1899) 
A  claim  of  title  under  a  lease  from  tbe 
giantor  of  plaintifTs  ancestor  is  adverse,  so  as 
to  authorize  the  determination  of  its  validity 
bj  an  action  to  qniet  title.—Island  Coal  Co. 
r  Combs,  53  N.  B.  452,  152  Ind.  379 

Fob  Cases  frou  Other  States, 
See  41  Cent.  Dig.  Quiet.  T.  I  4. 
See,  also,  32  Cyc.  pp.  1»42,  1343. 

i  7.  ClomA  om  title. 

Complaint,  see  post,  $  34. 

M  (Sup.  1873) 
AVhen  the  claim  set  up  by  one  to  an  In- 
tereRt  in  land  appears  to  he  valid  on  the  face 
of  the  record,  and  the  defect  can  only  he  made 
to  appear  by  extrinsic  evidence,  particularly 
if  that  evidence  depends  on  oral  testimony.  It 
presents  a  case  invoking  the  aid  of  a  conrt  of 
equity  to  remove  it  as  a  cloud  on  tbe  title.— 
Sanxay     Hunger,  42  Ind.  44. 

[b]    (8«p«r.  1874) 

A.  purchased  certain  real  estate  witbont 
kaowledxe  or  notice  of  a  prior  sale  made  to  B. 
nader  an  executory  contract  of  the  same  prop- 
erty, and  brought  a  suit  to  qniet  title,  alleg- 
iai;  that  «ucb  executory  contract  had  been  for- 
feited by  B.  failing  to  pay  the  purchase  money, 
and  that  it  was  abandoned  and  rescinded. 
Hfld,  that  as  the  executory  contract  was  not 
roid  on  its  face,  it  constituted  a  cloud  on  plain- 
tifr s  title  for  which  a  suit  might  be  maintain- 
ed.—Germania  Bldg.,  etc.,  Ass'n  t.  Uarot,  Wlls. 
Ml. 

Tel  (Sop.  1SS6) 
The  owner  of  property  whose  title  is  cloud- 
ed by  tbe  recording  of  an  instniment  may 
maintain  a  suit  to  have  the  record  canceled, 
altboagh  tbe  inBtmment  was  not  entitled  to 
to  on  the  record.— Walter  t.  Hartwig,  106  Ind. 
123,  fl  N.  E.  5. 

[d]  (9n».UM) 
An  ezecotion  creditor  bought  at  sIieritTs 
sale,  for  one  dollar,  land  worUi  96,000,  wbich 
the  ezeenti<Hi  debtor  had  previously  sold.  The 
owner  trf  the  land  allowed  it  to  be  sold  upon 
r^nsentatlona  of  tke  creditor's  attorney  that 
no  sheriff's  deed  would  be  taken  out,  and  that 
tbe  sale  was  merely  a  formal  one,  made  to  se- 
cure rights  against  other  property  of  the  debt- 
or. Afterwards  tbe  encntion  creditor  obtained 
a  sheriff's  de^,  and  threatened  to  sue  in  eject- 
ment, ffeld  to  justify  a  decree  quieting  tbe 
landowner's  title  after  tbe  period  of  redemp- 
tion had  expired,  the  acts  of  the  execution 
creditor  constituting  a  fraud.- Detwiler  t. 
Schnltheis,  122  Ind.  155.  23  X.  E.  709. 


[e]    (Sap.  1892) 

In  an  action  to  quiet  title  to  certain  land, 
defendant  filed  a  cross-complaint  to  foreclose 
the  lien  of  a  drainage  assessment  on  such  land. 
It  appeared  that  a  mortgage  on  the  land  had 
been  foreclosed,  and  the  land  sold  to  plaintifTs 
grantor,  some  two  months  prior  to  the  time  of 
the  Sling  of  tlie  petition  in  the  drainage  pro- 
ceedings, and  that  in  tbe  petitim  tbe  land  was 
described  as  belonging  to  the  mortgagor.  Held, 
that  tiie  drainage  assessment  was  a  cloud  on 
plaintiff's  title,  which  should  be  removed.— Kil- 
lian  T.  Andrews,  130  Ind.  579.  30  N.  E.  700. 

(n     (App.  1906) 

A  suit  will  lie.  to  qniet  the  title  of  an  own- 
er of  land  as  against  a  claim  under  a  contract 
purporting  to  grant  the  oil  and  gas  under  its 
surface,  with  a  right  of  entry,  where  such 
claim  is  unfounded,  because  of  the  original  in- 
euflloiency  of  tbe  contract,  or  because  of  tbe 
termiuatioQ  of  the  rights  and  interests  creat- 
ed thereby,  in  some  manner  recognizable  as 
sufficient  to  work  snch  a  determination  of  such 
rights.- Monaghan  t.  Mount,  36  Ind.  App.  188. 
74  N.  B.  579. 

Fob  Cases  from  Otiieb  States. 

See  41  Cest.  Dm.  Quiet.  T.  SI  14-33. 
See,  also.  .^2  Cyc.  pp.  1314-1325 ;  note.  15 
L.  R.  A.  784;  note,  45  Am.  St  Rep.  373. 

S  8.   PreventloB  of  thro«t«mod  elond  om 
title. 

[a]     (Sap.  1885) 

An  action  in  equity  will  lie  to  prevent  c 
cloud  being  cast  on  title  to  real  estate,  as  well 
as  to  remove  a  cloud  already  created.— Thom- 
as V.  Simmons.  103  Ind.  538,  2  N.  203,  3 
N.  E.  381. 

Fob  Cases  vroh  Other  States. 

See  41  Cent.  Dig.  Quiet.  T.  U  34,  35. 
See.  also,  32  Cyc.  pp.  1323-1328. 

I  0.  Title  of  plaintiff. 

Answer,  see  post,  S  37. 

Issues,  proof  and  variance,  see  post.  |  43. 

Fob  Cases  eboh  Other  States. 

See  41  Cent.  Dio.  Quiet.  T.  H  36-48. 
See.  also,  32  Cyc.  pp.  1328-1335. 

8  lO.  —  In  Kenanl. 

[a]  (Sap.  1S5S) 

One  who  has  recovered  jtidsment  at  law, 
and  levied  his  execution  on  the  only  real  Es- 
tate of  defendant,  is  entitled  to  a  bill  in  chan- 
cery to  remove  a  cloud  on  the  title  of  such 
real  estate.— Ledyard  v.  Obapia,  6  Ind.  320. 

[b]  (Sap.  U71) 

Where  the  object  of  a  suit  is  to  reform  a 
contract,  and  to  set  aside  and  cancel  a  sher- 
iff's deed  taken  by  the  defendant  in  violation 
of  the  terms  of  the  agreement,  but  which  con- 
veys whatever  interest  plaintiff  had  in  the 
property  and  to  quiet  plaindfTs  title  as  against 
the  deed,  it  Is  not  necessary  for  plaintiff  to 
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ihow  a  title  to  tiie  land  eonv^ed  to  hare  been 
in  him,  to  entitle  him  to  the  relief  he  demands. 
—Monroe  t.  Skelton.  36  Ind.  802. 

[c]    (Sap.  1881) 

Where  recovery  of  poeseesioD  of  land  is 
barred  by  limitations,  the  title  of  the  party  so 
barred  cannot  be  quieted.— Smith  t.  Bryan,  74 
Ind.  616. 

m  1882) 
The  owner  of  an  eqnitable  tiUe  may  aue 
to  have  his  title  qaieted. — Stoat  t.  Dnncan,  87 
Ind.  883. 

[a]    (Sup.  1883} 

Lande  conveyed  by  a  Jndgment  debtor  to 
detoind  his  creditors  were  sabsegueotly  Bold  at 
execution  sale,  and  daring  the  period  of  re- 
demption were  mortgaged  hy  the  holder  of  the 
legal  title  to  one  baring  no  notice  of  the  prior 
fraudulent  conveyance.  Held,  that  the  pur- 
chaser at  tlie  execution  sale,  on  obtaining  a 
sherilTs  deed  for  the  lands,  could  maintain 
against  the  mortgagee  an  action  to  quiet  title. 
—Sanders  t.  Mnegge,  91  Ind.  214. 

[0  (S«P.  1884) 
The  fact  that  petsons  of  whom  a  corpora- 
tion was  romposed  or  the  public  of  which  they 
were  part  had  an  interest  in  certain  lands  by 
reason  of  the  ane  thereof  as  a  place  of  burial, 
which  the  landowner  was  estopped  to  question, 
such  corporation  being  known  as  a  cemetery 
association,  did  not  confer  such  an  interest  on 
the  corxK>ratioo,  and  hence  it  was  not  entitled 
to  sue  to  quiet  title.— Redwood  Cemetery  Ass'n 
r.  Bandy,  93  Ind.  246. 

tBl    (Sop-  1889) 

Where  the  plaintiff  in  a  suit  to  quiet  title 
owns  the  fee  subject  to  a  lien  in  a  third  pei^ 
son,  the  defendants  cannot  employ  such  lien  to 
defeat  the  owner,  as  the  lien  is  a  claim  that 
may  be  enforced,  but  it  does  not  constitute  a 
title  to  the  land.— Manifold  t.  Jones.  20  N.  E. 
124,  117  Ind.  212. 

[h]    (Sap.  1899) 

A  finding  that  a  certain  person  was  the 
owner  in  fee  of  the  lands  in  controversy,  and 
conveyed  them  to  plaintiffs*  ancestor,  whose 
only  heirs  at  law  plaintiffs  are,  shows  a  title 
in  plaintiffs  sufBcient  to  support  an  action  to 
quiet  title  aKainst  one  claiming  under  the  gran- 
tor of  plaintiffs'  ancestor,  under  Bums'  Rev. 
St.  1894.  §  1082  (Homer's  Bev.  St  1897,  S 
1070),  authorizing  the  owner  of  lands  to  main- 
tain an  action  to  quiet  the  title  thereto.— Is- 
land Coat  Co.  T.  Combs,  53  N.  R  452.  152  Ind. 
879. 

[1]  (App.  1902) 
A  mortgagee,  after  convejring  the  mortgag- 
ed estate  with  a  warranty  of  title,  may  main- 
tain a  suit  in  equity  to  relieve  the  estate  from 
a  cloud  affecting  the  righta  under  the  mort- 
gage, thus  protecting  the  title  conveyed  and 
warranted.— City  of  Indianapolis  t.  Board  of 


Church   Extension   of  United  Preilvteriaa 

Church,  62  N.  E.  715.  28  Ind.  App.  319. 

01  (App.  1906) 
In  an  action  to  quiet  title  to  realty,  plain- 
tiff must  recover  on  the  strength  of  his  own 
title,  regardless  of  defendant's. — Krots  A. 
K.  Beck  Lumber  Co.,  73  N.  E.  273,  34  Ind. 
App.  677. 

[k]    (SB*.  IMM) 

In  a  suit  to  quiet  title,  defendant  relied  on 
a  deed  as  giving  Um  title,  bnt  conceded  that 
the  deed  aa  written  did  not  cover  the  land  in 
coDtroveray,  and  be  did  not  present  a  ease  en- 
titling him  to  a  reformation  of  the  deed  so  as 
to  include  such  land.  His  grantor,  before  the 
commencement  of  Uie  action,  conveyed  hia  in> 
(erest  in  the  land  In  controversy  to  plaintiff. 
Held,  that  whatever  infirmity  might  have  ez< 
Isted  in  respect  to  plaintiffs  title  to  the  land 
Invtrfved  was  cured  by  such  conveyance. — Ad- 
ams r.  Bets.  107  Ind.  161,  78  N.  B.  640. 

[II  (App.]»6) 
That  plaintiff.  In  an  action  to  quiet  title, 
procured  bis  title  by  fraud  on  hla  grantors.  wIQ 
not  avail  a  defendant,  a  stranger  to  the  trans- 
action, whose  conduct  was  not  inSuenoed  there- 
by, and  who  makes  no  claim  under  or  tlirougfa 
the  persons  defrauded.- Pence  v.  Ixm^  77  N. 
E.  001,  38  Ind.  App.  63. 

tmj    (App.  1909) 

A  life  tenant  cannot  have  her  title  quieted 
as  to  her  right  to  convey  a  fee,  though,  should 
she  exercise  such  power,  her  grantee  or  the  re- 
mainderman might  in  a  proper  case;  title  to 
a  power  which  may  never  be  exercised  not  be- 
ing within  the  provisions  of  the  statute. — Fond- 
ray  V.  Foudray,  89  N.  E.  499. 

For  Cases  from  Other  States, 

See  41  Cent.  Dig.  Quiet.  T.  |S  30-42. 
See,  also,  32  Cyc.  pp.  1328,  1329. 

i  12.  Posaesalom  of  plaimtUF. 
[a]     (8«p.  1878) 

Under  the  express  provision  of  2  Bev.  St 
1876,  p.  254,  f  611,  an  action  to  detemime  or 
quiet  title  may  be  maintained  by  a  plaintiff 
in  or  out  of  possossion,  whether  the  defendant 
is  in  possession  or  not. — Caresa  t.  Foater,  62 
Ind.  145. 

[b1   (Sop.  1892) 

A  father  who  had  intended  to  convey  cer- 
tain land  to  his  daughter  as  an  advancement 
conveyed  the  same  land  to  his  son  on  the  son's 
agreement  to  convey  to  the  daughter  other  land 
of  which  he  was  the  owner.  The  daughter  left 
the  consummation  of  the  agreement  to  her  hus- 
band, who,  instead  of  having  the  conveyance 
made  to  her,  took  it  to  himself.  Held,  in  an 
action  by  the  wife  to  quiet  her  title  after  the 
death  of  her  husband,  that  the  question  wheth- 
er she  had  adverse  possession  of  the  land  was 
immaterial  where  the  evidence  showed  that  the 
husband  fally  recognized  the  right  of  the  wife 
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up  to  tbe  time  of  his  death.— Warnw  T.  War- 
ner,  31  N.  E.  466,  132  Ind.  213. 

Fob  Cases  tbom  Other  States, 

See  41  Cbmt.  Dig.  Quiet  T.  H  8-12,  44. 
43. 

See,  also,  32  Cyc.  pp.  1335-1341;  note.  39 

C.  C.  A.  522. 

1 14.  Couditloaa  pree«d«nt. 

Complaint,  see  post,  |  34. 

M     (Ssp.  1876) 

The  pnrcliaser  of  the  eqolty  of  redemption 
of  real  estate  which  is  incumbered  by  mort- 
gage liens  of  different  priorities.  If  he  be  in 
possession  under  such  purchase,  may  maintain 
an  action  to  quiet  his  title,  against  the  hold- 
er of  the  junior  mortgage,  without  alleging 
that  be  has  paid  off  the  senior.— Holten  t. 
Board  of  Com'rs  of  Lake  County,  55  Ind.  194. 

[bl  (Sa».lS») 

Where  in  an  action  to  quiet  title  to,  and 
irt)tain  possessltm  of,  land  incumbered  by  a 
Kbool  fund  mortRage,  defendant  In  his  answer 
confessed  the  allegations  made  in  the  com- 
plaint, and  sought  to  avoid  them  by  showing 
that  the  title  tlierein  had  been  divexted  by  a 
Hie  made  under  the  mortgage,  plaintifrs  right 
to  a  recovery  was  not  barred  on  the  ground 
^t  he  had  not  paid  or  offered  to  pay  the 
amonnt  dne  on  the  mortgage.— Haynes  t.  Cox, 
»  N.  B,  758,  118  Ind.  184. 

Id  (Sup.  1897) 
Though  aasessment  of  any  rear  parcel  of 
the  first  InO  feet  back  from  a  street  may  be 
enjoined  till  the  front  parcel  or  parcels  have 
been  exfaansted.  title  to  none  of  them  can  be 
qtueted  against  the  lien  of  the  assessment  till 
it  is  paid.— Town  of  Woodruff  Place  T.  Ras- 
chig,  46  N.  E.  990,  147  Ind.  517. 

Fob  Cases  fsoh  Othkb  States. 
See  41  Cent.  Dig.  Quiet  T.  f  46. 
See.  also,  32  Cyc.  pp.  1328-1343. 

lis.  Dafensea. 

[a]     (Sap<  1S76) 

In  an  action  to  quiet  the  title  of  the  plain- 
tiff to  real  estate,  the  title  or  claim  of  the  de- 
fiant, if  any  he  has,  being  better  known  to 
himielf  than  to  a  person  claiming  adversely  to 
him,  Is  a  matter  of  defense  which  he  must  as- 
s^  in  such  suit,  if  he  voald  protect  it.— Ma- 
rot  T.  Germania  Bldg.  &  S.  A.  No.  2,  of  In- 
dianapolis, 54  Ind.  37. 

[b]  (9I1P.1SS9) 
Where  an  action  to  quiet  title  is  brought 
by  tiie  grantee  of  a  devisee,  the  defendants  to 
defeat  plaintiff  because  the  estate  of  tbe  dev- 
isee was  conditional  must  show  that  they  were 
the  heirs  and  still  owned  the  reversion,  as  the 
devisee  bad  the  right  to  convey  subject  to  tbe 
coDditioo,  and  the  estate  could  be  defeated  on- 
ly at  tbe  election  of  the  parties  entitled  to  eu- 
ter.-Manifold  t.  Jones,  20  N.  E.  124.  117  Ind. 
212. 


[e]    (Sap.  1S90) 

In  a  suit  to  quiet  title  to  a  dty  lot  as 
against  a  purchaser  thereof  at  a  sale  for  a 
Bpedal  assessment,  an  answn  setting  out  in 
detail  the  various  steps  taken  by  the  city  coun- 
cil in  ordering  Uie  improvement,  the  letting 
of  the  contract  therefor  to  defendant  the  doing 
of  the  woA,  the  flailnre  of  plaintiff  to  pay  tbe 
assessment,  the  sale  of  the  lot  and  issuance  of 
a  deed  tJberefor.  and  alleging  that  i^lntiff  had 
full  notice  of  the  proceedings,  and  allowed  the 
improvement  to  be  made  without  objection, 
states  a  good  deCense.— Trustees  of  tiie  United 
Brethren  in  Christ  Church  v.  RauBch,  122  Ind. 
167,  28  N.  B.  717. 

[d]  (Sap.  1900) 
Bums'  Rev.  St.  1894,  8  8624  (Homer's 
Eev.  St.  1897,  |  6473),  provides  that  a  tax 
deed  shall  be  prima  facie  evidence  of  the  reg- 
ularity of  the  sale,  and  prima  facie  evidence 
of  a  good  and  valid  title  In  fee  simple  in  the 
grantee.  Held,  ia  an  action  to  quiet  title,  that 
a  tax  deed  was  prima  facie  a  complete  defense, 
and  that  it  was  error  to  find  in  favor  of  plain- 
tiff, where  defendant  claimed  by  virtue  of  a 
tax  deed,  and  plaintiff  did  not  attempt  to  prove 
that  the  tax  sale  was  irregular,  or  that  the 
deed  was  invalid.— Doren  v.  Lupton,  SO  N.  B. 
849,  154  Ind.  390. 

[«]  (App,lW8) 

Where,  in  a  snit  to  quiet  title,  a  defense 
seeks  to  avoid  the  effect  of  a  decree  of  adop- 
tion, the  defense  Is  of  an  equitable  nature. — 
Jones  V.  Leeds,  41  Ind.  App.  164,  83  N.  B.  626. 

Fob  Cases  frou  Otheb  States, 
See  41  Cent.  Diq.  Quiet  T.  |  47. 
See.  also,  32  Cyc.  pp.  1343-1346. 

I  16.  PersoMS  estltlad  to  reUef. 

Parties  plaintiff,  see  post  f  30. 
RiKht  to  contest  validly  of  deed,  see  Deeds,  | 
77. 

ta]     (Sap.  1886) 

An  allegation  in  a  petition  for  the  cancel- 
lation of  a  deed  and  the  quieting  of  title  that 
the  grantor  died  intestate,  and  that  the  plain- 
tiffs are  the  heirs  and  only  heirs  of  the  dece- 
dent sufflctcntly  shows  that  the  plaintiffs  had 
such  an  interest  in  the  property  as  entitled 
them  to  maintain  the  action.— Physio-Medical 
College  T.  Wilkinson,  9  N.  E.  167,  108  Ind. 
314. 

[b]     <Sbp.  1889) 

Under  Rev.  St  1881,  S  251,  which  pro- 
vides that  every  action  must  be  prosecuted  in 
the  name  of  the  real  party  in  interest,  and  sec- 
tion 1073,  which  provides  that  any  person  hav- 
ing the  right  to  recover  land,  or  to  quiet  ti- 
tle thereto  in  the  name  of  any  other  person, 
may  do  so  in  his  own  name,  the  grantee  of 
land  cannot  bring  snit  to  qaiet  title  in  the 
name  of  his  grantor,  though  the  latter  was 
out  of  possession  when  he  conveyed. — Peck  v. 
Sims.  120  Ind.  345,  22  N.  E.  313. 


This  Digest  Is  eoiapiled  on  file  Ksy-Nvmliar  SjmUm»  For  o^lautloitt  boo  pasc  lit. 


Digitized  by 


QUIETING  TITLB,  I,  n.        [8  Infl.         P»f«  «] 


[C]    (Snp.  1897) 

Under  Rev.  St.  1S&4,  S  251  (Rev.  St.  1881. 
i  251),  requiring  every  actioo  to  be  prosecuted 
in  the  name  of  the  real  party  in  interest,  a 
grantor  by  warranty  deed  cannot  maintain 
suit  In  bis  own  name,  to  quiet  title,  against 
third  persons  claiming  an  interest  in  the  land 
psramoant  to  that  conveyed  to  the  grantee. — 
Chapman  v.  Jones,  47  N.  E.  10G5,  49  N.  B. 
347,  149  Ind.  434. 

Fob  Cases  frou  Otiibb  States, 

See  41  Cent.  Dig.  Quiet.  T.  S§  64.  65. 
See,  also,  32  Gyc.  pp.  1346,  1347 ;  note,  45 
Am.  St.  Rep.  373. 

(18.  Statntorr  renedlea  for  determlaut- 
tioB  of  kdTene  olabus. 

FOB  Cases  fboh  Otheb  States, 

See  41  Cent.  Dig.  Quiet.  T.  88  48-58. 

See,  also,  32  Cyc.  pp.  1309-1313. 

8  19.    Nature  axul  scope. 

[a]  (Snp.  ISTS) 
Under  the  express  provisions  of  2  Rev,  St. 
1870.  p.  254,  S  611,  an  Hction  may  be  brought 
to  quiot  title  by  a  person  either  in  or  out  of 
possession  having  an  interest  in  rcmRinder  or 
reversion  against  any  person  c'lHiminc  title  to 
or  interest  in  real  property  adverse  to  him 
though  the  defendant  may  not  be  in  possession 
thereof.— Schorl  t.  Stephens,  62  Ind.  441. 

Fob  Cases  fbom  Other  Statks. 
See  41  Cent.  Dig.  Quiet  T.  8  48. 
See,  also.  32  Cyc.  pp.  1309,  1310. 

8  21.  —  AdTene  olalm. 

W     (Snp.  1883) 

Where  an  execution  sale  la  void,  one  ac- 
quiring  title  from  the  execution  debtor  after 
the  sale  can  maintain  a  suit  to  quiet  title  on  a 
complaint  generally  asserting  title  in  himself 
and  that  defendant  claima  some  interest  in  tne 
lands  adverse  to  him.— Stumph  t.  Reger,  93 
Ind.  286. 

Fob  Cases  fbov  Other  States. 

See  41  Cent.  Dig.  Quiet.  T.  |8  51-53. 
See,  also,  32  Cyc.  p.  1314. 

n.  PROCEEDINGS  AND  RELIEF. 

Death  of  party  before  judgment,  see  Judgment, 
8  12. 

Necessity  for  pleading  matter  in  abatement,  see 

Abatement  and  Revival,  8  40. 
Right  to  trial  by  jury,  see  JuBr.  88  13,  14. 
Right  to  trial  by  jury  in  suit  for  partition  and 

to  quiet  title,  see  Jubt,  |  13. 
Severance  of  action,  see  Action,  {  60. 
Statutory   new  trial  ai  of  right,   see  New 

TsiAL,  8  178. 
Tax  lien  as  counterclaim  in  suit  to  qaiet  title, 

Bee  Set-O^f  and  Countebclaim,  8  .34. 


E  27.  Ton  of  remedy. 

[a]  Under  2  Rev.  St.  1876.  p.  254,  { 
same  rules  of  practice  appir  to  aiitions 
title  as  to  actions  to  recover  possessioi 
estate.— (Sup.  1880)  Green  v.  Glynn, 
336 ;  (1889)  Johnson  v.  Fontloos,  20  N 
118  Ind.  270. 

Fob  Cases  raoic  Otueb  States, 
See  41  Cent.  Dig.  Quiet.  T.  8  61 

8  29.  Umitatioas  and  laelitts. 

Application  of  general  statutes  of  lii 
see  LiHiTATioiT  of  Actions,  88  87, 

Depriving  title  to  land  conveyed  in 
creditors,  see  Fbaudulent  Cohvbtj 
248. 

[a]  (Sap.  1891) 

An  action  to  quiet  title  is  bam 
yeors.— StonehlU  T.  Swartz,  28  N.  B. 

Ind.  310. 

[b]  (Snp.  1892) 

An  action  to  quiet  title  to  land  is 
by  Rev.  St.  1881,  I  294,  and  muat  be 
within  15  years. — Irey  T.  Markey,  3 
309,  132  Ind.  546. 

For  Cases  fboh  Othbb  States. 
See  41  Cent.  Dig.  Qnfet.  T.  8  6 
See,  also,  32  Gyc  pp.  1S44.  1345. 

8  30.  Parttes. 

Allegations  as  to  party  in  complaint,  i 
8  34. 

I'ersons  entitled  to  relief,  see  ante,  8 

[a]  (Snp.  1S78) 

In  an  action  to  quiet  title,  one  o 
fendants  having  died,  his  heirs  ar« 
though  not  necessary,  partiea  defend: 
reas  v.  Foster,  62  Ind.  145. 

[b]  (Snp.  ISTS) 

In  an  action  to  quiet  title,  a  thii 
claiming  an  equitable  title  to  the 
may.  on  a  proper  showinfc,  be  made 
defendant. — Hampson  v.  Fall,  64  Ind 

[e]  (9«p.]8S4) 
In  an  action  to  quiet  title,  a  husi 
wife  may  join  as  plaintiffs,  if  the  land 

ed  solely  by  the  wife,  and  evidence 
ownership  will  not  vitiate  a  finding 
plaintiffs  jointly.— Indiana.  B.  &  W. 
V.  Brittingham,  98  Ind.  294. 

[d]  <9vp.  1891) 
Where  defendant,  in  an  action  t( 
land,  seeks  by  coimterelaim  to  quiet 
afcainst  plaintiff,  defendant's  grantoi 
title  was  subject  to  the  same  defect  i 
not  a  necessary  party.— Warbritton  v, 
ett,  120  Ind.  346,  27  N.  B.  730,  28  N 

[a]    (Snp.  18»3) 

In  an  action  to  quiet  title  to  li 
chased  by  plaintiff  from .  a  judgment 
and  alleged  to  be  exempt  from  execu 
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sherilf  who  leried  on  the  ptovarty  u  being  iDb- 
ject  to  the  Judgment  Is  not  a  necesaaiy  party, 
-King  T.  Eaiton,  IBS  Ina.  353.  85  N.  B.  181. 

IT]  (Sap.  1893) 
ReT.  St  18S1,  §  2401.  gives  a  surriving 
wife  one-third  .of  all  the  real  estate  of  which 
her  hosband  may  have  been  seised  in  fee  aim' 
pie  at  any  time  during  the  marriage,  and  in  the 
conveyance  of  which  she  may  not  have  jtrined. 
Elliott's  Supp.  S  2143,  provides  that,  in  ae- 
tions  to  quiet  title,  all  persons  who  have,  or 
claim  to  have,  or  appear  of  record  to  have,  any 
interest  in  or  lien  on  the  land,  shall  be  made  de- 
fendants. Edd  that,  where  a  married  man  con- 
veyed land  by  deed  in  which  his  wife  did  not 
join,  and  the  land  was  afterwards  sold  for 
taxes,  such  wife  was  a  necessary  party  to  an 
action  by  the  purchaser  at  the  tax  sale  to  quiet 
the  title.— Thompson  t.  McGorkle,  136  Ind.  484, 
34  N.  B.  813,  36  N.  B.  211,  43  Am.  St.  Rep. 
3&L 

A  bolder  of  a  tax  deed  !a  not  a  necessa- 
ry party  to  an  action  between  two  claimants 
of  the  property  to  quiet  title  In  one  'of  them  as 
afvinst  the  other.—Shedd  t.  Disney,  139  Ind. 
240.  38  N.  E.  594. 

m  (App.1901) 

Where  a  lease  had  been  assigned  by  the 
origioBl  lessees  by  assignments  on  the  back  of 
the  lease,  duly  signed  and  acknowledged,  and 
no  relief  was  sought  against  such  original  les- 
sees in  a  suit  to  quiet  title  against  the  as- 
Kignee.  it  is  no  ground  of  objection  to  evidence 
of  a  mistake  in  the  description  of  the  leased 
land,  offered  as  an  equitable  defense,  that  the 
orieinal  Wseee  were  not  parties.— Allen  v.  In- 
dianapolis Oil  Co.,  60  N,  E.  1003.  27  Ind.  App. 
138. 

[n    (App.  1907) 
In  an  action  by  a  husband  to  remove  a 
cloud  from  the  title  to  hla  land,  his  wife  is  not 
a  necessary  party.— Puritan  Oil  Co.  t.  Myers, 
39  Ind.  App.  695.  80  N.  E.  851. 

For  Cases  proh  Otheb  States, 

See  41  Cent.  Dig.  Quiet.  T.  8§  64-66. 
See.  also,  32  Cyc.  pp.  1346-1349. 

1 3 1.  Prooesa. 
W    (App.  1906) 

The  publication  of  a  notice  showing  that 
a  suit  to  quiet  title  has  been  filed  by  plaintiff, 
and  that  the  nonresident  defendant  is  a  neces- 
sary party  thereto.  Is  sufficient.— Morin  v.  Hol- 
liday,  39  Ind.  App.  201,  77  N.  E.  861, 

Fob  Cases  from  Otiieb  States, 
See  41  Cent.  Dia.  Quiet.  T.  {  67. 
See,  also,  32  Cyc.  p.  1340. 

133.  PXeadlnc. 

General  and  specific  allegations,  see  PLEADnro, 
134. 

la  action  to  recover  possession  and  quiet  title, 
see  Ejbctubnt,  8  79. 


Judgment  on  pleading*,  see  Pludiko.  |  845. 
Motions  to  strike  out  pleadin^i,  see  PuEADina. 
fi  852. 

Surplusage,  see  Pleadino,  S  35. 

Fob  Cases  fbou  Other  States, 

Sbb  41  Cent.  Dig.  (Juiet.  T.  i§  69-87. 
See,  also,  32  Cyc.  pp.  1349-1369. 

i  34.  —  Bill,  eomyUlKit  or  petttloa  Is 
BOBisraL 

Complaint  as  stating  single  or  separate  causes 
ot  action,  see  Acrioir.  |  38. 

[a]    (9bp.  1866) 

In  an  action  to  quiet  title,  an  allegation 
in  the  complaint  ttiat  plaintiff  is  seised  in  fee 
simple  and  is  In  possession  of  the  lands  in 
question,  and  that  defendant  asserts  an  un- 
founded claim  of  title  In  the  same  premises, 
is  a  sufficient  averment. .  under  the  stntute  (2 
Gav.  &  H.  St.  p.  284.  S  611).  that  defendant's 
claim  of  title  Is  adverse.— Dumont  t.  Dufore, 
27  Ind.  263. 

R>1    (Sap.  1875) 

A  complaint  to  qaiet  title  to  real  estate, 
which  alleges  that  plaintiff  owns  the  land  in 
fee  and  that  defendant  is  making  an  unfounded 
claim  of  title  thereto,  sufficiently  shows  that 
defendant  claims  title  "adverse"  to  plaintiff. 
— Gillett  V.  Carshaw,  50  Ind.  381. 

A  complaint  in  an  action  to  quiet  title, 
which  alleges  that  the  land  in  question  was 
conveyed  to  defendant  and  the  ancestor  of 
plaintiff  by  an  instrument  which  was  execnt- 
ed  to  reimburse  plaintiff  in  part  for  payments 
made  by  him  ns  surety  of  the  grantor,  and  to 
secure  both  the  grantees  against  other  liabil- 
ities as  sureties  of  the  grantor,  on  which  cer- 
tain amounts  were  paid  by  each  of  the  gran- 
tees after  the  execution  of  the  instrument, 
does  not  show  a  claim  of  title  by  defendant  ad- 
verse to  plaintiff,  and  is  therefore  insufficient. 
-Id. 

[c]    (Sap.  1876) 

A  complaint  to  quiet  title  to  real  estate  al- 
leged that  an  owner  thereof  conveyed  it,  with 
full  covenants,  to  plaintiff,  and  put  him  in 
possession  thereof;  that  defendant  was  assert- 
ing title  thereto  through  a  subsequent  convey- 
ance thereof  to  him.  made  by  the  governor  in 
pursuance  of  a  sale  by  the  auditor  of  state,  un- 
der a  mortgage  of  said  real  estate,  executed  to 
the  treasurer  of  state  by  one  who  owned  it  be- 
fore plaintiff's  grantor  became  such  owner ; 
that,  though  said  mortgage  had  been  recorded  in 
the  county  before  plaintiffs  grantor  became  the 
owner  of  the  real  estate,  yet  it  had  never  been 
acknowledged  by  the  mortgagor,  nor  was  its  ex- 
ecution ever  proved,  to  entitle  it  to  be  recorded  ; 
anil  that  plaintiff  had  no  notice  of  said  mort- 
gage until  after  said  sale  and  conveyance  to  the 
defendant.  The  complaint  prayed  that  plain- 
tiffs title  be  quieted,  etc.  Held,  that  the  ccnn- 
plaint  was  sufficient.— Watklns  v.  Brunt,  63  Ind. 
208. 
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[d1  In  a  mlt  to  qolet  title,  an  allegation  that 
defendant  daims  an  adTetae  eatate  or  interest 
in  the  land  is  anfficient,  without  sliowlnff  the 
nature  of  such  daim  or  its  tnTalidity. — (Sup. 
1870)  Marot  t.  Gennania  BJdg.  &  Sar.  Ass'n 
No.  2  of  Indianapolis.  54  Ind.  87;-  (187S)  Jef- 
fersonvUle,  M.  ft  I.  R.  Co.  Oyler,  60  Ind.  3S3 ; 
(188B)  Bausch  t.  Trustees  of  United  Brethren 
in  Christ  Church.  107  Ind.  1. 8  N.  E.  25 ;  (1S87) 
MePheeters  t.  Wright,  110  Ind.  510,  10  N.  E. 
034;  (1890)  Wilson  t.  WUw>n,  124  Ind.  472, 
24  N.  E.  ©74. 

[e]     (BnP-  187S) 

In  an  action  to  determine  adverse  claims 
to  realty,  where  the  complaiat  showed  that  the 
defendant  had  acquired  a  title  which  was  ad- 
Teise  to  that  of  the  plalntitFs,  a  direct  averment 
that  he  dalmed  a  title  or  interest  was  unneces- 
aary.— Caress  v.  Foster,  62  Ind.  145- 

In  an  action  by  ^e  widow  and  heirs  of  an 
intestate  against  A.,  B.,  and  others,  to  quiet 
title  to  a  certain  tract  of  land,  the  complaint 
alleged  that  in  his  lifetime  such  intestate  and 
hia  wife  had  conveyed  said  tract  to  A.  by  a  deed 
absolute  on  Its  face,  intended  as  a  mortgage  to 
secure  the  payment  of  a  certain  indebtedness; 
that,  on  payment  of  such  debt  by  C>,  A.  had.  at 
the  request  of  the  intestate,  conveyed  a  portion 
of  such  ttact  to  C,  who  was  to  hold  the  same 
aimply  as  security  for  repayment;  and  that 
on  the  death  of  the  intestate.  A.,  to  defraud 
plaintilTs,  had  conveyed  su'ch  tract  for  a  merely 
nominal  consideration  to  B..  who  had  knowledge 
of  the  facts.  Held,  that  the  complaint  was  suf< 
licient.— Id. 

In  an  action  to  quiet  title,  it  is  not  neces- 
sary  that  the  complaint  should  aver,  in  the 
words  of  the  atatute,  that  defendant  claims 
"title  to  or  interest  in"  the  land.— Id. 

[f]  (Snp.  1ST9) 

In  an  action  to  quiet  title  to  land,  the 
complaint  alleged  that  a  certain  company  ex- 
ecuted a  deed  of  trust  to  secure  ito  bonds,  covers 
ing  the  land  In  question  and  other  tracte;  that 
said  deed  provided  that,  on  the  surrender  of  a 
certain  amount  in  bonds,  conveyance  should  be 
made  by  the  ctmpany  of  a  certain  quantity  of 
the  land  covered;  that  plaintifTs  grantor  had 
surrendered  said  amount  of  bonds,  and  received 
a  conveyance  in  fee  of  the  land  in  question ; 
that  a  holder  of  one  of  said  bonds  had  obtained 
a  decree  of  foreclosure,  to  which  plaintiff  had 
not  been  made  a  party.  Beld,  that  a  cause  of 
action  was  set  forth.— Olendy  t.  Lanning,  68 
Ind.  142. 

[g]  (Sap.  1881) 

Civ.  I'roc.  1852,  S  78,  providing  that  "when 
any  pleading  is  founded  on  a  written  instrd- 
ment,  or  on  account,  the  original  or  a  copy 
thereof,  must  be  filed  with  the  pleading,"  does 
not  make  a  deed  or  a  copy  thereof  under  which 
defendant  in  an  action  to  quiet  title  is  alleged 
to  claim  an  adverse  title  a  necessary  part  of 
the  complaint,  and  it  is  no  objection  in  such  a 
case  that  a  copy  is  not  filed  therewith.— Strib- 
ling  V.  Brougher,  79  Ind.  328. 


[h]    (Sap.  1SS2) 

A  complaint  in  a  suit  to  qoiet  title,  besides 
charging  that  an  infant,  after  attaining  his 
majority,  had.  because  of  clrcumstancee  stated 
and  lapse  of  time,  neglected  to  disaffirm  a  deed 
given  during  minority,  should  further  state  that 
the  delay  was  unreasonable.  The  question  is  one 
of  fact.— Stringer  r.  Noithwestetn  Mat.  IMb 
Ins.  Co.,  82  Ind.  m 

[1]  (Snp.  1882) 
Where  the  complaint  states  facta  which  en- 
title plaintiff  to  judgment  quieting  his  title,  the 
suit  may  be  regarded  as  an  action  to  quiet  title, 
and  if  the  complaint  is  answered,  such  relief 
may  be  granted,  though  the  complaint  contains 
no  such  prayer.— IStoditon  t.  Lockwood,  82  Ind. 
158. 

U]  (Snp.  US» 
A  complaint  in  an  action  to  quiet  title  hf 
the  owner  of  real  estate  sold  on  execution,  al' 
leging  that  defendant  refused  to  recognize  plain- 
tiffs redemption  of  the  land  made  within  the 
time  allowed  therefor,  but  thereafter  demanded 
and  received  the  deed  from  the  sheriff,  soffldent- 
ly  shows  ah  adverse  daim  by  defendant— Boyd 
T.  Olvey,  82  Ind.  294. 

UJl    (Snp.  1882) 

A  complaint  to  quiet  title,  which  fails  to 
allege  [>ayment  or  an  offer  to  pay  money,  which 
it  appears  the  grantee  has  paid  in  consideration 
of  a  deed,  is  bad  <hi  demarrer.— Hays  t.  Carr,  S3 
Ind.  275. 

A  complaint  which  by  its  prayer  and  gen- 
eral structure  is  plainly  intended  to  quiet  title, 
and  not  to  obtain  damages  for  a  breach  of  con- 
tract, if  insufficient  for  the  purposes  intended, 
will  be  held  bad  on  demurrer,  though  it  may 
aver  facta  which  wili  be  suffident  to  entitle 
plaintiff  to  recover  damagea  in  a  suit  for  that 
purpose. — Id. 

[k]  (Snp.  1882) 
A  party  cannot  plead  facto  in  derivation  of 
his  own  title,  for  the  purpose  of  destroying  hia 
adversary's  cteim,  while  seeking  to  neover  on 
the  strength  of  hia  own  title.— Etter  t.  Anderson, 
84  Ind.  333. 

[kk]    (Sup.  1882) 

A  complaint  to  quiet  title,  which  avers  title 
and  possession  in  plaintiff,  and  that  defendant 
claims  some  title  or  interest,  the  value  of  which 
is  unknown  to  plaintiff,  which  clouds  plalntlfTB 
title  and  impairs  ita  value.  Is  good  on  demurrer. 
So,  also,  if  the  character  of  defendant's  daim 
be  alleged,  with  facta  showing  ito  invalldi^. — 
Brown  v.  Ogg,  85  Ind.  234. 

[I]  (Snp.  1882) 

A  complaint  to  quiet  title,  wUch  fails  to 
aver  that  defendant  nukes  daim  to  tiie  title  or 
possession,  is  inauffident- Nutter  T.  Fouch,  8(1 
Ind.  451. 

[II]  (Sap.  1883) 

In  an  action  to  quiet  title,  an  allegation 
that  the  defendants  pretended  to  claim  Bome 
"interest  in,"  to  wit.  a  title  in  fee,  the  use  of 
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tbe  woid  "in,'*  instead  of  the  word  "t^erdn," 
was  immateriaL— Madgett  T.  Fleenor,  90  Ind. 

5ir. 

[m]    <Snp.  1SS3) 

Id  aa  action  to  qolet  title,  it  is  sufficient 
for  the  plaintiff  to  aver  that  he  is  the  owner  of 
the  land  and  that  the  defendant  claims  title  ad- 
verse to  him,  and  it  is  not  necessary  for  the 
plaintiff  to  aver  or  prove  tbe  claim  of  title  to 
the  defendant,  as  that  is  a  matter  of  defense.— 
Stnmph  T.  R^r,  92  Ind.  288. 

[mm]  (8ap.UH) 

In  an  action  by  a  wiffe  to  qnlet  her  title,  as 
against  tlie  mortgagee,  to  lands  held  by  her 
hnsband  in  tmst  for  her,  and  mortgaged  by  him 
to  secnie  his  own  debts,  a  complaint  in  which 
DO  demand  is  nude  for  eqnitable  relief  as  to  her 
inchoate  interest  in  her  hnsband's  lands  Is  not 
sufficient  on  demurrer  to  remove  tbe  cloud  on 
■ndi  interest.— Paulua  v.  Latta,  93  Ind.  34. 

In  a  suit  by  a  wife  to  quiet  title  and  en- 
force a  tmst  aa  against  her  husband,  where  the 
GOmi^aint  contained  no  allegation  that  a  pur- 
diBser  from  tbe  huaband,  when  he  advanced  bis 
money  and  took  bis  mortj^age,  had  any  notice  of 
secret  equitiea  in  complainant,  It  did  not  State 
a  good  cause  of  action.— Id. 

[n]  (8VP.18H) 
Where  defendant  claimed  tide  under  a 
sherilfB  sale,  a  complaint  to  qiUet  title  merely 
•iMoir  tl>at  plaintiff^  life  interest  in  the  land 
VIS  sold  at  execution  sale^  without  averring 
that  plaintilTs  remainder  in  fee  was  not  sold, 
b  demnrrable.- Darkles     Bellows,  94  Ind.  64. 

[nn]  (Sup.  18S4) 

A  complaint  to  quiet  title  averred  that  a 
certain  deed  was  not  delivered,  but  stated  that 
it  was  made  by  plaintiff  to  his  minor  child  to 
avoid  an  nnjoat  salt,  that  without  her  knowledge 
it  was  taken  by  him  to  the  recorder's  office, 
there  recorded,  and  afterwards  received  by  him 
and  always  kept  in  bis  papers.  Held,  that  the 
coDrt  could  not  say,  on  demurrer,  whether  as  a 
matter  of  law  there  was  a  delivery.— Vaughan  t. 
Godmau,  94  Ind.  191. 

[o]  In  an  action  to  quiet  title  there  must  be 
an  allegation  that  defendant's  claim  is  hostile 
or  adverse  to  plaintirs  title.— (Sup.  1884)  Sec- 
ond Nat  Bank  v.  Corey,  94  Ind.  457 ;  (18S7) 
Otis  T.  Gregory,  111  Ind.  S04,  13  N.  E.  39. 

[00]   (Svp.  1884) 

A  complaint  against  a  bankrupt's  wife  to 
qniet  title,  alleging  a  sale  of  bankrupt's  land  to 
plaintiff  to  satisfy  Hens  thereon  by  an  order  of 
tbe  bankruptcy  court  to  which  the  wife  was  not 
a  party,  is  bad  oa  demurrer,  as  showing  that 
Qie  wife  bad  an  interest  in  the  lands.— Bagsdale 
V.  Mitchell,  97  Ind.  458. 

[p]  (8«v.i88S> 
A  complaint  alieg^ng  Quit  defendant  is  glr- 
(ag  out  in  speeches  that  she  was  an  infant  when 


die  and  her  hnsband  executed  and  signed  a  con- 
veyance, and  that  such  statements  are  false  and 
are  made  for  the  fraudulent  purpose  of  casting 
a  cloud  on  plaintiff's  tltie,  and  praying  that  it 
he  quieted,  is  sufficient  on  demurrer^Sims  T. 
Smith,  90  Ind.  469,  50  Am.  Bep^  99. 

[pp]  (Stip.l88e) 

A  complaint  averring  that  real  estate  was 
partitioned  to  plaintiffs,  and  that  thereafter  de- 
fendant filed  a  transcript  of  tbe  judgment  in  the 
clerk's  office  against  one  of  the  plaintiffs,  and 
that  the  same  became  a  junior  lien  upon  the 
real  estate,  wherefore  plaintiffs  demand  a  judg- 
ment that  the  lien  be  now  foreclosed  or  forever 
barred,  was  sufficient  to  show  that  defeudant 
had  or  claimed  to  have  an  interest  or  titie  in 
the  land.— American  Ins.  Co.  T.  Gibson,  8  N.  Bi 
802,  104  Ind.  336. 

[q]  (Sap.  1888) 
Under  Rev.  St.  1881,  |  1070,  the  plaintiff 
in  an  action  to  qniet  titie  need  only  allege  ra 
his  complaint  that  the  defendant's  claim  of  titie 
to,  or  interest  In,  the  real  estate  In  controversy, 
is  "adverse  to  hiuL** — Bausdi  v.  Trustees  of 
United  Brethren  in  Christ's  Church,  8  N.  EL  25, 
107  Ind.  1. 

[qq]    (Sop.  ISS8) 

A  complaint  in  a  suit  to  quiet  title,  con- 
taining merely  general  charges  of  fraud,  with- 
out specification  of  the  facts  whereon  fraud  is 
predicated,  is  insufficient— Brown  v.  Cody,  115 
Ind.  484.  18  N.  B.  9. 

[r]  (Sap.  18S8) 
A  complaint  averring  that  plaintiff  owns 
the  fee  in  certain  land,  that  defendant  claims 
title  thereto,  and  that  he  has  no  interest  in  tbe 
land,  is  one  to  quiet  title,  though  it  avers  that 
plaintiff  has  been  damaged  by  defendant's  false 
statement.— Bisel  T.  Tucker,  121  Ind.  249,  23 
N.  B.  81. 

[rr]    (Sop.  1800) 

In  a  salt  to  remove  a  cloud  on  title  and 
set  aside  a  certain  tax  deed,  a  complaint  billing 
to  aver  a  tender  of  the  amount  due  for  pur- 
chase money,  interest,  and  subsequmt  taxes  paid 
by  the  purchaser  before  the  beginning  of  the 
suit,  nor  alleging  a  tender  of  such  sum  into 
court  for  the  benefit  of  the  purchaser,  was  fatal- 
ly defective.— Montgomery  Trumbc^  25  N.  B. 
54,  126  Ind.  331. 

[b]  {Snp.  1892) 
It  is  not  necessary  that  plaintiff  In  an  ac- 
tion to  quiet  title  seeking  relief  upon  an  oral 
contract  for  tbe  sale  of  land  should  allege  that 
be  could  not  be  compensated  in  damages  result- 
ing from  a  breach  of  contract— Puterbaugb  v. 
Puterbaugb,  30  N.  B.  619.  131  Ind.  288,  15  L. 
R.  A.  341. 

A  complaint  in  an  actitn  to  quiet  titie  al- 
leged that  plaintiff  was  a  nephew  of  deceased, 
and  had  lived  with  him  24  years ;  that  be  was 
the  sole  heir  of  deceased,  and  claimed  to  be  the 
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owner  of  the  land  described  !□  the  complaint; 
that  deceased  orall;  contracted  with  plaiatiB. 
in  consideration  of  lore  and  affection,  and  for 
the  further  consideration  that  plaintiff  would 
assist  with  his  mouer,  time,  and  labor  In  the 
erection  of  a  house  and  bam  on  the  premises, 
and  take  possession  when  married,  and  occupy 
the  same,  and  make  -valuable  and  permanent  Im- 
provements, that  deceased  would  convey  the 
premises  to  plaintiff;  that  plaintiff  should  pay 
deceased  for  life  one-half  of  the  crops  raised  on 
the  premises ;  that  plaintiff  accepted  the  proposi- 
tion, and  performed  his  part  of  the  contract  in 
full ;  that  deceased  frequently  promised  to  con- 
vey the  premises  to  plaintiff,  but  that  he  died 
suddenly,  without  having  done  so;  that  de- 
fendant claimed  title  to  such  premises  adverse  to 
plaintiff;  and  that  her  claim  was  without  right, 
and  cast  a  clond  on  plaintiff's  title.  Held,  that 
a  moticHi  to  make  the  complaint  more  specific 
was  properly  overruled,  since  the  action  not 
beingr  for  the  recovery  of  money.  It  was  not 
necessary  to  give  the  items  of  the  conaideration. 

-Id. 

ess]    (8np.  18H) 

Where  a  complaint  In  a  suit  to  quiet  title 
alleged  that  defendants  had  no  interest  in  the 
property  or  Hen  thereon.  It  was  not  subject  to 
demurrer  by  reason  of  the  fact  that  it  was  shown 
by  subsequent  pleadings  and  the  evidence  that 
one  of  the  defendants  had  a  valid  Hen  for  money 
paid  on  an  invalid  tax  sale  of  land  and  for 
taxes  paid  thereon  by  his  grantor  and  himself 
while  holding  socb  invalid  tax  title.— Cole  v. 
Gray,  38  N.  E.  ^  139  Ind.  386. 

[t]     (Snp.  1896) 

Plaintiff  alleged  that  be  was  the  owner 
of,  and  entitied  to  possession  of,  real  estate ; 
that  appellant  bad  possession  without  right,  and 
had  for  six  year*  before  the  suit  unlawfully 
kept  plaintiff  out  of  possession;  and  that  the 
remaining  defendants  claimed  some  interest  in 
the  land  adverse  to  plaintiff,  which  claim  was 
without  right,  and  a  cloud  upon  plaintiff's  title ; 
and  he  demanded  judgment  for  possession,  and 
damages  against  appellant,  and  that  all  defend- 
ants' claims  be  declared  void,  and  plaintiff's 
title  be  quieted,  ildd,  that  these  allegations 
Rtated  a  cause  of  action.— Cargar  v.  Fee,  140 
Ind.  572,  30  N.  E.  93. 

Where  plaintiff  alleges  that  he  is  the 
equitable  owner  in  fee  simple  of  the  land  in 
suit,  and  entitled  to  possession;  that  he  and 
his  grantors  were  in  peaceable  adverse  posses- 
sion from  1837  until  six  years  before  the  begin- 
ning of  the  action,  at  which  time  defendant  un- 
lawfully took  possession;  and  that  he  has  since 
wrongfully  kept  plaintiff  out  of  possession,  to 
bis  damage,— a  cause  of  action  is  stated.— Id. 

[tt]     (Snp.  18%) 

In  an  action  to  quiet  title,  the  allegation 
In  the  complaint  that  "defendant  claims  some 
Interest  in  the  land  adverse  to  plaintiff's,  which 
claim  is  without  right,  and  unfounded,  and  a 
cloud  on  plaintitTs  titie,"  is  sufficient,  even 


though  the  land  in  issue  consists  of  several  par 
eels.- Tolleston  Club  of  Chicago  T.  doDgh,  146 
Ind.  93,  43  N.  E.  647. 

[u]     (Sup.  1899) 

Complaint  In  an  action  to  determine  right 
and  quiet  title  to  the  oil  under  and  a  certain  oil 
well  on  certain  lands  la  sufficient.  It  being  al- 
leged that  plaintiffs  have  a  valid  subsisting  in- 
terest in  the  real  estate  described,  and  that  de- 
fendants either  claim  title  to  the  property  ad- 
versely to  them,  or  wrongfully  hold  poesession 
theieof.-Boyd  v.  Schott,  62  N.  B.  752,  li32  Ind. 
161. 

(uu]  (App.im) 

Bums'  Bev.  St.  1894,  f  S350.  declares  tiiat 
every  conveyance  of  lands  not  recorded  in  the 
county  where  the  lands  are  situated  within  45 
days  from  the  execution  thereof  is  fraudulent 
and  void  as  against  subsequent  purchasers  in 
good  faith  and  for  a  valuable  consideration; 
and  section  8345  provides  that  no  conveyance 
of  real  estate  in  fee  simple  is  valid  against  any 
other  person  than  the  grantor,  his  heirs  and 
devisees,  and  persons  having  notice  thereof,  un- 
less it  is  made  by  a  deed  recorded  in  the  man- 
ner provided  by  statute.  Plaintiff  and  her  hus- 
band owned  lands  as  tenants  tn  common,  and, 
in  an  action  to  quiet  title,  plaintiff  alleged  that 
her  husband  conveyed  his  interest  to  her,  and 
that  a  debtor  of  the  husband  had  subsequently 
levied  an  execution  on  the  property,  and  that 
it  had  been  sold  thereunder  to  defendant,  who 
would  soon  be  entitled  to  a  sheriff's  deed  there- 
for, but  did  not  allege  that  the  deed  to  plain- 
tiff was  recorded.  Held,  that  a  demurrer  to 
the  complaint  was  properly  sustained,  since  it 
did  not  show  that  defendant  was  not  an  inno- 
cent purchaser  without  notice. — Dodds  t.  Wins- 
low,  60  N.  E.  458,  26  Ind.  App.  652. 

[v]    (Sap.  1903) 

Under  Bums*  Rev.  St.  1901,  {  10S2,  au- 
thorizing a  person  having  an  interest  in  real 
estate  to  bring  an  action  against  another  claim- 
ing title  to  or  Interest  In  the  property  "ad- 
verse to  plaintiff,"  a  complaint  in  a  suit  to 
quiet  title,  which  alleges  that  plaintiff  Is  the 
owner  In  fee  and  entitled  to  the  possesaion  of 
certain  real  estate,  and  that  defendant's  claim 
of  title  and  possession  is  unfounded,  and  with- 
out right,  and  casts  a  cloud  upon  his  titie,  is 
gf>od  on  demurrer,  defendant's  claim'  necessarily 
being  "adverse."— Brown  t.  Cox,  63  N.  E.  668^ 
158  Ind.  304. 

[tt]    (Sup.  1902) 

The  complaint  In  an  action  to  quiet  titie 
containing  no  offer  to  reimburse  the  one  In  pos- 
session, claiming  title  under  a  life  estate  and 
tax  deeds,  for  money  paid  by  her  grantors  for 
street  improvements  and  other  taxes,  which 
should  have  l>een  allowed,  was  luBufficlent. — 
Merrett  v.  Ritter,  63  N.  R  855,  158  Ind.  491. 

[wj    (App.  1902) 

Allegations  In  a  complaint  by  a  railroad 
company  against  a  city  to  quiet  title  to  certain 
land  claimed  by  the  company  by  adverse  pos- 


XUa  DlsMt  la  eompUed  om  tka  Xay-Nnmber  Sratan.  For  explwaatioH,       pag*  Ui 


Digitized  by 


Google 


[8  lad.  Dl«.— Page  4C71 


QUIETING  TITLE,  IL 


8  34 


ind  to  enjoin  the  conetraction  of  a 
reoQ,  that  a  street  has  never  been  laid 
the  land,  that  the  city  or  public  have 
d  the  land  for  street  or  highway  por- 
d  that  there  is  no  highway  thereon, 

a  sufficient  denial  of  the  existence  of 
highway  over  the  lands. — City  of  La- 
Wabash  R.  Co..  63  N.  E.  237,  28 

497. 

complaint  in  an  action  to  quiet  title 
anticipate  a  probable  defense,  nor  de- 
fendant's claim  to  the  real  estate 
the  cloud  sought  to  be  remOTed.— Id. 

Lpp.  1902) 

r  Burns'  Rev.  St.  3001,  8  1082,  declar- 
in  action  to  quiet  title  may  be  brought 
erson,  either  in  or  out  of  pOBseasion, 
ne  who  claims  title  to  or  Interest  In 
;rty  adverse  to  bim,  though  the  defend- 
Qot  be  in  possession  thereof,  averments 
plaint  that  plaintiff  la  owner  and  in 
1  of  the  land,  and  that  defendant 
interest  therein  which  ia  adverse  and 
i,  are  sufficient  against  demurrer  for 
facts.— City  of  Huntington  v.  Town- 
N.  E.  36k  29  lod.  App.  268. 

pp.  1903) 

re  a  complaint  for  the  cancellation  of 
ise  shoved  on  its  face  that  the  lease 
Kd  before  the  action  was  brought,  and 
re  no  facts  allesed  showing  title  in 
or  that  defendant  was  claiming  an  In- 
tbe  land  under  the  lease  adverse  to 
or  that  any  claim  of  defendant  was 
cl  and  was  a  cloud  on  plaintifTs  title, 
laint  was  Insufficient  as  a  complaint  tc 
e.— Indiana  Natural  Qas  &  Oil  Co.  v. 
»  N.  E.  G92,  31  Ind.  App. 

Dp.  1904) 

mplaint  by  a  municipal  corporation  al- 
'  passage  of  an  ordinance  granting  to 
t  water  company  an  exclusive  right  to 

a  waterworks  system  in  plaintiff  city, 
ipply  the  city  and  inhabitants  with  wa 

exorbitant  and  unreasonable  price  fot 
sonable  and  illegal  time.  It  was  fu^ 
;ed  that  the  franchise  was  ultra  vires, 
defendant  had  executed  a  deed  of  trust, 
[ned  to  the  trustees  therein  all  hydrant 
t)ecause  of  which  the  trustees  claimed 
some  interest  in  the  contract,  which 
8  adverse  to  the  plaintiff.  It  was  pray- 
the  contract  be  revoked  and  declared 
tiere  were  no  allegations  that  a  water- 
stem  was  ever  built,  or  that  the  water 

was  attempting  or  threatening  to  oc- 

streets  under  the  franchise,  or  assert- 
laim  or  title  adverse  to  the  city,  or  that 
chise  was  a  cloud  on  the  city's  title, 
t  sufficient  to  state  a  cause  of  action 
the  water  company  for  quieting  title, 
unu'  Ann.  8t  1001,  {  1082,  providing 
action  may  be  brought  by  any  person 
ji  interest  against  another  who  claims 
>r  interest  in  real  property,  adverse  to 


bIm,  for  the  purpose  of  quieting  the  question 
of  title.— Seymour  Water  Co.  v.  City  of  Sey- 
mour, 70  N.  E.  514,  163  Ind.  120. 

Neither  was  it  sufficient  to  state  a  cause 
of  action  against  the  trustees,  because  not  show- 
ing that  tbey  claimed  any  interest  In  real  prop- 
erty.—Id. 

The  comidalnt,  however,  was  for  the  cancel- 
lation of  the  contract,  and  not  to  quiet  title. 
—Id. 

[y]    {Sop.  1M6) 

An  allegation  in  a  complaint  to  quiet  title, 
as  against  an  oil  and  gas  lease,  that  "defend- 
ant's claim  is  without  right,  and  unfounded, 
and  a  cloud  upon  the  plaintiff's  rights,"  la 
good  as  against  a  demurrer.— Ohio  Oil  Co.  v. 
Detamore,  73  N.  E.  906,  165  Ind.  243. 

'  [yy]  (App.  1906) 

An  allegation  that  the  claim  made  by  de- 
fendants is  a  cloud  on  the  title  to  the  real  es- 
tate in  controversy  is  unnecessary  in  a  com- 
plaint to  quiet  title. — Chaplin  t>  Leapley,  74 
N.  E.  546,  35  Ind.  App.  511. 

[z]    (App.  IHE) 

A  complaint  in  an  action  to  quiet  title 
does  not  show  any  cause  of  action  against  par- 
ties Joined  aa  defendants  who  are  not  named 
or  referred  to  thereln^^orbin  041  Co.  T. 
Searles.  75  N.  E.  293,  36  Ind.  App.  215. 

[IE]   (Sap.  19M) 

Plaintiff  alleged  that  she  was  the  owner 
of  the  real  estate  in  controversy,  having  de- 
rived her  title  by  purdiase  and  conveyance 
from  B.;  that  defendant  was  her  granddaugh- 
ter, and  that,  having  conceived  a  purpose  to 
give  defendant  a  life  estate  in  the  land,  plain- 
tiff caused  her  own  came  to  be  erased  from 
the  deed,  which  had  been  completely  executed, 
but  not  recorded,  and  defendant's  name  to  be 
written  therein,  as  grantee,  with  the  consent 
of  the  grantors  and  the  notary  before  whom 
the  original  execution  thereof  had  l>een  ac- 
knowledged, after  which  the  deed  as  changed 
was  returned  to  plaintiff;  that  it  had  never 
been  delivered  to  defendant,  nor  to  any  one 
else  for  her;  that  she  was  not  a  party  to  the 
conveyance,  and  neither  paid  nor  promised 
any  consideration  therefor,  or  for  the  change 
of  name;  and  that  plaintiff  had  since  cbahged 
her  mind,  and  did  not  now  desire  to  make  the 
gift;  wherefore  she  prayed  a  reformation  of 
the  deed.  Held,  that  the  complaint  stated  a 
cause  of  action  to  quiet  title,  under  Bums' 
Ann.  St  1901,  |  1082,  declaring  that  such  ac 
tion  may  be  brought  by  any  person  in  or  out 
of  iHWsession  against  another  who  claims  title 
to  or  an  Interest  in  real  estate  adverse  to  bim, 
tbongh  defendant  may  not  be  in  possession.— 
Gibbs  v.  Potter,  77  N.  E.  942,  166  Ind.  471. 

FoK  Cases  vrou  Otbeb  States, 

Sbk  41  Cent.  Dig.  Quiet  T.  »  6&-72.  76, 
77. 

See,  also,  32  Cyc.  pp.  1349-1358. 
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I  35.    AUeB*tl«na  M  t«  titl*  and  poa- 

[a}    (Sup.  1862) 

A  complaiDt,  in  a  suit  to  qaiet  title,  need 
not  Bet  forth  a  cop7  of  the  deed  or  other  evi- 
dence of  title  under  wliich  plaintiff  claims. 
This  U  mere  evidence  of  his  title,  and  not  the 
foundation  of  the  salt— lAsh  t.  Perry,  19  Ind. 
322. 

n>l     (Snp.  1877) 

In  an  action  by  a  grantee  from  the  state  of 
the  Wabash  &  Erie  Canal,  to  quiet  title  to  cer- 
tain real  estate  which  he  claimed  had  been  ap- 
propriated under  the  provisions  of  Act  Jan.  9, 
1832,  providing  for  the  construction  of  the 
canal,  the  complaint  alleged  "that  in  the  course 
of  the  construction  of  said  canal  tlie  state  of 
Indiana,  in  the  exercise  of  her  power  of  emi- 
nent domain,  through  the  agency  of  her  proper 
officers  and  in  the  manner  directed  by  law,  ap- 
propriated said  land  *  *  *  t»  be  used  in 
the  construction  of  said  canal,  and  constructed 
said  canal  upon  and  across  the  same  *  *  * 
prior  to  the  27th  day  of  January.  1836 ;  •  •  * 
that  no  record  was  kept  of  such  appropriation, 
or  of  the  quantity  or  location  of  the  land  ap* 
proprlated,  or,  if  any  was  kept,  it  has  been 
lost  or  destroyed,  and  cannot  now  be  found  or 
Che  contents  of  it  ascertained."  Held  a  suffi- 
cient averment  of  the  appropriation  of  the  real 
estate  under  the  authority  of  the  act— Nelson 
T.  Fleming,  56  Ind.  310. 

[c]    (Snp.  1S77) 

Where,  because  of  an  alleged  breach  of  a 
condition  subsequent  contained  in  a  conveyance 
of  real  estate,  the  heir  of  the  deceased  grantor 
seeks  to  recover  the  possession  of  and  to  quiet 
his  title  to  such  real  estate,  the  complaint 
should  allege  that  such  grantor,  at  tlie  time  of 
making  such  conveyance,  was  seised  in  fee 
simple  of  such  real  estate.— Clark  v.  Holton,  S7 
Ind.  504. 

The  complaint,  in  an  action  by  an  heir  of  a 
deceased  grantor  to  recover  possesion  of  and 
quiet  his  title  to  real  estate,  shonld  allege  an 
entry  on  or  a  claim  to  such  real  estate  by  plain- 
tiff prior  to  bringing  snit— Id. 

[dj    (Bap.  ISTS) 

In  a  suit  to  quiet  title,  it  Is  proper  that  a 
statement  of  the  title  of  the  different  parties 
80  far  as  known  should  be  made  in  the  com- 
plaint.—Rose  V.  Nees,  81  Ind.  484. 

In  an  action  to  quiet  title,  the  complaint 
need  only  show  prima  fade  tiiat  plaintiff  is 
entitled  to  immediate  possession  of  the  real 
estate  of  which  defendant  Is  unlawfully  in 

possession.— Id. 

[8]     (8«P.  1SS2) 

A  complaint  to  quiet  title,  which  shows 
that  plaintiff  tias  no  title,  is  bad  on  demurrer.— 
Hf^s  V.  Carr,  88  Ind.  275. 

[t]     (Bap.  1882) 
A  complaint  averring  title  merely  under  a 
tax  sale  and  deed,  without  further  describing 


the  proceedings  under  which  the  sale  was  made, 
does  not  show  title  on  which  a  decree  quieting 
title  can  be  based.— Keepfer  v.  Force,  86  Ind. 
81. 

[g]  (S«».l884) 

A  complaint  to  qnfet  title,  alleging 
plaintiff  derived  its  title  thTough  "the  Indianap- 
olis Warm  Air  Company,"  Is  not  demarrable.  as 
such  companies  under  certain  circumstattoei 
may  hold  land.— Gabe  v.  Boot,  93  Ind.  ^6. 

[h]  <Sap.lSS4) 

A  complaint  In  a  snit  to  quiet  title  brought 
by  several  plaintifCs,  which  alleges  that  the  in- 
terest of  one  of  the  owners  was  sold  pursuant 
to  an  order  of  the  court,  is  demurrable  because 
the  allegation  is  not  inconsistent  with  the  fact 
that  plaintiffs*  interest  might  also  have  been 
sold  in  pursuance  of  the  order  of  the  court.—* 
Darkies  v.  BeUows,  94  Ind.  64. 

m  (Ba».18U) 
In  a  suit  to  qniet  title  to  land,  ft  com- 
plaint alleging  that  the  plaintiff  holds  the  land 
in  law  and  equity  discharge  of  and  free  from 
all  clainu  and  liena  of  a  husband  and  wife 
Is  a  mere  conclusion  of  law,  and  does  not  exert 
a  controlling  influence  on  the  pleading. — Bag^ 
dale  V.  Mitchell.  97  Ind.  458. 

Ul    (Sap.  18S4) 
A  complaint  to  quiet  title,  which  avers  that 
plaintiff  "is  the  owner  in  fee  simple,"  is  not 
vitiated  hy  another  averment  that  "the  plaintiff, 

on    conveyed  said  premises  to"  a  third 

person.— Indiana,  B.  &  W.  By.  Co.  v.  Britting- 
ham,  98  Ind.  294. 

tk]  (Bap.l8S6) 

In  an  action  under  Bev.  St.  18S1,  §  1070, 
providing  that  any  jierson  claiming  title  to  real 
property,  either  in  or  out  of  possession,  may 
bring  an  action  to  quiet  such  title,  it  la  not 
necessary  to  allege  In  the  complaint  either  that 
plaintiff  is  entitled  to  the  possession  or  haa 
demanded  possession  before  the  commencement 
of  t}ie  suit— McCaslin  v.  State  ex  reL  Auditor 
of  State,  99  Ind.  428. 

[I]  (Sap.  1886) 
A  complaint  in  quieting  dtle  need  only  al- 
lege that  plaintiff's  title  Is  legal  or  equitable, 
and  need  not  specify  facts  which  are  technical- 
ly anffictent  in  an  action  for  specific  perform- 
ance.—Grissom  V.  Moore,  106  Ind.  296|  6  N.  B. 
629,  66  Am.  Bep.  742. 

[m]    (Sap.  18S9) 

Plaintiff  alleged  that  he  purchased  the 
land  of  defendant  by  parol  sale,  "and  im- 
mediately upon  said  purchase  entered  into 
possession  of  said  real  estate,  and  tios  ever 
since  kept  actual  and  open  possession,  claiming 
to  own  the  same,"  etc.,  and  that  defendant  de- 
nies the  sale,  etc.  There  was  a  general  denial, 
trial,  and  judgment  for  plaintiff.  Held,  in  ar> 
rest  of  judgment,  that  it  may  fairly  he  inferred 
from  the  complaint  that  plaintiffs  possession 
was  under  and  by  virtue  of  the  contract— Hy- 
neman  v.  Boberts,  118  Ind.  137,  20  N.  E.  656. 
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[n)  (Sap.  1892) 
A  complaint  in  qaieting  title,  which  al- 
leges that  plaintiff  "is  the  owner  by  a  complete 
eqaitable  title,  and  is  entitled  to  the  possession" 
thereof,  is  good  on  demurrer,  without  specify- 
ing the  nature  and  extent  of  such  title.— Stan- 
ley T.  HoUiday,  130  Ind.  464,  30  N.  E.  634. 

[0]  (S«p.u»E) 

In  an  action  to  quiet  title,  If  plaintiff  is 
'not  entitled  to  posseBdbn,  the  complaint  must 
■how  the  nature  of  hia  interest  or  titie,  and  that 
it  is  consistent  with  the  right  of  possession  tn 
another.— Fittshurg,  O,  0.  &  St  L.  By.  Co.  t. 
O'Brien.  142  Ind.  218,  41  N.  E.  628. 

In  an  action  to  Quiet  title,  an  allegation 
that  plaintiffs  are  "owners  in  entirety"  will  be 
considered  as  an  allegation  of  the  statutory  es- 
tate by  entireties. — Id. 

(9ap.  1897) 

A  complaint  to  gniet  title  will  be  bad  on 
denmrrer  for  want  of  sufficient  facts  to  con- 
ititote  a  caose  of  action  if  the  facts  stated 
therein  fail  to  show  title  in  the  plaintiff.— 
Chapman  t.  Jones,  47  N.  E.  1065,  49  N.  E. 
H7.  149  Ind.  434. 

[4]  (9vp.  1900) 
A  complaint  in  an  action  to  quiet  title  to 
an  easement  in  a  way,  and  to  remove  obstruc- 
tions placed  there  by  defendants,  which  Khows 
that  the  plaintiff,  as  owner  of  the  abutting  real 
estate,  is  entitied  to  nse  such  way,  is-  not  de- 
morrable.— Roush  t.  Bonsh,  55  N.  E.  1017, 
154  Ind.  562. 

(App.  UQS) 

The  complaint  In  an  action  to  qaiet  title 
to  land  against  a  city,  claiming  the  light  to 
coDstroct  a  street  thereon,  is  only  required  to 
trer  that  plaintiff  is  the  owner  of  the  land, 
and  that  defendant's  claim  is  unfounded  and  a 
dood  on  plaintiffs  title,  and  need  not  state 
tte  nature  of  plaintiff's  title,  or  how  derived. 
-City  of  Lafayette  v.  Wahash  R.  Co.,  63  N.  £■ 
237,  23  Ind.  App.  497. 

[I]  (Sap.  1K4) 
It  being  enoagb  for  the  complaint  in  an 
action  to  quiet  title  to  allege  that  complainant 
is  the  owner  of  the  land,  It  is  Immaterial, 
where  this  is  done,  whether  the  further  allega-- 
tioDS  concerning  posBCSBion  are  a  sufficient 
■tatement  of  titie  by  prescription. — Rennert  v. 
Shirk,  72  X.  E.  546,  163  Ind.  542. 

[t]  (App.  1905) 
A  complaint  in  an  action  to  quiet  title  to 
nal  estate  and  to  cancel  a  lease  as  a  cloud 
thereon  mast  allege  clearly  and  directly,  and 
with  certainty  to  a  common  intent,  title  to  the 
real  estate  in  plaintiff.— Corbin  Oil  Co.  v. 
Searies,  75  N.  E.  293,  36  Ind.  App.  215. 

In]   (Svp.  1908) 

A  complaint,  alleging  that  a  deed  was  eze- 
ented  to  plaintiff,  that  afterwards  with  the  con- 
sent of  the  grantors  and  the  ttotary  plaintiff 

caoaed  her  name  to  be  erased  and  defendant's 


to  be  inserted,  that  the  deed  was  then  retained 
by  plaintiff,  that  she  is  the  owner  of  the  land, 
and  that  defendants  are  claiming  tiUe,  is  suffi- 
cient to  show  title  in  the  plaintiff. — Gibtw  T. 
Potter,  166  Ind.  471,  77  N.  B.  942. 

[T]    (App.  1907) 

A  complaint  to  qniet  title,  aTerring  that 
plaintiff  was  the  fee  owner  of  the  land  describ- 
ed, subject  to  an  oil  and  gas  lease  held  by  C, 
described  Cs  interest  wit9i  sufficient  definite- 
ne88.-^rie  Crawford  Oil  Co.  T.  Meeks,  40 
Ind.  App.  156,  81  N.  B.  51& 

[w]     (App.  1908) 

In  an  action  to  quiet  title  and  for  parti- 
tion, derivatiou  of  the  title  asserted  need  not 
be  alleged,  a  general  allegation  of  ownership 
being  sufficient,  and  hence  in  such  an  action  by 
an  adopted  heir  she  need  not  aver  facts  estab* 
lisbing  the  adoption.— -Jones  t.  Leeds,  41  Ind. 
App.  164,  83  N.  E.  526. 

UI   (App.  1909) 

A  complaint  must  allege  defendant  claims 
title  to  or  interest  in  the  real  estate,  adverse  to 
plaintiff,  or  claims  title  or  interest  therein, 
which  claim  is  unfounded  and  a  cloud  on  plain- 
tiff's titie.— Garrick  t.  Garrick,  43  Ind.  App. 
585.  87  N.  E.  696,  88  N.  B.  104. 

Fob  Cases  fbdh  Other  States. 

See  41  Cbnt.  Dig.  <^iet.  T.  H  73,  74. 
See.  also,  32  Cyc.  pp.  1350-1353. 

S  36.  —  Desoriptim  of  property. 

[a]  (Sap.  1884) 

A  complaint  to  qniet  titie,  describing  the 
land  thus:  "Commencing  at  the  northeast  cor^ 

ner  of  section   ,"  giving  number,  town, 

and  range,  "thence  south  100  rods  to  a  stone 
established  by  the  county  surveyor;  thence 
west  24  rods;  thence  south  *4  rods;  thence 
west  56  rods  to  middle  dividing  line  of  north- 
east quarter  of  said  section ;  thence  north  on 
said  line  to  the  north  line  of  such  section ; 
thence  east  to  the  place  of  beginning"— gives  a 
definite  description.- Pitcher  t.  Dove,  99  Ind. 
176. 

[b]  (App.l»2> 

A  complaint  In  a  suit  under  Bums'  Bev. 
St  1894,  f  1082.  authorizing  suits  for  quletins 
titie,  which  describes  the  land  as  the  west  half 
of  a  certain  quarter  section,  "except  10  acres 
around  well  number  one,"  is  demurrable  he- 
cause  of  indefinitenesB  of  the  description  of  the 
land.— Jones  r.  Mount,  63  N,  E.  TO8,  30  Ind, 
App.  5a 

[c3    (App.  19M) 

A  complaint  praying  that  plaintiff's  title 
be  quieted  to  a  certain  tract  of  land,  "except  a 
one-half  acre  tract  surrounding  each  of  said 
three  wells,"  is  insufficient  in  definitene!*s  in  its 
description  of  the  land. — Carr  v.  Huntington 
Light  &  Fuel  Co.,  70  N.  B.  552,  33  Ind.  App.  L 

Fob  Cases  fbok  Otheb  States, 

See  41  Cent.  Dig.  Quiet  T.  |  75. 

See,  also,  32  Cyc.  p.  1355. 
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f  37.  — —  Plea  or  AHnrer. 

Joinder  of  defenses,  see  Pleading,  8 

Joint  or  8e[>arate  answers  of  codefendsnts,  see 

Pleading,  S  S4. 
Statement  of  new  matter  constitutiDg  defense, 

see  PLKADINO,  S  182. 

[a]  (S«».1SW) 

AVhere  an  action  1*  to  quiet  title,  and  not 
simply  to  recover  the  possesaion  of  real  estate, 
it  is  proper,  if  not  absolutely  necessary,  that 
defendant  should  specially  plead  ail  matters,  in 
confession  and  avoidance  of  the  complaint- 
Bunch  V.  Bunch.  26  Ind.  400: 

[b]  (Sup.  ISSO) 

A  complaint  sought  to  quiet  title  to  three 
parcels  of  land.  Defendant  filed  a  pleading  set- 
ting up  a  tax  lien  on  the  undivided  tbree-fourtbs 
of  three  parcels  of  land,  but  not  alleging  that 
it  was  the  same  land  described  in  the  com* 
plaint.  Held  bad  as  an  answer.— Tiwrnpson  t. 
Toobey.  71  Ind.  290. 

[c]  (8BP.188S) 

In  a  salt  to  quiet  title,  a  separate  answer 
of  a  defendant  alleging  that  he  was  the  owner 
of  part  of  the  property  described,  disclaiming 
any  interest  in  the  residue,  uid  denying  that 
be  had  claimed  it,  was  good  as  a  denial.— Porter 
V.  Mitchell,  82  Ind.  214. 

[d]  (Sap.  1883) 

In  an  action  to  quiet  title  and  to  recover 
possession  of  land,  an  answer  that  when  plain- 
tiff took  his  covenants  defendant  was  in  possea- 
sion  under  a  deed  with  full  covenants,  under 
which  be  claims,  but  which  does  not  allege  that 
be  entered  believing  in  good  faith  that  be  bad 
title,  is  InBufficient- Elliott  t.  Fxakea,  90  Ind. 
380. 

[e]  (Sop.  18^) 

A  defendant  In  an  action  to  quiet  title  may 
plead  bis  defenses  specially.— Eve  v,  Louis,  91 
Ind.  457. 

[tl  tSa*.18sn 

To  a  .complaint  to  quiet  title,  plaintiffs 
claiming  title  as  the  only  heirs  of  a  deceased 
brother,  an  answer  that  such  brother,  in  bis  life- 
time, had  brought  an  action  against  defendants' 
grantor  to  recover  the  real  estate  in  contro- 
versy, and  had  been  adjudged  therein  not  to  be 
the  owner  r.or  entitled  to  possession  is  sufficient 
on  demurrer.  It  does  not  matter  that  the 
former  judgment  did  not  establish  such  gran- 
tor's title,  as  plaintiff  must  recover  ou  the 
strength  of  bis  own  title,  not  on  the  weakness 
of  that  of  bis  adversary,— Walker  v.  Hill,  111 
Ind.  223,  12  N.  E.  387. 

[g]    (Sap.  1889) 

Land  was  devised  subject  to  the  payment 
of  a  sum  to  tbe  estate  by  the  devisee,  who  was 
also  executor.  His  grantee  sued  tbe  heirs  and 
devisees  to  quiet  title.'  Held,  that  as  the  lien 
for  tbe  unpaid  sum  could  only  be  enforced  by 
the  executor,  it  would  constitute  no  defense  to 
the  action,  without  allegations  that  tbe  execu- 


tor neglected  or  refused  to  enforce  it— Manifold 
T.  Jones,  U7  Ind.  212,  20  K.  E.  121. 

[h]  (Sup.  I8»i) 
The  only  interest  acquired  by  a  railroad 
company  under  a  license  by  a  landowner  to 
construct  its  roadbed  on  his  land  being  an  ease- 
ment of  way,  an  answer,  in  a  suit  against  it  by 
tbe  grantee  of  the  landowner  to  have  bis  title 
quieted,  which  sets  up  tbe  license  and  its  rights 
thereunder  as  a  bar  to  the  entire  cause  of  ac- 
tion, is  bad  on  demurrer,  for  plaintiff  is  entitled, 
at  any  rate,  to  have  his  title  to  tbe  fee  quieted 
subject  to  tbe  easement- Meaaick  t.  Midland 
By.  Oc,  128  Ind.  61,  27  N.  E.  419. 

[1]  (Sup.  ]89T) 
Where  one  claiming  land  under  a  will 
brings  suit  against  tbe  heirs  of  testator  to  quiet 
title,  defendants  may  set  op  the  invalidity  of  the 
will  by  cross  complaint,  and  demand  affirmative 
relief  thereon,  without  complying  with  Homer"s 
Rev.  St  1897,  {  2597,  requiring  one  contest- 
ing a  will  to  give  bond.— Putt  v.  Putt*  4S  N. 
E.  330,  SI  N.  E.  337,  140  lad.  3a 

Fob  Cases  fbou  Otheb  States. 
See  41  Cent.  Dig.  Quiet.  T.  |  78. 
See,  also,  82  Cyc.  pp.  135S-13i}l. 

138.  —  Dlael^mw. 

[a]  (Sap.  1890) 

In  an  action  to  quiet  title,  n  disclaimer 
is  a  good  answer  when  defendant  is  out  of  pos- 
session.—Milter  T.  Curry,  124  Ind.  48.  24  N.  E. 
219.  374. 

[b]  (Snp.  1906) 

A  disclaimer  by  a  defendant  in  a  suit  to 
quiet  title  operates  as  an  estoppel,  and  between 
tbe  parties  and  their  privies  is  an  absolute  bar 
to  any  further  assertion  of  tbe  right  renounced. 
—New  American  Oil  &  Mining  Co.  v.  Troyer, 
70  N.  E.  2.')3,  77  N.  E.  739,  166  Ind.  402; 
Same  v.  Wolff,  163  Ind.  704.  76  H.  E.  255. 

Fob  Cases  fbou  Other  States, 

See  41  Cent.  Dig.  Quiet  T.  i  78. 
See,  also,  32  Cyc  p.  1362. 

1 38*  Croaa-Mll,  orosa-oomplaiat,  or 

oonmterelalmt  and  i^ea  or  annror 
tkereto. 

Against  codefendant  or  third  parties,  see  Plead- 
ing, i  149. 

[a]    (Sop.  1878) 

Where  real  estate  of  a  debtor  is  sold  on 
execntion,  and  the  grantee  by  quitclaim  of  such 
ptircha>jer  brings  suit  against  the  widow  of  such 
debtor  to  enforce  such  sale  and  quiet  his  title, 
a  counterclaim  filed  by  her,  alleging  title  In  her^ 
self  aa  widow  and  sole  devisee  of  such  decedent, 
illegality  of  such  sale  by  reason  of  tbe  nonexecn- 
tion  of  such  memorandum,  certificate,  and  deed, 
and  want  of  title  in  tbe  plaintiff,  and  asking 
that  her  title  to  such  real  estate  be  quieted 
against  the  plaintiff,  is  good  on  demurrer  for 
want  of  sufficient  facts.— Qossard  t.  Ferguson, 
54  Ind.  519. 
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[b]  (Sop.  ISTS) 

In  an  action  to  recover  possesaioa  of  land 
And  to  guiet  title  thereto,  one  of  defendants  set 
up,  b7  way  of  coanterdaim,  that  on  enlisting  in 
the  arm;  be  agreed  with  hia  mother  that  he 
shoald  send  her  money  which  should  by  her  be 
invested  for  him  in  real  estate ;  that  in  pursu- 
ance of  said  agreement  be  bad  sent  hia  mother 
Tarions  sums  with  which  she  bought  the  land  in 
qoestion,  and  that  she  took  the  title  of  said  real 
estate  in  her  own  name,  and  without  his  con- 
sent  mortgaged  it  to  secure  the  payment  of  ber 
husband's  debt,  and  that  the  mortgagee  had  no- 
tice  of  the  existence  of  the  trust;  that  complain- 
ant obtained  title  by  purchase  at  the  foreclosure 
of  said  mortgage.  Held,  that  the  counterclaim 
was  BufficleDt  on  demuner.— Hampeon  t.  Fall, 
U  lod.  382. 

[c]  (Sap.  ISSO) 

In  an  action  to  gniet  title  to  lands  pur- 
chased at  a  delinqaent  tax  sale,  defendant  filed 
a  counterclaim,  by  way  of  croas-complaint,  al- 
leging that  he  was  tbe  owner  and  in  possession 
of  tbe  lands,  and  that  plaintiff,  by  virtue  of  tbe 
pretended  deed  set  forth  in  bis  complaint,  or 
"by  some  other  paper  writing,  the  character  or 
nature  of  which  is  unknown"'  to  him,  claimed 
a  title  which  was  unfounded,  and  wag  a  cloud 
on  his,  defendant's  title:  and  asking  that  the 
title  thereto  be  quieted  in  him  as  against  such 
plaintiff.  Held,  that  the  counterclaim  was  suffi- 
cient on  demurrer  under  2  Rev.  St.  1876,  p.  251, 
>  611.-Cooper  T.  Jackson,  71  Ind.  244. 

[A]  (Sup.  1880) 
A  complaint  sought  ti>  Quiet  title  to  three 
parcels  of  real  estate.  Defendant  filed  n  plead- 
iag  setting  up  a  tax  Uen  on  the  undivided  three- 
fonrths  of  three  parcels  ot  land,  but  not  alleg- 
iat  that  the  same  was  tbe  land  or  parcels  de- 
scribed in  the  complaint  Held  Insufficient  ^  a 
oonnterelaim^Thompson  t.  Toohey,  71  Ind. 
296. 

[e]     (Sup.  1833) 

la  an  action  to  quiet  title,  defendant  may, 
by  way  of  counterclaim,  set  up  a  title  in  equity 
in  himself  and  pray  to  have  bis  title  quieted.— 
Barnes  v.  Union  School  Tp.,  91  Ind.  301. 

m     (Sop.  1886) 

A  cross-complaint  to  qolet  title  must  state 
all  such  facts  as  are  required  in  a  complaint 
for  the  same  purpose,  and  must  be  good  within 
itself,  without  aid  from  other  pleadings  in  the 
cause.— Conger  v.  Miller,  101  Ind.  592,  4  N.  E. 
300. 

Under  section  1070,  Rev.  St.  1S81,  re-en- 
acting section  611,  Civ.  Code  1852,  a  cross-com- 
plaiDt  in  a  proceeding  to  quiet  title,  which  does 
not  describe  the  real  estate,  nor  aver  that  plain- 
tiff claims  some  adverse  interest  which  is  un- 
foanded  or  a  cloud  on  the  cross-complainant's 
litle,  is  bad  on  demurrer.— Id. 

[gl    (Sap.  1886) 
A  cross-complaint  allesing,  in  substance, 
that  the  cross-complainant  is  tbe  owner  of  the 


real  estate  described  in  the  complaint,  and  tliat 
plaintiffs  claim  an  interest  therein  adverse  to ' 
him,  which  is  unfounded,  and  casts  a  cloud  on 
his  title,  is  good  on  demurrer. — Johnson  t.  Tay- 
lor, loa  Ind.  88,  5  N.  E.  732. 

[Il]    (Sap.  IB86) 

Although,  in  a  croas-complaint  to  quiet  ti- 
tle, it  is  not  averred  in  express  terms  that  plain- 
tiff's claim  of  title  Is  adverse  to  that  of  the 
crosa-complalnant,  it  is  sufficient,  on  demurrer, 
if  fbcts  are  alleged  showing  such  to  be  the  case. 
-Eitts  T.  Willson,  106  Ind.  147,  0  M.  B.  40a 

[1]  (Sap.  1886) 
In  an  action  to  quiet  Utle,  where  the  de- 
fendant alleged  that  he  was  the  owner  of  tbe 
land  in  contioverqr,  and  that  tbe  plaintiff's  claim 
was  a  cloud  upon  hia  title,  and  asked  that  tbe 
title  be  decreed  to  be  in  him  and  for  such  other 
relief  as  law  and  equity  entitled  him  to,  tbe 
facts  stated  constituted  a  good  cross-complatnt. 
— Rauscb  T.  Trustees  of  United  Brethren  in 
Christ's  Church,  8  N.  E.  2S,  107  Ind.  1. 

A  cross-complaint,  to  have  an  estimate  and 
assessment  for  street  improvements  declared  a 
lien  on  certain  property,  in  an  action  to  quiet  ti- 
tle thereto,  which  shows  that  tbe  property  was 
sold  and  conveyed  to  tbe  cross-complainant  un- 
der a  precept,  but  does  not  deny  the  title  of  tbe 
original  plaintiff,  nor  show  that  the  proceedings 
were  irregular,  or  the  sale  invalid  is  bad  on  de- 
muner.—Id. 

[]}  (Sup.  18M) 
A  croaHsmplaint  In  an  action  for  tiie  re- 
covery of  real  property  alleged  that  defendant 
was  tbe  owner  of  the  land  in  omtroTeny,  and 
had  been  in  possession  thereof  for  15  years;  that 
he  bad  made  valuable  improvements  tfaerem, 
and  bad  paid  the  taxes  and  other  assessments 
against  the  property;  that  plaintiff  was  setting 
up  a  title  and  had  instituted  an  action  to  recov- 
er possession;  that,  after  defendant  had  pur- 
chased the  real  estate,  bis  grantor  became  insol- 
vent; that  plaintiff  recovered  a  judgment  against 
the  grantor;  that  defendant  was  about  to  insti- 
tute proceedii^^  to  enjoin  a  sale  under  the  judg- 
ment, when  plaintiff  In  person  and  by  his  attor- 
ney informed  defendant  that  he  need  not  pay 
any  attention  to  the  sale;  that  it  was  not  tbe 
intention  of  plaintiff  to  purchase  or  disturb  de- 
fendant's title;  that  plaintiff  would  hid  It  off  at 
a  nominal  sum  merely  to  get  it  out  of  the  way, 
inasmuch  as  he  had  to  have  the  real  estate  levied 
on  sold  in  the  Inverse  order  from  that  in  which 
tbe  debtor  had  conveyed  it;  that,  for  this  reason 
only  had  defendant's  property  been  levied  on  and 
advertised  for  sale;  that  defendant  relied  on  the 
promise  and  permitted  tbe  estate  to  be  sold,  and 
did  not  redeem  from  the  sale;  tiiat  tbe  premises 
were  purchased  for  the  nominal  sum  of  $1,  and 
that  plaintiff  knew  that  defendant  was  relying 
on  the  promise;  that  at  the  time  of  tbe  sale  the 
real  estate  was  of  the  value  of  $6,000.  Held, 
that  tbe  cross-complaint  stated  a  good  cause  of 
action  to  quiet  title.— DetwUer  v.  Scbnltbeis,  23 
N.  E.  709,  122  Ind.  155. 
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[k]  (amp.1890) 
In  a  Boit  to  quiet  title,  a  cioeB^oinpIaiBt, 
stating  the  same  facts  as  the  answer,  wlilch  al- 
leeed  a  porcbase  at  a  sale  of  the  lot  for  an  as- 
sessment for  a  public  improvement,  under  a  con- 
tract made  by  a  dty  with  the  purchaser,  and 
further  alleging  that  defendant,  relying  on  his 
contract  and  plaintiff's  failure  to  object,  com- 
pleted said  work  at  an  expense  of  $150,  that  he 
now  understands  there  was  an  error  made  in 
the  estimate'  of  the  frontage  of  plidntifTs  lot, 
and  that  on  account  of  such  error  plaintiff  claims 
that  the  sale  is  void,  and  praying  a  lien  on  the 
lot  for  his  said  expenses,  states  a  good  cause  of 
action.— Trustees  of  the  United  Brethren  in 
Christ's  Church  t-  Bausch,  122  Ind.  167,  23  K. 
E.  717. 

[1]    (Snp.  1S93} 

Where,  in  an  action  to  qniet  title,  de- 
fendant's right  constltntes  the  basis  of  a  cross 
action  for  the  same  purpose,  and  her  pleading 
contains  all  the  essential  elements  of  a  cross 
complaint,  the  fact  that  such  pleading  is  called 
a  "counterclaim"  does  not  determine  its  char- 
acter, or  affect  the  rights  of  the  litigants.— Ho- 
Clanahan  t.  WilUams.  1B6  lud.  30,  35  N.  E. 
807. 

[m]    (Sap.  1894) 

Where,  in  a  suit  to  reform  an  agreement 
to  convey  land  and  for  specific  performance,  de- 
fendants filed  a  cross-complaint  to  quiet  title, 
which  alleged  that  defendants  were  the  owners 
of  the  land,  and  that  the  claim  of  plaintiff  there* 
to  was  groundless  and  without  riffht  and  was 
casting  a  cloud  on  defendants'  title,  the  cross- 
complaint  stated  a  sufficient  cause  of  action. — 
Island  Coal  Co.  t.  Streitlemier,  37  N.  E.  340, 
138  Ind.  83. 

[n]  (Snp.  1895) 
Rev.  St  1894,  S  1067  (Rev.  St.  1S81,  8 
1055),  permits  every  defense  to  the  action  to  be 
shown  under  a  general  denial.  Rev.  St  iSi>i,  S 
353  (Rev.  St.  1881,  8  350).  provides  that  any 
matter  arising  out  of  and  connected  with  the 
cause  of  action  may  be  set  up  as  a  counterclaim. 
Held,  that  a  cross  complaint  in  an  action  to 
quiet  title,  alleging  that  defendant  was  the  own- 
er of,  and  entitled  to  the  immediate  possession 
of,  the  land,  and  praying  for  possession  and 
damages,  set  up  a  counterclaim  which  could 
properly  be  pleaded  with  a  general  denial.— Gill- 
enwater  v.  Campbell,  41       E.  1U41,  142  Ind. 

52a 

[o]    (Smp.  im) 

A  CHfSS  complaint  in  an  action  to  gtiiet  ti- 
tle alle|;ed  that  the  defendant  turned  out  to  the 
sheriff  a  certain  piece  of  land  on  an  execution; 
that  the  sheriff  by  mistake  sold  the  land  in  con- 
troversy, which  also  belonged  to  the  defendant; 
Uiat  the  defendant  then  sold  the  land  turned  out 
to  the  sheriff,  the  consideration  being  that  the 
grantee  redeem  the  land  sold  by  the  sheriff;  that 
the  grantee  borrowed  money  with  which  to  re- 
deem the  land,  and  assigned  the  sheriff's  certificate 
as  security;  that  the  loan  was  thereafter  paid. 


but  the  grantee  neglected  to  have  the  certificate 
reassigned,  and  a  sheriff's  deed  was  issued  to  the 
lender  of  the  money,  who  snbseqnently  gave 
plaintiff  a  quitclaim  deed.  Btid,  that  it  stated 
facts  sufficient  to  constitute  a  cause  action. — ^Al- 
len T.  Adams.  60  N.  E.  887,  150  Ind.  409: 

[p]    (App.  IMl) 

In  an  action  to  quiet  title,  a  cross  com- 
plaint alleging  that  the  property  bad  been  de- 
vised to  defendant,  and  that  plaintiff's  claim  was 
under  a  deed  procured  by  undue  influence,  was 
not  demurrable  as  not  stating  a  cause  of  action. 
—Curtis  V.  Bums,  60  N.  E.  963,  27  Ind.  App. 
74. 

A  cmm  bill  in  an  action  to  quiet  title, 
which  alleged  that  the  deed  under  which  plain- 
tiff claimed  was  made  when  grantor  was  87 
years  of  age,  and  very  feeble  in  mind  and  body; 
that  she  was  unable  to  read  or  write,  and  earily 
influenced  by  the  entreati^  of  others,  especially 
the  grantee;  that  grantee  lived  with  grantor, 
and,  taking  advantage  of  mch  podtlon,  used  un- 
due influence  to  poison  grantor's  mind  against 
cross  complainant,  to  whom  she  had  formerly 
devised  the  property,— stated  facts  sufficient  to 
show  undue  influence  invalidating  the  deed. — Id. 

Fob  Cases  tbom  Otheb  States, 
See  41  Cent.  Dig.  Quiet  T.  8  80. 
See,  also,  32  Cyc.  pp.  1362-1364. 

I  41.    Demnrrer. 

[a]  (Sup.  1S7T) 

In  an  action  to  quiet  title,  where  the  com- 
plaint alleged  that  the  real  estate  in  question 
was  conveyed  by  the  plaintiffs  to  the  defendant 
as  security  for  the  performance  of  a  contract, 
etc.,  setting  out  the  facts  that  the  conveyance 
was  made  by  a  deed  absolute  on  its  face,  but  in- 
tended by  the  parties  as  a  mortgage,  and  that  it 
was  a  part  of  the  agreement  under  wlr'^'h  the 
deed  was  made  that  a  defeasance  should  be  ex- 
ecuted by  the  grantee,  which,  after  obtaining  the 
deed,  the  grantee  refused  and  still  refuses  to  ex- 
ecute, the  plaintiffs  were  seeking  to  enforce  a 
parol  contract  or  obligation  outside  the  deed,  and 
the  complaint  was  not  demurrable  for  failure  to 
make  the  deed  a  part  thereof.— Butcher  v.  Stultz, 
00  Ind.  170. 

[b]  (Sap.  1881) 

It  is  no  ground  for  a  demurrer  to  the  com- 
plaint in  an  action  to  quiet  title  that  the  prayer 
for  relief  did  not  ask  for  the  reformation  of 
plaintiff's  title  deed  so  as  to  include  the  land  in 
question.— Strlbling  v.  Brougher,  79  Ind.  323. 

For  Cases  fbou  Otiibb  States, 

See  41  Cert.  Dig.  Quiet  T.  8  82. 
See,  also,  32  Cyc.  pp.  1357,  1358. 

{42.         Amended    and  >ivpl«>aamtal 
pleadings. 

In  action  to  recover  poasession  and  quiet  title, 
see  EjECTUENT,  {  76. 

[a]    (Sup.  1898) 

Where  the  complaint.  In  an  action  to  quiet 
titie,  was  insufficient  on  demurrer,  in  that  it 
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failed  to  diow  title  in  plalntll!^  such  mnWtoa 
vu  not  supplied  bjr  a  Bupplemental  complain^ 
H  brining  in  his  grantee  aa  a  co-plaintiff, 
Thidi  also  failed  to  lAow  tbat  such  orisiaal 
plaintiff  had  any  title  or  interest  in  the  land  In 
controverey.— Chapman  r.  Jones,  14d  Ind.  434, 
47  N.  B.  10G5,  49  N.  H.  347. 

Ril  (APP.1M1) 
Under  Bums'  Rev.  St.  1894,  S  402,  an- 
thorising  snpplemental  pleadings  showing  facts 
ocramog  after  the  filing  of  the  former  pleadings, 
it  was  error,  in  a  sait  to  quiet  title  to  real  es- 
tate in  Trhich  plaintiffs  claimed  interest  and 
ownership,  to  permit  an  additional  complaint, 
after  the  cause  was  submitted  to  the  court,  the 
object  of  which  was  to  obtain  damages  for  the 
destraction  of  an  easement  averred  to  have  been 
destroyed  after  the  commencement  of  the  suit; 
for  such  complaint  was  not  a  supplemental 
pleading,  but  an  independent  cause  of  action, 
Rising  a  new  issue,  and  necessitating  new  proof. 
-Mathews  r.  Bond,  62  N.  E.  90,  27  Ind.  App. 

m. 

Fob  Cases  nou  Otheb  States, 
See  41  Ceht.  Dig.  Quiet.  T.  |  83. 
See,  also,  82  C;c.  pp.  1364,  1365. 

143.  ^—  Isra«a,  proof,  and  Tarlsnee. 

[a]  Under  a  general  denial  in  an  action  to  quiet 
title  all  defenses,  whether  legal  or  equitable,  can 
be  given  in  evidence.— (Sup.  1876)  Graham  v. 
Graham,  55  Ind.  23;  (1883)  Hogg  r.  Link,  90 
Ind.  346;  (1905)  Chicago  &  So.  R.  Co.  v.  Grant- 
bam,  165  Ind.  279,  75  N.  E.  265;  (1906)  Gibbs 
T.  Potter,  77  N.  B.  942,  166  Ind.  471. 

[b]  (Snp.  187S) 

Id  a  snit  to  qnlet  title  against  one  who, 
vhile  admitting  the  title  claimed  by  plaintiff, 
answers  specially  that  prior  to  the  conveyance 
to  plaintiff  the  land  had  been  purchased  by  de- 
fendant at  a  sheriff's  sale,  nuder  foreclosure  of 
I  mortgage  from  plaintiff's  grantor  to  a  third 
penon,  to  which  plaintiff  replies  by  a  general 
denial,  the  record  in  the  foreclosure  suit  is  com- 
petent evidence  against  plaintiff.— Stevens  v. 
Overtnrf,  62  Ind.  331. 

[C]  (Snp.  1882} 
In  a  suit  to  quiet  title  to  land  over  which 
a  railroad  company  claimed  a  right  of  way,  ar- 
ticles of  consolidation  between  tlie  companies 
forming  the  defendant  company  were  admissible 
over  objection  that  no  such  companies  were  al- 
leged ia  a  counterclaim  to  have  been  consolidat- 
ed, for,  if  in  the  counterclaim  the  consolidated 
companies  were  misnamed,  the  trial  court  on  mo- 
tion woold  have  allowed  an  amendment  of  the 
coDQterclaim  by  inserting  in  it  the  true  names  of 
the  consolidating  companies. — Jeffersonville,  M. 
&  1.  R.  Co.  V.  Oyler,  82  Ind.  394. 

[d]    (Svp.  1SS2) 

Plaintiff  cannot  declare  on  one  theory  and 
recover  on  another.  If  he  brings  defendant  in- 
to court  to  answer  a  complaint  to  quiet  title,  he 
cannot  prove  a  breach  of  contract  or  a  violation 
of  a  trust.— Hays  v.  Carr,  83  Ind.  275. 


[•]     (Sap.  18SS) 

The  general  denial  in  a  mortgage  foreclosure 
Snit,  In  wlilcb  defendant  files  a  cross-complaint 
to  quiet  title,  is  snfficient,  nnder  the  statute,  to 
admit  proof  of  all  legitimate  matters  of  defense 
to  the  cross-complaint.— Fitspatricft  t.  Papa,  89 
Ind.  17. 

m    (Snp-  1SS3) 

Under  Rev.  St  1881,  |S  1055,  1071,  in 
an  action  to  quiet  title,  any  matter  of  defense, 
legal  or  equitable,  may  be  given  in  evidence  un- 
der the  general  denial.— Hogg  v.  Link,  90  Ind. 
346 ;  Eve  v.  Louis,  91  Ind.  457. 

[g]  (Snp.  1884) 

Where  a  plaintiff,  in  a  salt  to  quiet  tide, 
describes  a  title  specifically  as  the  only  title  on 
which  be  relies,  bis  recovery  must  be  had  on  his 
title  as  laid.— Ragsdale  v.  Mitchell,  97  Ind.  458. 

[h]  (Sop.  18S5) 

A  plaintiff  suing  to  quiet  bis  title  may 
prove  that  defendant  claims  title,  and  tbat  such 
claim  is  uofonnded.— CutbreU  r.  Cnthrell,  101 
Ind.  375. 

[1]  (Snp.  1887) 
Where  plaintiff  seeks  to  quiet  title  on  the 
claim  of  absolute  ownership,  he  Is  not  entitled 
to  relief  by  showing  himself  entitled  to  parti- 
tion, or  some  other  remedy  of  a  different  charac- 
ter.—Johnson  V.  Murray,  112  Ind.  154,  13  N.  E. 
273,  2  Am.  St.  Bep.  174. 

[]]   (Sap.  1888) 
Where  both  parties  ask  relief,  plaintiff  can 
show  that  defendant,  and  those  claiming  nnder 
blm,  have  no  title.— Brown  t.  Cody,  115  Ind. 
484,  18  N.  E.  9. 

[k]    (Snp.  1890) 

Under  Rev.  St  1881,  %  1065,  providing 
that,  under  a  denial  of  each  material  allegation 
of  the  complaint,  defendant  may  give  in  evi- 
dence every  defense  he  may  have,  either  legal 
or  equitable,  be  may,  under  such  denial.  In  an 
action  to  quiet  title,  show  that  the  deed  under 
which  plaintiff  holds  was  intended  as  a  mort- 
gage.—Hamilton  V.  Byram,  122  Ind.  283,  23  N. 
E.  796. 

[U  (Snp.  1S9Z) 
Where  deceased  contracted  to  convey  land 
to  plaintiff  in  consideration  of  certain  services, 
and  plaintiff  took  possession,  and  in  a  suit  by 
him  to  quiet  title  it  was  shown  that  he  had 
done  all  that  he  agreed  to  do,  an  allepation  as 
to  the  time  for  making  the  conveyance  was  not 
material.— Puterbaugh  v.  Puterbaugh,  30  N.  E. 
519,  131  Ind.  288,  15  L.  R.  A.  341. 

[ml    (Snp.  1896) 

Where  defendant  denies,  in  his  answer, 
plaintiETs  title  to  the  land  sued  for,  he  cannot 
show  tbat  he  is  plaintiff's  tenant.— Carger  t. 
Fee.  140  Ind.  572,  89  N.  E.  93. 

[n]    (Snp.  1895) 
In  an  action  to  quiet  title,  where  the  source 

of  plaintiff's  title  is  specifically  set  out  no  other 
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source  can  be  proven.— Pittsburg,  C,  C.  &  St. 
L.  Ry.  Co.  T.  O'Brien.  142  Ind.  218,  41  N.  B. 
528. 

[0]     (Sup.  1887) 

In  an  action  to  quiet  title,  the  defendant  ia 
not  compelled  to  become  an  actor  by  way  of 
cross-complaint  asking  affirmative  relief,  but  he 
has  the  right  under  his  answer  to  rely  on  any 
equitable  or  legal  defense  to  defeat  the  claim  of 
his  adversary.— Reed  v.  Kaifsbeck,  45  N.  E.  476, 
46  N.  E.  460,  147  Ind.  148. 

tp]    (Sap.  IWT) 

In  a  salt  to  quiet  title,  under  the  Code,  all 
matters  of  defense,  including  the  etatute  of  iinU- 
tations,  are  admlasible  nnder  the  general  denial. 
—Watson  T.  LeckUder.  45  N.  B.  72,  147  Ind. 
305. 

[q]    (Sup.  1900) 

Under  Rev.  St.  1881,  §8  1074,  1075  (Bums' 
Rev.  St.  18&4,  8S  1087,  1088;  Homer's  Rev.  St. 
1897,  |§  1074,  1075),  providing  that  where  an 
occupant  of  land  under  color  of  title  thereto  has 
in  good  faith  made  improvements  thereon,  and 
ia  afterwards  found  not  to  be  the  rightful  own- 
er thereof,  no  execution  shall  issue  to  put  the 
rightful  owner  in  possession  until  after  the  fil- 
ing of  a  complaint  by  the  occupant  setting  forth 
the  value  of  anch  improvements,  etc.,  held,  in 
an  action  to  quiet  title,  that  evidence  as  to  the 
value  of  improvements  made  by  the  defendant 
while  in  possession  was  not  admissible,  where 
no  claim  had  been  made  for  improvements. — 
Doren  t.  Lnpton,  58  N.  E.  849,  154  Ind.  S96. 

[rj  (App.  ISOl) 
Where,  in  a  suit  to  quiet  title,  defendant's 
adverse  interest  was  claimed  under  a  lease  con- 
taining a  misdescription,  proof  of  a  mistake  in 
the  description  was  admissible  by  way  of  equi- 
table defense,  under  a  general  denial,  under 
Bums'  Rev.  St.  1894,  8  1007  (Horner's  Rev.  St. 
18!>7,  §  1055),  providing  that  the  answer  may 
contain  a  general  denial,  under  which  defendant 
may  give  in  evidence  any  defense,  legal  or  equi- 
table.—Allen  V.  Indianapolis  Oil  Co.,  60  N.  E. 
1003,  27  Ind.  App.  158. 

[I]  {8<a».  1902) 
Under  Bums'  Hev.  St  1901,  |  1067  (Rev. 
St.  1881.  i  lOoS;  Homer's  Rev.  St.  1901,  8 
1055),  permitting  defendants  in  suits  to  quiet 
title  to  give  in  evidence  every  defense,  nnder  a 
general  denlfU,  defendants,  answering  by  way  of 
general  denial  a  complaint  alleging  that  the  de- 
fendants claim  an  interest  in  the  premises 
through  certain  mortgages,  and  as  heirs  of  a 
deceased  grantee,  which  clainu  are  unfounded, 
may  prove  the  due  execution  and  recording  of 
the  mortgages  and  the  probate  of  the  will  of 
the  deceased  grantee.— Kaufman  t.  Preston,  63 
N.  E.  570,  158  Ind.  361. 

[t]    (App.  1902) 
In  a  suit  to  set  aside  a  deed,  to  compel  a 
reconveyance,  and  to  quiet  title  and  recover 
possession  because  of  a  failure  of  the  grantee 
to  perform  stipulations  in  the  deed,  all  defenses 


may  be  shown  under  an  answer  of  general  de- 
nial as  provided  by  Bums'  Rev.  St.  1901.  | 
1062  et.  seq.— Smith  v.  AmeHcan  Crystal  Mon- 
ument Co.,  62  N.  B.  1018,  29  Ind.  App.  906. 

[a]  (9np.  190G) 

Defendant  does  not  fail  in  his  defense  to 
a  complaint  to  quiet  title  to  a  lot  that  he  owns 
a  well  thereon  because  his  answer  setting  out 
bis  deed  excepting  the  well  styles  the  exception 
as  a  "reservation."— Elsea  v.  Adkins,  74  N.  E. 
242, 164  Ind.  580, 108  Am.  St.  Rep.  S2a 

For  CaBeb  fboh  Otheb  States, 

Ske  41  Ceht.  Dia.  Quiet.  T.  ||  84-87. 
See,  also,  32  Cyc.  pp.  1365-1369. 

1 44.  Evldenaa. 

Admissions  as  evidence,  see  Evide'sck,  f  236. 

Documentary  evidence,  see  Evidence,  S  372. 

Ehridence  of  mental  incapadty  of  grantor,  aee 
Deeds,  8  68. 

Order  of  proof,  aee  Tbial,  {  60. 

Presumptions  and  burden  of  proof  as  execu- 
tion, existence,  and  identity  of  deed,  see 
Deeds)  §  193. 

M    (9ap.  1866) 

To  an  action  to  quiet  the  title  to  lands, 
defendant  answered,  claiming  title  to  an  undi- 
vided one-third,  under  a  deed  from  plaintilTa 
grantor,  and  alleging  possession  -nnder  the  deed 
for  20  years.  On  the  trial  defendant  offered  in 
evidence  a  deed  executed  Jointly  by  himself  and 
plaintiff's  grantor  for  a  part  of  the  proiter^. 
Held,  that  the  evidence  was  admissible,  as  tend- 
ing to  show  defendant's  claim  of  title,  and  a 
recognition  of  it  by  plaintiffs  grantor.— DtimoDt 
T.  Dufore,  27  Ind.  268. 

[b]  (Bap.  1878) 

In  an  action  to  quiet  title,  where  defendant 
claims  title  by  purchase  nnder  a  decree  of  fore- 
closure of  a  mortgage  of  the  property  executed 
by  plainttfCs  grantor,  the  complaint  and  record 
in  the  foreclosure  suit  are  competent  evidence 
against  plaintiff.— Stevens  t.  Overturf,  02  Ind. 
331. 

[c]  (Sap.  1879) 

In  an  action  to  quiet  title,  it  appeared  that 
on  a  certain  date  a  certain  railroad  comi>any 
conveyed  to  plaintiff's  vendor,  H.,  certain  de- 
scribed real  estate  in  B.  county,  Ind.;  that  on 
a  certain  date  before  that  time  the  said  railroad 
company  executed  a  mortgage  to  the  defendant, 
D.,  as  tmstee,  to  secure  the  payment  of  certain 
bonds  to  be  issued  and  sold  by  D.,  which  mort- 
gage covered  the  above-described  real  estate, 
among  other  lands  so  mortgaged;  that  it  was 
agreed  in  the  said  mortgage,  and  in  each  of  the 
bonds  secured  thereby,  that  the  said  company 
would  deed  in  fee  simple  to  the  holder  of  any 
said  bonds  at  any  time  such  holder  might  elect 
within  five  years  $1,000  worth  of  such  real  es- 
tate, described  in  said  mortgage;  that  the  said 
real  estate  above  described  as  belonging  to  the 
plaintiff  was  conveyed  to  said  H.,  in  considera- 
tion of  the  surrender  of  certain  of  said  bonds, 
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tb«  same  beins  not  less  than  the  amount  of  f  1,- 
000  so  secured  by  aaid  mortgage  within  the  said 
period  of  five  years,  according  to  the  said  agree- 
ment and  stipulation  in  said  mortgage:  that 
at  a  certain  term  of  the  Circuit  Court  the  de- 
fendant G.,  pretending  to  own  one  of  said  bonds, 
obtained  a  decree  of  foreclosure  against  the  de- 
fendant D.,  without  making  the  owners  of  said 
real  estate  parties  to  said  suit,  and  an  order 
for  the  saje  of  said  real  estate;  that  the  defend- 
ant S.,  as  sheriff  of  said  county,  was  threaten- 
ing and  about  to  sell  said  real  estate  from  the 
plaintiff  to  his  irreparable  damage.  Held,  that 
the  deed  of  such  lands  executed  by  the  mort- 
sasor  to  H-,  reciting  the  conditions  of  the  mort- 
Eajie  authorizing  the  sale  and  admissions  by  de- 
fendant that  H.  bad  conveyed  to  plaintiff,  were 
admissible  in  erideace. — Gleady  v.  Lanning,  U8 
Ind.  142. 

m  (Snp.  1882) 
In  a  snit  to  quiet  title  to  land  over  which 
a  nilroad  company  claimed  a  right  of  way,  it 
was  not  error  to  admit  in  evidence  articles  of 
association  and  the  record  of  the  oncnnlxation 
of  the  railroad  company,  through  which  defend- 
ant chiimed,  aa  constitaUng  links  in  the  cluin 
of  evidence  necessary  to  establish  the  defend- 
ant's rights.~Jeffer8onviUe,  M.  &  I.  B.  Co.  v. 
Oyler,  82  Ind.  394. 

M    (8>».  1884) 

Where,  In  a  anit  to  quiet  title,  defendant, 
by  cross-complaint,  sets  up  a  deed,  and  de- 
mands that  his  own  title  be  quieted,  on  the  is- 
sue of  the  execution  of  the  deed  defendant  has 
the  burden  (tf  proof.— Fitsgerald  v.  Goff,  90  Ind. 
2S. 

[f]  (Sap.  1SS8) 
In  an  action  to  quiet  title,  where  plaintiff 
avers  that  he  owns  the  land  in  fee  without  spe- 
cifically setting  forth  his  title,  the  presumption 
is  that  he  owns  the  entire  estate.— Lane  t. 
iioblemmer,  15  N.  E.  4o4,  114  Ind.  200,  6  Am. 
•S.  Itep.  621. 

[Il  (Sop.  1689) 
Where  evidence  In  the  case  supplied  grounds 
for  inferring  that  the  land  claimed  by  the  plain- 
tiff is  the  same  as  that  mentioned  in  a  valid 
devise  to  him,  this  la  sufficient  to  sustain  the 
finding  of  the  trial  court.— Winslow  r.  Donnelly, 
23  X.  E.  12,  119  Ind.  566. 

m  rs«p.l8»3) 

In  an  action  to  qaiet  title.  heM,  that  the 
verdict  was  sustained  by  the  evidence. — Hawley 
T.  Zigeriy,  34  N.  E.  219,  135  Ind.  248. 

[I]    (Sup.  1S93) 
In  a  suit  to  quiet  title,  evidence  consfSered, 
and  hvld  insufficient  to  sustain  the  decision.— 
Uinnich  v.  Shaffer,  34  N.  E.  087,  135  Ind.  634. 

Ul  (8ap.l9D0) 
In  an  action  to  qnlet  title,  where  it  ap- 
peared that  defendant,  who  claimed  nnder  a 
tax  deed,  also  became  a  grantee  of  a  life  tenant 

of  the  premises,  the  admission  of  evidence  of  the 


rental  value  of  the  property,  on  the  assumption 
that  defendant  acquired  only  a  lien  by  the  tax- 
title  deed,  and  for  the  purpose  of  showing  that 
the  rental  value  exceeded  the  taxes,  which, 
therefore,  should  have  been  paid  by  defendant, 
as  owner  of  the  life  estate,  was  erroneous,  where 
there  was  no  evidence  to  show  that  the  tax-title 
deed  created  only  a  Hen,  and  defendant  had  not 
filed  an  affirmative  pleading  to  recover  for  taxes 
or  improvements.— Doren  T.  Lnpton,  50  N.  E. 
849,  154  Ind.  306. 

[k]    (Sop.  1900) 

Evidence,  in  an  action  to  quiet  title  to  an 
easement  in  a  way,  showing  that  the  way  was 
located  by  deeds  from  parties  under  whom  the 
plaintiff  and  defendants  claimed  title,  and  that 
it  bad  been  open,  used,  and  recognised  as  the 
boundary  line  by  the  abutting  owners  for  27 
years,  and  that  buildings  had  been  erected  and 
improvements  made  with  reference  to  it,  was 
sufficient  to  support  a  general  verdict  for  the 
plaintiff.-Rousb  v.  Boush,  55  N.  E.  1017.  154 
Ind.  562. 

[1]  (Sap.  1902) 
The  evidence  amply  authorized  the  court 
to  find  that  defendant  claimed  title  or  interest 
in  the  land  adverse  to  plaintiff  in  his  suit  to 
quia  title.— Brown  T.  Cox,  63  N.  E.  668.  158 
Ind.  304. 

[m]     (Sap.  1901) 

In  an  action  to  quiet  title  to  land,  where 
it  appears  that  plaintiff  has  been  in  possession 
of  the  property  for  20  years  apparently  as 
owner,  the  presumption  is  that  bis  occupancy 
was  under  a  claim  of  right,  and  the  burden  is 
on  defendant  to  show  the  contrary.- Rennert 
V.  Shirk,  163  Ind.  642,  72  N.  E.  546. 

[n]     (App.  IMK) 

In  an  action  to  quiet  title  the  burden  is 
upon  plaintiff  to  prove  title. — Krots  v.  A.  R. 
Becic  Lumber  Co.,  34  Ind.  App.  577,  73  N.  E. 
273. 

[o]     (Sap.  1806) 

In  a  suit  to  quiet  title,  evidence  examined, 
and  held  to  support  a  finding  of  title  in  plain- 
tiff.—Adams  T.  Betz,  167  Ind.  161,  78  N.  E. 
649. 

In  a  suit  to  quiet  title,  it  appeared  that 
plaintiff  and  defendant's  grantor  had  located 
the  boundary  between  them.  A  partition  fence 
had  been  erected  and  maintained  on  the  boun- 
dary for  over  10  years.  Each  cnltivated  his 
respective  premises  to  the  fence.  Held,  that 
evidence  relative  to  the  establishment  of  the 
line  was  admissible  against  defendant,  for  the 
agreement  between  plaintiff  and  defendant's 
grantor  was  binding  on  them  and  on  persons 
claiming  through  them  or  either  of  them.— Id. 

Fob  Oases  pbom  Otiieb  States, 

See  41  Cent.  Dig.  Quiet.  T.  Sl  89-Of. 
See,  also.  32  Cyc:  pp.  13(i9-1474. 
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1 47.  Trial  or  kearimc. 

Applicability  of  Instnictiona  to  pleadinsB  and 
evidence,  see  Tbul,  S|  231,  252. 

Constrnction  uid  operation  of  verdict  in  gen- 
eral, see  TrUi^  S  313. 

Failure  to  answer  interrogatories  or  make  find- 
ings,  see  Trial,  |  856. 

Instructions  excluding  or  ignoring  issues,  de- 
fenses or  evidence,  see  Trial,  §  253. 

Instructions  invading  province  of  jury,  see  Tbi- 
AL,  I  191. 

Bight  to  open  and  close,  see  Tbiaz.,  {  25. 
Right  to  trial  by  jury,  see  Jubt,  IS  13,  14. 
Right  to  trial  by  jury  in  Buit  for  partition  and 

to  quiet  title,  see  Jdbt,  $  13. 
Separate  trials  In  same  cause,  see  Tbial,  S  3. 

t*.  M  (Snp.  1882) 

In  an  action  to  recover  and  quiet  title  to 
real  estate,  defendant  answering  by  a  general 
denial,  a  finding,  though  in  its  teohnirnl  sense 
a  general  one,  may  be  so  framed  as  to  show 
the  ground  oo  which  it  was  based,  as  that  the 
deed  under  which  plalntiif  claimed  was  made 
when  the  possession  was  held  adversely  to  the 
grantor.— Evans  t.  Schafer,  80  Ind.  135. 

[c]  rSnp.  1S8J) 

Where  one  paragraph  of  a  complaint  is  for 
the  possession  of  real  estate,  and  the  second 
jiaragmpb  is  to  have  the  title  quieted,  and  the 
facts  alleged  show  plaintiff  to  be  entitled  to 
claim  as  widow  In  land  sold  by  her  husband, 
the  jury  may  find  that  plaintiff  has  title  and 
Is  entitled  to  possession  of  one-third  part  there- 
of, and  that  her  title  be  quieted  as  to  such 
one-third  although  the  complaint  asserts  own- 
ership of  all,  and  asks  to  have  such  title  quiet- 
ed.—Carver  V.  Carver,  97  Ind.  497. 

[d]  (Sap.  1884) 

Rev.  St  ISSl,  I  2048,  provides  that  when- 
ever, before  any  public  officer,  the  grantor  of 
any  deed  signs  by  marlc.  It  shall  be  the  duty 
of  the  officer  before  signature  fully  to  explain 
to  him  or  her  the  contents  and  purport  of  the 
within  deed,  but  the  failure  of  such  officer  so 
to  do  shall  not  affect  the  validity  of  the  deed. 
Held,  in  a  suit  to  quiet  title,  that,  where  there 
was  evidence  tbat  plaintiff  did  not  sign  an  al- 
leged deed  nnder  which  defendant  claimed,  an 
instruction  that  if  plaintifTs  name  was  signed 
to  the  deed  by  her  authority,  and  if  her  at- 
tention was  called  to  that  fact  by  the  officer 
taking  the  acknowledgment  of  the  deed,  and  if 
she  knew  what  the  instrument  was,  knew  her 
name  was  signed  to  a  deed,  acknowledged  the 
same,  .and  thereafter  delivered  it,  that  would 
constitute  a  delivery  of  the  deed  within  the  re- 
quirements of  the  law.  but,  if  not,  the  verdict 
shonld  be  for  plaintiff,  was  not  erroneous  as 
making  defendant's  title  under  the  deed  dei:eiid 
upon  the  acknowledgment  and  explanation  of 
the  notary.— Fitzgerald  v.  Goff,  80  Ind.  28. 

[e]  (Sap.  1890) 

In  an  action  to  quiet  title,  on  judgment 
agalbst  plaintiff  on  the  ground  that  he  holds 
merely  as  mortgagee,  the  court  need  not  find 


the  state  of  acconnts  between  plalntll 
mortgagor,  espedally  when  the  latter 
party  to  the  action.— Hamilton  T.  Bj 
Ind.  283,  23  N.  D.  795. 

[f]  (Sop.  1891) 

A  material  issue  being  whether  d< 
entry  on  certain  land  and  construct! 
roadbed  were  with  the  knowledge  am 
of  the  then  owner,  and  there  being  i 
evidence  on  that  subject,  the  owner  6 
ing  a  witness,  and  testifying  that  h( 
to  and  protested  against  such  approp: 
was  error  for  the  court  to  take  the  < 
the  jury,  and  direct  a  verdict  for  the 
— Mcssick  V.  Midland  Ry.  Co.,  128  Ii 
N.  E.  419. 

[g]  (Sup.  1891) 

Two  persons  engaged  in  the  bi 
buying  land  in  partnership.  Certain 
bonsht  and  paid  for  by  one  of  the 
with  his  own  money,  and  title  taki 
name.  The  other  partner  took  excli 
session  of  the  land,  and  after  his 
heirs  conveyed  it  to  plaintiff,  whosue( 
viving  partner  and  his  wife  to  quiet 
The  jury  specially  found  that  the 
bought  for  the  firm ;  that  there  wa: 
from  the  surviving  partner  to  tbe 
partner,  but  that  the  latter  had  fullj 
former  for  the  land;  and  they  render 
eral  verdiot  for  the  plaintiff.  Held. 
special  findings  were  reconcilable  on  1 
that  the  land,  as  firm  property,  had 
bv  the  firm  to  the  deceased  partner.— 
Shirk,  128  Ind.  2T8.  27  X.  E.  733. 

[h]  (Snp.  1^ 

In  an  action  to  qniet  title  to  Ian 
declare  a  conveyance,  absolute  on  11 
mortgage,  the  jury,  after  finding  th( 
a  special  verdict,  have  no  right  to  fii 
gal  concliuion  from  those  facta  thai 
has  title,  or  that  defendants  have  ni 
the  lauds  in  controversy.— Kltts  t. 
130  Ind.  492,  29  N.  B.  401. 

[f]  (Snp.  1892) 
In  an  action  to  quiet  title,  brougl 
sons  claiming  under  a  conveyance  ex 
a  second  wife,  who  died  without  issu 
the  children  of  the  first  wife,  plainti 
title  in  the  second  wife  by  reason  of 
ment  between  tbe  husband  and  her 
should  have  the  home  farm — the  lane 
tion — ^in  fee,  and  claimed  that  such  i 
was  evidenced  by  a  decree  in  an  acti* 
tition,  the  pleadings  in  which  had  beei 
ed  by  fire.  The  decree  merely  pro\ 
commissioners  should  set  off  one-thin 
dent's  lands  to  his  widow  in  fee,  but  ' 
as  (o  the  home  farm.  Hrlil.  that  I 
nothing  in  tbe  decree  to  sustain  plaiB 
tention,  and  that  tbe  court  erred  in  le 
construction  thereof  to  the  jury.— I 
Sheets,  130  Ind.  185,  29  N.  E.  1065. 

U]    (Sap.  1892) 
In  an  action  to  quiet  title,  the 
of  the  i-pecial  verdict,  that,  relying  on 
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tract  of  defendant's  ancestor  to  conTey  certain 
land  to  him,  and  in  pnrsuance  thereof,  and 
with  the  knowledge  and  consent  of  the  deceas- 
«d,  plaintiff  and  wife  entered  into  possession  of 
the  premises,  and  had  been  in  the  peaceable, 
niuDtemipted,  and  exclusive  possession  thereof 
up  to  the  death  of  deceased,  and  to  the  present 
time,  excluded  the  inference  that  plaintiffs  pos- 
session was  that  of  tenant  of  deceased.— Puter- 
baugh  V.  PuterbauRb,  131  Ind.  288,  30  N.  E. 
m,  15  Ix  B.  a:  31L 

[k]  (8»p.  1M2) 
In  an  action  to  qnlet  title,  where  the  find- 
tnxB  were  silent  on  snbject  of  fraud,  the 
presnmptlon  of  good  faith  mast  control,  as 
against  defendants'  all^tlon  of  frand.— Smith 
T.  James,  131  Ind.  131,  30  N.  E.  902. 

m  (Snp.  1S93) 
In  an  action  to  quiet  title,  an  instruction 
directing  the  jury  to  limit  the  application  of 
certain  evidence  of  the  condition  of  the  father's 
estate  to  a  determination  of  the  one  question 
as  to  what  was  included  In  the  alleged  settle- 
ment and  compromise  was  not  erroneous  where 
evidence  was  introduced  hy  both  parties  as  to 
ttie  Talne  of  the  father's  estate,  and,  if  it  had 
any  possible  bearing  on  the  question  at  issue, 
U  was  for  the  purpose  pointed  out  by  the  court. 
--Swaim  T.  Swatm.  S3  N.  E.  792,  134  Ind. 
696. 

[m]    (Snv.  UM) 

Where  a  paragraph  of  a  complaint  shows 
u  action  to  gniet  title  simply  to  give  plaintiffs 
whatever  title  or  interest  they  have  in  the 
land.  BDch  action  is  triable  hy  a  jary.-^en- 
nings  V.  Moon,  34  N.  E.  996,  135  Ind.  ICS. 

Where  a  paragraph  of  a  cross-complaint 
contained  an  action  to  quiet  title  and  one  to 
declare  a  lien,  it  was  not  error  to  refuse  a  re- 
quest that  the  issues  made  in  aach  paragraph 
be  tried  by  the  court— Id. 

^1  (Sap.  1896) 
A  finding  of  ftict  that  real  estate  sold  on 
execution  '^ad  in  all  things  been  duly  appraised 
according  to  law"  sufficiently  shows  "an  appraise- 
ment of  the  rents  and  profits  before  sale,  though 
the  finding  also  redtes  that  the  "appraisement 
returned  with  the  execution  contains  only  an  ap- 
praisement of  the  real  estate."— I^rtton  t.  Baird 
141  Ind.  446,  40  N.  E.  1068. 

lo]     (Sap.  1900) 

A  general  verdict  for  the  plaintiff  in  a 
suit  to  quiet  title  to  an  easement  in  a  way  Is 
not  in  conflict  with  a  special  finding  that  per- 
sons under  whom  the  parties  acquired  title  to 
land  abutting  the  way  had  conveyed  a  right  of 
way  over  the  same  strip  of  ground  to  a  third 
psrty.-Ronsh  t.  Bousb,  55  N.  E.  1017,  154 
Ind.  562. 

[p]  (App.lMW) 

By  a  general  verdict  a  jnry  found  that  com- 
plaioanfs  tether  purchased  the  property  in 
qnestion,  paid  a  part  of  the  consideration,  and 
had  it  conveyed  to  L.  in  trust  for  himself  and 


heirs;  that  he  had  not  intended  to  hinder  or 
delay  his  creditors;  that  the  father's  widow 
procured  L.  to  convey  the  property  to  her  with- 
out consideration,  and  she  then  conveyed  the 
same  to  defendant  H.  without  consideration, 
who  hnew  that  the  property  had  been  held  in 
trust  by  L.,  who  subsequently  died,  and  that 
complainants  were  the  equitable  owners  of  the 
land,  subject  to  defendants'  rights  as  occupying 
claimants.  Held,  that  answers  to  special  inter- 
rogatories by  which  the  jury  found  the  value 
of  one  of  the  lots  in  question  unimproved,  that 
defendant  H.  at  the  time  improvements  were 
made  by  the  widow  did  not  know  of  the  trust, 
and  that  the  jury  did  not  know  from  the  evi- 
dence that  complainant's  fnther  had  no  inten- 
tion of  defrauding  or  hindering  creditors  in 
conveying  the  property  in  trust,  did  not  con- 
flict with  the  general  verdict,  so  as  to  require 
judgment  for  defendants.— Catterson  v.  Hall, 
76  N.  E.  880,  37  Ind.  App.  341. 

[g]  (App.  U07) 
A  special  finding  In  a  suit  to  quiet  title 
is  to  he  examined  with  the  anderstanding  that 
it  was  incnmbent  upon  the  appellee  to  seek  re- 
covery upon  the  strength  of  bis  own  title,  and 
not  to  rely  npon  the  weakness  of  that  of  the 
appellant,  that  the  burden  of  proof  was  npon 
the  appellee,  and  that  ofkly  facts,  and  not  mera 
evidence,  or  conclusions  of  law.  can  have  influ- 
ence in  the  statement  of  facts  in  a  spedal  find-k 
Ing.— Hornet  v.  Dumbeck,  39  Ind.  App. 
78  N.  E.  691. 

Fob  Cases  fbou  Other  States, 

See  41  Cent.  Dig.  Quiet.  T.  H  9th^. 
See,  also,  32  Cyc.  pp.  1374-1377. 

I  48.  Scope  and  extent  of  relief. 

For  Cases  fbou  Other  States, 

Sbb  41  Cent.  Dig.  Quiet.  T.  SS  98-101. 
See,  also,  32  Cyc  pp.  1377-1384. 

{ 49.  —  In  semaral. 

W     (Sop.  1884) 

Under  Rev.  St.  1881,  S  1060  (2  Rev.  St 
1876,  p.  252,  I  600),  providing  that,  where 
there  are  two  or  more  plaintiffs  or  defendants 
in  suits  to  recover  real  property,  any  one  or 
more  of  the  plaintiffs  may  recover  a^nst  any 
one  or  more  of  the  defendants  the  premises  or 
any  part  thereof,  or  any  interest,  or  damages, 
according  to  the  rights  of  the  parties,  but  the 
recovery  may  not  before  greater  interest  than 
that  claimed,  title  to  an  undivided  interest  may 
be  quieted  under  a  complaint  ashing  the  title 
quieted  to  the  whole.— Carver  v.  Carver,  97 
Ind.  497. 

[b]  (9np.l895) 
Where  In  an  action  to  quiet  title  and  in 
ejectment  the  issue  of  possession  was  not  de- 
cided, It  was  error  to  award  damages.— Muff- 
ley  r.  Turner,  40  N.  E.  813,  141  Ind.  S80. 

For  Cases  vboh  Otbee  States, 

See  41  Cent.  Dig.  Quiet  T.  K  08.  09. 

See,  also,  32  Cyc.  p.  1380. 
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1 61.           BeUaf  to  defwidaat. 

[ft]    (Sap.  1SS7) 

In  a  suit  to  qaiet  title,  the  answer  alleged 
that  plaintiff  was  a  married  woman  residing 
in  Michigan,  and  owning  certain  real  property 
there  in  her  own  right;  that  by  the  atatute  of 
that  state  married  women  may  contract  con- 
cerning their  geparate  real  estate,  and  convey 
and  mortgage  it;  that  plaintiff  and  her  hus- 
band became  indebted  to  defendant,  which  debt 
was  secured  by  mortgage  on  such  separate  real 
estate;  that  plaintiff  sold  said  property,  and 
purchased  the  property  in  dispute  in  Indiana; 
that,  in  order  to  enable  her  to  make  sach  pur- 
chase, defendant  agreed  to  release  said  mort- 
gage, plaintiff  agreeing  to  give  him  a  mortgage 
on  the  new  property,  which  was  done,  the 
hnsband  not  joining  In  tbe  new  mortgage,  both 
parties  believing  it  unnecessary  in  Indiana  as 
in  Michigan;  that  but  for  such  belief  defendant 
would  not  have  released  the  Michigan  mort- 
gage; that  such  interest  is  all  that  defendant 
claims  in  tbe  land  in  controversy;  and  that  the 
only  purpose  of  the  action  ia  to  cancel  aucb  last 
mortgage,  and  to  remove  the  apparent  cloud 
cast  by  it  on  plaintiff's  title.  Btitd  a  good  eq- 
uitable defense,  and  that,  before  complainant 
could  obtain  the  relief. which  she  sought,  she 
must  recognise  Hie  equity  of  defendant— Otis 
T.  Giegoiy.  m  Ind.  COl,  IS  N.  E.  89. 

m    (Sap.  18M) 

In  a  suit  to  quiet  title  to  a  lot  as  against 
a  purchaser  at  a  sale  for  an  assessment  under 
a  contract  for  a  public  improvement,  plaintiff, 
being  prohibited  by  Bev.  St.  1881,  S  3165,  from 
trying  any  question  of  fact  arising  before  the 
letting  of  tbe  contract,  cannot  complain  because 
tbe  court,  after  setting  aside  tbe  sale  for  excess 
in  the  amount  of  tbe  assessment,  gives  defend- 
ant, who  did  the  work  under  the  contract,  a 
lien  on  the  lot  for  its  proper  proportion  of  the 
assessment. — Trustees  of  the  United  Brethren 
in  Christ  Church  v.  Rauacb,  1^  Ind.  167,  23 
N.  B.  717. 

In  a  suit  to  quiet  plaintifTa  tide  against 
defendant's  adverse  claim  derived  by  the  sale  of 
the  land  in  satisfaction  of  a  street  Improvement, 
it  was  shown  that  the  engineer  made  a  miatake 
in  estimating  the  work  done  under  tbe  con- 
tract for  tbe  improvement  and  assessable  against 
the  land  making  the  amount  too  great,  and  oth- 
er irregularities  occurring  subsequent  to  the 
making  of  the  contract  Cor  the  improvement 
were  also  shown.  No  objection  was  presented 
as  to  the  manner  of  raising  the  question,  and  the 
court  inquired  into  the  matter  and  set  the  same 
aside,  and  corrected  and  ascertained  the  amount 
chargeable  against  tbe  land.  Held,  that  plain- 
tiff bad  no  cause  to  complain,  defendant  bavins 
a  clear  lien  against  the  land,  and  all  the  relief 
plaintiff  was  entitled  to,  even  if  the  sale  was 
void,  was  the  quieting  of  Its  title  as  to  all 
claims,  except  the  lien  for  tbe  assessment 
cliargeable  against  it  for  the  Improvement.— Id. 


[c]  (Sap.  1892) 

When  plaiotifl  purchased  certain  land,  she 
required  and  obtained  from  the  person  who 
owned  tbe  land  at  tbe  time  a  drainage  asaos- 
ment  became  a  lien,  and  who  was  a  party  to  tbe 
proceedings,  a  bond  to  indenmify  her  OumU  tbe 
assesament  be  a  valid  lien  on  the  land,  anid  she 
be  compelled  to  pay  it.  Held,  in  an  action  to 
quiet  title,  that,  as  defendant,  who  held  such 
lien,  had  not  relied  on  such  bond,  and  had  not 
made  the  prindpal  on  tbe  bond  a  party  de- 
fendant to  the  cross-c(Hnidaint,  he  could  not 
obtMn  aflSrmative  zelief.— KOlian  t.  Andrews, 
130  Ind.  579,  30  N.  E.  70a 

[d]  (Sap.  IKffi) 

Where  a  defendant,  In  a  suit  to  quiet  title, 
claimed  in  a  cross-complaint  that  tbe  land  was 
his  under  a  deed  executed  by  a  third  person  who 
had  by  mistake  omitted  the  land  in  controversy, 
he  was,  on  making  the  third  person  a  codefend- 
ant  with  plaintiff  to  the  cross-complaint,  and 
on  establishing  his  claim,  entitled  to  a  reforma- 
tion of  tbe  deed,  and  to  a  decree  quieting  bis  ti- 
tle as  against  plaintiff.— Adams  t.  Bets,  167 
Ind.  161,  78  N.  E.  649. 

Fob  Cases  from  Otheb  States, 

See  41  Cent.  Dig.  Quiet.  T.  |  101. 
See,  also,  32  Cyc.  pp.  1382,  1383. 

i  52.  Jadsmant  or  decree  and  exforee- 
ment  thereof. 

Actions  or  other  proceedings  to  review,  see 

JUDGUENT,  {  335. 
Collateral  attack,  see  Judgment,  f|  490,  501- 

503. 

Conclusiveness,  see  Judquent,  634-749. 
Equitable  relief,  see  Judgment,  H  442,  463. 
Mei^r  and  bar  of  causes  of  action  and  defense^ 
see  JCDGICENT,  H  540-633. 

[a]  (Snp.  1880) 

If  one  having  a  claim  is  brought  Into  court 
by  a  complaint  to  quiet  title,  and  fails  to  as- 
sert bis  claim,  he  is  concluded  by  tbe  judgment, 
even  though  be  omitted  to  assert  his  real  claim. 
-Green  v.  Glynn,  71  Ind.  336. 

[b]  (Snp.  1885) 

A  decree  quieting  title  destroys  all  liens 
and  claims  not  protected  by  proper  provisions. 
— Watkins  t.  Wlnings,  102  Ind.  830.  1  M.  E. 
638. 

[c]  (Sap.  18S$> 

In  a  suit  for  the  possession  of  and  to  quiet 
real  estate  against  several  defendants,  the  court 
found  generally  that  plaintiff  was  the  owner  in 
fee  simple  and  entitled  to  the  possession  of  the 
land  described,  and  that  tbe  possession  was  qq- 
lawfully  withheld  by  one  defendant.  There 
was  judgment  against  that  defendant  for  pos- 
session. After  the  judgment  there  was  tbe  fol- 
lowing recital:    "It  is    •    ♦    •  considered 

*  •  •  that  there  has  been  in  this  action  no 
adjudication  as  to  any  alleged  or  supposed  right 

•  •  •  of  other  defendants  *  •  •  of  any 
interest   ♦   *   ♦   which  they  or  either  of  them 
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ive  to  the  real  estate."  Held,  that  the 
was  not  conclusive  as  to  what  was  adju- 
In  the  snit— People's  S-.  U  &  B.  Abs'ii 
rs,  17  N.  B.  670,  IIS  Ind.  297, 

(Sup.  1SS9) 

liere.  in  a  salt  to  qaiet  title  by  the  grau- 
a  devisee,  defendanttt  claimed  that  the 
8  estate  was  conditional.  If  it  be  conced- 
the  will  created  an  estate  on  a  condi- 
bseqaent,  and  that  the  defendants  were 
rs  of  the  devisee,  the  judgment  for  the 
inant  was  right  where  there  were  no 
roved  showing  a  proper  exercise  of  the 
(  entry,  and  the  courts  will  not  enforce 
ture  where  such  facts  are  absent.— Mani- 
Jones.  20  N.  E.  124,  117  Ind.  212. 

[S«p.  1889) 

decree  quieting'  title  to  land  is  void  un- 
:  deecriptioo  can  be  ascertained  from  the 
-RaUiff  v.  Stretch,  117  Ind.  526,  20 
IS8. 

(8m».  US9) 

I  Rev.  St  1881,  t  318,  expresdy  anthor- 
decree  quieting  title  on  notice  by  pnbli- 
It  la  no  objection  to  such  a  decree  that 
pparently  in  personam.— Basis  Lower, 
1  239.  21  N.  E.  1000. 

(9«p.  18M) 

here,  in  a  snlt  to  quiet  title,  on  report 
aster,  judgment  is  entered  In  a  cause  in 
the  court  bad  jurisdiction,  a  motion,  four 
thereafter,  to  refer  said  cause  back  to 
iBter,  is  properly  denied.— Case  v.  Case, 
1  526.  37  N.  E.  S87. 

(8«p.  18») 

suit  by  the  holder  of  a  tax  title  to  quiet 
gainst  the  holder  of  the  record  title,  who 
lecnted  a  deed  that  was  never  recorded, 
decree  for  a  sale  of  the  land,  does  not 
title  in  the  record  holder,  though  Bev. 
11,  S  0490,  provides  that  no  unrecorded 
liall  affect  the  titie  or  rights  of  a  com- 
it  in  such  a  suit.- Fattison  T.  Wert,  55 
227,  15S  Ind.  433. 

[App.  19M) 

here.  In  a  suit  to  quiet  title,  defendant 
to  have  title  quieted  in  him  subject  to  a 
ate  in  plaintiff,  but  the  court  erroneously 
I  title  in  defendant  in  fee,  the  judgment 
>t  void,  but  merely  erroneous.- Williams 
iley,  G9  N.  E.  409,  83  Ind.  App.  270. 

(App.  1»07) 

decree  quieting  titie  cannot  be  entered 
the  description  of  the  land  is  indefinite. 
Dger  V.  Samage,  40  Ind.  App.  486,  82 
47& 

(App.  1910) 

decree,  quieting  title  of  a  widow  to  land 
ed  by  her  from  her  hasband,  could  not 

the  operation  of  the  statute  of  descents, 
inferred  no  right  upon  a  granddaujchter 

husband,  who.  If  she  survived,  would  be 
r  of  the  widow  as  to  the  land  to  which 


title  was  quieted,  but  was  against  her  as  to  any 
then  present  title.— Dodd  v.  Shanton,  90  N. 
E.  1041. 

Fob  Cases  fbou  Other  Statis, 

See  41  Cent.  Dig.  Qniet.  T.  U  00,  102, 
103. 

See,  also,  32  Cyc.  pp.  1377-13S4. 
SS3.  Appeal. 

Appellate  jurisdiction  as  dependent  on  whether 
title  to  real  property  is  involved,  seeCouBTB, 
fi  220(13). 

Decisions  reviewable,  see  Apfeax.  and  Bbbob, 
I  79. 

Estoppel  to  talce  appeal,  see  Appeal  and  Bb- 
bob, I  161. 

[a]   (S«p.  im) 

In  an  action  to  quiet  titie,  where  plalntifT 
shows  a  clear  legal  title,  and  defendant's  title  is 
based  on  a  partially  executed  parol  contract  of 
purchase  with  plaintiff's  grantor,  the  evidence 
as  to  the  existence  of  which  being  conflicting,  a 
judgment  for  plaintiff  will  not  be  reversed  on 
appeal.— Barr  r,  Vermilya,  ISO  Ind.  612,  80  N. 

E.  ooa 

For  Cases  from  Otheb  States, 

See  41  Cent.  Did.  Qujet.  T.  |  101. 
See,  also,  32  Cyc  p.  1384. 

164.  Costs. 

[a]  (Sap.  1867) 

In  an  action  to  quiet  title  to  land,  one  of 
the  defendants  disclaimed  any  interest  therein, 
and  judgment  was  rendered  in  accordance  with 
the  prayer  for  plaintiff,  and  for  costs  for  de- 
fendants. Held,  that  this  case,  except  so  f:ir 
as  relates  to  the  party  who  disclaimed,  is  ni>t 
within  the  exception  of  2  Rev.  St.  p.  12l».  S 
306,  that  in  all  civil  actions  the  party  recov- 
ering judgment  shall  recover  costs,  except  in 
those  cases  in  which  a  different  provision  is 
made  by  law.— Ersldne  v.  UcCutchan,  9  Ind. 
255. 

[b]  (Sup.  16S8) 

2  Rev.  St.  p.  108,  8  613,  does  not  giv<> 
costs  to  a  defaulted  defendant  who  actually 
withholds  the  land,  but  only  to  a  defendant  out 
of  possession,  in  a  suit  to  quiet  title. — Uagan  v. 
Hoynes,  10  Ind.  348. 

[c]  (Sap.  1906) 

Under  the  express  provisions  of  Bums' 
Ann.  St.  1001,  |  1084.  Uie  court,  in  a  suit  to 
quiet  title,  must,  on  defendant  pleading  a  dia- 
claimer,  dismiss  the  ca»e  at  the  costs  of  plain- 
tiff.— New  American  Oil  &  Mining  Co.  v.  Troy- 
er.  76  N.  E.  253.  77  N.  E.  730,  106  Ind.  402; 
Same  v.  Wolff,  166  Ind.  7(M,  76  N.  E.  255. 

For  Cases  froh  Otheb  States. 

See  41  Cent.  Dig.  Quiet.  T.  {  105. 
See,  also,  32  Cyc.  pp.  1380,  1387. 


I>iC«>t  Is  compiled  on  the  Kaj-Kwuber  System.  For  oxpIaMtios,  see  pag*  iii- 


Digitize^^ 


QUI  TAM  ACTIOXS-QUOTIENT  VEUDIOT. 


[8  Ind.  Dlc.~Pas«  fSO] 


QUI  TAM  ACTIONS. 

See  Penalties,  8S  17-M. 

QUITCLAIM. 

See- 
Assignment  of  mortgage  on  quitclaim  de4>d  of 
mortgaged  property  hj  mortgagee.  Mort- 
OAOES,  I  226. 

ConveyaDce.    Deeds,  |  121. 

Estoppel  by.    Kstopfbl,  {{  38,  39. 

Execution  by  donee  oC  testamentary  power. 
Wills,  |  G93. 

Orantee  in  quitclaim  deed  as  bona  fide  pur- 
chaser.   Vendor  and  Pcbchasbr,  {  224. 

Keformation.  Refobuation  or  Instbuuents, 
I  28. 

QUOD  RECUPERET  TERMINUM. 

See  ElJECTMENT,  g  114. 


QUORUM. 

See- 
Board  of  commiMlonera.    Counties,  |  40. 
Discounts  by  bank  not  made  by  quomm  of  fi- 

rectora.   Banks  and  Bakkino,  |  ITS. 
Jadgea  necessary  to  adjudication.    Courts,  | 

101,' 

MeetiiMEs  of  corporate  directtm.  Cobfoba- 

TIONS,  I  298. 
What  constitates.    Pabuauentabt  Law,  {S. 

QUOTATIONS. 

Liability  of  telegraph  company  for  failure  to 
furnish  market  quotations.  Teleobapbs  and 
Telephones,  8  44. 

Prices  and  transactions  on  exchange  or  board 
of  trade.   EiXCHANOBS,  g  13. 

QUOTIENT  VERDICT. 

See  Tbial,  §  315. 


This  Dicest  is  compiled  oa  the  Key-lfnmber  Syatem.  Tot  explanatioa,  see  paKe  lU. 
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Scope-Note. 

[IXCI.T'PES  writs  of  quo  warranto  and  proceedings  by  Information  or  action  In  the 
nature  of  writs  of  quo  warranto  to  try  title  to  offices,  franchises,  etc. ;  nature  and  scoi»e 
of  the  remedy  in  general ;  grounda  of  such  writs  or  proceedings  and  defenses  thereto ;  to 
ind  against  whom  and  as  to  what  offices,  frandiisea,  etc.  they  are  allowed ;  Jurisdiction  ^ 
orer  and  proceedings  on  snch  writs,  InCorinntlons,  or  actions;  JodgmCTta  and  enforce- 
ment thereof;  review  of  proceedings;  and  costs  in  such  proceedings. 

[EXCLUOES  rights  to  and  forf^tnre  of  offices,  franchises,  etc.  (see  Officers;  Fran- 
cftfsr«;  Corporations;  and  titles  of  particnlar  dasses  of  officers  and  corporatloua).  For 
complete  list  of  matters  excluded,  see  cross-references,  post] 

Analysis, 

I.  Nature  and  Grounds. 

§  1.  Nature  and  scope  of  remedy. 

I  3.  Existence  and  adequacy  of  other  remedies. 

§  5.  Exclusiveness  of  remedy  by  quo  warranto. 

§  8.  Exercise  of  powers  by  municipality. 

§  9.  Exercise  of  public  office. 

§  10.    In  general. 

§  11.  Trial  of  title  to  office. 

§  12.           Usurpation  of  or  intrusion  into  office, 

§  15.  Exercise  of  corporate  franchises  and  powers. 

§16.           In  general. 

§  17.    Usurpation  of  corporate  franchise. 

§  18.    Acts  in  excess  of  corporate  powers. 

§  19.           Forfeiture  of  franchise  and  dissolution  of  corporation. 

§  20.  Exercise  of  corporate  office. 

§  24.  Persons  entitled  to  relief. 

n.  Jurisdiction.  Proceedings,  and  Relief. 

§  26.  Form  of  remedy  and  conditions  precedent. 
§  27.  Jurisdiction. 
§28.  Venue. 

§  29.  Time  to  sue,  limitations,  and  laches. 
§  30.  Parties  plaintiff  or  petitioners. 

§  33.    Public  officers. 

§  34.    Private  persons. 

§  37.  Parties  defendant  or  respondents. 

§  38.           In  general. 

§46.  Pleading. 

§  48.  Information. 

§  49.           Complaint  or  petition. 

§  50.    Plea  or  answer. 

§  52.  — • —  Demurrer. 

§  54.    Issues,  proof,  and  variance. 

§  55.  Evidence. 

§  57.  Scope  of  inquiry  and  powers  of  court. 
§  58.  Trial  or  hearing. 

60.  Scope  and  extent  of  relief. 

61.  Judgnient  or  order  and  enforcement  thereof. 
§  62.  Appeal*  and  error. 

nil  IHcMt  is  compiled  en  tke  Kar-Nvinbev  System.  For  explaiuktlon,  see  pax*  Ui. 
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Cross-Re  ferences. 

Remedy  br  Quo  warranto  as  affecting  right  to 
mandamaB,  lee  Mandamus,  i  8. 


I.  KATUBE  AKD  OBOUNDB. 

To  annul  license  to  practice  medicine,  see  Pht- 

SICIANS  AND  SUHGEONS,  %  11. 

i  1.   Nature  and  scope  of  remedy. 

ta]     (Sup.  1877) 

An  information  in  the  nature  of  a  Qiiu 
warranto  is  not  a  proper  remedy  for  the 
recovery  of  real  estate,  except  where  the  real 
estate  has  escheated  or  been  forfeited  to  the 
Ktate,  for  its  use. — State  ex  rel.  Mt.  Carmel 
School  Corp.  T.  Shields.  50  Ind.  521. 

[b]  The  remedy  by  information  Id  the  natare 
of  a  quo  wazranto  Is  a  dvil  proceedin;;.— (Sup. 
1S78)  Reynolds  v.  State  ex  rel.  Titus,  01  Ind. 
.1»2;  (ia<«T)  Robertson  t.  State  ex  rel.  Smith, 
109  Ind.  79,  10  N.  E.  582,  643. 

[c]     (Sup.  18T8) 

Ad  information  in  the  nature  of  quo  war- 
ranto lies  to  recover  real  estate  which  has  es- 
cheated to  the  stfite.— State  ex  rel.  Attorney  Gen- 
eral V.  Meyer,  63  Ind.  33. 

For  Cases  from  Other  States, 

See  41  Cext.  Dig.  Quo.  W.  §§  1,  8,  23,28. 
See,  also,  32  Cyc.  p.  1412. 

%  3.   Exlatenoe  and  adequacy  of  other 
remedies. 

[a]  (Snp.  I3S3) 

Notwithstanding  2  Rev.  St.  187G.  pp.  20S. 
290,  S5  749,  750,  providing  for  a  trial  of  con- 
tested elections,  the  right  to  an  office  may  be 
contested  by  an  information  in  the  nature  of 
<iuo  warranto. — State  ex  rel.  Morley  v.  Gal- 
lagher, 81  Ind.  658. 

[b]  •  (Sap.  ^XSS) 

Quo  warranto  will  lie  to  try  title  to  office, 
even  when  a  statutory  method  Is  prescribed.— 
State  ex  rel.  Waymire  v.  Shay,  101  Ind.  36. 

Fob  Cases  fhom  Other  States, 

See  41  Cent.  Dig.  Quo.  W.  S  4;  12  Gent. 

Dio.  Corp.  SS  79,  80. 
See,  also,  32  Cyc.  pp.  1410-1410. 


I  5. 


of  Tomedy  by  qno 


ExelvalTeBeM 
warranto. 

[a]  (Snp.  1862} 

A  forfeiture  of  corporate  franchises  can 
be  enforced  only  by  a  direct  proceeding  by  quo 
warranto.— Little  v.  DaDville  ft  W.  L.  Plaok- 
Road  Co.,  18  lud.  86. 

[b]  (Sop.  1870) 

An  information  in  the  nature  of  quo  war- 
ranto is  the  proper  mode  of  attacking  the 
validity  of  the  election  of  a  city  officer;  there 


being  no  provision  of  law  for  co: 
election  of  such  officer.— Gass  t.  £ 
Clark,  34  Ind.  425. 

[e]  (S«».1898) 

The  eligibility  to  hold  office  cat 
termined  in  a  quo  warranto  procee 
the  right  to  the  office.— Parsons  t. 
N.  E.  1047,  150  Ind.  203. 

Fob  Cases  fbou  Otuee  States, 
See  41  Cent.  Dig.  Quo.  W.  i 
See,  also,  32  Cyc.  p.  1415. 

%  8.  Ezenlao  of  powers  by  i 

ity. 

Information,  see  post,  {  48. 

[a]    (Sap.  1879) 

The  legality  of  the  annexation 
to  a  city  cannot  be  questioned  by 
tion  in  the  nature  of  quo  warra 
its  officers.— StultE  T.  State  ex  rel 
Ind.  4.02. 

Ibl    (Sop.  1880) 

Quo  warranto  is  a  proper  rei 
termine  the  question  of  the  legal  ei 
municipal   corporation.— Mutlikin 
Bloomington,  72  Ind.  161. 

Fob  Cases  frou  Other  States, 
See  41  Cent.  Dio.  Quo.  W.  j 
See,  also.  32  Cyc.  pp.  1424,  142 
L.  R.  A.  243. 

S  9.   Exeroise  of  public  office. 

Appeal,  see  post,  S  62. 
Complaint,  see  post,  9  49. 
Evidence,  Bee  post,  §  55. 
Exclusiveness  of  remedy  by  quo  wi 

ante,  S  5. 
ExiBtence  of  other  remedy,  see  ante 
Information,  see  post,  %  48. 
Jurisdiction,  see  poet.  §  27. 
Parties  plaintiff,  see  post,  |  30. 
Persons  entitled  to  relief,  see  post. 
Scope  of  inquiry  and  powers  of  cou: 

8  57. 

Time  to  sne,  see  post,  f  29. 
Venae,  see  imst,  {  28. 

Fob  Cases  fbou  Otheb  States, 

See  41  Cent.  Dig.  Quo.  W.  %l 
See,  also,  32  Cyc.  pp.  1420-14: 

S  10.  In  Eeneral. 

[a]    (Snp.  1887} 

An  information  in  the  nature  ol 
ranto  is  the  appropriate  remedy  fc 
the  possession  of  an  office  to  wblc 


TUs  IMcoit  la  oomplled  on  tbo  Koy-Hnmbar  Syitem.  For  oxplanatloa, 


Digitized  by 


Google 


wind.  IHC.-FW483]         QUO  WARRANTO,  L 


en  lesall;  elected  and  lias  become  duly 
d  to  hold.  It  is  also  the  proper  remedy 
!  removal  of  the  incombent  of  an  office 
a  usurped  and  Illegally  continues  to  hold 
both  remedies  may  be  sought  by  the  same 
ition.  BeT.  St.  1881,  H  1131,  1133. 
Griebel  r.  State  ex  rel.  Nlezer,  12  N.  B. 
1  Ind.  368. 

8«p.  1908) 

quo  warranto  to  oust  another  from  a 
office  and  to  award  relator  the  posses- 
ereof,  it  is  incumbent  on  relator  to  estab- 
it,  under  the  law,  he  was  eligible  to  be 
to  the  office,  and  he  must  recover,  if  at 
the  strength  of  his  own  title,  and  cannot 
on  any  infirmity  or  weakness  in  the  ti- 
sucb  other.— State  ex  rel.  Benham  v. 
170  Ind.  480,  84  N.  E.  1084. 

ASES  FBOH  OthEK  STATES, 

!  41  Cent.  Dig.  Quo.  W.  §S  10-12. 
^  also,  32  Cyc.  pp.  1420.  1421. 

  Trial  mt  title  to  office. 

(Sap.  1S38) 

an  action  by  the  state  by  its  own  officer 
t  one  from  an  office  as  an  alleged  usurp- 
pndant's  right  to  bold  depends  entirely 
le  strength  of  his  own  title.— Relender  v. 
>x  rel.  Uts,  49  N.  E.  30,  140  Ind.  283. 

rSnp.  189S) 

here  the  title  to  the  office  of  mayor  is 
A,  quo  wnrranto  is  the  proper  remedy  to 
ine  it. — Parsons  v.  Durand,  49  N.  E. 
50  lad.  203. 

ASES  FBOM  Other  States, 

i  41  Cert.  Dig.  Quo  M'.  §  13. 

,  also,  32  Cyc.  pp.  1420-1424. 

— -  ITsvrpatioit  of  or  latraslom  in- 
to office. 

[Sup.  1S98) 

ims*  Her.  St.  {S  1145,  1146  (Homer's 
t.  1897,  §8  1131,  1132),  expressly  author- 
1  information  in  the  name  of  the  state 
lied  by  any  person  claiming  an  interest 
pablic  office  against  one  usurping  the 
Held  to  authorize  the  filing  of  an  in- 
on  of  quo  warranto  in  the  name  of  the 
gainst  one  alleged  to  be  usurping  the 
tf  county  superintendent  rightfully  be- 
to  the  relator.— State  ex  rel.  Bishop  v. 
50  N.  E.  471,  ISO  iQd.  455. 

Kasa  VBOU  Otheb  States, 
;  41  Cent.  Dig.  Quo.  W.  {  14. 
,  ateo,  32  Cyc.  p.  1423. 

Bxerdse   of   corporate  franoldses 
and  powers. 

&.SES  FROM  Otheb  States, 

1  41  Cent.  Dig.  Quo  W.  $S  17-20 ;  12 

ENT.  DIG.  Corp.  I  79. 

,  also,  32  Cyc.  pp.  1424-1427;  note,  24 

.  R.  A.  295. 


1 16.         In  gamtxwXm 

W    (Sup.  1880) 

A  writ  of  quo  warranto,  or  an  information 
in  the  nature  thereof,  is  the  proper  remedy  for 
testing  tne  legality  of  a  corporation.- Board  of 
Com'ra  of  Lawrence  Coun^  t.  Hall,  70  Ind. 
469. 

For  Cases  from  Other  States, 
See  41  Cent.  Dig.  Quo  W.  8  17. 
See,  also,  32  Cyc.  pp.  1424-1420. 

8  17.         Usurpation  of  eorpovate  fvan- 
ohise. 

[a]    (Sup.  1S9T) 

Information  is  the  proper  remedy,  tboogh 
the  complaint  be  one  against  defendants  for 
wrongfully  assuming  to  act  as  a  corporation 
when  they  are  not  one. — Cannel  Natural  Gas  & 
Improvement  Co.  v.  Small,  150  Ind.  427,  47  N. 
E.  11,  50  N.  E.  476. 

Fob  Cases  from  Other  States, 

See  41  Cent.  Dig.  Quo   W.  {  18;  12 

Cent.  Dig.  Corp.  |  79. 
See,  also,  32  Cyc.  p.  1425. 

S 18.           Acts   In   excess   of  oorporaie 

powers. 

[a]  (Sup.  1875) 

An  information,  as  provided  in  Code.  §  749, 
where  an  association  acts  as  a  corporation  with- 
out being  legally  Incorporated,  will  not  lie 
against  a  railroad  because  it  does  not  intend  to 
construct  the  whole  of  its  road  according  to  it^ 
articles,  and  does  intend  to  use  its  organization 
to  condemn  private  property  over  which  to  con- 
struct its  road.— State  ex  rel.  Cofer  v.  Kingan, 
51  Ind.  142. 

[b]  (Sap.  1S8&) 

The  state  cannot  attack  an  execution  sale 
of  a  gravel  road  franchise  by  quo  warranto, 
on  the  ground  that  the  consideration  was  in- 
adequate, in  the  absence  of  any  complaint  on 
the  part  of  the  persons  interested.— State  ex  reL 
Wood  v.  Hare,  121  Ind.  308,  23  N.  R  145. 

Fob  Cases  fbom  Other  States, 
See  41  Cent.  Dig.  Quo  \V.  8  19. 
See,  also,  32  Cyc.  pp.  1425,  1426;  note, 
63       R.  A.  761. 

g  19.    Forfeiture   of   franchise  and 

dissolntion  of  corporation. 

Exclusiveness  of  remedy,  see  ante,  |  5. 
Information,  see  post,  8  48. 

[a]  (Sop.  1861) 

When  a  corporation  does  or  omits  acts 
which  amount  to  a  forfeiture  of  its  charter,  or 
exercises  powers  not  conferred  by  such  charter, 
an  information  may  be  sustained  against  it. 
Ind.  Pr.,  p.  551,  2  Rev.  St.  p.  198.— Danviile  & 
W.  h.  Plank-Road  Co.  t.  State  ex  rel.  Kennedy, 
16  Ind.  456. 

[b]  (Sap.  1876) 

An  information  in  the  nature  of  quo  war- 
ranto, as  provided  by  Code,  8  749,  will  not  lie 
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against  persons  incorporated  aa  a  railroad  com- 
panr,  on  tbe  grounds  that  they  do  not  intend 
to  conatniet  tiie  whole  of  the  road  described 
in  the  artidea  of  association,  and  that  they  in- 
tend to  make  use  of  their  organisation  for  the 
pnrpoM  of  condemning  private  property.— State 
ex  rel.  Cofer  t.  Kfngen,  51  Ind.  142. 

[C]    (Sap.  1879) 

An  information  in  the  nature  of  quo  war- 
ranto lies  to  compel  the  winding  up  of  an  il- 
l^lly  organized  corporation.— Albert  T.  State 
ex  rel,  Atkinson,  65  Ind.  413. 

Fob  Gases  fkou  Otheb  States, 
See  41  Cent.  Dig.  Quo  W.  S  20. 
See,  also,  32  Cyc.  pp.  1427,  1428. 

S  20.  Ezerolso  of  oorporata  ofic*. 

Jurisdiction,  see  post,  {  27. 

[a]  (Siiv.  1862) 

Quo  warranto  lies  to  oust  directors  of  a 
corporation  where  Illegally  elected.— Covington 
Coal  Creek  &  J.  Plank  Road  Co.  T.  Moore, 
8  Ind.  510. 

[b]  [Sap.  1882) 

Quo  warranto  Is  the  proper  remedy  for  re- 
moving cHrectors  of  a  bank.~Smitb  t.  Bank  of 
State  of  Indiana,  18  Ind.  327. 

The  validity  of  an  election  of  corporate  of- 
ficers Is  to  be  determined  by  quo  warranto  or 
inf(»ination  In  tbe  nature  of  quo  warranto.- Id. 

For  Cases  fbou  Otheb  States, 

See  41  Cent.  Dig.  Quo   W.  |  21;  12 

Cent.  Dig.  Corp.  |  1222. 
See,  also.  10  Cyc.  pp.  750-755  ;  82  Cyc.  pp. 

1426,  1427. 

}24.  P«nou  emtltlad  to  rall«f  . 

[a]  (SUP.18SS) 

Where  snbscriptions  to  the  capital  stock  of 
a  corporation  were  received  through  i^nts 
under  tbe  superintendence  of  tbe  state,  tbe 
state,  on  an  Information  in  the  nature  of  a  writ 
of  quo  warranto  against  the  corporation,  cannot 
charge  the  corporation  as  subsequently  organ- 
ized with  the  bad  faitb  of  those  who  controlled 
tbe  original  subscriptions.— McGullocb  t.  State, 
11  Ind.  424. 

[b]  (S«p,  isw) 

Under  Code,  8  749,  aathorizlog  an  informa- 
tion against  a  person  for  unlawful  exercise  of  a 
franchise,  by  one  claiming  an  interest  therein, 
an  information  cannot  be  filed  by  one  having  no 
interest  therein,  but  his  remedy  is  by  injunction. 
—State  ex  rel.  Davis  v.  Smith,  82  Ind.  213. 

[c]  (Sap.  19093 

Under  Bums'  Rev.  St  1001,  SI  1145,  114G 
(Rev.  St  1881.  »  1131.  1132;  Horner's  Rev. 
St  1001,  81  1131.  1132),  antborizing  quo  war- 
ranto to  deteimlne  right  to  hold  an  office  on 
relation  of  a  private  citlsen  only  when  be  claims 
an  interest  in  the  office,  it  Is  not  enough  that 
he  is  a  citiien  and  taxpayer.— State  ez  rel.  An^ 
trim  V.  Reardon,  68  N.  E.  369.  161  Ind.  249. 


[d]    (Svp.  1909) 

A  person  who  received  neither  a  majority 
nor  a  plurality  of  tbe  votes  cast  for  candidates 
for  a  public  office  bas  no  sucb  interest  in  the 
office  as  entitles  bim  to  maintain  quo  warranto. 
—State  ex  reL  Davis  v.  Johnson,  80  N.  E.  SOX 

Fob  Cases  rsoH  Othkb  States, 
See  41  Cent.  Dig.  Quo  W.  |  27. 
See,  also,  82  Cyc.  pp.  1440, 1441. 


n.  JVBISDIOnOH.  pbooeedihos, 

AKD  RELIEF. 

Power  of  prosecuting  attorney  to  bring,  see 
Distbict  and  Pbosecuting  Attobnkts,  I  9. 
Right  to  trial  by  jury,  see  Jubt,  8  10. 

8  26.  Form   of  remedy   mad  eoadltloHS 
preeedemt* 

M  (Sup.  18S3) 
The  provision  in  the  Constitution  (article 
1,  S  12)  that  no  person  shall  be  put  to  answer  to 
any  criminal  charge,  but  by  presentment,  in- 
dictment, etc.,  does  not  prohibit  a  quo  warranto 
information.— President,  etc.,  of  Bank  of  Vin- 
cennes  v.  SUte,  1  Blackf.  2C7, 12  Am.  Dec  234. 

Fob  Cases  fbom  Otheb  States, 
See  41  Cent.  Dig.  Quo  W.  8  28. 
See,  also,  32  Cyc  pp.  1436.  1437. 

fST.  JnrisdlotlOB. 

Exclusive    or   concarrent   Jnrisdiction,  see 

Courts,  f  472. 

[a]  (8np.l869) 

The  court  of  common  pleas  has  concurrent 
jurisdiction  with  the  circuit  court  of  a  proceed- 
ing by  information  for  tbe  usurpation  of  the 
office  of  director  of  a  corporation;  the  proceed- 
ing being  a  "civil"  case  within  the  meaning  of 
the  act  of  18ri9,  giving  tbe  two  courts  concur- 
rent jurisdiction  In  civil  caaes.- Beckett  v. 
Houston,  32  Ind.  393. 

[b]  (Sap.  1S70) 

The  court  of  common  pleas  has  jurindic- 
tion  of  an  information  in  the  nature  of  a  quo 
warranto  for  usurping  an  office. — Qass  t.  State 
ex  rel.  Clark,  34  Ind.  425. 

[c]  (Sup.  1S73) 

An  information  In  the  nature  of  a  quo 
warranto  to  declare  a  corporation  dissMved  may 
be  filed  in  the  court  of  common  pleas  by  the 
district  attorney  in  tbe  same  manner  as  it 
might  be  filed  by  tbe  prosecuting  attorney  in 
tbe  drcuit  court. — State  ex  rel.  Ford  t<  Kan- 
kakee Valley  Draining  Co.,  42  Ind.  853, 

Fob  CABm  fbou  Otheb  States. 
See  41  Cent.  Dig.  Quo  W.  §  20. 
See,  also,  32  Cyc  pp.  1428-1430. 

8  28.  Tenve. 

Proceeding  against  coipoMtion,  see  Cobpoba- 

TION8,  8  503. 
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a  a  QUO  warranto  to  try  the  title  to  th« 
of  lieutenant  governor  of  Indiana,  where 
espondent  resides  in  Ablen  county,  and 
formation  is  filed  in  Marion  county,  there 
absolute  failure  of  jurisdictioQ;  and  the 
ne  court  is  under  no  obligation,  in  re- 
ig  the  case  on  appeal,  to  "give  a  state- 
in  writing  of  each  question  arising  in 
•cord,  •  •  •  and  the  decision  of  the 
thereon,"  as  provided  by  Const,  art.  7,  i 
Dbertson  v.  State  ez  xel.  Smith,  100  Ind. 
I  N.  E.  582,  643. 

(Ssp.  1900) 

lie  prosecating  attorney,  who  has  filed 
iormatioD  in  the  nature  of  a  quo  warranto 
>  proper  county,  on  faia  own  relation,  as 
rized  by  Bums'  Rev.  St.  18&4,  |  114G,  re- 
relator  in  such  proceeding  tbouRh  the 

is  afterwards  changed  to  another  county, 
liver  R.  Co.  v.  State  ex  rel.  Kistler,  57 

388,  135  Ind,  433. 

i^ASES  FROM  Ornsa  States, 
a  41  Cent.  Dto.  Quo  W.  S  30. 
«,  also,  32  Cyc.  pp.  1429,  1430. 

Time  to  sue,  limitations,  and  laches, 

ition  of  action  by  state  to  forfeit  cor- 
ite  franchise,  see  Liuitation  or  Ac- 
;b,  {  11. 

(Snp.  1882) 

IThere  a  turnpike  company  has  acted  under 
»  of  incorporation,  defective  in  not  set- 
mt  a  route,  for  19  yean,  quo  warranto 
It  those  holding  the  franchises  Is  barred 
e  lapse  of  time.— State  ex  rel.  Sleeth  v. 
u,  87  Ind.  171. 

(Sap.  1890) 

.  petition  filed  by  one  asserting  his  claim 
office  on  the  ground  that  his  competitor 
lot  eligible  was  prematurely  filed  when  it 
led  before  the  time  for  defendant's  induc- 
ito  office,  and  his  eligibility  at  the  time  of 
■ction  was  immaterial,  inasmuch  as  his  in- 
Ity  to  prevent  bis  entering  the  office  must 
at  the  time  fixed  for  his  term  to  begin. — 
a  T.  Goben,  23  N.  E.  619,  122  Ind.  113. 

;;!a8es  fbou  Otheb  States, 
a  41  Cent.  DIO.  Quo  W.  H  31-33. 
«,  also,  82  Cyc.  pp.  1430-1432;  note,  52 
Am.  St  Rep.  312, 

Pmrtiea  plaintiff  or  petitltmars. 

(Sap.  1866) 

ino  warranto  prf>Geedings  may  be  institut- 
a  claimant  for  the  office.— Yonkey  v.  State 
.  Cornelison,  27  Ind.  236. 

(Sap.  1869) 

.n  information,  under  Code,  g§  749,  750, 
e  unlawful  exercise  of  a  franchise,  cannot 
d  on  his  own  relation  by  one  not  the  pros- 
g  attorney,  and  who  has  no  interest  in  the 
lise.— State  ex  rel.  Davis  v.  Smith,  32  Ind. 


[c]  f  Snp.  1878) 

Under  Act  March  la  1873.  |  9  <1  Rev.  St 
1876,  p.  151),  providing  that  where  the  proper 
officer  shall  neglect  for  12  months  to  sue  to  ift- 
cover  any  property  which  has  escheated  to  the 
state,  the  attorney  general  shall  institute  and 
prosecute  "all  necessary  proceedings"  to  compel 
the  recovery  of  any  such  property,  he  may  file 
an  information  in  the  nature  of  a  qno  warranto, 
in  the  name  of  the  state,  on  his  own  reiatioa, 
to  recover  for  the  use  of  the  common-school  fund 
the  possession  of  real  estate  whidi  has  escheat- 
ed to  the  state  for  want  of  heirs  or  kindred  ea- 
titlod  to  Inherit.— State  ez  rel.  Attorney  General 
v.  Meyer,  03  Ind.  33. 

[d]  (Sap.  1882) 

A  defeated  candidate  not  entitled  to  the  of- 
fire  in  any  event  cannot  maintain  qno  warranto 
against  an  opponent  who  Is  not  entitled  to  the 
office,  although  the  state  might  institute  proceed- 
ings to  oust  him.— State  ex  rel.  Daniels  r.  Biel- 
cr,  87  Ind.  320. 

Fob  Oases  from  Otiier  States, 

See  41  Cent.  Dig.  Quo  W.  ||  38-43. 
See.  also,  32  Cyc.  pp.  1440-1444. 


S33. 


Pvblle  oAoera. 


[a]  (Snp.  1898) 

Under  Acts  1897,  p.  288,  pronding  that 
the  term  of  county  treasurer  shall  begin  on  the 
1st  day  of  January  next  following  the  term  itf 
the  present  incumbent,  which  expired  in  8ep> 
temher,  the  treasurer-elect  is  not  qualified  to 
enter  on  the  discharge  of  the  duties  of  the  of* 
fice  until  the  succeeding  January,  and  henoe 
has  no  "interest,"  within  Rev.  St  1804.  %  1146 
(Rev.  St.  1881,  I  1132;  Horner's  Rev.  St  1897. 
§  1132).  BO  as  to  entitle  him  to  be  a  relator  la 
an  information  to  oust  the  incumbent  Iwfore  the 
succeeding  January.— Scott  v.  State  ex  ret. 
Gibbs,  52  N.  E.  1C3, 151  Ind.  556. 

[b]  (Snp.  1903) 

Arts  1899,  p.  500,  c.  218.  as  amended  by 
Acts  1901,  p.  311,  c,  140,  pertaining  to  the  su]>- 
prcRfion  of  mob  violence,  vacates  the  office  of 
slieriff  on  the  lynching  of  a  prisoner,  and  re- 
Quires  the  coroner  to  exercise  the  duties  of  the 
office  until  a  sheriff  is  elected  or  appointed,  or 
the  former  sheriff  reinstated.  Held,  that  quo 
warranto  by  the  coroner  will  not  lie  to  oust  the 
ttherilf,  under  a  claim  of  right  to  exercise  the 
duties  of  the  office  under  such  net,  since  BuruH' 
Hev.  St.  1901,  §§  1145,  1140,  limit  that  action 
to  the  prosecuting  attorney  or  a  person  who 
claims  "an  interest  in  the  office."  and  not  mere- 
ly an  interest  in  the  duties  pertaining  to  the  of- 
fice.—-State  ex  rel.  Maxwell  v.  Dudley,  OS  N.  E. 
899,  IGl  Ind.  431. 

Fob  Cases  from  Otdeb  States, 
See  41  Cent.  Dig.  Qud  W.  §  40. 
See,  also.  32  Cyc.  pp.  1441,  1442;  note,  1 
U  R.  A.  (N.  S.)  826. 
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1 34.  ^—  .Prints  perioiu. 
[a]  (Sap.  180) 
Under  Code,  i  750,  authorizing  Information 
by  tbe  prosecuting  attorney,  "or  by  any  other 
person  on  bts  own  relation  vbenever  he  claims 
an  Interest  in  tbe  franchise  or  corporation  which 
is  tbe  subject  of  the  information,"  stockholders 
claiming  to  bare  been  legally  elected  directbrs 
thereof,  but  prevented  from  exercising  the  same 
by  usurpation  of  defendants,  may  file  informa- 
tion on  their  own  relation,  without  tbe  prosecut- 
ing attorney.— Beckett  v.  IXouston,  32  Ind.  3U3. 

Fob  Cases  fbou  OrnER  States, 
See  41  Cent.  Dig.  Quo  W.  S  41. 
See,  also,  82  Oyc.  pp.  1442,  1443. 

8  37.  Parties  defendant  or  respondents. 

For  Casks  fbou  Otheb  States, 

See  41  Cent.  Dig.  Quo  W.  SS  44,  45 ;  Vi 

Cent.  Dig.  Corp.  {  80. 
See,  also.  32  Cyc.  pp.  1445-1447. 

{38.  ^—  In  cenerol. 

[a]     (Sop.  1873) 

Proceedinga  for  usurpation  of  a  corporate 
franchise  must  be  against  the  persons  assuming 
to  act  as  a  corporation,  and  not  against  tbe  cor- 
poration by  name.— Mud  Creek  Draining  Co.  v. 
State  ex  rel.  Marley,  43  Ind.  236. 

For  Cases  prom  Otheb  States, 

See  41  Cent.  Dig.  Quo  W.  I  44;  12  Cent. 

Dig.  Corp.  8  80. 
See,  also,  32  Cyc.  pp.  1443,  1446. 

846.  Pleading. 

Aider  by  verdict  or  Judgment,  see  Pleading, 
8  433. 

Consistency  or  repugnancy  of  allegations,  see 

pizadino,  8  21. 

Fob  Cases  from  Other  States, 

See  41  Cent.  Dig.  Quo  W.  88  48-^. 
See.  also.  32  Cyc.  pp.  1447-1459. 

S  48.  —  Information. 

[a]  (Snp.  1843) 

An  information  in  the  nature  of  a  quo  war- 
ranto, under  Rev.  St.  1838,  p.  408,  should  be 
exhibited  by  the  proBecuting  attorney,  on  the  re- 
lation of  A.  B.,  etc.,  and  not  by  tbe  relator  him- 
self.—Elaton  T.  State  ex  reL  Baird.  7  Blackf.  65. 

[b]  (Bap.  1859) 

An  averment  la  tlie  Information  In  quo  war- 
ranto proceedings  against  a  corporation,  bajsed 
on  the  fact  that  persous  appointed  under  the  act 
authorizing  the  incorporation  of  the  corporation 
acted  fraudulently  in  preventing  persons  de- 
sirous of  subscribing  for  stock  that  tbe  persons 
elected  directors  had  before  and  at  the  time  of 
their  election  full  knowledge  of  all  the  facts,  is 
bad ;  it  not  being  averred  that  such  persons  or 
any  of  them  were  stockholders  when  tbe  cor- 
poration became  a  corporation  or  parties  in  in- 
terest when  the  suit  was  commenced.— McCul- 
loch  V.  State,  11  Ind.  424. 


[c]  <Sap.  1861) 

A  prayer  for  relief  at  the  clme 
formation  should  be  taken  distributi 
a  prayer  at  the  end  of  each  paragri 
necessary. — State  ex  rel.  Brown  v.  ] 
Ind.  46,  79  Am.  Dec.  405 ;  Matlock  i 
&  I.  C.  R.  Co.,  Id.  170. 

[d]  (Sap.  1S6I) 

A  quo  warranto  information  aga 
poration  for  a  forfeiture  of  its  charl 
inform  the  court  under  what  law  thi 
tion  was  orf^anized  and  acting,  so  tb 
know  what  its  powers  and  duties  i 
ville  &  W.  L.  Plank-Road  Co.  v.  Sti 
Kennedy.  16  Ind.  456. 

[e]  (Sap.  186S) 

A  complaint  by  quo  warranto 
plank  road  company  most  aver  the  t 
corporation  or  tbe  date  of  organfza 
the  court  may  know  by  what  atatui 
cision  is  to  be  governed.— Coving 
Plank-Road  Co.  v.  Van  Sickle,  18  I 

[f]  (Snp.  1866) 

On  an  information  in  the  nature 
warranto  to  try  the  right  to  a  con 
filed  by  one  who  claims  the  office  urn 
pointment  from  the  county  board,  ' 
appointment  is  alleged  to  have  been 
a  time  when  the  county  board  could 
been  in  regular  session,  it  was  not 
to  allege  the  giving  of  the  requested 
convene  the  tward  in  special  session 
legation  that  the  appointment  was 
the  lioard  was  sufficient. — Yonkey  t. 
rel.  Cornelison,  27  Ind.  23G. 

It  is  not  necessary  that  one  wh< 
an  information  in  the  nature  of  a  quo 
to  enforce  hia  right  to  an  office  undi 
ten  appointment  by  the  board  of  co 
missioners  aliould  file  with  the  info: 
copy  of  tile  proceedings  of  the  boar 
missionen*.  sbowlng  tbe  appointment 
formation  is  not  a  pleading  founded  < 
ten  instrument,  within  the  meaning 
7S  of  the  Code.— Id. 

r«l    (Sop.  1869) 

Where  the  information  in  the 
quo  warranto  against  a  gravel  road 
alleged  that  the  company  did  not  fib 
of  the  articles  of  association  "with  t 
er  of"  the  county  In  which,  etc.,  it 
a  reasonably  certain  averment  that  tl 
were  not  filed  in  the  recorder's  office, 
ed  by  statute. — State  ex  rel.  O'Brien 
hem  &  Z.  Gravel  Road  Co.,  32  Ind. 

An  information  in  the  nature 
warranto  against  a  gravel  road  comp 
it  bad  been  attempted  to  organize 
act  of  1S52,  as  amended  in  1859  (1  C 
p.  474),  alleged  tliat  the  pretended  i 
association  did  not  Ht  forth  tbe  nai 
ed  by  the  company,  or  contain  an 
description  of  the  line  of  tbe  routi 
place  from  and  to  which  it  was  pi 
construct  the  road,  or  tbe  amonnt  Oi 
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ock  of  tbe  company,  or  th«  number  of 
into  which  it  was  divided,  or  the  names 
lacee  of  residence  of  the  siibseribera  and 
Dount  of  Btock  rabscribed  by  each.  Held, 
Durrer,  that  the  Information  alleged  Buf- 
facts.— Id. 

(Sap.  1S73) 

n  information  against  a  corporation  in  its 
ate  name,  charging  that  it  has  not  been 
organized,  etc.,  is  bad  for  not  being 
it  against  certain  persons  claiming  to  be 
toration.  When  it  is  brought  into  court 
corporate  name,  its  existence  as  a  corpo- 
is  admitted. — Mud  Creek  Draioing  Co. 
te  ex  rel.  Marley,  43  Xnd.  230. 

(§ap.  1875) 

n  information  as  provided  by  Code.  S 
Lgainat  persons  acting  as  a  corporation, 
allege  that  they  have  bo  acted  within  the 
-State  ex  tel.  Cofer  t.  Kingan,  51  Ind. 


IThere  an  Information  ia  filed  by  a  pri- 
lersoQ  to  oust  the  incumbent  from  an  of- 
nd  to  instate  the  relator  therein,  it  must 
facts  showing  that  the  relator  is  entitled 
:h  office.— (Sup.  1878)  Reynolds  v.  State 
,  TituB.  61  Ind.  392;  (1883)  State  ex  Pel. 
r.  Long,  91  Ind.  351:  (ISSII)  State  ex  rel. 
T.  Hyde,  121  Ind.  20,  22  N.  E.  G44. 

(Sap.  1S78> 

n  information  In  the  nature  of  a  quo 
Qto  filed  by  a  claimant  to  an  office  which 
lot  contain  an  averment  that  such  claim- 
as  eligible  or  of  facts  which  would  show 
le  was  eligible  at  the  date  of  the  el(>ction 
!  office  in  controversy,  nor  an  averment 
t  such  election  he  had  received  tbe  high- 
imber  of  votes  given  for  said  office,  is 
'  defective. — Reyoolda  t.  State  ex  rel. 
61  Ind.  392. 

(Sap.  1ST9) 

n  information  in  the  nature  of  quo  war- 
was  brought  in  the  name  of  the  state  of 
la,  on  the  relation  of  a  prosecuting  nt- 
,  against  certain  persona  named  therein 
"pretended  officers  of  the  so-called  city 
alleging  that  they  were  assuming  to 
the  capacity  of  such  officers  in  doing  the 
s  official  acts  ordinarily  done  by  such  of- 
On  demnrrer,  held,  that  it  would  be 
□ed  both  that  said  "C'ity  of  II."  was 
irorporated,  and  that  the  defendaats  were 
rfully  elected  officers,  and  that,  therefore, 
formation  not  being  bronght  within  the 
ions  of  section  749  of  the  Code,  it  was 
lorized  thereby.— Stultz  v.  State  ex  rel. 
,  6S  Ind.  492. 

(8«p.  USl) 

be  incorrect  designation  of  an  individual 
r  in  an  information  in  quo  warranto  as 
cuting  attorney"  is  surplusage,  and 
be  stricken  on  motion. — State  ex  rel. 
I  T.  Peterson.  74  Ind.  174. 


[Q]  <Snp.  1SS2> 
An  Information  under  Rev.  St  1870,  p. 
298,  §  749,  providing  that  an  information  may 
be  filed  against  any  corporation  where  any  an- 
sociation  of  persons  acts  within  the  state  as  a 
corporation  without  being  legally  incorporated, 
is  sufficieot,  where  it  appears  that  defendants 
pretended  to  be  organized  as  a  corporation,  and 
exercispd  corporate  powers,  when  they  were  not 
so  organized. — State  ex  rel.  Collings  t.  Beck,  til 
Ind.  SOO. 

[o]     (Sup.  18S4) 

An  information  to  oust  an  officer  of  a  prt* 
rate  corporation,  alleging  that  he  was  elected 
at  an  illegal  meeting  and  deceived  tiie  relaton 
as  to  the  time  of  such  meeting,  need  not  allege 
that  the  relators  would  have  voted  against  him 
if  present.— ArmingtOD  t.  State  ex  rel.  Edwards, 
95  Ind.  421. 

[p]    (Sup.  18S7) 

An  information  in  a  proceeding  in  the  na- 
ture  of  a  quo  warranto  to  test  the  legality  of 
the  organization  and  incorporation  of  a  city, 
which  avers  that  a  census  was  not  taken  as  re- 
quired by  law,  and  that  a  majority  of  the  le- 
gal voters  of  the  town  did  not  vote  In  favor 
of  the  adoption  of  a  city  charter,  but  wbicli 
fails  to  aver  that  the  clerk  and  inspector  did 
not  do  their  duty,  and  make  a  suitable  record, 
as  required  by  law.  Is  bad  on  demnrrer,  be- 
cause such  record,  which  it  will  be  presumed 
was  made  by  the  officers  in  accordance  with 
their  duty  Is  conclusive  as  to  all  questions  ex- 
cept as  to  whether  a  majority  of  the  votes  cast 
were  in  favor  of  the  proposed  change.— State  ex 
rel.  Prllliman  v.  Town  of  Tipton,  10&  Ind.  73, 
9  N.  E.  7(H. 

The  averment  that  a  majority  of  the  le- 
gal voters  did  not  vote  in  its  favor  is  not 
equivalent  to  an  averment  that  a  majority  of 
the  votes  cast  were  not  favorable. — Id. 

An  information  by  a  private  citizen  of  a 
place  to  test  the  legality  of  its  organixation  bb 
a  city,  which  does  not  show  tiiat  he  did  not 
vote  in  favor  of  adopting  a  ci^  charter,  or 
otherwise  concur  in  the  proceedings  of  which 
he  complains,  Is  bad  oo  demurrer.— Id. 

to]    (Sap.  1887) 

An  information  in  the  nature  of  a  quo 
warranto,  on  the  relation  of  an  individual,  to 
determine  tbe  right  to  an  office,  should  contain 
a  plain  statement  of  facts  as  to  the  grounds  of 
the  relator's  claim,  so  as  to  show  his  title  to 
the  office,  and  interest  in  the  matter,  but,  as  it 
is  governed  by  the  rules  applicable  to  pleadinga 
in  civil  actions,  it  may  be  sufficient  on  demur- 
rer, although  such  facta  are  stated  in  such  gen- 
eral and  indefinite  terms  that  a  motion  to  maki^ 
more  specific  and  certain  would  lie. — Joues  i . 
State  ex  rel.  Snodgrass,  112  Ind.  193,  13  N.  £. 
41G;  Barrett  v.  State  ex  reL.  Marshall,  112 
Ind  322.  13  N.  R  (J77. 

[r]    (Sup.  is»0) 
An  Information  alleging  facta  showing  thn 
date  of  relator's  appointment  to  an  office,  that 


MgMt  Is  eo^^llaA  oa  tke  Key-Kwabw  Byatm.  For  e^U—tioa,  ■••  pasa  lii. 


Digitized  by 


GoogT||||||^ 


QUO  WARRANTO,  II. 


there  was  at  the  time  a  Tacancy  in  the  office, 
that  relator  was  eligible  and  was  duly  appoint- 
ed by  the  Rovernor.  that  defendant  has  usurp- 
ed and  itlpgally  held  the  office,  and  maWinK  a 
demand  for  the  office,  states  facts  sufficient  to 
entitle  relator  to  be  Riren  possession  of  tlie  of- 
fice.—State  ex  rel.  Worrell  v.  Peelle,  121  Ind. 
405,  22  N.  E.  G54. 

fa]  (8vp.  1^) 
An  information  in  a  suit  for  the  posBPs- 
sion  of  the  office  of  director  of  the  department 
of  Koolocy  and  natural  resources  of  the  Rtate. 
which  allef:os  that  the  relator  pogm^sea  all  the 
necessary  qualifications  for  the  office,  is  not 
had  for  failing  to  assert  that  be  in  sicilled  In 
the  science  of  geology.— State  ex  rel.  CoUett  v. 
Gorby,  23  N.  E.  678,  122  Ind.  17. 

[t]  (Sup.  1891) 
An  information  f^atnst  alleged  usurpers' 
of  a  corporate  franchise,  alleging  that  relator 
"claims  an  interest  in  the  corporation  and  fran- 
chise," states  a  conclusion  of  the  pleader,  and 
Is  insufficient,  nnder  Code,  fi  1133,  which  re- 
quires the  information  to  "consist  of  a  plain 
statement  of  the  facts  which  constitute  the 
grwunds  of  the  proceeding."— State  ex  rel.  Hat- 
field T.  IreUnd,  130  Ind.  77,  20  N.  E.  300. 

lu]     (Sv».  1895) 

Rev.  St.  1S94,  |  1145  (Rev.  St  1881,  i 
1131).  provides  that,  when  any  association  or 
number  of  persona  shall  act  as  a  corporation 
without  being  legally  incorporated,  an  informa- 
tion may  be  filed  against  them.  Held,  that  an 
information  stating  that  defendants,  without 
having  been  incorporated,  are,  and  since  a  cer- 
tain time  have  been,  usurping  the  franchise  of 
a  corporation  under  a  name  specified,  and  by 
that  name  pleading  in  a  certain  court  of  Indi- 
ana, and  contracting,  and  attempting  to  acquire 
and  use  streets  in  a  certain  city  in  Indiana  for 
the  purpose  of  constructing  and  operating  a  street 
railway  thereoTCT,  is  sufficient  aa  to  the  acting 
as  a  corporation,  and  as  to  acting  as  such  in 
Indiana.— Smith  v.  State  ex  tel.  Ilamill,  140 
Ind.  343,  39  N.  E.  1000. 

[T]    (Sup.  1S98) 

Rev.  St.  1804,  I  1145,  nibd.  2  (Rev.  St. 
1881,  !  1131,  subd.  2),  provides  that  "an  in- 
formation may  be  Sled  •  •  *  whenever  any 
public  officer  shall  have  done  or  suffered  any 
act  which  by  the  provision  of  law  shall  work 
a  forfeiture  of  his  office."  Held,  that  an  in- 
formation  filed  for  the  purpose  of  ousting  a 
township  trustee,  on  the  ground  that,  since  be 
entered  upon  the  duties  of  hia  office,  he  accept- 
ed the  office  of  postmaster.  Is  insufficient,  when 
it  does  not  show  that  the  salary  attached  there- 
to exceeds  the  amount  excepted  in  Const,  art. 
2,  S  9,  providing  that  no  person  shall  hold  more 
tlian  one  lucrative  office,  except  deputy  post- 
masters, when  their  compensation  does  not  ex- 
ceed $90  per  annum. — Bishop  v.  State  ex  rel. 
Uriner,  48  N.  E.  1038,  140  Ind.  223,  30  L.  R. 
A.  :i78,  03  Am.  St.  Rep.  270. 


[w]    (Sap.  1898) 

An  information,  in  the  natnre  < 
warranto,  to  dissolve  a  corporation,  ui 
St.  1S94,  S  1145  (Horner's  Rev.  St. 
1131),  providing  that  such  informal 
be  filed  against  a  corporation  where  i 
omits  acts  amounting  to  a  forfeitui 
rights  as  a  corporation,  or  when  it 
powers  not  conferred  by  law,  which  ie 
lege  that  defendant  is  a  corporation 
rated  under  the  laws  of  the  state,  i 
defective  on  demurrer,  since  that  fa< 
be  presumed.— State  ex  rel.  Snyder  v. 
Gas  &  Oil  Min.  Co.,  51  N.  E.  1007, 
505. 

[K]    (Sap.  18») 

An  averment  In  an  laformatit 
Bums*  Rev.  St  1804,  |  1145,  to  detei 
title  to  an  office,  that  the  relator  was 
to  be  elected  and  to  hold  the  office." 
fact,  and  not  a  conclusion,  and  la  aufl 
the  facts  constituting  eligibility  nee* 
pleaded;  the  statute  requiring  only  thi 
formation  shall  consist  of  a  plain  stai 
the  facts  constituting  the  gi^unda  of 
ceeding.— Jones  v.  State  ex  reL  Wils( 
E.  229.  153  Ind.  440. 

[yl    (Sup.  19C0) 

An  information  in  proceedings  by 
against  a  railroad  corporation  to  dccli 
feiture  of  its  franchises  on  the  groun 
has  ceased  to  engage  in  the  business  1 
it  was  organized,  and  has  surrender* 
corporate  property  and  franchises  t( 
company  ia  order  to  destroy  compe 
good,  though  it  fails  to  allege  that  i 
are  prohibited  by  statute,  or  that  pub! 
lias  resulted  therefrom.— Eel  River  I 
State  ex  rel.  Kistler,  57  N.  E.  388, 
4,'I3. 

[yy]   (Sup-  1903) 

Under  Const,  art.  15,  8  4.  provi 
every  person  elected  or  a  ppointed 
shall,  before  entering  on  the  duties 
take  an  oath  to  support  the  Oonstitt 
an  oath  of  office ;  and  Burns'  Rev.  S 
(Horner's  Rev.  St.  }  5;'fl9),  requiring  < 
cer  and  every  deputy,  before  enterin 
official  duties,  to  take  an  oath  to  su; 
Constitution  and  to  discharge  the  dut 
office;  and  section  2131,  Burns*  Rev. 
lion  2044,  Horner's  Rev.  St),  requi 
cers  to  give  bond  before  performing  t 
of  their  offices— an  information  in  tl 
of  quo  warranto  is  fatally  defective  i 
to  allege  that  relator  has  taken  the 
oath  or  given  the  required  bond. — Sta 
Keifer  t.  Wheatley.  60  K.  E.  684,  100 

[I]  (S«p.lB(tt) 

An  Information  in  the  nature  of  a 
ranto  to  oust  defendant  from  the  offi< 
tice  of  the  peace,  which  avers  sub 
that  plaintiff  and  another  were  dniy  el 
commissioned  as  justices  in  a  certain 
and  that  defendant,  who  was  not  elt 
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led  a  certificate  of  election  and  a  commls- 

I.  and  proceeded  to  perform  the  duties  of 
:ice  in  such  township,  but  which  fails  to 
w  that  the  office  which  defendant  claims  and 
duties  of  which  he  performs  is  the  office  to 
ch  relator  is  entitled,  is  insufficient. — State 
rel.  Strass  v.  Tancey,  Qd  N.  E.  155,  161  Ind. 

H    (Sap.  1907) 

Within  Burns'  Ann.  St.  1901,  §§  1145, 
6,  providing  that  an  informatioo  ma;  tte 
I  against  a  person  unlawfully  holding  a  pub- 
office  by  any  person,  on  his  own  relation, 
n  he  claims  an  interest  in  the  office,  one  has 
BDch  an  interest  in  the  office  held  by  the 
who  received  the  most  votes  therefor  merely 
luse  he  received  the  next  highest  number  of 
«,  and  the  person  who  received  the  roMt  was 
igible.  nnlesR  the  votes  for  such  person  were 
with  full  knowledge  or  notice  of  his  in- 
ibility.  so  tliat,  to  show  bis  right  to  main- 
quo  warranto,  the  information  or  com- 
Dt  must  allege  such  fact. — t^tate  ex  rel. 
vsoQ  T.  Bell,  169  Ind.  61,  82  X.  E.  <iO,  13 
I.  A.  (N.  S.)  1013,  124  Am.  St.  Rep.  203. 

Cases  frou  Otbeb  States, 
See  41  Ceht.  Dia.  Quo  W.  Si  40-52,  59. 
60. 

See.  alw,  82  Cyc.  pp.  1448-1452. 
I.         OoBu^lalxit  or  petition. 

]  (S«p.l8Sl) 

A  complaint  in  an  action  to  recover  cer- 
cburch  property,  alleging  that  the  plain- 
were  the  duly  elected,  qualified,  and  acting 

tees  of  the  charch,  and  ttut  the  defendants 
wrongfally  naurped  the  authority  of  trus- 
and  taken  charge  of  the  property  and  ex- 

ed  the  plaintiffs  therefrom,  and  prayiag  that 

plaintiffs  be  declared  trustees  of  the  charch 
given  possession  of  the  property,  was  not 

urrable.— Creek  r.  State  ex  rel.  Wiles,  77 
ISO. 

]    (Sap.  1884) 

Complaint  on  quo  warranto  against  a  cor- 
tion,  setting  forth  in  the  same  parn^iraph 
ral  illegal  acts,  must  be  construed  as  a  sin- 
paragraph,  and,  if  the  acts  are  contra- 
iry,  the  paragraph  is  bad.— State  ex  rel. 
lett  T.  Foulkea,  94  Ind.  493. 

I    (Sap.  1889) 

In  an  action  against  a  turnpike  corpora- 
particularly  where  it  is  sought  to  temil-' 
ita  existence,  the  complaint  must  show  by 
er  averment  when  the  corporation  wa:^  or- 
Bed  or  under  what  law  it  was  created.— 
vfordsville  &  S.  W.  Turnpike  Co.  v.  Fletch- 
104  Ind.  97,  2  N.  E.  243. 

I    (Snp.  1888} 

Acts  1885,  p.  68,  provides  that  the  terms 
>unty  commissioner  for  each  district  sliall 
etermined  by  calculating  periods  of  three 
s  from  the  end  of  the  term  for  which  the 
nissioner  for  that  district  was  elected,  on 
arganisation  of  the  board  of  commisaioners 


for  the  county.  A  complaint  on  quo  warranto 
averred  that,  on  the  organization  in  1839  of 
the  county  into  districts  for  the  election  of 
coimtj-  commiaHioners,  a  commissioner  for  dis- 
trict No.  2  was  elected  and  qualified  to  serve 
for  a  term  of  three  years,  and  the  succession 
of  said  otBce  and  the  terms  thereof  have  been 
continuous  until,  etc.  Held  not  an  averment  as 
to  when  the  board  of  commissioners  of  th^ 
county  was  organized,  nor  when  the  term  of 
the  first  conimi.ssioner  elected  for  the  Second 
district  ended,  and  that  the  complaint  was- 
therpfore  defective.— State  ex  rel.  Ewlng  t.  Bell^ 
116  Ind.  1,  38  N.  E.  263. 

For  Cases  from  Other  States, 

See  41  Cent.  Dig.  Quo  AV.  §S  49-52,  59, 
60. 

See.  also,  32  Cyc.  pp.  1448-1452. 

§  50.    Plea  or  aaawer. 

[a]  (Sup.  1B35) 

An  answer,  in  quo  warranto  to  try  title 
to  office,  that  on  a  recount  of  the  ballots  de- 
fendant was  shown  to  have  the  highest  number 
of  votes,  is  sufficient.— State  ex  tel.  Waymire  t. 
Shay,  101  Ind.  36. 

For  Cases  fbou  Otueb  States, 

See  41  Cent.  Dm.  Quo  W.  H  53-56. 
See,  also,  32  Cyc.  pp.  1453-1455. 

SB2.  —  Demnrrer. 

Form  and  requisites  of  demurrer  in  general,  see 
Pleading,  }  201. 

[k]  (Sup.  1878) 
A  motion  to  make  an  information  in  the 
nature  of  a  quo  warranto  more  specific  in  its 
averments  is  the  appropriate  remedy  where  an 
information  containn  an  averment  of  a  fact 
which  is  too  general,  indefinite,  and  uncertain; 
but,  where  the  proper  averment  of  a  necessary 
fact  is  wholly  omitted,  the  defect  is  one  which 
will  be  reached  by  a  demurrer  for  the  want  of 
sufficient  facts.— Reynolds  v.  State  ex  rel.  Titus, 
61  Ind.  392. 

[b]  (9ap.  1881) 

A  demurrer  to  a  plea  reaches  a  defect  In 
the  information.— Elam  v.  State  ex  rel.  Taylor, 
75  Ind.  618. 

For  Casks  from  Otheb  States, 
See  41  Cent.  Dig.  Quo  W.  S  57. 
See,  also,  32  Cyc.  pp.  1458,  1459. 

§  64.    laanes,  proof,  and  Tarianoo. 

[a]  (Snp.  1S73) 
By  a  proceeding  by  information  in  the  na- 
ture of  a  quo  warranto  against  a  corporation 
by  name,  the  state  admits  the  corporate  exist- 
ence, and  defendant  is  not  required  to  set  up 
facts  necessary  to  show  the  validity  of  its  or- 
ganization.—Mud  Creek  Draining  Co.  t.  State 
ex  rel.  Iklarley,  43  Ind.  236. 

Fob  Cases  from  Other  States, 
See  41  Cent.  Dig.  Quo  W.  |  61. 
See,  also,  82  Cyc.  p.  1447. 
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I  BS<  Erldenee. 

[a]  (Sap.  1885) 

Id  quo  wairanto  proceedings  to  try  title 
to  an  elective  office,  the  ballots  actually  cast 
may  be  shown  in  evidence,  and  also  the  Indorse- 
ment made  by  the  inspector  of  election  on  the 
bag  containing  them.— State  ei  rel.  Waymire 
V.  Shay,  101  Ind.  36. 

The  certificate  of  the  commissioners  ap- 
pointed to  recount  the  ballots  cast  at  the  elec- 
tion of  a  township  trustee  is  competent  evi- 
dence in  quo  warranto  proceedings  to  test  the 
title  to  the  office.— Id. 

The  ballots  cast  at  the  election  are  admis- 
sible in  quo  warranto  to  try  title  to  office.— Id. 

On  quo  warranto  to  try  title  to  an  elective 
office,  the  certificate  of  election  is  only  prima 
facie  evidence.— Id. 

[b]  (Sap.  1885)  , 

In  case  of  a  direct  contest  of  Section  be- 
tween two  candidates  claiming  to  have  been 
elected  to  an  office,  the  certificate  of  election 
is  merely  prima  facie  evidence  of  the  election 
of  the  party  therein  named ;  bnt  in  a  proceeding 
by  the  state,  by  information,  to  cost  an  incum- 
bent holding  over  bis  term,  a  certificate  of  elec- 
tion In  favor  of  another  cannot  be  collaterally 
attacked  hy  such  incumbent.— Parmater  v.  State 
ex  rel.  Drake,  102  Ind.  90,  3  N.  E.  382. 

[C]     (Svp.  1886) 

While  it  may  be  safficlent  prima  facie  to 
show  the  filing  of  articles  of  association  and  a 
snbscription  of  the  minimum  amount  of  stock 
required  by  law,  such  showing  is  not  conclusive 
upon  the  state  In  the  proceeding  against  the  cor- 
poration by  Information  in  the  nature  of  a  quo 
warranto.— Holman  v.  State  ex  rel.  Gibson.  5 
N.  E.  702,  105  Ind.  669. 

[d]    (Sap.  1903) 

In  quo  warranto  to  oust  the  incumbent  of 
a  public  office,  the  relator  must  show  a  good 
right  thereto,  and  cannot  recover  on  the  weak- 
nesR  of  respondent'B  right  or  title.— State  ex 
rel.  Keifer  v.  WheaUey,  66  N.  E.  C84,  160  Ind. 
183. 

[•]    (Sup.  IMS) 

In  quo  warranto  for  an  office,  which  the 
relator  resijined  on  condition  that  another  per- 
son, who  was  ineligible,  should  be  appointed  his 
successor,  evidence  that  the  latter,  after  his  ap- 
pointment, proposed,  without  relator's  knowl- 
edge or  authority,  to  resign  bis  rights  for  a 
certain  sum,  was  inadmissible.— State  ex  rel. 
McGuyer  v.  HutT,  172  Ind.  1.  87  N.  E.  141. 

[f]    (Sop.  1909) 

In  the  absence  of  a  showing  that  voters 
bad  either  actual  or  constructive  knowledge  of 
a  candidate's  ineligibility  when  they  voted,  the 
law  will  not  presume  that  they  "willfully  or 
obstinately"  threw  away  their  votes  by  casting 
them  for  a  candidate  known  to  be  ineligible. — 
State  ex  rel.  Davis  v.  Johnson,  89  N.  E.  303. 


Fob  Cases  fboic  Otbxb  States. 

See  41  Cent.  Dig.  Quo  W.  ii  63-65. 
See,  also,  32  Cyc.  pp.  1460,  1461;  note,  100 
Am.  Dec.  208. 

8  57.  Scope  of  iBquliy  SBd  powers  of 

oonrt. 

[a]  (Sup.  1^2) 

Xo  question  as  to  whether  corporators  in- 
tended, in  good  faith,  to  carry  out  the  purposes 
of  their  organization,  can  be  raised  In  quo  war- 
ranto proceedings.— State  ex  rel.  ColUngs  t> 
Beck,  81  Ind.  500. 

[b]  (Sup.  1886) 

A  recount  of  votes  can  be  had  in  quo  war* 
ranto  to  try  title  to  office.— State  ex  rel.  Way- 
mire V.  Shay,  101  Ind.  36. 

The  defendant  in  a  proceeding  by  Informa- 
tion in  the  nature  of  quo  warranto  to  deter^ 
mine  the  title  to  an  office  is  not  bound  to  con- 
fine the  controversy  to  the  single  question  of  the 
force  and  effect  of  the  certificate  of  the  election 
officers,  but  may  go  into  the  merits  of  the  con- 
troversy, and  have  the  question  of  the  title  to 
the  office  finally  settled.— Id. 

Fob  Cases  fboh  Otheb  States, 
See  41  Cent.  Dig.  Quo  W.  S  6& 
See,  also,  32  Cyc.  pp.  1462,  1463. 

§  S8.  Trial  or  hearlns. 

Right  to  trial  by  jury,  aee  Jubt,  S  19. 

[a]     (Sap.  1898) 

A  finding  that  a  person  elected  to  fill  the 
office  of  an  alleged  disqualified  county  commis- 
sioner received  the  highest  number  of  votes  at 
the  election  and  was  given  a  certificate  of  bis 
election  and  qualified  as  such  commissioner  was 
prima  facie  sufficient  to  show  that  he  was  elect- 
ed snd  entitled  to  the  office  in  controversy. — 
Itelender  v.  State  ex  reL  Utz,  49  N.  E.  30,  149 
Ind.  283. 

Fob  Cases  fbou  Otheb  States, 
See  41  Cent.  Diq.  Quo  W.  |  69. 
See.  also,  82  Cyc.  pp.  1462,  1468. 

S  60.  Scope  and  oxteat  of  roUef. 

[a]    (Sap.  1899) 

In  quo  warranto  proceedings  against  a  cor- 
poration, the  court  may  either  declare  a  forfei* 
ture  of  its  corporate  franchises,  or  merely  a  for- 
feiture or  ouster  of  the  rUht  to  cootinne  the 
illegal  act  or  acts  charged  and  established.— 
State  ex  rel.  Snyder  v.  Portland  Natural  Gas  & 
Oil  Co.,  53  N.  E.  1089,  153  ^nd.  483,  74  Am. 
St  Rep.  314.  ^ 

Fob  Cases  psoh  Otheb  States, 
See  41  Cent.  Dig.  Quo  W.  |  71, 
See,  also,  32  Cyc  pp.  1464, 1465. 

§61.  Judsmeat  or  order  and  onfovoo- 
meat  thereof. 

Suit  to  review,  see  Judgment,  S  335. 
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(Snp.  1892) 

Uaier  Rev.  St.  ISSl.  I  1131,  subd.  2, 
ding  that  an  information  may  be  filed 
st  any  public  officer  who  "shall  have  done 
ffered  any  act  which,  by  the  provisions  ot 
shall  work  a  forfeiture  of  his  office,"  there 
be  a  judgment  of  ouster,  although  the  eur- 
r  of  the  office  has  not  been  demanded. — 
I  T.  State,  130  Ind.  364,  30  N.  R  309. 

Cases  fbou  Orn&B  States, 
EE  41  Cent.  Dig.  Quo  W.  S  72. 
ee,  also,  32  Cyc.  pp.  1463-146S. 

Appeal  and  erroTf 

iSmp.  1908) 

rhe  theory  of  the  trial  below  In  quo  war- 
I,  will  be  held  to  be  the  right  to  the  office 
ig  from  the  election  of  July  3d.  the  leading 
aeat  of  the  information,  the  evidence  offer- 
tie  special  finding,  and  the  judgment  clear- 
lating  to  the  state  of  facts  as  they  existed 
e  time  of  the  election  on  that  day,  though 
^formation,  before  its  allegations  as  to  such 
ion  (a  special  election,  because  of  a  ra- 
7,  at  which  relator  received  all  the  votes), 
id  that,  at  the  election  for  the  office  in  the 
ding  month,  W.,  an  ineligible  person,  re- 
d  a  majority  of  the  votes,  and  that  relator, 
ig  received  a  minority  of  the  votes,  was 
?d  because  of  W.'s  ineligibility;  it  clearly 
iring  from  the  subsequent  averments  that 
er  W.  nor  relator  asserted  any  right 
igh  such  election,  but  treated  it  as  nu- 
T.— State  ei  rel.  White  v.  Scott,  171  Ind. 
86  N.  E.  409. 

Cases  fbou  Otheb  States, 

EE  41  Cent.  Dio.  Quo  W.  S  73. 

ee,  also,  32  Cyc.  pp.  1465,  146G. 

RACE. 

city  to  marry.    Mabbiaoe,  S  S. 
wtency  of  witnesses.    Witnesses,  S  38. 


Discrimination  by  reason  of  race  as  denial  of 
equal  protection  of  laws.  Constitution- 
al Law,  §§  214-220. 
As  violation  of  civil  rights  laws.  Civil 
Rights. 

Qualifications    of    pupils    in   public  schools. 

Schools  and  School  Disthicts,  §  151. 
Separate  schools  for  colored  pupils.  Scuools 

AHD  School  Distbicts,  i  13. 

RACING. 

See- 
Horse  racing.    Gamino,  S!  7,  8,  66.  68.  80. 
Laws  relating  to  as  denial  of  due  process 

of  law.    Constitutional  Law,  i  278. 
Local  and  special  laws  relating  to.  Stat- 
utes, §  85. 
On  fair  grounds.    Agricoltube,  8  4. 
Subjects   and  titles  of  acts  relating  to. 
SlATITTEB,  {  lis. 

RAILINGS. 

Duty  of  city  to  maintain  railings  at  dangerous 
places  in  street,  see  Municipal  Cobpoba- 
TI0R8,  I  706. 

RAILROAD  COMMISSIONERS. 

See- 
Delegation  of  power.    Constitutional  Law, 
{  62. 

Determination  as  to  necessity,  place,  mode,  and 
expense  of  crossing  of  one  railroad  by  an- 
other.   Kailroads,  g  91. 

Fixing  rates  as  encroachment  by  Legislature  in 
judiciary.    Constitutional  Law,  f  54. 

Laws  relating  to  as  conferring  judicial  power 
on  executive  officers.  Constitutional  Law, 
I  80. 

Orders  of  as  denial  of  due  process  of  law.  Con- 
stitutional Law,  {  306. 
Street  Railbgads. 

Supervision  of  railroads.    Railboaos,  |  9. 
As  carriers.    Gabbiebs,  §  10, 
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Scope-Note, 

[XNCLUDES  the  construction,  maintenance,  regulation,  and  operation  of  railroads  in 
general ;  organization  of  railroad  companies,  and  their  rights,  powers,  and  llablUtleB  In  re- 
spect of  grants  of  franchises  and  public  aid,  and  of  the  construction  and  malnt^iance  of 
their  roads  and  other  property,  and  their  ownership  and  conveyance  thereof,  and  the  rigbts 
and  liabilities  of  their  stockholders  and  officers;  and  also  rigbts,  duties,  and  liabilities  of 
railroad  conipanles,  as  to  the  public  and  as  to  Individuals,  In  respect  of  tbe  management 
and  operation  of  their  roads,  otherwise  than  In  their  capacities  of  employers  or  carriero. 

[EXCLUDEt;;  regulations  of  commerce  (see  Commerce)  and  of  carriers  (see  Carriers) ; 
matters  applicable  to  corjK) rations  In  general  (see  CorporatkiM) ;  powers  of  states  or  munic- 
ipalities to  aid  railroads  and  liabilities  incurred  by  them  for  that  purpose  (see  States;  Mu- 
nicipal Corporatiotu ;  Oountiea;  Towns) ;  grants  of  rights  of  way  through  public  lands,  or 
of  public  lands,  In  aid  of  railroads  (see  Public  Lands):  exercise  by  railroad  companies  of 
the  power  of  eminent  domain,  and  rights  and  remedies  of  owners  of  property  taken  or  in- 
jured (see  Eminent  Douuiin) ;  railroad  companies  as  employers  (see  Master  and  Servant)', 
carriage  of  passengers  and  goods  (see  Carriers) ;  railroads  in  dty  streets  (see  Street  Rail- 
roads) ;  and  taxation  of  railroads  (see  Taxation).  For  complete  list  of  matters  excluded.  se» 
cross-references,  post] 

Analysis. 

I.  Control  and  Regulation  in  General. 

§  2.  What  constitutes  a  railroad. 

§  5.  Power  to  control  and  regulate. 

§  6.  Constitutional  and  statutory  provisions. 

I  8.  License  fees  and  taxes. 

§  9.  Supervision  by  public  officers. 

§  12.  Offenses  incident  to  construction  and  maintenance  of  rail- 
road. 

II.  Railroad  Companies. 

§  14.  Incorporation,  organization,  and  existence: 

§  15.  Capital  and  stock. 

§  16.  Stockholders. 

§  17.  Officers  and  agents. 

§  18.  Franchises  and  powers  in  general. 

§  19.  Amendment  or  revocation  of  charters.  * 

§  20.  Actions  by  or  against  companies. 

§  22.  Jurisdiction  and  venue. 

§  24.           Process  and  appearance. 

§  25.           Pleading  and  evidence. 

§  27.    Judgment  and  enforcement  thereof. 

§  32.  Forfeiture  of  franchise  and  dissolution. 
§  33.  Foreign  companies. 

Ill  PubUc  Aid. 

§34.  Rights  under  grants  of  aid  in  general. 
§  35.  Acceptance  and  performance  of  conditions. 
§  36.  Agreements  in  consideration  of  grant  of  aid. 
§38.  Right  to  stock  on  payment  of  subscription. 
§  39.  Effect  of  sale,  lease,  or  consolidation  of  railroad. 
IV.  Location  of  Road,  Termini,  and  Stations. 
§  44.  In  general. 
1 45.  Discretion  of  company. 
§  46.  Contracts  as  to  location  of  road. 
§  47.  Determination  as  to  location. 
§  50.  Termini. 
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IV.  Location  of  Road,  Termini,  and  Stations — Continued. 


§  51.  Connections  with  other  roads. 

§  53.  Extensions. 

§  63.  Survey  and  record  of  location. 
§  54.  Change  of  location. 
§  56.  Conflicting  locations. 


V.  Rig^t  of  Way  and  Other  Interests  in  Land. 


§  61.  Capacity  to  acquire  and  hold  land. 
§  62,  Purposes  for  which  land  may  be  acquired. 

I  63.  Modes  of  acquiring  land  or  rights  therein. 

§  64.  Agreements  as  to  right  of  way  or  use  of  land, 

§  66.  Implied  grants.  • 

§  67.  Conveyances  to  or  for  railroad  company. 

§  68.  Extent  of  way  or  of  land  acquired. 

§  69.  Title,  estate,  or  interest  acquired. 

1 70.  Priority  of  right. 

§  71.  Exceptions  and  reservations  in  grants. 

§  78.  Covenants  and  conditions  in  grants, 

§  73.  Use  of  lands  or  rights  acquired. 

§  74.  Rights  in  and  use  of  highways  and  public  places. 

I  75.    Grant  in  general. 

§  76.           Nature  and  extent  of  right. 

§  77.    Interference  with  use. 

§  79.   Remedies  by  and  against  companies. 

§  80.  Rights  in  and  use  of  road  or  land  of  other  railroad. 
§  82.  Abandonment  and  forfeiture  of  land  or  rights. 


VI.  .Construction,  Maintenance,  and  Equipment. 


§  86.  Plan  and  mode  of  construction  in  general. 
I  87.  Roadbed  and  tracks. 
§  88.  Crossing  other  railroads. 
§  89.    Right  to  cross. 

§  90.    Place,  mode,  and  expense  of  crossing. 

§91.           Determination  as  to  necessity,  place,  mode,  and  ex- 


§  93.  Crossing  highways. 

§  94.           Place,  mode,  and  expense  of  crossing. 

§  95.    Restoring  and  maintaining  highway. 

§  96.   Highway  laid  out  after  construction  of  railroad. 

§  97.   Determination  as  to  necessity,  place,  mode,  and  cx 

penses  of  crossing. 

§  98.    Change  after  construction  of  railroad. 

§  99.    Abolition  and  removal  of  grade  crossings. 

§  too.  Crossing  private  lands. 

§  103.    Private  crossings. 

§  103.  Fences  and  cattle  guards. 

§  104.           Actions  and  proceedings  for  enforcement  of  rights. 

1 106.  Waters  and  water  courses. 

§  107.           Mode  of  construction  in  general. 

§  108.    Ditches,  culverts,  and  bridges. 

§  110.  Contracts  for  construction  or  repair. 
§  111.  Liabilities  for  work,  labor,  or  materials. 
§  112.  Injuries  from  construction  or  maintenance. 
§  113.           Nature  and  extent  of  liability. 


VII.  Sales,  Leases,  Traffic  Contracts,  and  Consolidation. 

§  118.  Power  to  transfer  franchises  or  property  in  general. 
§  121.  Powers  of  parallel  or  competing  lines. 
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penses  of  crossing. 


§114. 
§115. 
§116. 


■   Actions. 

Motive  power. 
Rolling  stock. 


RAII/ROADa 
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VII,  Sales,  Leases,  Traffic  Contracts,  and  Consolidation— Continued. 

§  123.  Consent  of  stockholders. 

§  125.  Sales. 

§  129.           Rights  and  liabilities  of  purchasers. 

§  130.  Leases. 

§  134.           Rights  and  liabilities  of  lessors  and  lessees. 

§  140.  Consolidation. 

§  141.           Power  to  consolidate. 

§  142.   Agreements  and  proceedings. 

§  143.           Operation  and  effect. 

§  144.    Rights  and  liabilities  of  parties. 

VIII.  Indebtedness,  Securities,  Liens,  and  Mortgages. 

(A)  Nature  and  Extent  of  Liabilities. 

§  146.  Liabilities  on  contracts  in  general. 

§  148.  Making  and  indorsement  of  negotiable  instruments 

§  140.  Making  and  issue  of  bonds. 

§  152.           Negotiation  and  sale. 

§  154.  Guaranty  and  suretyship. 
§  150.  Liens  for  labor  or  supplies. 
§  162.  Mortgages  and  trust  deeds. 

§  lfi3.    Power  to  mortgage. 

§  ICA.    Nature  as  security. 

§  1()7.    Property  and  funds  included. 

§  169.    Rights,  duties,  and  liabilities  of  mortg^e^ees 

trustees. 

§  172.  Priorities  of  liens  and  mortgages. 
§  172.  Interest  and  coupons. 

§  174.  Payment  and  satisfaction. 

§  176.  Enforcement  of  liabilities  against  property. 

§  177.    In  general. 

§  178.    Claims  against  specific  property. 

§  179.  Actions  on  obligations. 

(B)  Foreclosure  or  Liens  and  Mortgages. 

§  180.  Right  to  foreclose. 

§  183.  Rights  of  action  and  defenses. 

§  184.  Jurisdiction  and  venue. 

§  188.  Pleading. 

§  189.  Evidence. 

§  191.  Judgment  or  decree  and  execution. 

§  192.  Sale. 

§  193.  Rights  and  liabilities  of  purchasers. 
§  194.    In  general. 

§  195.    Purchasing  bondholders  or  other  creditors. 

§  196.  Reorganization  by  purchasers. 
§  200.  Operation  and  effect. 

IX.  Receivers. 

§  205.  Grounds  of  appointment. 

I  206.  Appointment,  qualification,  and  tenure. 

§  310.  Authority  to  control  and  manage  road,  and  exe 

thereof  in  general. 
§  211.  Effect  of  appointment  on  status  of  railroad  company 

X.'  Operation. 

(A)  Duty  to  Operate. 

§  216.  Private  branches,  spurs,  and  side  tracks. 

§  219.  Proceedings  to  compel  operation. 

§  221.  Injuries  from  failure  to  operate  road. 

§  222.  Injuries  to  property  from  operation  of  road. 
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fC  Operation — Continued. 

(B)  Statutory,  Municipal,  and  Official  Regulations. 

§  233.  Authority,  constructionj  and  operation  in  general. 

§  224.  Companies  and  persons  to  whom  applicable. 

§  237.  Train  service. 

§  229.  Equipment  of  trains. 

§230.  Employes. 

§232.  Notices. 

§  233.  Signals  and  lookouts. 

§  234.  Rate  of  speed. 

§  236.           In  cities,  towns,  and  villages. 

§  238.  Lighting  track. 
§  239.  Crossing  railroads. 

242.  Crossing  highways  and  public  places. 

243.           Signboards,  signals,  flagmen,  aiid  gates  at  cross- 
ings. 

§  244.           Lights,  signals,  and  lookouts  from  trains. 

247.  Crossing  private  roads. 

252.  Contributory  negligence  as  ground  of  defense. 
§  254.  Penalties  for  violations  of  regulations. 
§  255.  Offenses  in  operation  of  railroads. 

(C)  Companies  and  Persons  Liable  fob  Injuries. 

§  256,  Ownership,  possession,  and  control  of  road  in  general. 

§  257.  Contractors  for  construction. 

§  259.  Lessors  and  lessees. 

§  260.  Companies  permitting  use  of  road  by  others. 

§  261.  Companies  operating  or  using  roads  of  others. 

§  263.  Consolidated  roads. 

§  264.  Mortgagees  and  trustees  in  possession. 

§  265.  Effect  of  operation  of  road  by  receiver. 

§  366.  Joint  liabilities. 

§  268.  Pleading  ownership  and  operation. 

§  269.  Evidence  as  to  ownership  and  operation. 

§270.           Presumptions  and  burden  of  proof. 

§  273.    Sufficiency. 

§273.  Trial. 

(D)  Injuries  to  Licensees  or  Trespassers  in  General. 

§  2731^..  Degree  of  care  in  genera!. 

§  274.  Injuries  to  persons  at  stations. 

§  275.  Injuries  to  persons  working  on  or  about  cars. 

§  876.  Injuries  to  persons  on  trains. 

§  277.  Removal  of  trespassers. 

§  278.  Contributory  negligence  of  person  injured. 

§  279.  Proximate  cause  of  injury. 

§280.  Willful  or  wanton  injury. 

§  281.  Acts  or  omissions  of  employes  or  others. 

§  282.  Actions  for  injuries  to  licensees  or  trespassers. 

(E)  Accidfnts  to  Trains. 

§  283.  Care  in  management  of  trains  in  general. 

§  285.  Rate  of  speed. 
§286.  Collisions. 

§  287.    In  general. 

§  288.    At  railroad  crossings. 

I  289.  Defects  in  roadbeds  or  tracks. 
§  291.  Animals  on  tracks. 

§  292.  Incompetency,  negligence,  or  misconduct  of  employes. 

§  293.  Wrongful  acts  of  third  persons. 

§  295.  Contributory  negligence  of  person  injured. 

§  296.  Proximate  cause  of  injury. 

§  297.  Actions  for  injuries. 
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X.  operation — Continued. 

(F)  Accidents  at  Crossings. 

§  298.  Public  or  private  character  of  crossings. 
Crossings  by  license  or  custom. 


piiid.Dls.-^ 


§300. 
§301. 
§  303. 

§  3t*^- 
§  305. 
§306. 
§  307. 
§  309. 
§310. 
§  311, 
§  31-3. 
§  313. 
§  3U. 
§  315. 
§  316. 
§  317. 
§318. 
§319. 
§  320. 
§  331. 
§  323. 
§324. 
§325. 

§32fi. 

§  327. 
§  328. 
§  329. 
§  330. 

§  331. 
§332. 
§333. 
§334. 
§  335. 
§337. 
§338. 


Mutual  rights  and  duties  at  public  crossings. 
Defects  in  crossings  and  approaches. 
Obstructions  at  crossings. 
Frightening  animals. 

Signboards,  signals,  flagmen,  and  gates  at  crossinj 

  In  general. 

Care  in  running  trains  in  general. 

Mode  of  running  at  crossings. 

Lights,  signals,  and  lookouts  from  trains  or  cars. 

  In  general. 

  Violations  of  statutes  or  ordinances. 

Obstruction  of  view  or  hearing. 
Rate  of  speed. 
  In  general. 

  Violations  of  statutes  or  ordinances. 

Means  of  controlling  trains. 

Precautions  as  to  persons  seen  at  or  near  crossing, 

  In  general. 

  Children. 

Contributory  negligence  of  person  injured. 

  Care  in  going  on  or  near  tracks. 

  Care  required  of  children  and  others 


und 


ability. 

  Use  of  defective  or  obstructed  crossings. 

  Duty  to  stop,  look,  and  listen. 

  Duty  where  view  or  hearing  obstructed. 

  Knowledge  of  danger. 

  Reliance  on  precautions  on  part  of  railroa< 

pany. 

  Effect  of  directions  of  railroad  employes. 

 '  Crossing  near  standing  trains  or  cars. 

  Crossing  near  approaching  trains  or  cars. 

  Acts  in  emergencies. 

  Effect  in  general. 

Proximate  cause  of  injury. 

Injury  avoidable  notwithstanding  contributory 

gence. 


§  339.  Willful  or  wanton  acts  and  gross  negligence. 
§  340.  Acts  or  omissions  of  employes  or  others. 
§  341.  Actions  for  injuries. 

§  344.    Pleading. 

§  345.           Issues,  proof,  and  variance. 

§  346.    Presumptions  and  burden  of  proof. 

§  347.  ■         Admissibility  of  evidence. 

§  348.    Sufficiency  of  evidence. 

§  350.    Questions  for  jury. 

§  351.    Instructions. 

§  352.           Verdict  and  findings. 

(G)  Injuries  to  Persons  On  or  Near  Tracks. 
§  354.  Right  to  go  on  or  near  track. 

§  Si'to.    In  general. 

§  3r)G.    Customary  use  of  track. 

§  357.  Care  required  in  general. 
§  358.  Care  required  as  to  licensees. 
§  359.  Care  required  as  to  trespassers. 
§360.  Frightening  animals  near  railroad. 
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X.  operation — Continued. 

(G)  Injuries  ro  Persons  On  or  Near  Tracks — Continued. 

§361.  Failure  to  fence  railroad. 

§  362.  Defects  in  roadbed,  tracks,  or  equipment. 

§  3G4.  Articles  projecting,  falling,  or  thrown  from  trains. 

§  365.  Mode  of  running  trains  or  cars. 

§  366.  Signals  and  lookouts. 

§  367.    In  general. 

§  368.   Violations  of  statutes  or  ordinances. 

§  369.           Persons  entitled  to  benefit  of  signals  and  lookouts. 

§  371.  Rate  of  speed. 
§  372.           In  general. 

§  373.  Violations  of  statutes  or  ordinances. 

§  375.  Precautions  as  to  persons  seen  on  or  near  track. 

§  377.           Right  to  presume  that  person  will  leave  track  or 

avoid  danger. 

§378.  — -  Children. 

§  379.  — '—  Infirm  or  helpless  persons. 

§380.  Contributory  negligence  of  person  injured. 

§  381.  Care  required  of  persons  on  or  near  tracks  in  gen- 
eral. 

§  382.    Care  required  of  children  and  others  under  dis- 
ability. 

§  383.    Failure  to  look  or  listen  for  approaching  train. 

§  384.    Knowledge  of  danger. 

§  385.    Reliance  on  precautions  on  part  of  railroad  com- 
pany. 

§  386.           Acts  in  emergencies. 

§  387.           Effect  in  general. 

§  389.  Proximate  cause  of  injury. 

§  390.  Injury  avoidable  notwithstanding  contributory  negli- 
gence. 

§  391.  Willful  or  wanton  acts  and  gross  negligence. 
§  393.  Acts  or  omissions  of  employes  or  others. 
§  393.  Actions  for  injuries. 

§  394.    Pleading. 

§  395.           Issues,  proof,  and  variance. 

§  396.           Presumptions  and  burden  of  proof. 

§  397.   Admissibility  of  evidence. 

§  398.           Sufficiency  of  evidence. 

§  400.    Questions  for  jury. 

§  401.    Instructions. 

§403.   Verdict  and  findings. 

(H)  Injuries  to  Animals  On  or  Near  Tracks. 

§  405.  Care  required  and  liability  as  to  animals  in  general. 

§  406.  Effect  of  stock  laws  or  fence  laws  in  general. 

§  407.  Frightening  animals  near  railroad. 

1 409.  Accidents  at  places  open  to  public  in  general. 

§410.  Accidents  at  or  near  public  crossings. 

1 411.  Requirements  as  to  fences  and  cattle  guards  in  general. 

S  411  (1).  Duty  to  fence  railroad  In  general. 

S  411  (2).  Agreement  of  railroad  company  to  erect  and  main- 
tain fences. 

S  411  (3).  Effect  of  failure  to  erect  fences  In  general. 
I  411  (4).  Effect  of  erection  of  fences  as  to  liability  and  care  re- 
quired. 

I  411      Care  required  and  liability  where  fencing  Is  not  re- 
quired. 

S  411  (5%).  Construction  and  operation  of  statutorr  provisions 

in  general. 

  ^  §  411  ((>).  Trespussliii;  nnlmals  and  effect  of  stock  laws. 
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X,  Operation — Continueo. 

(H)  Injuries  to  Animals  On  or  Near  Tracks — Continued. 

!  411  (QMi).  Character  or  epecies  of  animals  injured. 
I  411  (6%).  Delegation  of  duty  to  third  person. 
I  411  (Sf.  Waiver  or  agreement  of  adjoining  landowner. 
I  til  (9).  Effect  of  award  of  damages  to  adjoining  owner  tor 
fencing. 

}  411  (10).  Persons  entitled  to  benefit  of  fences. 

S  411  <10H)-  Nature  and  cause  of  Injary. 

I  411  (11).  Place  of  entry  of  animals  on  rlgbt  of  way. 

I  411(12).  At  what  places  required. 

S  411  (14).  Public  or  private  convenience  In  general. 

J  411  (15).           In  cities,  towns,  and  villages. 

S  411  (IG).          Stations,  swltcl^ards,  and  depot  grounds. 

I  411  (17).  Improved  or  Inclosed  lands. 

{  411  (18).  Highways. 

{  411  Off),  Fences  already  conatmcted,  and  fencing  1  otb 

sides  of  track. 

§  412.  Defects  in  fences  or  cattle  guards. 

§  413.  Private  crossings,  gates,  and  bars. 

6  414.  Injuries  by  running  on  roadbed,  trestles,  or  bridges. 

§  415.  Signals  and  lookouts. 

§  417.  Rate  of  speed. 

§  419.  Care  as  to  animals  seen  on  or  near  track. 
§420.  Contributory  negligence  of  owner. 

§  421.    In  general. 

§  422.           Railroad  fences,  gates,  and  bars. 

§  423.           Escape  of  animals  from  inclosure  or  control. 

§  424.   Allowing  animals  to  go  at  large. 

§  425.  Proximate  cause  of  injury. 

§427.  Willful,  wanton,  or  unauthorized  acts,  and  gross  negli- 
gence. 

§429.  Persons  entitled  to  damages. 

§  430.  Notice  of  claim. 

§433.  Actions  for  injuries  to  animals. 

§  434.    Rights  of  action  and  defenses, 

§  435.    Jurisdiction  and  venue. 

§  436.   Time  to  sue  and  limitations. 

§  438.          Process  and  appearance. 

§  439.    Pleading. 

§  440.          Issues,  proof,  and  variance. 

§441.           Presumptions  and  burden  of  proof. 

§  442.    Admissibility  of  evidence. 

§  443.    Sufficiency  of  evidence. 

§444.    Damages. 

§446.  Questions  for  jury. 

§  447.    Instructions. 

§  448.  Verdict  and  findings. 

1 449.   Judgment 

§450.           Execution  and  enforcement  of  judgment. 

§  451.  Appeal  and  error. 

(I)  Fires. 

§  453.  Care  required  and  liability  as  to  fires  in  general. 

§  454.  Defects  in  construction  of  engines. 

§  455.  Management  of  engines. 

§  456.  Combustibles  on  railroad  property. 

§457.  Preventing  spread  of  fire. 

§  458.  Contributory  negligence  of  owner  of  property, 

§  459.    In  general. 

§  460.    Combustibles  near  railroad. 

§461.           Precautions  against  communication  of  fire. 

§  462.   Extinguishment  of  fire. 

§  463.  Proximate  cause  of  injury. 
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X.  operation — Continued. 
(I)  Fires — Continued. 

§464.    In  general. 

.      1 465.    Spread  of  fire. 

1 471.  Actions  for  injuries  by  fire, 

1 474.  Jurisdiction  and  venue. 

§  478,    Pleading. 

§479.    Issues,  proof,  and  variance. 

§  480.           Presumptions  and  burden  of  proof. 

§  481.   Admissibility  of  evidence. 

§  488.    Sufficiency  of  evidence. 

§  483.    Damages. 

§484.  Questions  for  jury. 

§485.    Instructions. 

§  486.   Verdict  and  findings. 

§  487.   Judgment. 

§488.   Appeal  and  error. 


Cross-References. 


Bte— 

Additional  servltade  in  street  ot  liighvay.  Eh- 

ISEST  DOUAIN,  I  119. 

Amnment  of  propert;  for  public  improve- 
menti,  apportionmeDt  of  expenses.  Mn- 
RICDPAL  COBPORATIONfl,  S  465. 

Liability.    MnmciPAL  Cobporations,  { 
425. 

Cirriage  of  goods  and  passeDgers.  Carbiebs. 
Combinations  to  control  transportation.  Mo- 

KOPOUES,  i  16. 
Competency  of  stockholders  as  witnesses  for 
company  in  actions.  Witnesses,  |  99. 
CoDdemnation  of  property  for  railroad  pur^ 
poses  as  taking  for  pabUc  use.  Euinbht 
DOICAIN,  S  20. 
Of  railroad  property  for  other  public  nse. 
EnmNT  DouAiif,  |  47. 
Danger  from  fire  as  element  of  onnpensation 
(or  property  injured  by  construction  and 
operation  of  railroad.   Eminent  Domain,  | 

Danger  of  injury  to  animals  as  element  of 
compensation  for  property  injured  by  con- 
strnction  and  operation  of  railroad.  Em- 
inent Domain.  |  110. 
Of  peiBODal  injury  as  element  of  compensa- 
tion for  property  injared  by  construction 
and  operation  of  railroad.  Eminent  Do- 
main, I  109. 

Ddegation  of  power  of  eminent  domain  to  rail- 
road companies.    Eminent  Domain,  8  10. 

Easement  to  cross  railroad.    EASEUErfTS,  S  25. 

Imposition  of  liability  for  personal  injuries  as 
denial  of  equal  protection  of  laws.  CoN- 
ffirnmoNAL  Imw,  S  245. 
Ai  deprivation  of  property  without  due 
process  of  law.  CONSTITUTIONAL  Law, 
I  301. 

UincB  AND  Servant. 

OUtruction  of  access  to  property  as  ground  for 
compensation  to  abutting  owners.  Emi- 
nent Domain,  f  106. 
Of  highway.   Highways,  §{  153,  200. 


Occupation  or  nse  of  street  as  ground  for  com- 
pensatlon  to  abutting  owners.  Eminent  Do- 
main, {  110. 

Operation  of  as  private  nnlsance.  Nuisance, 

8S  6,  25. 

Person  within  constitutional  prorisiou  prohib- 
iting grant  of  special  privileges.  CONSTITO- 
tional  Law,  {  205. 

Private  subscriptions  to.  Subscbiftions,  |S 
16,  16. 

Bailway  mail  clerks  aa  i>aB8engera.  Cabbiebs, 
S  241. 

Regulation   of,    as    regulation   of  commerce. 
Coumebce,  S!  27,  58. 
Of  transportation  of  goods  as  regulation  of 
commerce.    Commebce,       32-34,  61. 
Regulations  constituting  exercise  of  power  of 
eminent  domain.    Eminent  Domain,  i  2. 
Denying  equal  protection  of  laws.  Consti- 
tutional Law.  g  241. 
Depriving  of  property  without  doe  process 
of  law.   CoNSTiTirriONAL  Law,  §  297. 
Relief  department  for  employes,  effect  of  re- 
ceipt of  benefits  on  liability  of  railroad  for 
injury  to  employ^.    Master  and  Servant, 
S  100. 

Risks  of  travel  excepted  from  causes  of  loss 

insured  against.    Insurance,  |  452. 
Taxation  by  township.    Towns,  {  54. 
Collection  and  et^rcement  Taxation, 

544,  576,  611. 
Double  taxation.   Taxation,  |  47. 
Equality  and  uniformity.     Taxation,  §S 
40,  45. 

Liability.    Taxation,  §!  119,  143-147. 

Mode  of  assessment.  TAXATION,  ||  306- 
371'^,  389-591,  404,  407. 

Payment   Taxation,  §  530. 

Place  of  taxation.    Taxation,  §g  283-286. 

Recovery  of  taxes  paid.    Taxation,  |  537. 

Review,  correction  or  setting  aside  of  as- 
sessment. Taxation,  K  466,  487,  400, 
493. 

Trespass  by  railroad  company  in  general.  Tres- 
pass, 8 10. 
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X.  CONTBOL  AWP  REOITIATIOW  IH 
OENEBAIta 

Coiutitatiotialit7  of  atatnte  affecting  lailroad 
franchlsei  as  Impairing  obligation  of  contract, 
Bce  CoNSTinmoNAi,  La.w>  S  133. 

Control  and  zegalatlon  of  common  carriers,  see 
Carbiebb,  H  1-37. 

Impositton  of  liabilltr  for  personal  Injuries  as 
denial  of  equal  protection  of  laws,  see  Con- 
srmmoHAL  Law,  |  245. 

Imposition  of  liability  for  personal  injuries  as 
deprtvatioQ  of  property  without  due  process  of 
law,  see  Constitutional  Law,  |  301. 

Regulation  of,  as  regulation  of  commerce,  see 
COKHBBCB,  H  27,  SS. 

Regulation  of  transportation  of  goods  as  regula- 
tion of  commerce,  see  Cohhkbcb,  il  32-34, 
61. 

Regulations  constituting  exercise  of  power  of 

eminent  domain,  see  Eminent  Domain,  S  2. 
Regulatiou  denying  equal  protection  of  laws, 

see  CoNSTiruTioNAi.  Law,  S  241. 
Regulations  depriving  of  property  without  due 

process  of  law,  see  Constitutional  Law,  S 

297. 

S  S.  Wbat  oonstitntes  a  Mtl»»d. 
U]     (Sap.  1W7) 

Technically  a  railroad  is  a  way  or  road  on 
which  rails  are  laid  for  wheels  to  nm  on  for 
the  conveyance  of  heavy  loads  and  Tebides. 
The  term  is  generic,  and  embraces  all  spedes 
of  road  constructed  by  corporations  of  a  quasi 
public  character.  Whether  a  road  is  a  railroad 
depends  on  the  mode  of  construction  and  char- 
tered use  and  not  on  the  motive  power ;  it  being 
declared  In  the  original  act  for  the  incorpora- 
tion of  railroads  (1  Rev.  St  1852,  p.  400,  c 
83;  section  5153,  d.  8,  Bums'  Ann,  St.  1001) 
that  they  should  have  power  to  convey  persons 
and  property  by  steam,  animal,  or  any  mechan- 
ical power  of  any  combination  of  them.— Mc- 
Cleary  v.  Babcock,  169  Ind.  228,  82  N.  E.  433. 

Fob  Cases  fbou  Otheb  States, 
See  41  Cent.  Dig.  R.  R.  |  2. 
See,  also,  33  Cyc.  pp.  33-36. 

I  5.  Power  to  aoatrol  and  regvlato. 

Delegation  of  power,  see  Constitutional  Law, 
S  62. 

[a]    (Sup.  1908) 

Railroads  are  not  exempt  from  the  police 
power.— Cincinnati,  I.  &  W.  Ry.  Co.  v.  City  of 
Connersrilie,  170  Ind.  816,  S3  K.  E.  503. 

Eb]  (S«p.l908) 

The  property  of  a  railroad  company  Is  de- 
voted to  a  'public  use  in  a  limited  sense  for  the 
purposes  of  a  public  highway  and  the  Legisla- 
ture may,  to  a  reasonable  extent,  convert  such 
imperfect  obligations  owing  by  a  railroad  com- 
pany to  the  public,  left  to  the  performance  of 
such  railroad  companies,  into  absolute  legal 
duties.— Pittsburgh.  C,  C  &  St.  L.  Ry.  Co.  v. 
Railroad  Commission.  171  Ind.  180,  80  N.  E. 
828. 


Fob  Cabbs  fbok  Otheb  States, 

See  41  Cekt.  Dig.  It.  R.  ||  5,  G. 
See,  also,  33  Cyc.  pp.  43,  44. 

S  6.   Constitutional  and  statutory  pro- 
Tlslons. 

Amendment  of  charter  in  general,  see  Coaroi:A- 
tions,  §  38. 

Construction  of  remedial  statutes,  see  Stat- 
utes, {  236. 

Publication  of  statute  as  time  of  taking  effect, 
see  Statutes,  S  257. 

[a]    (Sap.  1906) 

Tile  acceptance  by  a  railroad  corporation 
of  its  franchise  carries  with  it  an  assumption 
of  all  the  duties  and  obligations  imposed  by 
existing  statutes.— Cincinnati,  L  ft  W.  Ry.  Co. 
V.  City  of  Connersville,  170  Ind.  816,  88  N.  E. 
503. 

Fob  Cases  fbom  Otheb  States, 
See  41  Cent  Dio.  R.  R.  {  7. 
See,  also,  33  Cyc.  pp.  43,  44. 

S  8.  Idonue  fees  and  taxes^ 

[a]    (Bap.  1906) 

Loc.  Laws  1847,  p.  77,  creating  the  Terrs 
Haute  &  Richmond  Railroad  Company,  after- 
ward changed  to  the  Terre  Haute  &  Indian* 
apoiis  Railroad  Company,  an<>  providing  that, 
after  payment  of  the  original  cost  and  10  per 
cent  dividends  on  the  investment  per  annum, 
the  Legislature  should  have  the  right  to  regu- 
late the  toll,  and  that  all  net  profits  above 
per  cent,  on  the  investment  per  annum  should 
be  paid  to  the  state.  Is  permissive  and  dlscrp- 
tionary  and  requires  regnlation  by  the  state  as 
a  condition  precedent  to  recovery  by  the  state. 
—State  ex  rel.  Ketcham  v.  Terre  Haute  &  L 
R.  Co.,  166  Ind.  580.  77  N.  E.  1077. 

Fob  Cases  fbom  Otheb  States, 

See  41  Cent.  Dio.  R.  R.  S  9;  36  Cent. 

Dio.  Mun.  Corp.  §  1488. 
See,  also,  33  Cyc.  pp.  42,  43. 

i  9.  SnperrlaloB  by  publto  oflOfHrs. 

Connections  with  other  railroads,  see  post,  I  51. 
Determination  as  to  necessity,  place,  mode,  and 

expense  of  crossing  of  one  railroad  by  another, 

see  post,  S  01. 
Supervision  of  rates,  see  Gabbiebs,  |  10. 

[a]     (Sup.  1906) 

Acts  1005.  pp.  88,  88,  c.  53,  S  6  (Bums* 
Ann.  St  Supp.  1005,  S  5405f),  provides  for  an 
appeal  to  the  Appellate  Court  from  any  "rate, 
classlBcation.  ,rule,  charge  or  general  regula- 
tion" of  the  Railroad  Conimisslon,  and  for  an 
appeal  to  the  circuit  or  superior  court  from  an 
order  as  to  the  crossing  of  one  railroad  by  an- 
other. Held,  that  no  appeal  )tea  to  the  Appel- 
late Court  from  on  order  of  tbe  commissioa  in 
a  proceeding  under  Acts  1897.  pp.  237-230.  c 
ir.T  (Bums'  Ann.  St  lOOl,  |S  5158a-.'il58h}, 
authorizing  a  petition  by  one  road  to  comiiel  the 
use  of  an  interlocking  device  at  a  crossini;  with 
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fi  road— Grand  Rapids  &  I.  Ry.  Co.  t. 
lad  Commission  of  Indiana,  167  Ind.  214, 
E.  981. 

(Ap».  1906) 

.ppeals  takpn  from  the  action  of  the  rail- 
mnmission  to  the  appellate  conrt  are  tak- 
ider  the  special  statute  <Act  Feb.  2^. 

Acts  1905,  p.  83,  c.  53),  and  not  un- 
e  general  statutes  providing  for  appeals, 
lago,  I.  &  L.  Ry.  Co.  v.  Railroad  Com- 
n  of  Indiana.  38  Ind.  App.  439,  78  N.  E. 
9  N.  E.  520. 

(App.  1906) 

he  railroad  commission  act  {Acts  lOO."), 
c.  53,  i  G),  vests  in  such  commission  the 
■ity  theretofore  vested  in  the  auditor  of 
as  to  iDterloclcing  devices,  and  wliether 
peal  lies  from  an  order  concerning  such 
ire  must  be  determined  from  such  act.— 
I  Rapids  &  I.  Ry.  Co.  v.  Railroad  Com- 
n  of  Indiana,  38  Ind.  App.  G57,  78  N.  E. 

rnder  Acts  19(KS,  p.  88,  c.  53,  S  6,  author- 
a  railroad  company  to  appeal  to  the  Ap- 
!  Court  from  any  "rate,  classification, 
;harge,  or  general  regulation,"  adopted  by 
lilrood  commlSBion,  no  appeal  lies  to  the 
late  Court  from  an  order  of  the  commis- 
equiring  the  installation  of  an  interlock- 
ivtce  at  a  crossing,  the  order  not  coming 
1  the  duties  exercised  by  the  commission 
"rate,  classification,  rule,  charge,  or  gen- 
pgulation."— Id. 

(App.  190T) 

nder  Buros'  Ann.  St.  1005,  |  MO-'if,  the 
ons  which  come  to  the  Appellate  Court  ou 
I  from  the  decision  of  the  railroad  com- 
n  are  those  made  by  a  concise  written 
lent  of  its  or  his  causes  of  complaint 
It  the  action  of  the  commission.— Chiragu, 
j.  Ry.  Co.  V.  Railroad  Commission  of  In- 

30  Ind.  App.  358,  79  N.  E.  027. 

o  strictness  of  pleading  is  required  by 
ct,  and  the  concise  written  statement 
be  liberally  construed  for  the  purpose  of 
ing  a  disposition  of  the  matters  Involv- 
in  their  merits.— Id. 

rhere  an  appeal  from  a  raUroad  conunis- 
tresents  only  a  moot  question,  the  appeal 
e  dismissed. — Id. 

(App.  1907) 

n  Rction  to  set  aside  or  modify  an  order 
railroad  commission  requiring  the  main- 
'e  of  an  interlocking  switching  device 
lot  constitute  an  appeal  from  such  order, 
□d  Trunk  Western  Ry.  Co.  v.  Railroad 
ission  of  Indiana,  40  Ind.  App.  168,  81 
524. 

he  railroad  commission  act  (Acts  1905,  p. 
53,  I  6)  provides  that,  "if  any  such  rail- 
company  •  •  •  shall  be  dissatisfied 
ny  order  or  regulation  of  said  commission 
ting  the  location  or  construction  of  sid- 
iwitches  or  connections  between  railroads, 


or  the  crossing  of  one  railroad  by  another, 

•  •  •  such  dissatisfled  company  •  •  • 
may  file  a  written  petition  to  the  circuit  or 
superior  court  of  the  county  wherein  any  such 

•  •  •  crossing  •  •  •  is  situated,  •  •  • " 
and  the  court  may  affirm,  modify,  or  set  aside 
the  action  of  the  conmiission.  Held,  that  the 
term  "any  order  or  regulation  respecting  cross- 
ings" was  broad  enough  to  include  orders  ma<ie 
by  the  railroad  commission  installing  interlock- 
ing plants  for  tlie  purpose  of  protecting  such 
crossings. — Id. 

Where  a  railroad  company  iwtitioned  the 
court  for  a  judicial  hearing  on  an  order  of  the 
railroad  commission  with  reference  to  the  in- 
stallation of  an  Interlocking  switch  at  the  cross- 
ing of  two  roads  the  burden  was  upon  it  to 
affirmatively  show  by  the  averment  of  facts  set 
forth  in  its  petition  that  the  order  did  it  an 
injustice  or  was  in  some  manner  unwarranted 
by  law. — Id. 

[f]     (Sup.  IMS) 

Orders  of  the  railroad  commission  created 
by  Act  March  9,  1007  (Laws  1007,  p.  4r>4,  c. 
241),  while  not  conclusive  in  any  given  case, 
where  seasonably  attacked,  are  presumptively 
valid,  and  will  be  set  aside  only  when  a  clear 
case  is  made  against  them. — Pittsburgh,  C,  C. 
&  St.  L.  Ry.  Co.  V.  Railroad  Commission,  171 
Ind.  ISO,  80  N.  E.  328. 

Dangerous  railroad  and  street  intersections 
being  matters  over  which  the  railroad  commis- 
sion ix  given  quasi  jurisdiction  by  Bums*  Ann. 
St.  1008,  S  STmS,  a  commission's  order,  fixing 
the  place  for  a  connection  between  railroads  at 
a  junction  point,  will  not  t>e  set  aside  by  the 
courts,  except  on  a  plain  case  of  mistake  or  an 
abuse  of  the  commission's  powers. — Id. 

A  railroad  commission  passed  an  order  di- 
recting complainant  within  GO  days  to  piit  in  a 
connertion  with  another  road  at  a  junction,  to 
be  iised  for  the  interchange  of  freight,  and  al- 
so ordered  that  jurisdiction  be  retained  to  deter- 
mine, if  necessary,  any  question  of  expense, 
trackage,  interchange,  or  other  matters  perti- 
nent to  the  proceeding  and  within  the  jurisdic- 
tion of  the  commission,  and  to  enforce  com- 
pliance with  the  law  and  order.  Held  that,  as 
the  jurisdiction  so  retained  related  only  to  the 
execution  of  the  onler,  it  would  be  treated  as 
final  for  purposes  of  attack  in  the  courts,  in 
the  absence  of  any  question  being  raised  con- 
cerning it,  in  that  respect.— Id. 

For  Cases  fbou  Other  States, 
See  41  Cent.  Diq.  R.  R.  |8  12-19. 
See,  also,  33  Cyc.  pp.  45-52;  note,  95  C. 
0.  A.  132. 

I  IS*  Offenses  Incident  to  eonatnotion 
and  ■udntenmnoe  of  nllsoad. 

Duplicity  in  indictment  or  Information,  see  In- 
dictment AND  INFOBHATION,  8  ]2.~K 

Laws  relating  to  as  violation  of  vested  rights, 
see  Constitutional  Law,  S  101. 

OfTenses  In  operation  of  roads,  see  post,  8  2oo. 
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[a]    (Sap.  I6S2) 

While  a  corporation  to  which  has  oeea 
Rranted  the  right  to  uae  the  streets  of  a  town 
may  not  unnecessarily  obstruct  them  by  the 
mode  of  construction  and  use  of  its  track,  it 
may  use  them  in  a  reasonable  manner  for  the 
necessary  transaction  of  its  business,  without 
hein?  liable  to  tDdictment  for  maintaining  a 
public  nuisance.— State  t.  Louisville,  N.  A.  & 
O.  By.  Co^  S6  Ind.  U4. 

For  Gases  rttou  Othkb  States, 

See  41  Cent.  Dia.  B.  R.  H  20-^ 
See,  alao,  33  Cye.  pp.  877-379. 

n.  &AILBOAD  OOMPAHIES. 

IdaUUt7  for  false  imprlMnment  by  officers 
or  agents,  see  Falbb  Iicpbibormbnt,  |  IS. 

Taxation,  Uabllity.  see  Taxation.  M  14^147. 

Taxation,  mode  of  assessment,  see  Taxation, 
H  389-391. 

Taxation,  place      see  Taxation,  H  283-286. 

i  14.  laeorporatlan,   ovcMilutioB,  and 
ezistenee. 

Change  of  domicile,  see  Cobfobations,  $  52. 

Collateral  attack,  see  Cobpobations,  S  29. 

Estoppel  to  deny  corporate  existence,  see  Cob- 
pobations, {  34. 

Prereq!Di^tes  to  ineorporation  In  general,  see 
Cobpobations,  |  16. 

Private  acts  incorporating  railroads,  see  Stat- 
utes, S  80. 

Secondary  evidence  as  to  date  of  filing  articles, 
see  Btidencb,  {  158. 

[a]  (Snv*  1858) 

In  an  action  by  a  railroad  company  on  a 
subscription  to  its  stoclc,  the  delivery  of  the  ar- 
ticles of  association  to  the  officer  whose  duty 
it  was  to  record  or  file  may  be  proved  by  evi- 
dence other  than  iiia  Indorsement.— Johnson  t. 
Crawfordsville,  P.  K.  &  Ft  W.  B.  Co.,  13 
Ind.  280. 

[b]  (S«p.  1 869) 

If,  in  the  organization  of  a  railroad  com- 
pany, all  the  requirements  of  the  charter  are 
observed,  although  not  in  the  order  prescribed, 
the  organisation  is  sufficient— Eakright  t.  Lo- 
ganaport  &  N.  I.  R.  Co.,  13  Ind.  404. 

Cc]    (Sap.  1881) 

It  was  not  contemplated  by  the  general 
railroad  law  that  suits  against  subscribers  for 
stock  should  be  brought  on  the  articles  of  as* 
sociation  whicti  were  not  intended  to  be  articles 
of  subscription;  but,  where  the  subscribers  to 
the  articles  of  association  have  set  opposite 
their  names  certain  amounts  of  subscriptions, 
the  corporation  may  sue  on  these  articles  for 
the  stock,  and  they  constitute  the  cause  of  ac- 
tion, and  copies  of  them  certified  by  the  sec- 
retary of  state  may  be  given  in  evidence  to 
prove  the  existence  of  the  corporation.— Heas- 
ton  V.  Cincinnati  &  Ft  W.  R.  Co.,  16  Ind.  275, 
79  Am.  Dec  430. 


[dl  (Sap.  188<) 
The  failure  to  state  the  residence  of  tub- 
scrlbers  to  articles  of  association  of  a  railroad 
corporation  does  not  vitiate  the  articles  signed 
and  filed  by  the  subscribers;  Rev.  St  ISSl,  | 
3885,  not  requiring  that  the  residence  of  sub- 
scribers should  be  stated.— State  ex  reL  Padgett 
T.  Foulkes,  94  led.  493. 

[e]      (Sap.  1S86) 

Though  a  statute  providing  for  the  ocgaoi- 
zation  of  a  railroad  corporation,  in  case  stock 
to  a  designated  amount  shall  have  been  sub- 
scribed, does  not  in  terms  prescribe  that  the 
subscriptions  must  have  been  made  in  good 
faith,  or  that  the  subscribers  must  have  been 
at  the  time  of  making  them  solvent,  and  appar- 
ently able  to  pay,  it  miwt  be  implied  that,  at 
least  between  the  state  and  the  persons  to 
whom  the  privilege  of  erecting  themselves  into 
a  corporation  is  granted,  good  faith  and  fair 
dealing  should  he  observed,  and  merely  simulat- 
ed subscriptions  made  by  persona  who  are  nei- 
ther actually  nor  apparently  able  to  pay  the 
amount  subscribed  cannot  answer  the  purpose 
of  the  statute.— Ilolman  t.  State  ex  reL  Qibaon, 
105  Ind.  569,  5  N.  E.  702. 

For  Cases  fboh  Otheb  States, 

See  41  Cent.  Dig.  R.  R.  ||  27-30. 
See,  also,  83  Cyc.  pp.  35-61. 

§  15.  Capital  and  stoek. 

Actions  on  subscriptions  in  general,  see  COR- 

FDBATIONB,  g  90. 

Assessments  on  stock  subscriptions,  see  Cob- 
pobations, 5  89. 

Cancellation  of  subscription  contract,  see  Can- 
cellation OF  Insteuments,  §  la 

Computation  of  time  for  iiaying  subserlptions  to 
stock,  see  Time,  g  5. 

Conditional  subscriptions,  see  Cobpobations, 
181. 

CoosolidatiOD  as  affecting  subscriptions  to  stock, 
see  post,  g  144. 

Fraud  in  subscriptions  in  general,  see  Cobpob- 
ations, g  SO. 

Liability  of  capital  and  stock  to  taxation,  see 
Taxation,  g  147. 

iPayment  of  subscriptions  In  general,  aeie  Cob- 
pobations, g  88. 

Release  of  liability  on  subscriptions  in  general, 
see  Cobpobations,  i  84.  • 

Kight  to  stock  on  payment  of  subscription  in 
aid  of  railroad,  see  post  S  38. 

Sales  by  county  commissioners,  see  Counties, 
g  108. 

Subscription  to  stock  by  city  in  aid  of  railroad 
company,  see  Municipal  Cobpobations,  | 

859. 

Subscription  to  stock  by  public  authorities  in 
aid  of  railroad  company,  see  post,  gg  34-43. 

Subscription  to  stoc^  in  general,  see  Cobpoba- 
tions, fig  75-7a 

[a]    (Sap.  1860) 

The  question  as  to  what  Is  a  leasooable 
time  for  the  sale  of  lands  taken  for  stock,  as 
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■ed  by  Act  1852,  8  2  (1  Rev.  St.  p.  427).  is 
--h  case  mote  a  qaestioQ  of  fact  than  of 
Taber  Cincinnati,  L.  &  C.  Ry.  Co., 
1  459. 

i^ASEs  rBOH  Other  States, 
a:  41  Cent.  Dig.  R.  R.  !  31. 
«.  also,  33  Cyc  p.  68. 

■toekluilden. 

at  of  Btockholden  to  transfer  or  lease  of 
1,  see  post,  I  123. 

dual  liability  for  corporate  debto,  see  Cob- 
&TI0N8,  S  227. 

cti  and  titles  of  acts,  see  Statuteb.  |  113. 

(S«p.  1861) 

^here  defendant  sabscrlbed  for  atock  in  a 
Eld  corporation  after  Its  location  had  been 
ished,  a  subsequent  change  of  the  route 
id  does  not  of  itself  constitute  a  defense 
action  on  the  subscription,  there  being  no 
ion  attached  thereto  that  the  route  sliould 
«  changed  from  Its  present  location.— 
I  T.  Liberty  &  A.  Turnpike  Co.,  2  Xnd. 
Railsback      Etame,  Id.  G56. 

(Sap.  1854) 

^  by  an  instrument  In  writing,  agreed 
ce  certain  shares  in  a  railroad  company, 
[>  pay  for  the  same  in  installments  there- 
ecifled.  Held  that,  if  the  company  had 
emedies  against  the  subscription, — one  by 
ture,  and  the  other  by  suit,— it  was  not 
d  to  give  notice  to  defendant  before  suit 
lich  one  the  company  Intended  to  avail 
-Xew  Albany  &  S.  R.  Co.  t.  Pickens,  5 
147. 

...  by  an  iDstmment  in  writing,  agreed  to 
xrtain  shares  In  a  railroad  company,  and 
'  tor  the  same  In  installmenta  therein  apec- 
Held  that,  though  the  BUbscription  was 
ised  to  be  for  the  purpose  of  extending  the 
an  averment,  In  the  declaration  in  an  ac- 
n  the  instrament,  that  the  company  was 
BO  to  do,  waa  not  Qecessaiy.— Id. 

(Bnp.  1855} 

i  cnbscrlpUon  of  Btock  to  a  railroad  com- 
contained  a  provision  that  the  stock  sub- 
i  diould  be  paid  in  cash  at  such  times 
laces  as  shoaM  thereafter  be  directed  by 
IrectorB  of  the  company,  and  should  be 
d  to,  the  construction  of  the  road.  Held, 
he  BubBcription  coold  not  become  payable 
the  directors  at  a  regular  meeting  had 
the  time  and  place  of  payment.— Ross  v. 
ette  &  I.  B.  Co.,  6  Ind.  207. 

ubscrlbers  to  the  stock  of  a  railroad  corn- 
stipulated  to  pay  the  Srst  installment 
the  work  should  be  commenced,  "as  shall 
ter  be  directed  by  the  directors  of  said 
ny."  There  was  no  stipulation  for  no- 
>  the  subscribers  of  the  calling  in  of  the 
ment.  Held,  that  no  proof  of  notice  or 
id,  other  than  an  order  passed  as  above, 
e  directors,  and  entered  on  the  record 


book,  waB  necessary  In  a  suit  against  a  sub- 
scriber to  recover  said  installment.— Id. 

[d]  (Snp.lS56) 

The  subscribers  to  tlie  stock  of  a  railroad 
company  promised,  by  the  terms  of  the  subscrip- 
tion, to  pay  their  respective  shares  "in  such 
manner,  and  in  such  proportion,  and  at  such 
times"  as  the  company  should  direct.  Held, 
that  a  personal  notice  of  a  call  for  stock  was 
not  requisite.— Fisher  t.  Evansville  A  C  B. 
Co.,  7  Ind.  407. 

A  form  was  prescribed  by  the  charter  of  a 
railroad  company  in  which  subscriptions  to  stock 
should  be  taken,  and  it  was  further  provided 
that  the  company  should  have  all  the  powers  ln> 
cident  to  a  corporation  at  common  law.  A  sub- 
scription  followed  the  language  of  the  form, 
and  contained  additional  stipulations,  not  in- 
consistent with  those  prescribed  by  the  form, 
which  would  have  been  competent  at  common 
law  for  the  parties  to  make.  The  subscription 
was  held  valid.- Id. 

[e]  (Sop.  1857) 

A  subscriber  to  the  stock  of  a  corporation 
cannot  defend  an  action  on  his  subscription  on 
the  ground  that  the  agent  soliciting  the  subscrip- 
tion told  him  he  would  not  be  called  to  pay  aur- 
thing  thereon  until  a  road  to  be  constructed  by 
the  corporation  had  been  laid  out  and  worked  in 
a  certain  county,  and  that  such  road  had  not 
yet  been  laid  out  In  that  county;  the  agent's 
statement  being  merely  the  expression  of  bis 
opinion. — Clem  v.  Newcastle  &  D.  R.  Co.,  9  Ind. 
488,  68  Am.  Dec.  053. 

[f]  (Sup.  185S) 

A  subscription  for  stock  on  the  condition, 
expressed  in  writing,  that  the  road  shall  be  per- 
manently located  on  a  specified  line,  makes  that 
location,  and  permanency  in  it,  conditions  pre- 
cedent—Evansville,  I.  &  C.  Straight  Line  li. 
Co.  V.  Shearer,  10  Ind.  244;  Jewett  t.  Lew- 
rencebnrgh  &  U.  H.  B.  Co.,  Id.  539. 

[g]  (Sup.  tS5S) 

On  acceptance  by  the  railroad  company  of 
conditional  subscriptions,  they  become  binding, 
and  the  subscriber  a  stockholder.— New  Albany 
&  S.  R.  Co.  V.  McCormick,  10  Ind.  499,  71  Am. 
Dec.  337. 

Conditional  subscriptions  of  xailroad  stock 
may  he  valid.- Id. 

A  stock  BUbscription,  <m  condition  that  the 
railroad  be  located  through  a  certain  town,  and 
cross  the  river  north  of  B.  street  in  said  town, 
required  the  railroad  to  cross  the  river  where  a 
northerly  line  from  the  street  would  cross  it, 
whether  within  or  without  the  town. — Id. 

Where  the  stockholder  In  a  railway  com- 
pany is  a  resident  of  a  town  or  city,  the  con- 
struction and  operation  of  the  railroad  through 
such  town  or  dty  will  ordinarily  be  sufficient 
notice  to  the  stockholder  of  the  location  of  the 
road  according  to  the  conditionB  prescribed  in 
the  contract  of  subscription  for  stock.— Id. 


Dtsest  la  eompiled  on  the  Key-ViimlMT  Systam.  Tor  •zplanatloa,  see  pms*  ill* 


Digitized  by 


GoO; 


BAIIJIOADS,  IL 


[h]  (Sap.  IffiS) 

Where  a  nibacrlption  for  stock  In  a  rail- 
way company  is  made  apon  a  coDdltion  that  the 
road  shoald  be  located  within  a  specified  dia- 
tanoe  of  a  town,  the  sabscrlber  is  not  a  stocic* 
holder,  and  confiequeDtiy  not  liable  apon  bla 
agreement,  nntll  the  condition  is  performed,  and 
whether  it  has  been  performed  is  a  question  of 
fact.— Jewett  t.  Lawrenceburgh  &  U.  M.  B.  Co., 
10  Ind.  539. 

[i]  (Sup.  1858} 

Where  the  articles  under  which  a  railroad 
company  organized  provided  that  subscrit>ers  of 
stodc  should  have  the  privilege  of  taking  jobs  of 
grading  the  road,  fumishiug  ties,  etc.,  at  the  es* 
timate  of  the  eDftiQeer,  and  lettings  of  such  work 
were  publicly  advertised  to  take  place  on  a  cer- 
tain day,  and  the  subscribers  did  not  before  or 
on  that  day,  offer  to  take  jobs,  etc.,  held,  that 
they  could  not  afterwards  claim  the  right  to  do 
so.— Johnson  t.  Crawfordsville,  F.,  K.  &  Ft.  W. 
R.  Ca,  11  Ind.  280. 

In  an  action  on  a  aubscHptlon  to  the  stock 
o(  a  railroad  corporation,  defendant  cannot 
avoid  bis  liability  by  setting  ap  the  representa- 
tions of  the  agent  solif^ting  aubscriptioos  to  the 
effect  Uiat  the  proposed  road  would  be  aided  by 
another,  and  their  falsity,  as  snch  representa- 
tions are  not  to  be  relied  upon,  since  they  in- 
voire  the  corporate  power  of  the  other  corpora- 
tion, even  supposing  that  the  agent  had  authority 
to  make  ttie  representations,  and  that  they  were 
material.— Id. 

AVTiere,  by  the  terms  of  subscription,  the 
stock  of  a  railroad  company  was  payable  at 
such  times  and  in  such  sums  as  the  board  of  di- 
rectors should,  from  time  to  time,  require,  but 
no  assessment  was  to  exceed  10  per  cent,  on  the 
subscription,  and  assessments  were  not  to  be 
paid  oftener  than  once  in  (JO  days,  held,  that  no 
personal  demand  of  payment  of  installments  was 
necessary  before  suit,  and  that  it  was  no  objec- 
tion that  the  assessments  upon  diiferent  sub- 
scribers were  not  uniform  in  amount,  so  that 
they  did  not  exceed  10  per  cent— Id. 

01     (Sop.  18M) 

A  stock  subscription  was  on  condition  that 
the  road  be  located  through  A.  Upon  represen- 
tations that  the  company  was  about  so  to  lo- 
cate it,  notes  were  given  for  the  stock.  Udd, 
that  the  payment  of  the  notes  was  precedent  to 
building,  and  that  the  intent  of  the  company,  at 
the  time  the  note  was  given,  not  so  to  locate, 
was  no  defense,  so  long  as  they  had  not  located 
elsewhere,  nor  otherwise  disabled  themselves  from 
locating  through  A.— Keller  v.  Johnson,  11  Ind. 
337,  71  Am.  Dec.  355. 

In  an  action  on  notes  given  for  stock  In  a 
railroad  company,  defendant  cannot  assert  in 
defense  that  when  he  purchased  the  stock  plain- 
tiff's agent  represented  to  him  that  the  road 
would  be  constructed  in  a  certain  place,  etc., 
and  that  at  the  time  such  representations  were 
made  the  company  did  not  intend  to  locate  said 
road  in  said  place,  where  it  does  not  appear  that 


at  the  time  of  the  snit  the  railroad  company  did 
not  intend  to  so  locate  the  road.— Id. 

[k]    (Sap.  1SS9> 

Where  a  subscription  to  the  stock  of  a  rail- 
road company  is  absolute  on  its  face,  so  that  tha 
entire  consideration  for  the  promise  is  so  many 
shares  of  the  stock,  any  repreGentations  of  agents, 
at  the  time  of  subscribing  as  to  the  location,  are 
mere  expressions  of  opinion,  and  form  no  part  of 
the  contract— Evansville,  I.  &  C.  Straight  Line 
R.  Co.  Y.  Posey,  12  Ind.  363;  Eakright  v.  Lo- 
gnnsport  &  N.  I.  R,  Co.,  13  Ind.  404;  Carlisle 
V.  Evansville,  1.  &  C  Straight  Line  R.  Co.,  Id. 
477. 

[1]     (Sap.  1859) 

Where  a  subscription  to  the  stock  of  a  rail- 
road company  was  conditional  upon  the  line  be- 
ing permanently  located  within  a  mile  of  another 
line,  and  such  condition  was  not  substantially 
complied  with,  the  subscriber  is  not  liable  on 
the  subscription. — Shearer  v.  Evansville,  I.  &  G. 
Straight  Line  R.  Oa,  12  Ind.  452. 

[m]    (Sap.  18.19) 

The  defendant  in  a  suit  on  a  subscription  to 
the  original  stock  of  a  railroad  company  can- 
not  show  by  parol  that  he  would  not  have  sub- 
scribed if  he  had  supposed  a  particular  route 
would  be  adopted.— Eakright  v.  Hiogansport  &  N. 
I.  R.  Co.,  13  Ind.  404. 

[n]  (Snp.lSGO) 

A  false  representation  by  the  soliciting  agent 
of  a  railroad  company  that  the  contractors  could 
construct  and  equip  it  without  any  advance  from 
the  company  cannot  vitiate  stock  subscriptions. 
—Andrews  v.  Ohio  &  M.  R,  Co..  14  Ind.  100. 

[an]  (Sap.  1860) 

A  Btock  snbscription  was  conditional  on  a 
certain  location,  and,  after  that  location,  was 
made  abaolute.  The  location  having  been  chang- 
ed, the  defendant  was  allowed  to  show  tbat  It 
passed  his  farm,  in  order  to  show  what  inducsd 
him  to  subscribe. — Vawter  v.  Oliio  &  M.  R.  Co., 
14  Ind.  174. 

[o]     (Snp.  1860) 

A  representation  by  the  soliciting  aKent  that 
the  company  had  stock  enough  to  complete  the 
road,  and  would  do  it  in  two  years,  is  too  vague 
to  be  a  controlling  inducement  to  sulisctibe. — 
Hardy  v.  Merriweather,  14  Ind.  203;  Mace  v. 
8ame,  15  Ind.  80. 

[oo]   (Sap.  IS60) 

In  an  action  on  a  subscription  to  the  atock 
of  a  railroad  comiiany,  it  c^tnnot  be  proved  col- 
laterally that  the  company  has  not  expended  9 
per  cent,  within  three  years,  as  required  by  stat- 
ute.— Thornburgb  v.  President  of  Newcastle  & 
D.  R.  Co.,  14  Ind.  400. 

[p]    (Sap.  1860) 

A  subscriber  to  the  stock  of  a  corporation, 
authorized  to  construct  a  railroad  with  a  branch 
road  to  a  certain  point,  cannot  recover  back  the 
amount  paid  on  his  subscription,  because  of  the 
failure  of  the  corporation  to  construct  such 
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b  road,  though  it  had  represented  to  him,  | 
tinie  of  subscriliiDg,  that  the  branch  would 
lilt;   the  representation  being  merely  the 
!sion  of  an  existing  intention  to  build  it. — 
lister  V.  Indianapolis  &  C.  R.  Co.,  15  Ind. 

(Sap.  1860) 

L  Stipulation  in  a  subscription  ot  stock,  by 
an  order  of  the  board  of  directors  of  the 
iny  was  to  he  accepted  as  evidence  of  a  re- 
1  location  having  been  made,  does  not  pre- 
otber  evidence  of  the  fact;  and  the  actual 
■uction  of  the  road  is  the  best  evidence  of 
ipliancc  with  the  condition.— Moore  v.  New 
ly  &  S.  R.  Co.,  16  Ind.  78. 

ISnp.  1860) 

Phere  a  note  was  given  for  a  subscription 
railroad,  conditioned  that  it  should  not  be 
le  until  work  should  be  commenced  on  the 
f  said  road  south  from  Indianapolis,  and 
ote  was  given  upon  the  representation  of 
;entB  of  the  company  that  such  work  had 
:ommenced.  when  in  fact  it  had  not,  the  com- 
iment  of  the  work  at  the  point  named  was 
lition  precedent  to  the  right  of  the  company 
nand  the  subscription,  and  the  note,  hav- 
!en  obtained  upon  the  false  representation 
his  condition  had  been  e<»nplied  with,  was 
-Taylor  v.  Fletcher.  15  Ind.  80. 

(Sap.  iSfiO) 

L  snbscriptiOD  to  the  capital  stock  of  a 
ad  company,  payable  by  the  coDveyance  of 
a  land,  was  conditioDed  that,  if  the  corn- 
declined  to  take  the  land  at  the  price  nam- 
e  subscription  should  be  void.   Held,  that 
?ceptaDce  of  the  proposition  could  only  be  | 
by  the  directors  of  the  company,  or  through  ; 
authorized  agent. — Jnnction   R.   Co.   v.  . 
,  15  lod.  236.  I 

oQsent  of  several  members  of  the  board  of 
ors  of  a  railroad  corporation,  acting  sepa-  | 
,  and  not  shown  to  constitute  a  Quorum, 
iubscriptioQ  to  the  stock  of  the  company, 
provided  for  payment  in  land  to  be  tak- 
a  certain  price,  is  not  a  vaiid  acceptance  ^ 
subscription. — Id.  | 

L  subscription  for  stock,  payable  by  the  ' 
^ance  of  a  specific  tract  of  land,  and  con-  | 
ed  that,  in  case  the  company  declined  to 
'.be  land  at  the  price  named,  the  subscrip* 
ibould  be  void,  is  a  mere  proposition,  and,  i 
accepted  by  the  company,  Ib  not  binding  up- 
5  subscriber. — Id. 

<Snp.  1S60) 

L  subscriber  to  the  stock  of  a  railroad  com- 
cannot  avoid  his  subscription  on  tlie  ground 
le  obtained  a  stipulation  which  the  railroad 
iny  were  not  authorized  to  make.— Evans-  | 
I.  &  C.  Straight  Line  R,  Co.  v.  City  of 
iville,  lu  Ind.  395.  | 

lection  S  of  the  general  law  for  the  incor-  > 
Ion  of  railroad  companies  (1  Rev.  St,  p. 
which  provides  that  the  directors  may 
calls,  etc.,  provided  such  subscriptions 


shall  not  be  required  to  be  paid  except  in  equal 
installments  of  not  more  than  10  per  cent,  a 
month,  has  no  application  to  cases  where  the 
terms  of  payment  are  agreed  upon  in  the  coQ< 
tract  of  subscription,  and  the  contract  contem- 
plates inunediate  payment  on  those  tenns.— Id. 

[rr]    (Sap.  1861) 

In  suit  by  a  railroad  company  on  a  sub- 
scriptioD  for  stock,  a  declaration  which  refers  to 
no  written  contract  of  subscription,  and  does  not 
aver  any  assessment  or  call  made  by  the  direc- 
tors, though  averring  that  the  subscription  was 
payable  in  such  manner  and  proportion,  and  at 
such  time,  as  the  directors  should  appoint,  is 
defective,  and  a  demurrer  thereto  should  be  sas- 
tained.— McOasky  t.  Grand  Rapids  &  I.  R.  Co., 
IQ  Ind.  9C. 

{b]  (Snp.  1S61) 
Under  the  general  railroad  law,  suits  against 
subscribers  of  stock  on  the  preliminary  articles, 
or  articles  of  subscription  of  stock,  and  not  on 
the  articles  of  association,  were  contemplated; 
but  the  articles  of  subscription  and  association 
may  be  combined,  and  where  they  are  so,  and 
the  articles  of  association  contain  an  express  or 
implied  promise  to  pay  the  sums  annexed  to  the 
names  of  subscribers,  suits  may  be  maintained 
upon  Ihe  latter.— Heaston  v.  Cincinnati  &  Ft. 
W.  R.  Co.,  IG  lod.  275,  70  Am.  Dec  430. 

[Bb]    (Sap.  1861) 

Plaintiff  made  a  cash  snbscription  of  $3,000 
to  the  stock  of  a  railway  company,  and  was  in- 
duced by  an  agent  of  the  company  to  make  a 
further  subscription  of  a  certain  farm  owned  by 
him.  upon  a  promise  that  his  cash  subscription 
would  not  be  demanded  until  the  road  was  com- 
pleted. The  company,  not  regarding  their  obli- 
gation to  forbear,  commeiiced  suit  on  the  cash 
subscription,  and  were  proceeding  to  enforce  the 
collection  of  a  judgment  recovered  thereon. 
Held,  that  the  company,  having  broken  its  con- 
tract, was  liable  to  the  plaintiff  for  damages.— 
Scarce  v.  Indiana  &  I.  C.  Ry.  Co.,  17  Ind.  103. 

Plaintiff,  havii^  subscribed  for  the  stock  of 
a  railroad  corporation,  was  induced  by  an  agent 
of  the  company  to  make  a  further  snbscription 
of  a  farm  owned  by  him,  on  the  promise  that  bis 
former  subscription  would  not  be  demanded  until 
the  road  was  completed.  The  company,  hovt- 
ever,  brought  suit  on  the  cash  subscription  be- 
fore the  completion  of  the  road,  whereupon 
plaintiff  sued  to  recover  the  land,  and  tendered  a 
return  of  the  stock  received  therefor.  Held  that, 
since  the  agreement  to  forbear  would  have  fur- 
nished a  sufficient  ground  for  enjoining  the  col- 
lection of  the  former  subscription  until  after  the 
completion  of  the  road,  plaintiff  was  not  enti- 
tled to  a  rescission  of  the  land  subscription.— Id. 

[t]  A  false  representation  by  an  agent  of  a  rail- 
road company  soliciting  stock  subscriptions  that 
the  company  already  had  enough  subscriptions 
to  finish  the  road  in  a  specified  time,  and  sought 
others  from  persons  living  on  the  line  of  the 
road  only  as  evidence  of  friendliness,  was  held 
to  bear  merely  on  matters  of  expectation  and 
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oploion,  and  not  to  suffice  to  avoid  the  subscrip- 
tion.—(Sup.  1861)  Biah  v.  Bradford,  17  Ind.  490; 
(18G2)  Brownlee  v.  Ohio,  I.  &  I.  R.  Co.,  18  Ind. 
68;  (1862)  Parker  t.  Thomas,  19  Ind.  213,  81 
Am.  Dec  385. 

The  consideration  of  a  subscription  for  stock 
in  a  railroad  company  roust  be  deemed  to  be  the 
shares  of  stock,  and  not  such  collateral  and  in- 
ddental  advantages  as  the  subscriber  may  ex- 
pect to  obtain  from  the  boildiog  of  the  road; 
and  if,  from  the  noncompletion  of  the  road,  he 
does  not  obtain  these  advantages,  be  cannot  al- 
lege a  failure  of  the  consideration  of  his  sub- 
scrlption.-Bifih  t.  Bradford,  17  Ind.  490. 

[u]  (Snp.  1862) 
A  condition,  in  a  subscription  to  the  stock 
of  a  railroad  company,  that  the  company  shall 
locate  its  road  in  a  certain  place,  is  waived  by 
giving  a  note  in  payment  of  the  subscription  be- 
fore the  location  of  the  road  of  the  company  in 
the  designated  place.— Evansville,  I.  &  C. 
Stralgbt  Line  R.  Co.      Dunn,  17  Ind.  003. 

[an]  (S«p.lM2) 

In  an  action  on  a  vritten  contract  of  sub- 
scription to  the  stock  of  a  proposed  railroad, 
which  is  absolute  and  nnconditioual,  a  plea 
that  defendant  sabscribed  in  consideration  of  an 
alleged  lost  written  agreement,  which  the  so- 
liciting agent  made,  tiiat  if  a  certain  amount 
was  subscribed,  the  road  wonld  be  located  on  a 
certain  line,  and  the  subscription  expended  on 
a  certain  part  thereof,  and  that  it  was  not  per- 
formed, is  not  a  good  defense,  since  the  agree- 
ment pleaded  and  the  anbscriptlon  do  not  ap- 
pear to  be  a  part  of  an  entire  contract.— 
Brownlee  t.  Ohio,  I.  &  I.  R.  Co..  18  Ind.  68. 

[T]    (Sov.  1862) 

The  law  providing  for  the  organization  of 
railroad  companies,  and  for  receiving  subscrip- 
tions to  the  stock  thereof,  enters  into,  forms 
part,  and  determines  the  effect  of  subscriptions, 
as  fully  as  if  It  were  written  out,  and  formed 
in  terms  a  part  of  the  contract  of  subscription. 
— Hoagland  t.  Cincinnati  &  Ft.  W.  R.  Ca,  18 
Ind.  452. 

Under  the  act  of  1852  for  the  Incorpora- 
tion of  railroad  companies,  after  the  subscrip* 
tlon  of  $50,000  to  its  stock,  the  company  may 
call  In  the  subscriptions  without  waiting  for 
the  subscription  of  the  whole  capital  stock  as  a 
condition  precedent  to  their  right  to  collect.— Id. 

[VY]  (Sap.  1S62) 

A  subscriber  to  the  capital  stock  of  a  rail- 
road company  sought  to  avoid  his  subscription 
on  the  ground  of  the  false  representations  of  the 
company's  soliciting  agent  as  to  the  persons 
who  had  subscribed.  Seven  years  had  elapsed 
after  the  subscription  before  suit  was  brought, 
and  no  excuse  was  shown  for  the  delay.  Held, 
that  the  presumption  was  against  the  subscrib- 
er's right  to  avail  himself  of  these  facts  until 
be  had  accounted  for  his  delay. — Dynes  t.  Shaf- 
fer, 19  Ind.  105. 


[w]  (8ap.lS62) 

A  subscription  to  the  capital  stock  of  a 
railroad  company  was  made  on  condition  that  it 
should  be  located  over  a  certain  route,  and 
notes  for  the  subscription  were  given,  payable 
at  such  times  as  the  installments  fell  dae. 
Held,  that  the  fact  that  these  notes  were  on- 
conditional  did  not  amount  to  a  waiver  of  the 
maker's  right  to  hare  the  road  located  as  he  had 
stipulated,  before  payment  of  the  notes  could  be 
compelled  from  him.— Parker  t.  Thomas,  19 
Ind.  213,  81  Am.  Dec.  385. 

Eww]    (Snp.  1S6S) 

A  city  pledged  its  stock  in  a  railroad  com- 
pany as  security  for  its  lionds  issued  in  aid  of 
the  road,  and  the  bonds  provided  that  the  hold- 
ers might  exchange  the  same  for  a  like  amount 
of  the  stock,  and  be  substituted  as  stockholders 
in  the  place  of  the  city.  J7eld,  that  the  bood- 
holdera  had  a  lien  upon  the  whole  of  the  stock, 
but  that  one  bond  could  not  bind  more  than  one 
share  of  stock.— City  of  Aurora  v.  Cobb,  21  Ind. 
492. 

[z]     (Sep.  18M) 

Where  a  subscription  to  the  capital  stock 
of  a  railroad  company  is  made  upon  condition 
that  the  final  location  shall  be  along  a  certain 
route,  such  condition  is  complied  with  by  the 
company's  fixing  upon  such  route,  and  It  is  not 
broken  until  a  different  route  is  afterwards 
adopted.— Smith  t.  Allison,  23  Ind.  366. 

tMxl   (Sap.  UH) 

Where  subscription  to  the  capital  stock  of 
a  railroad  company  is  made  payable  in  work 
and  materiala,  and  not  In  Installment?,  the  com- 
pany cannot  require  payment  in  installments  by 
resolution  of  the  board  of  dlrectora.— Ohio,  L  & 
I.  R.  Co.  T.  Cramer,  23  Ind.  490. 

I7]    (Snp.  1864) 

A  person  who  piakes  a  subscription  of  land, 
to  the  stock  of  a  railroad  company,  on  a  cod- 
ditioQ  precedent,  waives  such  condition  by  deliv- 
ering an  absolute  deed  of  the  land  to  the  com- 
pany, and  receiving  his  stock.— Parks  v.  Evans- 
ville, I.  &  C.  Straight  Line  R,  Co.,  23  Ind.  567. 

[yy]   (Sap.  1867) 

It  is  not  necessary.  In  order  to  coiutitute  a 
location  of  the  route  of  a  railroad  Cor  the  pur- 
pose of  fixing  the  liability  of  subscribera  to  the 
stock,  that  the  route  should  have  been  staked 
and  marked  on  the  ground  in  such  a  nuuiner 
that  its  precise  line  could  be  found  and  identi- 
fied. Location  may  be  completed  by  resolutions 
or  acta  of  the  dlrectora  manifesting  a  corporate 
determination  to  construct  the  road  over  a  par- 
ticular route.— Parker  v.  Thomas,  28  Ind.  277- 

[E]     (Sap.  1S71} 

Where,  in  an  action  on  a  stock  subscrip- 
tion to  a  railroad  company,  defendant  alle^^ 
that  it  was  agreed  that.  If  the  railroad  was  lo> 
cated  through  his  farm,  he  should  be  entitli><l 
either  to  pay  his  subscription  In  cash,  or  give 
the  company  a  right  of  way,  and  that  he  bad 
given  a  right  of  way  which  had  been  accepted 
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by  the  company,  such  facts  conatitute  payment 
of  tiie  sabscription.— Evansville,  T.  H.  it  C.  B. 
Co.  y.  Wright,  38  lod.  W. 

M    (SUV.  U77) 

An  allegation  that  a  certain  track  was  con- 
rtnicted  "upon,  or  as  near  as  practicable  upoD, 
the  east  line  of  the  lands  owned  by"  0.,  a  sub- 
scriber to  a  railway,  "and  at  alt  points  within 
fifty  feet  of  said  east  line,"  held  not  to  show 
performance  of  a  condition  precedent  In  the  sab- 
scription,  that  the  track  should  "run  on  said 
C.*s  east  line."— Crane  T.  Indiana,  N.  &  S.  B. 
Co.,  59  lad.  165. 

[sxs]    (Sap.  1877) 

\Miere  a  suliscription  to  the  capital  stock 
of  a  railroad  company  is  conditional,  and  the 
complaint  in  an  action  to  recover  the  amount 
of  the  subscription  avers  performance  of  the 
conditions,  all  evidence  admissible  under  an- 
swers of  failure  and  want  of  confiideration  and 
nonperformance  of  such  conditions  is  admissi- 
ble under  the  general  denial,  and,  where  the  lat- 
ter is  pleaded,  error  in  suRteining  demurrers  to 
the  former  is  harmless.— I>rover  t.  Evans,  50 
Ind.  4!H. 

Fob  Cases  fbou  Other  States, 

See  41  Cent.  Dig.  R.  R.  {|  33-35;  1 

Cent.  Dig.  Action,  §8  53,  56;  11  Cent. 

Dig.  Contracts,  88  76a  1026. 
See,  also,  33  Cyc.  pik.  64,  65. 

{17.  Offloers  and  amenta. 

Compensation  in  general,  see  Corpobations,  S 
308. 

Estoppel  to  deny  authority,  see  Cobporation9, 
I  425. 

Extra  compensation,  see  Masteb  and  Servant, 
I  72. 

[t]  (8«».1KS) 

The  general  superintendent  of.  a  railroad 
can  nuke  a  binding  contract  to  fence  the  track. 
—New  Albany  &  S.  R.  Go.  t.  Haskell,  11  Ind. 
301. 

[b]  (Snp.  18S4) 
Where  a  railway  brakeman  is  injured  in 
the  discharge  of  his  duty  at  a  point  distant 
from  the  chief  offices  of  the  company,  and  stands 
in  need  of  immediate  surgical  attendaoce,  the 
conductor  may  bind  the  company  by  the  em- 
ployment of  a  surgeon,  if  there  is  no  superior 
agent  of  the  company  present.— Terre  Haute  & 
I.  R.  Co.  T.  HcMurray,  9S  Ind.  33S,  49  Am. 
Rep.  752. 

Ce]  (Sap.  UH) 
A  railway  road  master,  having  charge  of 
the  repairs  c<  the  toadway,  has  no  implied  au- 
thority to  contract  for  the  nursing:  of  a  person 
injured  on  tiie  line  of  the  lOad,  there  being  no 
emergency  calling  for  Immediate  action,  and 
there  being  a  superior  agent  within  reach;  but 
the  corporation  will  be  bound  by  the  ratification 
of  such  contract  by  the  general  manager.— Lou- 
isville, B.  &  St.  L.  Ry.  Co.  t.  McVay,  9S  Ind. 
.^1,  49  Am.  Rep.  770. 


tdj    (Sap.  1SS6) 

Where  a  railroad  has  accepted  a  deed  of 
land  for  a  right  of  ^ay,  stipulating  that  it 
shall  locate  a  depot  at  a  certain  point  in  consid- 
eration therefor,  it  cannot  question  the  author- 
ity of  its  agent  to  make  such  contract. — Louis- 
ville, New  Albany  &  Chicago  Ry.  Co.  v.  Sum- 
ner, 5  N.  B.  404,  100  Ind.  55,  55  Am.  Rep. 
719;  Same  v.  Moore,  5  N.  E.  413,  106  Ind.  600. 

fe]  While  a  railroad  company  may  be  liable 
for  medical  services  of  a  physician  employed  by 
a  conductor  in  an  absolute  emergency  to  attend 
an  injured  brakeman,  it  is  not  liable  to  an  as- 
sistant afterwards  employed  by  such  physician, 
even  though  the  conductor  had  aathorised  him 
to  secure  such  assistance  as  seemed  necessary ; 
and  especially  is  this  true  where  it  is  not  shown 
that  the  brakeman  was  himself  unable  to  pay. 
—(Sup.  1886)  Terre  Haute  &  I.  R.  Co.  v. 
Brown,  107  Ind.  33G,  8  N.  E.  2ia  followed  Ev- 
ansville  &  I.  R.  Co.  v.  Spellbring  (App.  1891)  1 
Ind.  App.  107,  27  N.  B.  239. 

[f]    (Sup.  1S89) 

A  complaint  allet^ed  that  defendant's  train 
ran  into  and  injured  M.;  that  the  injury  re- 
quired immediate  attention;  that  the  conductor 
of  the  train  employed  plaintiff,  a  physician,  to 
render  medical  aid  to  M.;  that  his  services  and 
employment  were  fully  made  known  to  defend- 
ant immediately  after  the  accident;  and  that 
he  continued  to  render  such  services,  without 
objection  from  defendant,  for  several  months 
thereafter.  HHd,  that  the  complaint  stated  a 
good  cause  of  action,  a  ratification  of  the  con- 
ductor's act  being  fairly  inferred.— Terre  Haute 
&  I.  R.  Co.  T.  Stockwell,  118  Ind.  98,  20  N.  E. 
650. 

Evidence  that  the  conductor.  Immediately 
after  the  accident,  telegraphed  to  defendant's 
general  ^perintendent  and  general  agent  the 
fact  of  the  accident,  and  that  he  had  left  the  in< 
jured  man  in  charge  of  plaintiff;  that  the  samo 
evening  the  conductor  personally  Qoti6ed  the 
superintendent  of  the  accident,  and  that  he  had 
"employed  a  physician  to  dress  his  wounds"  ; 
and  that  plaintiff  subsequently  wrote  to  defend- 
ant, stating  the  circumstances  of  his  employ- 
ment, and  the  services  he  had  rendered,  and  de- 
manding pay  therefor;  and  that  defendant  nev- 
er questioned  or  repudiated  the  employment, — 
justifies  a  finding  that  defendant  fully  ratified 
the  conductor's  act— Id. 

M  (8HP.18S9) 

Where  a  conductor  was  authorized  to  em- 
ploy a  surgeon  In  an  emergency,  another  sur- 
geon who  was  called  In  was  bound  to  know 
that  when  the  conductor  who  possessed  limited 
special  authority  had  procured  the  services  of  a 
competent  suiiceon  his  authority  was  exhausted, 
and,  if  with  such  knowledge  he  continued  to 
give  the  injured  person  attention,  he  did  it  at 
the  expense  of  some  other  person  and  the  con- 
ductor as  principal.— Louisville,  N.  A.  &  C  By. 
Co.  V.  Smith,  22  N.  E.  775,  121  Ind.  353,  6  L. 
R.  A.  320. 
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Kind.  DlK.— Pace  son 


Where  a  conductor  had  authority  in  an 
emei^Qcy  to  employ  surgicsl  aid  and  a  surgeon 
was  summoned  to  attend  an  injured  brakeman, 
it  was  immaterial  whether  such  surgeon  was 
called  by  the  brakeman  or  by  the  conductor  In 
person,  for  if  he  was  called  by  the  direction, 
express  or  implied,  of  the  conductor,  or  if  the 
conductor  confirmed  what  had  been  done,  be 
could  not  subseqnently  employ  another  surgeon. 
-Id. 

[b]    (Sap.  1890) 

A  railroad  company  having  a  contract  with 
one  of  its  directors  for  the  construction  of  a 
portion  of  Its  roadway,  and  having  no  knowl- 
edge of  an  unauthorized  contract  for  constmc- 
tion  by  such  director  with  defendant  in  the 
company's  name,  is  not  estopped  from  denying 
that  it  owed  defendant,  In  a  suit  against  defend- 
ant in  which  proceeding?  in  garnishment  were 
commenced  against  the  company,  though  it  had 
been  garnished  before  in  a  suit  against  defend- 
ant, and  the  estimates  for  one  month  furnished 
by  such  director's  engineer  showed  the  work  to 
have  been  done  tiy  defendant.— Allemong  v.  Sim- 
mons, 124  Ind.  190,  23  N.  E.  708. 

[i]    (S«p.  1890) 

Where  a  railroad  right  of  way  contractor 
agreed  to  obtain  a  right  of  way  for  the  road 
and  construct  the  roadbed  over  plaintlfTs  land, 
and  after  such  construction  the  contractor  su1>- 
mitted  the  amount  of  plaintifTs  damages  to  ar- 
bitration and  the  railroad  company  ratified  his 
action  and  agreed  to  be  bound  by  the  aubmis- 
sfon,  It  sufficiently  appeared  that  the  contractor 
was  authorized  hy  the  railroad  to  procure  the 
right  of  way.— Terre  Haute  &  L.  R.  Co.  T. 
Harris.  25  N.  E.  831,  12G  Ind.  7. 

[]]    (Snp.  1890) 

Id  an  action  by  a  physician,  agaic^t  a  rail- 
road company,  for  professional  Ber\'lces  in  at- 
tending a  man  injured  by  one  of  defendant's 
trains,  it  appeared  that  plaintiff  wan  employed 
under  authority  by  telegram  from  defemlant's 
general  superintendent.  Held,  that  evidence  by 
defendant  that  it  had  in  ita  employ  a  chief  pby~ 
siclan  and  surgeon  whose  duty  it  was  to  employ 
surgeons  to  give  professional  attention  to  per- 
sons injured  by  its  trains  was  properly  exclud- 
ed. Plaintiff  might  presume  that  the  general 
superintendent  had  authority  to  employ  him  for 
sncb  service.  Nor  was  plaintiff  bound  to  in- 
quire whether  the  injured  man  was  hurt  under 
such  circumstances  aa  to  render  the  company 
liable  for  his  injuries.— Cincinnati,  I.,  St.  I*  & 
C.  Ry.  Co.  V.  Davis,  120  Ind.  90,  25  N.  E.  878, 
9  L.  R.  A.  503. 

[k]  In  an  action  by  a  physician  against  a  rail- 
road company  for  professional  services,  It  ap- 
peared that  defendant's  construction  train  was 
wrecked  near  B.,  and  about  20  of  defendant's 
employes  were  so  injured  that  they  needed  im- 
me<liate  medical  attention;  that  defendant  had 
but  one  surgeon  at  B.,  and  that  he  could  not 
render  the  necessary  care  to  such  injured  men; 


that  on  the  day  of  the  accident,  after  one  of 
the  injured  had  been  taken  to  B.,  and  before 
he  had  received  the  attention  of  a  pbysiciau. 
the  conductor  on  the  train  directed  plaintiff  to 
attend  to  him;  that  defendant's  sntgeon  and 
plaintiff  agreed  that  his  leg  should  be  amputat- 
ed, and  such  surgeon  directed  plaintiff  to  take 
care  of  bim,  which  he  did,  and  performed  the 
necessary  operation.  Defendant  had  no  office 
or  local  agent  at  B.  at  the  time  of  the  accident. 
Held  that,  since  the  emeticency  required  immedi- 
ate action,  the  employment  of  plaintiff  by  such 
conductor  aud  the  surgeon  bound  d<>fendant  for 
plaintiff's  services  rendered  in  the  amputation 
of  the  employe's  leg— (App.  1892)  Evansville  & 
R.  R.  Co.  V.  Freeland,  4  Ind.  App.  207.  30  N.  E. 
803,  following  Terre  Haute  &  I.  R.  Co.  v.  Mc- 
Murray  a884)  98  Ind.  358.  49  Am.  Rep.  752. 


[I]  (App. : 
In  an  action  against  a  railroad  company 
to  recover  for  lodging  and  care  iriven  to  a 
brakeman  who  was  injured  while  nuiking  up  a 
train,  it  appeared  that  the  brakeman  was  re- 
moved to  plaintifTs  house,  where  he  had  been 
boarding  for  a  week;  that  he  remained,  from 
hia  injuries,  bnconscious  for  four  days,  and  was 
not  able  to  be  removed  to  his  home  for  25  days ; 
that  he  had  no  relatives  In  the  place  where  the 
accident  happened,  and  Iiad  no  means  to  pay 
for  necessary  attention;  that,  in  addition  to 
medical  attendance,  he  required  constant  care 
up  to  the  time  of  his  -removal :  that  the  eeneral 
offices  of  the  company  were  100  miles  distant; 
that,  within  30  minutes  after  the  accident,  the 
conductor  of  the  train,  who  was  the  highest 
officer  of  the  company  at  that  place,  went  to  the 
house,  and  told  plaintiff  to  take  care  of  the 
brakeman.  and  the  company  would  be  respon- 
sible for  the  expenses.  Bdd,  that  such  an 
emergency  existed  l^t  the  contract  of  the  con- 
ductor was  binding  on  the  company,  and  that 
plaintiff  oeuld  recover.  Ross,  J.,  dissenting.— 
Toledo,  St.  L.  &  K.  a  R.  Co.  v.  Mjlott.  tt  Ind. 
App.  438,  33  X.  E.  135. 

[m]    (App.  1894) 

A  railroad  doctor,  required  to  do  the  medi- 
cal and  surgical  work  of  the  company  in  a 
prescribed  territory,  aud  care  for  the  patients 
while  under  his  charge,  has  no  implied  power 
to  bind  the  company  for  board  and  care  of  an 
injured  employe  whom  he  has  ordered  removed 
from  a  train  to  a  house,  in  order  to  care  for 
and  treat  him.— Chicago  &  E.  R.  Co.  v.  Beh- 
rens,  9  Ind.  App.  573,  37  N.  E:  20. 

InJ   (App.  1897) 

The  president,  vice  president,  general  man- 
ager, secretary,  and  treasurer  of  a  railroad  cor- 
poration, selected  by  it,  through  its  board  of  di- 
rectors, under  Burns'  Rev,  St.  1894,  S5  r»14r», 
5147  (Rev.  St.  1881,  SS  3895,  3897),  and  invest- 
ed with  ostensible  authority,  are  general  officers, 
and  may  make  any  contract  within  the  scope  of 
the  corporation.- Bedford  Belt  Ry.  Co.  v.  Mc- 
Donald, 40  N.  E.  1022,  17  Ind.  App.  492,  63 
Am.  St.  Rep.  172. 
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[0]  tamp.  1904) 
Agency  of  a  conductor  to  contract  for  medi- 
cal attendance  and  care  for  an  injured  brake- 
Bun  U  a  special  agency  arising  out  of  neoes- 
sitf,  and  the  persons  dealing  with  such  agent 
miist  know  the  extent  of  liia  agency  at  their 
ppril.— Hnnt  t.  Illinois  Cent  R.  Co.,  163  lad. 
106,  71  N.  E.  195. 

[p]    (App.  IMS) 

The  general  authority  of  a  railroad  conduc- 
tor will  be  presumed  from  bis  known  duties. — 
Indfanapolia  &  E.  Ry.  Co.  t.  Barnes,  35  Ind- 
Ap^  4S5,  74  N.  E.  583. 

[q]   (App.  1910) 
Ttv.ln  crews  as  inch  can  make  no  contracts 
for  the  railroad,  except  in  case  of  emergenr}-. 
unless  specially  aatborlzed.— Pittsburg,  C„  C.  & 
St  L.  Ry.  Co.  T.  Hall,  90  N.  E.  498. 

Fob  Cases  prom  Otiier  States, 

See  41  Cent.  Dig.  R.  R.  §|  36-38. 
See.  also,  33  Cyc.  pp.  65-68. 

}  18.  FrauoUses  and  powers  In  geiieral. 

Interference  with  franchise  as  element  of  com- 
pensation to  proper^  not  taken,  see  Eminent 

DOUAIN,  {  108. 

Power  to  consolidate  with  other  lOads,  see  post, 

i  141. 

Power  to  enter  into  contracts  of  guaranty  and 
suretyship,  see  post,  §  154. 

Power  to  make  and  indorse  negotiable  instru- 
ments, see  post,  S  148. 

Power  to  mortgage  property,  see  post.  S  l*i3. 

Transfer  of  franchises,  see  post,  SS  l^S-144. 

W  fS«p.  1862) 
Under  a  clause  in  a  railroad  chsrter  as 
follows;  'That  no  person,  body  politic  or  cor- 
porate, shall  in  any  way  interfere  with,  molest, 
disturb,  or  injure  any  of  the  rights  or  privileee!i 
thereby  granted  or  that  would  be  calculated  to 
detract  from  or  affect  the  profits  of  said  cor- 
poration"—it  was  held  that  the  state  did  not  re- 
linquish the  right  to  charter  any  other  com- 
pany whose  Improvement  would  be  in  competi- 
tion with  said  railroad  corporation,  nor  the 
right  to  take  the  franchise  of  said  company  for 
the  public  use;  but  the  clause  restrains  such 
other  company  from  committing  any  utiauthor- 
ixed  illegal  injuries.— Newcastle  &  R.  It.  Co.  v. 
Peru  &  L  R.  Com  3  Ind.  464. 

[b]  (Sop.  US8) 

Under  a  power  by  charter  to  contract  with 
connecting  loads,  for  their  use,  etc.,  a  railroad 
company  is  authorised  to  accept  bills  drawn  by 
a  connecting  road  as  a  consideration  for  a 
change  of  gauge  of  that  road.— Smead  v.  Indian- 
apolis, P.  &  C.  R.  Co.,  11  Ind.  104. 

[c]  (Snp.  1862) 

Loc  Acts  1840-50,  p.  30,  §  6,  provided  in 
the  charter  of  a  railroad  company  that  the  com- 
pany might  receive  payment  for  stock  In  the 
bonds  of  any  railroad  company  or  other  corpo- 
ration; that  it  might  issue  its  own  bonds  for 
the  construction  and  equipment  of  the  road; 


that  snch  bond  should  not  be  for  a  less  sum 
tlian  f  too,  nor  be  sold  at  a  greater  reduction 
than  10  per  cent  on  its  prindpal.  Held,  that 
the  act  did  not  restrain  the  company  from  sell- 
ing other  bonds  than  its  own  at  a  greater  dis- 
count than  10  per  cent.— Board  (tf  Com'rs  of 
Bartholomew  County  t.  Bright  18  Ind.  98. 

[dl    (Sap.  1885} 

Where  a  railway  company  has  fully  per- 
formed all  the  conditions  of  a  bond  or  con- 
tract for  the  construction  of  its  road,  the  other 
parties  to  such  contract  who  have  therein  prom- 
ised aid  to  the  company  cannot  invoke  the  doc- 
trine of  ultra  vires  in  defense,  on  the  gronnd 
that  the  company  had  no  power  to  make  such 
contract.— Chicago  &  A.  R.  Co.  T.  Deikes,  103 

Ind.  n;;o,  3  n.  e.  230. 

[e]     (Snp.  1887) 

A  contract  entered  into  by  a  railroad  com- 
pany, before  the  completion  of  its  line,  for 
the  carriage  of  freight,  is  not  necessarily  ultra 
vires  nor  invalid;  and,  where  it  has  been  so 
far  executed  that  the  company  has  received  its 
benefits,  it  cannot,  while  retaining  such  bene- 
fits, assert  that  it  had  no  power  to  make  the 
contract— Louisville,  N.  A.  &  C.  R.  Co,  v. 
Flanagan,  ]13  Ind.  488,  14  N.  E.  370,  3  Am. 
St  Rep.  074. 

Foe  Casks  pbom  Otiieb  States. 

See  41  Cent.  Dio.  R.  R.  §g  39-44. 
See,  also,  33  Cyc.  pp.  69-73;  note.  2  L.  R. 
A.  (N.  S.)  887;  note,  75  Am.  Dec.  548. 

S  19<  AmendMunt  ow  raroeation  of  elwr- 

ten. 

Laws   impairing  obligation   of  contracts,  see 
Constitutional  Law,  S  123. 

[a]  (Snv.  1SS5) 

A  corporation  whose  charter  authorized  It 
to  construct  a  railroad  from  Terre  Haute 
through  Indianapolis,  to  Richmond,  a  distance 
of  1.50  miles,  procured  from  the  Legislature,  and 
accepted,  an  alteration  of  ita  charter,  by  which 
its  line  of  road  was  limited  to  the  distance  be- 
tween Terre  Haute  and  Indianapolis,  a  distance 
of  about  75  miles,  and  the  other  half  of  the  line 
was  placed  under  a  separate  corporation.  Held 
that,  by  the  alteration  of  the  charter  and  ac- 
ceptance thereof,  the  corporation  became  sub- 
stantially a  diflferent  corporation.— Carlisle  v. 
Terre  Haute  &  R.  R.  Co.,  6  Ind.  316. 

[b]  (Sop.  ISM) 

Laws  isrt.t.  p.  105.  8  3,  enacts  that  any 
railroad  company  organized  under  general  or 
special  laws,  and  which  may  have  constructed 
their  road  so  as  to  connect  with  any  other  road 
in  an  adjoining  state,  shall  have  the  power  to 
make  such  contracts  with  any  such  road,  con- 
structed in  such  adjoining  state,  for  the  trans- 
portation of  freight  and  passengers,  etc.  Held, 
that  a  railroad  company  chartered  by  private 
act,  by  accepting  section  3  of  said  general  act. 
accepted  the  same  as  an  amendment  of  their 
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charter.— Smead  t.  IndiasapoUi,  P.  ft  C  B. 
Co.,  U  Ind.  104. 

[e]    (Sap.  1SS6) 

Where  the  le^slatare^  by  spedal  act  Incor- 
porating a  railroad  company,  teserved  the  right 
to  alter  the  charter,  it  may,  nnder  Boch  reaerv- 
ed  power,  properly  apply  the  general  law  regu- 
lating the  liability  of  railroad  companies  for 
stock  killed.— JefEersonville  B.  Go.  t.  Qabhert, 
25  Ind.  481. 

Fob  Cases  noH  Otbeb  States, 
Sbs  41  Cent.  Dig.  S.  B.  |  62. 
See,  also,  S3  Gyc  p.  73. 

8  SO.  AtUnmm  hy  or  acKbut  oompaBles. 

Actiont  against  consolidated  compaQy,  see  post, 
I  144. 

Determination  as  to  necessity,  place,  mode,  and 
expenses  of  crossing  over  highway,  see  poet, 
197. 

Determination  as  to  necessity,  place,  mode,  and 
expenses  of  railroad  crossing,  see  post,  {  91. 

Effect  of  conscdidation  of  company,  see  post,  S 
144. 

For  injuries  at  crossings,  see  post,  S!  341-352. 
For  injuries  from  accidents  to  trains,  see  post, 
i  297. 

For  injuries  from  failure  to  operate  load,  see 
post,  8  221. 

For  injuries  from  fires,  see  post,  fS  471-4SS, 

For  injuries  to  animals  on  or  near  tradi,  see 
poBt,  88  433-451. 

For  injuries  to  licensees  or  tiflspasseTS  tn  gen- 
eral, see  post,  8  282. 

For  Injuries  to  persons  on  or  near  tracks,  see 
post,  88  393-402. 

For  injuries  to  property  from  operation  of  road, 
see  post,  8  222. 

On  obligations  of  railroad,  see  post,  8  179. 

To  compel  operation  of  road,  see  post,  8  219. 

To  enforce  liabilities  against  property  in  gen- 
eral, see  post,  88  176-178. 

To  enforce  rights  Id  respect  to  crossing  private 
lands,  see  post,  8  104. 

To  foreclose  liens  or  mortgages,  see  post,  18 
180-200. 

Fob  Cases  tbom  Otheb  States, 
See  41  Cekt.  Dio.  B.  B.  88  45-61. 

I  22.  —  Jarlsdlotlon  and  Tenne. 

Action  to  forfeit  charter,  see  post,  8  32. 

[a]  (Avp.  1891) 
Ber.  St.  1881.  88  809-S12,  providing  that 
suits  against  railroad  companies  for  injuries 
to  persons  or  property,  or  on  its  liability  as  a 
carrier,  may  be  bron^t  in  any  county  through 
which  the  road  runs,  and  in  any  county  where 
it  has  an  agency  for  the  transactira  of  business^ 
for  causes  growing  out  of  the  business  of  sueb 
office,  and  that  in  all  other  cases  the  action 
shall  be  commenced  in  the  county  where  defend- 
ant has  its  nsnal  place  of  residence,  does  not 
make  it  necessary  for  a  suit  for  medical  serv- 
ices to  the  emidoyfi  to  be  brought  In  tiie  county 


of  the  company's  residence,  since  Rev.  St.  1852. 
8  796,  providing  that  any  action  against  a  cor- 
poration may  t>e  brought  in  any  county  where 
it  has  an  office  for  the  transactioD  of  business, 
or  any  person  resides  on  whom  process  may  be 
served,  was  not  .repealed  by  the  Revision  of 
1881,  and  is  still  in  force.— EvansviUe  &  I.  R. 
Co.  V.  Spellbring.  1  Ind.  App.  167.  27  N.  E. 
23a 

Fob  Cases  fbou  Otheb  States, 

See  41  Cent.  Dio.  B.  B.  88  46-50. 

8  24.         ProoMS  and  appearance. 

In  action  for  killing  stock,  see  post,  8  438. 
Proceedings  to  compel  payment  of  judgment  for 
value  of  stock  killed,  see  post,  |  450. 

W    (Sop.  1868) 

Under  2  Bev.  St.  p.  35,  in  an  action  a^inst 
a  railroad  company,  s  service  of  process  on 
the  president  is  sufficient. — Branham  t.  Ft. 
\yayne  &  S.  R.  Co.,  7  Ind.  624. 

[b]  {8dii.  ISST) 

Service  of  process  upon  a  conductor  of  a 
railroad  company,  under  2  Rev.  St  p.  35,  8  36. 
is  good.  He  is  at  least  a  special  agent  of  the 
company.— New  Albany  &  S.  R.  Co.  v.  Grooms, 

9  Ind.  243. 

[c]  iSnp.lRSS) 

Railroad  corporations  may  be  regarded  as 
resident  in  each  county  in  which  they  have  an 
office  or  agency,  or  an  officer  or  agent  upon 
whom  process  may  be  served.- New  Albany  &  S. 
R.  Co.  T.  HsakeU,  U  Ind.  801. 

[d]  (Sap.  1859) 

In  an  action  brought  against  a  railroad 
company,  before  a  justice  of  the  peace,  for  the 
recovery  of  damages  occasioned  by  the  killing 
of  the  plaintiff's  horse  by  the  cars  of  the  com- 
pany, service  of  process  upon  a  conductor  on 
the  road  10  days  before  the  day  set  for  trial  is 
sufficient.— New  Albany  &  S.  B.  Co.  v.  Mc- 
Namara,  11  Ind.  543. 

t«]  (8ap.l8G8> 

Service  on  a  railroad  conductor  Mods  the 
company.— >ew  Albany  &  S.  B.  Co.  v.  Ttlton, 
12  Ind.  8;  7«  AnL  Dec.  196;  New  Albany  & 
S.  R.  Co.  V.  Mead,  13  Ind.  258. 

[f]     (Sap.  16«1) 

In  actions  against  a  railroad  company 
whose  principal  office  is  not  within  the  state, 
the  statute  requires  service  to  be  made  30  days 
before  the  term  of  court  to  which  the  process  is 
returnable.  Service  made  after  this  time  is 
good,  but  the  case  must  be  continued. — Oliio  ft 
M.  B.  Ca  V.  Boyd,  10  Ind.  438. 

[cl  (Sap.  isa) 
When  the  return  shows  that  a  aummons 
against  a  railroad  corporation  whose  principal 
office  Is  not  within  the  state  was  served  on 
one  of  its  conductors,  it  will  not  be  presnmed, 
without  ft  showing  to  that  effect,  that  the  of- 
ficer went  out  of  his  jurisdiction  to  serve  it, 
or  tliat  it  was  not  served,  as  required,  on  the 
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coodoctor  of  a  train  paasing  through  the  coud- 
ty  where  the  action  was  brought. — Ohio  &  M. 
R.  Co.  T.  Qnier,  16  JsA.  440;  Same  t.  Clement, 
Id.  473. 

[ta]  (Sap.  U66) 
The  law  of  1861  (Acts  Sp.  Sess.  1861,  p. 
78),  which  required  15  days'  service  of  process 
npon  railroads,  where  the  principal  office  of 
the  company  was  without  the  state,  is  repealed 
by  the  act  of  1863  (Acts  1863.  p.  25).— Toledo, 
L.  &  B.  R7.  Co.  V.  Shively,  26  Ind.  181. 

P]  (So*.  1873) 
In  an  action  against  a  railroad  company 
whose  principal  office  ia  not  in  the  state,  the 
gammons  may  be  served  on  a  local  freight  agent, 
since  be  ia  a  general  agent  of  the  company, 
within  the  meaning  of  Act  March  4,  1853,  as 
amended  by  Acta  Sp.  Sess.  1801,  e.  78,  regu- 
lating the  service  of  amnmons  on  such  corpo- 
rations.— Toledo,  W.  &  W.  Ry.  Co.  v.  Owen.  43 
Ind.  405. 

In  an  action  against  a  railroad  company 
to  lecover  the  valne  of  stock  killed,  a  letum  of 
the  summons,  "Served  by  reading  to"  A.,  "who 
is  tbe  local  freight  agent  of  said  defendant,  at 
the  city  of,"  etc.,  does  not  show  good  service  un- 
der section  30  of  the  Code.— Id. 

Under  Act  March  4,  1853,  as  amended  by 
Acts  Sp.  Sess.  18G1.  p.  78.  providing  that  all 
writs  or  other  process  against  the  president 
of  any  railroad  company  whose  principal  office 
is  not  within  the  state  may  be  served  on  any 
officer,  director,  conductor,  attorney,  or  general 
agent  of  the  company,  service  on  any  one  of 
the  persons  named  is  good  without  reference  to 
whether  the  others  could  be  found  within  the 
conn^  or  not— Id. 

D]  (Sap.  USD 
Where,  in  obedience  to  a  writ  of  garnish- 
ment served  upon  the  resident  engineer  of  a 
railroad  company.  It  appeared  by  its  attorney, 
and  submitted  to  a  mle  to  answer,  and  con- 
sented to  a  continuance,  It  was  too  late  to  ob- 
ject to  the  proceea  or  to  Its  service,  as  such  an 
objection  must  be  taken  In  limine.— Baltimore, 
0.  &  R.  Oo.  T.  Taylor,  81  Ind.  24. 

[k]    (Smp.  1886) 

Under  Rev.  St.  1881,  S  4027,  authorizing 
RDtnmons  to  t>e  served  by  copy  on  any  conductor 
on  any  train  on  the  road  passing  into  or 
through  the  county,  it  is  sufficient  that  a  copy 
of  the  summons  is  delivered  to  a  conductor  on 
any  train  of  the  railroad  passing  through  or 
into  the  county,  and  it  is  not  essential  that 
the  sheriff  shall  ascertain  and  accurately  state 
the  full  name  of  the  conductor.— Cincinnati,  H. 
&  I.  R.  Co.  T.  McDougall,  8  N.  E.  571,  108  Ind. 
178. 

PI  <Slip.lS92) 

Where  persons  served  with  process  reside 
within  the  county  of  the  officer  serving  it,  or, 
like  conductors  of  railways,  are  constantly  pass- 
ing through  it,  and  the  return  is  silent  as  to 
place  of  service,  it  will  be  presumed  that  the 


officer  acted  within  the  limits  of  his  jurisdic- 
tion.—Baltimore  &  O.  R.  Ca  T.  Brant,  132 
Ind.  37,  81  N.  B.  464. 

[m]    (Snp.  1900) 

Where  a  railroad  company  had  no  officer 
or  agent  in  the  state  except  one  appointed  to  re- 
ceive service  of  process,  a  service  on  him  in  a 
county  other  than  that  in  which  the  action  was 
brought  was  safficient,  under  Bums'  Rev.  St. 
1804,  S  318,  authorizing  service  in  any  county 
in  the  state  where  an  agent  of  the  corporation 
can  be  found.— Eel  River  R.  Co.  v.  State  ex  reL 
Kistler,  67  N.  E.  388,  155  Ind.  433. 

Fob  Cases  fbom  Other  States, 

See  41  Cent.  Dig.  R.  R.  §§  32-56. 
See,  also,  note,  4  L.  R.  A.  (N.  S.)  272. 

{25.  FleadlnB  kilA  evldenee. 

[a]  (Sap.  1886) 
A  complaint  designating  the  defendant  as 
"The  Cincinnati,  Hamilton  &  Indianapolis  Rail- 
road Company"  sufficiently  indicates  that  the 
defendant  is  a  corporation. — Cincinnati,  H.  & 
I.  R.  Co.  T.  McDougall,  8  N.  E.  571,  108  Ind. 
179. 

Fob  Cases  fbou  Othee  States, 
See  41  Cent.  Dig.  R.  R.  J  57. 


S27. 


amd  enforoamant 


thereof. 

Res  Judicata,  see  JtTDGUENT,  {g  540-749. 
Right  of  trustees  of  mortgage  to  have  Judgment 

set  aside,  see  Judgment,  §  382. 

For  Cases  fbou  Otheb  States, 
See  41  Gent.  Dig.  R.  B.  |  59. 

1 88.  Torf eltnre  of  fnuaoUse  and  dla* 
■olntlou. 

Forfeiture  of  rights  under  grant  of  public  aid, 

see  post,  §  35. 

Ca]   (Sup.  1862) 

Where  the  articles  of  association  of  a  rail- 
road company,  defective  in  not  specifying  with 
certainty  the  terminus  of  its  road,  are  properly 
filed  in  the  office  of  the  secretary  of  state,  it  is 
notice  to  the  state  of  the  defect;  and  its  right 
to  take  advantage  thereof,  by  quo  warranto 
or  otherwise,  is  lost  by  eight  years'  acquies- 
cence without  an  endeavor  to  have  the  same 
amended.— State  t.  Bailey,  19  Ind.  ^2. 

[b]  (8np.  1876) 
An  information  In  the  nature  of  a  quo 
warranto,  under  Code,  fi  740,  will  not  lie  against 
a  number  of  persons  incorporated  as  a  railroad 
company,  on  the  grounds  that  they  do  not  in- 
tend to  construct  the  whole  of  their  road  ac- 
cording to  its  description  in  the  articles  of  as- 
sociation, and  that  they  intend  to  make  use  of 
their  organization  for  the  purpose  of  condemn- 
ing and  appropriating  private  property  over 
which  to  construct  their  railroad.— State  ex  xeL 
Cofer  V.  Kingan,  51  Ind.  142. 
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[c]    (Sup.  1S83) 

Under  Rev.  St.  1881,  {{  1131,  1132,  pro- 
viding tbat  the  mode  of  procedure  to  have  de- 
clared a  forfeiture  by  a  railroad  company  of  its 
rigbts,  privile^s,  aud  franchises  is  by  informa- 
tioo  on  the  relation  of  the  prosecuting  attorney 
in  the  circuit  court  of  the  proper  county,  a 
pleading  which  seeks  to  set  up  an  abandonment 
and  forfeiture  by  a  railroad  company  of  such 
rights,  etc.,  must  allege  that  the  forfeiture  has 
been  judicially  declared  in  a  suit  for  tbat  pui^ 
pose.— Logan  t.  Vernon,  O.  &  R.  R.  Co.,  90  Ind. 
552. 

[dj  <8bp.U00) 
Defendant,  a  domestic  railroad  company, 
had  ceased  to  do  business  as  such,  and  had  no 
office  or  agency  in  any  county  in  the  state,  all 
its  corporate  property  and  franchises  liaving 
been  surrendered  under  a  lease  in  perpetuity  to 
another  company  which  operated  the  same. 
Held,  that  defendant's  legal  residence  continued 
in  the  county  where  Its  principal  office  was  lo- 
cated  when  it  ceased  to  do  business,  though  the 
annual  meetings  of  Its  stockholders  were  beld  in 
another  county;  and  hence  an  acticn  by  the 
state  to  declare  a  forfeiture  of  its  franchise  was 
properly  brought  In  the  former  county,  under 
Burns'  Rev.  St.  1804,  S  314,  providing  that  an 
action  shall  be  commenced  in  the  county  where 
defendant  resides.— Kel  River  R.  Co.  v.  State  ex 
rel.  Kistler,  S7  N.  B.  388,  155  Ind.  483. 

The  acts  of  a  domestic  railroad  company  in 
surrendering  possession,  control,  and  use  of  all 
its  corporate  property  and  franchises  to  a  rival 
company  under  a  lease  in  perpetuity,  and  in  ac- 
quiescing in  the  destruction  of  a  portion  of  its 
railroad  and  other  property  by  the  lessee  in  or- 
der to  destroy  competition,  are  sufficient  grounds 
to  authorize  a  forfeiture  of  its  franchises,  and  a 
dissolution  of  the  corporation,  and  a  judgment 
of  ouster  against  the  lessee. — Id. 

Where  a  railroad  company  leased  and  sur- 
rendered all  its  coriKirate  property  aud  fran- 
chises  to  a  rival  company  in  order  to  destroy 
competition,  and  afterwards  executed  a  new 
lease  of  like  character  for  the  same  purpose, 
the  second  lease  merged  the  first  and  constitut- 
ed a  violation  of  the  company's  duties  to  the 
state,  for  which  a  forfeiture  of  Its  franchises 
could  be  declared.— Id. 

Fob  Cases  frou  Otheb  States, 

Sbb  41  Cent.  Dio.  R.  R.  §§  0.t-0!>. 
See.  also,  33  Cyc.  pp.  76-78.  8L 

§  33.   Foreign  oompanle*. 

Consolidation  of  foreign  and  domestic  com- 
panies, see  post,  S  141. 

[a]    (Sap.  18C3) 

A  railroad  corporation  chartered  by  the 
state  of  Indiana,  with  authority  to  own  and 
manage  property  in  Ohio,  was  not  given  the 
right  to  migrate  to  the  latter  state  as  aa  In- 
diana corporation,  by  an  act  of  such  state  giving 
it  authority  to  act  therein.— Aspin wall  v.  Ohio  & 
M.  R.  Co.,  20  Ind.  492,  83  Am.  Dec.  329 ;  Mc- 


Cord   T.   Aspinwall,  Id.  4^;  Aspfnwall  v. 

Somes,  Id. 

Fob  Cases  fbou  Otheb  States, 

See  41  Cent.  Dig.  R.  R.  H  70.  71;  12 

Cent.  Dig.  Corp.  8$  2487-2077. 
See,  also,  19  Cyc.  p.  1264;  note,  24  L.  R. 

A.  311,  322. 

HI.  PIIBLIO  AID. 

Appeals  from  decision  of  county  board  relating 
to,  see  GonnriES,  |  58. 

Authority  of  county  board  at  qteclal  srasion  to 
order  election  on  proposed  railroad  appropri- 
ations, see  Counties,  |  49. 

Authority  of  county  to  issue  bonds,  see  Couir- 
TIES,  1 173. 

Conclusiveness  of  judgment  relating  tberett^ 

see  Judgment,  |  649. 
Construction  of  railroad  and  laws  in  favor  of 

rights  of  property,  see  Taxation,  |  23. 
County  aid,  see  Counties,  {  154. 
Decisions  as  to  operation  of  statutes  relatiiv  to 

aid  to  railroads  aa  rules  of  property,  see 

COUBTS.  i  100. 
Enforcement  of  railroad  aid  tax  by  mandamus 

see  Mandamus,  I  6. 
Injunction  against  collection  of  taxes,  see 

Taxation,  f  608. 
Laws  relating  to  as  denial  of  dne  process  of 

law,  see  Constitutional  Law,  S  278. 
Laws  relating  to  as  nnauthorized  delegation  of 

power,  see  Constitutionai.  Law.  $  66. 
Laws  ralating  to  as  violation  of  rested  rights, 

see  Constitutionai.  Law.  {  13&. 
Laws  relating  to  town  subscriptions  as  en- 
croachment by  legislature  on  judicial?,  see 

Constitutional  Law,  |  52. 
Levy  of  tax  by  county,  see  Counties,  H  190- 

192. 

Levy  of  taxes  therefor,  see  Taxation,  {|  301, 
302. 

Liability  of  municipality  taking  railroad  stock 
as  stockholder,  see  Cobpobations,  $  243. 

Limitation  on  municipal  power  to  grant  aid  in 
general,  see  Municipal  Cobpobations,  £§ 
872-877. 

Limitation  on  municipal  power  to  issue  bonds, 
see  Municipal  Cobpobations,  S  912. 

Local  aud  special  laws  voting  aid  to  railroads, 
see  Statutes,  §  77. 

Mandamus  to  compel  Issuance  of  bonds  for,  see 
Mandamus,  8  303. 

Mandamus  to  compel  levy  of  tax  for,  see  Man- 
DAUUS,  g§  90,  113. 

Mandamus  to  compel  payment  of  subscription, 
see  Mandauus,  §S  23,  94. 

Municipal  taxation  to  aid,  see  Municipal  Cob- 
pobations, S  9ti3. 

Operation  and  effect  of  decision  of  county  board 
relating  to,  see  Counties,  §  57. 

Pleading  matters  of  fact  or  conclusions  in  ac- 
tion to  restrain  collection  of  tax  In  aid  of 
railroad,  see  Pleading,  i  8. 

Power  of  town  to  incur  Indebtedness  for,  see 
Towns,  fig  46,  47. 
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Fowen  of  county  board,  lee  CotnrTiES,  |  47. 
PRTions  deddoDs  u  to  operation  of  Btatntes 

iclatlDf  to  aid  to  tailroads,  aa  law  of  the 

cue.  Me  Gotmm,  |  99. 
Piocceda  of  taxes  In  aid  of,  see  Towns,  8  60. 
Record  of  connt7  board  KlatlDs  to,  see  Covin- 

TIM,  S  63. 

Remedies  of  taxpaTera  against  action  of  county 

relating  to^  lee  Codmtibs*  S  190. 
Sertralning  tax  in  aid       see  Towns,  {|  61, 

611. 

Site  of  property  subject  to  railroad  aid  tax,  see 

Taxation,  {  511. 
Sablects  and  titles  of  acts,  see  Statutes, 

113,  120. 

TowDahip  taxes  In  aid  of,  see  Towns,  |S  54, 

65,  57,  59. 

8  34.  Rlc^ts  nnder  BTwats  of  aid  la  cen- 
eraL 

M    (Sap.  1871) 

All  the  acts  of  coaaty  commissioners  and 
the  voters  of  a  county  in  taking  steps  to  raise 
moQey  to  take  stock  in  an  Incorporated  company 
are,  between  tiiemselvea,  one  the  principal,  and 
the  other  the  agent  There  is  no  contract  with  the 
incorporated  company,  nor  lias  it  any  right  in, 
or  control  over,  the  matter  until  the  money  Is 
raised  and  the  stock  taken, — Board  of  Com'rs 
of  Crawford  County  T.  lyonisvlUe,  N.  A.  A  St 
L.  Air  Line  Ry.  Co..  39  Ind.  192. 

[b]  (Sap.  1879) 
Where  taxes  are  levied  for  tSie  purpose  of 
ssslati&g  In  the  coxutmctlon  of  a  railroad  by 
porchssing  sto<^  therein,  the  railroad  company 
baa  no  legal  right  or  Interest  In  the  tax  qnill  it 
is  lei^ed  and  collected  and  a  legal  and  valid  sub- 
scription baa  been  made  on  behalf  of  the  ma- 
aloipal  corporation  which  levies  the  tax.— Bit- 
tiager  v.  Bell,  65  Ind.  445. 

Ce)  (SaiMsn) 

There  is  nothing  in  th«  statute  requiring 
tbat  the  money  appropriated  hy  a  township  in 
aid  of  a  railroad  ^all  be  expended  within  the 
limits  of  the  township.— Brocaw  v.  Board  of 
Com'rs  of  Gibson  County,  73  Ind.  543. 

[d]  (Sop.  1888) 
Until  a  railway  company  occupies  a  posi- 
tion which  will  «iable  it  to  enforce  in  some 
way  whatever  right  or  interest  it  may  have  in 
the  appropriation  voted  by  a  town  as  aid  In 
the  construction  of  ita  railroad,  such  voted  ap- 
propriation is  not  a  chose  in  action  in  its  favor 
which  it  can  assign  or  mortgage. — Board  of 
Com'rs  of  Hamilton  County  v.  State  ex  rel. 
Cottingham,  4  N.  EX  589^  17  M.  E.  855,  115  Ind. 
61 

(«]    (Sop.  1893) 

After  a  donation  to  aid  in  the  coo- 
straction  of  a  railroad,  the  company  built  a 
rougli  track,  and  ran  a  train  over  It.  A  sec- 
ond donation  was  then  made  for  the  same  pur- 
pose.   Udd,  that  the  completion  of  the  road 


already  laid,  the  construction  of  the  grade, 
digging  ditches,  and  furnishing  and  laying  ties 
and  Inm.  were  within  the  meaning  of  the  sec- 
ond donatio.— Bamer  t.  Baylesa,  134  Ind.  600, 
33  N.  B.  007,  S4  N.  B.  B02. 

[f]  (811P.18M) 

The  object  of  railroad  aid  laws  is  not  to 
benefit  the  railroad  company  at  the  expense  of 
taxpayers.  The  validity  of  such  laws  Is  based 
upon  the  benefit  which  the  taxpayers  are  believ- 
ed to  derive  from  the  building  of  the  road. — 
Pittsburgh.  C,  C.  &  St.  L.  Ry,  Co.  y.  Harden, 
3T  N.  E.  324.  137  Ind.  486. 

[g]  (Sop.  UM) 

Acts  1860,  p.  96,  c.  44,  I  17,  In  relation  to 
railroad  aid  by  counties  and  townships,  provides 
that,  "after"  the  money  authorized  to  be  ap- 
propriated abali  have  been  "levied  and  collect- 
ed," the  company,  having  fully  constructed  the 
road,  may  demand  and  have  the  money  paid 
over  according  to  the  intent  and  meaning  of 
the  act,  and  that  any  one  of  the  petitioners 
or  any  taxpayer  may  compel  the  same  to  be 
done  by  mandate  against  the  county  commis- 
sioners. Section  14  (page  95)  provides  that  the 
board  of  commissioners  may,  "after"  the  assess- 
ment provided  for  shall  have  been  collected, 
donate  such  moneys  to  the  company  for  the  pur- 
pose of  aiding  in  the  construction  of  the  rail- 
road, and  pay  the  same  over  from  time  to  time. 
Acts  1875,  p.  121,  c.  82,  supplementary  to  the 
act  of  18G9,  provided  for  a  suspension  of  the 
tax  until  the  statutory  provisions  relative  to 
railroads  had  t>een  complied  with,  and  for  the 
making  of  an  order  for  the  collection  of  the 
tax  upon  a  compliance  with  such  provisions. 
Acta  1877,  p.  Ill,  c.  G9,  entitled  "An  act  ex- 
tending the  time  for  the  completion  of  rail- 
roads," etc.,  provides  that  a  railroad  shall  have 
five  years  In  which  to  complete  the  road,  and 
that,  on  completion,  the  company  "shall  be  en- 
titled to  the  appropriation."  Acts  (Sp.  Sess ) 
1875,  p.  70,  c.  25,  amended  the  act  of  1860  by 
confining  its  provisions  to  townships,  but  was 
otherwise  substantially  the  same.  Held,  that 
though  a  railroad  bad  constructed  its  road,  and 
a  special  tax  had  been  levied  against  a  town- 
ship to  raise  money  for  a  donation,  the  road 
had  no  Interest  In  the  appropriation  as  against 
the  township,  and  could  not  maintain  manda- 
mus to  require  the  collection  of  the  tax.— State  er 
rel.  Western  Const  Co.  v.  Board  of  Com'rs  of 
Clinton  County,  70  N.  B.  986,  166  Ind.  162. 

Under  Acts  1875,  p.  121  (Burns'  Ann.  St 
1901,  g  53G9),  amending  Acts  1873,  p.  ISi,  g  2. 
which  is  supplementary  to  Acts  Sp.  Sesa.  1860, 
p.  92.  railroad  companies  have  no  legal  right 
to  subsidies  voted,  levied,  and  collected  for 
their  idd,  till  an  appropriation  thereof  by  the 
board  of  commissioners,  since,  by  the  act  of 
187.%  sectipns  14  and  17  of  Acts  1869  were 
left  in  fuU  force,  and  section  17,  giving  a  peti- 
tioner or  taxpayer  of  the  township  the  right 
to  mandate  such  vote  In  case  of  refusal,  was  sub- 
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BtontiaUy  re-enacted  in  Acts  1875,  p.  TO;  there 
being  a  stratg  presumption  that  Bupplemental 
legislation  not  in  necessary  conflict  does  not  re- 
peal by  implication  the  prior  statate,  and  the 
Supreme  Court  hariug  held  prior  to  the  act 
of  1875  that  the  act  of  1873  gave  such  compa- 
nies no  legal  right  In  the  funds  until  an  ap- 
propriation.—Id. 

Acts  Sp.  Sees.  1875,  p.  70,  being  an  amend- 
ment of  Acts  Sp.  Sess.  1869,  p.  92,  relatiog 
to  subsidies  to  railroads,  is  governed  by  the 
same  rules  of  confltrtction  as  to  tbe  legal  rights 
of  railroads  to  subsidies  voted  for  tbe  aid  by 
townships;  the  omission  of  appropriation  by 
counties  being  ineffective  to  change  tbe  con- 
struction.—Id. 

Acts  1877,  p.  Ill,  providing  for  the  ap- 
propriation of  money  by  townships  to  aid  in 
bnilding  railroads,  when  construed  with  Acts 
Sp.  SesB.  1875,  p.  70,  and  Acts  Sp.  Sese.  1869, 
p.  92,  such  acts  being  in  pari  materia,  gives  a 
railroad  no  legal  right  to  money  voted,  levied, 
and  collected  bat  not  appropriated  for  its  aid 
by  the  board  of  commissioners.— Id. 

That  a  railroad  company  performs  all  the 
conditiOQB  requisite  for  receiving  a  subsidy,  re- 
quired by  Acts  Sp.  Sess.  1869,  p.  02,  does  not 
constitute  a  contract,  though  the  county  or 
township  has  voted,  levied,  and  collected  the 
subsidy. — Id. 

By  Acts  Sp.  SesB.  1868.  p.  92,  the  Legis- 
lature presumably  intended  not  to  give  rail- 
road companies  any  right  to  money  levied  and 
collected  by  counties  for  their  aid  till  the  boards 
commissioners  made  tbe  appropriation  there- 
of, since  Const  art.  10,  |  6,  forbids  the  appro- 
priation of  money  by  such  boards  for  said 
purposes  unless  it  be  paid  at  tbe  time;  and, 
since  the  same  language  is  used  as  to  townships, 
tbe  same  presumption  prevails  as  to  them.— Id. 

Under  Acts  Sp.  Sess.  1869,  p.  92,  as  amend- 
ed by  Acts  Sp.  Sesg.  1875,  p.  70,  the  right  to 
compel  a  board  of  commissioners,  who  refused 
to  make  a  donation  voted,  levied,  and  collected, 
to  aid  in  the  building  of  a  railroad,  was  given 
to  the  petitiMiers  therefor  or  tbe  taxpayers  of 
tbe  township  voting  the  aid.— Id. 

Under  Acts  Sp.  Sess.  1869,  p.  92.  |  14. 
railroad  companies  have  no  right  to  demand 
any  funds  to  aid  In  the  bnilding  of  a  railroad 
till  the  board  has  made  a  donation  thereof, 
which  can  be  dme  only  after  it  has  been  col- 
lected.—Id. 

Acts  Sp.  Sess.  1869.  p.  92,  §  17,  providing 
for  the  payment  of  money  by  counties  and  town- 
ships to  aid  in  the  building  of  railroads,  ap- 
plies to  donations. — Id. 

The  word  "appropriation,"  as  used  in  Acts 
Sp.  Sess.  1860,  p.  92.  and  Acts  Sp.  Sess.  1875, 
p.  70,  includes  usually  both  the  taking  of  stock 
in  and  tbe  granting  of  a  bonus  to  e  railroad 
company.— Id. 

The  word  "sulwcription,"  as  used  in  Acts 
Sp.  Sess.  1869,  p.  92,  §  17,  postponing  the 


risiits  of  railroad  companies  in  appropriBtiotu 
until  a  stUwcriptlon  ii  made,  means  a  formil 
writtai  promise.— Id. 

Fos  Cases  fbou  Othkb  STAraSt 
See  41  Cbht.  Dig.  R.  B.  |  87. 
See,  also,  33  Cyc  pp.  83-95. 

{35.  Aeoeptamee   uid   jwfformamoa  of 

oondltlons. 
Private  snbscriptions,  see  Subscbiftions,  8  15. 

[a]  (Snp.  1S7S) 

Under  tbe  direct  provisions  of  Act  Hay  12, 
1869,  I  17,  authorizing  the  raidng  of  money 
by  counties  for  tbe  purchase  of  stock  in  nil- 
road  companies,  the  ccMnpany  is  not  entitled  to 
any  of  the  money  until  she  has  fully  construct- 
ed the  road  so  that  can  can  pass  over  the  same, 
and  no  one  but  a  petitioner  or  a  taxpayer  can 
have  a  mandate  to  compel  the  payment  of  the 
money.— Board  of  Com'ra  of  Crawford  Connty 
V.  Louisville,  N.  A.  &  St  L.  Air  Line  Ry.  Co., 
39  Ind.  192. 

[b]  (Sup.  1872) 

Under  Davis'  Rev.  St.  Supp.  1870,  p.  389. 
S  18,  providing  that  a  railroad  company  to 
which  grants  of  public  aid  have  been  made  shall 
commence  the  construction  of  the  road  within 
one  year  from  the  time  of  the  levy  of  the  tax 
therefor,  unless  additional  time  has  been  given, 
the  time  for  commencement  begins  one  year 
from  the  time  when  the  order  levying  the  tax 
is  made  by  the  board  of  county  commissioners, 
and  not  from  the  time  when  the  levy  is  placed 
on  the  tax  duplicate.— State  ex  rel.  Scobey  t. 
Wheadon,  39  Ind.  520. 

By  acquiring  the  right  of  way  or  letting 
contracts  for  the  construction  of  a  railroad,  the 
railroad  company  does  not  "commence  woik 
upon  the  railroad"  within  the  meaning  of  such 
provision,  relating  to  the  time  of  banning  the 
work  of  construction. — Id. 

[C]    (Snp.  1873) 

Where  a  township  voted  an  appropriation 
to  aid  a  railroad,  and  afterwards  its  bonndaiy 
line  was  changed  and  additional  territory  an- 
nexed to  it,  and  the  railroad  was  then  boilt 
through  the  territory  so  annexed,  without  touch- 
ing the  territory  which  constituted  the  township 
when  the  vote  was  taken,  no  tax  could  be  levied 
to  pay  the  appropriation.— Alvis  t.  Whitney,  43 
Ind.  83. 

[d]     (Snp.  1877) 

Where  a  city,  under  a  statute  authorizing 
it  to  make  a  "donation"  to  aid  in  the  construc- 
tion of  a  railroad,  has  made  the  donation  on  the 
condition  that  the  company  shall  maintain  its 
shops  in  the  city,  and  that  it  shall  reimburse 
the  money  supplied  if  such  shops  are  removed, 
the  fact  that  the  company  has  built  its  road  on 
the  faith  of  such  conditional  donation  does  not 
entitle  it  to  enforce  the  engagement  against  tbe 
city.— Indiana  N.  &  S.  By.  Co.  t.  City  of  At- 
tica, 56  Ind.  476. 
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[e]    (S«p.  187» 

The  fact  that  a  railroad  compaoy  to  which 
an  appropriation  bad  been  yoted  by  the  county 
commisaloneiB  had  not  procured  a  right  of  way 
for  its  road  throog'h  a  township  In  which  the 
freeholders  petitioning  for  such  appropriation 
Ihrd  is  not  ground  for  an  allegation  that  the 
company  did  not  "legally  commence  work"  mi 
the  railroad  within  one  year  after  the  levy  of 
the  tax,  and  Iiad  never  I^ally  done  any  work. 
There  la  no  atatnte  aatliorixing  such  an  asaump- 
tion.— Wilson  t.  Board  of  Com'TB  of  Hamilton 
CooDty,  68  Ind.  DOT. 

m  (SV9.U81) 

A  condition  on  the  grant  of  township  aid 
towaida  the  constrnction  of  a  ndlzoad  tliat  a 
eertain  portion  of  the  xoad  ahoold  tw  folly  con- 
itnicted  and  a  train  of  cars  Ik  ran  over  the 
same  on  or  before  a  certain  date  does  not  re- 
Qldre  the  railroad  to  Ik  perfect  in  every  reapect 
tm  the  date  specified,  but  only  that  it  diaii  be 
«  Ux  comjileted  as  that  It  may  be  operated 
ud  regolftriy  used  to  transfer  freight  and  pas- 
sengers.—Brocaw  T.  Board  of  Com'n  of  Gibson 
County,  73  Ittd.  543. 

Id  (Sap.  U83> 
Act  May  12,  1869  (1  Rev.  St.  1876,  p.  736), 
i  18,  providing  tliat,  if  a  railroad  company  for 
whose  Iwneflt  a  special  tax  La  levied  fails  to 
complete  its  road  ready  for  use  within  three 
yean  after  the  levy,  it  shall  forfeit  all  rights 
to  the  donation,  does  not  apply  to  a  case  pf 
■nbacription  to  stock^Boaid  of  Com'rs  of  Tip- 
ton Coon^  T.  Indianapolis  P.  &  C  Ry.  Co.,  88 
Ittd.  101. 

[h]  (Sap.  18S3) 
Aid  voted  by  a  township  to  a  railroad  Is 
forfnted  by  a  noncompliance  with  conditions  ex- 
pressed in  the  petition  that  the  road  should  be 
completed  and  a  depot  erected  thereon  by  a 
certain  date,  under  Rev.  St.  1881,  §§  4045,  4062, 
■nd  tbereopon  the  township  may  vote  aid  to 
uother  railroad.— Irwin  v.  Lowe,  89  Ind.  640. 

[I]  (8VP.1883) 

Rev.  St  1881,  I  4062,  providing  that  fail- 
are  on  the  part  of  a  railroad  company  to  com- 
meace  work  in  the  county  within  a  year  from 
the  levying  of  a  special  tax  in  aid  of  the  road 
■ad  that  failure  to  complete  the  road  within 
three  years  should  forfeit  the  rights  of  the  com- 
pany has  been  repeaIed.--OBffyn  v.  State  ex  Tel. 
R&der,  91  Ind.  334. 

ES  (9itp.lSS4> 

Acts  1873,  p.  184,  as  amended  by  Rev.  St. 
18S1,  I  4069,  relating  to  the  forfeiture  of  ap- 
pnjprlatlons  by  counties  In  aid  of  railroad  com- 
panies because  of  the  failure  to  complete  the 
road  vltUtt  a  particular  period,  was  inconsist- 
ttt  with  the  provisions  of  Rev.  8t  1881.  {  4062, 
providing  for  the  alisolnte  forfeiture  of  the  ap- 
propriation by  the  foilnre  to  complete  a  rail- 
road within  a  deflnite  period,  and  hence  repeal- 
ed such  provision  for  the  forfeiture  of  the  ap- 
propriation by   failure   to  complete   the  road 


within  the  time  limited  in  sach  section.— Sellers 
V.  Beaver,  97  Ind.  111. 

An  allegation  that  a  railroad  company  did 
not  legally  commence  work  ia  not  equivalent  to 
an  allegation  that  It  failed  to  commeuoe  work 
within  the  statutory  two  years.— Id. 

[k]     (9np.  1886) 

In  1870  a  township  voted  aid  to  a  railroad 
company.  The  tax  to  pay  the  donation  was 
collected  in  1871,  1872,  and  1873,  and  passed  in- 
to the  county  treasury.  It  did  not  appear  how 
much  of  the  tax  was  collected  in  1873,  nor  at 
what  time  in  the  year  It  was  collected.  Held, 
that  the  case  was  within  Act  Jan.  30,  1873,  re- 
lating to  forfeiture  of  donations  to  railroad 
companies  on  their  failure  to  construct  their 
road  within  the  time  prescribed  by  the  act. — 
Board  of  Com'rs  of  Marion  County  v.  Center 
Tp.,  2  N.  E.  368,  7  N.  E.  189,  105  Ind.  422. 

Under  Act  Jan.  30,  1873,  relating  to  the 
forfeiture  of  donations  given  to  railroad  com- 
panies on  their  failure  to  construct  their  road 
within  the  time  designated  in  the  act,  there  can 
be  no  forfeiture  until  the  order  therefor  is  made 
by  the  county  board  on  the  application  of  25 
freeholders,  and  such  order  cannot  be  made  un- 
til after  the  expiration  of  three  years  from  the 
placing  of  the  tax  to  pay  the  donation  on  the 
tax  duplicate,  and,  if  before  that  time  the  rail- 
road company  shall  have  expended  in  the  con- 
struction of  its  road  in  addition  to  an  amount 
equal  to  tbe  amount  donated,  there  can  be  no 
forfeiture,  and  it  becomes  the  duty  of  the  coun- 
ty board  to  canse  the  tax  to  be  collected.— Id, 

Where  a  railroad  is  constructed  through 
the  same  oountlea,  between  the  same  terminal 
points,  and  upon  the  same  general  line  project- 
ed, it  is  not  a  material  departure  so  as  to  work 
a  forfeiture  oi  township  aid  voted,  although 
several  towns  on  the  line  projected  are  left 
from  five  to  twelve  miles  off  the  new  line.— Id. 

[1]     (Sap.  1886) 

Rev.  St.  S  40C0,  provides  that  no  donatitni 
of  money  shall  be  made  to  any  railroad  com- 
pany by  the  board  of  commissioners  of  a  town 
until  the  railroad  shall  have  been  permanently 
located,  and  work  thereon  done  and  paid  for  by 
the  company  equal  to  the  amount  of  the  dona- 
tion then  made.  Act  March  11,  1875,  {  2,  pro- 
vides that,  if  a  railroad  company  shall  not 
within  five  years  after  the  tax  has  been  placed 
on  the  duplicate  for  collection  have  expended 
an  amount  equal  to  the  amount  to  be  donated 
or  stock  to  be  taken  in  said  railroad  company 
by  the  county  or  township,  the  board  of  com- 
missioners may  make  an  order  annulling  and 
canceling  the  subscription  of  stock  or  donation 
upon  the  application  of  26  freeholders.  Held 
that,  so  far  as  the  latter  act  was  inccNisistent 
with  the  former  in  requiring  a  declaration  of 
forfeiture,  it  repealed  the  former.— Nixon  v. 
Campbell,  4  N.  E.  206,  7  N.  E.  2o8, 106  Ind.  47. 

The  order  of  the  board  of  commisdoners 
placing  a  tax  levied  to  pay  the  amount  donated 
to  a  railroad  on  the  tax  duplicate  is  conclusivp 
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as  to  the  fact  of  the  location  of  tbe  railroad 
within  the  limita  of  a  township.— Id. 

The  failare  of  a  railroad  compao;  to  com- 
tnence  woA  within  one  year  after  the  levying 
of  a  special  tax  does  not.  in  the  absence  of  a 
declaration  of  forfeiture  by  the  county  board, 
operate  as  a  forfeiture  of  the  donation  voted  by 
the  township. — Id. 

[m]    (Sap.  1887) 

A  contract  contained  these  provisiona: 
"Tbe  Bsid  sum  of  two  hundred  dollars  shall 
become  due  and  payable  when  the  Louisville, 
New  Albany  &  Chicago  Railway  Company  sbalt 
have  bufit  a  railroad  and  run  a  train  of  cars 
from  Kirklin,  in  CMinton  county,  Indiana,  to 
Cannel,  In  Hamilton  county,  Indiana;  and  if 
said  company  shall  not  construct  said  railroad 
from  Kirklin.  in  Clinton  county,  Indiana,  to 
Cannel,  in  Hamilton  county.  Indiana,  and  run 
a  train  of  cars  to  within  one-fourth  of  a  mile 
of  the  town  of  Carmel,  within  one  year  from 
this  date,  to  Cannel,  Hamilton  county,  Indiana, 
and  also  to  Indianapolis,  in  Marion  county,  In- 
diana, then  this  note  shall  be  void."  Held,  that 
there  could  be  no  recovery  on  this  contract 
without  showing  that  the  railroad  was  complet- 
ed to  Indianapolis,  and  a  train  of  cars  run 
tbereOQ,  within  one  year  from  the  date  of  the 
contract— Moore  v.  Campbell,  111  Ind.  328,  12 
N.  E.  495. 

Fob  Cases  from  Other  States, 

See  41  Cent.  Dig.  R.  R.  H  75,  77,  78, 

88-93. 

See,  also,  33  Cyc.  pp.  90-104. 

S  36.  Affreenenti    In    oonslderation  of 
grant  of  aid. 

In  an  action  for  reformation  and  foreclosure, 
see  MoBTOAQES,  I  445. 

Foe  Cases  from  Other  States, 
See  41  Cent.  Dig.  R.  R.  S  94. 
See,  also,  33  Cyc.  pp.  104,  105. 

1 38.  Blcht  to  stook  m  paymemt  «f  aub- 

aorlptlon. 

[a]    (Snp.  im) 

Where  tbe  people  of  a  township  have  voted 
to  aid  by  taking  stock,  the  company  has  no 
right  under  the  statutes  to  demand  the  money 
as  a  donation. — Board  of  Com'rs  of  Hamilton 
County  V.  State  ez  rel.  Cottingham,  115  Ind. 
64,  4  N.  B.  589,  17  N.  E.  855. 

Fob  Cases  fbou  Otbeb  States, 
See  41  Cent.  Dig.  R,  R.  {  95. 
See,  also,  33  Cyc  pp.  105,  106. 

S  30.  Effect  of  sale,  lease,  or  oonsolldn- 
tion  of  railroad. 

[a]  When  tbe  state  consents  to  the  consolida- 
tioD  of  two  railroad  companies  by  an  act  of  tbe 
legislature,  the  act  of  the  companies  in  making 
it  is  not  void,  though,  if  done  without  bis  con- 
sent, a  stockholder  is  discharged  from  bis  sub- 
acription.— (Sup.  1857)  McCray  v.  Junction  R, 


Co..  9  Ind.  358;  0859)  Martin  t.  Same,  12  Inl 

G05. 

[b]    (Sap.  18SS) 

The  property  of  one  consolidating  rallmd 
company  may  be  mortgaged  for  its  own  debts, 
even  after  the  consolidation.— Wright  t.  Bundji 
11  Ind.  398,  400. 

[e]  (Snp.  isa) 

A  railroad  corporatitin  wu  oiffinittd  va- 
der  the  general  railroad  lav  of  1852,  whid 
law  was  by  Its  terms  liable  to  "be  amended  oi 
repealed  at  tbe  discxedon  of  tbe  legislature" 
Tbe  defendant  snbocribed  for  stock  in  this 
pany  on  February  24, 18S3.  At  about  the  same 
time  an  act  antborlsioK  the  conaoUdatioD  of 
companies  was  passed.  The  corporation  in 
question  consolidated  with  anoUier,  and  it  ilu 
appeared,  from  its  articles  of  assodation,  tint 
such  consolidatiwi  was  merely  carrying  out  tbe 
purpose  o£  Its  organiaatloo.  Held,  that  the  de> 
fendant  was  not  exonerated  from  his  subscript 
tion.— Ilanna  v.  Clncinuftti  &  FL  W.  B.  Co,  2D 
Ind.  30. 

[d]     (Snp.  18G3) 

K.  recovered  judgment  against  two  consol- 
idated railroad  companies.  After  renditioa 
thereof  the  court  dissolved  the  consolidation. 
K.  then  moved  for  execution,  and  notified  both 
companies  of  his  motion,  ffeld,  that  the  no- 
tice was  sufficient,  that  tbe  validity  of  K.'s  judg- 
ment was  not  impaired  by  tbe  dissolntion,  and 
that  be  was  entitled  to  his  execution. — Ketdtam 
V.  Madison.  I.  &  P.  R.  Co.,  20  Ind.  260. 

[•]    (Snp.  1884) 

Where  an  appropriation  has  been  lawfully 
made  by  a  township  to  a  railroad  corporation 
to  aid  In  the  construction  of  Its  toad,  the  com- 
pany acquires  such  a  right  to  and  interest  in 
the  appropriation,  and  the  obligation  of  tbe 
township  to  pay  it,  as,  npon  its  aabsequent  con- 
solidation with  another  railroad  corporation, 
will  pass  to  and  vest  In  the  consolidated  compa- 
ny.—Scott  T.  Hansfaeer,  94  Ind.  1. 

Where  an  appropriation  has  been  lawful); 
made  by  a  township  to  a  railroad  corporation 
to  aid  in  the  construction  of  its  road,  the  com- 
pany acquires  such  a  right  to  and  interest  iu 
the  appropriation,  and  the  obligation  of  tbt 
township  to  pay  it,  as,  upon  its  subsequent 
consolidation  with  another  railroad  corpora- 
tiiMi,  will  pass  to  and  vest  in  the  consolidated 
company.— Id. 

[f]  (Snp.  1SS4) 

Where  a  petition  by  the  freeholders  of  a 
township  to  the  tioard  of  county  commissioners 
asked  for  an  appropriation  in  aid  of  a  certain 
railroad  or  its  successor  by  consolidation,  and 
all  the  proceedings  were  bad  in  antidpatioa  of 
consolidation,  and  in  tbe  event  of  its  consum- 
mation in  aid  of  tbe  consolidated  company,  it 
was  no  objection  to  the  petition  that  tbe  nil- 
road  company  named  in  the  petition  was  no 
longer  in  existence,  and  its  track  in  tbe  town- 
ship was  owned  and  operated  by  another  com- 
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pan;;  the  latter  company  being  the  consoll- 
dated  company. — Jussen  t.  Board  of  Oom'n  of 
Like  Coonty,  96  Ind.  667. 

Wliere  a  donation  Is  voted  to  a  railroad 
company,  and  a  tmst  deed  covering  soch  dona- 
tioi  is  foreclosed,  the  bondholders  buying  in  all 
the  rights  and  property  ui  the  company,  and 
fondng  a  company  whldi  is  afterwards  consoli- 
dated with  another  ander  a  new  name,  the  last- 
naawd  company,  having  completed  the  woik 
before  a  forfeiture  is  dedared.  Is  entitled  to  the 
maaey  voted  the  original  company,  it  having 
been  in  the  county  treasury  at  the  time  of  the 
foredoflore  and  sale.— Board  of  C'om*ra  of  Har- 
Ion  Coanty  v.  Center  Tp..  105  Ind.  422,  2  M.  E. 
S68,  7  N.  E.  189. 

[h]  (Sap.  1888) 
Under  Acts  1809,  Sp.  Seas.  p.  92.  {  14,  au- 
thorising townships  to  aid  a  railroad  company 
by  taking  stock  therein,  and  providing  that  the 
board  of  commissioners  may.  after  the  assess- 
ment, or  any  part  thereof,  shall  have  been  col- 
lated, take  atock  in  such  company,  in  the  name 
of  the  proper  township,  the  simple  voting  of  the 
aid  hy  the  township  is  cot  a  subscription  to 
the  stock ;  and  where  the  property  of  such  com- 
pany is  sold  (m  foreclosure,  and  bought  in  by  a 
new  company  having  no  power  to  issue  stock 
of  the  old  company,  such  new  company  cannot, 
by  mandamus,  compel  the  levy  of  a  tax  for  the 
purpose  of  paying  them  the  amount  voted  to  be 
paid  for  stock  in  the  original  company.— Board 
of  Com'is  of  Hamilton  County  v.  State  ex  rel. 
Cottingham.  115  Ind.  G4,  4  N.  E.  589,  17  N. 
E.  855. 

Rev.  St.  1881.  I  3945,  providing  that,  on 
the  sale  of  a  railroad  under  a  mortgage,  the 
pnrduuers  may  form  a  corporation  to  operate 
the  lailroad,  etc.;  and  section  3947,  providing 
that  Budi  corporations  shall  possesa  all  the  lighte 
io  respect  to  said  railroad  which  were  possessed 
br  the  corporation  formerly  owning  it,  and  may 
tKome  any  liabilities  of  the  former  corporation, 
and  make  such  adjustment  and  settlement  with 
toy  atoekholder  or  creditor  of  the  former  cor- 
poiation  as  may  be  deemed  npedient:  provided, 
that  all  subscribers  to  the  original  stock  of  the 
company  shall,  the  acceptance  of  this  act  by 
the  pnrdiasers  of  any  such  railroad,  be  released 
from  all  their  unpaid  subscriptions,  etc.— though 
enacted  before  any  law  was  In  existence  author- 
iiing  townships  to  vote  aid  to  railroad  compa- 
nies, apply  to  a  town  subscribing  to  the  stock 
of  a  railroad,  and  release  such  township  from 
liability  on  its  unpaid  subscription. — Id. 

For  Cases  fbou  Othib  States, 

See  41  Cent.  Dio.  R.  R.  {|  96-^ 
See,  also,  33  Cyc.  pp.  106-109. 

IT.  lOOATXOH  OF  ROAD.  TERMHO, 
AKD  STATIOM& 

Compliance  with  conditions  attached  to  grant  of 
pobltc  aid,  see  ante,  $  35. 


Contracts  tending  to  injure  pnbllc  service  as 
against  public  policy,  see  Contbacts,  {  123. 

Judicial  notice  as  to  location  of,  sea  Evidence, 
8  10. 

Subjects  and  titles  of  acts,  see  Statutes,  |  113. 

S  44.  In  cenenL 

[a]  (Sup.  1868) 
That  a  railroad  shall  be  located  within  a 
certain  distance  of  a  town  means  that  it  shall 
be  actually  constructed  and  run  within  that 
distance.- Jewett  v.  Lawrencebui^  ft  U.  M.  B. 
Co.,  10  Ind.  539. 

For  Cases  fbou  Otheb  States, 
See  41  Cent.  Dio.  R,  R.  $  101. 
See,  also,  33  Cyc.  pp.  Ill,  112. 

{  45.  DlscretloiL  of  eoa>p«iqr. 

[a]    (8np.  1852) 

Where  the  legislature  authorized  the  con- 
struction of  a  railroad  between  two  designated 
pomts,  no  latermediate  point  being  named,  and 
the  routes  between  said  points  are  equally 
feasible,  the  most  direct  will  be  deemed  to 
hare  been  contemplated ;  bat  where  there  Is  a 
difference  in  the  feasibility  of  routes,  a  reason- 
able discretion  mast  be  allowed  in  the  selection 
of  that  to  be  followed.— Newcastle  &  B.  R.  Co. 
V.  Pern  ft  I.  R.  Ca,  3  Ind.  464. 

Fob  Cases  fbou  Otheb  States, 

See  41  Cent.  Diq.  R.  B.  8f  10^104. 
See,  also,  33  Cyc.  pp.  113,  114. 

S  46.  Contracts  as  to  loestlan  of  rt»ad. 

Parol  evidence  to  vary,  see  Evidence,  {  441. 
Private  subscriptions,  see  Subbcbiftionb,  |  16. 

For  Cases  ntou  Otheb  States, 
See  41  Cent.  Dio.  R.  R.  S  105. ' 
See,  aUo,  83  Cyc.  pp.  115,  116. 

S  47.  DetermlnatlOH  mm  t«  location. 

ta]    (Sup.  1352) 

The  fact  that  a  railway  has  been  located  on 
some  part  of  the  tract  of  80  acres  of  land  pur- 
chased for  the  use  of  the  institution  for  educat- 
ing the  deaf  and  dumb  does  not  alone  authorize 
the  conclusion  that  the  uses  and  purposes  for 
which  the  institution  was  placed  on  that  partic- 
ular tract  will  be  so  materially  interfered  with 
that  the  company  should  be  restrained  from 
crossing  it— Indiana  Cent.  Ry.  Co.  v.  State,  8 
Ind.  421. 

Fob  Cases  fbou  Otheb  States, 

See  41  Cent.  Dig.  R.  R.  SI  10G-10& 
See,  also,  33  Cyc  pp.  111-116. 

1 50.  Twmalni. 

[a]    (Snp.  1869) 

The  articles  of  association  of  a  railroad- 
company  reciting  that  the  railroad  shall  com- 
mence at  the  west  or  such  point  on  the  west 
line  of  De  Kalb  conn^,  with  a  view  of  con- 
necting with  another  road  at  such  point  as  may 
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be  agreed  on  by  the  companies  so  connectinK, 
etc.,  luffidently  show  the  name  of  the  place 
from  which  the  proposed  road  ww  to  be  con- 
structed.—Eakright  T.  Loganvport  &  N.  I.  B. 
Co.,  13  Ind.  40A. 

Fob  Cases  roh  Othsk  States, 

See  41  Cent.  Dig.  R.  R.  8S  113-115. 
See,  aUo,  33  Cyc.  pp.  121,  122. 

1 51.  C4»meeti«BS  wttk  otker  roads. 

[a]  (Sap.  IMS) 
Whene  a  nUnmd  commisBion  oidered  tbe 
construction  of  a  connection  of  plaintUTs  load 
with  another  load  at  a  Jonction  pcto^  it  was  no 
groand  for  objection  that  sadi  connection  would 
greatly  increase  the  danger  of  handling  plain- 
tilPs  traffic;  it  being  presumed  that  the  com- 
mission on  application  would  so  regulate  the 
placing'  and  handling  of  cars  on  the  connecting 
track  as  would  safeguard  plalntiirs  business  so 
far  as  possible  and  protect  it  from  unnecessary 
inconrenience.— Pittaburj^  C,  G.  ft  St.  L.  Ry. 
Co.  T.  Railroad  Commission,  171  Ind.  189,  86  N. 
E.  328. 

Where  it  is  more  convenleDt  and  economi- 
cal for  shippers  along  two  intersecting  railroad 
lines  that  facilities  be  provided  at  the  injunction 
for  an  interchange  of  car  load  freight,  it  is  not 
a  valid  objection  to  an  order  requiring  such  con- 
nection that,  at  the  particular  point  of  intersec- 
tion, the  objecting  company  will  be  deprived  of 
a  small  amount  of  trackage. — Id. 

Where  a  railroad  commission's  order  re- 
quiring connection  between  ptaindtTs  railroad 
and  another  road  at  a  Junction  point,  contem- 
plated that  the  other  company  should  bear  part 
of  the  Kcpense,  the  fact  that  plaintiff  owned 
most  of  the  land  to  be  occupied  by  the  connect- 
ing track  was  a  mere  fortuitous  circumstance; 
it  being  presumed  tiiat  so  far  aa  plaintiff  would 
be  deprived  of  its  property,  either  because  of 
the  use  of  the  track  or  by  its  interfering  with 
the  use  of  Its  property  for  other  purposes,  or  in 
so  far  as  plaintiff  might  be  put  to  expense,  it 
would  be  compensated  by  switching  rates  or 
transfer  charges.— Id. 

A  railroad  commission's  order,  requiring 
construction  of  a  connection  between  plaintiff's 
railroad  and  that  of  another  company  at  a  junc- 
tion point,  did  not  give  such  other  company  tbe 
use  of  complainant's  track  or  terminal  facili- 
ties, within  Interstate  Commerce  Act  (Act  Feb. 
4,  18S7,  c.  104,  S  3,  24  Stat.  380  [U.  S.  Comp. 
St  1901,  p.  3155]),  requiring  common  carriers 
by  railroad  to  provide  reasonable  facilities  for 
interchange  of  traffic,  etc.,  but  declaring  that 
such  provision  should  not  require  any  such  car- 
rier to  give  the  use  of  Its  track  or  terminal  fa- 
duties  to  another  carrier  engaged  in  like  onn- 
merce.— Id. 

Fob  Cases  fboh  Otheb  States, 

See  41  Cent.  Dio.  R.  R.  SS  110-118,  120. 
See,  also,  33  Cyc.  pp.  123,  124. 


SftS.  ExteasloHS. 

The  l^slature  amended  tiie  charter  ot  the 
Newcastle  &  Richmond  Railroad  Company  by 
authorising  them  to  extend  said  road  from  N.  to 
intersect  tbe  Peru  &  Indianapolis  Railroad  or 
tbe  Lafayette  &  Indianapolis  Railroad  at  snch 
point  on  said  roads  as  the  Newcastle  &  Ricb- 
mond  Railroad  Company  might  determine  upon. 
Held,  that  the  terminus  to  which  the  Newcastle 
&  Richmond  Railroad  may  be  extended  was 
sufficiently  fixed,  and  that  the  grant  oi  tbe  rigjit 
to  make  such  extension  was  not  void  for  oncer- 
tainty.— Newcastle  ft  B.  B.  Ca  v.  Peru  ft  L  B. 
Co.,  3  Ind.  464. 

Fob  Cases  nou  Othbb  States, 
See  41  Cent.  Dig.  R.  R.  |  119. 
See,  also,  3S  Cyc.  pp.  125-127. 

163.  Swrej  wsd  reeord  of  loeatloH. 
[s]  (Sap.  1883) 
A  map  and  profile  filed  .by  a  railroad  com- 
pany under  Rev.  St.  1881,  (  3902,  and  the 
clerk's  indoraement  of  the  filing  thereof,  are 
sufficient  evidence  of  the  permanent  location  of 
the  road  tn  a  county  if  It  appears  that  the  load 
has  actually  been  constructed  oa  the  lines  shown 
by  the  map.— Caffyn  t.  State  ex  xel.  Rader,  91 
Ind.  324. 

Fob  Cases  fbou  Othbb  States, 

See  41  Cent.  Diq.  B.  B.  §S  121,  122. 
See,  also,  33  Cyc.  pp.  127-130. 

i  54.  CUmso  of  loeotloa. 
[a]  (Sap.  1879) 
Under  1  Bev.  St.  1S76,  p.  650,  relative  to 
railroads,  and  providing  that  tbe  articles  of  as- 
sociation must  state  the  line  of  the  route  and 
the  termini,  and  that  the  directors  shall  proceed 
to  locate  and  lay  out  the  road,  etc.,  and  page 
664,  declaring  that,  when  a  certain  route  Is 
designated,  the  same  may  be  varied  so  as  to 
avoid  bills  or  other  obstacles,  bnt  that  nothing 
shall  be  so  construed  as  to  authorise  the  change 
of  the  terminus  of  the  road,  a  railroad  corpora- 
tion may  diange  the  line  and  lonte  of  its  road 
to  avoid  obstacles  and  obtain  the  best  ronte  at 
its  discretion,  except  as  to  the  general  direction 
and  termini  of  the  road,  which  may  not  be  aban- 
doned.—Bedtner  T.  Riveralde  ft  B.  O.  Tnm^ke 
Co.,  05  Ind.  408. 

Fob  Cases  fbom  Othbb  States, 

See  41  Cent.  Dig.  B.  B.  H  123,  125,  126. 
See,  also,  33  Cyc.  pp.  130-134;  note,  36  L. 
B.  A.  510. 

§  SB.  CoaJUotimc  loeotloma. 

Rights  in  and  use  of  road  or  land  of  other 
company,  see  post,  |  80l 

[«]    (Sup.  18S9) 
The  grant  of  a  charter  for  a  road  or  bridge, 
etc.,  does  not  estop  tbe  Legislature  from  grant- 
ing a  subsequent  charter  for  a  road  or  bridge 
which  may  compete  with  the  former  in  the 
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transportation  of  freight  and  passengera  be- 
tween given  points;  and  the  mere  fact  that  the 
two  run  parallel  and  mutually  diminish  the 
business  of  each  other  is  no  ground  for  a  claim 
by  either  for  damages.— Lafayette  Planlcroad  Co. 
T.  New  Albany  &  S.  S.  Co.,  13  Ind.  90,  74  Am. 
Dec  246. 

Fob  Casks  fbou  Otheb  States, 

See  41  Cent.  Dig.  R.  R.  SS  127-129. 
See,  also,  33  Cyc  pp.  137-139;  note,  12  L. 
B.  A.  220. 


T.  KIOHT  OF  WAT  AMD  OTHEK  IM- 
TEBE8T8  IN  lAHD. 

Acqoirement  of  right  of  way  as  condition  of 
grant  of  public  aid,  see  ante,  |  36. 

Acquiring  highway  by  advene  user,  see  Hioh- 
WATS,  %i  4,  7. 

Action  relating  to  right  of  way  as  involving  ti- 
tle to  real  estate,  effect  on  jarisdiction  of 
courts,  see  Courts,  {  163. 

Adverse  possession  as  against  railroad  company, 
see  Adverse  Possession,  |  8. 

Application  of  statute  of  frauds  to  grants  of 
rights  of  way,  see  Fbauds,  Statute  of,  {  60. 

As  property  subject  to  execution,  see  Execu- 
tion. I  28. 

Authority  of  agent  to  accept  deed  containing 
stipulations  as  to  location  of  depot,  see  ante, 
8  17. 

Breach  of  condition  in  deed  of  land  for  location 

of  depot,  see  Deeds,  |  160. 
Cosdemuation  of  property  for  right  of  way  as 

taking  for  public  use,  see  Eminent  Douain, 

»20, 

Condemnation  of  right  of  way  for  other  public 

use,  see  Euinent  Domain,  %  47. 
Construction  of  additional  tracks  on  right  of 

way  as  additional  servitude,  see  Eminent 

Domain.  |  120. 
Construction  of  drain  on  right  of  w^,  see 

Drains.  |  41. 
Conveyances  of  ward's  lands  to  railroad  for 

right  of  way,  see  Quaedian  and  Ward,  { 

42. 

Dedication  of  street  subject  to  railroad  right  of 

way,  see  Dedication.  |8  53,  55. 
Description  of  railroad  property  in  assessment 

for  munidpal  improvements,  see  Municipal 

COBPOKATIOKS,  |  479. 

Description  of  railroad  right  of  way  in  com- 
plaint to  enforce  street  assessment,  see  Mu- 

HICIPAI.  COBPOBATIONS,  {  567. 

Discharge  of  surface  water  on  right  of  way 
from  adjoining  land,  see  Waters  and  Wa- 
ter COUBSES,  1 119. 

IMstinction  between  power  of  attorney  and  deed 
<d  right  of  way,  see  Deeds,  {  5. 

Drainage  and  discbarge  of  surface  waters,  see 
Watkbs  and  Watbb  Coubsbs,  I  150l 

Effect  of  consolidation  of  company,  see  post,  | 
144. 

Edstence  of  as  breach  of  covenant  against  In- 
cumbrances, see  Covenants.  %  96. 


Existence  of  as  breach  of  covenant  of  warran- 
ty,  see  Covenants,  8  100. 

Extent  of  right  acquired  by  grant  of  easement 
for  switch  to  connect  land  with  railroad,  see 
Easements,  S  38. 

Improvement  of  drain  across  right  of  way,  see 
Drains,  {  1. 

Measure  and  amount  of  compensation  for  ap- 
propriation of  right  of  way  for  public  tise, 
see  Eminent  Domain,  8  128. 

Necessity  of  signature  of  grantee  to  grant  of 
right  of  way  as  affecting  right  to  specific  per- 
formance, see  Specific  Performance,  $  32. 

Occupancy  of  land  by  railroad  company  as  con- 
structive notice  to  subsequent  purchaser,  see 
Vbndob  and  Purchaser,  §  232. 

Parol  evidence  to  show  intention  of  party  to 
contract,  see  Evidence,  {  461. 

Persona!  liability  of  railroad  company  for  as- 
sessment against  right  of  way,  aee  Munici- 
pal Corporations,  8  586. 

Persoas  entitled  to  use  way  for  switch  to  con- 
nect land  with  railroad,  see  Easements,  8 
52. 

Pleading  matters  of  fact  or  conclusions  relating 

to  license  to  lay  gas  main  under  right  of  way, 

see  Pleading,  8  8. 
Prescriptive  right  of  city  to  use  right  of  way 

as  highway,  see  Municipal  Corpobation8, 

S  648. 

Presumptions  as  to  width  of  right  of  way  grant- 
ed, see  Evidence,  {  87. 
Protection*  of  right  of  way  from  surface  water 

flowing  from  adjoining  land,  see  Watebs  and 

Wateb  Ooubseb,  I  lia 
Repelling  flow  of  surface  water  to  right  of  way. 

see  Watbbs  and  Watbb  Coubses,  |  118. 
Restraining  railroad  from  making  excavations, 

laying  tracks  and  plating  switches  over  land 

of  another,  see  Injunction.  8  50. 
Revocation  of  dedication  by  railway  company  of 

portion  of  right  of  way.  see  Dedication,  8  38. 
Rights  of  purchaser  at  foreclosure  sal«^  see  post, 

8  IM. 

Rights  of  way  as  bonndarles,  see  Botthdabies, 

8  22. 

Right  to  cut  ice  from  railroad  right  of  way,  see 
Waters  and  W^ateb  Courses.  8  295. 

Separation  of  land  by  railroad  right  of  way  as 
precluding  annexation  to  city,  see  Munxcifal 

COBFOBATIOKS,  }  29. 

Spedal  assessments  for  public  improvements, 

see  Municipal  Cobpobationb,  |  425. 
Taxation  of  rlf^t  of  way,  tracks  and  other  real 

property,  liability,  see  Taxation,  |  145. 
Taxation  of  right  of  way,  tracks,  and  other  real 

property,  mode  of  assessment,  see  Taxation, 

8  301. 

Title  to  maintain  ejectment  for,  see  Eject- 
ment, I  9. 

Use  of  property  dedicated  by  railroad  to  public 
use,  see  Dedication,  3  57. 

Use  of  right  of  way  by  another  railroad  com- 
pany as  additional  servitude,  see  Eminent 

Domain,  (  120. 
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Use  of  right  of  way  by  telegraph  componr  as 
additioaal  servitude,  see  Emihent  Domain,  { 

120. 

Use  of  right  of  way  for  highway  crossing  as  ad- 
ditional serritttde,  see  Eminent  Domain,  | 

120. 

Waters  appurtenant  to  grant  of  right  of  way,- 
■ee  Watebs  and  Watkb  Coueses,  8 

S  61.  Capacity  to  aoqalre  and  hold  land, 
[ft]  (S«V.  1886) 
Railroad  companies  under  Rev.  St.  ISSl,  H 
3000,  3901.  may  acquire  and  hold  land  other 
than  that  occupied  by  their  tracks.— Pfaff  v. 
Tern  Haute  ft  I.  B.  Co.,  9  N.  E.  03,  106  Ind. 
144. 

Fob  Cases  fbom  Otheb  States, 

See  41  Cent.  Dig.  R.  R.  S8  137.  138. 
See,  also,  33  Cyc  pp.  146,  147. 

S  62.  Pnrposos  for  wUoh  land  max  bo 
aoqnlred. 

[a]  {Snv.  1360) 
A  railway  company,  prior  to  the  taking  ef- 
fect of  the  law  of  January  20,  1852,  authoriz- 
ing railroad  compaaies  to  receive  lands  in  pay- 
ment of  eubscriptions  to  stock,  bad  no  power 
primarily  to  acquire  title  to  lands,  other  than 
for  the  immediate  purposes  of  the  road;  and,  the 
defendants  being  estopped  to  deny  that  the  com- 
pany did  acquire  title  to  the  lands,  it  must  be 
presumed  that  such  title  was  acquired  nnder 
section  2  of  that  act— Taber  t.  Cincinnati,  L. 
ft  C.  Ry.  Co.,  15  Ind.  450. 

Fob  Cases  fbom  Otheb  States, 
See  41  Cent.  Dig.  R.  R.  |  139. 
See.  also,  33  Cyc  pp.  148,  148. 

8  68,  Modes  of  ao^nlrinc  land  ov  riclits 
tlievoln. 

Making  of  public  improvements,  see  poa^  | 

321. 

[a]     (Sap.  im) 

The  fact  that  a  railroad  company  took  pos- 
session of  a  strip  of  land  for  its  right  of  way 
as  a  trespasser  did  not  prevent  the  runniDg  of 
the  statute  of  limitations,  and  open  and  adverse 
use  for  20  years  established  a  right  of  way. — 
Sheriock  v.  Louisville,  N.  A.  ft  C.  By.  Co.,  17 
N.  B.  171,  115  Ind.  22. 

Fob  Cases  fbom  Otheb  States, 

See  41  Cent.  Dig.  R.  R.  140-143. 
See,  also,  33  Cyc.  pp.  149,  150. 

S  64.  A«reenients  aa  to  rlc^t  of  way  or 
vse  of  land. 

By  executor  of  landowner,  see  Executobs  and 
Administbatobs,  8  129. 

An  agreement  in  open  court  fixing  the 
amount  of  dam^es  which  plaintiff  was  entitled 
to  recover  for  the  wrongful  appropriation  of 
land  at  a  certain  sam.  and  stipulating  that., in 


the  event  that  he  should'  recover  and  sudi  sum 
was  paid,  he  should  convey  the  land  to  the  rail- 
road company,  will  be  enforced. — Bloomfield 
Railroad  Co.  t.  Orace,  13  N.  Si.  680,  112  Ind. 
128.  ' 

Fob  Cabeb  fsom  Othxb  States, 

See  41  Cent.  Dig.  R.  R.  88  144,  147-152; 

11  Cent.  Dio.  Contracts,  8  89a 
See,  ahio.  S3  Cyc  pp.  152-154.  157-Ua 

866.  ImpUod  sranta. 

[a]    (S«p.  1888} 

Where  tbe  owner  of  land  permits  a  ndl:- 
road,  under  a  pan^  liceiu«,  to  expend  it»  mon- 
ey and  bnlld  its  road  over  bis  land,  neither  be 
nor  bis  grantee,  after  the  lapse  of  20  years,  dur- 
ing which  the  possession  oi  the  company  has 
been  open  and  continnoos,  can  maintain  eject 
ment  therefor,  even  thongh  tbe  owner  may  have 
received  no  compensation.— Evanaville  ft  T.  H* 
R.  Co.  V.  Nye,  113  Ind.  223,  15  N.  E:  261. 

CtJ  (S«p.l8B3) 

A  complaint  against  a  railroad  company  al- 
leged that  its  predecessor,  which  constructed  tb» 
road,  offered  to  purchase  the  right  of  way  over 
plaintilT's  land,  but  that,  because  he  could  not 
estimate  tbe  damages  until  the  road  was  built, 
be  permitted  it  to  bnild  across  his  land  under 
an  agreement  that  it  would  afterwards  pay  the 
damages  when  ascertained ;  that  it  never  paid 
the  damages,  and  that  tbe  road  was  sold  on 
foreclosure,  and  finally  became  the  property  of 
defendant,  which  also  refused  to  pay  the  dam- 
ages ;  that  plaintiff  then  demanded  possession, 
and  revokied  tbe  license  on  which  defendant  was 
using  the  tight  of  way.  The  prayer  was  for 
damages,  for  recovery  of  pwBeaslon,  and  other 
proper  relief,  ffeld,  that  the  complaint  was  not 
to  be  construed  as  seeking  to  recover  for  wrong- 
ful appropriation  of  tbe  land,  but  as  stating 
facts  creating  an  eqnlty  to  damages  for  the  tak- 
ing and  use  of  land  without  compensation,  and 
was  therefore  not  demarrable  because  It  showed 
that  the  defendant's  predecmor  came  into  pos- 
session lawfully.— Chicago  ft  I.  Coal  Ry.  Go.  t. 
Hall,  135  Ind.  91,  84  N.  E.  704»  23  Ii.  B.  A. 
231. 

Fob  Cases  fbom  Otheb  States, 

See  41  Cent.  Dig.  R.  R.  §§  146,  151. 
See,  also,  33  Cyc  pp.  155,  15G. 

S  07.  ConvoTanees   to   or   for  railroad 
oompasj. 

Recital  in  deed  to  railroad  company  as  con- 
structive notice,  see  Tendob  and  PtncnAS- 
EB,  8  230. 

Sufficiency  of  description  of  land,  see  Deeds. 
8  38. 

[a]    (Sup.  1888) 

Under  Acts  1852.  }  13  (1  G.  ft  H.  p.  50S9. 
authorizing  the  inoorponftlon  of  xaOxoad  com- 
panies, with  tbe  power  to  receive  grants  of  real 
estate  and  other  property  in  aid  of  its  construc- 
tion and  maintenance,  when  a  grant  of  tight 
of  way  to  a  company  has  been  executed  in  an- 
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tidpation  of  and  u  indncement  to  its  organisa- 
tion, the  company  may  receive  sach  grant,  and, 
after  its  organisatioii,  ratify  and  make  it  obU- 
ffttory  on  the  grantor.— Bravard  t.  Cincinnati, 
H.  ft  I.  R.  Co.,  U6  iDd.  1,  17  N.  B.  183. 

[b]   (Sup.  1289) 

Where  a  conveyance  to  a  lailroad  company 
of  a  "right  of  way"  over  certain  land  does  not 
specify  the  width  of  the  land  thereby  conveyed, 
sod  the  railroad  company,  abont  18  years  there- 
after, take  poBsesBion  under  claim  of  title  of  a 
Btrip  6  rods  wide,  that  being  the  amount  it 
might  legally  condemn  by  the  law  of  its  or- 
ganization, in  an  action  to  recover  all  of  soch 
strip  except  30  feet,  which  it  is  alleged  the 
grantee  took  posaeseion  of  on  the  execntion  of 
the  deed,  the  grantor  retaining  possession  of 
the  balance,  a  special  finding  that  it  was  not 
intended  by  the  parties  to  the  deed  to  describe 
die  right  of  way  as  30  feet  wide,  is  not  incon- 
sistent with  a  general  verdict  for  plaintiff.— 
Indianapolis  &  V.  R.  Co.  v.  Lewia,  119  Ind. 
218,  21  N.  E.  66a 

[e]  (SBp.isn) 
In  an  actton  against  a  railway  corporation 
for  breach  of  a  covenant  to  fence  the  right  of 
way  conveyed  to  it  by  plaintiff  It  is  immat^lal 
that  the  wrong  corporation  is  named  in  the 
deed  as  the  grantee,  where  the  deSendant  ac- 
cepted the  deed  and  enjoyed  the '  land,  as  it 
cannot  claim  under  the  deed  and  repudiate  the 
covenants.- LotiiBville,  N.  A.  dc  C.  Ry.  Co.  v. 
Power.  119  Ind.  269,  21  M.  B.  761. 

m     (App.  1904) 

The  grant  of  a  right  of  way  in  considera* 
tioD  of  the  building  and  maintenance  of  fences, 
cattle  guards,  and  crossings  is  supported  by  a 
valuable  consideration.— Chicago  &  S.  B.  Ry. 
Co.  V.  McSwen,  85  Ind.  App.  251,  71  N.  E. 
926. 

M    (App.  1110) 

Where  a  railroad  company  contracts  with 
a  landowner  to  construct  and  operate  a  side 
tnA  aeroas  said  landowner's  property,  the 
lS0kt  of  the  xailroad  company  li  measured  by 
flie  contract  formed  the  acceptance  of  the 
hndownet's  written  grant— Barth  v.  Pittsburg, 
C,  C.  &  St.  L.  Ry.  Co..  90  N.  E.  322. 

A  landowner  granted  a  railroad  company 
the  right  to  construct  a  side  track  across  cer- 
tain land,  thereby  connecting  its  main  track 
with  two  manufacturing  establishments,  and 
specified  the  width  of  the  land  to  be  occupied, 
sod  the  length  of  the  track.  Held,  that  the  rail- 
road company  might  be  restrained  from  extend- 
ing its  track  beyond  the  point  on  a  street 
BBined,  where  it  is  alleged  that  such  addition 
to  the  track  will  greatly  increase  the  traffic 
OYfr  such  line  and  depreciate  the  value  of  the 
landowner's  real  estate,  and  that  the  owner  will 
tnffer  irreparable  damage,  unless  the  railroad 
company  be  enjoined.— Id. 

Fob  Cases  fboh  Othkr  States, 

See  41  Cent.  Dig.  R.  R.  H  15S-158. 
See,  also,  33  Cyc.  pp.  160,  161. 


{  68.  Eztamt  of  wmj  or  o€  land  aoqwired. 

[al    (Snp.  18TG) 

By  the  original  charter  of  a  railroad  com- 
pany granted  in  1846  the  president  and  direc- 
tors thereof  were  invested  with  all  the  rlgbts  and 
powers  necessary  for  the  construction  and  re- 
pair of  a  railroad  between  certain  places  nam- 
ed, within  this  state,  "not  exceeding  sixty  feet 
wide,"  An  amended  charter  enacted  in  1849, 
before  the  construction  of  its  road  by  said 
company,  which  did  not  expressly  repeal  any 
portion  of  the  original  charter,  provided  that 
"for  the  purpose  of  constructing  said  road,  with 
all  desirable  appendages,  and  for  patting  and 
keeping  the  same  in  repair,  and  for  doing  all 
proper  business  thereon."  said  company  was 
authorized  "to  enter  upon,  take,  and  hold  in  fee 
simple  all  real  estate  and  materials  for  that 
purpose,  doing  no  unnecessary  damage" ;  the 
qualifying  words,  "not  exceeding  sixty  feet 
wide,"  contained  in  the  original  charter,  not 
being  Inserted  in  the  amended  charter,  which 
provided  that  said  company  should  within  10 
years  sell  and  dispose  of  all  lands  granted,  con- 
veyed, or  released  to  it,  "except  so  much  as 
may  be  embraced  in  the  width  of  tbe  road,  al- 
lowed by  the  charter,"  etc.,  and  also  provided 
that,  when  such  real  estate  and  materials  nec- 
essary for  such  purpose  could  not  be  had  by 
donation  or  fair  purchase,  the  owner  was  au- 
thorized to  have  the  damages  assessed  in  a 
mode  therein  provided,  and  that  all  claims  for 
damages  cAioald  cease  unless  applied  for  in  two 
years  next  after  the  company  had  taken  pos- 
session of  such  real  estate  or  materials.  Said 
company  by  its  agents  entered  upon  and  took 
possession  of  certain  land,  without  donation, 
purchase,  condemnation,  assessment  of  damages, 
or  claim  therefor  made  by  tbe  owner,  but  with 
his  acquiescence,  and  said  company  constructed 
its  railroad  over  said  land,  and  erected  tele- 
graph poles,  with  wires  thereon,  on  one  side  of 
said  railroad  at  the  distance  of  19  feet  from 
the  center  of  the  track.  Held,  tlhat  while  said 
company  might  have  acquired  title  to  60  feet 
in  width  of  said  land,  if  it  had  taken  posses- 
sion thereof  and  occupied  such  space,  yet,  hav- 
ing appropriated  and  used  less  than  that  width, 
its  right  being  limited  by  its  necessities  to  the 
extent  that  it  occupied  and  used,  it  became  en- 
titled, not  merely  to  the  strip  of  ground  on 
which  the  railroad  track  was  constructed  and 
the  ground  actually  occupied  by  said  telegraph 
poles,  but  also  to  tbe  amount  of  land  neces- 
sary for  the  purpose  of  constructing  its  road, 
with  all  necessary  appendages,  and  for  putting 
and  keeping  the  same  in  repair,  and  for  doing 
all  proper  business  thereon,  including  sufficient 
land  for  the  erection  of  telegraph  poles  at  a 
safe  distance  from  the  track,  together  with  the 
right  to  the  exclusive  use  of  the  intervening 
space  between  said  track  and  tbe  fixture  or  ap- 
pendage so  erected.— Pratber  v.  Jeffersonville, 
M.  &  I.  R.  Co.,  62  Ind.  16. 

The  company  having  erected  telegraph 
poles  on  but  one  aide  of  its  road  and  made  no 

use  of  the  other  side,  except  for  the  purpose  of 
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keeping  its  track  In  repair,  for  a  period  of  18 
years  from  tbe  time  of  the  original  appropria- 
tion, held  that  said  company  possessed  no  riglit 
to  erect  telegraph  poles  on  said  other  side  of  its 
track  at  the  distance  of  29  feet  from  the  center 
thereof,  without  condemnation  and  payment  of 
damages  in  the  mode  provided  by  the  law  or 
charter  by  which  such  railroad  was  governed  at 
the  time  of  such  new  appropriation. — Id. 

tb]  <§«p.U8Q) 

Under  a  statute  anthoriiing  a  railroad  com- 
pany to  receive  from  ownen  of  land  over  wbieh 
its  road  was  to  pass  granta  of  zi^ts  of  war. 
not  exceeding  a  specified  width,  A.  made  a 
grant  to  the  company  of  a  zlg^t  over  certain 
land,  and  afterwards  laid  out  the  rest  *A  his 
land  into  an  addition  to  the  town,  and  cut  It  np 
into  lots  abutting  npon  the  right  of  way,  bnt 
without  infringing  upon  it,  and  in  his  plat  of 
such  additirai  he  left  a  blank  space  for  the  strip 
which  he  had  granted  to  the  company.  A  part 
of  this  strip,  between  the  main  track  and  the 
boundary  lines  of  such  lots,  waa  used  for  several 
years  by  the  public  as  a  street,  when  the  com- 
pany laid  down  a  side  track  there  and  destroyed 
such  use.  Suit  was  broivbt  by  the  owners  of 
some  of  tSie  lots  to  enjoin  the  company  from 
using  its  side  track.  Held,  that  the  acts  of  A. 
subsequent  to  the  grant  could  not  be  otherwise 
construed  than  as  an  affirmance  thereof,  obli- 
gatory alike  upon  him  and  those  claiming  under 
him,  and  that  the  owners  of  such  tots  could  not 
complain  of  the  building  of  so<fh  side  track.— 
Indianapolis,  P.  &  G.  Ry.  Go.  t.  Rayl,  69  Ind. 
424. 

Where  a  statute  provides  that  a  railroad 
company  may  receive,  from  owners  of  land  over 
which  its  road  is  to  pass,  grants  of  rights  of 
way,  not  exceeding  a  specified  width,  and  one  of 
such  owners  grants  such  a  right  without  specify- 
ing  the  width  thereof,  the  company  is  authoriz- 
ed to  appropriate  and  use  an  area  across  the 
lands  of  such  owner  of  any  width,  in  its  dis- 
cretion, not  exceeding  that  specified  by  the  stat- 
ute.— Id( 

|e]  (Sup.  1881) 
A  railroad  company,  authorised  by  its 
charter  to  acquire  lands  in  fee  to  a  certain 
widtii  for  its  right  of  way,  which  constructs  its 
road  across  the  land  of  a  certain  owner  and 
maintains  it  for  nearly  20  years  without  insti- 
tuting condemnation  proceedings,  or  any  ob- 
jection or  claim  for  damages  being  ever  made  by 
Such  owner,  thereby  acquires  title  to  a  strip  of 
the  full  width  allowed  by  its  charter,  and  not 
merely  of  the  width  actually  used  by  it;  and 
the  company  may  consent  to  or  give  the  right 
to  maintain  a  telegraph  line  anywhere  within 
the  limits  of  the  full  width  allowed. — Prather  t. 
Western  Union  TeL  Oo.,  89  Ind.  001. 

td]    (Bap.  1887) 
Renr.  St  1881,  S  3903,  glTea  every  railroad 
company  organised  thereuDder  the  power  *'to 
lay  out  its  road,  not  exceeding  six  rods  wide,'* 
etc. ;  and  where  a  railroad  company  enters  up- 


on land  with  leave  and  license  of  the  owner,  and 
constructs  and  runs  its  road  on  the  faith  of 
such  license,  it  will  be  presumed,  as  against  one 
claiming  under  the  licensor,  in  the  abeeace  of 
any  limitation  to  the  contrary,  that  the  right 
of  way  thus  acquired  extended  to  the  full  stat- 
utory width  of  six  rods.— Campbell  v.  Indianap- 
olU  ft  V.  B.  Oo.,  110  Ind.  490, 11 N.  B.  482. 

M    (S«P*  1889) 

Where  the  charter  of  a  railway  company 
autborizes  It  to  acquire  a  right  of  way  not  to 
exceed  80  feet  In  width,  and,  in  eonstruetiiMC 
the  load,  the  company  graded  its  roadbed  to 
the  width  of  22  feet,  and  the  owner  ot  the  land 
executed  a  written  release  to  the  company  of 
a  right  of  way  25  feet  in  width  across  his  lanii 
at  the  time  the  road  waa  about  to  be  constmct- 
ed,  such  company  could  not  subsequently  oc* 
enpy  to  the  width  of  80  feet,  unless  such  right 
waa  predicated  either  on  adverse  occupancy  for 
such  length  of  time  as  to  confer  title  or  rest  on 
the  doctrine  of  estoppd  or  acquiescence.— Lake 
Erie  &  W.  Ry.  Oo.  t.  Michener,  20  N.  B.  254, 
117. Ind.  46S. 

[t]    (Sap.  1890) 

A  deed  to  a  railroad  company  conveyed  to 
it  "the  right  of  way  for  its  railroad,  and  the 
right  to  construct  said  railroad  agreeably  to 
and  in  accordance  with  the  laws  of  the  state," 
referring  to  certain  statutes.  Held,  that  the 
deed  did  not  vest  in  the  grantee  title  to  land 
six  rods  In  width,  that  being  the  quantity 
which  the  company  could  acquire  under  the 
statutes,  but  only  the  quantity  actually  taken 
and  used  by  it— Ft.  Wayne,  C.  &  I*  R.  v. 
Sherry,  126  Ind.  834,  25  N.  B.  808,  10  li.  R. 
A.  48L 

Fob  Cases  tboh  Othbb  States, 

See  41  C^nt.  Dig.  R.  R.  H  159>  160. 
See,  also,  3S  Cye.  pp.  164,  165. 

S  69.  Title,  estate,  or  Imtereat  aogvirad. 

Ca]  (Sap.  1880) 
Under  a  statute  providing  that  a  railroad 
company  may  receive  from  owners  of  land  con- 
vayances  of  a  right  of  way,  and  that,  when  so 
acquired,  the  same  shall  be  held  by  the  com- 
pany in  fee  simple,  wliatever  title  the  owner 
has  to  the  land  covered  by  such  right  of  way 
inures  to  the  benefit  of  the  company. — Indian- 
apolis. P.  ft  G.  Ry.  Co.  T.  RayU  69  Ind.  424. 

[b]    (Svp.  1SS3) 

The  charter  of  the  Indianapolis  ft  Belle- 
footaiue  Railroad  Company,  providing  (section 
21)  that,  when  the  company  ahall  have  procured 
the  right  of  way  "as  hereinbefore  provided,  they 
shall  be  seised  in  fee  simple  of  the  right  of  said 
land,"  is  not  in  effect  a  conveyance  of  the  land 
in  fee  simple.— Cleveland,  01,  G.  ft  I.  Ry.  Co.  r. 
Cobum,  91  Ind.  667. 

[a]    (Sap.  1888) 
An  owner  granted  to  a  railway  ccHnpany  a 
right  of  way  for  the  use  of  a  railway  over  his 
land.    The  deed  atipalated  that  the  company 
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was  to  keep  a  good  fence  on  each  side  of  tbe 
road  throagh  the  premises,  and  to  hold  tbe  right 
of  way  so  loQg  as  it  would  be  used  for  the  pur- 
poses of  tbe  company.  Held,  that  the  deed 
merely  coaveyed  an  easement  to  the  railway 
company  for  a  particular  purpose.— Ingalls  t. 
Byezs,  94  Ind.  134 

[d]  A  deed  couTeylng  "the  right  of  way,"  of  an 
nnd^ned  width,  over  a  certain  lot,  to  a  rail- 
road company,  and  containing  a  stipulation  that 
SDcb  company  shall  "bave  and  hold  the  said 
rights  and  privileges  to  the  use  of  said  company 
so  long  as  the  same  shall  be  needed  for  the  uses 
and  purposes  of  said  road,"  conreya  a  mere 
easement,  and  not  the  title  in  fee.— (Sup.  1S85) 
Douglass  T.  Thomas.  103  Ind.  187,  2  N.  E.  562; 
(1886)  Cincinnati.  I..  St.  L.  &  a  Ry.  Oo.  t. 
Geisel,  119  Ind.  77.  21  N.  B.  47a 

[«]     (Snp.  1889) 

It  does  not  follow  that  because  a  railroad 
company  may  take  an  estate  in  fee,  or  a  right 
of  way  of  a  defined  width,  it  does  take  such  au 
estate,  or  such  a  right  of  way,  tor  parties  may 
by  thdr  contract  create  a  less  estate  than  a 
fee,  or  a  right  less  in  extent  than  that  which 
the  law  authorizes  the  grantee  to  acquire. — 
Ofncinnati.  I..  St  &  C.  Ry.  Co.  T.  Oeisef, 
21  N.  E.  470,  119  Ind.  77. 

[n  (Snp.  1890) 
The  land  held*by  a  railroad  corporation  for 
a  right  of  way  and  for  the  purposes  of  depots, 
when  in  actual  use  as  such,  is  dedicated  to  the 
public  use.— City  of  Valparaiso  v.  Chicago  &  O. 
T.  Ry.  Co,  24  N.  H.  249,  123  Ind.  467. 

tSl    (Snp.  1890) 

The  grant  of  a  right  of  way  to  a  railroad 
company,  being  merely  the  conveyance  of  an 
*asement,  does  not  affect  the  right  of  the  gran- 
tor to  the  use  of  a  stream  of  water  flowing 
over  the  land.— .Smith  t.  Holloway,  124  Ind. 
329,  24  N.  B.  886. 

[h]  <Biip.lHI8) 
A  railroad  which  enters  on  property  wltb- 
eat  color  of  title,  and  occupies  it  as  a  rle^t  of 
way,  aoquires  merely  an  easement  in  the  prop- 
erty for  purposes  of  «  right  of  way.— Consum- 
ers* Gas  Trust  Go.  t.  American  VUta  Olass  Co., 
B8  N.  D.  1020^  162  Ind.  393. 

Fob  G&sia  tkoh  Othbb  States, 

SB  41  Obnt.  Dig.  R.  R.  H  161-16S. 
See,  also,  88  Ore  pp.  166,  167;  note,  1  L. 
B.  A.  (N.  SO  806. 

170.  Prioritr  ot  Ticht, 
M  (awp.l906> 
The  filins  by  a  railroad  cranpany  of  the 
map  and  profile  of  a  right  of  way  sought  to  be 
aoqnired  by  condemnation,  in  the  absenoe  of  un- 
necessary delay,  precludes  a  rival  company 
fnmi  BKiropriating  the  same  land  for  a  almUar 
pnrpose.— Southern  Indiana  R.  Co.  t.  Indlan- 
apoUs  ft  L.  R.  Col,  168  Ind.  360^  81  N.  Bi  65, 
13  L.  B.  A.  (N.  S.)  197. 


Fob  Cases  tboh  Othbb  Statxs, 

See  41  Cent.  Dia.  IL  R.  |  166. 
See,  also,  33  Cyc.  pp.  171,  172. 

1 71.  Ezeaptions    and    Tesemttou  Im 
grmntu. 

W      (APP*  1897) 

A  deed  of  land  to  a  railroad  company  re- 
served a  right  to  possession  for  one  year  of  all 
the  tract  except  a  right  of  way,  and,  for  two 
years,  of  "all  that  portion  lying  south  of  said 
right  of  way,  unless  the  grantee  shall  desire  all 
or  any  portion  thereof,  except  that  portion  oc- 
cupied by  said  brickyard,  for  railroad  purposes." 
On  the  south  part  of  the  land  there  was  a 
brickyard  and  clay  bed  already  open.  Held, 
that  the  grantor's  possession  for  two  years  of 
the  south  part  of  the  land  was  conditioned  on 
the  grantee  not  taking  it  for  railroad  purposes, 
but  that  the  land  occupied  by  the  brickyard 
was  reserved  absolutely  for  two  years,  with  the 
right  to  dig  tbe  clay  from  the  opened  bed.— Elk- 
hart &  W.  R.  Co.  T.  Waldorf,  46  N.  a  88,  17 
Ind.  App.  29. 

[b]    (App.  1903) 

\Vhere  a  deed  conveying  a  right  of  way  to 
a  railroad  company  described  a  strip  "forty 
feet  in  width  from  the  center  Hne  of  the  rt^ad, 
measured  on  the  north  of  said  railroad,"  the 
grantor  to  have  the  privilege  of  fendng  within 
20  feet  of  tbe  center  line  of  said  railroad  after 
the  sane  is  finished,  for  the  purpose  <tf  cultiva- 
tion, the  deed  conveyed  a  right  of  way  40  feet 
in  width  from  the  center  Hne,  with  the  reserva- 
tioD  of  a  license  to  cultivate  the  outside  20  feet 
thereof.— Chicago  &  S.  E.  Ry.  Co.  v.  Wood,  66 
N.  B.  923,  30  Ind.  App.  65a 

Fob  Casks  nou  Otheb  States, 
See  41  GEifT.  Dio.  B.  R.  |  167. 
See,  also,  33  Gyc.  pp.  172,  173. 

f  72.  CorenKnts  uid  sonditiowi  Im  (Mnts. 

Abandonment  or  forfeiture  d  land  or  rights,  see 
post,  §  82. 

Acceptance  of  deed  with  covenants  as  consti- 
tuting written  contract  by  grantee  witliin  stat- 
ute of  limitetions,  see  LouTATion  of  Ao- 

TIORS,  S  24. 

Affecting  liability  of  railroad  company  for  kill- 
ing stock  at  private  crossing,  see  post,  S  413. 

Agreements  as  to  fencing,  as  affecting  liability 
for  killing  stock,  see  post,  {  411. 

Liability  of  purchaser  of  railroad,  see  post,  { 
129. 

Liability  of  purchasers  of  road  at  foreclosure 

sale,  see  post,  g  194. 
Reversion  to  grantor  on  breach  of  condition,  see 

post,  I  82. 

Scope  of  cross-examination  in  action  for  breach 
of  covenant,  see  WiTNESSBa,  1  268. 

[a]  (Smp.U77} 

A  deed  to  a  railroad  company  of  a  ri^t 
of  way  contained  the  provi^on  that  the  ctmpa- 
ny  should  make  a  good  fence  along  its  roadway 

on  such  premises  within  a  reasonable  time  after 
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the  completloa  of  Its  mad.  Eeld,  that  the  word 
"completion"  referred  to  that  part  of  the  road 
extending  acrora  the  QVQer*A  land,  and  not  to 
the  whole  line  of  railroad.— Baltimore,  P.  &  C. 
By.  Co.  T.  McClellan.  GO  Ind.  440. 

[b]  (tm».  1878) 

A  conveyance  of  a  right  to  construct  a 
railroad  across  the  grantor's  land,  in  consid- 
eration that  the  company  would  fence  the  road 
"in  six  moDtbs*  Ume,"  does  not  oblige  the  com- 
pany to  fence  nntil  six  months  after  comple- 
tion of  the  road.— Cincinnati,  W.  ft  -M.  B.  Co. 
T.  Harris,  61  Ind.  290. 

[c]  <S«p.  18S3) 

A  conveyance  of  a  right  of  way  for  a  rail- 
road, the  consideration  of  which  is  its  main- 
tenance and  the  maintenance  of  a  depot  on  land 
adjoining,  is  a  conveyance  on  condition  subse- 
quent—Cleveland, C,  G.  ft  I.  R.  Co.  T.  Cobum, 
91  Ind.  557. 

[d]  (Sav.  im) 

That  a  railroad  company  is  In  possession 
of  a  part  of  certain  land,  under  a  deed  convey- 
ing to  it  a  "right  of  way  to  have  and  to  hold 
said  rights  and  privileges  to  the  nse  of  said  com- 
pany so  long  as  the  same  shall  be  required  for 
the  uses  and  purposes  of  said  road,"  constitutes 
no  breach  of  the  covenant  of  title  in  a  deed  con- 
veying the  land,  as  the  railroad  company's  deed 
conveys  only  an  easement— Douglass  t.  Thom- 
as. 103  Ind.  187,  2  N.  E.  S62. 

[e]  (Sop.  18S6) 

Where  a  railroad  company,  in  considera- 
tion of  the  grant  of  a  right  of  way,  contracts  to 
build  and  maintain  fences  and  crossings,  it  is 
its  duty  to  comply  with  such  contract  within  a 
reasonable  time  after  it  takes  possession;  and 
if  it  fails  to  do  so,  an  action  will  lie  against 
it  for  a  breach  thereof,  in  which  the  reasona- 
ble cost  of  erecting  the  fences  and  constructing 
the  crossings  may  be  recovered,  although  the 
plaintiff  has  not  first  done  such  work.— Indiana, 
B.  &  W.  By.  Co.  T.  Eoons,  105  Ind.  507,  5  N. 
E.  549. 

[f]  (Sap.  1886) 

The  damages  recorerable  fior  the  breach  of 
a  contract  by  a  railroad  to  locate  a  depot  at  a 
certain  place,  in  consideration  for  a  conveyance 
of  a  right  of  way,  have  no  relation  to  the 
value  of  the  land  conveyed.  They  are  to  be  de- 
termined by  the  injury  actually  sustained  by 
the  failure  of  the  railroad  company  to  perform 
its  contract.  The  damages  which  the  law  re- 
wards when  ascertainable  with  reasonable  cer- 
tainty is  the  value  of  the  consideration  with- 
held, and  evidence  tending  to  show  the  increase 
in  value  of  the  plaintiff's  remaining  land  which 
the  location  of  a  station  at  tbe  point  agreed  up- 
on would  have  produced  is  admissible. — Louis- 
ville, N.  A.  &  C.  Ry.  Co.  v.  Sumner,  5  N.  E. 
404,  106  Ind.  55.  55  Am.  Rep.  719;  Same  v. 
Moore,  5  N.  E.  413,  106  Ind.  600. 

Where  the  right  of  way  over  land  is  grant- 
ed to  a  railway  company,  by  the  owner,  In  con- 


sideration of  a  eorenant  by  the  company  to 
fence  the  same,  the  company  is  liable  for  spe- 
cial damages  on  tbe  covenant;  audi  as  the  val- 
oe  of  cattle  billed  and  the  like,  as  well  as  for 
the  coat  of  fendng,  where  there  la  a  breadi  of 
such  covenant  on  its  part.— Id. 

Where,  in  consideration  of  the  grant  of  a 
right  of  way  over  land,  a  railroad  company 
covenants  to  erect  a  depot  at  a  particular  place; 
the  covenant  is  valid,  and  the  company  is  Uap 
ble  for  breach  of  it— Id. 

[Cl    (Sup.  1889) 

The  measure  ot  damages  for  the  breach  of  a 
covenant  to  fence  the  right  of  way  conveyed  to 
defendant  by  plaintiff  ia  the  cost  of  erecting 
the  fence,  and  special  damages  for  animali  kill- 
ed, injuries  by  trespassing  animals,  and  loss  of 
pasturage,  may  also  be  recovered.- Lonisrille, 
N.  A.  ft  G.  Ry.  Co.  t.  Power,  119  Ind.  260,  21 
N.  E.  731. 

[h]    (Sup.  ISM) 

A  conveyance  of  a  railroad  right  of  viy 
recited,  as  the  consideration  thereof,  the  prom- 
ise of  the  grantee  to  fence  the  grant  Beid, 
that  this  promise  ran  with  the  land,  so  as  to 
bind  a  subsequent  grantee  of  the  property  sod 
franchises  of  the  company,  in  favor  of  a  snbse- 
quent  grantee  of  the  farm  through  which  the 
way  was  granted.— Midland  R.  Co.  v.  Fisher, 
125  Ind.  19.  24  N.  E.  756,  21  Am.  St  Rep.  189^ 
8  L.  a  A.  604. 

[1}  An  agreement  by  a  nUlroad  company,  ia 
consideration  of  a  grant  to  it  of  a  right  of  way 
through  a  farm,  to  fence  the  right  of  way  and 
build  a  crossing  thereon,  runs  with  the  land.— 
(Sup.  1892)  Lake  Erie  ft  W.  B.  Co.  v.  Priest, 
131  Ind.  413,  81  N.  E.  777 ;  (1893)  Toledo,  St 
L.  &  K.  C.  B.  Co.  T.  Cosand,  6  Ind.  App.  222, 
33  N.  E.  251;  (1894)  Same  v.  Burgan,  9  Ind. 
App.  604,  37  N.  E.  31. 

[]]  (S«p.l883) 
Where  a  landowner  and  a  railroad  compa- 
ny stipulate  that  l^e  latter  may  build  its  road 
across  his  land,  and,  when  completed,  that  it 
will  pay  him  the  damages  occaaioned,  the  par- 
ties thereby  dispense  with  the  writ  of  ad  quod 
damnam,  and  agree  that  the  damages  shall  be 
ascertained  by  mutual  stipulation;  and  the 
landowner  may  enforce  payment  by  tbe  compa- 
ny in  an  action  to  recover  damages.— Chicago 
ft  I.  Coal  Ry.  Co.  t.  Hall,  135  Ind.  91,  84  N. 
a  704,  23  L.  R.  A.  231. 

tk]    (Snp.  1893) 

Where  a  landowner  conveys  to  a  stone 
company  a  tract  of  land,  together  with  a  rigtit 
of  way  over  another  tract,  on  which  to  con- 
struct a  railway  switch  to  connect  the  land 
granted  with  a  f^ertain  railroad,  in  an  action 
by  such  grantor  against  the  railroad  company 
for  damages  for  using  such  switch  tor  Its  own 
purposes  the  difference  between  the  rental 
valne  of  plaintiff's  land  with  the  ri^t  <^  way 
used  only  in  connection  with  the  land  granted 
to  the  stone  company,  and  the  rental  valne 
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with  the  right  of  ttrt  aB«d  by  defendant  for 
Its  own  pnrpoees  also,  is  the  proper  meaeure 
of  damasea.— LooisTiU^  N.  A.  &  G.  Ry.  Co. 
Ualott  (Ind.  Snp.)  84  N.  B.  TOD,  US  Ind.  113. 

p]  (Avwim 
In  an  action  for  breach  of  covenants  to 
fence  a  railroad  trade,  it  is  not  error  to  admit 
crldence  to  show  that  plaintiff  was  deprived  of 
the  ose  of  a  pasture  1^  defendant's  foilnre  to 
maintain  fences  and  cnwdngs.— Toledo,  St  L. 
ft  K.  C.  R.  Go.  T.  Cosand,  6  Ind.  App.  222,  83 
N.  E.  2S1. 

Where  a  deed  to  a  railroad  companf  is  ex- 
ecuted hj  several  tenants  in  common,  one  of 
the  grantors,  who  has  become  the  sole  owner 
of  the  fee  by  conveyances  from  his  cotenants, 
may  maintain  an  action  for  the  breach  of  cove- 
nants to  fence  the  tra<^  and  maintain  farm 
crossings.— Id. 

Dn]  (App.ua» 
Plaintiff's  father,  in  1870,  executed  to  de- 
fendant railroad  company's  predecessor,  for  a 
nominal  consideration,  a  right  of  way  100  feet 
wide ;  the  deed  providing  that  "the  estate  grant- 
ed hereby  1b  upon  condition  that  the  strip  of 
land  aforesaid  shall  be  used  for  said  railroad 
purposes  only,  and  when  the  same  shall,  after 
the  road  is  constructed,  cease  to  be  used  for 
sacb  purpose,  then  the  same  shall  revert"  to  the 
grantor.  Iletd,  that  the  company  did  not  take  a 
Cm  in  the  strip,  but  a  mere  floating  easement, 
which  only  operated  as  a  conveyauce  of  title  by 
the  actual  location  of  the  road  over  the  tract 
described.— Lake  Erie  &  W.  R.  Co.  v.  Ziebarth, 
tt  Ind.  App.  228,  33  N.  E.  250. 

[n]  (App.  1814) 
Where,  on  a  conveyance  of  a  right  of  way 
to  a  railroad  company,  it  agreed  to  construct  a 
crossing,  it  was  not  the  duty  of  the  landowner 
to  maintain  and  keep  the  cattle  guards  and 
wing  fences  in  repair.— Toledo,  St  L.  St  K.  0. 
B.  Co.  V.  Brnsan,  87  N.  B.  31,  &  Ind.  App.  004. 

{0]    <App.  1896)  • 

In  an  action  for  violation  by  a  railroad 
company  of  covenants,  in  a  deed  of  a  right  of 
*ay>  to  provide  the  grantor  with  private  ways 
over  and  under  the  railroad,  evidence  of  what 
bis  land  was  worth  without  the  crossings  and 
what  it  would  have  been  worth  with  them  is  ad- 
mlMibIe.-Lake  Erie  &  W.  R.  Co.  v.  Lee,  14 
Ind.  App.  328,  41  X.  E.  1068. 

A  deed  of  a  right  of  way  to  a  railroad 
company  having  provided  for  a  private  way  on 
the  grantor's  farm  under  the  railroad,  and  the 
gnntor  having,  with  the  consent  of  the  com- 
pany, elected  to  accept  such  way  over  and  on 
a  public  highway,  the  company  cannot  close  it 
without  liability  for  damages.— Id. 

[p]    (App.  UK) 

Where  a  right  of  way  Is  granted  to  a  rail- 
road company,  in  consideration  of  an  agreement 
by  the  grantee,  contained  in  the  grant,  "to  build 
and  mnintain  a  good  fence  on  the  right  of  way 


herein  conveyed,  immediately  on  the  completion 
of  the  railroad,"  the  duty  of  the  company  to 
build  and  maintain  the  fence  is  in  the  interest 
of  the  possessory  title  to  the  land;  and  where 
a  tenant  from  year  to  year  was  In  possession, 
when  the  grant  was  made,  and  so  continued  till 
a  breach  occurred,  whereby  he  sustained  dam- 
ages, he  may  sue  to  recover  the  loss.— Lake  Erie 
&  W.  R.  Co.  v.  Power,  15  Ind.  App.  179,  43  N. 
B.  959. 

Where  a  right  of  way  is  granted  to  a  rail- 
road company.  In  consideration  of  an  agreement 
by  the  grantee,  contained  in  the  grant  "to  build 
and  maintain  a  good  fence  on  the  ri^t  of  way 
herdn  conveyed,  immediately  on  the  completion 
of  the  railroad,"  the  duty  of  tbe  company  to 
build  and  maintain  the  fence  is  a  continuing 
one,  running  with  the  land;  and,  if  a  failure 
to  do  so  results  in  the  loss  of  crops  by  the  own- 
er, he  may  recover  damages.— Id. 

to]  (App.U») 
A  covenant  by  a  railroad  company  to  build 
and  maintain  a  good  and  suffident  fence  inclos- 
ing the  right  of  way,  in  consideration  of  a  grant 
of  the  right  of  way,  runs  with  the  land.— Lake 
Erie  &  W.  R.  Co.  v.  GriiBn,  68  N.  &.  1042,  26 
Ind.  App.  138,  57  N.  B.  722. 

The  actual  loss  in  rental  value,  resulting 
from  the  breach  of  an  agreement  by  a  railroad 
company,  in  consideration  of  a  grant  of  a  right 
of  way,  to  build  and  maintain  a  sufficient  stock 
fence,  though  the  only  damage  shown,  Is  recov- 
erable—Id. 

[r]     (App.  19M) 

A  covenant  by  a  railroad  to  erect  and  main- 
tain a  farm  crossing,  contained  in  a  conveyance 
of  a  right  of  way  to  It,  runs  with  the  land,  and 
is  available  for  the  protection  of  the  grantor  or 
his  remote  grantee  against  a  railroad  claiming 
under  the  conveyance.— Pittsburgh,  C,  C.  &  St 
L.  Ry.  Co.  V.  Wilson.  72  N.  E.  066,  34  Ind. 
App.  324 

A  covenant  in  a  conveyance  of  land  for  a 
right  of  way  in  whldi  the  railroad  agreed  to 
make  a  farm  crossing  for  the  grantor  imposed 
on  the  railroad  the  doty  of  erecting  aroroacbes 
to  the  crossing.- Id. 

In  determining  whether  a  covenant  by  a 
railroad  contemplated  the  maintenance  as  well 
as  the  making  of  a  crossing,  and  whether  the 
railroad  accepted  the  conveyance,  the  nature  of 
the  subject-matter  of  the  contract  and  tbe  con- 
struction placed  there<Mi  by  tbe  parties  may  be 
conHideted.- Td. 

A  covenant  in  a  conveyance  of  land  for  a 
right  of  way  that  tbe  railroad  would  "make  and 
mnintain"  a  wire  fence  on  both  sides  of  the 
land  conveyed,  "and  also  make"  a  fiarm  cross- 
ing, in  pursuance  of  which  the  railroad  did  sup- 
ply, maintain,  and  keep  in  repair  a  crossing  for 
a  number  of  years,  obligated  tbe  railroad  not 
only  to  make,  but  also  to  maintain,  tbe  cross- 
ing.— Id. 
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Evidence  held  mifficient  to  show  the  accept- 
ance by  a  railroad  of  a  conveyance  oE  land  for 
a  right  of  way  which  contained  a  covenant  on 
its  part  to  erect  and  maintain  a  farm  crossing. 
-Id. 

Where  a  railroad  coTenanted  In  a  deed  for 
a  right  of  way  to  erect  a  farm  crossing,  there- 
by impliedly  covenanting  to  erect  approaches 
thereto,  the  persons  in  whose  favor  the  cove- 
nant existed  were  not  bound  to  constmct  the 
approaches,  on  default  of  the  railroad  so  to  do, 
before  resorting  to  their  action  against  it— Id. 

In  an  action  for  breach  by  a  railroad  of  a 
covenant  in  a  deed  for  a  right  of  way,  whereby 
it  agreed  to  erect  a  farm  crossing,  the  measure 
of  damages  was  the  cost  of  the  completion  of 
the  crossing,  which  the  railroad  had  begun  to 
make,  but  to  which  it  had  failed  to  build  ap- 
proaches, together  with  such  sum  as  would 
compensate  the  covenantees  for  the  loss  of  the 
use  of  their  land  by  reason  of  the  railroad's  de- 
fault during  the  period  of  such  loss  and  down 
to  the  time  of  trial.— Id. 

[8]  (App.  1904) 
The  obligation  under  a  contract  by  a  rail- 
road company  to  construct  and  maintain  pav- 
ticularly  described  fences,  cattle  guards,  etc., 
on  its  purchase  of  a  right  of  way  cnnnot  be  de- 
feated on  the  ground  that  there  waa  no  consid- 
eration for  the  promises  because  the  promisor 
was  already  bound  In  law  to  perform  those 
acts.— Chicago  &  S.  E.  Ry.  Co.  v.  McEwen,  71 
N.  E.  926,  35  Ind.  App.  251. 

[t]  (App.  1906) 
A  covenant  in  a  contract  for  the  sale  of 
land  to  a  railroad  for  a  right  of  way,  by  which 
the  railroad  agreed,  before  taking  possession  of 
the  land,  to  construct  a  sufficient  fence  along  the 
same  as  a  condition  precedent,  operated  as  a 
covenant  running  with  the  land,  for  the  failure 
to  perform  which  the  railroad  was  liable  in 
damages  to  a  tenant  of  a  subsequent  grantee 
of  the  adjoining  land. — Indianapolis  Northern 
Traction  Co.  v.  Harbaugh,  38  Ind.  App.  115, 
78  N.  E.  80 :  Same  v.  Spurgeon,  38  Ind.  App. 
702,  78  N.  E.  1115. 

It  was  immaterial  that  such  covenant  was 
not  carried  for^vard  into  a  deed  conveying  sudi 
right  of  way  to  the  railroad  company. — Id. 

[U]    (App.  1909) 

Where  a  landowner  executed  a  deed  of  re- 
}e&se  to  land  to  certain  persons  for  a  railroad 
right  of  way,  the  deed  providing  that  it  should 
be  void  if  the  grantees  failed  to  construct  and 
operate  a  railroad  over  the  right  of  way  within 
a  certain  time,  such  provision  was  for  the  sole 
benefit  of  the  grantor,  and  the  deed  would  be- 
come void  on  the  failure  of  the  grantees  to  per- 
form such  proviaioD  only  at  the  election  of  the 
grantor.— Polk  v.  Givena,  00  N.  E.  19. 

A  deed  of  release  to  certain  persons  for  a 
railroad  right  of  way,  providing  that  the  gran- 
tees should  construct  a  railroad  thereon  within 
a  certain  time,  and  tliat  the  conveyance  "is  to 


be  assigned  only  to  an  incorporated  compaay 
now  in  contemplation  for  the  constmctiui.  own- 
ership, and  operation  ot  mmHA  road,  the  same  ^ 
be  known  by"  n  certain  name,  was  made  in 
troat  tor  no  one,  bat  conveyed  the  right  ot  way 
to  the  szantees,  tlie  ptoTliIm  for  asrignmcnt 
impudng  no  obligation  upon  the  gruiteea  to  at- 
sign  it  to  snch  company,  hut  being  merely  a  lim- 
itation npon  tbeir  right  to  make  an  asstgnmait , 
at  all,  and  they  were  personally  bonnd  by  the 
covenants  contained  In  the  deed. — Id. 

The  grantees  being  the  legal  owners  of  tbe 
right  of  way  and  in  possession  under  their 
deed,  they  would  be  liable  for  a  breach  of  its 
covenants,  though  a  railroad  company  built  tbe 
grade  for  a  railroad  thereon.— Id. 

[T]     (A»p.  IttO) 

Where  a  right  ot  way  contract  reqnired  a 
railroad  company  to  make  a  farm  crossing  to- 
gether with  all  legal  and  equitable  rigbta  there- 
in, if  it  afterwards  raised  ita  grade  so  as  to 
render  it  impoasible  to  construct  a  grade  erosi- 
ing  and  failed  to  provide  an  underground  eroM- 
Ing,  or,  if  it  was  practicable  to  make  a  grade 
crossing  it  fitUed  to  do  so,  tlie  company  wu 
liable  for  damages  resnlting  to  the  farm.— Pltts- 
buig,  C.  G.  ft  St.  If.  By.  Co.  t.  Wilson,  91  M 
E.  725. 

Where  defendant  railroad  company  as  the 
successor  of  another  company  to  which  a  ri^t 
of  way  was  granted  by  deed  binding  it  to  pro- 
vide a  farm  crossing  used  the  right  of  way  un- 
der the  grant,  It  was  bound  by  the  covenant  re- 
quiring the  construction  and  maintenance  of  a 
crossing. — Id. 

In  an  action  against  a  railroad  compaor 
for  breach  of  a  covenant  to  construct  a  farm 
crossing,  the  court  instructed  that  plaintifTs 
measure  of  damages  would  be  the  cost  of  con- 
structing a  crossing,  together  with  such  an 
amount  as  would  compensate  him  for  loss  of 
tbe  use  of  the  land,  by  failure  to  construct  tbe 
crossing  down  to  tbe  time  of  trial  and  that,  if 
it  was  necessary  in  constructing  the  crossing 
to  extend  the  approaches  thereto  onto  plaintiff's 
land,  BO  as  to  damage  It,  such  damages  might 
also  be  recovered.  Held,  that  the  instruction 
was  not  erroneous  as  allowing  double  damages. 
-Id. 

Under  a  covenant  in  a  right  ot  way  deed 
requiring  the  railroad  company  to  make  a  brm 
crossing,  together  with  all  legal  and  equitable 
rights  claimed,  etc.,  the  railroad  company  was 
bound  to  make  the  crossing  without  any  ex- 
pense or  loss  to  the  landowner,  so  that;  in  an 
action  for  breach  of  such  covenant,  the  taldng 
of  the  landowner's  land  for  approadies  to  a 
grade  crossing  waa  a  proper  element  In  consid- 
eration of  assesatng  his  damages.— Id. 

A  covenant  in  a  r^ht  of  way  deed  to  a 
railroad  company,  requiring  it  to  maintain  a 
farm  crossing,  nms  with  the  land.— Id. 

In  an  action  against  a  railroad  company 
for  breach  of  its  covenant  in  its  right  of  war 
deed  to  constmct  and  maintain  ft  farm  crossing. 
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eritoioe  wu  admlBsibte  to  show  the  value  of 
the  fann  with  a  crossliic  consisthv  of  ap- 
pntdiea  extending  onto  plaintiff's  land,  and 
wlthOQt  audi  ivptoadiea;  plaintiff  beinc  en- 
titled to  recover  damages  for  the  taking  of  his 
land  for  approaches. — Id. 

Foi  Cabes  fboh  Other  Stateb, 

See  41  CKht.  Dig.  B.  R.  H  16S-17& 
See.  also,  38  C3rc.  pp.  17S-184. 

ITS.  Vsa  of  ImUU  or  wifpkim  Mtvlred. 

M  A  railroad  company^  after  having  obtained 
the  ^t  of  vrar  for  Its  road,  Is  entitled  to  the 
exeinsive  possession  of  such  way,  and  stands  to 
adjohiing  proprietors  (where  no  statute  baa 
changed  the  relation)  lia  the  common  relation 
cxistiDg  between  proprietors  of  lands  bordering 
on  eadi  otlier.— (Sup.  1864)  Williams  v.  New- 
Albsnj  &  S.  B.  Co.,  6  Ind.  Ill;  (1SS«)  Smith 
T.  Terre  Haate  &  R.  B.  Co.,  7  Ind.  553 ;  (1856) 
Tftrre  Hante  ft  R.  R.  Cki.  v.  Jones,  8  Ind.  183 ; 
(1882)  Pittsburgh,  a  ft  St.  L.  By.  Co.  v.  Jones, 
86  Ind.  496,  44  Am.  Bep.  884. 

Cb]    (8np.  1882) 

A  railroad  company  has  no  right  to  cut  ice 
from  its  right  of  way.  since  the  ice  belongs  to 
the  owner  of  the  fee.— Julien  v.  Woodsmall,  82 
lad.  5G8. 

[c]  (SKP.1SS3) 
A  railroad  company,  authorised  by  its  chai> 
ter  to  acguire  lands  in  fee  to  a  certain  width 
for  its  rigSit  of  way,  which  constructs  its  road 
tcRMS  the  land  of  a  certain  owner,  and  main- 
tains it  for  nearly  20  years  withoat  iostitatlng 
condenuution  proceedings,  or  any  objection  or 
etaim  for  damages  being  ever  made  by  sudi 
ovner,  thereby  acquires  title  to  a  strip  of  the 
fall  width  allowed  by  Its  charter,  and  not  mere- 
ly of  the  width  actually  used  by  it;  and  the 
company  may  consent  to  or  give  the  right  to 
maintain  a  telegraph  line  anywhere  within  the 
limits  of  the  full  width  allowed.— Prather  v. 
Western  Union  Tel.  Co..  89  Ind.  SOI. 

A  landowner  granted  a  railroad  a  track 
rixbt  of  way  across  a  corner  of  his  land,  as  far 
from  his  foundry  as  the  track  could  be  placed 
with  dae  regard  to  the  alignment  of  the  road, 
in  ^naideratioQ  of  a  transfer  track  by  his  foun- 
dry to  the  track  of  another  road,  or  a  spur  track 
to  such  foundry.  The  company  built  its  road 
and  a  spur  track,  and,  at  the  grantor's  request, 
changed  the  spur  to  a  transfer  track.  As  so 
boilt.  the  tracks  were  maintained  for  10  years, 
during  which  time  the  transfer  track  was  used 
specially  for  the  fonndry.  Held,  that  a  com- 
psny  which  obtained  control  of  both  roads  con- 
nected by  the  transfer  track  had  no  right  to 
alter  the  location  of  such  track  and  the  main 
line  on  the  grantor's  land  so  as  to  make  a  main 
line  between  the  two  roads,  though  at  times  the 
company,  with  the  xraotor's  acquiescence,  trans- 
ferred its  cars  across  the  transfer  track,  and 
itored  its  cars  thereon.— Wysor  v.  Lake  Erie 
A  W.  R.  Co.,  143  Ind.  6,  42  X.  E.  3.13. 


[sj     (Sap.  1908) 

An  injunction  against  the  construction  of  a 
pipe  line  within  the  limits  of  the  ri^t  of  way 
of  a  railroad  over  demised  land  was  properly  i»- 
nied  the  lessee  when  at  the  time  it  was  asM 
the  line  was  nearly  connected,  aboat  $5,000  hav- 
ing been  spent  thereon,  and  the  damage  to  the 
lessee  waa  inconsiderable,  since  it  could  not 
use  the  right  of  way  Itself,  and  its  right  tberein 
was  merely  a  d^  and  technical  one,  not  being 
the  owner  of  the  fee,  so  that  damages  would  be 
an  adequate  remedy.-^I!oiuumerB*  Gas  Trust 
Co.  V.  American  Plate  Glass  Co.,  68  N.  E.  1020, 
162  Ind.  393. 

Fob  Cases  fbou  Otheb  States, 

See  41  Cent.  Dig.  R.  R,  H  170-182. 
See,  also,  33  Cyc.  pp.  185-190. 

S  T4.  Blshta  Im  and  ue  of  Ushwaya  aad 
pmUle  plaaes. 

Cn»^g  highways,  see  post,  K  92-89. 
liaUIity  of  city  for  acts  of  railroad  company 
operating  under  franchise  from  dty,  see  Mv- 

RICIFAZ.  COBFOBATIONS,  |  748. 

Obstruction  to  access  to  property  as  ground  for 
compensation  to  abutting  owners,  see  Ehi- 

NKST  DOUAIN,  f  106b 

Occupation  of  highway  aa  ground  for  compen- 
sation to  abutting  owners,  see  Buihent  Do- 
ICAIN,  Si  100, 119. 

Power  of  city  to  change  grade  of  street  occu- 
pied by  railroad,  see  McmiciPAii  Cobpora- 
TI0N8,  I  656. 

Power  of  tits  to  grant  esilnsive  right,  see  Mu- 
nicipal CTOBPOBATIONB,  S  682. 

Power  of  municipality  to  grant  right  to  use 
streets,  see  MuniciPAi.  Gobpobations,  U  680, 
681< 

Railroad  In  street  or  highway  as  additional 
servitude,  see  Ehikent  Douaih,  S  119. 

Special  aasessments  for  public  fmprovemmts, 
see  MUNICIPAI.  COBPOBATIONS,  U  413,  425. 

Subjects  and  titles  of  acts,  see  Statutes,  | 
123. 

^''acation  of  street  for  benefit  of  railroad  com- 
pany, see  Municipal  Cobpobations,  S  657. 

Fob  Cases  rsou  Otheb  States, 

See  41  Cent.  Dig.  B.  R.  H  183-203. 
See,  also,  33  Cyc.  pp.  191-212. 

ST5.  Onutt  ia  ceaeraL 

[a]    (Sap.  185S) 

Where  the  legislature  has  authorised  a 
company  to  construct  a  railroad  between  two 
designated  points,  it  has  a  right  to  occupy  any 
land,  purchased  by  the  state  for  the  use  of  a 
deaf  and  dumb  educational  institution,  between 
those  points  on  Hie  authorized  route,  which  may 
be  necessary  for  their  purpose.— Indiana  Cent. 
Ry.  Co.  V.  State,  3  Ind.  421. 

lb}    (Sap.  1899) 

Though  an  abutting  owner  has  a  proprie- 
tary ri^ht  in  the  street  of  which  he  cannot  be 
deprived  without  compensation,  a  grant  by  a 
municipal  corporation  to  a  railroad  company 
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p«nnittiiif  ttie  latter  to  eoiuttnet  Its  tniA  oa 
the  atieet  tmufen  do  proprletaiy  rights  of  the 
abutter,  and  in  granting  sadi  a  privilege  a  cit} 
enrdees  a  power  delegated  to  it  by  the  sorer- 
eign,  and  it  is  not  liable  tot  exercising  sodi 
power.— BnAam  t.  Ohio  ft  H.  Ry.  Co.,  28  N. 
E.  799,  122  Ind.  844. 

[0]  (Sup.  1900) 
A  railway  company's  cooatmction  of  its 
tracks  in  a  street,  and  tbelr  continued  and 
peaceable  nse  for  30  years  with  the  Icnowledge 
and  acQoieaceace  of  the  munidpalityt  ralee  a 
conclusive  preaumption  of  a  grant.— Town  of 
Newcastle  t.  Lake  Erie  ft  W.  R.  Co^  57  N.  E. 
516,  155  Ind.  18. 

Rer.  St  1881.  S  8908  (Horner's  Rev.  St. 
1897.  S  S90S ;  Bnma'  Rev.  St.  1894,  f  5168), 
anthoridng  any  railroad  company  to  construct 
Its  road  upon  or  across  any  highway  which  it 
intersects,  but  requiring  It  to  restore  any  high- 
way so  intersected,  does  not  i^ve  a  railway  com- 
pany the  right  to  construct  Its  road  longitudi- 
nally on  streets  without  the  consent  of  the  mn- 
nidpallty.— Id. 

[d]  (Sop.  1W7) 
Acts  1879,  p.  175,  empowering  a  street  rail- 
road or  oHier  company  organized  for  similar 
purpose  to  extend  its  railway  on  highways, 
without  any  mention  of  railway  crossings,  Is 
flufBciently  broad  to  cover  an  Interurban  rail- 
road, and  authorise  it  to  build  on  a  public 
highway,  though  in  doing  so  a  railroad  crossing 
must  be  made.— Sooth  East  ft  St.  L.  R.  Co. 
V.  Evanaville  ft  M.  V.  Electric  B.  Co.,  169 
Ind.  339,  82  N.  B.  765,  13  L.  R.  A.  (N.  S.) 
916. 

[«]    (Sap.  1909) 

The  grant  to  a  railroad  of  the  right  to  lay 
its  tracks  in  a  street  Is  Justifiable  only  upon 
the  theory  that  a  railroad  is,  In  a  sense,  a  pub- 
lic highway.— Grand  Trunk  &  W.  Ry.  Co.  v. 
City  of  South  Bend,  89  N.  B.  885. 

If}    (Sop.  1910) 

The  fact  that  a  railroad  company  acting 
under  a  city  ordinance  laid  a  double  track  along 
a  portion  of  a  street,  and  used  the  same  for 
nearly  30  years  without  complaint  or  inconven- 
ience, will  not  prevent  the  city,  in  the  exercise 
of  its  police  power,  from  prohibiting  the  laying 
of  a  double  track  along  another  portion  of  the 
same  street.— Grand  Trunk  Western  Ry.  Co.  v. 
City  of  South  Bend,  91  N.  E.  80»,  denying  re- 
hearing, Grand  Trunk  ft  W.  Ry.  Co.  v.  Same 
(1909)  89  M,  S,  885. 

Fob  Casks  fbou  Other  States, 

See  41  Cent.  Diq.  R.  R.  f8  183-191. 
See,  also,  33  C^c.  pp.  191-204. 

{  76.  — —  Nature  and  aztent  of  rlckt. 

[a]    (Sop.  18S2) 
A  grant  to  a  railroad  company  of  the  use 
of  a  street  for  receiving  aad  discharging  freight 
and  passengers  impliedly  authorized  the  com- 
pany to  construct  (he  side  tracks  and  switches 


in  the  street  as  well  as  its  main  track.— State 
V.  LouisviUe,  N.  A.  ft  a  Ry.  Co.,  86  Ind.  114. 

[b]    <Snp.  1891) 

An  ordinance  granting  a  railroad  company 
the  right  to  build  its  road  in  a  street  provided 
that  the  company  should  grade  the  street,  and 
that  "the  line  of  the  railroad  shaU  be  located 
80  as  not  to  approach  the  sidewalk  cuibatone 
nearer  than  15  feet."  Held,  that  the  words, 
"line  of  the  railroad,"  did  not  mean  the  extreme 
limit,  including  ties  and  grade,  or  the  center 
or  thread  of  the  track,  but  referred  to  the  raili. 
they  being  the  only  part  of  the  road  raified 
above  the  grade  of  the  street— Chicago,  St  L. 
ft  P.  R.  Co.  V.  Elsert,  127  Ind.  156,  26  N.  £. 
769. 

A  railroad  company,  vriileh  has  located  a 
sli^Ie  tnA  along  a  city  street  under  as  or^ 
dinance  granting  it  the  right  to  constract  Its 
railroad  along  the  street  within  certain  llmiti, 
and  under  general  proceedings  of  appropriation 
in  whidi  damages  were  assessed  to  adjacent 
landowners,  la  not  restricted  to  one  track,  bat 
has  the  right  to  constract  addltiMial  traifa  If 
required  by  its  business,  If  there  is  sufficient 
room  to  do  so  within  the  prescribed  Ihoilts,  with- 
out paying  additional  damages.- Id. 

[C]     (App.  1897) 

The  public  is  not  deprived  of  its  easement 
in  a  public  highway  by  the  admission  of  a  rail- 
road company  to  the  use  of  such  highway.— 
Louisville,  N.  A.  ft  C.  Ry.  Co.  v.  Downey,  47 
N.  B,  494,  18  Ind.  App.  140. 

[d]  (App.  190» 

A  railroad  company.  In  accepring  an  ease- 
ment from  a  city  council  to  construct  its  track 
along  a  street,  takes  it  subject  to  the  limitt- 
tion  of  the  law  not  to  construct  or  maintain 
anything  which  would  permanently  interfere 
with  the  rights  of  private  persons,  as  well  as 
subject  to  the  express  Umltetions  of  the  ordi- 
nance authorizing  the  construction,  whldi  re- 
quired suffident  enlTerts.— Kelly  t.  Pittsbunth, 
C.  C.  ft  St  L.  Ry.  Co.,  68  N.  B.  233,  2S  Ind. 
App.  457,  91  Am.  St  Rep.  134. 

[e]  (App.  1910) 

Occupancy  by  a  railroad  of  ao  much  of  a 
street  as  is  covered  by  its  tracks  for  more  than 
20  years  raises  the  presumption  of  a  grant  con- 
fined to  the  land  actaally  held.— Chicago,  I.  & 
1j.  Ry.  Co.  v.  Johnson,  90  N.  E.  507. 

Fob  Cases  fboh  Other  States, 

See  41  Ckst.  Diq.  R.  B.  H  19S>  106,  199. 
201. 

See,  also,  88  Cyc.  pp.  204.  205. 

S  T7.  ——  iBterf eremoa  wltk  «S6. 

Ca]  (Snp.  isse) 

By  city  ordinance  a  railroad  was  autfaorls 
ed  to  be  constructed  through  the  corporate  lim- 
its on  either  of  two  streets,  under  variona  re- 
strictions as  to  grade,  etc.,  to  be  snbsequently 
regulated.  Held,  that  by  this  ordinance  tbe 
city  vested,  so  far  as  it  could,  the  right  in  tbe 
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corporation  to  ran  the  load  ftlong  the  atreet, 
bat  80  to  do  it  as  not  to  obstruct  the  street 
for  the  adjoining  proprietors.— Tate  v.  Ohio  & 
H.  B.  Co.,  7  Ind.  479,  485;  Button  t.  Indiana 
Cent  R7.  Go.  Id.  522. 

n>]  <Ap0.uu) 

Though  a  city  may  not  remove  a  railroad 
track  which  has  remained  in  a  street  for  more 
than  20  years,  it  may,  under  BuroB*  Ann.  St. 
1908.  S  8655,  defining  the  powers  of  cities,  re- 
quire the  track  to  be  straightened  and  put  on 
the  center  of  the  street,  where  the  track,  as 
maintained,  interferes  with  the  general  use  of 
the  street  by  fhe  public— Chicago,  I.  &  Li.  Ry. 
Co.  7.  Johnson,  90  N.  E.  G07. 

[c]  (Sap.  1910) 
The  court  cannot  say  that  an  ordinance  ia 
aureasonable  which  would  restrict  the  number 
of  railroad  tracks  on  a  street  for  a  distance  of 
three  or  foor  squares  to  one  track,  when  more 
tlian  one  mi^ht  tend  to  interfere  with  the  free 
ose  of  the  atreet  by  the  general  pabllc,  or  af- 
fect the  security  of  life  or  property. — Grand 
Trunk  Western  Hy.  Co.  v.  City  of  South  Bend, 
91  N.  E.  809,  denying  rehearing.  Grand  Trunk 
ft  W.  Ry.  Co.  V.  Same  (1909)  89  N.  E.  885. 

For  Cases  frou  Otubb  Statkb, 

See  41  Gbkt.  Dio.  R.  R.  H  187.  19a 
See,  also,  33  Gyc.  pp.  20&-20B. 

i  7S.  ^—  Kenadlaa  by  aimA  Kcalnst  «in>- 


M  (SVP.1S82) 
A  railroad  company,  having  the  right  to 
we  streets  In  a  town,  cannot  he  charged  with 
maintaining  a  public  nuisance,  where  the  ob- 
struction caused  by  their  tracks,  switches,  cars, 
etc.,  is  no  greater  than  is  required  by  a  reason- 
able nse.— State  t.  Louisville,  N.  A.  dc  C  Ry. 
Co„  86  Ind.  114. 

[b]  (Sttp.1900) 

In  an  action  by  a  city  to  compel  a  railway 
company  to  remove  its  tracks  from  its  streets, 
an  answer  is  not  demurrable,  as  not  meeting 
the  complaint,  t>ecaose  it  does  not  deny  the  use 
of  the  tracks  for  switching  and  storage  pur- 
poses, where  defendant  claimed  a  lawful  right 
to  use  the  atreeta,  and  the  complaint  did  not 
Aow  any  use  of  the  street  that  would  be  un- 
lawful, except  on  fhe  basis  that  defeodant  hid 
no  right  to  the  street- Town  of  Newcastle  v. 
Uke  Erie  ft  W.  B.  Co.,  57  N.  E.  016,  155 
Ind.  IS. 

[C]    (App.  1909) 

Where  a  decree  declared  certain  parts  of  a 
railroad's  right  of  way  to  lie  public  streets,  and 
that  the  title  to  the  remainder  of  the  right  of 
way  should  be  quieted  in  the  company,  a  provi- 
Bion  that  neither  party  should  erect  any  bar^ 
riera  between  O.  and  I.  streets  to  prevent  free 
access  to  the  railroad's  depot  or  to  the  streets, 
did  not  open  the  whole  of  the  right  of  way  be- 
tween O.  and  I.  streets  to  the  public  as  a  street, 


nor  prevent  the  railroad  company  from  inclosing 
it  as  private  property  so  as  not  to  prevent  tree 
access  to  the  streets  of  the  town  or  to  the  de- 
pot, though  the  public  would  be  conHned  to  the 
town's  established  streets.- Pittsbu^,  C,  C. 
&  St.  L.  Ry.  Co.  V.  Town  of  Remington,  89  N. 
E.  614. 

[d]  (S«p.  19W) 

An  allegation  of  the  complaint,  in  an  action 
to  enjoin  a  city  from  preventing  plaintiff  rail- 
road company  from  constructing  a  second  track 
in  a  street,  that  the  street  was  of  a  certain 
width,  included  the  sidewalks  in  the  width  stat- 
ed.—Grand  Trunk  ft  W.  Ry.  Co.  t.  City  of 
South  Bend,  89  N.  E.  885. 

An  all^ation  of  the  complaint,  in  an  ac- 
tion to  enjoin  a  city  from  preventing  a  railroad 
company  from  constructing  a  second  tracl^  in  a 
street,  that  the  obstruction  to  public  travel  will 
be  less  with  two  tracks  in  the  street  than  with 
one,  alleged  an  obvious  nntrath,  and  hcmce  was 
ineffectuaL— Id. 

[e]  (Sop.  1910) 

In  an  action  to  restrain  a  dty  from  Inter- 
fering with  a  railroad  company  in  its  attempt 
to  lay  a  second  track  upon  a  street,  the  com- 
plaint alleged  that  on  January  1,  1881,  a  double 
track  was  laid  on  D.  street  between  the  river 
and  M.  street,  and  has  ever  ^nce  been  used  by 
plaintiff,  that  by  ordinance  of  October  14,  1901. 
it  was  attempted  to  repeal  so  much  of  the  or- 
dinance under  which  the  tracks  were  laid  as 
gives  the  right  to  a  second  track  in  said  D. 
street,  and  that  upon  an  attempt  being  made  by 
plaintiff  on  October  6,  1902,  to  lay  a  track  west 
on  D.  street  to  T.  street,  it  was  prevented. 
JTeld,  that  the  only  question  involved  was  that 
of  the  laying  of  an  additional  track,  and  that 
the  right  of  plaintiff  to  nse  the  portion  of  the 
street  already  occupied  by  It  with  double  tracks 
was  not  involved^^rand  Trunk  Western  Ry. 
Co.  T.  City  of  South  Bend,  01  M.  E.  809,  deny- 
ing rehearing,  Orand  Trunk  ft  W.  Ry.  Co.  v. 
Same  (1900)  80  N.  B.  885. 

[t]  (App.  UIO) 
In  a  suit  to  prevent  a  railroad  company 
from  erecting  a  fence  on  Its  right  of  way,  a 
complaint  ailing  that  the  fence  which  defend- 
ant wished  to  erect  would  prevent  free  accesa 
to  defendant's  depot  and  to  the  streets,  and  that 
by  erecting  the  fence  defendant  would  commit 
a  great  and  lasting  injury  to  plaintiff  town  that 
could  not  be  compensated  In  damages  was  not 
demurrable  for  want  of  facts.  Rehearing  (1909) 
89  N.  R  614,  denied.— Pittsburg,  C,  C.  &  St. 
Ij.  Ry.  Co.  V.  Town  of  Remington,  91  N.  EX 
249. 

Fob  Cases  fboh  Otheb  States, 

See  41  Cent.  Dig.  R.  R.  H  192,  198,  202, 
203. 

See,  also,  33  Cyc.  pp.  202-204. 
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S  80.  Bli^ts  Im  Md  nse  of  Mad  w  iMid 
of  otkn  railroad. 

Conflictliig  locatioiu,  we  ante,  1  6S. 

[a]  (Sap.  1891) 

A  railrQad  compaDy  which  has  allowed  ao- 
olher  compaDy  to  ctobb  its  land  which  waa  nei- 
ther acquired  nor  used  by  it  for  any  public  use 
cannot  afterwards  enjoin  the  latter  company 
from  laying  a  side  track  on  said  land  within  the 
limits  of  its  right  of  way.— Chicago,  St.  L.  & 
P.  R,  Co.  V.  Cincinnati,  W.  &  M.  Ry.  Co.,  12(1 
Ind.  613.  26  M.  B.  aM. 

Fob  Cases  rBoif  Otheb  States, 

See  41  Cent.  Dig.  R.  R.  H  204-20& 
See,  also,  33  Cyc  pp.  218-218. 

t  SS.  AlHudoameat  amd  f orf altaro  of 
lamd  <w  rlshta. 

M  (tap.  1871) 
The  ColQtnbas  &  Shelby  Railroad  Company 
procured  a  right  of  way  to  run  from  the  track 
of  the  Madison  and  Indianapolis  Railroad  com- 
pany through  the  stnets  of  the  dty  of  Colum- 
bus toward  Shelbyvllle,  and  sabeequently,  under 
a  running  arrangement  with  said  Madison  and 
Indianapolis  Railroad  Compuiy,  gave  the  con- 
trol of  its  road  to  that  company,  and  hy  that 
company,  and  with  the  consent  the  Columbus 
ft  Shelby  Company  (the  track  through  the  street 
still  remaining),  the  road  superstructure  of  the 
Columbus  ft  Shelby  Company  adjtrining  the  city 
was  removed  fdr  the  distance  of  a  mile  beyond 
the  city,  and  the  remaining  track  to  ShelbyTille 
was  connected  with  the  road  of  the  Madison 
ft  Indianapolis  Railroad  Company  around  said 
ci^  through  lands,  with  the  owner  of  which 
the  latter  company  contracted  to  procure  a  re- 
lease for  him  from  the  Columbus  ft  Shelby 
Company  of  the  right  of  way  over  the  land 
where  the  superstructure  was  removed.  Held, 
that  this  did  not  constitute  an  abandonment  of 
the  right  of  the  Columbus  ft  Shelby  Railroad 
Company  to  maintain  a  track  through  the 
streets  of  Columbus. — City  of  Columbus  v.  Co- 
lumbus &  Shelby  R.  Co.,  37  Ind.  204. 

[b]  (Sop.  ISTS) 

On  the  removal  of  a  depot  from  a  lot  con- 
veyed to  the  company  "in  consideration  of  the 
permanent  location  and  construction  of  the  de- 
pot" thereon,  the  lot  reverts  to  the  grantor.— 
Indianapolis,  P.  ft  C.  R.  Co.  v.  Hood,  66  Ind. 

[c]  (Sup.  1883) 

Iq  a  conveyance  reciting  that  It  was  made 
"expressly  for  the  use  and  purpose  of  depot 
grounds,"  a  condition  that  the  land  should  re- 
vert If  there  should  be  a  failure  to  erect  build- 
ings and  occupy  the  land  for  that  purpose  will 
be  deemed  performed,  and  a  forfeiture  not  en- 
forced, where,  after  the  erection  of  buildings 
and  the  use  of  the  land  for  the  purpose  specified 
for  33  years,  a  new  location  is  selected,  and  the 
land  no  longer  used  for  depot  grounds.— JeEfer- 
sonvilie,  M.  ft  I.  R.  Co.  v.  Barbour,  89  Ind. 
375. 


[d]   (App.  istt) 

Plaintirs  father.  In  1870,  executed  to  de- 
fendant railroad  company's  predecessor,  for  a 
nominal  consideration,  a  right  of  way  100  feet 
wide;  the  deed  providing  that  "the  estate  grant- 
ed hereby  is  upon  condition  that  the  strip  of 
land  aforesaid  shall  be  used  for  said  railroad 
purftoses  only,  and  when  the  same  shall,  after 
the  road  is  constructed,  cease  to  be  used  far 
such  purpose,  then  the  same  shall  rev«rt**  to 
the  grantor.  Defendant  procured  a  right  of 
way  over  adjoining  land,  and  put  its  road  there, 
and  the  grantor  and  his  heirs  were  left  In  ab- 
solute control  and  possession  of  all  the  land 
ontil  in  1889,  when  defradant  assumed  to  take 
a  portion  of  the  land,  under  the  deed  of  1870, 
for  the  construction  of  a  switch,  ffeld,  that 
defendant  was  estopped  from  asserting-  any 
easement  under  its  deed  against  a  bona  fide 
purchase-.— Lake  Erie  ft  W.  R.  Oo.  t.  Zlebarth. 
B  Ind.  App.  228,  33  N.  E.  236. 

An  instruction  that,  "where  there  has  been 
a  conveyance  of  real  estate  upon  conditionB 
stated  in  the  instrument  of  conveyance,  ttiere 
can  be  do  forfeiture  of  the  grant  or  conveyance 
until  a  proceeding  has  been  brought  in  some 
court  of  competent  jurisdiction,  and  a  decree 
entered  of  such  court,  declaring  a  forfeiture," 
was  properly  refused,  when  there  was  no  grant 
of  a  fee,  but  only  a  right  of  way.— Id. 

M  (AVP.1HS) 

Where  a  deed  to  a  railroad  of  a  right 
way  reserred  to  the  grantor  a  license  to  culti- 
vate the  outside  20  feet  of  the  land  conveyed, 
the  fact  that  the  xailroad  company  erected  a 
fence  ezdudlos  such  20  feet  did  not  conatitote 
an  abandonment  of  such  strip. — Chicago  ft  8. 
B.  Ry.  Go.  V.  Wood,  66  N.  E.  923,  30  Ind.  App. 
650. 

m  (9np.  1M») 
An  ordinance,  enacted  by  a  city,  the  com- 
mon council  of  which  was  given  exclusive  power 
over  its  streets  by  Rev.  St  1881,  {  3161.  author- 
izing a  railroad  company  to  lay  two  tracks  in  a 
street,  the  right  to  do  which  was  not  attempted 
to  be  exercised  for  more  than  35  years  thereaft- 
er, did  not  relate  to  the  administrative  functions 
of  the  city,  but  waa  legislative  in  character,  and 
made  subject  to  the  future  exercise  of  the  city's 
police  power,  so  that  it  could  revoke  such  right 
any  time  it  decided  that  the  public  interest  de- 
manded unless  it  acted  •fraudulently,  arbi- 
trarily, or  unreasonably  in  d<^nc  so.— Grand 
Trunk  ft  W.  Ry.  Co.  t.  City  of  South  Bend,  89 
N.  E.  885. 

Foe  Cases  fbou  Otheb  States, 

See  41  Cent.  Etta.  R.  R.  8S  213-219. 
See,  also.  33  Cyc.  pp.  221-227;  note,  42 

C.  C.  A.  576 ;  note,  1  L.  R.  A.  (N.  S.) 

806. 

VI.  COWBTltPCTIOlf,  MAIgTEHAMCE. 
AHD  EQUIPILEKT. 

Compliance  with  condittoos  of  giant  of  pi^lic 
aid,  see  ante,  {  86. 
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Comtnietion  on  Sanday  tm  work  of  necessitjr. 

see  SUKDAT,  i  7. 
Criminal  reipmulbQify  for  creatisg  pnblic  nul- 

suiee,  see  ante,  !  12. 
Estoppel  by  peimlttios  instmction,  see  Estop* 

PEL,  i  98. 

Uability  of  railroad  company  for  injuries  to 
emplofte  from  defects  In  cars,  locomotiTea, 
tracks,  or  roadbed,  see  Uastu  and  Sebv- 
aut,  K  105. 106,  111,  112,  129,  210,  217,  219, 
220,  233-236. 

Bestraining  cons  traction  of  railroad,  see  Iw- 
JUNcnoir,  I  67. 

Bestraining  railroad  from  mabios  excavations, 
laying  tracks  and  placing  switches  over  land 
of  another,  see  Isjungtion,  f  SO. 

186.  Plam  «mA  mode  wt  aewtrmotloB  la 
■•mend. 

MsDdamns  to  compel  certain  mode  of  construc- 
tion, see  Handahus,  |  132. 

Mandamus  to  compel  performance  of  contract 
relating  to,  see  Manvauus,  |  138. 

Special  assessments  against  abutting  property 
for  improvement  of  street  occupied  by  rail- 
road track,  see  MutricnFAL  CoBFOBATioHa, 
S  413. 

M    (Sap.  18S6) 

By  a  city  ordinance  a  railroad  was  aatbor- 
ixed  to  be  constructed  tbrough  the  corporate 
Kmits  under  various  restrictions  as  to  grade,  to 
be  subsequently  regulated.  Beld,  that  the  road 
sboold  be  constructed  on  tbe  grade  of  tbe  street 
onlees  some  alteration  was  made  by  municipal 
reflation.— Tate  t.  Ohio  &  M.  R.  Co.,  7  Ind. 
4T9,  485;  Button  t.  Indiana  Gent.  Ry.  Co.,  Id. 
S22. 

A  dty  granted  to  a  railroad  company  tbe 
ri^t  to  construct  its  railroad  upon  the  streets 
by  an  ordinance  containing  a  provision  that, 
where  the  grade  of  said  railroad  should  be  high- 
er than  the  street,  said  company  should  "fill  up 
each  side  of  their  said  toad,  to  form  a  conven- 
ient passage  over  the  same."  The  company 
erected  an  enbankment  upon  which  it  placed 
its  track;  and  the  dty  caused  the  remainder  of 
the  width  of  said  street  to  be  filled  up  and 
mded  level  with  tbe  embankment  and  the  rail- 
n»d,  tbe  company  having  refused  to  do  so. 
JTeb^  in  an  action  by  the  city  against  said  rail- 
TOtd  company  to  recover  the  ext>ense  of  tbn 
work,  that  it  was  no  defense  to  say  that  said 
street  at  the  time  of  the  construction  of  said 
railroad  was  unimproved,  and  bad  neither  side- 
walks nor  gutters  and  bad  never  been  graded  or 
pared,  or  to  say  that,  after  tbe  building  of  the 
railroad  and  before  the  filling  up  of  tbe  street  by 
the  city^  tbe  part  of  the  street  so  filled  up  was 
In  as  good  condition  for  passage  or  travel  as  be- 
fore the  building  of  the  railroad.— Indianapolis 
&  C.  R.  Co.  T.  City  of  Lawrenceburg,  34  Ind. 
304. 

[C]     (App.  IMS) 

The  <rt>8troction  of  a  stream,  water  conrse, 
road,  railroad,  or  canal,  by  the  construction  of 


a  railroad  npm  or  across  If  so  as  to  Interfere 
with  its  free  use,  is  beyond  the  power  of  any 
railroad  corporation.— Graham  v.  Chic^,  I.  & 
L.  Ry.  Ga,  30  Ind.  App.  294^  77  N.  E.  67, 
1055. 

Fob  Gabbb  nou  Othbb  States, 

Skk  41  OsitT.  Dio.  R.  R.  H  227-231,  283. 
See,  also.  83  Cyc.  pp.  294-237. 

1 87.  Boadlwd  tmA  tvMks. 

Defects  caiuing  Injuries,  see  post,  {{  289,  3(^. 

Special  assessments  against  abutting  property 
for  improvement  of  street  occupied  by  rail- 
road track,  see  Mukicipai.  GOBPOBAXXons,  I 

413. 

For  Cases  ra/ou  Othbb  States, 
See  41  Geitt.  Dia.  R,  R.  |  232. 
See,  also,  S3  Cyc  pp.  2S7.  23& 

S  88.  Oroaatas  otlMT  rallzoMU. 

Connections  with  other  roads,  see  ante,  |  61. 

Construction  of  spedal  or  local  laws,  see  Stat- 
utes, I  246. 

Injunction  to  restrain  crossing,  see  IiiJimo- 
TIOH,  1 137. 

Proceedings  of  railroad  commiBsion,  see  ante, 

I  a 

Right  of  street  railroad  company  to  cross  rail- 
road, see  Stbebt  Rahaoads,  |  41. 
Subjects  and  titles  of  acts,  see  Statutes,  | 

123. 

Use  of  right  of  way,  see  ante,  1 80. 

Fob  Cases  fbou  Oibeb  States, 

See  41  GfeNT.  Dio.  R.  R.  H  234-250. 
See,  abo.  83  Gyc.  pp.  240-257. 

{  88.  ^  Bight  to  oroH. 

[a]  (8«p.  1877) 

The  act  of  June  18,  1«S2  (1  Rev.  St.  1876, 
p.  711),  supplemental  to  tbe  act  ta  May  11, 

1862  a  RST.  St  1876,  p.  696),  providing  "for 
the  incorporation  of  railroad  companies,"  in  so 
far  as  it  forbids  railroad  companies  o^nized 
under  the  latter  act  from  crossing  or  intersect- 
ing railroads  terminating  bi  cities  of  the  class 
specified  in  its  first  section,  at  certain  poiiits. 
is  special  In  its  character  and  against  puBlIc 
policy,  and  should  be  ctmstrued  so  as  not  to  ap- 
ply to  a  railroad  of  the  latter  class,  which,  un- 
der the  provisions  of  the  act  of  February  21, 

1863  a  Rev.  St.  1876,  p.  723),  authorising  "rail- 
roads to  make  extensions,"  etc.,  has  since  so  ex- 
tended its  road  as  to  carry  its  termlnua  beyond 
tbe  corporate  limits  of  the  dty  within  which  it 
bad  theretofore  been,  and,  where  such  railroad 
company  has  so  extended  Its  road,  it  may  not 
only  consent  to,  but  aid  in,  the  construction  of 
a  railroad  by  another  company,  crossing  or  In- 
tersecting the  road  of  the  former,  at  a  point 
prohibited  by  such  supplemental  act— Aurora  & 
C.  R.  Ca  V.  City  of  Lawrencebuigh,  36  Ind.  80. 

[b]  (Sup.  1900) 

A  railway  company,  having  become  the 
owner  of  a  canal,  and  laid  its  track  along  the 
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towpath  of  same,  brongbt  an  action  to  enjoin 
certain  other  railway  companies,  tbat  had  main- 
tained a  bridge  over  the  canal,  from  appropriat- 
iog  the  towpath  below  the  bridge,  alleging  that 
it  was  the  owner  and  in  possession  of  the 
ground  below  tbe  bridge,  and  that  defendants 
were  forcibly  and  without  right  attempting  to 
appropriate  the  same.  Held,  that  the  action 
did  not  involve  the  question  of  plaintiflfs  H^bt 
to  a  railroad  crossing.— Peoria  &  E.  By.  Co.  v. 
Attica,  G.  St  S.  Ry.  Co.,  50  N.  E.  210,  154  Ind. 
218. 

Fob  Cases  fbom  Otiieb  States, 

Sbk  41  Cent.  Dig.  R.  R.  K  234-239. 
See,  also,  33  Oyc  pp.  240-244. 

1 80>  —  PlAoa*  mode,  amd  expemM  of 

[a]  (Am.  1908) 

.  Bums'  Rev.  St  1901,  %  6153,  subda.  5,  6, 
confer  on  railroad  companies  the  right  to  cross 
the  tracks  and  rights  of  way  of  other  compa- 
nies. Section  5158a  (Acta  1807,  p.  237)  pro- 
vides that,  where  it  becomes  necessary  for  the 
tracks  of  one  railroad  to  cross  tbf^  track  of  an- 
other, "unless  the  manner  of  making  such  cross- 
ing sliall  be  agreed  to  between  such  companies," 
it  shall  be  tbe  du^  of  the  Circuit  Court  to 
ascertain  and  define  by  its  decree  tbe  mode 
of  snch  Cloning  which  will  Inflict  tbe  least 
practicable  injury  to  the  load  intended  to  be 
crossed,  etc.  Beld,  that  under  the  statutes  the 
railroads  have  a  right  to  agree  as  to  the  man- 
ner of  making  a  crossing  without  going  Into 
court  at  all,  and  the  mere  commencement  of  an 
action  by  one  road  to  condemn  a  crossing  over 
another  would  not  prevent  them  from  after- 
wards entering  into  such  an  agreement  fixing 
their  rigbtb— Baltimore  &  O.  R.  Co.  v.  Wabash 
R.  Co.,  67  N.  Dl  544,  31  Ind.  App.  201. 

Plaintiff  railroad  commenced  proceedings  to 
acquire  tbe  right  to  build  its  tracks  across  those 
of  defendants.  An  agreement  was  entered  into 
by  tbe  parties  for  tbe  submission  to  commission- 
ers of  the  question  whether  an  overhead  crossing, 
or  one  at  grade,  should  be  made.  Held,  that  a 
crossing  by  carrying  the  tracks  of  plaintiff  com- 
pany under  those  of  defendant  companies  was 
not  within  the  meaning  of  the  agreement.— Id. 

When  a  railroad  in  process  of  building 
commences  proceedings  to  acquire  tbe  right  to 
cross  tracks  of  an  operating  railroad,  the  cross- 
ing over  grade  or  under  grade  or  at  grade  re- 
fers  to  the  crossing  by  tbe  new  road  of  the  old. 
—Id, 

Cb)    (App.  1907) 

A  railroad  company,  in  consideration  of  the 
privilege  of  crossing  tbe  tracks  of  another  com- 
pany, bound  itself  to  put  in  and  maintain  suffi- 
cient frogs  and  crossings,  so  that  the  latter 
could  "operate  its  road  at  that  point  with  con- 
venience and  safety,"  and  to  erect  and  maintain 
semaphores  at  tbe  crossing.  Held,  that  the 
contract  did  not  contemplate  the  construction  of 
interlocking  switches  and  signals  erected  at  far 


distant  points  from  the  Intersection.— Grand 
Truak  Western  Ry.  Co.  t.  Railroad  Commis- 
sion of  Indiana,  40  Ind.  App.  108,  81  N.  E. 
524. 

Private  contracts  between  railroad  compa- 
nies as  to  the  maintenance  of  cros^gs  cannot 
preclude  the  right  of  the  state  to  enact  and  en- 
force laws  regulating  the  location,  erection,  and 
maintenance  of  interlocking  switches  at  railroad 
crossings,— Id. 

A  contract  between  railroad  companies,  by 
which  one  company  agrees  to  construct  a  cross- 
ing over  the  other's  track  In  a  good  and  substan* 
tial  manner  so  tbat  tbe  other  company  can  o[h 
erate  its  road  with  convenience  and  safety,  re- 
lates to  the  manner  in  which  the  crossinfra 
should  be  constructed,  and  not  to  the  manner  of 
guarding  It— Id. 

[e]  (§«p.  1908} 
Acts  1903,  p.  125,  c.  SO,  S  5,  provides  that, 
if  any  street  railroad,  interurban  or  subnrlian 
railroad,  and  a  railrbad  company  shall  fail  to 
agree  to  a  change  of  any  existing  grade  crossing 
to  a  crossing  above  or  below  grade,  either  com- 
pany may  carry  the  subject  to  a  Circuit  or  the 
Superior  Court,  "and,  if  the  court  shall  find  it  is 
practicable"  to  change  the  grade  crossing  to  one 
above  or  below  grade,  it  shall  order  that  thf 
change  be  made.  JleJd,  that  the  phrase  "if  tbe 
court  shall  find  it  Is  practicable"  Implies  a  legal 
discretion  and  tbe  exercise  of  judgment  based 
Qpon  the  whole  evidence  of  all  the  facts  that 
affect  the  question  of  practicability  within  the 
usual  and  ordinary  sense  of  tbe  word.— Pitts- 
burgh, C,  C.  &  St.  L.  Ry.  Co.  v.  Indianapolis. 
C.  &  S.  Traction  Co.,  169  Ind.  634,  81  N.  E. 
487. 

Fob  Cases  fboh  Otheb  States, 

See  41  Cent.  I>io.  B.  R.  8g  240-24S. 
See.  also,  33  Cye.  pp.  245-262. 

{  91.           Determlaatiou  as  to  neoeaaity, 

plaoo,  mode,  and  ozpeBses  ot 
arosalng. 

Appellate  jurisdiction  as  between  particular- 
state  courts,  see  Couets,  220(2). 

Appellate  jurisdiction  as  dependent  on  whether 
constitutional  question  is  involTed,  see 
COUBTS.  S  220  (7). 

Appeal  from  decision  of  railroad  cunmission- 
crs,  see  ante,  {  9. 

Decisions  reviewable,  sea  Appeal  asd  Ebbob, 
8  73. 

[a]    (Sop.  1886) 

Rev.  St.  1881,  f  3903,  subd.  6,  gnmts  to  a 
railroad  company  power  to  cross,  intersect,  join, 
and  unite  its  railroad  with  any  otber  railroad 
before  constructed,  and  provides  that,  if  the  two 
corporations  cannot  agree  upon  the  amount  of 
compensation  or  tbe  points  or  manner  of  such 
crossings  and  connections,  the  same  shall  be  as- 
certained and  determined  by  commissioners,  etc. 
In  a  proceeding  by  a  railroad  under  such  8ec> 
tion  the  complaint  or  instrument  of  appropris- 
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tioD  recited :  "Having  located  the  line  and 
route  of  its  said  proposed  extensioo  of  road  oyer 
tbe  laoda  and  premises  tiereinafter  described 
and  haviDg  attempted  and  failed,  and  beioe  un- 
able to  agree  with  respondent  in  regard  to  the 
tenns  of,  or  in  regard  to  the  compensation  there- 
for," tbe  plaintiff  did  take  and  appropriate  said 
way.  Held,  that  the  effort  to  agree  muat  t>e 
made  on  three  points:  Compensation,  points  of 
crossing,  and  manner  of  crossing  and  the  con- 
nections, and  that  the  word  "terms"  as  used  in 
■Dch  instrument  of  appropriation  was  not  broad 
enough  to  cover  aach  three  points.— I^ke  Shore 
&  M.  S.  Ry.  Co.  V.  Cincinnati,  W.  ft  M.  Ry. 
Co^  19  N.  E.  440,  116  Ind.  578. 

[b]  (Snp.  1303) 
Since  BnmB*  Rev.  St.  1001.  |S  5458a, 
64S8b,  fixes  the  liability  on  a  railroad  company 
last  constnicted  to  pay  the  expense  of  estab- 
lisbiog  a  crossing  over  the  line  of  another  rail- 
road, the  railroad  commissioners,  in  a  proceed- 
ing to  establish  such  crossing,  are  not  authoriz- 
ed to  determine  which  of  tbe  corporations  in 
question  shall  pay  such  expense.— Wabash  R. 
Co.  V.  Ft.  Wayne,  etc.,  Traction  Co.,  6T  N.  B. 
674,  IGl  Ind.  295. 

Id    <S«p.  1904) 

Bams'  Rev.  St.  1001,  {  5100,  provides  that 
on  the  filing  of  papers  by  one  railroad  company 
seeking  to  appropriate  a  right  of  way  across  the 
line  of  another  company  the  Circuit  Court  shall 
appoint  appraisers,  and  on  payment  of  \he 
award  by  tbe  company  seeking  the  right  "it 
shall  he  lawful  for  such  corporations  to  hold  the 
interests  in  such  lands  for  the  ufca  aforesaid." 
but  tbe  award  may  be  reviewed,  and  that  pend- 
ing such  appeal  such  company  may  take  posses- 
sion of  tbe  property,  and  tbe  subsequent  pro- 
ceedings on  appeal  shall  only  affect  the  amount 
of  compensation.  A  complaint  by  a  railroad 
company  against  another  demanded  a  crossing 
at  grade,  and  the  court  ordered  the  defendant 
to  make  its  road  straight  for  100  feet  on  each 
ride  of  the  crossing,  which  involved  tbe  elimi- 
nation of  a  curve  and  the  lowering  of  the  out- 
side rails  2^  inchea.  Held  that,  if  the  com- 
plaint did  not  imply  a  demand  for  such  an  or- 
der, it  was  at  most  voidable  only,  and  the  com- 
plainant was  entitled  to  possession  pending  a 
review,  and  could  not  be  enjoined  from  con* 
structing  the  crossing. — Cincinnati,  R.  &  M.  R. 
Co.  V.  Wabash  R.  Co.,  70  N.  E.  250,  1(52  Ind. 
308. 

One  railroad  company  filed  an  instrument 
of  appropriation  to  secure  a  right  of  way  across 
another  railroad,  on  which  commissioners  were 
appointed  and  an  award  made,  which  the  de- 
fendant company  sought  to  review  by  filing  ex- 
ceptions in  the  Circuit  Court.  Ileld,  that  the 
propriety  of  the  rulings  to  be  reviewed  could 
not  be  raised  on  a  bill  by  the  defendant  com- 
pany to  enjoin  the  construction  of  the  crossing 
pending  the  review.— Id. 

[d]    (Sap.  1905) 

Tbe  General  Assembly  has  the  power  to  re- 
quire such  interlocking  works  at  railroad  cross- 


ings as  will  preserve  the  safety  of  the  public- 
Chicago,  I.  ft  L.  R.  Co.  v.  Indianapolis  ft  N- 
W.  Traction  Co.,  165  Ind.  453,  74  N.  E.  518. 

[•]     (App.  1907) 

The  railroad  commission,  in  apportioning 
the  expense  of  an  interlocking  system  between 
two  railroads,  is  bound  by  tbe  same  rules  of 
law  and  justice  that  would  govern  a  court  in 
deciding  the  same  question,  and  cannot  ignore  a 
contract  between  the  companies  fixing  their  re- 
spective duties  as  to  the  crossing.— Grand  Trunk 
Western  Ry.  Co.  v.  Railroad  Commission  of 
Indiana.  40  Ind.  App.  168,  81  N.  E.  524. 

[f]     (Sup.  1908) 

In  a  proceeding  by  a  steam  railroad  to 
compel  an  Intemrban  railroad  to  change  a  grade 
crossing  to  one  above  or  below  grade,  evidence 
examined,  and  held  sufficient  to  sustain  a  judg- 
ment for  the  defendant— Pittsburgh,  C,  C.  & 
St.  L.  Ry.  Co.  V.  Indianapolis,  C.  ft  S.  Trac- 
tion Co.,  169  Ind.  634.  81  N.  E.  487. 

Fob  Cabes  fboic  Otheb  States, 

See  41  Cent.  Dig.  R.  R.  gS  240-250. 
See,  also,  33  Cyc.  pp.  252-257. 

S  02.  Crosiins  Ushways. 

Judicial  notice  of  history  of,  see  Evidence,  8 
11. 

Liability  of  railroad  company  for  injuries  from 
defects  in  crossings,  see  post,  §  303. 

Mandamcs  to  compel,  see  Mandahus,  |  3. 

Mandamus  to  compel  construction  in  certain 
manner,  see  Mandauue,  8  132. 

Motion  to  make  pleading  more  definite  and  cer- 
tain in  action  to  compel  railway  company  to 
construct  highway  ciosdng,  see  Puudino,  | 
307. 

ICequiring  railroad  companies  to  light  tracks, 

see  post,  §  238. 
Statutory  and  municipal  regulations  as  to  move- 
ment of  trains  over  crossings,  see  post,  {{ 
242,  243. 

Fob  Cases  fbom  Other  States, 

See  41  Cent.  Dig.  R.  R.  88  260-304. 
See,  also,  33  Cyc.  pp.  258-200. 

8  04.  — »  Plaee,  modt,  mmd  expanaa  of 
oroasinc. 

[a]    (Snp.  18S4) 

Under  Rev.  St.  18S1,  |  3015,  providing  that 
whenever  tbe  track  of  a  railroad  shall  cross  a 
road  or  hU^way,  the  latter  may  be  carried  un- 
der or  over  the  track  as  may  be  most  expedient, 
and  that  where  a  change  in  tbe  road  is  desirable 
additional  lands  may  be  taken,  the  old  highway 
may  be  filled  up  and  a  new  one  made.— Clawaon 
V.  Chicago  ft  G.  S.  Ry.  Co.,  95  Ind.  152. 

tb]    (App.  189G) 

A  prescriptive  right  to  maintain  a  culvert 
through  the  embankment  of  a  highway  cannot 
be  based  on  the  failure  of  the  public  authori- 
ties to  object  to  Its  maintenance,  where  it  in  no 
way  interfered  with  the  use  of  such  highway.— 
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Terre  Haute  ft  I.  R.  Co.  t.  Zehner.  16  lod. 
App.  273,  42  N.  B.  736. 

[c]  (Sap.  ISOS) 

Railroad  comitanies  at  all  times  mast  keep 
the  highways  where  they  are  crossed  by  the 
raHroad  fa  BQch  condition  and  repair  as  QOt  to 
Impair  their  usefulness,  and,  if  it  cannot  be 
done  by  a  grade  crossing,  the  company  most  do 
it  by  carrying  its  tracks  either  over  or  under 
the  highway  or  the  highway  over  or  under  its 
tracks,  and  the  duty  of  restoring  and  maintain- 
ing the  free  and  safe  use  of  the  highway  in- 
cludes whatever  is  necessary  to  accomplish  that 
object,  which  is  rendered  necessary  by  reason 
of  the  construction  of  the  railroad.— Chicago,  I. 
&  L.  Ry.  Go.  T.  State  ex  reU  Zimmerman,  63 
N.  E.  224,  158  Ind.  18ft. 

[d]  (Hnp.  1903) 

Under  Bums'  Rev.  St.  |  3794  (Indianapolis 
City  Charter,  {  23),  proTtding  that  the  common 
council  shall  have  power  to  declare  what  shall 
constitute  a  nuisance,  require  its  abatement,  se- 
cure the  safety  of  citizens  in  the  running  of 
trains  in  and  through  the  city,  require  corpora- 
tions operating  railroads  to  construct  street 
crossings  and  viaducts  and  proyide  protection 
against  injury  to  i^rsons  from  the  operation  of 
railroads,  require  railroad  companies  to  change 
the  location,  grade,  and  crossings  of  their  roads, 
and  to  raise  or  lower  their  tradis  to  conform  to 
any  grade  which  may  be  established,  etc.,  the 
city  has  no  power  to  pass  an  ordinance  requir- 
ing all  railroads  operating  within  the  corporate 
limits  to  construct  elevated  tracks  over  all  cross- 
ings within  a  prescribed  district,  without  regard 
to  the  conditions  or  circumstances  of  any  par- 
ticular crossing. — State  ex  rel.  City  of  Indian- 
apolis V.  Indianapolis  Union  Ry.  Co.,  66  N.  E. 
163,  100  Ind.  45,  60  L.  R.  A.  881. 

[•]    (Sap.  1M«) 

Under  Rurna*  Ann.  St.  1901.  {  6153.  re- 
quiring, as  Interpreted  by  the  Supreme  Court,  a 
;nulroad  company,  at  its  own  e^nse,  to  do 
whatever  the  conditions  present  at  each  particu- 
lar place  require  to  be  done  to  render  a  high- 
way crossing  suitable  and  reasonably  safe,  a 
railroad  company  will  be  required  when  neces- 
sary to  carry  Its  railroad  over  or  under  the 
highway,  as  the  case  may  be.— <3indnnati,  I.  & 
W.  Ry.  Co.  T.  City  of  OonnersviUe,  170  Ind. 
316,  83  N.  E.  503. 

Fob  Cabeb  fboic  Ornra  Siatss, 

See  41  Gsnr.  Dio.  R.  R.  H  266-278. 
See,  also,  38  Gye.  pp.  260-268. 

{05.  —  Beatmlac    tmA  ■ulmtelalBg 

Highway  laid  out  after  construction  of  railroad, 

see  post,  i  96. 
Liability  for  injuries  from  failure  to  maintain, 

see  post,  S  303. 

[a]    (Svp.  U71) 
A  writ  of  mandate  will  lie  to  compel  a 
railroad  company,  having  its  track  along  or 


across  the  stzeets  or  alleys  of  a  city,  so  to  coo- 
struct,  level,  and  grade  the  embankmenti,  side 
tracks,  and  switches  and  street  and  alley  ciosr- 
ings  to  their  whole  width,  as  to  render  the  use 
of  the  streets  and  alleys  and  the  crossingB  of 
the  track  easy  and  convenient  to  the  pabli&— 
Indianapolis  &  C  R.  Co.  v.  State  ex  reL  City 
of  Lawrenceburs,  37  Ind.  488. 

n>]  (flap.  USB) 
Under  Rev.  St.  1881,  {  3003,  providing  that 
a  railroad  corporation  may  construct  its  nwd 
across  any  highway,  but  it  shall  restore  the 
highway  to  Its  former  state  or  in  a  snffident 
manner  not  to  unnecessarily  impair  its  nsefld- 
ness,  a  railroad  company  Is  authorised  to  build 
and  maintain  its  track  over  a  highway,  but  it 
becomes  Its  du^  to  restore  the  highway  to  its 
former  state  or  hi  a  suffldent  manner  not  to 
unnecessarily  impair  Its  usefulness,  and  the  per- 
formance of  such  duty  by  the  railroad  company 
may  be  compelled  hy  mandate.— Cummins  v. 
EvansvIUe  &  T.  H.  R.  Co.,  18  N.  B.  6,  IIS  Ind. 
417. 

[C]    (Sop.  189G) 

It  is  the  duty  of  a  railroad  company 
which  constructs  its  lines  across  a  highway  to 
restore  it  to  its  former  state,  so  far  as  possi- 
ble.—Lake  Shore  &  M.  S.  Ry.  Co.  v.  Mcintosh, 
140  Ind.  261,  88  N.  476. 

[dj     (App.  1897) 

Noncompliance  with  Homer's  Rev.  St 
1897,  i  3903  (Rev.  St- 1894,  t  5153),  requiring 
a  railroad  company  constructing  its  road  over  a 
highway  to  restore  It  to  its  former  condition, 
and  not  impair  its  usefulness  or  safety,  is  shown 
by  a  special  verdict  finding  that  the  traces  in- 
tersected the  highway  at  right  angles,  and  that 
the  filling  at  the  crossing  was  about  7  feet 
above  the  original  surface  of  the  ground ;  that 
the  highway,  as  elevated  by  defendant,  was 
only  12  to  15  feet  wide,  and  had  sloping  sides, 
without  guards,  and  a  ridge  in  the  center  be- 
tween the  wagon  ruts;  and  that  the  surface 
sloped  to  one  side,  and  at  the  time  of  the  injury 
was  covered  with  snow  and  ice,  causing  plain- 
titfs  wagon  to  slip  down  the  embankment. — 
Seybold  v.  Terre  Haute  &  I.  R.  Co.,  46  N.  B. 
1054.  18  Ind.  App.  807. 

[el     (Sap.  1898) 

Failure  by  an  Incorporated  town  to  enact 
an  ordinance  for  the  improvement  of  its  streets, 
and  to  fix  the  grade  thereof,  does  not  relieve  a 
railroad  company  of  the  duty  imposed  by  law  to 
properly  construct  street  crossings  over  its 
tracks.— Evansville  &  T.  H.  R.  Co.  v.  State  ex 
rel.  Town  of  Ft  Branch,  49  N.  E.  2,  149  Ind. 
276. 

In  a  proceeding  to  compel  a  railroad  com- 
pany to  construct  crossings  at  streets,  where 
the  complaint  alleged  that  respondent  built,  op- 
erated, and  maintained  its  tracks  along  and 
across  certain  streets,  it  was  stifficlent  to  prove 
that  it  either  built  or  operated  and  maintelned 
its  tracks  across  such  streets,  or  either  of  them. 
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and  it  was  immaterial  wben  or  how  they  became 
aoch  streets.— Id. 

m  (tap.'lH6) 
A  railroad  wUch  acquired  a  right  ot  wa7 
for  a  switch  tradi  boiim  25  or  30  years  rince, 
and  has  maintained  and  always  claimed  owner- 
riilp  nt  the  track,  and  baa  used  the  same  almost 
daily  for  many  years,  and  which  cannot  show 
thst  any  one  else  owned  the  trade,  will  be  deem- 
ed to  own  the  trade  In  sndi  sense  as  to  require 
it  to  maintain  in  repiUr  a  sidewalk  crossiDg  the 
trsdc.— Cleveland,  C,  a  ft  St  L.  Ry.  Oo.  t. 
HiUer,  74  N.  B.  509,  165  Ind.  881. 

[g]    (S«p.  1906) 

A  mtinicipal  ordinance  granting  a  railroad 
a  right  of  way  to  streets,  but  requiring  it  to 
grade  the  croasings  and  maintain  them  in  a 
safe  and  convenient  manner,  is  declaratory  of 
the  law  (Bams'  Ann.  St.  1901.  i  G172a ;  Acts 
1896,  p.  233,  S  l)i  and  sQch  company's  dnty 
therein  is  not  wholly  contractnal.— Vandalla  R. 
Co.  V.  State  ex  rel.  City  of  South  Bend,  166  Ind. 
219,  76  N.  E.  980,  117  Am.  St.  Rep.  370. 
Writ  of  error  dismissed  (1907)  207  U.  8.  3S9, 
28  S.  Ct  130,  52  L.  Ed.  246. 

[b]  (APP.1MM} 
Under  Rev.  St.  1881,  |  3803  (Boms*  Ann. 
St  1901,  {  5153),  it  becmnes  the  duty  of  a 
nil  road  company  intersecting  an  established 
fairway  to  restore  the  highway  to  Its  former 
■Ute  or  in  a  manner  sufficient  to  afford  security 
tor  life  and  property.— Southern  Indiana  By. 
Co.  ▼.  Corps,  37  Ind.  App.  586.  76  N.  B.  902. 

[1]  (Sap.  1908) 
The  doty  of  a  railroad  company  under 
Barns'  Ann.  St  1901,  |  5153,  to  construct  and 
keep  in  repair  highway  croasings,  implies  the 
obligation  to  defray  the  expenses  and  costs  of 
BDCh  eonstmction  and  repairs.— Cincinnati,  I.  & 
W.  Ry.  Co.  V.  City  of  OonnersTllle,  170  Ind. 
316,  83  N.  E.  603. 

Ui  (Sap.  1909) 
Bums'  Ann.  St.  1901,  g  6153,  cl.  6  (Barns' 
Ann.  St  1908,  {  6196,  cl.  5),  imposing  certain 
duties  on  railroad  companies  relative  to  high- 
way crossings,  does  not  depend  for  its  validity 
on  the  police  power,  but  is  valid  because  the 
state  has  the  power  to  provide  the  conditions 
on  which  railroads  acquire  their  right  of  way.— 
New  YoA,  G.  ft  St  L.  R.  Co.  v.  Rhodes,  171 
Ind.  621,  86  N.  a  840,  24  L.  B.  A.  (N.  S.) 
1225. 

[k]  (8wp.UlO) 

It  ia  the  do^  ot  railroads  which  cross  a 
highway  to  restore  the  same  to  Its  former  con- 
dition of  nsefalnesB  and  safety,  even  in  the  ab- 
sence of  an  express  statutory  requirement- 
Chicago  ft  BL  B.  Go.  V.  Luddington,  91  N.  B. 
939. 

Fob  Gaos  noH  Othbe  States, 

See  41  GIRT.  Dio.  R.  B.  H  274r-283. 
See.  also,  8S  Gye.  pp.  270-281;  note,  19  L. 
R.  A.  610. 


i  96.           HlghwAy  laid  ont  mf  ter  'eon- 

strnotlon  of  Tallroad. 

[a]  Burns'  Rev.  St  1901,  $  5153,  cl,  5  (Rev. 
St  1881,  i  3903),  providing  that  a  railway  com- 
pany may  construct  its  road  across  a  highway 
so  as  not  to  interfere  with  the  free  use  of  the 
same,  and  shall  restore  the  same  to  its  former 
state,  or  place  it  In  such  condition  as  not  to 
unnecessarily  impair  its  usefulness,  imposes  on 
a  railway  company  the  duty  not  only  to  main- 
tain its  crossings  over  existing  highways  in  a 
reasonably  safe  and  good  condition  for  travel, 
but  also  to  maintain  such  crossings  over  high- 
ways established  after  the  construction  of  the 
road.— (Sup.  1883)  Louisville,  N.  A.  ft  0.  Ry. 
Co.  V.  Smith,  91  Ind.  119;  (1898)  Peterson  v. 
New  iPittsburg  Coal  &  Coke  Co.,  49  N.  E.  8, 149 
Ind.  260,  63  Am.  St  Rep.  289;  {1902)  Balti- 
more ft  O.  S.  W.  R.  Co.  V.  State  ex  rel.  Green- 
wood, 159  Ind.  510,  65  N.  E,  508;  <1906)  Van- 
dalia  R.  Co.  v.  State  ex  rel.  City  of  South  Bend, 
168  Ind.  219,  79  N.  E.  980,  117  Am.  St  Rep. 
370,  writ  of  error  dismissed  (1907)  28  S.  Ct. 
130,  207  U.  S.  359,  52  L.  Ed.  246;  (1908)  Cin- 
cinnati, I.  ft  W.  Ry.  Co.  V.  City  of  Conners- 
TiUe,  170  Ind.  316,  83  N.  E.  603. 

[b]  (S«p.  1892) 

Where  it  Is  shown  that  the  extension  of 
a  city  street  so  as  to  cross  the  track  and  yards 
of  a  railroad  company  would  render  them  use- 
less to  the  railroad  company,  the  cHr  will  be 
oijoined.  in  the  absence  of  an  express  statute 
conferring  the  right,  from  bo  extending  the 
street.— City  of  Fort  Wayne  T.  Lake  Shore  & 
M.  S.  Ry.  Co.,  132  Ind.  558,  32  N.  E.  215,  18 
L.  R.  A.  307,  32  Am.  St  Rep.  277. 

[c]  (Sup.  1S98) 

Where,  in  a  mandamus  proceeding  to  com- 
pel a  railroad  to  construct  street  crossiugs,  it 
was  alleged  that  respondent  built,  operated,  and 
maintained  its  tracks,  etc.,  along  specified 
streets  in  question,  it  was  not  material  whether 
such  streets  or  either  of  them  became  such  be- 
fore or  after  the  railroad  was  built  nor  was  it 
material  how  they  became  streets,  whether  by 
dedications,  or  otherwise,  or  whether  before  or 
after  the  town  was  incorporated,  since,  if  the 
streets  or  either  of  them  or  any  part  thereof 
were  dedicated  to  the  public  t>efore  the  town 
was  incorporated,  no  change  in  the  form  of  gov- 
ernment or  its  territorial  boundaries  would  de- 
feat such  dedication.— Evansville  ft  T.  H.  B.  Co. 
V.  State  ex  rel.  Town  ai  Ft  Branch,  49  N.  E. 
2,  149  Ind.  276. 

[d]  (Sap.  1899) 

Under  Bums*  Rev.  St  1894,  H  6742-6746 
(Homer's  Rev.  St  1897,  H  5015-6019),  vesting 
the  tMard  of  county  commissioners  with  juris- 
diction to  establish  or  change  public  higliways, 
and  providing  that  they  shall  apptrfnt  viewers 
of  the  proposed  location  or  change,  and.  If  they 
deem  It  of  public  utility,  lay  otit  and  mark  the 
same,  and  report  to  the  board  of  county  com- 
missioners, who  shall  then  order  it  to  be  opened, 
a  highway  may  be  located  across  the  tracks  and 
right  of  way  of  a  railroad  oompaoy. — Gold  v. 
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rittsburg.  C,  C.  A  St  L.  By.  Co.,  53  N.  E.  285, 
153  Ind.  232. 

[e]      (Sup.  19C4) 

Under  Burns'  Ann.  St.  1901.  J  5133,  el. 
5  (Homers  Ann.  St.  1!>01,  g  3!)03>,  providing 
that  railroad  companies  coo.>itructinjt  their 
tracks  across  a  higliway  shall  restore  the  high- 
wn.v  crossed  to  its  former  state,  in  a  manner  not 
to  unnecessarily  impair  its  usefulness,  a  rail- 
road comiMiny  cannot,  on  the  establishment  of 
a  hinhway  across  its  tracks,  recover  as  com- 
pensation the  expenses  it  must  incur  in  con- 
slructins  and  matnlaining  necessary  crossings 
and  approaches.— Lake  Krie  &  W.  R.  Co.  V. 
Shelley,  71  X.  E.  151,  1G3  Ind.  3G. 

m  (Sap.  1909) 
T'nfler  Bums'  Ann.  St.  1001,  5  5153,  cl. 
5  (Burns'  Ann.  St.  V.m.  §  51D5.  cl.  5),  requir- 
ing railroad  companies  to  put  and  keep  in  safe 
condition  all  highway  crossings,  a  railroad  com- 
pany acquires  its  right  of  way  subject  to  the 
right  of  the  state  to  extend  highways  and  streets 
across  the  same,  and  to  the  condition  that  it 
must  put  and  keep  all  crossings  in  safe  and  ase* 
ful  condition,  without  reference  to  whether  the 
company  owns  the  right  of  way  in  fee,  or  merely 
an  easement  therein. — Xew  York.  C.  &  St.  I*  R. 
Co.  V.  Rhodes.  171  Ind.  521,  80  X.  E.  840,  24 
L.  R.  A.  (X.  S.)  1225. 

Laws  requiring  railroad  companies  to  keep 
in  safe  repair  highway  crossings  by  the  main- 
tenance of  gates  and  men  to  operate  the  same, 
plank  crossing,  construct  cattle  guards,  etc.,  are 
pa»<sed  in  the  exercise  of  police  power  and  are 
constitutional,  though  enacted  after  the  railroad 

is  built.— Id. 

Fob  Cases  pbom  Other  States, 

See  41  Cent.  I>io.  R.  R.  S§  284-290;  25 

Cent.  Dig.  High.  »  30.  145,  1G5. 
See,  also,  33  Gyc.  pp.  2S3-2S5. 

{  97.  — »  DetermlBmtlon  «■  to  nMMsltr, 
pl»ee,  modet  mad  CKpaBsaa  of 
croulac 

M    (Sap.  1899) 

Where  the  coDstruction  of  a  crossing  un- 
der a  railroad  vonid  require  the  removal  of  a 
fill  and  construction  of  a  bridge  for  the  trB<^s, 
the  crossing  is  at  grade  unless  the  petition  ask 
for  an  nndercrossing,  and  the  order  establish- 
ing the  orosslug  provide  therefor;  and  hence. 
In  the  absence  of  snch  regaest.  it  is  error  to 
charge  that  the  jury,  in  determining  the  utility 
of  a  proposed  change  of  location  of  a  crossing, 
may  consider  the  feasibility  of  making  an  un- 
dercroBsing.  and  that  it  cannot  be  judicially  de- 
termined just  what  kind  of  crossing  will  be 
put  in,  but  that  it  ia  presumed  that  it  will  be 
done  in  a  proper  manner.— Andeison  r.  John- 
son. S3  N.  R  167,  152  Ind.  249. 

Fob  Cases  ntou  Otheb  States, 

See  41  Cent.  Dia.  R.  R.  §|  297-^04. 
See,  also,  33  Cyc.  p.  294. 


(98.  —  Chaac*  aCtor  ooutrasiUB  tS 
railroad. 

[a]  (Sap.  ises) 

Bums*  Rev.  St  1901,  {  5153,  rabd.  5,  pro- 
vides tlut  a  railroad  company  may  construct  iti 
road  across  a  highway  only  on  condition  tliat  it 
restore  such  highway  "to  its  former  state,"  or 
place  it  in  such  condition  "as  not  to  nnnecvt- 
sarily  impair  its  usefulness,"  and  that  sach 
road  shall  be  constructed  across  the  higfawty 
"so  as  not  to  interfere  with  the  fret  use  of 
the  same."  Section  5172a  provides  tliat  a  nil- 
road  company  whose  road  crosses  any  ptibUe 
street  in  any  incorporated  city  shall  grade  its 
road  at  such  street  crossing  in  accordance  witk 
the  grade  of  the  street,  so  aa  to  afford  s*carity 
for  life  and  property.  A  railroad  intersected 
three  streets  of  a  city  on  a  grade  higher  than 
that  of  the  streets.  Snch  elevation  was  a  seri- 
ous obstruction  to  the  heavy  travel  on  such 
streets,  and  rendered  it  dangerous,  and  subject- 
ed the  city  to  danger  of  damage  suits,  for  whidi 
it  would  have  no  reconrae,  owing  to  the  insol- 
vency of  the  company.  Held,  that  the  facts 
fumiahed  grounds  for  an  action  by  such  city  to 
compel  by  mandamus  the  lowering  of  the  rail- 
road grade.— Chicago  St  S.  E.  Ry.  Co.  v.  State 
ex  rel.  City  of  Koblesvllle.  64  N.  E.  SOO,  159 
Ind.  237. 

Fob  Cases  fbou  Otheb  States. 

See  41  Cent.  Dig.  R.  R.  SS  291,  292.  296. 
See.  also,  33  Cyc  pp.  28^293;  note,  7U 
L.  R.  A.  8o0. 

199.           AlMlltioB    and    mtornl  at 

Crado  oroaalaga. 

Mode  of  original  construction  of  railroad,  see 
ante,  |  04. 

[a]  ISmwiMfi 
Acts  1901,  p.  23S,  c  118  (Bums*  Ann.  St 
1901,  I  4190n8),  anthoriring  the  board  of  pub- 
lic works  of  a  cl^  to  contract  for  the  ezectiw 
of  any  viaduct  vrithin  tlie  dty,  or  to  contract 
with  any  company  for  the  j^nt  erectim  and 
maintenance  by  the  company  and  dty  of  any 
viaduct)  provided  the  contract  shall  be  anb- 
mitted  to  the  coundl  of  the  dty  and  approired 
by  them  by  ordinance  before  it  ebail  take  effect, 
does  not  autiioriae  a  dty  to  enter  into  a  cm- 
tract  with  a  railway  company  for  the  erection 
of  a  viaduct  over  the  railroad  track  by  the  com- 
pany and  the  erection,  of  approaches  thereto 
by  the  dty,  the  viaduct  to  be  maintained  solely 
by  the  dty  for  all  time.— Tandaiia  R.  Co.  t. 
State  ex  rel.  City  of  Soath  Bend,  76  N.  B.  980; 
160  Ind.  219,  117  Am.  St  Rep.  370.  Writ  of 
error  dismissed  (1907)  28  S.  Ct  130.  207  U.  S. 
359,  52  L.  Ed.  246. 

Ton  Cases  ibou  Otheb  States, 

See  41  Cert.  Dio.  B.  R.  H  2S3^,  297- 
304. 

See,  also,  33  Cyc  pp.  295-290;  note,  26  L. 

R.  A.  9Z 
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1 100.  Oroulnc  private  lands. 

Fob  Cases  fbou  Otheb  States, 

See  41  Cent.  Dig.  R.  R.  $g  305-314,  762. 

763,  767,  769. 
See,  also,  33  Cyc.  pp.  300-324. 

IIOS.         PHrate  eroislBCS. 

CoTenuits  and  coaditionB  in  grant  ot  right  of 

way,  see  ante,  |  72. 
Estoppel  by  contract  see  Ebtopfel,  |  78. 
Injuries  to  animals  at  private  crossings,  see 

post.  S  413. 

Bights  of  purchaser  of  zailroad,  see  post,  f 
129. 

Statotoiy  and  mnnicipal  regulations  as  to  move- 
ment of  trains  across  private  roads,  see  post, 
I  247. 

W  (App.  ISM) 
In  an  action  against  a  railroad  ctnupsny 
for  damages  becaase  of  its  failure  to  maintain 
a  private  crossing  as  it  had  contracted  to  do, 
it  was  no  defense  that  plaintiff  might  have  him- 
self performed  the  duty,  and  thus  prevented  or 
kssened  the  damages.— Toledo.  St.  L.  &  K.  C. 
R.  Co.  V.  Buigan,  37  N.  B.  31,  9  Ind.  App.  604. 

[1>]  (App.  1900) 
A  complaint  is  sufficient,  in  an  acti(Hi 
a^fliflst  a  railroad  company  to  recover  damages 
for  closing  a  passageway  under  its  road,  which 
alleges  ownership  of  lands  to  which  the  way  is 
appurtenant,  and  a  continuous  adverse  use  un- 
der a  claim  of  title  for  21  years.— Lake  Erie  & 
W.  R.  Co.  V.  Hoff,  56  N.  E.  925,  25  Ind.  App. 
230. 

[Gl  (App.im) 
A  notice  by  the  owner  of  land  of  his  In- 
tention to  enter  on  a  railroad  right  of  way  at 
a  point  named,  and  describing  his  land,  address- 
ed to  the  Terre  Haute  &  Indianapolis  Rail- 
road Company,  but  served  on  an  agent  of  the 
Terre  Haute  ft  Logansport  Railroad  Company, 
which  owned  the  road  In  question  and  to  which 
the  agent  forwarded  the  notice,  was  sufficient, 
notwithstanding  the  mistake  in  the  name  of  the 
compsny.— Vandalia  R.  Ca  t.  Kanarr,  77  N. 
E.  1135,  38  Ind.  App.  146. 

Fob  Cases  fbom  Otheb  States, 

See  41  Cent.  Dio.  R.  R.  S8  306-314,  769. 
See,  also.  33  Cyc.  pp.  301-311. 

1 103.  Faaees  and  oattla  Kurds, 

Anthori^  of  general  saperlntendent  to  make 
contract  for  fencing,  see  ante,  f  17. 

Construction  of  remedial  statutes  relating  to 
fencing  of  railroads,  see  Statutes,  |  236. 

Construction  of  statute  with  reference  to  other 
statutes,  see  Statutes,  i  224. 

Covenants  as  to  nudntenance  as  covenants  run- 
ning with  the  hind,  see  Covenants,  f  68. 

Effect  of  fence  and  stock  laws  as  to  care  re- 
quired of  railroad  companies  In  respect  to 
animals  on  or  near  tracks,  see  post,  i  406. 

Fence  laws  as  denial  of  due  process  of  law,  see 

CONBTITUTIONAL  I.AW,  §  207. 


Fence  laws  as  impairing  obligation  of  contract, 

Bee  CONSTITTJTIONAL  Law,  |  133. 
Fence  laws  aa  violation  of  vested  rights,  see 

Constitutional  Law,  (  101. 
Injuries  to  aniiDals  from  defects,  see  post,  § 

412. 

Injuries  to  animals  from  failure  to  fence  road, 
see  post,  I  411. 

Injuries  to  persons  on  or  near  tracks  from  fail- 
ure to  fence,  see  post,  g  361. 

Jurisdiction  of  justice  of  the  peace  in  action 
for  failure  of  railroad  company  to  fence 
tracks,  see  Justices  of  the  Peace,  S  32. 

Liabilities  of  purchaser  of  railroad,  see  post,  | 
129. 

Liability  for  killing  stock,  see  post,  |  413. 
Liability  of  purchaser  at  foreclosure  sale,  see 

post,  8  194. 
Subjects  and  titles  of  acts  relating  to  closing  of 

gatea  at  farm  crossings,  see  Statutes,  | 

113. 

[a]  (App.  1906) 

Bums'  Ann.  St.  1901,  %  5323,  requiring 
railroads  to  construct  and  maintain  fences  along 
their  right  of  way  sufficient  and  suitable  to  turn 
and  prevent  cattle,  etc.,  from  going  on  the  track, 
is  a  valid  exercise  of  the  state's  police  power  to 
provide  against  accidents  to  life  or  property  in 
any  business  or  employment. — Chicago,  I.  &  L. 
Ry.  Co.  V.  Irons,  78  N.  E.  207,  38  Ind.  App.  196. 

[b]  (App.  1910) 

Bums'  Ann.  St  1901,  {g  5323-5325,  are  to 
be  constmed  together,  and  furnish  a  complete 
statutory  scheme  to  secure  and  maintaia  the 
fencing  of  railroads.— Yaudalla  R.  Co.  v.  Miller, 
90  N.  E.  007. 

[e]  (Apv.  1910} 
The  primary  object  ot  the  law  requiring 
railroads  to  fence  their  rights  of  way,  and  main- 
tain the  fences,  is  for  the  protection  of  life 
and  propery.— Tandalia  B.  Co.  v.  Walker,  91 
N.  E.  607, 

Fob  Cases  ntoic  Otheb  States. 

See  41  Cent.  Dio.  R.  B.  H  315-819,  762, 

763,  767,  769,  772. 
See,  also,  38  C^c.  pp.  311-317;  note,  40 
L.  R.  A.  625 ;  note,  7  Am.  Rep.  47. 

{  104.  —  Actions  and  proceedlnca  for 
•nfonemeat  of  rights. 

Appellate  jurisdiction  as  dependent  on  whether 

construction    of    statute    Is    involved,  see 

Courts,  g  220  (0). 
Filing  copy  of  account  alleged  in  pleading,  see 

Plbadino,  i  830. 
Filing  written  instruments  with  pleaaing,  see 

Pleading,  S  808. 
Right  of  action  by  husband  or  wife,  or  both, 

see  Husband  and  Wife,  |  207. 
Specific  performance  to  compel  maintenance  of 

cattle  guards,  see  fiPECino  Pbbfobhance, 

8  5. 
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'WfaeTe  a  railway  company  failed  to  con- 
atrnct  cow  pits  as  it  had  agieed  to  do,  and  the 
■owner  of  the  land  built  them  and  Irapt  them  in 
repair,  he  might  recover  the  coat  of  tiie  oon- 
atroction  uid  rquUr.— Indiana  Gent  B.  Ckk  t. 
Moore,  28  Ind.  14. 

[b]     (Sap.  1878) 

Wliere  a  railroad  company,  in  part  con- 
sideration for  the  right  of  way  over  land,  prom- 
ises the  landowner  to  erect  fences  on  each  side 
of  Its  railroad  through  the  land,  and  to  make 
cattle  guards  and  farm  croBSinga,  the  company 
is  liable,  upon  its  failure  to  [terform  sach  prom- 
ise, for  the  cost  of  constructing  Budi  fences,  etc. ; 
and  it  is  not  necessary,  in  order  to  recover  each 
'damages,  that  the  fences,  etc.,  should  have  tieen 
constructed  by  the  plaintiff  before  bringing  suit. 
— Logansport,  C.  &  S.  W.  By.  Ga  t.  Wray,  62 
Ind.  578. 

[Cl    (App.  1891) 

The  act  of  April  13.  18S5,  provides  that  If 
a  railroad  c<»npany  does  not  fence  Its  road  in 
T2  months  from  the  passage  of  the  act,  or  with- 
in 12  months  after  the  construction  of  its  road, 
the  landowner  may  give  notice  of  bis  intention 
to  build  the  fence,  and,  if  the  company  does 
Tiot  build  it  in  30  days,  the  landowner  may  do 
so,  and  sue  the  company  for  the  coet.  Held, 
that  a  complaint  under  the  statute  must  aver 
that  the  railroad  had  been  constructed  for  12 
months  prior  to  the  notice,  and  that  it  had  not 
then  been  fenced.— Lake  Erie  St  W.  Ry.  Co.  t. 
Lannert,  1  Ind.  App.  102,  27  N.  E.  324. 

[d]    (App.  1893) 

In  an  action  landowners  against  a 
railroad  company  to  recover  the  expense  of 
fencing  its  right  of  way,  which  defraidant  had 
failed  to  fence  as  provided  by  Act  April  13, 
1885,  a  complaint  which  alleges  that  plaintiffs 
gave  written  notice  to  defendant  of  their  in- 
tention to  enter  on  said  lands  to  fence  the  same 
Is  snffldent  on  demurrer,  nnder  section  2  of 
such  act,  (Elliott's  Supp.  i  1078,)  whldi  pro- 
vides that  such  notice  shall  be  served  on  "the 
nearest  freight  receiving  and  shipping  agent 
«m^oyed  by  the  company  or  person  controlling 
and  operating  said  railroad."— Midland  Ry.  Co. 
V.  Gascfao,  7  Ind.  App.  407.  34  N.  E.  643. 

Act  April  13,  18S5,  S  1.  (Blliott's  Supp. 
I  1077.)  requires  railroad  companies  to  fence 
tlieir  tracks  within  certain  specified  times, 
"provided"  that  they  need  not  fence  such  tracks 
through  unimproved  lands,  etc.  that.  In 

an  action  by  landowners  against  a  railroad  com- 
pany to  recover  the  exi>ense  of  fencing  its  tracks 
where  it  had  failed  to  fence,  the  complaint  need 
not  negative  the  proviso  which  relieves  defend- 
ant from  fencing,  as  it  is  a  matter  of  defense 
for  the  company.— Id. 

Where  such  complaint  avers  that  de- 
fendant had  owned  and  operated  its  line  of 
railroad  through  the  county  in  which  the  land 
is  situated  for  several  years  past,  it  sufficiently 
shows  the  completion  of  the  road  more  than  12 


months  prior  to  the  service  of  the  notice  u 
required  by  such  act.— Id. 

An  allegation  that  the  road  was  not 
fenced  when  aucb  act  requiring  railroad  com- 
panies to  fence  their  tracks  was  passed,  and 
that  after  the  act  was  passed  defendant  failed 
to  fence  its  track,  sufficiently  shows  that  the 
road  was  not  fenced  at  the  time  notice  was 
served  on  the  company. — Id. 

[ej    (App.  18M) 

In  an  action  against  a  railroad  company, 
nnder  Rev.  St.  1894.  {  5323  et  aeq.  (EUlotfl 
S^VP.  i  1077  et  seq.),  to  recover  the  expense  of 
ocMistmcting  a  f«jce  alone  plaintlff*i  land  abut- 
ting on  the  railroad,  evidence  that  the  notice 
required  by  the  statute  was  given  30  days  before 
the  action  was  brought,  and  that  the  road  was 
in  operation  12  months  before  the  notice  was 
given,  is  essential  to  a  recovery.— Chicago  ft  S. 
E.  Ry.  Co.  T.  Abbott,  10  Ind.  App.  99,  37  N. 
E.557. 

The  fact  that  a  copy  of  the  notice  was 
made  a  part  of  the  complaint  is  not  sufficient 
evidence  that  tlie  notice  was  given.— Id. 

In  an  action  against  a  railway  company  to 
recover  the  expense  of  constructing  a  certain 
fence  along  the  railroad,  the  complaint  eft  out 
a  copy  of  the  notice  that  was  given  by  the  plain- 
tiff to  the  company  to  construct  the  fence,  bnt 
the  notice  was  not  offered  in  evidence.  Plaintiff 
merely  testified  that  he  gave  a  copy  "of  the  no- 
tice" to  the  agent  of  the  ctnnpany,  but  did  not 
indicate  to  what  notice  he  referred.  BeU,  (hat 
the  notice  waa  not  suffldentiy  Identified  with 
that  required  to  be  given.— Id. 

m    (App.  18S6) 

Where  plaIsM  identified  the  bill  of  par 
Uculars  introduced  in  evidence  as  a  copy  of  the 
itemized  stetement  of  the  coste  to  him  of  the 
erection  of  a  fence  on  defenduif  s  right  of  way 
served  by  him  "on  the  company/'  giving  the 
agent's  name,  the  service  was  sufficiently 
shown.  Id  the  absence  of  any  proof  to  the  con- 
trary by  defendant— Chicago  &  S.  E.  Ry.  Co. 
T.  Woodard,  13  Ind.  App.  296,  41  N.  B.  544. 

Where  plaintiff  testified  that  he  served 
a  notice  in  writing  of  hiS'intention  to  construct 
a  fence  on  defendant's  right  of  way  on  one  of 
defendant's  agents,  whose  name  he  did  not  re- 
member, but  who  claimed  to  be  defendant's 
agent  at  the  place  of  service,  and  there  waa 
no  contradictory  testimony  for  defendant,  a 
finding  that  the  notice  was  served  is  auffidently 
supported.r-Id. 

in  (App.  UM) 
Laws  18S6,  c.91,  xeQulringa  railroad  com- 
pany to  fence  its  right  of  way,  cannot  Impair 
the  obligation  of  a  prior  fence  contract  by  pro- 
viding a  more  meager  remedy  tlum  was  provid- 
ed by  the  contract.— Lake  Brie  &  W.  R.  Co.  v. 
Griffin.  53  N.  1042.  57  N.  B.  72^  25  Ind. 
App.  138. 
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[h]  (App.lMO> 

Horner's  Rev.  St  1897,  IS  4096a,  4098b, 
require,  as  a  cODdition  precedent  to  a  landowo- 
er's  right  to  recover  for  the  erection  of  a  fence 
along  a  railroad's  right  of  way,  t^t  he  shall 
gire  the  company  80  days'  written  notice  to 
erect  Boch  fence.  Eeld,  that  a  complaint  which 
alleged  that  the  plaintiff  gave  defendant  a  30- 
days  notice,  hot  which  did  not  allege  that  the 
notice  was  in  writing,  was  insnfflcient. — Chica- 
go &  8.  R  By.  Co.  T.  Vert,  66  N.  B.  139,  24 
Ind.  App.  78. 

Under  Homer's  Rev.  St  1887,  IS  4098a, 
40e8b,  requiring  railroads  to  fence  th^r  rights 
of  way  except  at  crossings  of  public  roads  and 
highways,  and  within  certain  portions  of  cities, 
etc,  and  giving-  a  landowner  the  right  to  baild 
ladi  fence,  so  far  as  his  land  abuts  on  the 
railroad's  right  of  way,  on  railroad's  failure  to 
erect  the  same,  and  recover  the  cost  of  its  con- 
struction, a  complaint  to  recover  for  a  fence  so 
erected  by  an  owner,  failing  to  negative  the  ex- 
ceptims  of  tile  statute,  was  demurrable.— Id. 

Under  Homer's  Bev.  St  11  4098a,  4096h, 
requiring  a  railroad,  in  operetiott  for  12  months 
before  the  giving  'of  a  notice,  to  fence  its  right 
of  way,  and,  on  Its  failure  to  bnild  the  fence, 
latboming  the  owner  of  land  abuttbig  on  snch 
right  of  way  to  erect  a  fence,  after  giving  30 
days*  notice,  eta,  and  recover  therefor  from  the 
railroad,  a  complaint  to  enforce  snch  liability^ 
lU^fii^  tiiat  defendant  was  operating  a  rail- 
rosd  across  H.  eonnty,  whiiA  had  been  cran* 
pleted  and  In  operation  for  20  years,  and  ttiat 
plaintiff  was  the  owner  of  land  abntUng  on 
sodi  railroad  which  had  been  Inclos^  on  three 
rides  for  more  than  a  year  prior  to  giving  no- 
tice to  defendant  to  tean  under  such  act»  and 
that  d^ndant  neglected  to  fence  such  right  of 
way  for  more  than  6  months  after  the  opera- 
tion of  Oie  railroad,  or  after  tiie  act  took  ef- 
fect was  not  demurrable  for  foUnre  to  all^ 
that  the  railroad,  at  the  point  abutting  plain- 
tiff's land,  had  been  completed  12  months  be- 
fore the  notice  to  fence  was  served.— Id. 

ni  (App.  1901) 
Under  Homer's  Rev.  St.  1897.  $8  40n8a, 
4098b  (Bums'  Rev.  St  1894.  S§  5323,  5324), 
a  complaint  In  an  action  by  a  landowner  to  re- 
cover the  cost  of  building  a  fence  does  not  state 
a  caase  of  action  if  it  fails  to  apeciScally  state 
that  the  land  fenced  is  not  a  highway  crc»sing, 
or  within  a  town  or  city,  even  though  it  is  ap- 
parent from  the  facts  pleaded  that  the  place 
where  the  fence  was  erected  could  not  fall 
within  the  exceptions  of  the  statute.— Evans- 
Tille  &  I.  R.  Co.  T.  Butts,  58  N'.  E.  A070;  2G 
Ind.  App.  418. 

Ul  (Sap.  inn 
Bums*  Bev.  St  1901,  If  S323-5325,  re- 
quire railway  companies  to  fence  their  tracks 
where  posrible,  and,  on  failure  to  do  so,  au- 
thorise the  owner  of  the  adjoining  real  estate, 
after  30  days*  notice,  to  build  and  repair  such 
fences,  and  collect  the  expense  thereof,  togeth- 
er with  reasonable  attorney's  fees.    Held,  that 


such  sections  were  a  valid  exerdse  of  the  police 
power  to  provide  for  public  safety.— Terre 
Haute  &  L.  By.  Co.  v.  Salmon,  67  N.  E.  918^ 
161  Ind.  181. 

[k]    (App.  1M3) 

Under  Bums'  Rev.  St.  1901,  H  5323,  6324, 
authorizing  an  owner  of  land  to  recover  for  the 
construction  of  a  railroad  fence  erected  on  the 
side  of  the  railroad  after  demand  and  refusal 
by  the  railroad  company  to  build  same,  the 
landowner  is  not  entitled  to  recover  for  building 
such  fence  unless  It  is  placed  as  near  as  prac- 
ticable on  the  line  dividing  the  right  of  way 
;from  the  land  of  the  abutting  owner.— Chicago 
&  S.  E.  Ry.  Co.  r.  Wood,  66  N.  IL  823.  30 
Ind.  App.  650. 

ni  (aB».i904) 

Bums*  Ann.  St  1901,  H  6323.  5324.  re- 
quire railroads  to  fence  tiieir  tracks  within  a 
certain  time  after  completion  of  the  road,  and 
provide  that^  if  a  company  fails  for  more  than 
a  year  to  erect  snch  fence,  the  abutting  land- 
owner nuy,  after  notice,  oonstruct  a  fence  and 
recover  the  cost  and  attorney's  fees.  Section 
5325  declares  that,  when  such  original  fence 
has  been  completed,  the  corporation  or  person 
operating  the  road  shall  keep  the  same  In  good 
repair,  and,  on  fiillnre  to  commence  or  make 
repairs  within  80  days  after  notice,  the  abut- 
ting landowner  may  make  them,  and  recover 
the  cost  trom  the  corporation.  HOd,  tiiat 
where  a  ndlroad  company  weeted  a  suffldent 
original  fence,  but  permitted  It  to  fall  Into  de- 
cay, so  that  the  materials  were  not  fit  for  use 
in  tiie  erection  of  a  proper  fence,  the  landown- 
er, after  notice,  was  entitled  to  construct  a 
fence  firom  an  new  and  suitable  materials,  un- 
der section  0326,  and  recover  tiie  coat  thereof 
from  the  railroad  company.— Terre  Haute  ft  L. 
By.  Co.  V.  Erdel,  71  N.  Ei  960,  163  Ind.  348. 

[m]   (App.  19M> 

In  an  action  against  a  railroad  to  recover 
the  expense  of  erecting  a  fence  pursuant  to 
Bums'  Bev.  St.  1901,  8  5324,  a  complaint 
which  does  not  allege  that  the  fence  was  built 
on  the  side  of  the  defendant's  railroad  or  rl^t 
of  way,  nor  give  any  excuse  for  not  so  doing, 
is  Insufficient— EvaosTille  &  I.  R.  Co.  v.  Huff- 
man, 70  N.  E.  173,  32  Ind.  App.  425. 

In  an  action  against  a  railroad  te  recover 
the  expense  of  erecting  a  fence  pursuant  to 
Bums*  Rev.  St  I  5324,  providing  that  the 
owner  of  any  lands  abutting  on  the  right  of 
way  of  any  railroad  shall  have  the  right,  after 
giving  a  certain  notice,  to  enter  on  the  right 
of  way  and  build  a  fence  on  failure  of  the  rail- 
road to  comply  with  the  law  regarding  the 
fencing  of  the  right  of  way,  and  that,  "when 
he  has  completed  the  same,"  he  may  present 
for  payment  an  itemised  statement  of  the  ex- 
penses thereof,  a  complaint  which  omits  to  al- 
lege the  date  the  plaintiff  entered  on  the  de- 
fendant's right  of  way  and  built  the  fence,  and 
the  day  on  which  it  was  completed.  Is  insuffi- 
cient.— Id. 
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[n]  (App.  1904) 
In  an  action,  under  Bums*  Ann.  St.  §  5.T24, 
to  recover  from  a  railroad  company  for  the 
bnilding  of  a  fence  along  a  right  of  way,' evi- 
dence held  to  authorize  a  finding  that  a  state- 
ment of  the  expense  of  constructing  the  fence 
was  presented  to  the  company  more  than  60 
days  before  suit  was  brought,  as  required  by 
the  statute.— Chicago,  I.  &  L.  Ry.  Co.  v.  Croy, 
71  N.  E.  671,  33  Ind.  App.  461. 

Barns'  Ann.  Bt.  1901,  |  6323,  makes  it  the 
duty  of  railroad  companies  to  constrnct  a  stock- 
proof  fence  and  maintain  it;  and  section  5324 
provides  that,  if  the  company  fails  to  build  the 
fence,  tlie  adjoining  landowner  may  build  it, 
after  tpving  the  company  80  days'  notice,  and 
may  recover  the  value  of  the  work,  if  the  com- 
pany fails  to  pay  it  within  OO  days  after  a 
verified,  itemized  statement  of  the  expense 
thereof  lias  been  given.  Held  tba^  where  the 
fence  erected  by  the  company  is  insnfBcIent  to 
tarn  atocl^  there  is  a  failure  to  baild  a  fence, 
within  the  contemplation  of  the  statute,  and 
the  iandovmer  is  entitled  to  make  the  one  built 
sufficient,  and  recover  the  cost  from  the  com- 
pany.—Id. 

[o]    (App.  1905) 

Bums'  Ann.  St.  1901,  $  5323,  requires  rail- 
roads to  erect  right  of  way  fences.  Section 
5324  provides  that,  when  the  company  fails  to 
build  fences  as  required  by  such  section,  the 
abutting  landowner  may  build  them  on  notice, 
and  recover  from  the  company  the  cost,  with 
attorney's  fees;  and  section  5325  requires  the 
company  to  keep  sacb  fences  in  good  repair, 
and,  on  failure  after  30  days'  notice  to  make 
repairs,  authorises  the  abutting  landowner  to 
make  tlie  same,  and  recover  from  the  company 
the  cost,  with  attorney's  fees.  Held,  that  where 
a  right  of  way  fence  had  been  built  by  a  rail- 
road as  required  by  section  5323,  but  was  per- 
mitted to  remain  oat  of  repair,  the  landowner's 
notice  was  properly  given  to  the  company  to 
repair,  under  section  5325,  and  not  to  build, 
under  section  5324.— Terre  Haute  &  U  Ry.  Co. 
v.  Salmon,  73  N.  E.  268,  34  Ind.  App.  564. 

Where  a  railroad  company  permitted  its 
ri^t  of  way  fence  to  fail  into  disrepair,  and 
the  adjoining  landowner  served  notice  on  the 
company  to  repair  the  same  wiUiin  30  days,  as 
authorised  by  Bums'  Ann.  St.  1901,  $  5325, 
the  landowner,  on  the  railroad's  fiiiiure  to  re- 
pair the  fence,  was  entitled,  under  such  sec- 
tion, to  repair  such  part  of  the  fence  as  could 
be  repaired,  or  to  rebuild  the  same  from  new 
materials,  if  incapable  of  repair,  and  charge 
the  cost  thereof  to  the  railroad.— Id. 

[p]    (App.  1906} 

Bums'  Ann.  St.  1901,  g  5325,  provides 
that,  if  a  railroad  permits  its  right  of  way 
fence  to  get  out  of  repair,  the  owner  of  abut- 
ting land  may  notify  the  nearest  station  agent 
of  the  tact,  and,  if  the  railroad  fails  for  30 
days  to  make  or  commence  repairs,  the  abut- 
ting owner  may  enter  upon  the  right  of  way 


and  make  the  same,  and-  famish  an  itemized 
account  of  the  cost  to  the  agent,  and  recover 
the  same  from  the  railroad.  Plaintiff  notified 
defendant  railroad  of  the  defective  condition  of 
a  fence,  which  was  so  far  gone  that  a  new  one 
was  needed.  Defendant  did  nothing  in  response 
to  the  notice,  and,  after  the  expiration  of  two 
years,  plaintiff  rebuilt  the  fence  himself,  and 
sued  defendant  for  the  cost  thereof.  Held  that, 
under  the  circumstances,  plaintitTs  failure  to 
repair  the  fence  for  two  years  after  giving  the 
statutory  notice,  worked  no  injury  to  defend- 
ant, and  did  not  preclude  plaintiff  from  recov- 
ering the  cost  thereof.— Terre  Haute  &  I*  Ry. 
Co.  v.  Earhart,  73  N.  E.  711,  35  Ind.  App.  56. 

[q]     (App.  1906} 

Where,  in  an  action  by  an  adjoining  land- 
owner to  recover  the  cost  of  rebuilding  a  rail- 
road fence,  evidence  was  introduced  that  a  rea* 
sonable  attorney's  fee  would  be  $36,  and  it  ap* 
peared  that  plaintiff  gave  the  statutory  notice 
to  defendant  and  that  defendant  failed  to  build 
the  fence;  that  plaintiff  built  It,  and,  on  de- 
fendant's failure  to  pay  the  expenses,  plaintiff 
brought  suit  to  recover  the  amount;  and  ttiat 
plaintiflfs  complaint  was  idgned  by  an  attorney 
who  represented  plaintiff  throughout  subsequent 
proceedings— the  record  snfflciently  showed  that 
plaintiff  had  employed  an  attorney,  and  was 
therefore  entitled  to  attorney's  fees,  as  antiior- 
ized  by  Barns'  Ann.  St  SS  5323-5325.— Terre 
Haute  &  Ii.  R.  Co.  v.  Salisbury,  77  N.  B.  1097, 
38  Ind.  App.  100. 

Burns'  Ann.  St.  1901,  §S  5323-53A  au- 
thorizing an  adjoining  landowner  to  recover  at- 
tomey's  fees  in  an  action  to  recover  the  coat 
of  rebuilding  a  right  of  way  fence  after  notice 
and  a  failure  of  the  railroad  company  to  re- 
build the  same,  is  valid. — Id. 

Burns'  Ann.  St  1901,  H  5323-5325,  re- 
quire railway  companies  to  fence  their  tracks 
where  they  can  be  fenced,  which  fence  may  be 
constmcted  of  barbed  wire  sumcient  and  suit- 
able to  tara  and  prevent  cattle,  horses,  mules, 
sheep,  or  other  stock  from  getting  on  such  road, 
and  that  on  neglect  or  failure  ot  the  company 
to  build  or  repair  the  fence  the  adjoining  land- 
owner may  rebuild  or  repair  the  same  and  col- 
lect the  expense,  Including  material  and  labor, 
from  the  railroad  company.  Hel4,  that  the 
statute  did  not  provide  the  kind  of  fence  to  be 
built  by  the  adjoining  landowner,  provided  it 
was  sufficient  to  tnra  cattle,  etc,  so  that  the 
railroad  company  was  liable  for  woven  wire 
fence  constructed  by  a  landowner  under  such 
section,  though  it  was  more  expensive  than  the 
barbed  wire  fence  referred  to  in  the  statute. 
-Id. 

[r]  (App.  1906) 
-  Burns'  Ann.  St  1901,  I  5325,  retetes  to 
the  method  of  proceeding  where  a  railroad  neg- 
lects to  keep  in  good  repair  the  fence  along  its 
right  of  way,  and  requires  notice  to  an  agent 
of  the  company  of  the  prolwble  cost  of  repairs. 
Section  5324  relates  to  the  proceeding  where 
the  railroad  neglects  to  construct  a  feni^e.  bnt 
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makes  no  provision  as  to  notice  of  the  proba- 
ble cost.  Held  that,  -where  a  fence  erected  hj 
a  railroad  eoinpanjr  had  become  so  decayed  that 
it  would  not  turn  cattle  at  any  part  of  its 
course,  a  notice  to  the  railroad  company  of  in- 
tention to  erect  a  new  fence  need  not  state  its 
probable  cost.— Vandalia  R.  Co.  v.  Kanarr,  77 
N.  E.  1135,  38  Ind.  App.  146. 

[i]  (App.  1906) 
Where  a  railroad  right  of  way  fence,  aft- 
er being  repaired  by  the  railroad  company  por- 
snant  to  notice,  was  insufficient  to  turn  stock, 
as  required  by  Bums'  Ann.  St.  1901.  §  5323, 
the  landowner  was  entitled  to  repair  or  rebuild 
tbe  same  and  recover  the  cost  and  a  reasona- 
ble attorney's  fee  from  the  railroad  company. 
-Cbicago.  I.  &  L.  Ry.  Co.  v.  Irons,  78  N.  E. 
207,  38  Ind.  App.  196. 

[t]  (APP.19M) 

In  an  action  by  an  adjoining  owner  against 
t  railroad  to  recover  the  expense  of  erecting  a 
fence  along  the  right  of  way,  he  was  entitled 
to  recover  an  attorney's  fee  without  proof  that 
he  had  employed  an  ottomey  to  enforce  the 
collection  of  the  cost  of  the  fence.— Vandalia 
R.  Co.  V.  Stephens,  39  Ind.  App.  11.  78  N.  E. 
1055. 

An  action  by  a  landowner  foi;  the  value  of 
a  fence  erected  along  a  railroad  right  of  way 
by  Tirtiie  of  Bums'  Ann.  St.  1901,  §  5324.  is 
based  primarily  upon  defendant's  failure  to 
perform  a  statutory  dnty.— Id. 

Under  Bnms*  Ann.  St.  1901,  S  5324,  re- 
lating to  the  building  of  railroad  fences,  and 
providing  that,  if  tbe  company  neglects  or  re- 
fuses for  60  days  to  pay  said  "account,"  the 
landowner  may  bring  snit  and  recover  the  value 
of  such  fence,  the  purpose  of  the  statement  as 
meant  by  the  "account"  is  to  notify  the  com- 
pany that  the  landowner  has  built  the  fence 
and  of  the  expense  that  has  been  incurred  in 
bnildlng  it.— Id. 

Under  such  statute,  a  fence  which  is  built 
by  an  abutter  exactly  on  the  dividing  line,  the 
posts  extending  half  on  one  side  and  half  on 
the  other,  belongs  to  the  railroad  company. — Id. 

Under  Burns'  Ann.  St  1901,  8S  5323,  5324, 
proriding  for  the  bnilding  of  fences  along  rail- 
road rights  of  way,  the  fence  should  be  built  on 
tbe  margin,  edge,  or  border  of  tbe  right  of  way 
as  near  as  practicable  to  tbe  line  between  the 
right  of  way  and  the  abutting  owner.~Id. 

The  erection  of  a  fence  on  the  line  between 
a  railroad  right  of  way  and  land  of  an  ad- 
joining  owner  is  a  substantial  compliance  with 
Bums'  Ann.  8L  1001.  »  5323,  S324,  regnlr- 
ing  the  fence  to  be  bnilt  on  the  margin  or  bor- 
der of  tbe  right  of  way  as  near  as  practicable 
to  the  line  between  the  right  of  way  and  the 
■butting  owner,  and  entitles  the  owner  to  re- 
cover from  the  railroad  the  expense  of  erecting 
the  fence. — Id. 

[Uj    (App.  1907) 

Under  Bums'  Ann.  St,  1901,  Jl  5323-5325, 
declaring  that  when  a  railroad  fails  to  repair 


its  right  of  way  fence  within  80  days  after  no- 
tice, the  abutting  owner  may  make  the  repairs 
and  recover  the  cost  thereof  after  furnishing 
to  the  railroad  an  itemized  statement  of  the 
expense,  a  complaint  in  an  action  by  an  abut- 
ting owner  for  the  coat  of  repairing  a  railway 
right  of  way  fence,  which  alleges  tbe  reason- 
able value  of  the  fence,  followed  by  an  item- 
ized statement  of  the  materials  used  and  labor 
performed,  and  that  after  the  completion  of  the 
fence  an  itemized  statement  of  the  expense  waa* 
furnished,  suflirieDtly  embodies  the  itemized 
statement.— Vandalia  R.  Co.  Fetters,  40  Ind. 
App.  615,  82  N.  E.  97a 

Under  Burns'  Ann.  St  1001,  |S  5323-5325, 
requiring  a  railroad  to  fence  its  right  of  way 
except  where  tbe  same  runs  over  unimproved 
and  uninclosed  lands,  and  to  maintain  the  same 
in  repair,  and  authorizing  an  abutting  owner 
to  repair  after  30  days'  notice,  an  abutting  own- 
er may  rebuild  a  right  of  way  fence  on  ^ving 
the  90  days*  notice,  though  the  fence  between 
his  land  and  his  neighbor's  is  out  of  repair. 
-Id. 

[V]     (App.  1907) 

Under  Bums'  Ann.  St.  1901,  §§  5324, 
<}S2n,  requiring  railroads  to  fence  their  tracks 
and  keep  the  same  in  repair,  and  declaring  that 
on  the  failure  to  make  repairs  within  30  days 
after  notice  the  abutting  owner  may  make  re- 
pairs and  recover  the  cost  from  the  company, 
an  abutting  owner  has  the  right,  on  giving  the 
statutory  notice,  to  build  a  new  fence  on  find- 
ing that  the  materials  of  which  the  original 
fence  waa  coowtructed  were  rotten,  and  to  cast 
aside  materials  which  might  have  been  used  in 
repairing  the  original  fence.— Vandalia  R.  Co, 
T.  Seltenright.  40  Ind.  App.  658,  ^  N.  E.  980. 

An  abutting  owner  bnilding  a  new  railroad 
right  of  way  fence  on  the  railroad  falling  to 
repair  the  same  within  30  days  after  notice 
prescribed  by  Bnms*  Ann.  St  1901,  S  5325. 
may  recover  the  cost  of  the  same  though  he 
built  the  fence  on  the  right  of  way  from  six  to 
eight  inches  within  the  line  of  the  original  fence 
and  on  a  line  designated  by  a  reprraentatlve 
of  the  railroad.— Id. 

[w]    (App.  1907) 

An  action  against  a  railroad,  in  which  the 
complaint  showed  that  defendant's  fence  on  the 
line  between  its  right  of  way  and  plaintiff's  land 
had  long  been  out  of  repair,  so  that  it  would 
not  keep  stock  from  off  the  right  of  way,  that 
plaintiff  properly  requested  defendant  to  re- 
build the  fence,  which  it  failed  to  do,  and  that 
then  plaintiff  made  such  repairs  and  furnished 
defendant's  agent  with  an  itemized  sCatomout 
of  the  cost  thereof,  which  defendant  refused  to 
pay,  was  based  on  Burns'  Ann.  St.  1!>U1,  g 
5325,  which  provides  that  an  owner  of  land  ad- 
joining a  railroad's  right  of  way,  after  the  lat- 
ter's  refusal,  upon  notice,  to  properly  repair  its 
fence  between  the  right  of  way  and  such  land, 
may  rebuild  such  fence  and  charge  the  railroad 
with  the  expense  thereof,  and  not  upon  section 
5323,  which  requires  a  railroad  to  maintain 
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fencM  along  ita  right  of  waj,  cttcapt  In  cer> 
tain  spedflcd  placea;  and  henoe  the  complaint 
was  not  defective  in  falling  to  negattve  the  ex- 
oeptiona  provided  for  In  the  latter  wetion^ 
Vandalia  B.  Co.  T.  Shadle,  40  Ind.  App.  682, 
82  N.  E.  999. 

(xj    (App.  19») 

Under  Bams'  Add.  St  1908.  |S  6447.  S448, 
requiring  railroads  to  build  feoces  along  their 
right  of  way,  within  a  year,  and  prOTidlDg  for 
service  of  notice  to  construct,  an  owner  of  prop- 
erty abutting  a  railroad,  who  constructs  a 
fence  after  failure  of  the  railroad  to  comply 
with  a  notice  given,  may  recover  the  cost  of 
the  fence  from  the  railroad,  though  it  appears 
that  there  was  at  one  time  a  fence,  but  that 
for  three  years  prior  to  the  notice  there  had 
been  none.— Vandalia  B,  Co.  v.  McAninch,  43 
Ind.  App.  221,  86  N.  E.  1031;  Same  t.  Coz, 
43  Ind.  App.  736^  86  N.  E.  1032. 

trl  (App.  ino) 
Bnms'  Ann.  St.  1901,  |  6824,  preacrihea  a 
time  within  which  a  railroad  must  eonstmct  a 
fence  on  its  right  of  way,  and  defines  the  land- 
owner's  right  where  the  railroad  fails  t»  build. 
Section  5325  relates  to  the  railroad's  dnty  to 
maintain  a  fence  already  constructed,  and  de> 
fines  the  landowner's  right  on  the  railroad's 
failure  to  maintain.  Held  that,  where  a  com- 
plaint counted  separately  on  the  two  sections, 
it  was  no  defense  that  the  complaint  was  for 
the  recovery  on  the  same  fence,  and  that  tiie 
notice  served  on  the  defendant,  as  alleged  in 
the  complaint,  to  the  effect  that  the  defendant 
had  failed  to  fence  its  right  of  way,  related  to 
the  same  fence,  as  the  railroad  was  boand  to 
know  whether  it  had  built  and  maintained  the 
required  fence,  and  the  service  of  notice  could 
not  alter  these  facts.— Vandalia  R.  Go.  t.  Mil* 
ler,  9Q  N.  B.  907. 

£■]     (App.  1910) 

Where  a  fence  had  been  built  by  a  rail- 
road company  along  its  right  of  way  35  or  36 
years  before,  and  for  a  long  time  there  had 
been  practically  no  fence  along  the  right  of 
way,  It  being  In  such  condition  that  a  new 
fence  would  have  to  be  built  instead  of  hav- 
ing the  old  one  repaired,  proceedings  were  prop- 
erly taken  by  an  abutting  owner  under  Bums' 
Ann.  St  lOOS,  {  6448,  providing  that  if  a 
railroad  company  neglect  to  construct  a  right 
of  way  fence,  an  abutting  owner,  after  giving 
30  days'  notice  of  his  intention,  may  enter 
upon  the  right  of  way  and  build  such  fence 
and  recover  therefor  from  the  railroad  company, 
and  not  under  section  5449,  permitting  such  an 
owner,  where  the  railroad  company  fails  to  re- 
pair such  a  fence  after  30  days'  notice  stating 
that  the  fence  is  out  of  repair,  where  it  Is  out 
of  repair,  and  the  probable  cost  of  fixing  it  to 
make  the  repairs  himself,  and  recover  therefor 
from  the  railroad  company. — Vandalia  B.  Co. 
V.  Blum,  91  N.  E.  607;  Same  t.  Smith,  Id. 

tss]  (APP.UIO) 

Where  a  railroad  fence  had  practically 
msted  and  rotted  away  so  that  the  remaining 


few  posts  and  rusty  wire  were  of  no  vahie  and 
of  no  use  in  repairing  a  fence,  the  landowners, 
on  80  days*  notice  to  the  railroad,  coold,  as 
antht^zed  by  Boms*  Ann.  St  1M6,  {  64ffi, 
emct  a  fence  and  present  an  itemised  statamoit 
to  the  lailroad  therefor,  and  they  need  not  pro- 
ceed under  section  6440,  relating  to  the  repair 
of  fences.— Vandalia  B.  Co.  T.  Muhn,  91  N.  E. 
612. 

For  Casks  fbou  Othes  Statbs, 

See  41  Cent.  Dio.  B.  R.  H  320-^  767^ 

769,  772. 
See,  also,  S8  Cyc.  pp.  817-3^ 

{  106.  Watan  amd  watav  amuraaa. 

Damages  to  adjoining  lands,  see  Watxbs  An» 
Water  Coubsbs,  i  125. 

Drainage  and  discharge  of  surface  waters,  see 
Watbbs  AiTD  Water  ConasBs,  i  150. 

Duty  to  preserve  and  restore  former  estate,  see 
Waters  and  Watbb  Coubsbs,  1  162. 

Tlowage  of  adjoining  land,  see  Watebs  AHfr 
Water  Coubses.  |  164. 

Injuries  to  adjoining  land  caused  by  flowage,  see 
Waters  ard  Water  Courses,  |  17a 

Uability  for  flowing  adjoining  land,  see  Wa- 
ters aitd  Water  CouRfiEs.  |  171. 

Liability  for'lnjuries,  see  post  9  US- 

Restraining  flooding  of  adjoining  land,  see  Wa- 
ters ard  Water  Courses,  i  177. 

Rights  and  liabilities  of  purchaser  of  railroad, 
see  post  I  129. 

For  Cases  vrou  Other  States, 

See  41  Cbkt.  Dig.  R.  R.  H  333-336. 
See,  also,  33  Cyc.  pp.  325-329;  note,  130 
Am.  St  Rep.  83. 

I  107.  Moda  af  eoBstnietSoB.  Im  ca«- 
avalt 
Ca]  (Sap.  1897) 
Rev.  St.  1894,  |  6163,  cL  6  (Rev.  St  1881. 
S  3903),  empowers  a  railroad  company  to  ctm- 
Btmct  ita  road  upon  or  across  any  stream  or 
highway  "in  such  manner  as  to  afford  security 
for  life  and  property":  but  it  requires  the  com- 
pany to  restore  the  intersected  stream  or  hi^ 
way  to  its  former  state,  "or  in  a  safllcient 
manner  not  to  unnecessarily  impair  its  usefal- 
ness  or  injure  its  franchises."  Held,  that  the 
"life  and  property"  and  the  "franchises"  refers 
red  to  are  not  those  of  the  railroad  company^ 
but  those  connected  with  the  intersected  stream 
or  highway.— New  York,  C.  &  St.  L.  R.  Co. 
V.  Hamlet  Hay  Co.,  47  N,  E.  1060,  4»  N. 
269,  149  Ind.  344. 

[b]  (0np.U(«} 
A  railroad  cfHupany  In  the  exercise  of  its 
right  to  construct  its  road  on  or  across  any 
stream  or  water  course,  as  authorized  by  Bums* 
Rev.  St  {  6153,  must  do  so  in  such  a  manner 
as  not  thereby  to  injure  the  property  of  other 
persona,  and,  after  the  crossing  b  made,  the 
railroad  company  Is  bound  to  restore  the  stream 
or  water  course  to  Its  former  state  at  least  so 
far  as  Is  necessary  to  preserve  its  use  and 
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franchise.— Olereland,  C..  0.  &  St.  Louis  R7. 
Co.  T.  WlaehaH,  87  N.  a  898,  161  Isd.  206. 

M  (Avp.lMI> 
Bora**  Ann.  St.  1 6158,  anthoriciDg  a  rail- 
road company  to  oonatnict  ita  road  ttcxow  "any 
Btz«am  of  water  or  water  eoune,"  etc.*  in  ^ 
maimer  to  aiEOrd  aecaritr  for  propertr,  etc., 
does  not  apptr  merdy  to  navigable  atreanu.— 
Orabam  t.  Chicago,  L  &  L.  Rr.  Cc*  77  N.  B. 
67.  1066^  88  Ind.  App.  284. 

Under  Bums*  Ann.  St  1901,  |  5153.  a 
railroad  corporation  ma;  construct  its  road 
across  a  water  course  if  It  restores  the  water 
course  to  its  former  state.— Id. 

Under  said  statute,  the  duty  of  the  rail- 
road to  reaton  the  water  conrae  ii  a  continuing 
oat.— Id. 

A  railroad  company  exercising  the  power 
CMferzed  on  it  by  Bums'  Ann.  St  1901, 1  6153, 
empowering  a  nilroad  to  constmct  its  road 
aeroaa  any  atreamt  ete,  tn  a  manner  to  afford 
security  for  proper^,  etc.,  can  only  exercise  the 
power  subject  to  the  limitation  prescribed.— Id. 

tdl    (Bsp.  IHT) 

Under  Bums'  Ann.  St  1901,  S  5153,  au- 
thorizing railroads  to  construct  roads  across 
any  stream  of  water,  water  conise,  etc,  a  drain- 
age ditch'  fed  by  no  spring  or  water  course,  and 
used  and  constmcted  solely  for  expediting  sur- 
face drainage,  is  not  a  "watbr  course"  which  the 
railroad  is  obliged  to  preserre  and  restore  to  its 
former  state.- New  Jersey,  I.  &  I.  B.  Go^  T. 
Tutt.  168  Ind.  206,  80  N.  £.  420. 

[e]     (App.  U08> 

Under  Bums'  Ann.  St  1908,  8  5105,  subd. 
5,  railroad  companies  crossing  public  drains 
mnst  restore  the  drain  to  Its  former  state,  or  in 
a  sufficient  manner  not  to  impair  its  usefulness. 
— Kelsay  t.  Chicago,  a  ft  L.  B.  B^  41  Ind. 
Ap^  128,  81  N.  B.  622. 

[Q  (8«p.inO} 
It  ii  the  dnly  of  railroads  which  cross  a 
water  course  to  restore  the  same  to  ita  former 
condittcm  of  osefalness  and  safety,  even  in  the 
absence  of  an  express  stototory  requirement — 
Chicago  ft  B.  R.  Co.  T.  Luddington,  91  N.  E. 
988L 

Foi  CijnB  FBOH  Otheb  States, 

Sb  41  Cstn.  Dig.  R,  B.  H  388-836. 
See  33  Qye.  p.  326. 

8 108.         Ditokes*  enlvertir  and  brldces. 

Corenants  and  conditiona  in  gnuit  of  right  of 
way,  see  ante,  i  72. 

M  (Bmp.l«10) 
Bvm^  Ann.  St  1908,  |8  61&6  and  7683, 
aadMrlsM  a  cailroad  to  constmct  its  road  across 
any  stream*  road,  highiray,  or  canal  so  as  not 
to  Interfere  with  the  free  nee  of  the  same,  and 
^orides  that  the  company  shall  restore  the 
highway,  etc.,  thus  intersected  to  its  former 
BUte.   Held,  that  a  railroad  acquires  its  right 


of  way  subject  to  the  right  of  the  state  to  extend 
drains  across  the  same  and  subject  to  the  condi- 
tion that  it  must  maintain  the  road  across  the 
drain  so  as  not  to  interfere  with  the  use  there- 
of, and  the  company  Is  not  entitled  to  dam- 
ages for  the  expense  of  so  doing.— Chicago  ft  E. 
B.  Co.  T.  Luddington,  91  N.  E.  939. 

Fob  Cases  fxoh  Otheb  States, 

See  41  Cent.  Dig.  B,  B.  ||  8^-886. 
See,  also,  33  Cyc.  pp.  32&-83a 

i  110.  0«mtraets  for  eonstraetlen  w  re- 
pair. 

Abandonment  of  contract  and  performance  un- 
der new  contract  as  questions  for  jury,  see 
Contbactb,  {  248. 

Acts  constituting  resdsdon  of  contract,  see  CoH- 
tbacts,  8  272. 

Approval  or  decision  of  engineer  as  to  per- 
formance of  work,  see  Contracts,  8f  284, 
202. 

Consent  to  do  extra  work  under  contract,  see 
CORTBAcns,  8  238. 

Construction  of  contract  as  to  conditions  prece- 
dent, see  CONTBACTS,  §  221. 

Construction  of  contracts  as  to  snbject-mhtter 
in  general,  see  Contbacis,  8  198. 

Time  as  essence  of  contract,  see  Contbacts,  | 
211. 

Time  of  payment  of  compensation,  see  Con- 
TBAcn^  1214. 

[a]  (S«p.uon 

Where  s  railroad  construction  contract  re- 
quired the  contractors  to  complete  the  work 
within  a  fixed  period,  the  company  was  bound 
to  give  them  reasonable  opportonl^  to  do  the 
work,  and  to  bare  the  reqnired  material,  secure 
the  right  of  way,  and  have  the  grade  ready,  and 
the  company  is  liable  for  the  contractora*  dam- 
ages arising  from  a  brMch  of  snch  dnty^In- 
diaoapdis  Northern  Traction  Co.  T.  Brennan, 
91  N.  E.  215. 

A  provision  of  a  railway  construction  con- 
tract tliat  the  company's  engineer  shall  deter- 
mine the  classification  of  excavated  matter,  etc., 
and  that  his  decision  shall  be  conclusive,  coo- 
templates  an  honest  judgment  by  the  engineer, 
and  does  not  prevent  resort  to  the  courts  to 
obtain  a  correct  coastruction  of  the  agreement, 
though  his  decision  Is  prima  facie  correct  and 
binding,  in  the  absence  of  a  showing  of  fraud  or 
gross  mistake  by  him.— Id. 

A  railway  constmetion  contract  provided 
that  "loose  rock,"  as  distinguiahed  from  "earth," 
for  the  purpose  of  computing  compensation  for 
excavation,  should  include  hard  shale  or  soap- 
stone,  coarse  boulders  In  gnvel,  cemented  grav- 
el, hardpan,  or  any  other  material,  reqnliing,  in 
the  company's  engineer's  judgment;  the  use  of 
pick  and  bar,  or  which  could  not  be  plowed  vrith 
a  specified  plow.  It  was  further  provided  that 
the  plowing  test  should  vply  to  all  the  ma- 
terials, and  that  only  snch  material  should  be 
loose  rock  as  in  the  engineer's  judgment  could 
not  be  plowed  with  such  plow.   Beld,  that  the 
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proriBion  for  a  plowinc  test  did  not  apply  to 
the  particular  material  speci&ed  as  hardpan, 
etc.,  and  that  the  clause  relating  to  "other  ma- 
terial which  coald  not  be  plowed,"  etc.,  meant 
such  as  could  not  be  plowed  with  reasonable  fa- 
cility;  a  mere  "rootiag-up"  of  material,  or  a 
cutting  of  a  very  shallow  furrow,  or  such  plow- 
in;  as  would  require  men  to  ride  on  the  plow 
beam,  etc.,  UOt  being  "plowing"  within  the  con- 
tract.—Id. 

Fou- Cases  fbou  Other  States, 

See  41  Cent.  Dig.  R.  EL  |§  3;19-S41. 
See,  also,  33  Cyc  pp.  331-345. 

§111.  LiabiUtlea  for  work,  labor,  or  ma- 
terlala. 

Liens  for  labor  and  supplies,  see  post,  S  159- 

M  (SVV.1S71) 
Act  Dec.  20,  1805,  amending  section  38  of 
the  general  railroad  law,  making  stockholders 
individually  liable  to  laborexs  for  construction 
wwk  unpaid  for  after  the  corporate  assets  have 
been  exhausted,  does  not  entitle  a  lalmrer  to 
recover  against  a  railroad  company  for  con- 
struction work  performed  under  a  contract  with 
a  subcontractor  of  the  company. — Indiana poHs, 
U.  &  W.  By.  Co.  V.  O'Reily.  38  Ind.  140; 
Marks  t.  Indianapolis,  B.  &  W.  By.  Co.,  Id. 
140. 

[b]  (App.l893> 

A  railroad  company  is  not  liable  person- 
ally to  a  foreman  of  subcontractors  construct- 
ing its  road  for  board,  groceries,  or  other  sup- 
plies furnished  by  bim  to  the  employ^  of  such 
subcontractors. — Ferguson  v.  Despo,  8  Ind,  App. 
023,  34  N.  E.  575. 

A  railroad  company  is  liable  to  the  fore- 
man of  Buttcontractors  for  his  services  while 
In  the  employ  of  the  subcontractors,— Id. 

[c]  (Sap.  1009) 

A  railroad  construction  contract,  requiring 
the  work  to  be  delivered  free  of  labor  or  other 
liens,  and  a  bond  securing  compliance  with  the 
contractor's  covenants,  gave  lalwrers  and  ma- 
terialmen and  their  assignees  no  rights.  Judg- 
ment, 87  N.  K.  719,  modified.— Fleming  y. 
Greener,  90  N.  E.  73. 

A  railroad  contracting  company,  which  re- 
ceived money  from  railway  companies  under  the 
provision  of  a  contract,  whereby  a  construction 
contract  was  assigned  to  it,  that  all  amounts 
due  the  original  contractor  should  be  paid  to 
such  company,  does  not  hold  such  money  in 
trust  for  persons  who  furnished  material,  etc., 
to  the  original  contractor.— Id. 

For  Cases  fbom  Other  States, 

See  41  Cent.  Dig.  R.  R.  S§  342-350. 
See,  also.  33  Cjx.  pp.  34G-350. 

I  112.  Injuries    from    oonstmetion  or 
audntcnanee. 

Danger  from  fire  as  ground  for  compensation 
under  laws  of  eminent  domain,  see  Eminbht 
ItoMAiN,  S  111. 


Danger  of  injury  to  animals  as  ground  for  com- 
pensation under  laws  of  eminent  domain,  set 
Eminbnt  Domain,  {  110. 

Danger  of  personal  injury  as  ground  for  com- 
pensation under  laws  of  eminent  domain,  see 
E^iNEUT  DoMAXir.  |  109. 

Injuries  to  persons  on  or  near  track  hy  failnre 
to  fence,  see  post,  {  361. 

Injuries  to  property  from  operation  of  road, 
see  post,  I  222. 

Liabilities  on  consolidatltm  of  railroads,  set 
post,  $144. 

Liabilities  on  lease  of  franchise  or  property, 
see  post,  I  134. 

Liabilities  on  sale  of  franchise  or  property,  lee 
post,  S  129. 

Liability  for  injuring  or  killing  stock  by  fallnn 
to  fence  railroad,  aeb  post,  $  411. 

Liability  for  personal  injuries  from  defects  la 
highway  crossing,  see  post.  I  308. 

Uability  of  city  for  acts  of  railroad  company 
nnder  permiwion  of  city,  see  Mukicipal 
Corporations,  |  748. 

Liability  of  city  for  damages  caused  by  oon- 
stmetion of  railroad  in  street,  see  Munici- 

VAL  CORPORATIOXS,  f  400. 

UahiUty  of  dty  for  injuries  resulting  from 
defect  in  sewer  built  by  railroad  company 
under  authority  of  <dty,  see  Municipal  Cor- 
porations, {  748. 

Lishility  of  purchaser  of  railroad,  see  post,^  { 
129. 

Liabili^  of  railroad  company  for  injury  to 
horse  caused  by  defect  In  highway  crosdng, 
see  post,  i  410. 

Obstruction  of  access  to  property  as  gronnd  for 
compensation  to  owners  tinder  laws  of  emi- 
nent domain,  see  Euinbnt  Douain,  i  10& 

Occupation  or  use  of  street  as  ground  for  com- 
pensation to  abutting  owners,  see  Eminent 
Domain,  H  100.  119. 

For  Cases  prom  Other  STAiESt 

See  41  Cert.  Dig.  R.  R.  IS  230^  351-37L 
See^  also.  33  Cyc  pp.  351-379;  note,  1  h. 
B.  A.  (N.  S.)  02. 

i  113.  —  HAtwre  and  ozteBt  at  lUbU- 
Ity. 

Life  tenants,  see  Life  Estates,  |  22. 

[a]  (Snp.  1S37)  ■ 

Where  a  railroad  company  has  voluntarily 
and  for  its  own  profit  so  constructed  its  road  as 
necessarily  to  injure  a  person's  property,  there' 
iKing  no  remedy  given  by  its  charter,  though  it 
constructed  its  road  in  a  proper  manner  and 
place,  it  Is  liable  in'damages  for  such  injury.— 
EvansvlUe  ft  a  B.  Co.  v.  Dick.  9  Ind.  433. 

[b]  (Sup.  ISTO) 

In  an  action  against  a  railroad  company 
for  unnecessarily  overflowing  the  plaintiff's  land 
by  the  building  of  bridges  and  embankments, 
the  jury  should  have  been  instructed  that,  if 
they  found,  from  the  evidence,  that  the  embank- 
ments and  abutment!*  were  necessary  to  the 
safety  of  passengers  and  property  passing  over 
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the  road,  and  that  it  was  built,  constracted,  and 
erected  with  care,  skill,  and  prudeoce,  not  only 
u  to  safety  of  persons  and  property  passing 
over  the  road,  but  also  for  the  protection  and 
safety  of  the  property  bolder,  then  their  ver- 
dict should  he  for  the  defendant.— Terre  Haute 
&  I.  R.  Co.  V.  McKinley,  33  Ind.  274. 

[e]  (§■».  1888) 
In  an  action  against  a  railway  company  for 
injuries  sustained  by  reason  of  its  constmcting 
its  right  of  way  over  plaintiff^  land,  all  inju- 
ries that  may  naturally  and  proximately  result 
torn  the  construction  and  operation  of  the  rail- 
way may  be  recovered.  Such  damages  accrue 
to,  and  must  be  recovered  by,  the  person  who 
owned  the  land  at  the  time  the  road  was  con- 
structed. The  claim  for  audi  damages  is  a 
chose  in  action  which  does  not  pass  to  the  gran- 
tee of  SQch  owner  by  deed  or  otherwise  unless 
by  a  special  stipulation. — Sherlock  v.  Louisville, 
N.  A.  &  C.  Ky.  Co.,  17  N.  E.  171,  115  Ind.  22. 

[d]    (Sap.  18S8) 

A  railroad  company,  which  has  bought  and 
paid  for  its  riftht  of  way,  must  still  pay  for  an 
upheaval  of  adjoining  land  caused  by  its  subse- 
quent construction  in  a  marshy  place  of  a  fill 
which  has  spread  beyond  the  limits  of  the  right 
of  way.— Itoushlange  t.  Cliicago  &  A.  Ky.  Co., 
U5  Ind.  100,  17  N.  B.  198. 

[•]    (Sbp.  1891) 

'  A  complaint  alleged  that  defendant  railroad 
eoiDpany  was  proceeding  to  lay  a  track  within 
eight  feet  of  the  curbstone  in  the  street  in  front 
of  plaintiFs  premises,  while  the  ordinance  au- 
thorizing the  use  of  the  street  directed  the  road 
to  be  located  15  feet  from  the  curbstone,  and  to 
raise  the  grade  of  the  street  above  the  establish- 
ed grade,  which  It  had  no  right  to  do,  obstruct- 
ing the  street,  and  entirely  cutting  off  plaintiEFs 
only  means  of  ingress  and  egress  by  wheeled  ve- 
hicles, endangering  her  property  by  fire,  and 
the  lives  of  her  family,  obstnicting  the  natural 
flow  of  the  water,  and  turning  it  up«n  her  prem- 
Ibcb.  Beid,  that  it  stated  a  case  of  special  dam- 
age not  suffered  by  the  public  in  general,  and 
showed  the  right  to  an  injunction.— Chicago,  St. 
I*  &  P.  R.  Co.  V.  Eisert,  127  Ind.  15S,  26  N. 
E.  759. 

m  (Sap.  IMS) 
Under  Bams'  Rev.  SL  1001,  1  5153,  subd. 
S,  authorizing  a  railroad  company  to  construct 
itt  road  across  any  stream  of  water,  "so  as  not 
to  interfere  with  the  free  use  of  the  same, 
which  the  route  of  its  road  shall  intersect,  in 
mch  a  manner  as  to  afford  security  for  life  and 
property,  but  the  corporation  shall  restore  such 
stream  •  •  *  to  its  former  state  or  in  a 
■offident  manner  not  to  unnecessarily  impair 
its  usefulness,"  etc.,  a  railroad  company  con- 
■tmcting  its  road  across  a  stream  so  as  to  com- 
pletely fill  it  up,  and  digging  a  ditch  to  carry 
off  the  water,  is  not  Uaible,  in  the  absence  of 
willfulness  or  negligence,  for  damages  arising 
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from  the  water  overflowing  the  adjoining  land 
because  in  the  construction  of  its  embankment 
it  permitted  dirt  to  fall  into  the  ditch  and  ob- 
struct it  so  as  to  prevent  the  water  from  flow- 
ing therein.— Cleveland.  C,  C.  &  St.  U  By.  Co. 
v.  Wisehart,  67  N.  E.  993,  161  Ind.  208. 

[g]    (App.  1905) 

Bufns*  Ann.  St.  1901,  8  &153,  cL  S.  prorldet 
that  a  railroad  company  may  construct  its  road 
upon  or  across  any  water  course  or  canal  so  as 
not  to  interfere  with  the  free  use  of  the  same, 
in  such  manner  as  to  afford  security  for  life  and 
property,  but  that  it  shall  restore  the  water 
course  so  Intersected  to  Its  former  state,  or  in  a 
sufficient  manner  not  to  unnecessarily  impair 
Its  usefulness  or  Injure  its  franchises.  Beld, 
that  where  a  railroad  company  crossed  a  pub- 
lic drainage  ditch  it  was  not  authorized  to  place 
an  iron  pipe  of  smaller  dimensions  than  the 
ditoh  therein,  and  to  negligently  fill  up  the 
ditch,  except  as  to  the  capacity  of  the  pipe,  and 
build  an  embankment  over  and  around  the  same 
in  such  a  manner  that  the  water  was  caused  to 
back  up  and  flood  plaintitTs  land.— Pittsbui^. 
C,  C.  &  St  L.  Ry.  Co.  v.  Greb,  73  N.  E.  620, 
34  Ind.  App.  625. 

Where  a  railroad  company  crosstog  a  pub- 
lic drainage  ditch  placed  an  iron  pipe  smaller 
than  the  ditch  therein,  so  that  the  outlet  was 
higher  than  the  inlet,  and  filled  up  the  ditch 
except  as  to  the  capacity  of  the  pipe,  causing 
the  water  of  the  ditch  to  back  up  and  flood 
plaintiff's  land,  such  acts  constituted  a  nui- 
sance.—Id. 

Fob  Cases  fbou  Otueb  States, 

Ses  41  Crkt.  Dia.  R.  R.  H  230,  351-364. 
See,  also.  33  Cyc.  pp.  351-366. 

S  114.    Actions. 

Accrual  of  right  of  action,  as  affecting  llmita- 
tions,  see  Limitation  of  Actions,  S  55. 

Action  sounding  in  tort  or  contract,  see  Action, 
§  27. 

Application  of  general  statutes  of  limitation, 
see  Limitation  of  Actions,  $  32. 

By  life  tenants,  see  Life  Estates,  (  28. 

Damages  from  surface  waters,  see  Watebs  and 
Wateb  Coubses,  f  125. 

Evidence  admissible  by  reason  of  admission  of 
similar  evidence,  see  Evidence,  $  155. 

For  injuries  from  surface  waters,  see  Watebs 
and  Water  Coubses,  (  126. 

Necessity  of  instructions  as  to  amount  of  re- 
covery, see  Tbiai.,  {  216. 

Opinion  evidence  as  to  damages,  see  Evidence, 
i  407. 

Pleading  matters  of  fact  or  couclnsiotu,  see 

Pleading,  §  8. 
Right  of  vendee  to  sue,  see  Tbndob  and  Fub- 

CHASEB.  §  218. 

Statutory  new  trial,  see  New  TBtAL,  {  178. 

[a]    (Sap.  1354) 
In  trespass  against  a  railroad  company,  If 
the  record  does  not  show  that  the  injuries  were 
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done  by  tbe  company,  when  acting  under  their 
charter,  or  in  the  construction  of  their  road,  it 
will  not  he  presumed  that  they  vere  not  bo  com- 
mitted. Such  defense  must  be  pleaded. — Craw- 
fordsTlUe  &  W.  R.  Co.  v.  Wright,  6  Ind.  262. 

Fos  Cases  from  Other  States, 

See  41  Cent.  Dio.  R.  R.  H  305-371. 
See,  also,  33  Cyc.  pp.  367-379;  note,  44 
L.  IL  A.  565. 

S  lis.'  Mottve  power. 

Of  street  railroads,  see  Stbeet  Railsoadb,  | 

45. 

[a]     (Sap.  1910) 

A  city  may  prohibit  the  use  of  Bteam  in  pro- 
pelling cars  along  its  streets.— Grand  Trunk 
Western  Ry.  Co.  v.  City  of  South  Bend,  91  N. 
R  8U9,  denying  rehearing  tirand  Trunk  &  W. 
Ry.  Co.  T.  Same,  80  N.  E.  885. 

For  Cases  nou  Otheb  States, 
See  41  Cent.  Iho.  R.  R.  |  ZT2. 
See,  also,  33  Cyc.  p.  380. 

S116.  RoIIUk  stock. 

Liability  to  taxation,  see  Taxation,  |  146. 
Place  of  taxation  of  rolling  stock  and  equip- 
ment, Bee  Taxation.  {  280. 

Fob  Cases  ntoH  Otheb  States, 
See  41  Cent.  Dio.  R.  R.  S  373. 
See,  also,  33  Cyc.  p.  880. 

Vn.  BALES,  IfABlSB.  TlEUkFFIC  OON- 
TBAOTS.  AMD  OOMSOUDATIOH. 

Acts  of  railroad  company  ground  for  forfeiture 
of  charter,  see  ante,  {  32. 

Effect  on  right  to  public  aid,  see  ante,  8  39. 

Ownership,  possession,  and  control  of  railroad 
ns  affecting  liability  for  injuries  from  opera- 
tion, see  post,  SI  256-273. 

{118.  Power  to  trusfor  fraaobises  or 
property  la  seneraL 

[a]  (Sop.  im) 
A  railroad  company  has  no  power  to  trans- 
fer one  division  of  its  road  to  the  injury  of  an- 
other division  of  the  same  road,  or  to  sell  the 
exclusive  right  to  convey  passengers  and  freight 
over  a  portion  of  its  road,  unless  authorized  by 
statute:  and  such  power  is  not  conferred  by 
Act  Feb.  23.  1853  (1  Gav.  &  H.  St  p.  526),  en- 
titled "An  act  to  authorize  railroad  companies 
to  consolidate  their  stock  with  the  stock  of  rail- 
road companies  in  this  or  in  an  adjoining  state, 
and  to  connect  tbeir  roads  with  the  roads  of 
said  companies,"  etc.,  and  providing  (section  3) 
that  a  railroad  company  "shall  bare  the  power 
to  make  such  contracts  and  agreement  with  any 
tdich  railroad  constructed  in  an  adjoining  state 
for  the  transportation  of  freight  and  passengers 
or  for  the  use  of  its  said  road  as  to  the  board  of 
directors  may  seem  proper."— Board  of  Com'rs 
of  Tippecanoe  Coanty  v.  Lafayette,  M.  &  B.  R. 
Co..  50  Ind.  85. 


For  Cases  fboh  Otheb  States, 
See  41  Cert.  Dio.  R.  R.  {  37& 
See,  tiaa,  88  dye  p.  381. 

1 121.  Powara  of  parmlUl  or  eompetlBK 

UaOB. 

M  <S«p.l900) 

A  railroad  company  has  no  right  to  lease 
and  surrender  the  control  and  use  of  all  its  cor- 
porate property  and  franchises  to  another  com- 
pany operating  a  competing  line,  in  order  to  de- 
stroy competition.— Eel  River  R.  Co.  t.  Sute 
ex  reL  Elstler,  57  N.  E.  388,  155  Ind.  433. 

Bums.  Rev.  St  1894,  S$  5209-5215.  aa- 
thorizing  railroad  companies  to  lease  intersect- 
ing and  continuous  lines,  does  not  permit  a  rail- 
road company  to  surrender  the  control  and  une 
of  all  its  corporate  property  and  franchises  qd- 
der  a  lease  to  a  rival  company  operating  a  par- 
allel road,  in  order  to  destroy  competition.- Id. 

tb]     (App.  1904) 

An  agreement  by  a  common  carrier  not  to 
furnish  sidings  to  atone  quarries  near  its  line 
is.  tike  an  agreement  not  to  locate  stations  or 
depots  vithin  prescribed  Umits,  against  public 
policy  and  Toid.— Chicago,  I.  A  L>.  Ry.  Co.  v. 
Southern  Indiana  Ry.  Co.,  70  N.  E.  8^  3S 
Ind.  App.  234. 

A  contract  between  competing-  railroad 
companies,  whereby  one  of  them  agrees  not  to 
run  any  traclcs  to  or  from  quarries  connected 
with  the  road  of  the  other  company  by  switch- 
es, nor  to  make  any  demands  for  the  use  of  the 
tracks  of  the  latter  company  leading  to  the 
quarries  for  the  shipment  of  stone  therefrom, 
nor  to  interfere  with  or  divert  the  benefits  de- 
rived to  the  latter  company  from  its  connection 
and  business  with  such  quarries,  the  purpose  of 
the  contract  as  expressed  therein  being  to  pre- 
serve to  the  latter  company  the  benefits  acquir- 
ed in  the  quarry  business,  is  void,  as  creating  a 
monopoly  and  destroying  competition — Id. 

Fob  Ca8e#  noM  Otheb  States, 

See  41  Cent.  Dig.  R.  R.  SS  381-385. 
See,  also,  10  Cyc.  pp.  291,  292,  33  Cyc. 
p.  384. 

S  123.  Consent  of  stoeUioldera. 

Ib]    (Sup.  1873) 

A  railroad  company  organized  to  maintain 
a  railroad  in  the  direction  of  Bloomington,  III., 
by  written  agreement  with  another  railroad 
company,  organized  to  construct  a  railroad  from 
BloominRton,  111.,  to  the  eastern  shore  of  that 
state,  conveyed  to  the  latter  company  for  99 
years,  the  exclusive  right  to  transport  passen- 
gers and  freight  over  that  part  of  the  road  of 
the  former  company  lying  between  Lafayette, 
Ind.,  and  the  western  state  line,  such  agree- 
ment l)eing  mode  by  the  direction  of  the  officers 
of  the  companies  without  the  consent  of  the 
stockholders.  The  latter  company  assigned  the 
agreement  to  another  railroad  company  operat- 
ing a  railroad  from  Ohio  to  Illinois  by  way  of 
Lafayette,  Ind.   Held,  that  an  action  would  lie 
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on  behalF  of  a  stockholder  of  the  fint-uamed 
railroad  company  without  previous  demand  by 
him  for  redress  on  the  directors  of  company 
and  refosal  by  them  against  all  the  companies 
for  an  injnnction,  and  to  declare  void  the 
agreement  and  aasigDment,  and  the  fact  that 
after  the  c<»nmeDcement  of  the  action  such  rail- 
road company  filed  a  cross-complaint  therein 
seeUos  the  same  relief  was  not  a  sufficient  an- 
swer on  behalf  of  the  other  two  companies  to 
the  original  complaint— Board  of  Com'rs  of 
Tippecanoe  County  t.  Lafayette,  M.  &  B.  R. 
Co^  50  Ind.  85. 

[b]  (Sap,i89fi) 
Where,  in  ft  suit  to  set  aside  a  railroad 
rooBolidation,  there  was  no  issue  as  to  the  vot- 
ing  of  the  necessary  stocli  to  effect  the  consoli- 
dation by  the  corporations,  it  would  be  preaum- 
rd  that  such  stock  was,  in  fact,  voted  in  view 
of  the  fact  that  directors  of  railway  companies 
are  given  power  to  enact  by-laws  covering  the 
disposition  of  the  stock,  property  and  business 
of  their  companies  by  Sev.  »t.  1881,  g  3897 
(Rev.  St  1804.  S  514T).— Bradford  v.  Frankfort 
St  U  ft  T.  R.  Co.,  40  N.  E.  741,  41  N.  E.  811). 
142  Ind.  383. 

Rev.  St  1894.  |  52Q7  (Rev.  St  1S81,  8 
3871).  ^oviding  that  any  railroad  corporation  tn 
the  state  may  consolidate  its  stock  with  that  of 
I  railroad  corporation  in  an  adjoining  state,  "up- 
OD  such  t«ins  as  may  be  hy  them  mutually 
agreed  upon,  in  accordance  with  the  laws  of  the 
adjinniog  state,"  does  not  require  that  a  meeting 
of  the  stockholders  of  a  corporation  in  the  state, 
called  to  act  on  a  pn^oeitlon  to  consolidate 
with  a  corporation  in  an  adjoining  state,  shall  be 
called  and  conducted  In  accordance  with  the 
laws  of  sudi  adjoining  state,  but  only  that  the 
tenos  of  consolidation  shall  not  conflict  with 
those  laws. — Id. 

Fob  Cases  fkou  Otheb  States, 
Ske  41  Cent.  Dio.  R.  R.  %  3Sd. 
See,  also,  33  Cyc.  p.  380. 

tlX5.  Sales. 

Necessity  of  sale  of  lands  taken  for  stock,  see 
ante,  f  15. 

Fob  Cases  fbom  Otiieb  States, 

See  41  Cent.  Dio.  R.  R.  |§  391-403. 
See,  also,  33  Cyc.  pp.  382-390. 

{ 129.    Rlchts  and  llablUtles  of  pnr- 

eluuers. 

M     (Smp.  18S8) 

Where,  in  an  action  against  a  railroad  com- 
pany for  damages  for  entering  on  land  and  us- 
ing it  as  a  track  for  a  railroad,  it  appears  that 
the  railroad  company  acquired  no  rights  from 
its  predecessor,  but  that  its  predecessor  was  a 
trespasser,  it  must  pay  all  the  damages  it  had 
indicted.— Indiana,  B.  &  W.  Ky.  Co.  v.  Allen, 
15  X.  E.  451,  113  Ind.  308,  3  Am.  St.  Rep.  OoO. 


lb]    (App.  1891) 

The  rule  that  a  person  who  is  about  to  pur- 
chase land  on  which  a  gate  for  a  railroad  in  he~ 
ins  constructed  is  thereby  warned  that  there  is 
some  claim  of  right  connected  therewith,  aud, 
if  he  fails  to  make  proper  inquiry  as  to  the  na- 
ture of  the  claim,  he  buys  at  his  peril,  is  ap- 
plicable to  the  purchase  of  a  railroad.— Toledo, 
St  Louis  ft  K.  C.  R.  Co.  v.  Fenstemaker,  29 
N.  B.  440,  3  Ind.  App.  151. 

Where,  at  the  time  of  the  purchase  of  a 
railroad,  the  purchaser's  predecessor  had,  in 
compliaoce  with  its  contract,  constructed  the 
proper  and  necessary  cattle  guards  and  wing 
fences  and  was  maintaining  the  same,  the  pur- 
chaser must  be  presumed  to  have  had  notice  of 
the  existence  of  the  crossing,  cattle  guards, 
and  wing  fences ;  the  same  being  on  and  in  a 
sense  part  of  the  railway  or  route  itself.— Id. 

[c]  (A».lStt) 
The  successor  of  a  zailroad  company  by 
purchase  Is  liable  for  damages  for  breach  of  a 
covenant  of  the  right  of  way  deed  to  its  prede- 
cessor, proii-iding  that  the  grantee  should  fence 
the  road  and  forever  maintain  the  same,  put 
In  cattle  guards  and  wagon  crosdngs  whenever 
demanded,  and  make  a  wagon  and  stock  pas- 
sageway under  the  road. — Toledo.  St.  Ij.  &  K. 
C.  R.  Co.  V.  Cosand,  6  Ind.  App.  222,  33  N.  E. 
251. 

tai    (App.  1896) 

Where  a  railroad  company  which  received 
a  deed  for  a  right  of  way  agreed  that  the  gran- 
tor should  have  the  under  crossing  at  the  place 
where  the  road  crossed  a  highway  on  the  gran- 
tor's lands  and  agreed  that  the  company  shoulil 
fence  the  railroad,  such  duties  were  continuing 
duties  under  the  contract  and  binding  on  the 
railroad  company's  successor. — Lake  Erie  &  W. 
R.  Co.  V.  Lee.  41  N.  E.  1053,  14  Ind.  App.  328. 

[e]     (Sup.  1898) 

A  stipulation  in  a  deed  of  the  property  of 
a  railroad  company  to  another  railroad  com- 
pany "subject  to  a  certain  liability  in  no  event 
to  exceed  96,000,  growing  out  of  a  specified 
suit,"  constitutes  an  assumption  only  of  the 
^000  of  the  claim  If  the  liability  exceeds  such 
amount  and  not  of  the  full  liability  of  the  gran- 
tor in  such  suit — Citizens*  St.  Railroad  Co.  v. 
Kobbins,  42  N.  E.  916,  43  N.  E.  640,  144  Ind. 
671. 

tn  (App.  1900) 
A  complaint  stated  that  plaintiff's  remote 
grantor  conveyed  a  railroad  right  of  way  over 
certain  land  to  defendant  company's  grantor; 
that,  by  mutual  mistake,  the  deed,  which  was 
recorded,  did  not  convey  a  part  of  the  right  of 
way;  that  defendant's  grantor  agreed  to  con- 
struct and  maintain  an  underground  crossing 
on  the  right  of  way  conveyed,  as  part  of  the 
consideration  for  such  conveyance,  and  such 
crossing  was  constructed  and  maintained  on 
the  part  of  the  premises  not  included  in  the 
deed  by  mistake,  until  closed  by  defendant. 
Held,  that  the  complaint  did  not  state  suffi- 
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cienC  facta  to  support  an  action  for  damages  for 
closing  sodb  my,  as  the  recorded  deed  was  not 
notice  to  defendant  of  its  liability  to  maintain 
a  imning  on  lands  not  inelnded  tiierein.— Lake 
Erie  &  W.  B.  C&  T.  Hofr,  SO  N.  E.  925,  25  Ind. 
App.  239. 

M  (App.  1904) 
A  railroad  company  bouglit  a  right  of  way 
from  plaintiff,  and  agreed  as  part  of  the  con- 
sideration to  construct  and  maintain  fences, 
cattle  guards,  and  farm  crossings.  The  deed 
and  contract  were  duly  recorded.  ,  Thereafter 
the  company  built  Its  railroad  on  the  right  of 
way,  and  partly  performed  the  contract,  when 
it  sold  all  of  its  property  to  defendant  Held, 
that  the  promises  constituted  covenants  which 
passed  with  the  land,  and  the  purchaser  became 
bound  to  perform  the  contract. — Chicago  &  S.  R 
Ry.  Co.  T.  McEwen,  71  N.  R  926.  35  Ind.  App. 
251. 

[b]  (App.  1906) 
A  railroad  company  constructing  its  road 
without  reference  to  the  restriction  imposed  by 
Bums*  Ann.  St.  1901,  %  5153,  requiring  a  rail- 
road crossing  a  stream  to  do  so  In  a  manner 
to  afford  security  for  property,  etc.,  cannot  by 
a  conveyance  to  another  railroad  company  con- 
vey a  greater  right  than  it  possessed,  nor  can 
it  thereby  relieve  the  grantee  from  the  perform- 
ance of  the  statutory  duty. — Graham  v.  Chicago, 
I.  &  Ij.  By.  Co.,  77  N.  E.  57,  1055,  S»  Ind. 
App.  204. 

Under  Bums'  Ann.  St  1901,  |  5153,  a 
railroad  company  is  liable  for  damages  for  the 
continuance  of  an  obstruction  of  a  water  course 
though  its  predecessor  created  the  obstruction. 
-M. 

For  Cases  pbou  Otiirb  States, 

See  41  Cent.  Dia.  R.  B.  SS  392,  393,  399- 
403. 

See,  also,  33  Cyc  pp.  388-300. 
{130.  IiflMes. 

Condemnation  1^  leasee,  see  Eminent  Dovain, 
I  10. 

Power  of  parallel  and  competing  linps,  see  ante, 
S  121. 

Fob  Cases  fboic  Other  States, 

See  41  Cent.  I>ig.  R.  R.  H  404-433. 
See,  also,  33  Cyc.  pp.  391-409;   note,  58 
Am.  St  Bep.  147. 

1 134.           RlKhts  and  lUblUtlas  of  las- 
son  and  IcMoos. 

Liability  for  injuries  incident  to  operation  of 
roads,  see  post,  |  259. 

[S]  (SWP.188&) 
Where  a  lease  of  property  by  a  railroad 
company  for  a  year  contains  collateral  stipula- 
tions which  might  have  been  performed  after 
the  expiration  of  the  first  term  and  the  lessee 
was  permitted  to  hold  over,  such  stipulations 
were  made  continuous  by  the  implied  consent 


of  the  parties.— New  York,  C.  &  St  L.  Ry.  Co. 
T.  Randall,  26  N.  E.  122,  102  Ind.  453. 

n>]  <8«p.U«) 
Elliott's  Supp.  I  1088,  provides  a  penalty 
against  "every  corporation,  company,  or  per- 
Bon  operating  a  railroad  within  this  state"  for 
failure  to  give  blackboard  notices  of  the  time 
fbr  the  arrival  of  passenger  trains  at  certain 
stations.  Beld,  that  penalties  Incorred  l^^  the 
lessee  of  a  railroad  in  operating  the  same  do 
not  attach  to  the  lessor  railway  company.— 
State  T.  Pittsbui^h,  C,  C.  &  St.  L.  By.  Co., 
135  Ind.  578,  35  N.  E.  700. 

Fob  Cases  fboh  Other  States, 

See  41  Cent.  Dig.  R.  B.  §§  423-433. 
fiee,  also.  33  Cyc  pp.  405-409;  note,  48 
Am.  Bep.  680. 

1 140.  CoasoUdatlon. 

Affecting  right  to  appeal,  see  Appeal  and  Ei. 
BOB,  8  150. 

Combinations  to  control  transportation  in  viola- 
tion of  anti-trust  laws,  see  Monopolies,  | 
10. 

Consent  of  stockholders,  see  ante,  |  123. 
Effect  as  to  grant  of  public  aid,  see  ante,  {  39l 
Right  of  consolidated  company  to  exercise  pow- 
er of  eminent  domain,  see  Eminent  Domaut, 
i  10. 

Fob  Cases  fbom  Other  States, 

See  41  Cent.  Dig.  R.  R.  §S  392,  393,  44*- 
455. 

See,  also,  33  Cyc.  pp.  4^2-441;  note.  45  L. 
B.  A.  271. 

%  141.  —  Power  to  aoBsolldat*. 

[a]  (Svp.  1907) 
TTnder  the  express  provisions  of  Acts  lS-53, 
p.  107,  c.  86  (Bums'  Ann.  St.  1001,  S  .1202). 
the  right  of  consolidation  so  provided  applies  to 
railroads  organized  after,  as  well  as  before,  the 
eoactment  of  the  statute. — Smith  v,  Cleveland, 
C.  C.  &  St  L.  By.  Co..  170  Ind.  382,  81  N.  B. 
SOL 

Under  the  repress  provisions  of  Acts  1853. 
p.  105,  c  85  (Bev.  St  1881.  |  3071),  a  railroad 
company  organised  in  this  state  may  consoli- 
date with  another  organised  in  an  adjoining 

state.— Id. 

The  fact  that  Acts  1853,  p.  105,  c  85  (Rev. 
St  1881,  8  3971),  speaks  of  the  making  of  one 
joint-stock  company  of  the  "two"  roads  thus 
connected,  does  not  prevent  the  consolidation  of 
more  than  two  roads,  since,  as  a  consolidated 
company  may  recoosolidate,  it  would  make  no 
substantial  difference  whether  the  consolidation 
was  accomplished  by  successh'e  acts  or  by  one 
concurrent  agreement,— Id. 

The  purpose  of  Bums'  Ann.  St  1901,  f 
5215,  providing  that  a  railroad  may  not  con- 
solidate with  any  railroad  built  equipped,  or 

operated  within  the  state  which  may  cross  or 
intersect  its  line,  was  to  prevent  the  absorption 
of  competing  lines,  and  it  does  not  apply  where 
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the  contiguity  or  interaection  is  at  a  tennlnal 
point  of  the  road  eonsolidated.— Id. 

A  railroad  company  is  not  precluded  from 
consolidating  with  another  company  under  Acts 
1853,  p.  105,  c  85  (Rev.  St.  1881,  S  3971),  pro- 
Tiding  for  the  consolidation  of  a  railroad  com- 
pany with  another  company  organized  in  an 
adjoining  state,  by  the  fact  that  it  was  the 
product  of  a  prior  consolidation,  since  the  power 
of  consolidation  conferred  is  not  exhaasted  by  a 
single  exercise. — Id. 

Fob  Cases  from  Other  States, 
See  41  Cent.  Dig.  B.  R.  5  443. 
See,  alBO,  33  Cyc.  pp.  423-42& 

1 142.  —  Aereements  and  prooeedlnirs. 

[a]  (Sup.  1895) 

Where  a  stockholder  and  the  corporation 
which  Toluntarily  became  incorporated  with  an- 
other participated  in  all  the  necessary  proceed- 
ings in  sacii  consolidation,  and  permitted  the 
de  facto  conmration  so  formed  to  control  the 
corporate  hnsineas  and  property,  and  third  per- 
sons to  purchase  the  mortgage  bonds  of  the  new 
company,  and  to  acquire  other  ri^ts  and  inter- 
ests baaed  on  the  existence  of  the  de  facto  cor- 
poration, the  fact  that  the  stockholder,  ftt  a  fore- 
closure sale  under  the  mortgage  bonds  issued  by 
the  de  facto  company,  notified  purchasers  that 
be  would  contest  the  consolidation,  does  not  pre- 
rent  the  stockholder  and  the  corporation  from 
being  estopped  to  attack  such  consolidatioa. — 
Bradford  v.  Frankfort,  St.  L.  A  T.  R.  Co.,  142 
ioiL  383,  40  M.  B.  741,  41  N.  B.  819. 

[b]  rSmp.  18H) 

In  an  action  by  the  state  to  recover  fees 
from  railroad  companies  for  the  filing  of  articles 
of  consolidation  (Acts  1891,  p.  84,  S|  1,  2),  it 
appeared  that  an  agent  of  the  companies  applied 
to  the  secretary  of  state  to  file  and  record  arti- 
cles of  consolidation,  bat  that,  on  being  informed 
of  the  amount  of  the  fees  leqaired,  he  refused  to 
pay  the  same,  and  left  the  office,  carrying  the 
papers  with  bim,  with  the  consent  of  the  deputy 
secretary  of  state.  Bt^d,  tbat  the  articles  were 
not  filed.— State  v.  Chicago  &  B.  I.  R.  Co.,  145 
Ind.  229,  43  N.  E.  22G. 

Under  AcU  ISOl,  p.  84,  §8  1,  2,  providing 
tliat  the  secretary  of  state  shall  charge  certain 
fees  for  filing  and  recording  an  agreement  of  rail- 
road companies  to  consolidate,  and  providing  that 
be  shall  "neither  file  nor  record  any  of  the  arti- 
cles •  *  •  unless  ail  the  fees  for  filing  are 
first  paid,"  the  payment  of  the  fees  is  a  condi- 
tion precedent.— Id. 

[e]     <9ap.  1907) 

Irregularities  in  the  proceedings  for  the 
consolidation  of  railroads  have  no  greater  effect 
tlian  to  render  the  consolidated  company  a 
merely  de  facto  corporation.— Smith  v.  Cleve- 
hind,  C,  C.  &  St.  L.  R.  Co.,  170  Ind.  382,  81 
X.  E.  501. 

Bums'  Ann.  St.  1901,  {  5252.  providing 
that,  whenever  two  or  more  railroad  companies 


unite  under  a  common  name,  they  shall,  upon 
its  adoption,  cause  a  copy  of  the  resolutions  of 
their  boards  of  directors  to  be  recorded  in  the  re- 
corders' offices  of  the  different  counties  tbrongh 
which  the  road  may  run,  relates  only  to  the 
union  of  two  roads  under  a  common  name  for 
the  purpose  of  operation  within  the  state,  and 
not  to  a  consolidation  and  merger  of  the  capital 
stock  of  companies.— Id. 

Fob  Cases  from  Other  States, 

See  41  Cent.  Dig.  R.  R.  K  444-447. 
See,  also.  33  Cyc  pp.  428-430. 

f  143.  — —  Operation  and  aCe«t. 

Rights  and  remedies  of  dissenting  Btockholdeis, 
see  CoRPOBATiONS,  I  584. 

[a]  (Sud.  1S95} 
A  notice  given  by  one  of  the  stockholders 
of  a  corporation  which  was  consolidated  with 
others  at  the  time  of  a  foreclosure  sale  of  cer- 
tain of  its  assets  that  he  held  paid-up  stock  of 
the  company;  that  he  bad  paid  taxes  voted  in 
aid  of  the  construction  of  the  road;  that  the 
consolidation  was  illegal;  and  that  be  would 
contest  its  validity,  but  pointing  out  no  defects 
except  those  which  both  be  and  the  corporation 
were  already  estopped  to  assert — was  ineffective 
to  establish  the  invalidity  of  the  bonds  as 
against  the  mortgage  bondholders  and  purchas- 
ers.—Bradfoi^  T.  Frankfort.  St.  Louis  &  T.  R. 
Co..  40  N.  D.  741.  41  N.  E.  819,  142  lod.  883. 

[b]  (S11P.1MIT) 
The  consolidation  Of  two  or  more  railroad 
corporations  pursuant  to  the  laws  of  different 
states  results  in  the  formation  of  one  corpora- 
tion, which  is  regarded  as  a  domestic  corpora- 
tion in  each  of  the  states  whose  laws  are  fol- 
lowed in  effecting  the  consolidation.— Smith  t. 
Cleveland,  C,  C.  &  SL  L.  Ky.  Co.,  170  Ind. 
382,  81  N.  E.  501. 

In  the  absence  of  restrictions,  authority  to 
consolidate  confers  upon  the  resultant  corpora- 
tion all  the  powers,  franchises,  rights,  obliga- 
tions, and  duties  of  the  constituent  companies. 
—Id. 

Fob  Cases  vbou  OniEB  States, 

See  41  Cent.  Dio.  R.  R.  ft  392,  448-4S0. 
See,  also.  33  Cyc  vp.  431-437. 

S  144.           BiBhts  and  lUUUtlaa  of  pw- 

tles. 

Effect  of  consolidation  on  liability  for  injuries 
from  operation  of  road,  see  post,  |  203. 

[al     (Sap.  1866) 

The  legislature  passed  an  act  authorizing 
the  consolidation  of  two  railroad  companies  un- 
der their  charters.  After  the  act  took  effect,  A. 
subscribed  to  the  stock  of  one  of  them.  After 
the  consolidation,  A.  was  sued  by  the  new  com- 
pany for  the  amount  of  his  stock.  Held,  that 
he  was  liable,  and  this  whether  the  consolida- 
tion took  place  with  bis  knowledge  and  consent, 
or  not.— Sparrow  t.  Eransrille  ft  G.  R.  Co.,  7 
Ind.  309. 
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[b]  When  tbe  state  conseQtB  to  tke  consolida- 
tion of  two  railroad  companies  by  an  act  of  the 
legislature,  tbe  act  of  the  companies  In  making 
it  is  not  Told,  though,  if  done  without  bis  con- 
sent, a  stockholder  Is  dlschan^  from  his  sub- 
scription.—(Sup.  1857)  McCray  v.  Junction  R. 
Co..  9  Ind.  358;  (1859)  Martin  v.  Same.  12 
Ind.  805. 

[c]  ConsoIidati(Hi  of  corporations,  without  con- 
tent of  the  stockholders,  releases  nonconsentlng 
stodcholders  fnan  subscriptions.— (Sap.  1858) 
Booe  T.  Junction  R.  Co..  10  Ind.  93;  (1859) 
Martin  v.  Same,  12  Ind.  605. 

[d]  (Sap.  1S68) 

^e  property  of  one  conaoHdattng  railroad 
company  may  be  mortgaged  for  its  own  debts, 
even  after  the  coDSolidatlon.— Wright  t.  Bundy, 
11  Ind.  308,  409. 

[e]  rSvp.lSSS) 

A  railroad  corporation  was  organized  under 
the  general  railroad  law  of  1852,  which  law 
was  by  its  terms  liable  to  "be  amended  or  re- 
pealed Bt  tbe  discretion  of  the  legislature."  The 
defendant  subscribed  for  stock  in  this  company 
on  February  24,  1853.  At  about  the  same  time 
an  act  authorizing  the  conaolidation  of  com- 
panies was  passed.  Tbe  corporation  in  question 
consolidated  with  another,  and  it  also  appeared, 
from  its  articles  of  association,  that  such  con- 
solidation was  merely  carrying  out  the  purpose 
of  its  organization.  Held,  that  the  defendant 
was  not  exonerated  from  his  subscription. — 
Hanna  v.  Cincinnati  &  Ft.  W.  R.  Co.,  20  Ind. 
30. 

[f]  (Sap.  1863) 

K.  recovered  judgment  against  two  consoli- 
dated railroad  companies.  After  rendition 
thereof  the  court  dissolved  tbe  consolidation. 
K.  then  moved  for  execution,  and  notified  both 
companies  of  bis  motion.  Held,  that  the  notice 
was  sufficient,  that  the  validity  of  K.'s  judg- 
ment was  not  impaired  by  the  dissolution,  and 
that  he  was  entitled  to  his  execution.— Kctcham 
V.  Madison,  I.  &  P.  R.  Co.,  20  Ind.  2G0. 

[g]  (9np.  1863) 

Respective  railroad  companies  of  Indiana 
and  Ohio  were  consolidated  under  the  name  of 
the  Ohio  company.  The  consolidation  was  ef- 
fected under  the  laws  of  these  states,  neither  of 
which  directly  gave  to  the  other  jurisdiction 
over  the  property  of  the  companies.  The  In- 
diana company  had  already  issued  first  mort- 
gage bonds,  which  were  afterwards  guarantied 
by  tbe  Ohio  company.  By  the  articles  of  con- 
solidation the  companies  agreed  that  the  corpo- 
rate name  and  franchises  of  the  Ohio  company 
should  be  kept,  except  so  far  as  modified  by  the 
enlarged  interest  of  the  company  and  by  the 
laws  of  Indiana;  that  the  property  and  fran- 
chises of  the  Indiana  company  were  passed  to 
the  Ohio  comitany;  that  its  organization  and 
name  should  cease;  and  that  its  debts  should  be 
paid  by  the  Ohio  company.    Before  the  coosoli- 


datiim,  the  original  Ohio  company  had  issued 
bonds,  for  the  payment  of  which  a  lien  existed 
on  Its  road,  and  after  the  consolidation  It  issued 
other  bonds,  securing  them  by  a  Hen  on  the 
whole  road.  The  first  bondholders  of  the  orig- 
inal Indiana  company  sought  to  foreclose  their 
mortgage  by  a  suit  against  the  Ohio  company. 
Held,  that  the  consolidation  effected  at  least  a 
transfer  of  tbe  property  of  the  Indhina  com- 
pany to  the  Ohio  company,  and  hence  the  snit 
was  properly  brought.— Elaton  &  H.  R.  Ca  v. 
Hunt,  20  Ind.  457;  Vamum  v.  Same,  Id.  4(>S. 

[h]    (Sap.  1SS3) 

The  R.  Railroad  Company  of  Indiana  Is- 
sued twuds  secured  by  mortgage  to  a  trustee 
which  were  guaranteed  by  the  E-  Railroad  Com- 
pany of  Ohio.  The  former  company  issued  other 
bonds  secured  by  a  second  mortgage  on  its  road 
to  the  same  trustee.  Afterwards  such  railroads 
which  met  at  the  state  line,  were  consolidated 
as  the  E.  Railroad  Company.  Under  the  re- 
spective laws  of  such  states,  neither  one  directly 
gave  to  the  other  jurisdiction  over  the  property 
of  the  companies.  The  articles  of  consolidation 
provided  that  the  corporate  name  and  franchis- 
es of  the  E.  Company  should  be  kept  except  so 
far  as  modified  by  tbe  enlarged  interest  of  the 
company  and  by  tbe  laws  of  Indiana,  and  that 
it  should  have  all  the  properly  and  franchises  of 
the  R.  Company,  whose  organization  and  name 
should  cease,  and  whose  debts  should  be  paid 
by  tbe  E.  Company.  Before  tbe  consolidation 
the  original  E.  Company  issued  bonds,  for  the 
payment  of  which  liens  were  made  on  its  road, 
and  after  tbe  consolidation  issued  other  l>onds 
securing  them  by  lien  on  tbe  entire  road.  An 
action  was  commenced  by  the  first  mortgage 
t>ondholders  of  the  R.  Company  to  foreclose 
their  mortgage  against  the  consolidated  com- 
pany. Held,  that  the  transfer  of  the  bonds  to 
the  plaintiffs  by  the  E.  Railroad  Company,  to 
which  they  had  been  transferred  with  tbe  other 
property  of  tbe  R.  Railroad  Company,  was  not 
illegal  because  they  had  before  maturity  been 
put  into  circulation  by  the  latter  company,  into 
whose  control  they  had  returned  before  the  con- 
solidation.—Eaton  &  B.  R.  Co.  T.  Hant,  '20  Ind. 
457. 

[I]  (Sttp.1863) 
Subscription  to  the  capital  stock  of  rail- 
road companies,  made  since  tbe  taking  effect  of 
Act  Feb.  23,  1853,  authorizing  the  consolidation 
of  such  companies,  will  not  be  dlsctiarged  or  in- 
validated by  the  subsequent  consolidation  of  the 
company  In  which  they  are  made,  but  they  will 
be  held  to  have  been  made  with  reference  to 
said  law.— Bish  v.  Johnson,  21  Ind.  299. 

[j]  A  consolidated  corporation,  formed  out  of 
several  independent  railroad  corporations,  is  lia- 
ble for  tbe  debts  of  each  absorbed  corporation.— 
(Sup.  1808)  Indianapolis,  C.  &  L.  R.  Co.  v. 
Jones,  29  Ind.  465,  95  Am.  Dec  654;  (1872) 
Columbus,  G.  &  I.  C.  B.  Co.  t.  Powell,  40  Ind. 
37. 
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[k]  (Sop.  1869) 
A  railroad  compaar  formed  by  the  consoli- 
dation  of  two  companies  succeeds  to  all  the 
rights  of  each  of  the  corporatlona  of  which  it 
19  composed,  and  may  compromise  and  settle 
a  claim  against  one  of  them,  and  maintain  an 
action  to  enforce  the  settlement.— Paine  t.  Lake 
Erie  &  L.  R.  Co..  31  Ind.  283. 

ni  (Sup.  1889) 
Where  one  railroad  company  goes  entirely 
out  of  existence  by  being  consolidated  with  an- 
other, if  no  arrangements  are  made  respecting 
the  property  and  liabilities  of  the  first  company, 
the  new  company  will  succeed  to  all  the  prop- 
erty and  be  answerable  for  all  the  liabilities.— 
LomsTille,  N.  A.  &  C.  Ry.  Co.  v.  Boney,  117 
Ind.  501.  20  N.  B.  432,  3  L.  R.  A.  435. 

Where  a  railroad  company  is  consolidated 
with  another,  its  land  vests  In  the  latter.— Cash- 
man  T.  Brownlee,  128  Ind.  266,  27  N.  B.  560. 

[D]  (Sap.  1894) 
A  consolidated  railroad  company  composed 
of  a  company  organized  under  the  Indiana  laws 
and  a  company  organized  under  the  laws 
of  another  state  has  all  the  rights  held  by  the 
company  organized  in  Indiana.— Pittsburgh,  C, 
C  &  St.  L.  Ry.  Co.  T.  Harden,  87  N.  B.  324, 
137  Ind.  480. 

For  Cases  rsou  Other  States. 

See  41  Cekt.  Diq.  R.  R.  8S  392,  803.  451- 
455. 

See.  also,  33  Cyc.  pp.  437-441. 


Tm.  IMOEBTEDNESS.  BEOURITIEfl, 
UENS,  AMD  MOBTOAOEB. 

Effect  of  consolidation  of  companies,  see  ante, 
I  144. 

Personal  Judgment  against  railroad  company 
in  action  to  enforce  asseasment  for  public 
improvements,  see  Municipax,  Gobpoba- 
Tioits,  i  66. 

U)  NATURE  AND  EXTENT  OP  LIA- 
BILITIES. 

Appellate  jurisdiction  of  action  to  declare  lien 
on  railroad  property  as  dependent  on  whether 
coQStilntional  question  is  involved,  see 
CouBTS.  §  220(7). 

Snbjecto  and  titles  of  acts,  see  Statutes,  § 
US. 

]  146.  IiiabUitlea  on  eontrmets  tm  gem- 
eraL 

Authority  of  agents  of  company  to  make  con- 
tracts, see  ante,  |  17. 

W  (Snp-UST) 
A  contract  entered  into  by  a  railroad  com- 
pany,  before  the  completion  of  its  line,  for  the 
carriage  of  freight,  is  not  necessarily  ultra  vires 
Dor  invalid;  and,  where  it  has  been  so  far  ex- 


ecuted that  the  company  has  received  Its  ben- 
efits, it  cannot,  while  retaining  such  benefits, 
assert  that  It  had  no  power  to  make  the  con- 
tract.—Louisville,  N.  A.  ft  G.  Ry.  Co.  v.  Flan- 
agan. 113  Ind.  488,  14  N.  E.  S70.  3  Am.  St. 
Rep.  674. 

Fob  Cases  fbom  Otheb  States, 
See  41  Cent.  Dia.  R.  R-  J  45& 
See,  also,  33  Cyc.  p.  442. 

S  148.  MaJdng  and  ImdoTsement  of  ne- 
K<itl«ble  iastnunsBts. 

[a]  (Sup.  1858) 
A  railway  company  chartered  for  the  spe* 
clfic  purpose  of  constructing  a  railroad  between 
two  points  to  connect  with  a  railroad  company 
of  another  state  without  having  the  express 
power  to  execute  bills  and  notes  has  the  power 
to  make  bills  and  notes  necessary  or  proper  in 
carrying  through  the  'undertaking,  but  It  can- 
not execute  accommodation  paper  or  paper  to 
aid  in  undertaking  not  contemplated  by  the 
charter,  and  snch  paper,  if  executed,  will  be 
void  in  the  hands  of  an  assignee.— Smead  t.  In- 
dianapolis, P.  &  C.  R.  Co.,  11  Ind.  101. 

Fob  Cases  fbom  Otheb  States, 
See  41  Cent.  Dig.  R.  R.  |  4G0. 
See,  also,  33  Cyc.  p.  443. 

i  140.  MaliltiK  and  issue  of  'luMds. 

Validity  of  bonds  tssned       consolidated  com- 
pany, see  ante,  S  144. 

Fob  Cases  fbou  Otheb  States, 

See  41  Cent.  Dig.  R.  R.  H  4C1-471. 
See,  also,  33  Cyc.  pp.  444,  454. 

S  ISStt           Mesotiatloa  and  sale. 

Sale  of  bonds  of  other  railroad  company,  see 
ante,  S  18. 

[a]     (Snp.  1853) 

The  bonds  of  a  railroad  company  are  not, 
it  seems,  exactly  governed  by  the  law  merchant, 
but  they  pass  by  delivery,  like  bank  notes,  so 
as  to  vest  a  complete  title  in  the  bona  lide  pos- 
sessor; and  they  are  entitled  to  all  the  priv- 
ileges of  commercial  paper.— Junction  R.  Co.  v. 
Cleneay.  13  Ind.  161. 

For  Cases  fbom  Otheb  States, 

See  41  Cent.  Dig.  R.  R.  SS  465,  4G6. 
See,  also,  33  Cyc.  pp.  447,  448. 

1 1S4.  Chiavanty  and  snntysUp. 

[a]  (Snp.  186S) 
A  railroad  company,  for  the  purpose  of  en- 
abling another  company  to  build  a  connecting 
road,  guarantied  the  latter*e  bonds.  Held,  that 
the  guarantor  was  liable  to  a  bona  fide  holder 
of  the  bonds,  although  its  charter  contained  no 
authority  to  make  an  accommodation  guaranty', 
as  it  was  within  the  corporate  powers  of  the 
guarantor  to  sell  and  guaranty  bonds  held  by  it 
in  the  usual  course  of  business,  and  as  the  guar- 
anty appeared,  on  its  face  and  from  a  circular 
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of  the  guarantor's  agent  -who  sold  the  bonds,  to 
be  such  8  contract  as  the  company  had  power 
to  make.— MadtHon  &  I.  ZL  Co.  t.  Norwich  Sav. 
Soc.,  24  Ind.  457. 

Fob  Cases  fbom  Otheb  States. 

See  41  Cest.  Dig.  R.  R.  §S  472,  4T3. 
See,  also,  33  Cyc.  pp.  455-457. 

§  159.  Iilens  for  labor  or  anppUei. 

Foreclosure,  see  post,  §§  ISO-MO. 
Liability  in  general,  see  ante,  I  HI. 
Umitation  of  aubcontractor  to  amount  payable 

under  principal  contract,  see  Meciianics' 

Liens,  S  164. 
Priorities,  see  post,  t  171. 

[a]    (Sui).  IfilO) 

The  right  to  a  Hen  is  not  a  merely  person- 
al privilege,  and  the  assignment  of  estimates 
for  amounts  due  contractor,  certified  to  by  the 
railroad  company  for  whom  the  work  was  done, 
and  of  the  contract  with  the  company,  carries 
the  right  of  lien  for  the  estimates,  and  for  work 
done  before  and  after  the  aBsignment.-^MidIand 
Ry.  Co.  T.  Wilcor,  122  Ind.  84,  23  N.  E.  50G. 

Act  March  6,  1883,  provides  that  contract- 
ors, subcontractors,  and  laljorers,  who  shall  fur- 
nish material  or  perform  labor  for  any  railroad 
corporation  whose  road  la  not  In  operation  over 
the  whole  line  thereof,  in  the  way  of  grading, 
building  embankments,  or  making  excavations 
for  a  track,  or  building  or  repairing  bridges  or 
trestle  work,  shall  have  a  lien  on  the  work  so 
performed.  Act  July  18,  1S85  (Elliott's  Supp. 
SI  lGOO-1704).  amending  and  explaining  the 
foregoing  act,  provides  that  a  lien  shall  be  on  a 
railroad  within  the  "county"  in  which  the  labor 
and  material  Is  performed  and  famished.  Held, 
that  the  act  of  1885  is  merely  explanatory  of 
the  act  of  1883,  and  does  not  profess  to  sweep 
away  any  rights  created  by  the  fonner  act,  or 
create  any  new  ones,  and  both  acts  must  be  con- 
sidered ti^lher  in  arriving  at  the  l^slative  in- 
tent expressed  in  the  former.— Id. 

Act  July  18,  18S5  (Elliott's  Supp.  {J  1699, 
1704),  amending  and  explaining  the  foregoing 
act,  provides  that  the  lien  shall  Ik  on  the  rail- 
road within  the  "county"  in  which  the  labor  and 
material  is  performed  and  furnished.  Held, 
that  the  legislature  did  not  intend  to  limit  the 
Hen  to  a  single  county,  and,  where  the  work 
extends  into  two  or  more  counties,  it  may  be 
enforced  in  any  one  of  the  counties  as  to  the 
entire  line  of  unfinished  road. — Id. 

Where  a  corporation  having  a  Hue  of  rail- 
road in  operation  to  a  town  or  city  within  a 
county  contracts  for  the  construction  of  a  part 
of  the  road  leading  from  such  town  or  city  to 
a  point  beyond  the  county  limits,  the  contract- 
ors may  acquire  a  lien  upon  the  part  which 
they  construct  or  aid  in  constructing,  though  a 
portion  of  it  Ues  within  the  county  in  which  a 
part  of  the  road  is  completed  and  in  operation. 
-Id. 


Where  a  line  of  railroad,  though  it  extends 
through  two  or  more  counties,  is  treated  in  the 
contract  and  in  the  performance  of  the  work 
under  the  contract  as  a  continuous  Hne  of  road, 
the  contractors  are  not  required  as  against  the 
railroad  company,  however  it  may  be  as  to 
mortgagees  or  judgment  creditors,  to  divide  the 
road  into  parts  corresponding  to  the  counties 
V  hioh  it  traverses,  and  enforce  the  lien  in  each 
county  separately,  and,  if  a  notice  is  filed  in 
each  county,  it  will  be  sufficient,  though  It  does 
not  divide  the  road  into  parts.— Id. 

Act  March  6,  1883,  provides  that  eontrac* 
tors,  snbctmtractors,  and  laborers,  who  shall  fur- 
nisb  material  or  perform  labor  for  any  railroad 
corporation  whose  road  is  not  In  operation  over 
the  whole  line  thereof,  in  the  way  of  grading, 
building  embankments,  or  making  excavations 
for  Ithe  trade,  or  bnilding  or  repairing  bridges 
or  trestlework,  shall  have  a  Hen  on  such  grad- 
ing, embankment,  or  excavation,  and  on  sndi 
bridges  or  trestleworic  as  they  may  have  built 
or  repair<>d.  Held,  that  it  was  the  Intent  of 
the  legislature  to  give  a  lien  on  the  railroad, 
and  not  on  mere  parcels  of  it— Id. 

[b]  (Sup.  1891) 
Where  a  lien  Is  obtained  on  a  railroad  by 
filing  such  notice  as  the  law  requires  in  one 
county,  the  lim  created  extends  to  the  fond  de* 
rivt>d  from  the  sale  of  the  entire  railroad  pur- 
sonnt  to  an  interlocntory  decree  rendered  after 
trial,  and  in  cases  where  the  parties  by  agree- 
ment submit  the  questions  to  the  court  for  trial 
attbe  Intermediate  hearing.— Farmers'  Loan  & 
Trust  Go.  T.  Canada  ft  St.  L.  Ry.  Co.,  26  N. 
B.  784,  127  Ind.  250,"  11  U  R.  A.  7^. 

The  acquisition  of  a  mechanic's  lien  results 
from  a  compliance  with  the  requirements  of  the 
statute,  and  is  not  effected  by  the  consequences 
which  flow  from  its  acquisition.— Id. 

A  day  laborer  employed  by,  and  a  man  who 
furnishes  material  to,  a  contractor  on  railroad 
construction,  are  not  subcontractors,  within  the 
meaning  of  the  lien  law. — Id. 

Where  a  lien  is  obtained  by  laborers  and 
materialmen  against  a  railrosd  ruDDing  contin- 
uously through  several  counties,  by  filing  such 
a  notice  as  the  law  requires  in  one  county,  the 
lien  extends  to  the  proceeds  of  a  sale  ot  the  en- 
tire road,  both  as  against  the  owners  and  mort- 
gagees of  the  road.— Id. 

[o]  (Ap».189&> 
The  Uen  given  by  Act  March  0.  1889,  |  6. 
to  persons  performing  labor  in  the  construction 
of  a  railroad,  is  measured  by  the  reasonable 
value  of  such  labor,  and  not  by  the  terms  of  the 
contract  between  the  laborer  and  the  contractor. 
—Chapman  t.  Elgin,  J.  &  E.  Ry.  Co.,  11  Ind. 
App.  632,  39  N.  E.  289. 

[d]    (App.  1S9S) 

Under  Rev.  Sl  1804,  %  72^,  providing.  In- 
ter alia,  that  all  persons  who  perform  work  of 
any  kind  in  the  construction  or  repair  of  a  rail- 
road, whether  under  a  contract  with  the  lail- 
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roid  or  witb  a  contractor  or  snbeontractor,  ihall 
hare  a  lien  upon  the  right  ot  way  aad  franchis- 
m  of  sc^  railroad,  a  laborer  who  performa  woric 
for  a  contractor  in  digging  a  well  at  the  stock 
yard  owned  by  a  railroad  company  Is  entitled  to 
a  lien  for  the  amount  dae  him  for  his  labor.— 
Wabash  R.  Co.  T.  Achemire,  49  N.  E.  835,  19 
Ind.  App.  482. 

[e]    (App.  1906) 

Burns'  Ann.  St.  1901,  |  7265,  proTiding 
that  persons  who  shall  furnish  work  or  mate- 
rial in  the  construction  of  a  railroad  shall  have 
a  lien  thereon,  gives  a  lien  for  materials  which 
go  into  the  construction  of  the  railroad,  so  as 
to  be  in  a  sense  incorporated  therein. — Cincin- 
nati, R.  &  M.  R.  R.  Co.  T.  Sbera,  36  Ind.  App. 
SIS,  73  N.  E.  293. 

A  person  famishing  coal  consumed  in  tbe 
operation  of  a  steam  shovel  used  by  a  contractor 
In  the  coostmction  of  a  railroad  is  not  entitled 
to  a  lien  on  the  right  of  way  and  franchises  of 
the  lailroad  company,  nnder  Burns*  Ana.  St 
1901,  S  T2C5.  giving  snch  lien  for  labor  or  ma- 
teriaia  u8ed  in  the  construction  or  repair  of  any 
nilroad.— Id. 

[tl  (App.  1905) 
Under  section  7265,  Bums'  Ann.  St.  1901 
(Acts  1SS9,  p.  257,  g  6),  giving  a  lien  for  labor 
performed  in  pursuance  of  a  contract,  with  any 
person  engaged  as  lessee,  contractor,  subcon- 
tractor, or  agent  of  a  railroad  company,  In  the 
work  of  constmcting  or  repairing  its  road,  a 
lien  may  be  had  for  any  work  done  in  pursu- 
ance of  an  authority  originally  emanating  from 
tbe  railroad  company.— Pere  Marquette  R.  Co. 
V.  Smith,  36  Ind.  App.  439,  74  N.  E.  545. 

M  (App.  l»0o) 
Bums'  Ann.  St.  1901,  {  72G5,  declares  that 
all  persons  who  shall  perform  labor  in  building 
bridges  or  other  stractures  in  the  construction 
or  repair  of  any  railroad,  whether  under  a  con- 
tract with  tbe  railroad  corporation,  or  a  con- 
tract with  any  person,  corporation,  or  company 
engaged,  as  leasee,  contractor,  subcontractor,  or 
agent  of  such  railroad  company,  in  constmct- 
ing or  repairing  any  such  railroad,  shall  have 
a  lien.  Held,  that  such  section  conferred  a  lien 
on  laborers  employed  for  railroad  construction 
by  a  subcontractor  in  the  second  degree;  such 
work  being  performed  in  pursuance  of  recog- 
nixed  authority  originally  emanating  from  such 
railroad  corporation.— Pere  Marquette  R.  Co. 
T.  Baerta,  74  N.  E.  51,  36  Ind.  App.  408;  Same 
T.  McGovero,  74  N.  E.  1128,  36  Ind.  App.  703; 
Same  v.  McCaoIIy,  74  N.  E.  1129,  36  Ind.  App. 
703;  Same  v.  Jones,  Id.;  Same  t.  Sharzinski, 
74  N.  E.  1129,  30  Ind.  App.  704;  Same  v, 
Enbsch,  Id.;  Same  v.  Nimmo,  Id.;  Same  t. 
Skaratb,  Id.;  Same  v.  Folk,  Id.;  Same  t.  Palm- 
er, Id. ;  Same  v.  Koch,  Id. ;  Same  t.  Black, 
74  N.  E.  1130,  36  Ind.  App.  704;  Same  v.  Mc- 
Mannis,  Id.;  Same  v.  Jones,  Id.;  Same  v.  Don- 
elly,  74  N.  E.  1130,  30  Ind.  App.  705;  Same  v. 
Swaason,  Id.;  Same  t.  Leslie,  Id.;  Same  r. 
Bellasty,  Id. ;   Same  v.  Locush,  Id. ;   Same  v. 


Baker,  Id.;  Same  t.  Gmnd,  74  N.  E.  1131,  3(> 
Ind.  App.  705;  Same  t.  Martenson,  Id.;  Same 
T.  Abo,  Id.;  Same  t.  Wonrles,  Id.;  Same  t. 

Philips,  Id. 

Where,  in  an  action  based  on  time  checks 
issued  to  railroad  constmction  laborers,  there 
was  evidence  that  the  checks  were  indorsed  by 
the  laborers  to  whom  issued,  and  purchased  by 
plaintiff  at  the  suggestion  of  the  maker,  it  was 
siifticient  to  show  an  assignment  of  the  laborers' 
claims,  with  their  right  to  a  lien.— Id. 

m    (App.  1906) 

Bams'  Ann.  St  1901,  {  7263,  giving  a  lien 
to  one  performing  labor  in  construction  of  a 
railroad  under  a  contract  with  a  subcontractor 
of  the  railroad  company,  extends  to  a  laborer 
of  one  havii^  a  subcontract  under  a  subcon- 
tractor.—Pere  Marquette  R.  Co.  v.  Bndth,  74 
N.  E.  545,  30  Ind.  App.  439;  Same  v.  Palmer, 
74  N.  E.  646,  36  Ind.  App.  703;  Same  t.  Mc- 
Govern,  74  N.  B.  1128,  36  Ind.  App.  703; 
Same  v.  McCaully,  74  N.  E.  1129,  36  Ind.  App. 
703;  Same  T.  Jones,  Id.;  Same  t.  Sharzinski, 
74  N.  fi.  1129,  36  Ind.  App.  704;  Same  t. 
Eubsch,  Id.;  Same  t.  Ninmio,  Id.;  Same  t. 
Skurath,  Id.;  Same  t.  Folk,  Id. ;  Same  t.  Palm- 
er, Id. ;  Same  t.  Eoch,  Id.;  Same  v.  Black, 
74  N.  E.  1130,  86  Ind.  App.  704 ;  Same  t.  Mc- 
Mannis,  Id.;  Same  t.  Jones,  Id,;  Same  v.  E>on- 
elly,  74  N.  E.  1130,  36  Ind.  App.  705 ;  Same- 
T.  >Swanson,  Id.;  Same  Leslie,  Id.;  Same  v. 
Bellasty,  Id.;  Same  t.  Locush,  Id. ;  Same  r. 
Baker,  Id. ;  Same  t.  Gmnd.  74  X.  E.  1131,  36 
Ind.  App.  705:  Same  t.  Martenson,  Id.;  Same 
V.  Abo,  Id. ;  Same  r.  Wonries,  Id.;  Same  v.. 
Philips,  Id. 

[1]  (App.  1908) 
Bums'  Ann.  St  1901,  {  7265,  giving  to- 
persons  who  perform  work  or  furnish  material 
in  the  construction  of  railroads  a  lien  for  the 
services  and  material  furnished,  was  intended 
for  the  sole  benefit  of  the  persons  named  in  the 
law,  and  under  section  7206,  providing  that  a 
person  desiring  to  acquire  the  lien  shall  give  no- 
tice of  his  intention  to  hold  it  by  causing  a  no- 
tice thereof  to  be  recorded  in  the  recorder's  of- 
fice in  the  proper  county,  no  lien  attaches  until 
the  required  notice  has  been  filed;  hence  an  as- 
signment of  such  a  claim  by  persons  perform- 
ing work  or  furnishing  material  made  before  a 
lien  is  perfected  carries  with  it  no  right  to  a 
lien.— Fleming  t.  Greener,  41  Ind.  App.  77,  83 
N.  E.  354. 

U]    (Snp.  1909) 

Mechanic's  Lien  Act  (Acts  1883,  p.  140,  c. 
115),  as  amended  in  1889  (Acts  1SS9,  p.  257, 
c.  123),  giving  a  lien  to  "mechanics,  laborers," 
etc.,  was  intended  to  protect  the  class  of  per- 
sons commonly  known  by  those  terms,  who  gen- 
erally personally  perform  the  work,  and  "labor- 
ers" does  not  embrace  "contractors";  and  hence 
section  12  of  the  act  (Bums'  Ann.  St.  1908,  tS 
8305),  giving  liens  to  persons  performing  work 
in  the  constmction  of  a  railroad,  etc.,  does  not 
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apply  to  contractors.— Indianapolis  Northern 
Traction  Co.  v.  Brennan,  87  N.  B.  215. 

[k]    (Sup.  1909) 

Burns'  Ann.  8t  1908,  S  830S,  giving  a  lien 
to  persons  performing  work,  etc..  in  construct- 
ing a  railroad,  does  not  give  subcontractors  a 
Hen  Iwcause  tliey  are  not  within  the  scope  of 
tilt'  title  to  the  act.— Cleveland,  C,  C.  ft  St.  L. 
Ry.  Co.  V.  De  Frees,  87  N.  B.  722. 

[1]     (Sap.  1909) 

Acts  1873,  p.  187,  C  78,  pKMding,  In  sec- 
tion 1,  that  all  persons  who  by  contract  with 
any  railroad  corporation  shall  perform  work  or 
labor  in  the  way  of  grading,  building  embank- 
ments, etc.,  for  the  track  of  any  railroad,  shall 
have  a  lien  on  such  grading,  etc.,  does  not  ap- 
ply to  a  contractor  who  performs  no  manual  la- 
bor himself,  but  who  employs  men  and  teams 
in  the  performance  of  his  contract  and  derives 
ills  compensation  from  the  profits  realised.  Re- 
hearing, 87  N.  R.  215.  denied.— Indianapolis 
Northern  Traction  Co.  v.  Brennan,  90  N.  E.  65. 

Em]    (Sap.  1909) 

Burns*  Ann.  St.  1008,  |  8306  (Bams*  Ann. 
St.  1901,  I  7205),  only  gives  a  lien  for  labor  or 
materials  famished  a  railroad  corporation  npon 
llie  right  of  way  and  franchises  of  snch  cor- 
poration and  upon  all  works  and  stractures 
mentioned  in  said  section  that  may  be  "upon 
the  right  of  way  and  franchises  of  snch  r^lroad 
wiHiin  the  limits  of  the  county"  In  favor  of  the 
person  perfbrming  the  woric  or  furnishing  the 
material,  and  does  not  create  a  personal  liabil- 
ity against  the  owner  of  the  property.  Rehear- 
ing, 87  N.  E.  719,  denied.- Fleming  v.  Greener, 
90  N.  E.  72. 

Before  any  lien  can  be  acquired  under 
Bums'  Ann.  St.  190S.  {  8305.  a  notice  of  in- 
tention to  hold  such  lien  must  be  recorded  iu 
the  recorder's  office  as  expressly  required  by 
section  S.SOO,  and,  where  no  such  notice  was 
given  before  labor  claims  against  railroad  com- 
panies were  assigned,  no  lien  on  the  railroads 
passed  to  the  assignees.- Id. 

For  Casbs  fbou  Otiieb  States, 

See  41  Cent:  Dig.  R.  R  ff  477,  48ft-5W. 
See,  also.  33  Cyc.  pp.  465-482;   note,  75 
C.  C.  A.  274. 

f  16S*  KortcBCM  mmA  trast  daada. 

Effect  of  consolidation  of  companies,  see  ante, 
I  144. 

Foreclosure,  aee  post,  H  180-200. 
Priorities,  see  post,  |  171. 
Right  to  mortgage  money  appropriated  to  aid 
railroads,  see  ante,  |  34. 

Fob  Cases  from  Other  States. 

See  41  Cent.  Dig.  R.  R.  fS  505-548. 
See.  also.  33  Cye.  pp.  483-520. 

1163.  —  Power  t»  mortcMiB- 

[ft]    (Sup.  I860) 

The  power  to  mortgage,  conferred  by  Loc. 
Laws  1851,  p.  43,  had  reference  only  to  such 


lands  and  property  as  the  company  could  law- 
fully Bcqnlre,  and  could  not,  therefore,  have  in- 
cluded such  as  were  not  necessary  for  the  pat^ 
poses  of  the  road.— Taber  t.  Cincinnati,  L.  ft 
C.  Ry.  Co.,  15  Ind.  459. 

For  Cases  frou  Other  States, 

See  41  Cent.  Dig.  R.  R.  H  505-509. 
See,  also,  33  Cyc.  pp.  483-487. 

S  164.  —  Natore  u  Monrltr. 

[a]   (Sop.  18SS) 
A  railroad  corporation's  deed  of  tmst  to 
secure  its  bonds  or  coupons  operates  aa  a  mort- 
gage.—Coe  T.  Johnson,  18  Ind.  218. 

Fob  Cases  frou  Other  States, 
See  41  Cent.  Dig.  R.  R.  §  510. 
See,  also.  33  Cyc.  pp.  485-487. 

8  167.  —  Propartjr  and  famds  laelnded. 

[a]  (S«p.  1884) 

A  deed  of  trust,  execated  by  a  railroad 
company,  to  a  trustee,  to  secure  the  payment 
of  certain  bonds,  and  giving  certain  powers  to 
the  trustee  touching  the  operation  of  the  road, 
in  the  granting  clause  of  which  the  following 
words  are  naed:  "The  road,  railways,  bridges, 
locomotives,  engines,  cars,  depots,  right  of  way. 
and  land,  with  all  buildings,  shops,  tools,  and 
machinery  then  in  use,  owned  by  them,  or  which 
they  might  thereafter  require,  with  the  super- 
structure, rails,  and  other  materials  used  there- 
on*'—must  be  construed  to  embrace  wood  pro- 
vided for  the  use  of  the  road  from  time  to  time. 
— Coe  V.  McBrown,  22  Ind.  252. 

[b]  (App.  1903) 

Mortgages  executed  by  a  railway  company 
covered  property  afterwards  acquired,  "connect- 
ed with  or  appertaining  to"  the  railway.  The 
decree  in  foreclosure  and  the  master's  deed  ex- 
ecuted thereunder  contained  the  same  descrip- 
tion. Held  that  property  acquired  after  the 
execution  of  the  mortgage,  adjacent  to  depot 
grounds  of  the  railway,  but  never  used  for  rail- 
road purposes,  and  leased  to  different  parties 
for  a  barl>er  shop,  grocery,  and  other  uses  en- 
tirely foreign  to  the  operation  of  the  railway, 
aid  not  pass  by  the  foreclosure,  and  was  there- 
fore subject  to  sale  under  &  judgment  rendered 
against  the  company  after  the  execution  of  the 
mortgage.— Chicago,  I.  &  L.  Ry.  Co.  v.  McGuire, 
G5  N.  E.  932,  31  Ind.  App.  110,  99  Am.  St. 
Rep.  240,  writ  of  error  dismissed  (1904)  25  S. 
Ct.  200,  196  U.  S.  128,  49  L.  Ed.  413. 

Fob  Cases  fbou  Otbeb  States, 

See  41  Cent.  Dig.  R.  R.  fiS  519-533. 
See,  also.  33  Cyc.  pp.  493-506;   note,  33 
Am.  Rep.  SBS;  note,  99  Am.  St  Rep.  252. 

1 160.    RIcltts,  duties,  and  lUblUtlaa 

of  mortiEasees  iuid  trnsteea. 
[ft]  (Snp.  \my 
A.  sold  land  to  a  railroad  company,  reserv- 
ing the  right  to  occupy  it  for  a  tinje.  but  thd 
resen-ation  was  omitted  from  the  conveyance  by 
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mistake.  He  afterwards  sold  to  the  same  com- 
pany another  tract  of  80  acres.  The  company 
then  deeded  the  above  tracts  with  others  to  A. 
and  B.  in  trust  to  secure  the  payment  of  its 
bonds  to  each  of  which  was  appended  a  certifi- 
cate by  A.  and  B.  that  the  company  had  con- 
veyed to  them  certain  land  by  deeds  which  they 
had  recorded  to  secure  tbe  payment  of  the  bonds, 
but  there  was  a  mistake  in  description  in  tbe 
deed  of  trust  of  tbe  80-acre  tract.  The  com- 
pany reserved  the  right  to  sell  any  of  the  land 
at  not  less  than  its  value  as  appraised  in  tbe 
trust  deeds,  and  the  trustees,  on  tbe  surrender 
of  any  of  the  company's  bonds,  were  to  convey 
a  proportionate  amount  of  the  land  to  the  party 
80  snrrendering.  Held,  that  the  sale  of  the  80- 
acre  tract  by  the  company  to  A.  was  in  sub- 
stantial compliance  with  the  terms  of  the  deed 
of  trust  by  which  the  company  reserved  the 
right  to  sell  any  of  the  lands  on  the  surrender 
of  an  amouat  of  the  bonds  equal  to  the  apprais- 
ed value  of  tbe  lands  sold.— Sample  v.  Rowe,  24 
lud.  208. 

The  company  havins  aftenrards  consoli* 
dated  vltb  another  company,  A.  purchased  the 
fiO^cnt  tract  by  Burrendering  $3,000  of  tbe 
bonds  and  crediting  the  company  witb  $200  for 
his  services  as  trustee.  Held  that.  If  tbe  fact 
that  A.  paid  $200  of  tbe  appraised  value  in  a 
daim  for  services  as  tnistee  and  not  in  bonds 
rendered  tbe  sale  Toidable.  it  could  only  be 
avoided  by  a  direct  proceeding  to  set  aside  the 
sale  and  the  repayment  to  him  of  tbe  purchase 
money  and  Interest.— Id. 

[b]    (Sup.  1868) 

A  railroad  company  conveyed  44  tracts  of 
land,  each  numbered,  described,  and  valued  to 
trustees,  to  secure  the  payment  of  bonds  amount- 
ing in  the  aggregate  to  $7u,000,  put  on  the  mar- 
ket to  raise  money,  reserving  the  right  in  the 
company  to  sell  any  portion  of  the  land  at  the 
valuation  thereof,  and,  on  tbe  surrender  to  the 
trustees  of  bonds  to  the  amount  of  tbe  land  sold 
by  tbe  company,  the  former  were  empowered  to 
conrny  tbe  land  in  fee.  Held,  that  this  was  a 
power  coupled  with  sn  interest,  and  that  the 
surrender  of  bonds  to  tbe  trustees  to  an  amount 
equal  to  the  valoation  of  the  land  so  sold  was 
a  substantial  compliance  witb  the  terms  of  the 
power.— Rowe  v.  Lewis.  80  Ind.  163. 

[C]     (Sap.  1876) 

A  petition  seeking  to  hold  a  trustee  of  a 
railroad  liable  to  pay  a  judgment  recovered 
against  the  company  was  defective,  where  it 
did  not  allege  what  moneys  of  the  company  had 
cume  to  the  hands  of  the  trustee. — Xicholson  v. 
Louisville,  N.  A.  &  C.  Ry.  Co..  55  Ind.  504. 

Fob  Cases  noH  Other  States, 

See  41  Cent.  Dig.  R.  R.  If  536-54& 
See,  also,  33  Cyc.  pp.  507-520. 

1 171.  PirlovttlM  «^  lieu  and  wunrtgrngM* 

Where  the  mortgagee  Intrusts  machinery  to 
the  mortgagor  for  a  long  period  of  time  to  be 


used  by  bim  in  operating  a  railroad,  it  will  be 
presumed  against  the  mortgagee  that  all  neces- 
sary repairs  were  contemplated,  and  that  the 
mortgagor  was,  in  case  of  needed  repairs,  con- 
stituted the  agent  of  tbe  mortgagee  in  procur- 
ing such  repairs,  and  in  such  case  equity  gives 
the  mechanic  a  lien  for  his  services  and  materi- 
als, and  such  lien  Is  paramount  and  superior  to 
the  lien  of  the  mortgagee.— Watts  v.  Sweeney, 
26  N.  E.  680^  127  Ind.  116,  22  Am.  St.  Rep. 
015. 

A  railroad  mortgagor  of  a  locomotive,  the 
only  one  on  tbe  road,  retaining  possession  under 
the  terms  of  tbe  mortgage,  and  also  after  for- 
feiture  and  breach,  will  be  presumed  to  be  the 
mortgagee's  agent  to  keep  it  in  repair,  and  has 
the  right  to  create  a  lien  thereon  for  repairs 
made  after  tbe  forfeiture,  vfaich  is  paramount 
to  the  mortgage. — Id. 

[b]    (Snp.  1S91) 

A  railway  company  contracted  with  a  con- 
struction company  to  build  and  equip  its  road. 
The  president  of  the  railway  company  was  also 
tbe  general  manager  of  the  construction  com- 
pany. The  railway  company  ordered  the  execu- 
tion of  a  trust  deed,  which  was  signed  in  dupli- 
cate, and  one  of  the  duplicates  was  delivered  by 
such  president  to  a  trust  company,  and  the  other 
was  retained  by  the  railway  company.  The 
bonds  which  tbe  trust  deed  waa  executed  to  se- 
cure were  retained  by  tbe  company  who  execut- 
ed the  mortgage,  but  from  time  to  time  bonds 
were  delivered  to  such  president  on  estimates 
issued  to  bim  by  the  railway  company's  engi- 
neer. Ten  of  the  bonds  were  transferred  to  D., 
and  G6  were  transferred  to  a  subcontractor,  and 
the  remainder  were  hyiwthecated  by  tbe  con- 
struction company.  Liens  were  claimed  for  ma- 
terial and  labor  performed,  for  tbe  construction 
company.  Held,  that  such  laborers  and  materi- 
almen were  justly  adjudged  to  have  the  prior 
lien  on  the  fund  derived  from  the  sale  of  the 
railroad.— Farmers'  Loan  &  Trust  Co.  t.  Can- 
ada &  St  L.  Ry.  Co.,  26  N.  E.  784,  127  Ind. 
250.  11  L.  R.  A.  74a 

Where  a  mechanic  files  his  notice  within 
the  time  and  in  the  mode  prescribed  by  the  stat- 
ute, he  has,  as  against  the  mortgagee,  a  para- 
mount lien  on  the  entire  road.— Id. 

In  the  absence  of  proof  that  the  holder 
thereof  is  a  bona  fide  holder,  the  lien  of  a  mort- 
gage on  a  railroad,  given  to  a  contractor  be- 
fore its  construction,  and  assigned  by  him,  is 
inferior  to  liens  of  laborers  and  materialmen 
for  tbe  sutisequent  construction  of  the  road.— Id. 

A  prindpal  contractor  cannot  defeat  the 
liens  of  those  whose  debtor  he  is  for  work  and 
materials  by  asserting  the  lien  of  a  mortgage 
executed  by  the  owner  by  whom  he  waa  employ- 
ed to  build  a  railroad.— Id. 

Foe  Cases  tbou  Otheb  States, 

See  41  Cekt.  Dio.  B.  B.  H  554r-S7& 
See,  also,  33  Cyc.  pp.  522-544;  note,  54 

Am.  St.  Rep.  400. 
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1 172.  Interest  Mid  eonpoma. 

Ca]  (8«p.l8») 

Complaint  to  foreclose  a  mortgage  ezecated 
by  a  railway  company  to  a  tniatee,  to  secure 
the  payment  of  certain  bonds.  The  mortgage 
was  conditioned  that  after  default  in  the  pay- 
ment of  the  principal,  or  of  any  interest  on  said 
bonds,  the  trustee  might  lease  the  lands,  or,  at 
bis  option,  he  might,  and  apon  request  of  hold- 
ers of  one-balf  the  bonds  he  should,  cause  the 
lands  to  be  sold  at  public  auction.  The  charter 
contained  no  express  ^nt  of  power  to  acquire, 
hold,  mortgage,  or  dispose  of  real  ratate,  and 
the  lands  incluued  in  this  mortgage  were  not 
Buch  as  were  needed  or  used  in  the  operation 
of  the  road.  The  bonds  were  issued  after  the 
law  of  January  20,  1852  (1  Rev.  St.  p.  427,  § 
2),  authorizing  railroads  to  receive  lands  in  pay- 
ment of  subscriptions  of  stock,  went  into  ef- 
fect. Held,  that  a  demand  of  tbe  interest  due 
□pon  tbe  bonds  by  the  holders  thereof,  at  the 
place  where  tbey  were  payable,  was  sufficient, 
without  any  demand  by  tbe  trustee. — ^Taber  t. 
Cincinnati,  L.  &  G.  Ry.  Co.,  15  Ind.  459. 

Fob  Cases  from  Other  States, 

See  41  Cent.  Dio.  R.  R.  SS  577-580. 
See,  also,  33  Cyc.  pp.  545,  546. 

S  174.  PaTnent  and  satlsfaottoa. 

[a]  (Slip.  1S90) 

Where  subcontractors,  materialmen,  and  la- 
boretB  obtain  judgments  against  tbe  railroad 
company  in  actions  of  the  pendency  of  which 
the  contractor  had  due  notice,  the  latter  is 
bound  by  such  Judgments,  and  to  the  amount 
thereof  his  lieu  is  abated.— Midland  Ry.  Co.  v. 
Wilcox,  122  Ind.  S4,  2a  N.  E.  506. 

[b]  (Sup.  1892) 

Elliott,  Supp.  S  1710,  provides  that  all  per- 
sons who  shall  perform  work  or  labor  in  tbe 
construction  of  a  line  of  railroad,  whether  for 
the  company  owning  such  railroad  or  for  a 
contractor  thereof,  shall  have  a  lien  upon  tbe 
right  of  way  and  franchises  of  such  railroad. 
Held,  in  an  action  by  a  laborer  to  enforce  his 
statutory  lien,  that  defendant  railroad  is  not 
exonerated  by  showing  that  the  labor  was  per- 
formed for  a  contractor,  who  was  paid  in  full 
therefor  by  defendant. — Indiana,  I.  &  I.  R,  Co. 
v.  Larrew,  130  ind.  368,  30  N.  E.  51T. 

Fob  Cases  frou  Otheb  States, 

See  41  Cent.  Dig.  R.  R.  S§  588-592. 
See,  also.  33  Cyc  pp.  552-554. 

{  176.  Enforoement  of  Uabllitles  asalnst 
property. 

Order  on  railroad  company  for  payment  of 
judgment  for  stodc  killed,  see  post,  1  400. 

Fob  Cases  fbom  Otheb  States, 

See  41  Cent.  Dig.  R.  R.  §S  391.  5SM-600 ; 

21  Cent.  Dig.  Execution,  §  49;  36  Cent. 

Dig.  Mun.  Corp.  S  1245;  45  Cent.  Dig. 

Tax.  §  1160. 
See,  also,  33  Cyc  pp.  554-557. 


}  177.  —  In  senoval* 

M  <8np.lSe4) 
A  sheriff  having  a  valid  execution  against 
ft  railroad  company,  which  has  mortgaged  its 
road,  has  a  right  to  levy  npon  and  sell  its  in- 
terest in  the  property  of  the  company,  and  can- 
not be  enjoined  from  doing  so;  but  the  par- 
chaser  at  such  sale  will  not  be  entitled  to  the 
possession  <^  the  property  sold  until  he  has  com- 
plied with  the  conditions  of  the  mortgage.— Coe 
T.  llcBrown.  22  Ind.  252. 

[b]  (8np.lS80) 

An  execution  sale  at  property  of  a  railway 
company  is  not  invalid,  on  collateral  attack,  be- 
cause of  a  alight  variance  between  the  true 
name  of  the  company  and  its  name  as  described 
in  tbe  judgment  and  execution,  in  osing  the 
word  "Uaiiway,"  instead  of  "Railroad."— Tal- 
bott  T.  Hale,  72  Ind.  1. 

[c]  (Sap.  nm 

Bums'  Ann.  St  1901,  S  834a,  provides  that^ 
when  a  judgment  against  a  railroad  company 
operating  a  line  through  the  state  shall  remain 
unpaid  for  a  year,  tbe  creditor  may  file  a  com- 
plaint alleging  such  facts,  and  cause  aammons 
to  be  served  on  the  railroad  company,  where- 
upon tbe  court  ^all  order  the  issuance  of  a 
writ  for  any  employ^  of  tbe  road  to  appear  and 
answer  as  to  the  amount  of  money  in  his  band^ 
belonging  to  the  company,  and  the  probable 
amount  of  money  receivable  by  him,  and,  if  such 
agent  shall  answer  that  he  had  been  in  con- 
stant receipt  of  money  as  such  agent,  the  court 
shall  order  him  to  pay  into  the  clerk's  office 
such  portions  thereof,  not  exceeding  one-half 
as  the  court  may  deem  just,  until  the  judgment 
is  paid.  Held,  that  soch  proceeding  was  quasi 
in  rem  in  the  nature  of  garnishment,  and  where 
no  writ  was  issued  against  an  agent,  and  be 
did  not  answer  concerning  funds  in  his  bands, 
'  or  which  would  probably  come  into  his  hands, 
there  was  no  res  within  the  court's  jurisdiction 
to  sustain  a  judgment  ordering  such  agent  to 
pay  a  certain  amount  out  of  funds  coming  into 
his  bands  as  such,  until  plaintiff's  judgment  was 
satisfied.— Chicago  &  S.  E.  Ry.  Co.  T.  Witt,  67 
N.  E.  519,  160  Ind.  680. 

Fob  Cases  fbom  Otbeb  States, 

See  41  Cent.  Dig.  R.  R.  S§  391,  594-590: 
21  Cent.  Dig.  Execution,  SI  49,  135;  45 
Cent.  Dig.  Tax.  S  1160, 
See,  also,  33  Cyc  p.  055. 

{178.         Clainui  acalnst  apeolfle  prop- 
erty. 

[a]    (Sup.  1902) 

Such  property  of  a  railroad  corporation 
as  is  essential  to  the  operation  of  the  road  will 
not  be  ordered  sold  by  piecemeal  to  satisfy  a 
statutorj-  lien  for  a  street  improvement,  bat, 
in  lieu  thereof,  the  court  has  power  to  render 
a  peraooal  judgment  against  the  corporation, 
to  be  collected  as  ordinary  judgmenta  are  col- 
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kcted.— Pittsburgh,  C,  C.  &  St  L.  By.  Co.  t. 
rub,  63  N.  E.  454,  158  lad.  625. 

Fob  Casks  fbom  Otber  States, 

See  41  Gbkt.  Dig.  B.  R.  S  600;  36  Cent. 
Dig.  Man.  Corp.  |  1243;  45  Cent.  Dig. 
Tax.  {  1160. 
See,  also,  33  Cje.  pp.  555-557. 

!  179.  AoUons  on  obUcatioas. 

Filing  written  instrument  witll  pleading,  see 
PLEA.DIXO,  I  808. 

M  (App.1883) 
Under  Act  April  13,  1885,  i  1.  as  amend- 
ed bgr  Act  March  9.  1889.  f  6,  (Elliott's  Supp. 
{  1710.)  proTiding  that,  if  the  vork  fs  done  io 
pDfsaance  of  a  contract  with  any  subcontractor 
of  a  railroad  corporation,  the  person  perform- 
ing it  need  not  give  notice  to  the  corporatiou, 
as  prpTided  by  Act  March  6,  1883,  to  entitle 
biiD  to  a  lien,  but  the  performing  of  the  work 
shall  be  suQicient  notice,  and  tliat  the  provi- 
sionii  of  the  latter  act,  when  applicable,  shall 
remain  in  force,  except  that  part  of  section  9  in 
reference  to  notice,  no  notice  to  the  railroad 
company  was  necessary,  further  than  the  filing 
of  notice  of  lien,  to  entitle  a  foreman  of  the 
snbcontractors.  to  maintain  an  action  against 
it  for  hia  services.— Ferguson  Despo.  8  Ind. 
App.  523,  34  N.  E.  575. 

Fob  Cases  from  Otueb  States, 

Ske  41  Cext.  Dig.  R.  R.      001-604;  11 

Cent.  Dig.  Contracts,  §  1754. 
See,  also,  33  Cyc.  pp.  557-559. 

(B>  FORECLOSURE  OF  LIEN'S  AND 
MORTOAGES. 

&toppel  of  cotnpuiy  fn  action  to  foreclose 

mortgage,  see  Estoppel,  |  30. 
BeceiTers.  on  foieclosure,  see  post,  i|  203-211. 

i  ISO.  B^it  to  foMoloae. 

M    (Snv<  1S63) 

In  a  mortgage  by  a  railroad  company  to  a 
trustee,  the  power  given  to  the  trustee  to  sell  is 
a  cnmulatire  remedy,  and  does  not  deprive  the 
bondholders  of  the  right  to  foreclose.— Eaton  & 
H.  R.  Co.  T.  Hunt,  20  Ind.  457;  Vamnm  t. 
Sane,  Id.  468. 

Fob  Cases  fbou  Otbeb  States, 

See  41  Cent.  Dig.  a  R.  S§  603-609. 
See,  also,  33  Cyc.  pp.  562-565. 

1 183.  Bichts  of  Mtloa  mi4  dafeases. 

M  (s«».ini) 
In  an  action  against  a  railroad  company 
to  enforce  liens  for  labor  and  material,  defend- 
ant cannot  contend  that  plaintiffs  were  snbcon- 
tnurtors,  and  were  to  be  paid  in  bonds  of  the 
company  as  the  contractors  were  to  be  paid,  un- 
less it  shows  that  the  bonds  were  tendered. — 
Fknners'  Loan  ft  Trust  Co.  t.  Canada  ft  St 
L.  Ry.  Co.,  127  Ind.  250.  26  N.  E.  784,  111*  E. 
A.  740. 


Fob  Cases  fboh  Otheb  States, 
See  41  Ckst.  Dig.  R.  R.  S  612. 
See,  also,  33  Cyc.  p.  567. 

i  184.  Jnrlsdiotion  and  tohho. 

Jurisdiction  as  dependent  on  situs  of  property, 
see  GoaBTB,  g  18. 

[a]  (8np.l863) 

The  R.  Railroad  Company,  of  Indiana,  is* 
sued  bonds  secured  by  mortgage  to  a  trustee, 
which  were  guarantied  by  the  E.  R^lroad  Com- 
pany, of  Ohio.  The  former  company  issued  oth- 
er bonds,  secured  by  a  second  mortgage  on  its 
road  to  the  same  trustee.  Afterwards  such  rail- 
roads, which  met  at  the  state  line,  were  con- 
solidated as  the  E.  Railroad  Company,  under 
the  respective  laws  of  such  states,  neither  of 
which .  directly  gave  to  the  other  Jurisdiction 
over  the  property  of  the  companies.  The  arti- 
cles of  consolidatioD  provided  that  the  corporate 
name  and  franchises  of  the  E.  Company  should 
be  kept,  except  so  far  as  modified  by  the  enlarg- 
ed interest  of  the  company  and  by  the  laws  of 
Indiana,  and  that  ft  should  have  all  the  prop- 
erty and  franchises  of  the  R.  Company,  whose 
organization  and  name  should  cease,  and  whose 
debu  should  be  paid  by  the  E.  Company.  Be- 
fore the  consolidation  the  original  E.  Company 
issued  bonds  for  the  payment  of  which  a  lien 
existed  on  its  road,  and  after  the  consolidation 
it  issued  other  bonds,  securing  them  by  a  lien 
on  the  whole  road.  Held,  in  an  action  by  the 
first  bondholders  of  the  R.  Company  to  fore- 
close their  mortgage  against  the  consolidated 
company,  that  defendant  took  the  road  of  the 
original  E.  Company,  subject  to  mortgages 
existing  thereon,  and  the  mortgagees  could  main- 
tain  an  action  in  the  courts  of  Indiana  and  have 
a  sale  of  the  road  within  the  limits  of  such 
state.— Eaton  ft  U.  B.  Co.  v.  Hunt,  20  Ind.  457; 
Varnum  v.  Same,  Id.  468. 

No  jurisdiction  existed  in  or  was  given  to 
the  courts  of  Ohio  to  foreclose  such  mortgage. 

—Id. 

Fob  Cases  fbou  Otheb  States, 
See  41  Cent.  Dig.  R.  R.  |  613. 
See,  also,  33  Cyc  pp.  508-57a 

S188.  Pleadlac. 

In  action  to  enforce  street  assessment,  see  Mu- 
nicipal COBPOBATIONa,  i  567. 

[al    (App.  1895) 

Where  a  complaint  in  an  action  to  foreclose 
a  laborer's  lien  alleges  that  plaintiff  performed 
work  and  labor  in  grading  and  constructing  a 
railroad  between  certain  stations  at  the  special 
instance  and  employment  of  a  subcontractor,  it 
was  not  necessary  to  allege  the  terms  of  the  con- 
tract between  the  railroad  company  and  the  con- 
tractors.—Chapman  v.  Elgin.  J.  &  E.  Ry.  Co., 
30  K.  E.  280,  11  Ind.  App.  632. 

[b]  (APP.189B) 

A  complaint  in  an  action  to  enforce  a 
mechanic's  lien  against  a  railroad  company  for 
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labor  In  the  constractloii  of  the  roadbed,  which 
Bhowt  that  the  companr  was  engaged  in  the 
comtractlon  of  4  railroad  between  two  points  in 
1*.  coontjr,  that  ttie  company  contracted  with 
ita  codefendanta  for  the  conitmction  of  the 
road,  that  the  contractors  enblet  a  portion  of 
the  work  to  plaintifi^  that  id^tifT  performed 
work  under  the  contract  in  tlie  construction  of 
the  road  aatU  stopped  by  the  contractor,  and 
that  the  work  was  of  a  certain  value,  is  not  de- 
murrable as  failing  to  show  that  the  work  was 
perfwmed  in  P.  county,  tliat  it  was  work  for 
which  a  lien  can  be  enforced,  and  that  the  work 
was  such  as  was  provided  for  by  the  contract. — 
I>ean  v.  Keynolds,  12  Ind.  App.  U7,  39  N.  £. 

For  Cases  fboh  Otheb  States, 

See  41  Cent.  Dig.  R.  K.  SS  615-621. 
See,  also,  33  Cyc.  pp.  675^  S7t(. 

1180.  Erldemea. 
M  (App.  UK) 
Where,  in  a  suit  to  foreclose  laborers*  liens 
on  a  railroad,  it  was  agreed  that  since  the  per- 
formance of  the  wodc  the  defendant  railroad 
company  had  been  running  work  trains  on  the 
railroad,  and  tliat  plaintilf  finished  tlie  work  on 
a  specified  date,  such  agreement  sufficiently  sui>- 
ported  findings  of  fact  that  the  place  where  the 
woiIe  was  done  was  a  part  of  defendant's  right 
of  way  necessarily  used  by  it  in  the  prosecution 
of  its  business  as  a  common  carrier,  and  that 
the  lien  could  not  be  foreclosed  sgainst  the 
name  without  interfering  with  the  rights  of  the 
public— Fere  Marquette  K.  Co.  v.  Baerts,  74 
N.  E.  fil,  30  Ind.  App.  408 ;  Same  t.  McUovem, 
74  X.  B.  1128,  30  Ind.  App.  703;  Same  r. 
McCaally,  74  N.  B.  1129,  36  Ind.  Apii.  703; 
Same  t.  Jones,  Id.;  Same  v.  Sbaixinski,  74  N. 
E.  1129,  36  Ind.  App.  704 ;  Same  v.  Kubsch,  Id. ; 
Same  t.  Nimmo,  Id. ;  Same  v.  Skuratb,  Id. ; 
Same  r.  FV>Ik,  Id. ;  Same  v.  Palmer,  Id. ;  Same 
V.  Koch,  Id.;  Same  v.  Black,  74  N.  E.  1130, 
30  Ind.  App.  704;  Same  t.  McMaunia,  Id.; 
Same  v.  Jonea,  Id.;  Same  v.  Donelly,  74  X.  K. 
1130,  30  Ind.  App.  705;  Same  t.  Swanson,  Id.; 
.Same  v.  I^estle,  Id. ;  Same  v.  Bellaaty,  Id. ; 
Same  v.  Locusb,  Id. ;  Same  v.  Baker,  Id. ;  Same 
V.  Grund,  74  N.  K.  1131,  30  Ind.  App.  70S; 
Same  v.  Martensou,  Id. ;  Same  v.  Aho,  Id. ; 
Same  v.  Wonrle^  Id. ;  Same  v.  Philips,  Id. 

Fob  Cases  frou*  Otiikr  States, 
See  41  Cent.  Dio.  B.  K.  i  022. 
See.  also,  33  Cyc.  p.  &7U. 

8  191.  JndKnieBt  or  decree  and  exeea- 
tion. 

M    (App.  1905) 

Where  that  part  of  a  right  of  way  of  a 
railroad  company  on  which  labor  was  perform- 
ed by  plaintiffs  assignors  was  a  part  of  an  en- 
.  tire  system  of  railroad,  and  necessary  for  the 
carrying  out  of  the  railroad's  duties  to  the  pub- 
lic, so  that  it  could  not  be  sold  apart  from  the 
entire  line  to  foreclose  a  laborer's  lien,  it  was 


proper  for  the  court,  in  the  exercise  of  iu  eq- 
uity irawera,  to  direct  a  peraonal  judgment 
against  the  railroad  company.— Pere  Matqoette 
B.  Go.  T.  BaertE,  74  M.  B.  SI.  36  Ind.  App. 
408;  Same  t.  McGovem.  74  N.  B.  1128,  Sdlnd. 
App.  703 ;  Same  T.  UcCanlly.  74  N.  B.  112U, 
30  Ind.  App.  708;  Same  t.  Jones,  Id.;  Same 
T.  Shaninski,  74  N.  IS.  1129,  30  Ind.  App.  701; 
Same  v.  Kubsch,  Id.;  Same  v.  Nimm<\  Id.; 
Samev.  Skurath,  Id.;  Same  t.  Folk,  Id.;  Same 
T.  Pahner,  Id.;  Same  t.  Koch,  Id.;  Same  v. 
Black,  74  N.  B.  1130,  36  Ind.  App.  701;  Sams 
T.  McMannis,  Id. ;  Same  v.  Jones,  Id. ;  Same  v. 
Donelly,  74  N.  B.  1130.  SQ  Ind.  App.  705;  Same 
T.  Swanson,  Id.;  Same  t.  Leslie,  Id.;  Same  r. 
Bdlasty,  Id.;  Same  v.  Locush,  Id.;  Same  t. 
Baker,  Id. ;  Same  r.  Grund,  74  N.  E.  1131.  36 
Ind.  App.  705 ;  Same  t.  Martenson,  Id. ;  Same 
T.  Aho,  Id.;  Same  t.  Woories,  Id.;  Same  t. 
Philips,  Id. 

iU    (App.  1»0G) 

A  personal  judgment  against  a  railroad 
company  may  be  given  a  laborer,  who  has  a 
lien  on  the  road  for  woik  done  under  a  Bubcon- 
tractor  in  the  construction  of  the  road,  the  road 
being  practically  completed,  though  the  com- 
pany is  not  yet  engaged  in  the  buainesg  of  a 
common  carrier.— Pere  Marquette  R.  Co.  v. 
Smith,  74  N.  E.  545,  36  Ind.  App.  439 ;  Same 
V.  Palmer,  74  N.  E.  546,  36  Ind.  App.  703; 
Same  v.  McGovern,  74  N.  E.  1128,  30  Ind.  App. 
703 ;  Same  v.  McCauily,  74  N.  E.  1129,  30  Ind, 
App.  703;  Same  v.  Jones,  Id.;  Same  v.  Sbar- 
zinski,  74  £.  1129,  36  Ind.  App.  704;  Same 
V.  Kubsch,  Id. ;  Same  v.  Ximmo,  Id. ;  Same  v. 
Skuralh,  Id.;  Same  v.  Folk,  Id.;  Same  v.  Pal- 
mer, Id.;  Same  v.  Koch,  Id.;  Same  v.  Black, 
74  N.  E.  1130,  3C  Ind.  App.  704 ;  Same  t.  Mc- 
Mannis, Id.;  Same  v.  Jones,  Id. ;  Same  v.  Don- 
elly, 74  N.  E.  1130,  36  Ind.  App.  IQTt ;  Same  v. 
Swaoson,  Id. ;  Same  v.  Leslie,  Id. ;  Same  v. 
Bellasty,  Id. ;  Same  v.  Locush,  Id. ;  Same  v. 
Baker,  Id. ;  Same  v.  Grund,  74  N.  E.  1131,  36 
Ind.  App.  703;  Same  v.  Martenson,  Id.;  Same 
V.  Aho,  Id.;  Same  t.  Wonries,  Id.;  Same  y. 
Philips,  Id. 

For  Cases  fbou  Otiieb  States, 

See  41  Ce.nt.  Dig.  R.  R.  H  624-(33. 
See,  also,  33  Cyc.  pp.  578-583. 

1192.  Sale. 

[B]  (Sap.  md) 
Plaintiff  obtained  a  statutory  lien  against 
defendant's  predecessor  for  grading  and  pre- 
paring part  of  its  roadbed,  and  afterwards  re- 
coTercd  a  personal  jud^ent  against  said  com- 
pany. After  consolidation  with  defendant  com- 
pany, plaintiff  sued  to  establish  bis  claim,  and 
to  obtain  a  decree  directing  the  sale  of  the  road- 
bed constructed  by  him,  and  for  general  relief. 
The  court  found  the  amount  due  plaintiff,  and 
directed  ita  payment,  and,  on  default,  the  sher- 
iff was  directed  to  sell  all  of  defendant's  prop- 
erty within  the  state,  including  all  the  rights, 
franchises,  and  privileges.  Held  that,  as  the 
debt  remained  unpaid,  the  lien  afforded  the  basis 
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for  tbe  exercise  b;  eqait?  of  jurisdiction  to 
coerce  payment,  and  that  the  order  directing 
sale  of  all  the  property,  etc.,  was  beyond  the 
power  of  tbe  coart.— Louisville,  N.  A.  &  G.  Ky. 
Co.  T.  Boney.  U7  Ind.  fiOl,  20  E.  432,  3  U 
R.  A.  435. 

m  (App.i»6) 

A  continuous  line  of  railroad  is  to  be  treat- 
ed as  an  entirety  and  when  in  operation  must 
be  sold  as  an  entirety  and  not  in  parts. — Pere 
Mamtiette  R.  Co.  v.  Baertz,  3U  Ind.  App.  40S, 
74  X.  E.  51. 

Fob  Cases  fbou  Othes  States. 

See  41  Cent.  Dig.  B.  K.  K  391.  634-642. 
See,  also,  S3  Gyc.  pp.  584-589. 

i  193.  BIgikta  amd  llabiUtlea  of  pnrolias- 
era. 

Rights  In  respect  to  grant  of  public  aid,  see 
ante,  §  39. 

Fob  Cases  fboh  Other  States, 

See  41  Cemt.  Dig.  R.  R.  88  043-658. 
See.  also.  33  Gyc  pp.  590-604. 

8 IM.  —  In  c«tteral. 

[a]  (Snp  1868) 

A  railroad  company  conveyed  certain  real 
vstate  belonging  to  tbe  company  to  a  trustee,  to 
secure  the  payment  of  certain  scrip  or  treasury 
warrants  of  the  company,  and  provided  that  the 
trustee  might  sell  the  lands  to  redeem  the  scrip, 
and  the  lands  sbould  be  subject  to  entry  by  the 
scripholdeiB.  Beld,  that  a  sale  of  lands  by  the 
tmstee  was  not  valid  against  a  creditor  of  the 
ctonpany^Thompson  v.  Hollingswortb,  21  Ind. 
475. 

[b]  (Super.  1871) 

Plaintiff  and  others  living  near  a  railroad 
roDstnicted  a  grade,  and  furnished  cross-ties 
for  a  switch  for  neighborhood  convenience,  un- 
der a  contract  with  tbe  company  that  the  switch 
should  remain  permanently.  The  road  and  fran- 
chise of  tbe  contracting  company  were  subae- 
quently  sold  under  a  decree  of  foreclosure,  and 
purchased  by  the  defendant.  Held,  that  defend- 
ant could  remove  the  switch,  unless  it  assumed 
the  original  contract,  in  accordance  with  the 
provisions  of  Act  March  3,  1SC5,  8  3,  authoriz- 
ing the  purchasers  at  a  sale  of  a  railroad  to 
form  corporations  and  assnme  any  debts  and  lia- 
bilities of  the  former  company. — ^jmith  v.  In- 
dianapolis P.  &  C.  Ry.  Co..  Wils.  88. 

[c]  (Sup.  1883) 

A  purchaser  at  a  sale  under  a  decree  of 
foreclosure  of  a  mortgage  covering  the  property 
rights  and  franchises  of  a  railway  company 
takes  all  that  tbe  mortgage  authorizes  and  the 
rights  of  such  a  purchaser  are  strictly  analogous 
to  those  of  purchasers  at  ordinary  foreclosure 
■ales.— Ingalls  v.  Byeis,  94  Ind.  134. 

[d]  (Sup.  18S7) 

Where  a  pnqierty  owner  conveys  to  a  rail- 
road company  a  right  of  way,  and  the  property 


and  franchises  of  the  company  to  which  the  con- 
veyance is  made  are  subsequently  mortgaged, 
and  are  sold  on  a  decree  of  foreclosure,  the 
railroad  corporation  which  becomes  the  owner 
of  such  property  and  franchises,  and  constructs 
a  railroad  on  the  right  of  way,  will  he  entitled 
to  hold  and  enjoy  the  easement  granted  to  the 
company  by  which  the  mortgage  was  executed.— 
Columbus,  H.  &  G.  Ry.  Co.  v.  Braden.  110  lud. 
558, 11  N.  B.  357. 

[«]    (Sap.  1890) 

Tbe  role  is  that  a  corporation  wbich  suc- 
ceeds to  tbe  property  and  rights  of  another  cor- 
poration throngb  the  medium  of  a  sale  upon  a 
decree  of  foreclosure  is  not  responsible  for  the 
general  debts  of  the  corporation  whose  proper- 
ty and  franchises  It  acquires.  But  a  purchaser 
of  a  railroad  right  of  way  at  a  foreclosure  sale 
is  bound  by  the  covenant  of  the  mortgagor  to 
fence  its  track,  entered  into  with  the  owner  of 
tbe  land,  incorporated  Into  the  deed  conveying 
tbe  right  of  way.—Midland  Ry.  Co.  v.  E^sher. 
24  N.  E.  756.  125  Ind.  19,  8  L.  R.  A.  604,  21 
Am.  St  Rep.  189. 

An  owner  conveyed  to  a  railway  company 
a  right  of  way  in  consideration  of  which  the 
company  by  an  agreement  incorporated  in  the 
deed  promised  to  fence  the  track.  The  railroad 
property  was  sold  at  a  foreclosure  sale.  Held. 
that  the  covenant  in  the  deed  of  the  right  of 
way,  through  which  the  purchaser  at  the  fore- 
closure sale  claimed,  imparted  notice  of  the  cov- 
enant and  notice  of  its  nonperformance. — Id. 

An  owner  conveyed  to  a  railway  company 
a  right  of  way  in  consideration  of  which  tlie 
company  by  an  agreement  incorporated  in  the 
deed  promised  to  construct  a  fence  on  each  side 
of  the  track  as  soon  as  it  should  be  completed. 
Held,  that  a  purchaser  of  the  railroad  at  a  fore- 
closure sale  must  take  the  right  of  way  with  the 
burden  annexed  to  it  by  the  conveyance;  the 
performance  of  the  agreement  to  build  the  fence 
being  a  condition  of  the  right  to  enjoy  the  right 
of  way.— Id. 

m  (App.  1881) 
A  court  authorized  a  receiver  of  a  railroad 
company  to  Issue  traffic  debentores  with  cou- 
pons which  should  be  receivable  at  par  In  pay- 
ment for  freight,  in  an  amount  not  greater 
"than  one-half  the  amount  tiien  to  be  paid  by 
the  holder  thereof."  The  road  having  been 
sold  expressly  subject  to  these  debentures,  a 
person  frequently  receiving  freight  for  several 
jears  tendered  less  than  half  the  sums  due  in 
coupons,  but  the  company's  agents  uniformly 
refused  to  receive  them,  and  thereupon  the 
whole  freight  was  paid  in  cash.  In  many  cases 
the  freight  bills  as  presented  Included  freights 
upon  connecting  lines,  but  the  amount  due  for 
carriage  upon  the  line  subject  to  the  debentoKs 
was  not  separately  stated,  and  no  effort  was 
made  to  ascertain  it.  Subsequently  the  person 
tendering  the  coupons  placed  the  matter  before 
the  general  officers  of  tbe  company,  and  de- 
manded that  the  coupons  should  be  received. 
He  was  informed,  however,  that  nothing  conld 
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^  done  for  him,  as  the  company  regarded  the 
debentures  as  illegal  and  unjust.  On  agahi  ten- 
dering conpons  to  the  local  agent,  he  ma  threat- 
ened wltii  arrest  If  he  made  any  farther  ten- 
ders. Held,  that  this  constituted  a  repudiation 
-of  the  whole  contract,  and  that  thereupon  all 
tbe  debentures  held  by  the  shipper  became  due, 
whether  they  had  ever  been  tendered  or  not, 
and  he  could  maintain  an  action  of  aMnmpsit 
for  their  par  value.— Bvansville  ft  I.  B.  Co.  v. 
Frenk.  3  Ind.  App.  06,  29  N.  B.  419. 

rgJ    (80P.  1892) 

Where  a  railroad  company's  road  was  sold 
«t  foreclosure  there  was  no  abandonment  of  the 
rights  acquired  by  the  old  company  over  the  land 
on  which  its  roadbed  was  made,  but  the  pur- 
chaser took  possession  by  virtue  of  its  purchase 
as  successor  to  its  riRbts. — Harshbarger  v.  Mid- 
land Ry.  Co..  131  Ind.  17T,  27  N.  B.  352,  30  N. 
R  1083. 

[h]  (S«p.  1892) 
Where  a  deed  to  a  railroad  company  pro- 
vided that  it  should  maintain  a  good,  substan- 
-tla]  fence  on  each  side  of  the  granted  right  of 
way,  it  was  binding  on  the  purchaser  under  a 
fiale  of  foreclosure  of  a  mortgage  executed  be- 
fore the  deed  was  executed.— I^ake  Erie  &  W. 
■R.  Co.  V.  Priest,  31  N.  B.  77,  131  Ind.  4ia 

Q]  {App.tS94) 

PlaintifT  made  an  agreement  with  a  rail- 
-road  company,  whereby,  in  consideration  of  the 
Brant  of  certain  right  of  way  upon  which  to 
build  certain  spur  tracks,  and  the  exclusive  use 
of  a  track  belonging  to  him  In  connection  there- 
with, it  was  to  give  blm  special  freight  rates. 
Thereafter,  a  mortgage  on  the  railroad  was 
'foreclosed,  and  the  decree  provided  that  the 
purchasers  of  the  railroad  might  disclaim  the 
•  agreement  in  -question,  which  they  did,  and 
their  disclaimer  was  approved  by  the  court. 
Held,  that  defendant,  clalmlug  through  such 
purchasers,  was  not  bound  by  the  agreement. — 
Chicajro  &  E.  R.  Co.  v.  Towle,  10  Ind.  App. 
540,  37  N.  E.  3r.8. 

The  fact  that  defendant  nsed  plaintiff's 
track  in  connection  with  tbe  other  tracks  built 
under  the  agreement,  and  repaired  it,  did  not 
-constitnte  a  ratification  of  the  contract;  such 
•use  not  being  exclusive,  and  it  not  delivering  to 
:plaiDtiff  any  freight  under  the  terms  of  the 
•contract,  but  always  repudiating  any  liability 
thereunder. — Id. 

Fob  Casxb  fboh  Otheb  States, 

See  41  Cent.  Dio.  R.  R.  {|  643-C53. 

See,  also,  33  Cyc.  pp.  590-598. 

S  lOS.  -— »  fnreluui&s   bondholdera  or 
otb«r  ereditora. 

(a3    (Snp.  ISS2) 

Plaintiff  agreed  to  erect  a  station  for  two 
railroad  companies,  each  of  which  was  to  pay 
part  of  tbe  cost  thereof,  and  he  agreed  to  pay 
part  of  the  cost  himself,  though  it  did  not  ap* 
pear  that  he  was  to  have  any  interest  in  the 
Ktatioo  when  completed.    He  built  the  Btatioo 


as  agreed,  but  did  not  recilve  payment  fioia 
one  of  tbe  roads.  Later  this  road  was  sold  tra- 
der a  mortgage  foreclosure,  and  bought  in  1^ 
the  bondholders,  who  o^anized  A  new  corpora- 
tion to  own  and  run  it  The  new  corporation 
used  the  station,  and  plaintiff  sued  it  for  Uie 
amount  which  the  former  owners  of  the  road 
agreed  to  pay  him.  Held,  tluit  he  Could  not  n* 
cover.— Moyer  v.  Ft.  Wayne,  0.  ft  L  B.  Ofc, 
132  Ind.  88,  31  N.  m  507. 

A  corporation  formed  by  the  bondholders  of 
a  railroad  company  to  purchase  and  which  pur- 
chases the  road  at  a  sale  on  a  decree  foreclos- 
ing the  mortgage  securing  their  bonds  does  not 
become  liable  for  the  debts  of  the  mortgagor, 
—Id. 

Fob  Oases  fboh  Otheb  States, 

See  41  Cent.  Dig.  IL  R.  li  65&-658,  ML 
See,  also,  33  Cyc  pp.  599-604. 

i  196.  KoorsaalsAtlom  bjparehmBenh 

[a]  (Sup.  18S3) 

^Vllere  judgment  had  been  rendered  against 
a  railroad  company  for  land  condemned  for  its 
road,  which  judgment  remained  unpaid,  and, 
after  a  sale  of  the  entire  road  and  franchises 
under  a  foreclosure  of  a  mortgage,  a  new  com- 
pany was  organized,  took  possession  of  the  road, 
and  occupied  tbe  land,  the  new  company  is  li- 
able in  equity  to  pay  said  judgment,  on  the 
ground  of  having  ratified  the  original  transac- 
tion.—Lake  Erie  ft  W.  R.  Co.  v.  Grifiin,  82 
Ind.  487. 

[b]  (Svp- 1882) 

Plaintiff  agreed  to  erect  a  station  for  two 
railroad  companies,  each  of  whldi  was  to  pay 
part  of  the  cost  thereof,  and  he  agreed  to  pay 
part  of  the  cost  himself;  though  it  did  not  ap- 
pear that  he  was  to  have  any  interest  in  tbe 
station  vhva  completed.  He  built  the  station 
as  agreed,  hot  did  not  receive  payment  frmn 
one  of  the  roads.  Later  this  road  was  stdd  un- 
der a  mortage  foreclosure,  and  bought  in  by 
the  bondholders,  who  organized  a  new  corpora- 
tion to  own  and  ruu  it  The  new  corporation 
used  the  station,  and  plaintiff  sued  It  fbr  tiie 
amount  which  the  former  owners  of  the  road 
agreed  to  pay  him.  Held,  that  he  could  not  r^ 
cover.— Moyer  v.  Ft  Wayne,  C  ft  H  B.  Co., 
132  Ind.  88,  31  N.  B  567. 

An  agreement  between  the  bondholdera  of 
tbe  original  company  that  a  certain  sum  should 
be  retained  for  the  payment  of  small  claims,  as 
required,  creates  no  obligation  In  favor  of  plain- 
tiff.-Id, 

Fob  Cases  vbou  Otheb  States, 

See  41  Cent.  Via.  R.  R.  S$  659-601. 
See,  also,  S3  Cyc  pp.  604,  605. 

S  200.  Openttmi  and  eCeet. 

Effect  aa  to  grant  of  public  aid,  see  ante,  i  39. 

[a]    (Sap.  IS96> 

In  the  absence  of  a  decree,  order  of  sale, 
execution,  or  return  in  foreclosure  proceedings. 
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a  deed  of  railroad  property  to  the  alleged  pur* 
chaser  on  foreclosure  Is  insufficieDt  to  prore 
title.— Indianapolis,  D.  &  W.  Rjr.  Co.  t.  Center 
Tm  40  N.  EL  134. 143  Ind.  63. 

Fob  Casks  fboh  Othkb  States. 
See  41  Ckht.  Dig.  R.  R. 
See,  also,  88         p.  589. 

IZ.  BECEXmBS. 

AcQoD  against  receiver,  see  Receivers,  §  183. 

Appointmeot  in  proceedings  to  compel  opera- 
tion of  road,  see  post,  §  219. 

Leave  of  court  to  sue  receiver,  see  Receivebs, 
!  174. 

Liability  of  lecelvem  for  injuries  from  opera- 
tion of  road,  Bee  poet,  |  265. 

1 205.  Grounds  of  appolmteiemt. 
M  (Sap.  1893) 
In  an  action  for  the  appointment  of  a  re- 
cover of  a  railroad  without  notice,  a  statement 
In  the  complaint  of  an  apprehension  that  anoth- 
er company,  made  defendant,  would,  if  neces- 
nry  for  the  purpose,  proceed  to  another  juris- 
diction, and  procure  the  appointment  of  a  re- 
ceiver friendly  to  its  own  interests,  or  harass 
Qie  plaintiff  by  delay  and  vexatious  litigation, 
or  make  way  with  the  rolling  stoclc,  ia  a  mere 
Btatement  of  opinion,  and  unsupported  by  facta 
Is  insufficient  to  justify  the  appointment — Wa- 
bash Ry.  Co.  T.  Dykeman,  32  N.  E.  823.  133 
Ind.  56. 

[b]  (Sap.  1901) 
Id  an  action  for  the  appointment  of  a  re- 
ceiver of  a  railroad  company,  the  evidence 
ehided  not  only  affidavits  of  complainants  that 
the  company  was  insolvent,  but  it  showed  that 
the  juc^ents  and  claims  of  complainants  had 
long  been  due  and  unpaid,  and  that  defendant, 
while  admitting  their  validity,  refused  to  pay 
them.  It  further  showed  that  the  company's 
property  was  mortgaged  to  its  full  value,  that 
the  company  had  no  rolltng  stock,  that  its  rails 
were  owned  by  odier  persons,  that  it  owed  lai^e 
aniDS  in  addition  to  Its  mortage  debts,  and 
that  for  more  than  three  years  it  had  been 
unable  to  pay  its  employes.  Some  of  the  evi- 
dence was  contradicted  by  affidavits  in  behalf 
of  defendant  Held,  that  the  evidence  was  suf- 
fident  to  sustain  the  discretionary  action  of 
tlie  conrt  in  appointing  a  receiver. — Chicago  & 
S.  B.  Ry.  Co.  V.  Eeoney,  62  N.  E.  26,  159 
Ind.  72. 

For  Cases  fboh  Otheb  States, 

See  41  Csnr.  Dio.  R.  R.  K  673-675. 
See,  also,  33  Cye.  pp.  613-615. 

$206.  ApfoUitmemt,   auUfleatloa,  and 
tntnre. 

Ex  parte  appointment,  see  Receivebs,  S  35. 
Hearing  of  application  for  receivers,  see  Re- 
CQTBBS,  I  40. 


[•]     (Sup.  1892) 

The  verified  complaint  in  an  actiftn  hy 
a  stockholder  of  a  railroad  company  against 
such  company  and  another  tM>mpany  havint;  a 
dd-year  lease  of  the  former's  road,  alleged  that 
such  lease  was  void ;  that  the  lessee  has 
wrecked  the  leaaed  property,  and  haa  carried 
off  to  its  main  line,  and  converted  to  its  own 
use,  all  the  engines,  cars,  and  machinery  and 
rolling  stock  of  the  lessor;  that  the  directors 
and  certain  stockholders  of  the  latter  are  as- 
sisting the  lessee  to  destroy  the  lessor's  fran- 
chise; that  the  former  designs  moving  the 
shopa  from  the  Intter's  road,  and  locating  them 
on  lessee'a  main  line;  that  the  lessee  is  insol- 
vent: that  the  large  stockholders  of  the  lessor, 
in  league  with  the  lessee,  elect  directors  of 
the  former  from  among  tbeir  own  number,  who 
are  Invariably  nonresidents;  that  the  secretary 
and  treasurer  resides  in  an  eastern  <itj,  and 
has  In  his  posseasion  the  lessor's  records  and 
papers,  and  the  only  copy  of  the  inTentory  of 
its  rolling  stock  is  in  possession  of  the  les; 
see;  "that  there  is  an  emergency  for  the  im- 
mediate appointment  of  a  receiver  for  said" 
lessor,  "its  property  and  franchises,  before 
summons  and  notice  can  be  given,"  because  of 
the  nonresidence  of  its  officers  and  directors; 
that  in  the  time  required  for  service  irreparable 
damage  will  be  done  lessor,  its  property  and 
franchises,  and  plalntitra  canse  of  action  will 
be  defeated,  as  he  believes,  because  the  lea- 
iee  "will  resort  to  de^rate  measures  to  re- 
tain poascsslon  of  said  road,"  and  will,  if  nec- 
essary, proceed  to  another  Jurisdiction,  and 
"procure  the  appdntment  of  a  recover  frlraidly 
to  its  interests  for  said"  lessor,  or  both  of  said 
roads,  and  institute  other  actions  to  harass 
plaintiff;  that  It  will  make  way  with  said  in- 
rentory,  tear  up  and  convert  to  its  own  nso 
the  remaining  tracks,  move  the  repair  and  ma- 
chine shops,  and  scatter  and  rua  off  the  roll- 
ing stock  beyond  the  jurisdiction  of  the  court, 
so  that  it  cannot  be  found;  that  some  ac<ddent 
is  liable  to  occur  whereby  great  injury  may  be 
done  to  life  and  property,  snbjectins  the  les- 
sor to  heavy  damages.  BOd,  that  the  appdnt- 
ment  of  a  recelTcr,  without  notice  to  the  les- 
see, when  the  same  could  be  served  in  the 
county  where  the  proceedings  were  had,  was 
erroneoos^Wabash  R.  Co.  v.  Dykeman,  133 
Ind  56.  32  N.  El  823. 

Fob  Cases  fboh  Otheb  States, 

See  41  Csnr.  Dio.  R.  R.  IS  676-682. 
See,  also,  33  Oyc.  pp.  615-021. 

1210.  Antkorfty  to  control  and  manage 
road,  and  exercise  thereof  In 
CeneraL 

[a]    (App.  1891) 

A  court  authorized  a  receiver  of  a  railroad 
company  to  issue  traffic  debentures  with  cou- 
pons which  should  be  receivable  at  par  in  pay- 
ment for  freight,  in  an  amount  not  greater 
"than  one-half  the  amount  then  to  be  paid  by 
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the  holder  thereof."  Held,  that  they  were  re- 
ceivable, not  merely  for  exactly  half  the  freight 
due,  but  for  any  amount  less  than  half,  when 
the  remainder  was  paid  in  cash.— Evansville  & 
I.  R.  Co.  T.  Frank,  3  Ind.  App.  96,  29  N.  E.  419. 

Fob  Casks  raoK  Otbbb  States, 

See  41  Gbi«t.  Dxa.  a  B.  H  686-701. 
See,  also.  33  Cye.  pp.  ffii7-681. 

S  211.  Effect  of  appolntmemt  en  statni  of 
rmllrokd  eompaay. 

[a]  (Sup.  186S) 

The  mere  appointment  of  a  receiver,  with 
the  powers  usually  giiven  to  a  receiver  in  chan- 
cery, does  not  relieve  the  railroad  company  from 
liability  to  suit.  The  receiver  operates  the  road 
subject  to  that  liability.— Ohio  ft  M.  B.  Co.  t. 
Fitch,  20  Ind.  498. 

[b]  (Sap.  1S64) 

The  possession  of  a  railroad  by  a  receiver 
appointed  by  the  court  cannot  be  regarded  as 
the  possession  of  the  railroad  company. — Ohio 
ft  M.  R.  Co.  T.  Davis,  23  led.  553.  85  Am.  Dec. 
477. 

For  Cases  raou  Otheb  States,  ' 
See  SS  Gyc.  pp.  627-6S1. 


Z.  OPERATION. 

Carriage  of  passengers,  see  Cabbiebs,  Sf  23.5- 
413. 

Competency  of  witnesses  to  testify  as  experts 
on  questions  relating  to  operation,  see  Evi- 
dence, {  538^. 

Constituting  private  nalaance,  see  Ntjisamcb, 
16. 

Fellow  servants  in  operation,  see  Masteb  and 
Sebvant,  I  198. 

Injuries  to  employes,  see  Mabteb  and  Serv- 
ant, §S  85-297. 

Judicial  notice  as  to,  see  Evidence,  i  20. 

Judicial  notice  as  to  movement  of  cars,  see  Ev- 
idence, I  8. 

liability  for  injuries  inflicted  while  switching 
in  private  yards,  see  Nbqlioence,  8  32. 

Liability  of  city  for  failure  to  require  railroads 
to  use  precaution  against  accidents,  setf  Mu- 
nicipal COBPOBATIONS,  S  702. 

Liability  of  railroad  company  for  injuries  caus- 
ed hy  hand  car  left  in  highway  by  employ^, 
see  Masteb  and  Levant,  S  301. 

Operation  by  receiver,  see  ante,  }  210. 

(^ration  of  as  private  nuisance,  see  Nui- 
sance, {  25. 

Persons  entitled  to  raise  constitutionality  of 
statute  relating  to,  see  CoNSXlTtmoHAL 
Law,  I  42. 

Regulation  of  as  regulation  of  commerce,  see 

Cohubbcb,  i  58. 
Right  to  pass  laws  as  to  employes  on  trains 

engaged  in  interstate  commerce  in  absence  of 

legislatioD  by  Clongresa,  see  CoiniEBCB,  |  10. 
Statutory  actions  for  causing  death,  see  Death, 

Si  9,  25,  31. 


(A)  DUTY  TO  OPERATE. 

I  S16.  PHTAte  bvuMkas,  «ns,  ud  rid» 
trMka. 

Power  of  railroad  company  to  contract  with 
competing  line  not  to  constmct  private 
branches  or  sidings,  see  ante,  |  121. 

Restraining  construction  of  swttdi  trade  t» 
mine,  see  Injunction,  i  84. 

Fob  Casbb  noH  Othcb  Statbs, 
See  41  Cent.  Dio.  R.  B.  |  713. 
See,  also,  33  Cyc  p.  637. 

I  219.  PMMfldlavi  to  eompel  opentlM. 
la]    (Sap.  1892) 

In  an  action  by  judgment  creditors 
against  a  railroad  company  for  the  appcdn^ 
mmt  pf  a  recriver,  the  compl^nt  alleged  that 
executions  had  been  levied  on  defendant's 
rolling  stock,  preventing  its  operation;  that  it 
and  its  predecessor  were  both  insolvent;  that 
there  were  large  quantities  of  stock  along  the 
road  under  contract  for  immediate  shipment, 
and  immense  quantities  of  grain  to  be  tbresbul 
within  the  next  10  days,  which  would  be 
chipped  over  defendant's  road  if  it  was  in  op- 
eration; that,  if  trains  were  not  running  on  the 
road  at  once,  great  damage  would  accrue  both 
to  citizens  and  to  defendant.  Held,  that  the 
facta  alleged  did  not  justly  the  appointment  of 
a  recraver  without  notice  to  defendant— Chica- 
go &  S.  E.  Ry.  Co.  V.  Cason.  133  Ind.  49, 32  N. 
E.  827. 

Fob  Gases  Fboh  Otheb  States, 

See  41  Cent.  Dig.  K.  R.  |S  716-718. 
See,  also,  33  Cyc  pp.  640,  641. 

5221.  lajnries  from  fallua  to  ovsrate 

road. 

[a]  (App.l90£) 
The  courts  cannot  deny  a  corporation,  or- 
ganized in  CMnpliance  with  the  general  rail- 
road law,  the  powers  granted  it  by  statute,  be- 
cause of  its  failure  to  equip  Its  road  to  carry 
freight,  as  the  remedy  of  an  individual  wronged 
thereby  is  under  Bnms'  Rev.  St.  1901^  %  5190; 
providing  that,  on  refusal  of  such  corporation 
to  transport  passengers  or  property,  it  shall  par 
to  the  party  aggrieved  all  damages  sustained. 
— Demaree  v.  Bridges,  65  N.  E.  601,  30  Ind. 
App.  131. 

5222.  lajwlas  to  propertr  from  open*' 

tlom  of  ro»d. 

Injuries  from  construction  or  maintenance,  see 

ante,  §§  112,  113. 
Injuries  from  fires,  see  post,  i§  453-488. 
Injuries  to  animals,  see  post.  §§  405-^1. 

[a]    (Sup.  IST9) 

The  legislature  may,  when  deemed  neces- 
sary for  the  public  welfare,  require  that  to  be 
done  which  would,  on  common-law  principles 
and  without  the  statute,  be  deemed  a  nuisance, 
as  the  sounding  of  a  whistle  by  a  locomotive  oo 
approaching  a  crossing. — Pittsburgh,  G.  &  St.  L 
Ry.  Co.  V.  Brown,  67  Ind.  45,  33  Am.  Rep.  73, 
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[b]  (Sup.  I8St) 
Where  a  complaint  by  a  lot  owner  alleges 
that  baildinss  on  his  lot  are  ueed  for  worship, 
and  that  the  vae  of  the  street  adjoining  by  a 
railroad  company  Interrupts  the  worship  and 
obstructs  the  street,  an  answer  setting  ap  that 
the  railroad  is  operated  in  the  usual  way  and 
was  constmcted  by  leave  of  the  city  aod  as  re- 
qaired  by  the  ordinance,  and  that  the  street  is 
not  obstructed  save  as  the  running  of  the  cars 
carefully  has  that  effect,  is  a  sufficient  defense. 
— Dwenger  t.  Chicago  &  Q.  T.  Ry.  Co.,  96  lod. 
153. 

An  abutting  lot  owner  has  no  cause  of  ac- 
tion against  a  lallioad  company  which  has  been 
petmitted  by  the  dty  to  lay  Its  track  through 
the  street,  no  harm  being  sustained  by  Urn  be- 
yond that  sustained  by  other  lot  owners.— Id. 

W    (App.  1886) 

It  appeared  from  the  complaint  that  the  in- 
inry  complained  of  was  caused  by  the  alleged  neg- 
ligent operation  of  defendant's  locomotives,  there- 
by causing  plaintiff's  hotel  building,  located  near 
the  tracks,  to  jar,  and  cracking  the  walls  of  the 
building.  Hdd,  that  the  circumstances  under 
which  the  injury  occurred  reqaired  no  other  duty 
of  plaintiff  than  to  remain  passive,  and  a  general 
averment  that  be  was  not  contribtitory  to  the  in- 
jnry  is  unnecessary.— Pittsburg,  C,  C.  &  St.  L. 
Ry.  Co.  V.  Welch,  12  Ind.  App.  433,  40  N.  E. 

An  allegation  that  defendant  negligently 
caused  nml odorous  freight  to  remain  an  unreason- 
ible  and  unnecessary  time  in  front  of  plaintiff's 
premises  sufficiently  shows  abuse  of  right  of  com- 
moD  carrier,  whether  the  action  be  for  negligence 
or  nnisance, — Id.  ' 

Fob  Cases  from  Otheb  States, 

See  4X  Cent.  Dio.  R.  R.  $S  720-724. 
See,  also,  33  Cyc  pp.  012-047 ;  note,  D  Am. 
St  Rep.  637. 


(B)  STATUTORY,  MUNICIPAL,  AND  OF- 
FICIAL REGULATIONS. 

Consolidation  of  companies,  see  ante,  S|  141- 
144. 

Denial  of  equal  protection  of  laws,  see  CoNSH- 

TunoNAL  Law,  $  241. 
Deprivation  of  property  without  due  process  of 

law,  see  Constitutional  Law,  g  2ffl. 
Impoution  of  liability  for  i>ersoDal  injuries  a** 

denial  of  equal  protection  of  laws,  see  Con- 

btitutiosai.  Law,  |  245. 
Imposition  of  liability  for  personal  injuries  as 

deprivation  of  property  without  due  process 

of  law,  see  Constitdtionai.  hAw,  {  301. 
Laws  conferring  judidal  powers  on  executive 

officers,  see  ConsTirunoNAL  Law,  |  80. 
Persons  entitled  to  raise  constitutionality  of 

statutes,  see  CoNsnTUXiONAL  Law,  i  42. 
Subjects  and  titles  of  acts,  see  Statutes,  i 

113. 

Time  of  taking  effect  of  statutes,  see  Stai^ 
UTES,  f  200. 


i223.  AutHoritr,  eoMtrnetloM,  «nd  op- 
•ratloa  Im  (Mund. 

[a]     (8np.  1866) 

Where  the  legislature,  by  special  act  in- 
corporating a  railroad  company,  reserved  the 
right  to  alter  the  charter,  it  may,  under  such 
reserved  power,  properly  apply  the  general  law 
regulating  the  liability  of  railroad  companies 
for  stock  killed.— JeEtersonville  R.  Co.  v.  Oab- 
bert,  25  Ind.  431. 

Fob  Gases  fbom  Otheb  States, 

See  41  Cent.  Dig.  R.  R.  §g  725-729,  738. 
See,  also,  33  Cyc.  pp.  648-000;  note,  fi  L. 
R.  A.  (N.  S.)  18T. 

1 284*  Compules  nmd  pevsoiiB  to  whom 
nppUeftblo. 

[a]  (Sup.  1861) 

A  clause  giving  to  «  railroad  company  the 
fee  simple  in  their  track,  with  the  snbose  and 
occupation  of  the  same,  also  providing  that  no 
person  or  body  corporate  or  politic  shall  Inters 
fere  therewith,  etc.,  or  do  anything  "to  detract 
from  or  affect  the  profits  of  said  corporation," 
will  not  exempt  such  railroad  company  from 
the  operation  of  the  statutes  rendering  railroad 
corporations  liable  for  cattle  killed  by  them.— 
Indianapolis  &  G.  R.  Co.  t.  Kercheval,  16  Ind. 
84. 

Neither  the  cost  of  making  and  keeping  in 
repair  the  fence,  nor  the  amount  of  damages 
paid  for  stock  killed,  does  "detract  from  or  af- 
fect the  profits  of  the"  company,  in  the  sense  of 
these  words  as  used  in  the  charter.— Id. 

[b]  (Sop.  1866) 

The  liability  of  a  railroad  company  for  de- 
fect of  feoces  extends  as  well  to  companies 
organized  under  special  charters  as  to  those 
organized  under  the  general  law.- Indlanapolis,- 
P.  &  C.  R.  Co.  V.  Marshall,  27  Ind.  300. 

[c]  (Sap.  1892) 

The  fact  that  defendant's  charter  gave  it 
the  power  to  regulate  the  speed  of  its  trains  did 
not  exempt  it  from  the  restriction  imposed  by 
a  valid  city  ordinance  regulating  the  speed  of 
trains  in  the  city  limits.- Cleveland.  C,  C.  &  I. 
Ry.  Co.  V.  Harrington,  131  Ind.  426,  30  N.  R 
37. 

[d]  (Sap.  1892) 

Act  March  9,  1880,  S  1.  provides  that 
every  "corporation,  company,  or  person"  operat- 
ing a  railroad  within  the  state  shall  place  in 
each  passenger  depot  of  such  "company,"  lo- 
cated at  any  station  in  this  state  at  which  there 
is  a  telegraph  office,  a  blackboard,  on  which 
such  "company  or  person"  shall  post,  before  the 
schedule  time  for  the  arrival  of  each  passenger 
train  stopping  at  such  station,  the  fact  whether 
such  train  is  on  schedule  time  or  not.  Section 
2  prescribes  penalties  for  violations  of  the  act. 
BHd,  that  the  statute  is  not  indefinite  and  in- 
operative as  to  "corporations"  because  of  the 
omission  of  the  word  "corporation"  therefrom. 
—State  V.  Indiana  &  I.  S.  R.  Co.,  133  Ind.  60. 
32  N.  E.  817,  IS  L.  R.  A.  502;  Same  v.  Penn- 
sylvania Co.,  133  Ind.  700,  32  N.  E.  822. 
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[e]     (App.  1901) 

Under  Burns'  Ann.  St.  1901,  {  1309,  de- 
fining tbe  word  "person"  as  extending  to  bodies 
politic  and  corporate,  a  city  ordinance  provid- 
ing tliat  it  shall  be  unlawful  for  any  engineer, 
conductor,  or  other  person  to  run  or  permit  to 
be  mn  on  any  railroad  track  within  limits  of 
the  city  any  locomotive  engine,  car,  or  train 
at  a  greater  speed  than  8  miles  per  hour,  ap- 
pUea  to  railroad  corporations  operating  rail- 
roads within  the  city. — Southern  Ry.  Co.  r. 
Jonei,  71  N.  E.  275,  33  Ind.  App.  333. 

in    (App.  1904) 

A  belt  line  railroad,  maintained  in  a  city 
by  two  connecting  through  railroad  lines,  for 
the  purpose  of  affonling  better  facilities  for  re- 
ceiving and  transferring  freight  from  one  line 
to  the  other,  and  from  various  manufacturing 
establishments  located  on  such  belt  line,  from 
which  switches  were  constructed,  was  a  steam 
railroad  operated  within  the  state,  within 
Bums'  Ann.  St.  1901,  §  5173a  et  seq.,  requiring 
switches  on  such  railroads  to  be  indicated  by  a 
signal  light,  so  attached  aa  to  indicate  safety 
when  the  switch  is  closed,  and  danger  when 
open,  and  requiring  such  light  to  be  kept  burn- 
ing at  night  and  on  dark  and  foggy  days. — Tole- 
do, St  L.  &  W.  R.  Co.  T.  Bond,  72  N.  B.  647, 
35  Ind.  App.  142. 

[Kl  (App.lM7) 

Bums'  Ann.  St  1908,  {  5260  (Acts  1891, 
p.  364,  (  1),  providing  that  "all  railroads  owned 
or  operated  in  the  state  having  more  than  two 
tracks  •  *  •  or  if  only  one  track  *  •  • 
said  railroad  corporation  shall  •  *  *  place 
a  flagman"  at  certain  highway  crossings,  ap- 
plies to  corporations  operating  steam  railroads. 
—Grand  Trunk  Western  Ry.  Co.  t.  State,  40 
Ind.  App.  695,  82  N.  E.  1017. 

Fob  Gabes  frou  Otueb  States. 

See  41  Cent.  Dig.  R.  R.  §§  734-737. 
See,  also,  33  Cyc.  pp.  651-053. 

1 227.  Train  aerrloe. 

Laws  relating  to  as  class  legislation,  see  CoN- 
SmOTIONAL  hjLW,  {-  208. 

Regulation  of  intentate  commezce,  see  Cou- 
UEBGB,  f  58. 

Fob  Cases  fbou  Otheb  States, 
See  41  Cent.  Dig.  B.  R.  S  741. 
See,  also,  33  Cyc.  p.  657. 

fi  229*  Eqnlpmemt  of  tnlas. 

Iawb  relating  to  aa  denial  of  equal  protection 
ta  laws.  Bee  Constetdtional  Law,  |  241. 

Right  to  psM  laws  as  to  employes  on  trains 
engaged  in  intentate  commerce  in  absence 
of  legistatim  by  congress,  see  Coumebce,  S 
10. 

Fob  Casks  fbou  Otheb  States, 
See  41  Gent.  Dig.  B.  R.  |  743 

See,  also,  33  Cyc.  p.  COO. 


{230.  Entployds. 
[&]    (Sap.  1939} 

Acts  1907,  p.  18.  c.  11,  S  1,  rplating  to 
freight  trains,  requires  6  employ^  on  trains 
of  more  than  50  freight  or  other  cars,  and  5 
on  trains  consisting  of  Im-v  than  50  freight  or 
other  cars.  Section  2  requires  6  employ^  oth- 
er than  baggage  and  express  messmgers  on  pas- 
senger, mail,  or  express  trains,  and  section  3 
declares  that  any  railroad  company  doing  busi- 
ness in  the  state  who  shall  send  out  on  its  road 
any  train  not  manned  "in  accordance  with  sec- 
tions 1  and  2"  shall  be  guilty  of  a  misdemeanor. 
Held,  that  the  conjunction  "and"  in  the  phrase 
"sections  1  and  2"  should  be  construed  disjunc- 
tively in  order  not  to  defeat  the  intention  of  the 
Legislature,  though  the  statute  is  penal.— Pitts- 
burgh, C,  C.  &  St  L.  Ry.  Co.  T.  State,  172 
Ind.  147,  87  N.  E.  1034. 

Acts  1907,  p.  18,  c.  11,  known  as  the  "Full 
Crew  Act"  (section  3),  declares  that  any  rail- 
road doing  business  in  the  state  who  shall  "send 
out"  on  its  road,  or  cause  to  be  sent  out,  any 
train  not  manned  in  accordance  with  sections 
1  and  2  of  the  act  shall  be  guilty  of  a  misde- 
meanor. Held,  that  the  words  "send  out"  did 
not  limit  the  act  to  trains  originating  within 
the  state,  but  that  such  words  were  used  in  the 
sense  of  "operate"  or  "run  over  its  road,"  so 
that  the  act  was  applicable  to  all  trains  while 
being  operated  within  the  state,  though  they 
originated  In  another  state  and  passed  through 
Indiana  to  points  beyond.— Id. 

Const  U.  S.  art.  1,  S  §•  conferring  on  Con- 
gress exclasive  power  to  establish  post  offices 
and  post  roads  and  to  regulate  the  same,  did 
not  prohibit  or  abrogate  the  right  of  the  state 
to  pass  Acts  1907,  p.  18,  c  11,  specifying  the 
number  of  employes  to  be  carried  on  trains  op- 
erated through  the  state  In  the  reasonable  ex* 
erciae  of  the  state's  police  power  when  applied 
to  mail  trains.— Id. 

Fob  Cases  from  Other  States, 
See  41  Cent.  Dig.  R.  R.  |  74^ 
See,  also,  33  Cyc.  p.  664. 

1232.  Nottees. 

Companies  and  persons  to  whom  applleftblet  see 
ante,  {  224. 

Laws  relating  to  as  class  legislation,  see  Con- 
fftiTDTioNAL  Law,  I  20& 

Laws  relating  to  as  denial  of  eqnal  protection 
of  laws,  see  CoNBrrrtJnoNAL  Law,  f  241. 

Local  and  special  laws  relating  to  posting  no- 
tice as  to  time  of  arrival  of  trains,  see  Stat- 
utes, f  71. 

Local  and  spedal  laws  reqairii^  railroads  t« 
maintain  blackboards  at  statiuis  showing 
time  of  arrival  of  trains,  see  Statutes,  |  S5. 

Penalties,  see  post,  f  254. 

Persons  entitled  to  raise  constitationality  of 
statute  relating  to,  see  GoNBirruTioNAi. 
Law.  I  42. 

Time  of  taking  effect  of  statute  requiring  hlaA- 
boards  at  stetions  showing  time  of  arrival 

of  trains,  see  Statutes,  S  250. 
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Act  HETch  9^  1£89,  {  1,  xeQulriitg  laUnnd 
GomiMuiIeB  to  place  a  blackboard  at  an  statlooa 
at  which  there  is  a  telegraph  office,  on  which  it 
■hall  post  the  fact  whether  its  trains  are  on 
time  or  late,  is  not  objectionable  In  that  it  le- 
qaltes  a  blackboard  to  be  placed  in  each  passen- 
ger depot,  whether  Hiere  is  a  telegraph  office 
therein  or  not.  provided  there  is  a  telegraph 
ofllce  in  ttie  town  or  city  at  which  the  depot 
is  located,  and  wholly  disconnected  with  the  op- 
eration of  the  railroad,  since  snch  blackboard 
is  not  required  If  there  la  not  a  telegraph  of- 
fice at  the  station  where  the  train  stops.— State 
T.  Indiana  &  I.  S.  B.  Co.,  133  Ind.  €9,  82  N. 
n  817,  18  Ij.  R.  A.  (S02;  Same  t.  Pennsylva- 
nU  Co..  188  Ind.  700,  82  N.  B.  822. 

tb]  (Sap.  1892} 
A  Statute  imposing  a  duty  carries  with  it 
flie  doing  of  snch  things  as  are  necessary  to 
perform  the  duty,  so  that  Act  March  9,  1889, 
reqoiring  railroads  to  post  notices  on  black- 
boards as  to  whether  trains  are  on  time,  im- 
poses the  duty  to  procure  and  post  a  black- 
board.—State  V.  Ind.  &  111.  Southern  Ry.  Co., 
82  N.  E.  817,  133  Ind.  69, 18  L.  R.  A.  502. 

[c1    (Sap.  18&4) 

EHott's  Sapp.  $S  1088.  1089,  requiring 
railroad  companies  to  have  written  on  a  black- 
board. 20  minutes  before  the  schedule  time  for 
flic  arrival  of  a  train  at  a  depot,  a  statement 
whether  the  train  is  on  time  or  not,  and,  "if 
late,  how  much,"  does  not  apply  to  a  company 
operating  a  line,  the  regular  time  of  passage 
from  one  terminus  of  which  to  the  other  is  less 
than  20  minutes.  —  State  t.  Kentucky  &  L 
Bridge  Co.,  186  Ind.  195,  85  N.  E.  991. 

[d]    (App.  1S95) 

Rev.  SL  1894.  8  5188,  requiring  every 
railroad  company  at  any  station  at  whidi  "there 
is  a  telegra^  office"  to  register,  on  a  blackboard 
kept  hi  a  conspicuous  place  for  that  purpose,  20 
minntet  before  a  passenger  train  is  due  by 
schedule  time,  whether  it  is  on  time,  and,  if 
late,  bow  late,  does  not  require  the  re^tering 
of  night  trains  at  passenger  station!  where  Its 
telegraph  office  is  kept  open  only  during  the  day- 
time.—Terre  Haute  &  I.  R.  Go.  T.  State,  13 
Ind.  App.  S29,  41  N.  B.  952. 

Fob  Cases  fbou  Otheb  States, 
See  41  Cent.  Die.  R.  R.  i  746, 
See,  also,  33  Cyc  p.  664. 

1 233.  SIbbaU  ud  lookout*. 

Companies  and  persons  to  whom  applicable,  see 
ante.  |  224. 

Laws  requiring  as  impairing  obligation  of  con- 
tracts, see  CkiNSTiTUTiONAL  Law,  {  125. 
Penalties,  see  post,  §  254. 

Violation  of  statute  or  ordinance  as  affecting 
liability  for  injuries,  see  post,  {  308. 

TiolatioQ  of  statute  or  ordinance  as  affecting 
liability  for  injuries  to  animals,  see  pos^  f 
415. 


What  law  governs  in  action  for  deaU>,  see 

Death,  S  8. 

[a]    (Sap.  1901) 

A  city  ordinance,  making  it  the  duty  of 
persons  in  charge  o£  a  moving  locomotive  to 
ring  a  bell  attached  thereto,  and  providing 
that  no  train  shall  be  run  backward  without 
a  watchman  on  the  rear  thereof,  is  a  valid  ex- 
ercise of  the  power  conferred  on  cities  by 
Bums'  Rev.  St.  1894,  $  3541,  cl.  42  (Rev.  St. 
1881,  I  3106 ;  Homer's  Rev.  SL  1897,  S  3106), 
to  provide  by  ordinance  for  the  security  of  per- 
sons from  Uie  running  of  trains,  and  applies 
to  a  private  switch  yard  of  a  railroad  company 
situated  in  the  city.— Baltimore  &  O.  8.  W.  Ry. 
Co.  T.  Peterson,  68  N.  B.  1044,  156  Ind.  364. 

For  Cases  from  Otheb  States, 
See  41  Cent.  Diq.  R.  R.  §  747. 
See,  also,  33  Oyc  pp.  665-66a 

1  234.  Rate  of  speedL 

As  affecting  liability  for  injnries  from  acci- 
dents to  trains,  see  post,  S  285. 

Companies  and  persons  to  whom  applicable^  see 
ante.  {  224. 

Penalties,  see  post,  §  254. 

Violation  of  statute  or  ordinance  as  affecting 
liability  for  injuries,  see  post,  §  373. 

Violation  of  statute  or  ordinance  as  affecting 
liability  for  injuries  to  animals,  see  post,  S 
417. 

Fob  Cases  fbou  Otheb  States, 

See  41  Cent.  Dig.  R.  R.  H  748,  749. 
See,  also,  33  Cyc.  pp.  668-670;  note,  63 
Am.  Rep.  62. 

§  236.    In.  eltiea,  towns,  anct  villages. 

[a]    (Svp.  1870) 

The  municipal  authorities  of  cities  may, 
under  their  general  police  powers,  pass  ordi- 
nances to  regulate  the  speed  of  cars  through 
cities.— Whitson  v.  Oity  of  Franklin,  34  Ittd. 
302. 

An  ordinance  regulating  speed  of  trains 
through  the  town  Is  not  inconsistent  with  the 
statute  law  of  this  state,  but  Is  plainly  author- 
ized by  section  58  of  the  general  act  of  1867  for 
the  incorporation  of  dtles. — Id. 

Id  an  action  for  the  violation  of  a  city 
ordinance,  providing  that  It  shall  not  be  lawful 
for  a  railroad  company  to  mn  its  trains  within 
the  corporate  limits  of  a  city  at  a  faster  rate 
than  four  miles  per  hour,  it  is  no  defense  that 
the  railroad  company  was  engaged  in  carrying 
the  mail  under  a  contract  with  the  United 
States,  and  was  required  by  such  contract  to 
transport  the  mail  within  a  prescribed  time, 
which  could  not  l-e  done  if  the  towns  and  cities 
through  which  the  road  ran  were  allowed  to 
regulate  the  speed  of  trains  passing  through 
them. — Id. 

Id  a  prosecution  of  a  railroad  engineer  for 
violating  an  ordinance  regulating  the  rate  of 
speed  of  trains  within  a  city,  held,  that  the 
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ordinanca  providing  ttiat  railroad  traloB  ahalt 
not  be  mo  witbio  the  corporate  llmitB  of  the 
city  at  a  faster  rate  of  speed  than  four  miles 
an  hour  applies  to  all  the  territory  within  the 
corporate  limits  over  wbicb  the  railroad  runs, 
including  tbat  portion  not  platted,  and  lauds 
owned  by  tbe  railroad  company.— Id. 

[b]    (Sap.  1S92) 

Where  there  is,  at  the  time  of  the  passage 
of  an  ordinance  limiting  the  speed  of  trains 
within  a  city  to  four  miles  an  hour,  a  statute 
conferring  the  power  to  pass  such  an  ordinance, 
the  same  cannot  t>e  adjudged  unreasonable  and 
void.— Cleveland,  C.  C.  &  I.  Ry.  Co.  v.  Har- 
rington, 131  Ind.  429,  30  N.  E.  37. 


[c]  (Sap. 

The  power  of  a  city  to  pass  an  ordinance 
regulating  the  speed  of  trains  is  conferred  as  a 
police  power  for  tbe  protection  of  the  public. — 
Pittsburg,  C,  C.  ft  St  Louis  Ry.  Co.  v.  Moore, 
53  N.  E.  290,  1S2  Ind.  345,  44  L.  R.  A.  G38. 

[dl  (Snp.lMS) 

Bums'  Rev.  St.  190l,  {  4404,  conferring 
on  trustees  of  incorporated  towns  the  exclusive 
power  over  the  streets,  alleys,  highways,  and 
bridges  within  the  towns,  and  section  43.'i7,  cIs. 
4,  6.  9,  16,  empowering  the  truatees  to  declare 
what  shall  constitute  a  nuisance,  to  regulate 
things  tending  to  endanger  persons  and  proper- 
ty, and  to  adopt  ordinances  to  carrj-  into  effect 
the  provisions  of  tbe  act,  authorize  the  trustees 
to  regulate  the  speed  of  trains  in  the  corporate 
limits.— Baltimore  &  O.  R.  Co.  v.  Town  of 
Wbiting.  68  N.  R  266,  161  Ind.  228. 

[«]    (Bap.  1907) 

A  city  ordinance  limiting  tbe  speed  for 
locomotives  while  passing  tbrougb  the  city  did 
not  become  Invalid  from  a  failure  to  afterwards 
limit  the  speed  of  electric  cars;  tbe  fact  tbat 
such  cars  are  more  readily  controlled  than 
steam  cats  affording  just  ground  for  disting- 
uishlug  between  them  in  respect  to  speed.— In- 
dianapolis Union  Ry.  Co.  v.  Waddington.  160 
Ind.  448,  82  N.  E  1030. 

Act  March  6,  1801  (Acts  1891.  p.  137,  c. 
97),  governing  cities  of  more  than  100,000  in- 
hahitaots,  gave  tbe  right  to  regulate  the  spefd 
of  cars  and  locomotives,  and  also  to  secure  the 
safety  of  citizens  and  others  in  the  running  of 
trains  through  the  city,  and  provided  (Burns' 
Ann.  St.  1901,  S  3772)  that  all  ordinances,  etc. 
not  inconsistent  with  the  act  should  remain  In 
force  until  repealed  by  the  common  council,  etc. 
Held,  that  the  act  did  not  repeal  an  ordinance 
passed  in  1860,  under  authority  of  Acts  Sp. 
Sess.  lS6r>,  p.  3,  c.  1,  limiting  the  speed  of  loco- 
motives and  cars.— Id. 

Fob  Cases  fbom  Otheb  States, 
See  41  Cent.  Dig.  R.  U.  §  749. 
See,  also,  33  Cyt:.  pp.  0<;fMJ70. 

S  238.  Llchtliis  track. 

Construction    of    ordinance,   see  Municipal 
CoBPOBATiona,  S  120. 


Penalties,  see  post,  |  254. 
Regulation  of  as  regulation  of  commerce,  see 
Commerce,  f  58. 

[a]  (Sup.  1S96) 

Where  an  act  authorizes  cities  to  pass  or- 
dinances requiring  railroad  companies  to  main- 
tain lights  at  public  crossings,  and  to  provide  a 
penalty  for  the  enforcement  thereof,  an  ordi- 
nance, passed  in  pursuance  of  such  power,  spec- 
ifying that  the  lights  shall  be  on  tbe  same 
schedule  plan  used  by  the  city,  and  imposing  a 
fine  for  each  night  there  is  a  failure  to  provide 
tbe  specified  lights,  should  fix  definitely  tbe  time 
during  which  the  lamps  must  be  lighted.— City 
of  Shelbyville  v.  Cleveland,  C,  a  ft  St.  L.  Uy. 
Co.,  44  N.  E.  929,  146  Ind.  66. 

Act  March  4,  1803,  conferring  on  cities 
power  to  provide  "for  the  security  and  safety 
of  citizens  and  other  persons  from  the  runninz 
of  trains,"  by  requiring  railroad  companies  "to 
keep  and  maintain  lights  on  all  nights  tbat  th- 
common  council  may  direct,  at  a  point  where 
tbe  railroad  tracks  cross  a  street  in  any  city." 
does  not  authorize  an  ordinance  requiring  a 
railroad  company  to  maintain  a  light  "wher- 
ever a  track  of  such  railroad  company  cross.-s 
a  public  street  in  said  city,"  without  rpgard 
to  whether  tbe  safety  of  cltisens  requires  a 
light  at  all  such  points.— Id. 

Power  conferred  by  the  legislature  upon  a 
city  to  provide  for  tbe  safety  of  citizens  by  re- 
quiring railroad  companies  to  maintain  lightx 
at  public  croasings,  and  to  declare  "what  kind 
of  lights"  said  companies  shall  maintain,  bnt 
not  to  require  any  different  Und  than  that  used 
by  the  city,  does  not  aatborise  a  city  using 
electric  lights  to  require  lights  furnished  by  a 
railroad  company  to  be  of  any  particular  elec* 
trie  pattern.— Id. 

[b]  (Sap.  1896) 

An  ordinance  requiring  railroads  to  keep 
a  2,000  candle  power  electric  light  burning  all 
night  at  every  street  crossing,  under  penalty  of 
a  fine,  was  impliedly  repealed  by  an  ordinance 
requiring  railroad  companies  to  esublisb  ligbls 
at  certain  specified  street  crossings,  to  be  kept 
burning  during  certain  hours,  under  penalty  of 
a  fine.— Terre  Haute  ft  L.  R.  Co.  v.  City  of 
South  Bend,  45  N.  E.  824, 146  Ind.  230. 

[c]  (Sap.  1S97) 

Act  March  4,  1893,  giving  cities  power  to 
provide  "for  the  security  and  safety  of  citizens 
and  other  persona  from  the  nmning  of  trains." 
by  requiring  railroad  companies  to  maintain 
lights  on  all  nights  the  council  may  direct  at  a 
point  where  the  railroad  tracks  cross  a  street, 
does  not  authorize  an  ordinance  requiring  a 
railroad  company  to  light  at  the  crossings,  ever>' 
night,  from  dark  to  dawn,  each  of  10  streets 
crossed  by  its  railway,  and  to  use  arc  lamps  of 
nominal  2,000  candle  power,  suspended  at  least 
25  feet  above  the  tracks,  where  the  company 
does  not  mn  any  train  through  such  city  after 
8  o'clock  any  night.- Cleveland,  C,  C.  4  St  L. 
Ry.  Co.  V.  City  of  Connersville,  147  Ind.  277. 
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46  X.  S.  S79, 37  H  B.  A.  175,  82  Am.  St  Rep. 
418. 

[d]  (Sap.  IMS) 

Bums'  Ann.  St.  1901.  |  6173,  grants  to  cit- 
ies the  power  to  require  railroad  companies  to 
maintain  at  street  crossings  tbe  same  kind  of 
lights  maintained  hy  tbe  city  on  all  nights  that 
the  city  may  direct,  and  to  provide  what  kind  of 
lights  shall  be  maintained.  Held,  that  an  ordi- 
nance in  conformity  to  the  section  is  not  ren- 
Hered  invalid  for  indefiniteness  because  it  ex- 
ciisra  lifcbtiug  by  the  company  at  such  times  as 
the  moon  furnishes  sufficient  light  to  light  such 
crossings  and  at  all  times  when  tbe  city  lights 
are  not  in  operation. — Chicago,  I.  &  L.  R.  Co. 
V.  City  of  Cnwfoidsville,  72  N.  E.  1025,  164 
Ind.  7a 

In  an  action  against  a  railroad  company 
for  failure  to  light  street  crossings  as  required 
by  a  city  ordinance  antborized  by  an  act  of 
the  Legislature,  an  answer  alleging  that  there 
is  a  device  which  can  be  attached  to  tbe  rail- 
road track  so  that  an  approaching  train  at  a 
distance  will  ignite  a  lamp  at  the  crossing,  and 
continue  the  light  until  tbe  train  passes,  but  by 
reason  of  the  ordinance  requiring  a  constant 
light  defendant  is  unable  to  Install  the  device, 
constitntes  no  defense. — Id. 

Where  a  municipal  corporation  maintains  a 
system  of  electric  lights,  it  may,  by  ordinance, 
require  all  railroad  companies  mnning  trains 
Ibrongb  its  limits  to  oiaintain  electric  lights  at 
crossings  and  proTlde  what  nights  tbey  shall  be 
kept  burning,  and  such  ordinauce  is  not  void 
for  onreasonableness  or  uncertainty. — Id. 

Act  March  4,  1893  (Burns'  Ann.  St.  1001, 
p.  302,  S  5173),  giving  to  cities  tbe  power  to 
require  railroad  companies  to  maintain  at  cross- 
ings tbe  same  kind  of  lights  maintained  by  the 
city  on  such  nights  as  the  common  council  may 
direct,  is  a  specific  grant  of  police  power  of  the 
.^tate,  and  it  authorizes  a  requirement  for  lights 
at  all  hours  of  the  night  or  parts  of  nights,  and 
such  grant,  when  in  harmony  with  the  Consti- 
tution, cannot  be  questioned  by  any  other  body 
as  to  its  reasonableness. — Id. 

[e]  (Snp.  190<) 

Under  Bums'  Ana.  St.  1001,  S  237,  requir- 
ing crimes  and  misdemeanors  to  be  defined  by 
vtatute,  and  section  4357b,  empowering  town 
boards  of  trustees  to  enact  penal  ordinances  re- 
quiring railroads  to  keep  and  maintain  ligbtH 
at  crossings,  and  providing  that  the  tnistees 
may  in  such  ordinances  provide  what  kind  of 
lights  tbe  railroads  shall  maintain,  except  that 
they  shall  not  be  required  to  maintain  any  dif- 
ferent kind  of  lights  than  those  maintained  by 
the  town,  an  ordinance  requiring  a  railroad  to 
provide  electric  lights  of  not  to  exceed  2,000 
candle  power,  and  to  give  snch  light  and  serv- 
ice OS  the  town  maintains,  is  too  indefinite  in 
its  description  of  the  kind  and  degree  of  light 
required  to  be  maintained,  and  is  consequently 
invaIld.^hIcago,  I.  &  I*.  Ry.  Co.  v.  Town  of 


Salem,  76  X.  E.  031,  106  Ind.  71;  Id.,  76  N. 
E.  634,  106  Ind.  708. 

[t]    (Sap.  1907) 

Neither  tbe  statute  authorizing  the  ordi- 
nance, nor  the  ordinance  itself  requiring  rail- 
road companies  to  light  their  street  crossings 
with  lights  of  tbe  same  power  as  those  used 
by  the  town,  is  a  violation  of  tbe  federal  or 
state  Constitution.— Chicago,  I.  &  L.  Ry.  Co. 
V.  Town  of  Salem,  170  Ind.  153,  S2  N.  B.  913. 
18  L.  B.  A.  (N.  S.)  658. 

Acts  1905,  p.  219,  c.  120.  declares  that 
town  trustees  may  require  railmad  companies 
operating  a  line  over  a  atreet  to  maintain  a 
street  light  at  the  crossing  to  be  lit  at  night 
during  the  passage  of  any  train,  and  for  not 
less  than  30  minutes  prior  thereto,  provided 
that  tbe  railroad  be  not  required  to  maintain 
any  different  kind  of  light  at  such  crossing  from 
that  maintained  by  the.  town  at  other  street 
crossings.  Held,  that  the  term,  "kind  of  light." 
bad  reference  to  general  classification  as  elec- 
tricity, gas,  oil,  etc.,  rather  than  to  grades  or 
degrees  of  tbe  same  class,  and  that  the  town 
was  authorized  to  require  railroads  to  main- 
tain at  all  crossings  within  the  town  the  same 
kind  of  lights  maintained  by  tbe  town  at  its 
other  street  crossings,  and  no  other.— Id. 

Under  Acts  1905.  p.  219,  c.  12!>.  autbor- 
izing  towns  to  require  railroad  companies  to 
light  railroad  crossings  with  the  same  kind  of 
lights  maintained  by  the  town  at  other  street 
crossings  for  a  period  not  lees  than  30  minutes 
prior  to  the  passage  of  each  night  train  over 
the  crossing,  an  ordinance  requiring  railroads 
to  maintain  an  electric  light  of  2,000  candle 
power  at  such  crossings  and  to  keep  the  same 
burning  for  not  less  than  30  minutes  prior  to 
the  passage  of  trains  during  such  nights  as  the 
city's  streets  are  lighted  on  nonmoonlight  nights, 
was  not  unreasonable  as  requiring  lights  of  too 
great  power;  they  being  the  same  as  those 
maintained  by  the  town. — Id. 

[g]    (Sap.  1907) 

Under  Burns'  Aon.  St.  1901,  S  5173,  au- 
thorizing cities  to  adopt  an  ordinance  requirin'g 
railroads  running  through  cities  to  maintain 
lights  at  the  points  where  the  tracks  cross 
streets,  and  declaring  that  cities  may  "provide 
what  kind  of  lights"  shall  be  maintained,  a  mu- 
nicipality may  adopt  an  ordinance  requiring  a 
railroad  to  maintain  a  light  at  a  street  inter- 
section.—Pittsburgh,  C,  C.  &  St.  L.  Ry.  Co.  v. 
Hartford  City,  170  Ind.  674,  82  N.  E.  787,  85 
N.  E.  362,  20  L.  R.  A.  (N.  S.)  461. 

\  municipal  ordinance  requiring  a  railroad 
company  to  maintain  electric  lights  where  its 
tracks  cross  streets  of  sufficient  power  to  light 
the  entire  crossing,  not  to  exceed  tbe  power  of 
electric  lights  used  by  the  city,  and  to  keep  the 
lights  burning  for  five  minutes  before  tbe  arriv- 
al of  each  train  at  all  times  at  night  when  there 
is  no  moon,  etc.,  is  not  so  indefinite  as  to  be  in- 
valid, but  requires  a  light  of  sufficient  power, 
not  exceeding  that  used  by  the  city,  to  enable 
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a  traveler,  of  good  e;eBigbt,  in  the  Dlgbttime,  to 
perceive,  before  going  upon  the  crossing,  the 
tracks  at  the  point  of  intersection  and  the  char- 
acter of  the  way  across  the  same.— Id. 

A  municipal  ordinance  requiring  a  railroad 
company  to  maintain  electric  lights  at  points 
where  its  tracks  cross  streets  of  sufficient  power 
to  light  the  entire  crossing,  "but  not  to  exceed 
the  power  of  the  electric  lights  used  by  the 
city,"  is  not  invalid  because  of  the  quoted 
phrase  which  merely  keeps  the  ordinance  from 
calling  on  the  company  to  do  more  than  Bums' 
Ann.  St  1901,  i  5173,  authorizing  lights  at 
Btieet  crosaings,  requires. — Id. 

A  municipal  ordiDtnce  requiring  a  railroad 
company  to  maintain  electric  lights  where  its 
tracks  intersect  streets,  adopted  pursuant  to 
Buma*  Ann.  St.  1001,  |  SITS,  empowering  conn- 
cilfl  to  provide  by  ordinance  that  railroad  com- 
panies  shall  maintain  lights  where  the  tracks 
cross  streets  and  to  provide  what  kind  of  lights 
the  companiea  shall  maintain,  Is  not  invalid  on 
the  gronnd  that  the  mnnlcipality  requires  that 
the  lighting  shall  be  done  by  electricity,  nor  be- 
caase  It  requires  the  lights  to  be  bnming  for 
five  minutes  l>efore  the  arrival  of  trains.— Id. 

Where  a  municipal  ordinance  requiring  a 
railway  company  to  maintain  electric  lights 
where  its  tracks  intersect  streets  does  not  fix 
the  height  of  the  lights,  so  that  it  will  be  a  suf- 
ficient compliance  if  the  lights  are  located  at 
such  a  height  that  an  engineer  running  a  train 
over  the  streets  will  not  be  required  to  look 
directly  toward  them,  the  ordinance  is  not  in- 
valid  on  the  ground  that  it  impairs  the  efficien- 
cy of  headilghta  on  locomotives. — Id. 

ToB  Cases  pkom  Othee  States, 

See  41  Cent.  Dig.  R.  R.  S§  753,  757. 
See,  also.  33  Cye.  p.  671;  note,  41  L.  R. 
A.  422. 

1239.  Croasliis  railroads. 

Right  of  state  to  order  connection  with  other 
railroad  In  absence  of  regulations  by  congress, 
■ee  OoMiiEBts,  I  10. 

Fob  Cases  prou  Other  States, 

See  41  Cent.  Dio.  R.  R.  %%  750,  751. 
See,  alao,  33  Cy&  p.  670l 

1242.  Croaainc    Uskwagrs    amd  pvbUe 
places. 

Inability  of  railroad  company  for  injuries,  from 
defects  in  crossings,  see  post,  S  303. 

Fob  Cases  fbou  Other  States, 

See  41  Cent.  Dig.  R,  R.  §9  752,  754-737. 
See,  also,  33  Cye.  pp.  6T2-674. 

|X43.  ^—  S^mboarda,  alcaalBt  flacneM, 
and  catM  at  erosslacs. 

Companies  and  persons  to  whom  applicable,  see 
ante,  f  224. 

What  law  governs  in  actions  for  wrongful  death, 
•ee  Death,  |  8. 


Cal    (SaP'  1S») 

Rev.  SL  1894,  g  4404  (Rev.  St  1881.  | 
3367),  gives  the  board  of  trustees  of  an  incorpo- 
rated town  exclusive  control  over  streets  withio 
the  limits  of  the  town.  Section  4357  (3333)  au- 
thorizes the  town  to  prevent  and  remove  a  nui- 
sance, to  regulate  the  use  of  firearms  or  other 
things  endangering  pereonB  or  property,  to  pre- 
vent interference  with  the  free  nse  of  the  streetB. 
and  to  make  such  ordinances  as  may  be  neces- 
sary to  carry  Into  effect  the  provisions  of  the 
act.  Beld  not  to  give  towns  the  right  to  pro- 
vide by  ordinance  that  a  railroad  company  shall 
keep  at  Its  own  expense  a  watchman,  and  erect 
gates  on  each  side  of  the  track  at  each  street 
crossing.— Pittsburgh,  C,  C.  &  St  I*  Ry.  Co.  v. 
Town  of  Crown  Point  45  N.  B.  687,  35  Lh  B. 
A.  684.  146  Ind.  421. 

[b]  (9a».UB8) 
Rev.  St  1894,  |  6174,  requiring  nilmads 
having  mote  than  two  tracks  across  any  pub- 
lic highway  or  road  on  the  order  of  the  coon- 
ty  conunlsdonera  to  place  a  flagman  there,  does 
not  apply  to  crossings  in  Incorporated  towns,  as 
Rev.  St  1894,  {  4404  (Homer'a  Rev.  St  1897, 

5  3307),  gives  the  trustees  of  such  towns  "ex* 
elusive  power  over  the  streets"  within  th«  cor- 
porate limits,  and  hence  an  order  of  the  com- 
missioners requiring  a  flagman  at  a  crossing  In 
such  town  is  invalid.-~State  v.  Chicago,  I.  ft  I* 
Ry.  Co.,  51  N.  E.  914,  151  Ind.  474. 

tcl   (Svp.  IMS) 
Where  a  railroad  crossing  in  a  city  was 
over  switch  tracks  only,  used  in  moving  cars 
between  the  main  track  end  certain  local  In- 
dustrie and  such  tracks  were  not  In  nse  after 

6  o'clock  p.  m.,  nor  on  Sundays  or  legal  boll- 
days,  an  ordinance  requiring  the  railroad  com- 
pany to  maintain  a  flagman  at  the  crossing  "be- 
tween the  hours  of  7  o'clock  a.  m.  and  9  o'clock 
p.  m.  of  each  and  every  day  in  the  year"  is  un- 
reasonable and  oppressive,  at  least  as  applied 
to  the  hours  and  days  when  the  tracks  are  not 
in  use,  and,  being  indivisible  in  that  respect,  Ib 
wholly  void.— Southern  Indiana  Ry.  Co.  t.  City 
of  Bedford,  75  N.  E.  268,  165  Ind.  272. 

A  city  ordinance,  passed  In  the  exerdae  of 
the  power  conferred  on  the  council  of  cities  by 
Bums'  Ann.  St  1901,  f  3541,  d.  «!.  to  ''pro- 
vide by  oidinanee  for  tibe  security  of  dtiaens 
and  others  from  the  running  of  trains  through 
any  dtj,  and  to  require  railroad  corporations 
to  observe  th^  same,**  to  be  valid,  most  be  rea- 
sonable, fair,  and  impartial,  and  not  ari)itrary 
or  oppressive.— Id. 

[d]    (Apv.  1M7) 

Bums'  Ann.  St  1908,  |  6260  CActs  1891,  p. 
364,  I  1),  providing  that  a  railroad  corporation 
"shall  upon  the  order  of  the  ooonty  eonimia. 
rionera  In  which  said  railroad  is  located,  place 
a  flagman*'  at  certain  highways  and  crossings, 
empowers  the  board  of  commisrioners  In  any 
county  through  which  snch  railroad  passes  to 
order  flagmen  for  crossings  within  snch  county 


TUs  DM:est  is  eompUsd  om  the  Key-Samber  Systesa.  For  explaaatUa,       pace  UL 


Digitized  by 


Google 


§  243         tlna.DiB.-PBceGO]         RAILROADS,  X  (B). 


only.— Grand  Tnmk  Western  Ry.  Oa^  T.  State, 
40  Ind.  App.  095,  82  N.  E.  1017. 

"Regnlarly,"  as  osed  in  Acts  1891.  p.  364, 
cs.   150,    S   !•   providing   ''that  all  railroads 

*  •  •  baring  more  than  two  tracks  across 
any  public  highway  •  •  *  and  used  for 
switching    purposes   exclusively   or  regularly 

*  *  *  ahall,  upon  the  order  of  the  county 
commissioners  •  •  •  place  a  flagman  at  said 
crossing,  •  •  •,'*  means  in  conformity  with 
the  established  mode,  and  as  a  part  of  the 
routine  business  done  at  that  point,  slight  va- 
riations in  the  intervals  between  particular  acts 
of  switching  being  immaterial,  and  does  not 
mean  at  certain  times  or  intervals  of  time  ac- 
cording to  some  certain  uniform  and  well-estab- 
lished practice.— Id. 

Acts  1801»  p.  c.  150,  S  1>  providing 
Oat  **all  railroads  owned  or  operated  In  the 
itate  havioc  more  tlian  two  tracks  across  any 
piUiUc  highway  or  road,  and  osed  for  switching 
pnrposes  exclusively  or  regularly,  or  if  oniy  one 
track,  and  used  for  switching  pnrposes,  said 
lallroad  corpoiation  shall,  upon  the  order  of 
the  connty  commissioners  in  whldi  said  railroad 
Is  located,  place  a  flagman  at  said  crossing 
and  maintain  the  same  at  their  expense  from 
six  o'clock  a.  m.  to  eight  o'clock  p.  m.  of  each 
and  every  day,  or  so  long  as  said  commihsioo- 
ers  deem  it  necessary,"  is  not  void  for  indefi- 
niteness.  In  that  the  words  "said  railroad  cor- 
poration" lack  any  antecedent,  nor  becantie  of 
the  use  of  the  phrase,  "the  order  of  the  county 
eommissiooers,  in  which  said  railroad  is  locat- 
ed." nor  because  the  railroad  may  run  through 
ceveral  counties,  nor  because  it  speaks  of 
"their"  rather  than  "its"  expense;  the  legis- 
lative intent  being  plain,  so  that  defects  in 
gramnuticai  construction  may  Ik  disregarded. 
-Id. 

Fob  Cases  nou  Otheb  States, 

See  41  Cent.  Diq.  R.  R.  |8  754,  757. 
See.  also,  83  Cyc.  pp.  672-674;  note,  3 
Ifc  R.  A.  (N.  8.)  140L 

1244.           Idghts,  slyala,  amd  lookovts 

from  traias. 

Local  and  special  laws,  relating  to  lighting  of 

track,  see  Statutes,  |  80. 
Violation  of  statute  or  ordinance  as  affecting 

liability  for  injuries,  see  post,  8  313. 

For  Cases  fbou  Otheb  States, 
See  41  Cent.  Dig.  R.  R.  §  755. 
See,  also.  33  Cyc  pp.  6GG-668. 

S  24T.  Orosainc  priTste  roads. 

W    (App.  1909) 

The  ordinances  of  the  city  of  Cliioago  reg- 
ulating the  running  of  trains  by  providing  for 
signals  at  crossings  do  not  apply  to  cars  ap- 
proaching a  crossing  on  private  property  of  the 
company.— Freitag  T.  Chicago  Junction  Ry.  Co., 
89  N.  B.  501. 


Fob  Cases  rsou  Otheb  States, 
See  41  Cent.  Dig.  R.  R.  i  76L 
See,  also,  83  Cyc.  pp.  674,  675. 

S  252.  Oontrlbntory       m^Uconee  mm 
croiud  of  defease. 

M    (App.  1902) 

Bums'  Rev.  St.  1901,  |  359a,  making  it 
unnecessary  for  plaintiff  in  an  action  for  inju- 
ries to  allege  or  prove  the  want  of  contribu- 
tory negligence,  and  providing  that  such  negli- 
gence shall  he  matter  of  defense,  and  that  the 
act  shall  not  affect  pending  litigation,  applies 
to  a  case  commenced  after  it  took  effect,  though 
the  cause  of  action  accrued  prior  thereto. — Wa- 
bash R.  Co.  V.  De  Hart,  65  N.  E.  192.  32  Ind. 
App.  62. 

I  254.  Penaltlea  for  violatloiis  of 
latious. 

Application  of  statute  relating  to  payment  of 
wages  generally,  see  Masteb  and  Sebvant. 
§  S3. 

Instructions  as  to  credibility  of  witnesses,  see 

TaiAL,  8  236. 
Liability  of  lessee  of  railroad,  see  ante,  {  134. 
Pleading  ordinance  in  action  for  penalty  for 

violation  of,  see  MUNICIPAI.  COBPOBATIONS, 

I  033. 

Removability  of  cause  to  federal  courts  see 
Removal  or  Causes,  |  41. 

[a]  (Sup.  1888) 

Act  March  2,  1883,  S  23,  imposing  a  pen- 
alty of  $5  per  day  for  the  unnecessary  obstruc- 
tion of  a  highway,  does  not  apply  to  a  railway 
company  lawfully  intersecting  a  road  with  its 
track,  though  it  may  omit  the  duty  enjoined  by 
Rev.  St.  Ind.  1881,  f  3903,  which,  while  it  per- 
mits the  obstruction  of  a  highway  by  an  inter- 
secting track,  requires  the  highway  to  be  restor- 
ed to  its  former  state,  as  near  as  possible,  or 
so  as  not  to  unnecessarily  impede  its  usofulnesR. 
—Cummins  v.  Evausville  &  T.  H.  R.  Co..  115 
Ind.  417.  18  N.  E.  9. 

[b]  (Sap.  1892) 

Undei  Act  March  9,  1888,  Sl  1,  2,  making 
railroads  liable  to  a  penalty  tor  failure  to  keep 
a  blackboard  at  its  stations  on  which  it  shall 
post  the  fact  whether  Its  trains  are  on  time  or 
late,  the  liability  of  a  railroad  company  is  not 
limited  to  a  single  penalty  for  its  Tlolation,  but 
it  is  liable  for  one  penalty  for  each  train  dur- 
ing each  trip,  at  each  station  where  there  is  a 
failure  to  comply  with  its  provisions.— State 
r.  Indiana  ft  I.  S.  R.  Co..  183  lod.  69,  32  N. 
R  817,  IS  L.  R.  A.  B02;  Same  t.  Pennsylvania 
Co.,  133  Ind.  700,  32  N.  EL  822. 

Act  March.  9,  1SS9,  8  2,  provides  that  for 
each  violation  of  the  provision  of  this  act,  "in 
failing  to  report,  or  in  making  a  false  report," 
of  the  fact  whether  trains  are  on  time  or  late, 
such  corporation  shall  pay  $25,  to  be  recovered 
in  a  civil  action,  etc.  Held,  that  a  railroad 
company  was  liable  for  the  penalty  provided 
for  failing  to  make  such  report  at  a  station 
where  no  blackboard  had  been  put  up,  though 
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no  penalty  mu  prescribed  for  Callure  to  put  up 
the  blackboard.— Id. 

■    [c]     (App.  1892) 

Where  the  engineer  of  a  railroad  company 
moB  his  train  within  the  dty  UinitB  at  a  rate  of 
Bpeed  forbltMen  by  a  dty  ordinance  the  company 
IS  liable  thereunder,  though  it  had  instructed 
the  engineer  not  to  so  run  bis  train,  aud  had  no 
knowledge  of  his  act.— City  of  Hammond  t. 
Npw  York,  C.  &  St.  L.  Ity.  Co.,  5  Ind.  App. 
r>2tl,  31  N.  E.  817. 

[cc]    (Sap.  190:) 

Under  Acts  1S89,  p.  279,  as  amended  by 
Acts  1897,  p.  176  ("Blackboard  Law"),  provld- 
tng  that  railroad  companies  shall  cause  a  black- 
lioard  at  least  three  feet  long  and  two  feet  wide 
to  be  placed  in  every  station,  and  to  be  written 
thereon  whether  or  not  trains  are  to  arrive  on 
schedule  time,  etc..  and  that  for  each  violation 
of  the  provision  of  tiie  act  in  failini;  to  report, 
or  in  making  a  false  report,  such  companies 
shall  forfeit  the  sum  of  $2.5,  the  railroad  com- 
pany Is  liable  to  the  penalty  only  for  failure  to 
make  report,  or  for  making  a  false  report,  and 
not  for  failing  to  maintain  a  blackboard  of  the 
dimensions  required  by  the  statute. — State  v. 
Cleveland,  C,  C.  &  St.  L.  Ry.  Co.,  01  N.  E. 
«09,  157  Ind.  288. 

[d]  (Sap.  190S) 
Under  Bnma*  Ann.  St  i  5187,  providing 
a  penalty  of  $25  for  each  violation  by  a  rail- 
road company  of  flection  518G.  reqntrinx  every 
corporation  operating  a  railroad  within  the 
state  to  bnlletin  trains,  the  Htate  is  not  limited 
to  a  single  penalty,  bnt  la  entitled  to  recover  a 
separate  penalty  (or  each  violation  proved. — 
Sonthem  Ry.  Co.  v.  State,  75  N.  B.  272,  165 
Ind.  613. 

Where  a  complaint  alleged  that  defendant 
railroad  company  maintained  a  certain  tele- 
graph passeager  station,  that  a  passenger  train 
operated  by  defendant  was  scheduled  to  arrive 
and  stop  at  auch  station  on  a  day  specified,  and 
that  defendant  unlawfully  failed  and  neglected 
to  cause  to  be  written  on  a  blackboard  placed 
Id  a  consplcuoua  place  in  the  station,  at  least 
W  minutes  before  the  schedule  time  for  the 
arrival  of  the  train,  the  fact  whether  it  was  on 
time  or  not,  and,  if  late,  how  late,  and  that 
at  the  time  defendant  regularly  employed  a  tel- 
egraph operator  at  the  station,  and  did  not  then 
have  any  device,  indicator,  etc.,  for  use  instead 
of  a  blackboard  for  the  posting  of  trains,  and 
that  such  train  was  not  a  freight  train  carrying 
passengers,  it  stated  a  cause  of  action  for  vio- 
lation of  Burns'  Ann.  St.  1901,  §§  51S0,  5187, 
requiring  such  posting  of  trains,  and  was  not 
objectionable  as  admitting  that  "some"  report 
was  made;  there  being  no  attempt  to  charge 
the  making  of  a  false  report.— Id. 

A  complaint,  in  an  action  against  a  rail- 
road company  to  recover  penalties  for  failure 
to  post  schedules  of  the  arrival  and  departure 
•of  its  trains,  which  substantially  follows  the 
language  of  the  statute.  Is  sufficient — Id. 


[•]    (Sap.  1S07) 

A  complaint  against  a  railroad  company 
for  violating  an  ordinance  requiring  the  light- 
ing of  crosdngs  at  night  alleging  tlie  due  in- 
corporation of  the  town,  defendant's  ownenhlp 
and  operation  of  a  railroad  through  the  town; 
the  crossing  of  three  named  public  streets  there- 
in, the  proper  enactment  of  the  (wdlnance;  the 
maintenance  by  the  plaintiff  of  electric  lights 
at  street  crossings  in  the  town  of  2,000  candle 
power ;  that  the  three  named  streets  at  the  rail- 
road crossing  were  much  traveled  by  the  public 
at  all  times  of  the  day  and  night  and  were  very 
dangerous  unless  lighted;  that  defendant  Iiad 
failed  to  pot  up  and  maintain  lights  of  such 
candle  power  at  crossings  as  reqalred  by  the 
ordinance,  and  was  running  and  had  continued 
for  a  long  time  to  run  its  cars  and  locomotives 
through  the  town— was  sufficient  In  form.— Chi- 
cago, T.  &  L.  Ry.  Co.  V.  Town  of  Salem,  170 
Ind.  153,  82  N.  E.  013, 19  L.  R.  A.  (N.  S.)  658. 

in  (App.  1907) 
In  an  action  against  a  railroad  company  to 
recover  a  penalty  for  failure  to  obey  an  order 
of  the  county  commissioners  requiring  the  com- 
pany to  keep  a  flagman  at  a  highway  crossing, 
evidence  held  sufficient  to  sustain  judgment 
against  the  defendant— Grand  Trunk  Western 
Ry.  Co.  V.  State,  40  Ind.  App.  CSS,  82  N.  E. 
1017. 

In  an  action  against  a  railroad  to  recover 
a  penalt^r  for  failure  to  obey  an  order  of  the 
county  commissioners  directing  the  employment 
of  a  watchman  at  a  certain  crossing,  an  ob- 
jection that  the  complaint  does  not  allege  that 
defendant  owned  or  operated  tracks  on  the  date 
when  it  was  ordered  by  the  board  of  commis- 
sioners to  employ  the  watchman  cannot  be 
sustained,  where  the  order  stating  that  defend- 
ant owned  and  operated  the  tracks  at  that 
date  was  made  a  part  of  the  complaint. — Id. 

In  an  action  against  a  railroad  to  recover 
a  penalty  for  failure  to  employ  a  watchman  at 
a  crossing,  an  allegation  in  the  complaint  that 
the  four  tracks  were  used  "exclusively  or  regu- 
larly" for  switching  purposes  Is  not  objection- 
able under  the  rule  that  allegations  shall  be  di- 
rect and  certain,  and  not  in  the  alternative, 
since  either  alternative  furnished  a  basis  of  lia- 
bili^.— Id. 

For  Casics  from  Other  States, 

See  41  Cent.  Dio.  R.  R.  H  764^772. 
See.  also.  33  Gye.  pp.  077-685. 

S  255.  Offenses  In  operation  of  roilro&ds. 

Duplicity  in  indictment  or  information,  see  IN- 

niCTMENT  AND  INFORMATION,  g  125. 

Offenses  in  construction  of  railroad,  see  ante. 
I  12. 

[a]    (Sap.  im) 

Act  June  10,  1852,  g  29,  prescribing  pun- 
ishment for  maliciously  obstructing  a  railroad 
track,  or  misplacing  a  switch,  etc.,  is  not  re- 
pealed by  Act  Juae  14,  1852,  |  66  (2  Oav.  & 
H.  St  p.  475).  defining  misdemeanors  and  their 
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-paDlshmeDt  Tlie  last  act  does  not  cover  the 
entile  subject-matter  of  tbe  former,  and  there 
la  no  irreconcilable  repugnancy  between  the 
two.-CoghiI]  T.  State,  37  Ind.  lU. 

[b]  (Snp.  1873) 

On  a  trial  for  maliciouBly  obstructing  a 
Tailroad  track,  the  court  ia  not  warranted  in 
instructing  the  jury  that  "if  the  proof  shows 
■coDclusively  that  defendant  placed  the  timherB 
Dpou  the  track  of  the  railroad  in  question,  in 
eucb  a  manner  as  to  obstruct  the  passage  of 
rars,  the  presnmptloa  ia  that  the  act  was  will- 
fully and  maliciously  done."  There  are  many 
circumstancps  under  which  a  person  may  place 
timbeni  on  a  railroad  track,  so  as  to  obstruct 
the  passage  of  trains,  which  would  have  pre- 
cluded the  idea  of  its  having  been  done  willful- 
ly and  maliciously.— Allison  t.  State,  42  Ind. 
351. 

Under  an  indictment  for  maliciously  plac- 
ing pieces  of  timber  on  a  railrcnd  tiqck,  It  ia 
not  necesaary  that  the  proof  ahould  correspond 
with  tbe  allegation  as  to  the  number  qf  pieces 
placed  on  the  track.  One  piece  calculated  to 
obstruct  passing  trains  Is  sufficient  to  consti- 
tute the  offense.— Id. 

[c]  (Sap.  im) 

A  railroad  company,  having  the  right  to 
uw  the  streets,  is  auhject  to  indictment  if  it  so 
abuses  its  rights  as  to  unnecessarily  incumber 
or  obstruct  the  atreets.— State  v.  Louisville,  N. 
A.  &  C.  Ry.  Co.,  Sfi  Ind.  114. 

[d]  (Snp.  1SS4) 

An  indictment  for  obstructing  a  railroad 
track  under  Rev.  St.  1881,  5  1060.  need  not  al- 
lege that  the  obstruction  was  such  as  would  en- 
daufrer  the  passage  of  trains  or  throw  the  cn- 
j:ine  or  cars  from  the  track.— Riley  t.  State,  OTi 
Ind.  446. 

[e]  (App.  1893) 

An  affidavit  against  a  conductor,  for  oh- 
■stmcting  a  highway  with  a  train,  need  not 
state  the  name  of  the  railroad  company,— the 
accoscd's  employer.  It  ia  enough  that  It  de- 
Rcribe  the  way  and  the  obstruction, — State  T. 
Malone,  8  Ind.  App.  8,  35  N.  E.  19a 

[f]  (Sap.  1891) 

Under  2  Bums'  Rev.  St.  ISM,  g  !)188. 
?1S9,  making  It  criminal  for  railroad  companies 
Iterating  lines  through  towns  of  over  WO  in- 
haUtants  not  to  provide  suitable  waiting  rooms, 
and  to  ke^  them  open  for  an  hour  preceding 
the  arrival  of  passenger  trains,  an  information 
diarging  the  offense  of  failure  to  ke^  open 
vaitiDg  rooms  is  bad,  unless  it  avers  that  the 
rompany  had  waiting  rooms.  — State  v.  Cleve- 
land, C,  C.  &  St  U  By.  Co.,  137  Ind.  75,  36 
E.  7ia 

[f]    (App.  1904) 
Bums*  Ann.  St  1001.  |  2201,  imposes  a 
penalty  on  any  one  who,  running  a  railroad 
train  carrying  freight,  permits  or  suffers  the 
Ksnip.  or  any  car  or  locomotive  engine  compos- 


it^  the  same,  to  remain  standing  across  any 
street,  or  who,  whenever  it  becomes  neceasary 
to  stop  such  train  across  any  street,  falls  to 
leave  a  space  across  the  street  flVId,  that  an 
affidavit  on  a  prosecution  under  the  statute 
which  averred  that  defendant  had  charge  of 
running  a  railroad  freight  train  and  freight 
cars  was  not  insufficient,  in  failing  to  allege 
that  the  train  was  carrying,  or  used  for  carry- 
ing, freight— Becker  v.  State,  71  N.  E.  188.  83 
Ind.  App.  261. 

Evidence  that  defendant  did  not  have  charge 
of  a  train  ready  for  movement  from  station  to 
station,  but  merely  of  a  cut  of  cars  wbich  were 
being  switched  from  place  to  place,  was  suffi- 
cient to  warrant  a  conviction.— Id. 

[b]  (A0P.UOS) 
Bums*  Ann.  St  1001,  |  2208,  makes  it  an 
offense  to  run  a  locmnotive  over  a  railroad  cross- 
ing without  stopping  to  ascertain  whether  a 
train  is  approaching  on  the  other  track.— Cin- 
cinnati, H.  &  D.  R.  Co.  T.  Acrea,  42  Ind.  App. 
127,  82  N.  B.  1009. 

For  Cases  raoH  Otheb  States, 

See  41  Cent.  dig.  R.  R.  H  773-78& 
See,  also,  33  Cyc.  pp.  683-tt06. 


(C)  COMPANIES  AND  PERSONS  LIABLE 
FOR  INJURIES. 

See  Negligence,  f  54. 

Acts  of  independent  contractor,  see  Master 
AND  Servant,  i  323. 

Ejection  of  passengers  and  Intruders,  see  Car- 
riers, §S  371-373. 

Injuries  to  passengers,  see  Carriers,  §  300. 

Judicial  notice  of  foreign  statutes,  see  Evi- 
dence, I  35. 

1256.  OwmeraUp,  poasMBlon,  and  eom*> 
trol  of  road  la  geaeraL 

M  (APV.UOO) 

Where  plaintiff,  in  the  employ  of  a  manu- 
facturing company,  was  injured  on  its  prem- 
ises by  the  negligent  act  of  the  operatives  of  a 
switch  engine  belonging  to  defendant  railroad 
company,  which,  while  engaged  in  tbe  yards  of 
tbe  manufocturing  company,  was  entirely  un- 
der Its  control,  the  railroad  company,  iuving  no 
control  over  its  operatives  while  there,  was  not 
liable  for  the  Injury.— Lake  Erie  &  W.  R.  Co. 
V.  Gaughan,  58  N.  E.  1072.  28  Ind.  App.  1. 

Fob  Cases  from  Other  States, 

See  41  Cent.  Diq.  R.  R.  88  780-792. 
See,  also,  33  Cyc.  pp.  606-608. 

1 257>  Coatraeton  for  ooastraatloa. 

[a]  (Snp.  1ST3) 
Act  March  4,  1863  (Davis*  Bev.  St.  Supp. 
1870,  p.  413),  makes  the  company  owning  the 
railroad  jointly  and  severally  liable  with  the 
"lessees,  assignees,  receivers,  and  other  per- 
sons, running  or  controlling  any  railroad,"  for 
stock  killed  or  injured.    Held,  that  contractors 
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were  embraced  Id  the  phrase  "other  persona," 
used  in  the  statute.— Huey  t.  Indianapolis  & 
V.  R.  Co.,  45  Ind.  320. 

It  Is  no  defense  for  a  railroad  company,  in 
an  action  to  recover  for  stock  killed  by  a  train 
of  cars  mn  on  its  railway  track,  that  the  in- 
jury was  done  by  the  train  of  another  company, 
which  was  In  the  exclusive  use  and  poasession 
of  contractors  for  the  construction  of  defend- 
ant's line  of  road,  who  bad  not  finished  the 
same,  or  delivered  to  the  defendant  the  com- 
pleted portion  of  said  road. — Id. 

Fob  Cas&s  frou  Otiieb  States, 

See  41  Cent.  Dig.  R.  R.  H  703-798. 
See,  also.  33  Cyc  pp.  G9S,  099;  note,  14 
L.  B.  A.  82S. 

1 259.  Ertsson  and  lessee*. 

[a]  (Sup.  ISTI) 
A  railroad  company,  operating  a  railroad 
under  a  lease  from  another  railroad  company,  is 
not  liable,  at  common  law  or  by  statute,  for 
torts  committed  by  the  lessor  prior  to  the  execn- 
tion  of  the  lease.— Pittsburg,  C.  &  St  L.  Ry. 
Co.  V.  Kain,  35  Ind.  291. 

[b]  Under  1  Rev.  St.  1876,  p.  751,  providing 
"that  losaees,  assignees,  receivers,  and  other 
persons  running  or  controlling  any  railroad  in 
die  corporate  name  of  aucb  company  ahall  be 
liable  jointly  and  severally  with  ench  company 
for  stock  killed  or  injured  by  the  locomotives  or 
cars  of  such  company  to  tiie  extent  and  ac- 
cording to  the  provisions  of  this  act."  the  les- 
see of  a  railroad,  operating  the  same  in  Its  own 
name,  Is  liable  for  ii^nriea  to  stmA  caused  by 
failure  to  fence  the  tracks,  and  Uie  lessor  is  not 
liable,  unless  the  road  Is  being  operated  in  its 
name.— aS77)  Pittsburg,  C.  &  St.  U  Ry.  Co.  t. 
Bolner,  57  Ind.  572;  (1871)  Same  T.  Gadsbury, 
57  Ind.  827;  (1877)  Same  t.  Uiller,  58  Ind. 
696;  SameT.  Green,  Id.  608;  (1878)  Same  v. 
Hannon,  60  Ind.  417;  (1878)  Same  t.  Currant, 
61  Ind.  38. 

[c]  (APP.1S91) 
An  instrument  which  was  In  form  a  lease 
of  a  railroad  by  one  company  to  another  also 
provided  that  the  two  companies  should  operate 
the  road  jointly,  and  should  have  equal  rights 
thereon ;  that  each  company  shonld  settle  all 
claims  for  damages  caused  by  its  own  trains; 
and  that  the  lessor  was  to  direct  the  running  of 
all  trains,  and  prescribe  the  rules  therefor. 
Held,  that  this  was  a  valid  lease,  and  not  a 
mere  running  arrangement,  with  license  to  use 
the  road,  and  the  lessee  was  liable  for  stock 
wrongfully  killed  by  its  trains;  Rev.  St  1881,  S 
4001,  providing  that  every  railroad  company 
running  its  trains  on  the  track  of  another  com- 
pany shall  be  liable  to  third  persons  for  all 
damages  caused  thereby. — Wabash  R.  Co.  t. 
Williamson,  3  Ind.  App.  190;  20  N.  E.  465. 

td]    (S«p.  UK) 
A  compai^  owning  a  railroad  is  not  liable 
for  injarles  to  an  empl<q4  of  a  lessee  of  Qie-road 
caused  by  defects  in  an  engine  owned  and  con- 


trolled by  the  lessee,  merely  becanse  the  lease 
was  made  withoot  statntory  authority.— Balti< 
more  &  O.  ft  G.  S.  Co.  t.  Paul.  143  Ind.  23,  40 
N.  E.  510. 

[e]    (Sap.  IMS) 

A  railway  company  whidi  leases  its  line 
is  liable  to  a  servant  of  the  lessee  for  injuries 
caused  by  a  defect  in  the  road.— Southern  Ry. 
Co.  T.  Sittasen,  166  Ind.  257,  76  N.  E.  873. 

Fob  Casks  fboh  Otheb  States, 

See  41  Gent.  Dia.  B.  R.  IS  802-^6w 
See,  also,  38  Cyc  pp.  708-708;  note,  44 
U  B.  A.  737;  note,  71  Am.  Dec  295. 

1 260.  Companies  penalttliic  ua  o£  road 
by  otbers. 

[a]    (Sup.  18S4) 

Under  the  statute,  the  corporation  whldi 
owns  a  railroad  is  liable  for  damages  caused  by 
another  railroad  company  by  killing  stock  while 
running  trains  on  said  railroad  in  its  own 
name.— Indianapolis  &  M.  R.  Co.  T.  Soloioan, 
28  Ind.  534. 

[bl     (Sap.  1S73> 

A  railroad  company,  which  owns  the  track 
on  which  stock  is  killed,  may  be  sued  alone  for 
damages,  though  the  locomotive  directly  causing 
the  injury  was  operated  by  another  company.— 
Ft  Wayne.  M.  &  a  R.  Co.  v.  Hinebaucb,  43 
Ind.  354. 

[c]  (Sup.  im) 

Under  Rev.  St  1881,  S  4025,  making  any 
railroad  corporation,  lessee,  receiver,  or  other 
person  or  corporation  controlling  or  operating 
any  railroad  liable  jointly  or  severally  for  stock 
killed,  it  Is  immaterial  whether  the  railroad  is 
operated  by  the  company  owning  the  line  or  by 
another.— Cincinnati,  H.  &  I.  R.  Co.  t.  Mc- 
DougaU,  8  N.  E.  671,  108  Ind.  179. 

[d]  (Sup.  1906) 

The  servants  of  a  railroad  operatii«  Its 
cars  on  the  tracks  of  another  under  a  traffic 
contract  between  the  roads  are  entitled  to  re- 
cover from  the  road  owning  the  tracks  for  In- 
juries resulting  from  any  negligence  on  its  part 
or  on  the  part  oS  Its  empIoy£s^-4Jhicago  Ter- 
minal Transfer  R.  Co.  v.  Vandenbeif,  73  N.  E. 
900,  164  Ind.  47a 

[«]     (Sap.  1909) 

An  agreement  by  one  company  with  an- 
other to  furnish  signalmen  end  switchmen  for 
the  tatter's  trains  in  passing  over  the  former's 
tradu  Imi^cdly  bound  the  former  to  discharge 
the  service  with  reasonable  care,  and  this  obli- 
gation extended  to  the  employes  of  the  latter 
road  while  tunning  its  trains  over  such  tracks. — 
Cleveland,  C,  G.  &  St  L.  Ry.  Go.  V.  Oossett, 
172  Ind.  626,  87  K.  E.  723. 

Fob  Cases  fbou  Otheb  States, 

See  41  Genc.  Dia.  R.  R.  |i  817-823. 
See,  also,  S3  Cyc  pp.  710-712. 
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f201.  C«mp«ales   opentlBC    or  mstng 
nmdi  of  otkan. 

M  (9VV.1878) 
Under  1  Rev.  St.  1876,  p.  751,  {  1,  provid- 
ing "that  l«88eea,  asBlgnees,  receivers,  and  other 
potvons  mnning  or  cod  trolling  any  railroad  in 
tlie  corporate  name  of  aach  company"  shall  be 
liable  for  live  stock  killed  by  the  trains  of  the 
company.  If  the  tracks  are  not  fenced,  one  com- 
pany, ntnninff  in  its  own  name  another's  road, 
Is  not  liable  for  stock  killed  thereon.-^incin- 
nsU,  H.  &  D.  B.  Co.  V.  Bunnell.  61  Ind.  183; 
Same  t.  Norris,  Id.  285;  JeIA>rsonville.  M.  & 
I.  R.  Co.  7.  Downey.  Id.  287 ;  Evansville  &  C. 
B.  Co.  T.  Snapp.  Id.  303. 

lb]  (App.  1891) 
Where  a  contract  between  two  railroad 
companies  provides  that  the  line  shoald  be  oper- 
ated and  each  should  have  equal  rights  thereon, 
and  that  each  should  pay  and  settle  all  claims 
for  injuries  committed  by  its  trains  and  serv- 
ants in  the  management  of  the  road  including 
damages  for  the  killing  of  stock,  the  fact  that 
the  contract  provided  that  the  officers  of  one  of 
the  roads  should  prescribe  the  rules  for  and  di- 
rect the  running  of  trains  did  not  in  any  way 
change  the  character  and  effect  of  the  contract, 
and  the  company  occupying  the  position  of  les- 
see in  the  contract  is  liable  for  stock  killed  by 
its  trains  under  Rev.  St  1881,  §  4001,  provid- 
ing that  every  railroad  company  that  shall  run 
and  operate  its  locomotives  and  trains  on  the 
track  and  road  of  another  company  shall  be  li- 
able to  third  persons  for  all  damages  occasioned 
hy  its  locomotives  and  trains  in  the  same  man- 
ner and  to  the  same  extent  as  though  the  track 
and  road  on  which  said  locomotives  and  trains 
are  run  and  operated  belonged  to  the  company 
acting  and  operating  the  same.— Wabash  R.  Co. 
T.  Williamson,  29  N.  E.  455,  3  Ind.  App.  100. 

[e]  (APP.18M) 

Any  arrangement  hy  which  a  railroad  com* 
ptny  runs  its  trains  over  the  road  of  another 
fompany  does  not  affect  the  right  of  one  whose 
boises  were  killed  by  the  trains  of  the  first- 
named  company,  because  of  the  road  not  being 
fenced,  to  recover  damages  against  it,  under 
Bums'  Rev.  St.  S$  5312.  5313  (Rev.  St.  1881.  $§ 
4025,  402S),  providing  that  such  company  shall 
be  liable  as  if  the  road  belonged  to  it— Pitts- 
burg. C.  C.  &  St  L.  Ry.  Co.  T.  Thom^Mi,  60 
K.  B.  828,  21  Ind.  App.  355. 

[d]  (8«».  1899) 
Wbetber  a  railroad  operating  Its  trains 
'Over  the  track  of  another  company  is  a  tres- 
passer on  the  track,  or  operating  under  con- 
tract, under  Act  March  10,  1873,  M  1.  3,  an- 
Ihorisins  such  contracts,  and  making  the  com- 
panies so  operating  their  trains  liable  to  third 
perstms  for  damages  caused  thereby,  it  is  re- 
sponsible for  the  negligence  of  its  operatives.— 
Cleveland,  G,  C  &  St  L.  Ry.  Co.  v.  Berry,  53 
N.  E.  415,  152  Ind.  607.  46  L.  R.  A.  33. 


Foe  Casbe  fbom  Otheb  States, 

See  41  Ceht.  Dig.  R.  R,  §§  824r-830. 
See.  also,  33  Cyc.  pp.  713-715;  note,  02 
C.  C.  A.  152. 

I  263.  CoKSoUdsted  roads. 

[a]    (Sap.  1892) 

Where,  in  an  action  against  a  railroad  com- 
pany for  the  wrongful  death  of  plaintiff's  in- 
testate, it  was  shown,  after  a  verdict  for  plain- 
tiff, that  the  then  defendant  and  certain  other 
railroad  corporations  had  consolidated  their  re- 
spective franchises,  and  had  formed  a  new  com- 
pany, which  had  succeeded  to  all  the  rights  and 
liabilities  of  the  original  corporations,  the  court 
properly  substituted  the  consolidated  company 
in  the  place  of  the  original  defendant — Louis- 
ville, E.  &  St.  L.  Consol.  K.  Co.  v.  Summers, 
131  Ind.  241,  30  N.  B.  873. 

Fob  Cases  from  Other  States. 

See  41  Cent.  Dm.  R.  R.  §|  833,  834. 
See,  also,  33  Cyc.  pp.  717,  718;  note,  23 
L.  R.  A.  231. 

9  264.   Mortgaeiees  and  tnute«s  In  pos« 
session. 

Leave  of  court  to  sue  receiver,  see  Receivebs, 
S  174. 

[a]  Acts  1863,  p.  25  (Davis'  Rev.  St  Supp. 
1870,  p.  413,  §  1),  provides  "that  lessees,  as- 
signees, receivers,  and  other  persons  mnning  or 
controlling  any  railroad  in  the  corporate  name 
of  such  company  shall  be  liable  jointly  or  sev- 
erally with  such  company  for  stock  killed  or 
injured  by  the  locomotives,  cars,  or  other  car- 
riages of  such  company."  Section  2  provides 
that  any  action  under  the  above  section  may  be 
brought  against  the  railroad  company  whether 
the  railroad  was  being  run  by  the  company  or 
by  a  lessee,  assignee,  receiver,  or  other  person  in 
the  name  of  the  company.  Held,  that  an  ac- 
tion under  section  1  could  be  maintained  against 
a  railroad  company,  though  it  was  in  the  hands 
of  a  receiver  appointed  by  a  federal  court,  since 
the  appointment  of  the  receiver  does  not  termi- 
nate or  suspend  the  corporate  existence  of  the 
railroad  company.— (Sup.  18fi3)  Ohio  &  M.  R. 
Co.  V.  Fitch,  20  Ind.  408;  Alsop  t.  McKinney, 
Id.  500;  (1874)  Louisville,  N.  A.  &  a  S.  Co. 
V.  Canble,  46  Ind.  277. 

Fob  Cases  fbou  Otheb  States, 

See  41  Cent.  Dia.  R,  R.  SS  833-837. 
See,  also,  33  Cyc.  p.  718. 

S  266.  Effeot  of  operatioH  ttt  road  by  re- 
aeiTor. 

[a.b]  (8VP.18U) 

Under  1  Gav.  ft  H.  St.  p.  522,  making  rail- 
road companies  liable  for  stock  killed  by  its 
cars,  a  railroad  company  is  liable  in  such  case, 
although  the  road  is  at  the  time  operated  by  a 
receiver  duly  appointed  by  a  competent  court. 
— McKinney  v.  Ohio  &  M.  R.  Co.,  22  Ind.  90. 
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[c]  (Sup.  mn 

Receivers  haviiq;  the  fall  possesdon,  con- 
trol, aod  operation  of  a  railroad  under  the  di- 
rections of  a  court  are  alone  liable  for  the  neg- 
ligenoe  or  wrongdoing  of  tlieir  agents  and  em- 
ployte  in  the  operation  <tf  the  road,  and  the 
railroad  company  Itself  is  not  liable  to  suit  up- 
on a  cause  of  action  so  arising.— Ohio  &  M.  R. 
Oo.  T.  Davis,  23  Ind.  553,  85  Am.  Dec.  477. 

Where  the  property  of  a  corporation  is  in 
the  possession  of  a  receiver,  the  corporation  is 
not  liable  for  the  acts  of  a  servant  of  the  re- 
(«iver.— Id. 

[d]  (9«p.  ins> 

An  action  under  Act  March  4,  18G3,  tvill 
lie  against  a  railroad  company  for  the  value  of 
an  animal  killed  by  a  passing  train,  the  road 
not  being  fenced,  although  at  the  time  of  the 
killing  the  railroad  was  controlled  and  run  by 
a  receiver  in  bankruptcy.— Indianapolis,  C.  & 
L.  Ry.  Co.  V.  Ray,  51  Ind.  200. 

[e]  <Saii.l8Te) 

To  a  coQipIaint  a^ainat  a  railroad  com- 
pany for  injuries  received  by  the  plaiatiff  in 
being  run  over  by  a  train  of  cars  of  the  defend- 
ant, It  is  a  sufficient  answer  that  when  the  in- 
juries were  inflicted  on  the  plaintiff,  the  rail* 
road,  engines,  cars,  and  all  other  property  of 
the  company  were  in  the  hands,  and  under  the 
control,  of  a  receiver  duly  appointed  and  act- 
ins.—Bell  t.  Indianapolis,  G.  &  L.  R.  Co.,  G3 
Ind.  57. 

[fl  ttfnP'  188$) 
Plaintiff,  intending  to  take  passage  from 
N.  to  C,  purchased  a  ticket  which  by  mistake 
read  from  C.  to  N.  The  road  was  then  in  the 
hands  of  a  receiver,  but  was  later  restored  to 
defendant  company.  About  four  months  after 
purchasing  the  ticket,  defendant's  conductor  re- 
fused to  receive  it  for  plaintiff's  fare  from  N. 
to  C*  Held,  that  plaintiff  could  not  recover 
damages,  as  defendant  was  not  liable  for  the 
mistakes  of  the  receiver  or  his  agents,  and  was 
not  bound  to  redeem  tickets  issued  by  the  re- 
ceiver.—Grodfrey  v.  Ohio  &  M.  Ity.  Co.,  110  Ind. 
30,  18  N.  E.  Gl. 

[gj    (App.  1909) 

A  complaint  for  Injuries  to  a  licensee  while 
preparing  a  freight  car  for  loading  against  a 
railroad  end  its  receiver  alleged  that  the  ac- 
cident occurred  on  August  22,  1900.  on  which 
date,  and  ever  since  which  time,  the  defendant 
railroad  company  owned  and  operated  the  rail- 
road, and  further  alleged  that,  while  plaintiff 
was  on  a  ladder  against  the  freight  oar,  de- 
fendant railroad  by  and  through  its  employes 
and  trainmen,  without  warning  or  notice,  care- 
lessly ran  its  engine  against  the  car,  throw- 
ing plaintiff  down  and  causing  his  injury.  It 
was  bIbo  alleged  that  on  December  4,  190r»,  de- 
fendant H.  was  duly  appointed  and  immediate- 
ly qualified  as  receiver  of  the  railroad's  prop- 
erty, and  ever  since  then  had  been  acting  in 
that  capacity;  that  be  was  in  full  possession 
of  all  the  property  of  the  defendant  railroad 


company,  and  was  operating  the  road  and  re- 
ceiving the  income  therefrouL  Held,  that  such 
complaint  did  not  charge  a  cause  <A  action 
against  the  receiver  under  the  rule  that  he  in 
only  answerable  for  the  acts  of  negligence  of 
his  own  servants  and  employ^  operating  the 
franchise  of  the  corporation. — Harmon  v.  Per- 
kins. 88  N.  £.  061. 

[b]    fAvp.  1910) 

A  receiver  of  a  railroad  ia  not  personally 
liaUe  for  demands  for  injuries  to  passengers  or 
property  through  the  negHgenee  <tf  his  servants, 
and  the  demands  may  not  be  enforced  Msinst 
the  railroad  on  taking  bade  its  property  unless 
some  provision  is  made  for  their  payment— Van- 
dalia  Ry.  Co.  v.  Keys,  91  N.  173. 

An  order  of  the  federal  court  directing  its 
receiver  of  a  railroad  to  restore  to  the  railroad 
its  property  in  his  hands  on  the  agreement  of  the 
railroad  to  assume  "all  lawful  liabilities  and  ob- 
ligations of  the  receiver  existing  on  a  designat- 
ed date  and  save  the  receiver  harmless  against 
the  pa>'ment  of  any  liabilities  incurred  by  him. 
imposes  on  the  railroad  the  payment  of  liabili- 
ties iocidental  to  the  receiver's  operation  of  the 
road,  including  the  liability  for  Injuries  to  a  pas- 
senger through  the  negligence  of  the  receiver's 
8er\'aDtf<;  the  word  "obligations"  meaning  duties 
arising  out  of  a  contract  or  from  an  actionable 
tort,  and  the  word  "liabilities"  including  any 
form  of  legal  obligation  measured  by  money  val- 
uation, whether  arising  from  contract,  eiipress  or 
implied,  from  duty  imposed  by  law  or  judgment 
of  court,  or  in  consequence  of  a  tort  (quoting 
Words  and  Phrases,  vol.  6,  p.  4878).— Id. 

Where  a  federal  court  ordered  its  receiver 
of  a  railroad  to  restore  to  the  raiload  all  its 
property  in  his  hands  on  the  agreement  of  the  rail- 
road to  itay  sll  liabilities  and  obligations  of  the 
receiver,  a  passenger  injured  through  the  negli- 
gence of  the  servant  of  the  receiver  could  in  his 
own  name  sue  the  railroad  therefor.— Id. 

For  Cases  fbom  Other  States. 

See  41  Cent.  Dig.  R.  R.  g!  838-853;  34 

Cent.  Dig.  Mast.  &  S.  S  104. 
Bee,  also,  33  Cyc  pp.  71»-725;   note,  15 

L.  R.  A.  202. 

8  266.  Joint  UablUtles. 
[a]    (Snp.  188S) 

Defendant  W.  R.  Ry.  Co.  owned  and  con- 
trolled two  parallel  switch  lines  In  the  city  of  I., 
which  were  crossed  by  the  line  of  defendant,  I. 
B.  &  W.  Ry.  Co.  These  switch  lines  were  de- 
signed and  permitted  to  be  used  for  the  purpose 
of  transporting  freight  to  and  from  a  pork-house, 
by  various  connecting  lines.  Plaintiff,  an  en- 
gineer on  a  connecting  line,  while  approaching 
the  ending  of  the  I.,  B.  &  W.  track  on  one  of 
the  switch  lines,  was  injured  through  his  engine 
being  run  into  by  a  car  of  another  connecting 
line,  which  left  the  track  by  reason  of  the  unsafe 
condition  of  the  crossing  at  the  I.,  B.  &  W. 
track  with  the  other  switch  line.  Plaintiff  was 
proceeding  across  the  track  of  the  I.,  B.  &  W. 
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Co.  OD  a  signal  given  by  said  company.  Held, ' 
that  plaintiff  was  at  tbe  place  where  he  was  in- 
jured upon  tbe  Invitation  of  both  defendants, 
and  both  were  onder  obligation  to  provide  for 
his  safety  while  passing  over  their  tracks. — In- 
diana, B.  &  W.  Ry.  Co.  y.  Bambart,  115  Ind. 
399,  16  N.  E.  121. 

n>]    (Snv.  1896) 

Where  intersecting  railroads  ose  a  common 
depot,  and  a  person  at  the  depot  at  nigbt,  for  tbe 
purpose  of  taking  passage  on  one  of  the  roads,  is 
injured  on  account  of  tbe  failure  to  properly  light 
the  platfonn.  the  other  road,  whidi  ran  no  trains 
doriog  the  niglit,  ia  not  liable  for  the  injuries.— 
Louisville.  N.  A.  &  C.  By.  Co.  t.  Treadway 

142  Ind.  475,  40  N.  E.  807,  41  N.  E.  794 ;  Id., 

143  Ind.  689.  40  N.  E.  807,  41  M.  E.  794. 

[c]    (Avp.  1896) 

In  a  Buit  against  a  railroad  company  and 
tti  manager,  it  appeared  that  tbe  latter,  with* 
ont  legal  proceedings,  changed  the  course  of  a 
highway  which  had  existed  23  years,  and  built 
a  fence  across  the  <AA  way;  that  he  ordered  the 
work  done  by  the  regular  emidoyte  of  the  com- 
pany, which  paid  tiiem  for  it;  that  the  fence 
was  not  Tisible  at  night;  aud  tbat  there  were 
no  Hi^ts  or  guards  to  indicate  Its  presence,  and 
plaintiff,  not  knowing  of  It,  drove  into  it  after 
dark,  and  was  injored,  Hdd,  that  though  tbe 
manager  acted  merely  as  agent  for  tbe  com- 
pany, and  tbe  company  was  not  interested  in 
tbe  land  whereon  the  fence  was  constructed, 
and  boUt  the  fence  for  others,  to  whom  the  ex- 
pense was  charged,  a  verdict  for  plaintiff 
against  both  defendants  was  justiSed.— Blue  v. 
Brigga,  12  Ind.  App.  105,  89  N.  E.  885. 

m  (Apv.1905) 

Plaintiff,  emplt^ed  as  a  brakeman  by  the 
B.  Railroad  Company,  which,  together  with  tbe 
M.  Company,  operated  trains  over  the  tracks  of 
tbe  W.  Company,  was  injured  in  a  collision 
between  a  train  of  the  M.  Company  and  bfs 
tialn,  and  In  an  action  for  the  Injuries  a  para- 
graph of  the  complaint  alleged  that  imder  orders 
of  the  W.  Company  plilBtUTs  train  had  pulled 
in  upon  a  target  switeh,  and,  just  as  it  started 
to  leave  tbe  switch,  the  train  of  the  M.  Com- 
pany rapidly  approached  the  signal  station  and 
ran  mto  plaintiff's  train;  that  the  train  of  the 
M.  Company  was  a  special  one,  of  wbidi  plain- 
tiff had  DO  knowledge;  and  that  the  mnniog  of 
the  traks  was  under  tbe  orders  and  directicms 
of  the  W.  Company.  It  was  alle^  that  the 
W.  Company  carelessly  (Huitted  to  give  plalutUE 
any  orders  as  to  the  running  of  the  extra  train; 
(hat  the  H.  Company  carelessly  and  negligently 
nn  its  trains  at  a  bigh  rate  of  speed,  witbont 
having  any  signal  giving  It  the  right  to  run  onto 
tbe  semaphore;  and  that  Uie  E.  Company  negli- 
latly  ran  its  train,  and  permitted  the  same  to 
stand  on  the  tracks  at  the  time  when  the  pas- 
■enger  train  was  approaching.  HtJd,  that  the 
complaint  showed  a  cansa  of  action  against  all 
tbe  defendants.— Cbicago  &  W.  I.  R.  Co.  v. 
Marshall,  75  N.  E.  973,  38  Ind.  App.  217. 


§  2dS 

[«]      {App.  1906) 

Separate  railroad  companies  maintaining  a 
common  system  of  signals,  who  employ  a  flagman 
at  a  common  railroad  crossing,  are  jointly  liable 
for  bis  negligence.— Baltimore  &  O.  S.  W.  By- 
Co.  v.  Kleespiea,  39  Ind.  App.  151,  76  N.  E- 
1015,  78  N.  E.  252. 

m  (Apv.  IMS) 
Where  a  passenger  In  a  station  is  injured 
by  tbe  joint  negligence  of  two  railroads  result- 
ing from  a  colUfdon  between  their  trains  at  an 
intersecting  crossing,  both  companies  are  liable 
for  tbe  injury.— Cindtmati,  H.  &  D.  Ry.  Co.  v- 
Acrea,  42  Ind.  App.  127,  82  N.  E.  1000. 

For  Cases  from  Otheb  States, 

See  41  Cent.  Dig.  R.  R.  §|  854-858. 
See,  also.  33  Cyc.  pp.  720-728. 

SS68.  nesdlas  ownarsUp  and  opeva- 

[a]  (Sup.  1863) 

A  railroad  company,  answering  to* a  suit 
for  stodi  killed  by  its  machinery,  that  tbe  road 
was  in  the  bands  of  a  receiver  appointed  by  a 
federal  court,  should  set  forth  a  copy  of  the- 
order  or  appointment  of  the  receiver,  or  should 
file  the  original.— Ohio  &  M.  R.  Co.  v.  Fitcbr 
20  Ind.  498;  Alsop  v.  McKinney,  Id.  500. 

[b]  (Sap.  18G4) 

In  an  action  against  a  railroad  comiiany 
for  injuries  resulting  from  a  collision  with  a 
train,  evidence  showing  tbat  at  tbe  time  of  the- 
accident  tbe  company  was  in  the  bands  of  a 
receiver  appointed  by  tbe  federal  court  and 
operated  by  bim  is  admissible  under  the  general 
issue.— Ohio  &  M.  R.  Co.  v.  Davis,  23  Ind.  553,. 
85  Am.  Dec.  477. 

[c]  (Sup.  1868) 

A  complaint  before  a  justice  tbat  "a  loco- 
motive  owned  and  used  by  tbe  said  defendant  oa 
its  railroad  in  tbe  county  of  F.,"  etc.,  "on,"  etc... 
"killed  one  bog  of  the  plaintiff,  and  that  at  the 
time  and  place  of  the  killing  the  road  was  not 
fenced,"  was  snfficient  to  show  that  the  animal 
was  killed  in  F.  county,  and  that  the  defendant 
committed  tbe  injury.— White  Water  Valley  R- 
Co.  V.  Quick.  SO  Ind.  884. 

[dl     (Sup.  1870) 

A  complaint  against  a  railroad  company  for 
killing  stock  must  aver  that  tiie  train  by  which 
the  injury  was  done  belonged  to  d^^ants  or 
was  run  over  its  road.— ToleSo,  W,  &  W.  Ry. 
Co.  v.  Weaver,  34  Ind.  298. 

[«]    (S«p>  1871} 

A  complaint  against  a  railway  company,  for 
the  killing  of  an  animal,  which  charges  that  an- 
other railroad  company  killed  the  animal,  and 
after  the  killing  consolidated  with  a  certain 
company,  and  that  the  consolidation  was  known 
as  the  "PlaintifF  Company,"  is  not  supported  by 
evidence  which  fails  to  show  the  consolidation.- 
Pittsburgh.  C.  &  St  li.  Ry.  Co.  v.  Kain,  35 
Ind.  291. 
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[f]  (9«p.l«l) 
A  complaint  atainst  two  railroad  compa- 
Dies,  charging  tbem  with  having  killed  live  atock 
of  the  plaintiff  upon  the  track,  may  be  good 
without  alleging  their  relation  to  each  other  in 
managing  the  road  and  causing  the  injury. 
That  is  matter  for  proof  on  the  triaL— Indian- 
apolis, a  &  L.  R.  Co.  V.  Warner,  36  Ind.  515 ; 
Same  T.  Johnson,       Ind.  2G7. 

[g]  To  enforce  the  Joint  and  several  liability 
of  two  railroad  companies  under  the  statute  {3 
St  p.  413,  f  1)  for  damages  done  to  live  atock 
by  the  cars  of  one  run  upon  the  road  of  the 
other,  it  is  necessary  to  aver,  to  charge  the  com- 
pany owning  the  road,  that  it  had  authorized 
the  nse  of  its  track,  and  to  charge  the  company 
owning  the  cars  that  it  was  running  or  control- 
ling the  road  in  the  corporate  name  of  the  com- 
pany owning  it,  either  as  lessees,  assignees,  re- 
ceiver, or  otherwise.— (Sup.  1871)  Cincinnati  & 
it.  B.  Co.  T.  Faskins,  36  Ind.  3S0;  (1872) 
Same  t.  Xownsend,  39  Ind.  38. 

[b]     (Snp.  1876) 

To  a  complaint  a^inst  a  railroad  company 
for  injuries  received  by  the  plaintiff  iu  being 
run  over  by  a  train  of  cars  of  the  defendant,  it 
is  a  sufficient  answer  that  when  the  injuries 
were  inflicted  on  the  plaintiff,  the  railroad,  en- 
gines, cars,  and  all  other  property  of  the  com- 
pany were  in  the  hands,  and  uoder  the  control, 
of  a  receiver  duly  appointed  and  acting;  and 
such  answer  need  not  set  forth  a  copy  of  the 
order  of  court  appointing  the  receiver. — Bell  v. 
Indianapolis,  G.  &  L.  K.  Co.,  53  Ind.  57. 

[i]  (Sop.  1877) 
In  an  action  against  a  railroad  company 
for  injury  to  or  killing  stock,  the  company,  even 
in  a  justice's  court,  must  show  that  the  injury 
to  or  death  of  the  stock  was  caused  by  defend- 
ant's locomotive  cars,  or  other  carriage.— Pitta- 
burgh,  G.  &  St  L.  By.  Co.  v.  Troxell,  57  Ind. 

m 

JJ]  (Bap.  1878) 
In  an  action  against  a  railroad  company 
under  1  Bev.  St  187^  p.  7S1,  to  recover  for 
atock  killed,  the  complaint  most  show  that  the 
killing  was  done  by  the  locomotive  or  cars  of  the 
defendant.— Pittsburgh,  a  &  St  L.  By.  Go.  v. 
Uannon,  60  Ind.  417. 

[k]    (Snp.  ISSO) 

In  an  action  against  a  railroad  company  for 
running  its  locomotives  over  and  killing  stodc, 
the  record  of  the  lease  by  the  defendant  of  the 
railroad  line  on  which  the  stock  was  killed  is 
admissible,  though  not  specially  pleaded  as  a 
defense,  where  the  defendant  is  sued  as  the 
owner  of  the  railroad,  in  view  of  the  act  of 
March  4,  1863  (1  Bev.  St  1876.  p.  751),  f  1. 
providing  that  lessees,  assignees,  receivers,  and 
other  persons,  mnniog  or  controlling  any  rail- 
road in  the  corporate  name  of  such  company, 
shall  be  liable  jointly  or  severally  with  such 
company  for  stock  killed  or  injured  by  the  loco- 
motive cars  or  other  carriages  of  the  company. 


—Pittsburgh,  a  &  St  L.  By.  Co.  v.  Hunt,  71 
Ind.  m 

O]  («»P.  18S2) 
When  a  complaint  charges  one  railroad 
company  with  killing  stock,  and  the  evidence 
shows  that  another  company,  defendant's  leasee, 
committed  the  injury,  the  variance  Is  fatal- 
Cincinnati,  B.  &  Ft  W.  B.  Co.  T.  Wood,  82 
Ind.  593. 

[m]    (Snp.  1S83) 

Bev.  St.  1381,  {  4025,  provides  that  anj 
railroad  company,  lessee,  assignee,  receiver,  and 
any  other  person  or  corporation  running,  con- 
trolling, or  operating  any  railroad  shall  be  lia- 
ble, jointly  or  severally,  for  stock  killed  or  in- 
jured by  the  locomotives,  cars,  or  carriages  ma 
on  such  road,  in  the  name  in  which  the  road 
was  run  or  operated  at  the  time,  to  the  exteat 
and  according  to  the  provisions  of  the  act 
Held,  that  in  an  action  against  a  railroad  com- 
pany for  injuries  to  stock  on  its  right  of  way, 
a  complaint  which  avers  that  the  train  cans- 
ing  such  injuries  was  "run  and  controlled  by 
said  defendant,  or  some  lessee  thereof,  or  other 
person  unknown  to  the  plaintiff,"  is  insufficient 
in  that  it  does  not  allege  that  defendant  or  any 
one  for  whom  it  is  responsible  did  the  alleged 
wrong.— Wabash,  St  L.  &  P.  By.  Co.  v.  Booker, 
90  Ind.  581. 

[a]   (Svp.  1884) 

Under  Ber.  St  1881,  t  4025.  providing  that 
any  railroad  corporation,  lessee,  assignee,  re- 
ceiver, and  other  person  or  corporation  runniug. 
controlling,  or  operating  any  railroad  shall  be 
liable,  jointly  or  severally,  for  stock  killed  or 
injured  in  the  name  in  which  the  road  was  op- 
erated at  the  time,  held  a  complaint  against  a 
company  for  killing  animals  while  operating  the 
road  of  aoother  company  need  not  allege  in 
what  name  the  road  was  being  operated.— Cin- 
cinnati, U.  Sc  D.  H.  Co,  T.  Leviston,  97  Ind.  ^ 

[o]    tApp.  ISU) 

Bev.  St  1881,  I  4001,  provides  that  eveiy 
railroad  company  running  its  trains  upon  tbe 
track  and  road  of  another  company  thail  be  lia- 
ble to  third  persons  for  all  damagea  caused 
thereby,  as  if  the  road  belonged  to  it  Section 
4025  declares  that  any  corporation,  tessee.  as- 
signee, etc..  operating  any  railroad,  shall  be  lia- 
ble jointly  or  severally  for  sto<^  Ulled  by  the 
trains,  "in  the  name  In  which  the  road  was  run 
or  operated  at  the  time."  Held,  tiiat  where  a 
complaint  for  stock  killing  averred  that  a  cer> 
tain  company  owned  tbe  road,  that  It  leased  It 
to  another  company,  and  that  the  two  companies 
operated  the  road  jointly,  it  sufficiently  showed 
in  what  names  tbe  road  was  operated.— Wabash 
B.  Co.  V.  Williamson,  3  Ind.  App.  190,  29  X. 
E.  455. 

[p]    (Snp.  189S) 

As  the  corporati<Hi  Into  whidi  several 
railroad  companies  become  merged  by  consoli- 
dation assumes,  by  Imidlcatloa.  all  the  debts 
and  liabilities  of  the  several  companies,  plain* 
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tiff,  in  an  action  aKalost  the  consolidated  com- 
pMj  for  personal  injuries  reBultins  from  the 
nei^Kence  of  one  of  the  original  companies, 
need  not  allege  an  express  assumption  of  sach 
liability  by  defendant  in  the  articles  of  consoli- 
dation.—Clevelaad,  C,  C.  &  St.  L.  Ry.  Co.  t. 
Prewitt.  134  Ind.  S57,  33  N.  E.  367. 

M  (App.Utt> 
In  an  action  against  a  railway  company 
for  setting  a  fire  on  Its  right  itf  way  which 
ifffcad  to  plaintUTs  crops,  a  statement  in  the 
complaint  "Qiat  the  defendant  la  a  railroad 
coiporadon  d<dng  business  in  Uie  state  of  In- 
diana, and  owning  and  (q)»ating  a  ndlroad 
ttirough  Benton  connty*  and  in  and  tlizoagh 
plaintiB'a  lai^  adjacent  thereto;  that  on  the 
20th  day  of  I>eoend>ar  tlie  defendant  company, 
in  the  (deration  of  ita  traiiu  and  locomotives, 
eardeasly  and  negligently  set  fire,"— sufficiently 
^l^ea  that  defoidant  was  a  railroad  coxpora- 
tlMi  owning  and  operating  Its  road  at  the  time 
of  the  fire.— I^e  Erie  &  W.  B.  Go.  t.  Oriffin, 
8  Ind.  App.  47,  85  N.  B.  896,  52  Am.  SL  Bep. 
4^ 

[r]    <App.  I89fi) 

Where,  in  an  action  against  a  railroad 
company  for  stock  killed,  the  complaint  alleges 
the  killing  of  the  stock  by  defendant's  train, 
and  there  is  evidence  that  another  company  also 
nios  trains  over  the  road,  to  support  a  verdict 
against  defendant  it  mast  be  shown  that  the 
stock  was  killed  by  one  of  defendant's  trains.— 
Lake  Erie  &  W.  R.  Co.  t.  Booker,  13  Ind.  App. 
eOO,  41  N.  E.  470. 

[I]  (App.  1906) 
A  complaint,  showing  that  Injuiiu  were 
received  In  conseqnence  of  the  several  acts  of 
n^ligence  of  three  railroad  companies  using  a 
single  track,  properly  joined  such  three  com- 
panies as  defendants;  an  allegation  of  precon- 
certed action  being  unnecessary. — Chicago  &  W. 
I.  R.  Co.  T.  Marshall,  38  Ind.  App.  217,  75  N. 
B.  973. 

m  (App.l90» 

A  complaint  for  killing  a  cow,  alleging  de- 
fendant, at  date  and  place  in  question,  "was 
then  and  there  engaged  in  running  locomotives 
and  cars  over  and  upon  said  railroad,"  and, 
farther,  that  the  cow  "was  run  against,  upon, 
and  over,  and  killed  by  said  defendant's  cars, 
locomotlres,  and  trains,  run  and  operated  upon 
said  defendant's  right  of  way  and  tracks  by 
its  agents,  servants,  and  employes,"  sufficiently 
shows  defendant  ran  its  cars,  locomotives,  etc., 
bj  its  agents.— Cleveland,  C,  C.  &  St.  h.  By. 
Co.  V.  Tan  Natta,  87  N.  B.  999,  rehearing  de- 
nied 88  N.  B.  716. 

[a]    (App.  1MB) 

A  complaint  in  an  action  for  killing  a  horse 
oh  the  track  was  not  defective  for  not  alleging 
that  the  engine  was  run  by  defendant  or  its 
servants,  where  it  alleged  that  the  horse  went 
upon  defendant's  track  and  was  struck  by  one 


of  its  engines  running  upon  the  track.— Balti- 
more &  O.  S.  W.  R.  Co.  T.  Dickey,  43  Ind.  App. 
509,  87  N.  E.  1047. 

Fos  Caskb  FBOic  Other  SratES, 

Sbb  41  GSNT.  Dio.  R.  R.  {<  861-864. 
See,  also,  83  C^c  pp.  729.  730. 

S  269.  Erldenoe   as   to   ownersUp  and 
operatlan. 

Affecting  duty  to  maintain  crossing,  see  ante, 
i  85. 

Fob  Gaoes  vsoh  Othu  States, 

See  41  Gent.  Dio.  B.  B.  H  865-867. 
See,  also,  88  Gyc.  pp.  782,  738. 

S870.  —  Presnasptiona  amd  bvrdea  of 

proof. 

Ca]    (Sup.  1874) 

Where,  in  an  action  against  a  railroad  com- 
pany for  killing  stock,  it  appears  that  the  ani- 
mal was  killed  on  a  railroad  by  being  struck  by 
a  train,  the  judgment  for  plaintiff  cannot  be 
sustained  in  the  absence  of  proof  that  the  road 
was  that  of  defendant  company. — Ft.  Wayne, 
M.  &  C.  R.  Go.  T.  McClurg,  47  Ind.  138. 

Cb3  (Sap.  USl) 
In  an  action  against  a  railroad  company  to 
reooTer  damages  for  killing  stock,  a  verdict  for 
plaintiff  wHI  be  set  aside  on  appeal  where  plain- 
tiff Introduced  no  evidence  that  the  railroad  on 
which  the  killing  occurred  or  the  locomotive  by 
which  the  animals  were  struck  belonged  to  or 
was  operated  by  defendant— Wabash , By.  Go. 
T.  Foishee,  77  Ind.  158. 

[C]    (App.  1832) 

Where  the  injury  was  proved  to  have  been 
caused  by  an  engine  and  car  while  being  operat- 
ed on  defendant's  trade,  it  was  unnecessary  to 
prove  the  ownership  of  such  engine  and  car,  or 
that  the  persons  operating  them  were  defend- 
ant's employ£8.~Lake  Erie  A  W.  R.  Go.  T. 
Carson,  4  Ind.  App.  185,  30  N.  E.  432. 

Fob  Cases  pbou  Otheb  States, 
See  41  C^NT.  Dio.  R.  R.  (  865. 
See,  also,  33  Cyc  p.  732. 

g272.  —  Safflolener« 

[a]  (Sap.  IST8) 

Where,  in  an  action  against  a  railroad  com- 
pany alleged  to  own  the  railroad  on  which 
plaintifE's  stock  was  IdUed,  there  Is  no  evidence 
that  such  road  was  not  owned  hy  defendant,  the 
fact  that  there  was  no  direct  or  positive  evi- 
dence that  such  road  was  owned  by  defendant 
will  not  warrant  the  setting  aside  of  a  verdict 
for  plaintiff  on  appeal;  defendant  having  ap* 
peared  and  defended  the  action.— EvansTiUe  & 
C.  R.  Co.  V.  Snapp,  61  Ind.  8<^. 

[b]  (Sap.  1SS2) 

In  an  action  for  the  value  of  a  colt  killed 
on  a  railroad  track,  doe  to  its  unfenced  condi* 
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tton,  it  appeared  that  at  the  time  tlie  track  was 
built  it  was  supposed  to  belong  to  another  rail- 
road compMoy,  and  that  prior  to  the  accident 
defendant  had  mortgaged  the  line,  reciting  that 
the  company  to  which  the  track  was  supposed 
to  belong  had  been  consolidated  with  defendant. 
Trains  were  not  ran  over  the  track  regularly 
by  defendant  until  after  the  accident.  Held, 
that  the  evidence  was  sufficient  to  show  that 
the  track  at  the  time  of  the  accident  belonged 
to  defendant.— Louisville^  N.  A.  &  0.  By.  Go.  t. 
Meadows,  87  Ind.  441. 

[c]  (Sav.USS) 
In  an  action  against  a  railroad  company 
for  the  killing  of  an  animal,  testimony  that  the 
animal  was  killed  on  the  defendant's  road,  and 
that  several  trains  had  for  a  long  time  dally 
passed  over  the  road,  tends  to  show  not  only 
that  the  defendant  was  the  owner  of  the  road, 
bat  that  it  controlled  the  operation  of  cars 
thereon.— Lonisville,  N.  A.  A  C  By.  Go.  t.  Hix- 
on.  101  Ind.  337. 

W   (App.  18M) 

In  an  action  against  a  railroad  company 
tor  the  burning  of  plaintlfTs  meadow,  where  a 
witness  testified  that  he  knew  where  said  rail- 
road (naming  it)  was  located,  and  between  what 
points  it  ran,  and  that  it  ran  throng  plaintiff's 
farm,  and  that  -he  saw  its  pay  car  running  over 
the  road  on  the  day  of  the  fire,  the  ownership 
and  operation  of  said  railroad  were  sufficiently 
established.- Terie  Hante  &  L.  B.  Co.  T.  Walsh, 
11  Ind.  App.  13,  38  N.  E.  534. 

[«]      (App.  1909} 

Evidence,  in  an  action  to  recover  for  kill- 
ing plaintiff's  cow,  held  sufficient  to  show  that 
the  cow  was  struck  by  a  locomotive  or  train 
operated  by  defendant.— Cleveland,  C,  C.  ft  St. 
L.  Ry.  Co.  V.  Van  Natta,  87  N.  EL  90®,  rehear- 
ing denied  88  N.  E.  716. 

Fob  Cases  fbom  Other  States. 
See  41  Cent.  Din.  R.  R.  {  867. 
See,  also,  33  Cyc.  p.  73a. 

1873.  TrlaL 
[a]  (App.  1886) 
In  an  action  by  one  Injured  by  a  railroad 
train  while  attempting  to  cross  several  parallel 
railroad  tracks  entering  a  unloQ  depot,  owned 
by  defendant  and  leased  to  various  railroads,  if 
plaintiff  must  prove  that  the  train  which  In- 
jured him  was  one  operated  within  the  Union 
Belt,  and  under  defendant's  control,  the  finding 
of  such  fact  must  be  deemed  by  intendment  to 
be  included  in  a  general  verdict  for  plaintiff, 
and  an  answw  by  the  jnry  to  an  interrogatory, 
that  they  did  not  know  what  train  it  was,  does 
not  necessarily  contravene  or  overcome  such 
presumption. — ^Indianapolis  Union  Ry.  Co.  v. 
Neubacher,  16  Ind.  App.  21,  43  N.  £1  570,  44 
N.  B.  6C». 

Fob  Cases  fbou  Othbb  SiaibSi 
See  33  Cyc.  p.  734. 


(D)  INJURIES  TO  LIOENSBBS  Ott  TBB8- 
PASSERS  IN  GENERAL. 

Companies  and  persons  liable,  lae  ante,  H  SS6- 
273. 

Injuries  to  persons  on  or  near  ttw±i,  see  pott, 
H  364-402. 

Machinery  and  other  things  attractive  to  chil- 
dren, see  Nbgugbnce,  i  23. 

tft73M>  DacvM  of  enra  Im  saKavaL 

M  (flnp.  1M7) 
Railroad  companies  must  use  ordinary  can 
in  keeping  their  premises  In  a  reasonably  safe 
condition  for  the  use  of  persons  on  their  prem- 
ises by  invitation,  express  or  implied^- Pitts- 
burgh, C,  0.  &  St  L.  B.  Co.  T.  Simons,  168 
Ind.  333,  79  N.  E.  911. 

Railroad  companies  are  under  no  obligation 
to  mere  licensees  to  keep  their  premises  free 
from  dangers  or  defects.— Id. 

[b]  (App.uo»> 
A  railmiy  company's  duty  to  a  trespasser 
begins  when  its  servants  discover  him  In  a  sit- 
uation of  danger,  and  its  duty  is  limited  to 
refraining  from  inflicting  Injury  upon  him  will- 
fully, wantonly,  or  recklessly.— Freitag  t.  Chi- 
cago Junction  By.  Co.,  88  N.  E.  SOL 

[0]     (App.  1910) 

Railroads  owe  no  higher  duty  than  to  avoid 
any  positive  wrongful  act  of  willful  injury  to 
trespassers  or  licensees  on  their  right  of  way, 
tracks,  or  cars.- Pittsburg,  C.,  C.  &  St  L.  Ry. 
Go.  T.  Hall.  90  N.  E.  40a 

Where  one  is  on  a  railroad  r^ht  of  way, 
depots  grounds,  tracks,  or  cars  by  Invitation, 
express  or  implied,  by  those  authorized  to  ex- 
tend it  the  company  owes  him  the  duty  of  ex- 
ercising ordinary  care. — Id. 

.Fob  Cases  frou  Other  States, 

See  33  Cyc  pp.  705-804;   notes,  4  L.  R. 
A.  (N.  S.)  80,  5  L.  B.  A.  (N.  S.)  775. 

8  S74.  Injwrlas  to  persons  at  statloms. 

Abandoned  station,  see  Neolioence,  |  83. 
Peroons  liable,  see  ante,  S  266. 

[a]  (Sup.  18ST) 

A  railroad  company  most  not  allow  its  de- 
pot and  grounds  to  which  all  people  are  invited 
to  come  to  become  more  dangerous  than  such  a 
place  would  reasonably  be,  having  regard  for 
the  intereets  of  its  business  and  for  the  nature 
of  the  contrivances  necessarily  employed  in  car- 
rying it  on,  but  it  is  not  required  to  make  the 
place  absolutely  safe.— Wabash,  St  Louis  &  P. 
R.  Co.  v.  Locke,  14  N.  B.  39L  112  Ind.  404. 
2  Am.  Str  Rep.  193. 

[b]  (APP.18S8) 

A  railroad  company,  which  Is  a  common 
carrier  of  goods,  and  by  its  conduct  invites  or 
induces  the  public  to  use  its  premiso,  such  as 
depots  and  other  places  set  apart  for  receiving 
and  discharging  freight,  is  under  spedsl  ohlim- 
tlon  to  keep  such  premises  safe  for  sndi  use  for 
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all  peiKns  coming  iqraQ  tbe  premUee  to  trans- 
act btulnesB  with  snch  compaDy,  and  among 
those  who  an  uititled  to  this  protection  aie 
■Dch  persona  as  come  there  for  the  purpose  of 
delivering  or  racelving  freight.— Toledo,  St.  L.  & 
K.  a  B.  Co.  T.  Haack,  85  N.  B.  578,  8  Ind. 
App.  367. 

[e]  (APP.1HS) 
In  an  action  against  a  railroad  company 
for  injoriea  to  plaintiff  by  a  passing  train,  a 
complaint  which  shows  that  plaintiff  was  on 
the  sidewalk  near  the  platform  of  the  depot 
some  six  feet  from  the  railroad  track  ia  not  sub- 
ject to  the  objection  of  failing  to  show  it  to 
have  been  the  duty  of  defendant  to  protect 
pUintiff  from  injuries  in  the  place  where  he 
Btood.— Chicago,  I.  &  L.  Ry.  Co.  T.  Thrasher, 
73       E.  829,  85  Ind.  App.  58. 

[d]  (App.  1908) 
Where  railway  mail  clerks  bad  for  over 
two  years  been  accnstomed  to  throw  mail  sacks 
from  the  cars,  the  railroad  was  bound  to  know 
the  custom.— Fittsbargh,  C,  C.  &  St.  L.  By. 
Co.  T.  Warrum,  42  Ind.  App.  179.  S2  N.  E.  984, 
84  N.  E.  356. 

Fob  Casks  fbou  Other  States, 

See  41  Cwt.  Dig.  B.  B.  IS  868-872. 
See,  also,  83  Cyc.  pp.  80Et-808;  note.  41 

a  a  A.  55a 

{  27S.  InJiuiM  to  peraoM  wwUbc  on  or 
•bout  OAM. 

[a]  tSmp.l8S3) 

Where  plaintiff  purchased  lumber  of  a  Inm- 
ber  c<nDpany  on  a  flat  car,  it  was  not  necessary 
to  make  the  complaint  good  that  its  averments 
show  explicitly  that  there  was  an  executed  con- 
tract to  purciiase  a  [Articular  separate  portion 
of  all  of  the  lumber  on  the  car,  for  if  he  pur- 
chased a  bill  of  Inmtier  of  the  lumber  company 
a  part  of  which  was  on  the  car,  not  separated 
from  the  other,  and  be  entered  on  tbe  car  at  the 
request  of  the  lumber  company  to  assist  in  un- 
loading it  he  would  be  unlawfully  on  the  car.— 
Chicago  &  I.  Coal  By.  Co.  t.  McDaniel,  32  N. 
E.  728,  33  X.  E.  769,  134  Ind.  166. 

[b]  (Ap».lS93) 

In  an  action  against  a  railroad  company 
t(a  personal  injuria,  the  Jury  found  that  de- 
fendant's agent  had  placed  a  box  car  on  a  side 
track.  BO  that  plaintiff  might  load  goods  therein, 
and  that  while  she  was  in  the  car  a  train  was 
backed  in  upon  the  track  to  take  the  car  out, 
and  struck  the  same,  causing  the  iujurieij;  that 
the  agent  knew  the  car  was  not  ready,  and  fail- 
ed to  notl^  those  in  charge  of  the  train ;  that 
DO  rignals  were  given;  aiid  that  uo  brakeman 
was  on  the  rear  of  the  train,  from  which,  had 
be  been  there,  he  could  have  seen  that  the  car 
Tas  not  ready.  Bdd  to  show  negligence  on  the 
part  of  defendant.— Toledo.  St.  L.  &  K.  C.  It. 
Co.  V.  Hauck,  8  Ind.  App.  367,  35  N.  E.  573. 


Ce]  (Sap.  UN) 

In  an  actltm  for  personal  tnjariei;  It  ap- 
peared that  plaintiff,  an  emplc^e  of  a  stock  firm, 
aft«r  loading  stock  Into  one  of  d^endant's  cars, 
was  attempting  to  remove  the  diute,  when  de- 
f«idant's  train,  backing  onto  the  switch  struck 
the  car,  thereby  caushig  plaintiffs  fdot  to  be 
cangbt  between  the  car  door  and  the  chute. 
There  was  no  allegation  that  the  acddent  was 
willfully  caused.  In  addition  to  a  general  tw- 
dlct  for  plaintiff,  tbe  jury  found  that  the  car 
was  taken  without  defendant's  orders,  and  that 
the  engineer  of  the  train  was  aware  of  plain- 
titTs  position.  Held  that,  notwithstanding  the 
general  verdict,  judgment  for  defaidant,  should 
have  been  rendered,  as  there  was  no  allegation 
of  willfulness  on  the  part  of  defendant;  and  as 
idaintiff,  by  taking  the  car  without  permission, 
was  a  mere  licensee  or  trespasser,  defendant 
was  not  liable  for  mere  negligence. — Cleveland, 
C,  C.  &  St.  L.  Ry.  Co.  v.  Stephenson,  139  Ind. 
Sup.  641.  37  N.  B.  720^ 

[d]  lApp.  1896) 

A  railroad  company  is  not  necessarily  free 
from  negligence  in  backing  its  train  over  a  dray 
standing  altmgMde  a  car  on  a  side  track  for  the 
purpose  of  hanling  freight  from  it;  because  the 
bell  was  rung  continuously,  and  three  whistles 
given  before  starting  to  back.— Pittsburg,  C,  C. 
&  St.  L.  Ry.  Go.  T.  Ives.  12  lad.  App.  602,  40 
N.  E.  923. 

[e]  (App.  1897) 

Where  a  switehing  crew  knew  that  a  per- 
son was  working  in  a  car  which  they  were 
about  to  move,  and  that  such  person  continued 
to  work  while  the  car  was  being  moved,  it  was 
their  duty  to  use  care  to  protect  bim  from  In- 
jury, and,  if  he  did  not  know  that  the  car  was 
going  to  move  until  after  it  bad  started,  be 
was  not  bound  to  leave  It  while  it  was  In  mo- 
tion.—Hopkins  T.  Boyd.  47  N.  K  480,  18  Ind. 
App.  63. 

m     (App.  IS98) 

The  fact  that  the  place  of  delivery  of 
freight  was  not  a  depot  or  public  place,  but  a 
place  selected  by  agreement  between  the  con- 
signee and  tbe  railroad  for  convenience,  does 
not  relieve  the  railroad  from  liability  for  neg- 
ligently  operating  its  train  to  one  rightfully  on 
the  premises  engaged  In  removing  the  freight. 
—St.  Louis,  I.  &  E.  R.  Co.  T.  Bidge.  49  N.  E. 
828,  20  Ind.  App.  547. 

Ig]     (App.  1902) 

While  a  railroad  company  is  engaged  In" 
making  up  a  train  of  cars  loaded  with  stone 
in  a  quarry, — the  cars  having  been  billed  out, — 
an  employ^  of  the  stone  company  who  contin- 
ues bis  work  on  the  stone  on  one  of  such  cars 
is  a  mere  licensee,  to  whom  the  railroad  com- 
pany must  answer  only  for  active  misconduct. 
-Chicago,  I.  &  L.  Ry.  Co.  v.  Martin.  65  N.  E, 
.~>U1.  31  Ind.  App.  80& 

[h]    (App.  1903) 

The  fact  that  a  railroad  company  has  the 
right  to  use  a  certain  track  in  connection  with 
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another  company  would  not  JnBtify  ita  em- 
ployes in  driving  a  locomotiTe  and  can  agalnsL 
certain  detached  can  witli  inch  force  as  to 
throw  them  ai^inst  an  engine  standing,  with 
brakes  set,  aboat  a  car's  length  away ;  thereby 
driving  it  a  distance  of  20  feet,  and  killing  a 
fireman  underneath  it  at  the  time.— Chicago  & 
E.  I.  R,  Co.  T.  Stephenson,  6&  N.  B.  270,  33 
Ind.  App.  95. 

[1]  (8np.  1906} 
Where  two  railroad  companies  have  a  con- 
tract whereby  each  may  use  the  other's  road 
in  hauling  trains,  a  servant  of  one  of  the  roads 
is  not  a  trespasser  while  on  the  track  of  the 
other,  but  each  company  owes  the  duty  of  using 
ordinary  care  toward  the  servants  of  the  oth- 
er in  keeping  its  tracks  in  safe  condition. — Chi- 
cago TermiDal  Transfer  R.  Co.  t.  Yandenberg, 
164  Ind.  470,  73  N.  K  990. 

[]]  <S«P>  U07> 
Decedent  was  assisting  In  loading  a  flat 
car  with  poles  for  shipment  by  his  employer, 
when  some  one  nearby  shouted  an  alarm  to 
stop  a  train,  whereupon  he  left  his  place  and 
went  aronnd  the  car  to  a  point  where  he  could 
see  the  approaching  train,  and  was  thrown  upon 
a  nearby  track  hy  the  tailing  of  poles  caused 
by  a  defect  in  the  car,  and  was  killed.  Held 
that.  If  the  defect  and  the  failure  of  the  com- 
pany to  see  that  the  car  was  in  proper  condition 
when  delivered  to  the  shipper  was  the  proxi- 
mate cause  of  the  acddent,  and  decedent  was 
standing  at  that  point  rightfully,  the  company 
was  liable,  though  there  was  no  privity  of  con- 
tract between  the  company  and  decedent.— Chi- 
cago, I.  &  1/  Ry.  Co.  T.  Pritcbard,  168  Ind. 
398,  79  N.  B.  508,  81  N.  E.  78,  9  L.  R.  A.  (N. 
S.)  857,  transferred  from  appellate  court,  39 
Ind.  App.  701.  78  N.  E.  1044. 

Railroad  companies  owe  to  the  employ^ 
of  shippers  the  duty  of  keeping  the  places  for 
loading  cars  in  a  reasonably  safe  condition. — Id. 

A  railroad  company  may  be  liable  in  tort 
to  Ibe  eou>loy6  of  tlie  person  to  whom  it  has 
fnmisbed  cars,  where  the  cm  fnmished  are 
nnsafe;  the  primary  duty  of  Inspection,  how- 
ever, being  on  the  person  In  possession.— Id. 

An  employe  injured  while  loading  a  car 
furnished  his  employer  under  a  contract  by  a 
railroad  company  cannot  maintain  an  action 
on  such  contract  for  the  failure  of  the  railroad 
company  to  famish  a  safe  and  proper  car.— 
Id. 

[k]    (Avp.  U09> 

It  is  the  duty  of  a  railroad  to  furnish  to 
a  person  lawfully  upon  ita  track  loading  or  un- 
loading freight  protection  from  injury  by  ap- 
proadiing  trains  or  locomotives,  and  such  per- 
son has  a  right  to  occupy  a  position  designated 
by  the  agent  of  the  company,  even  if  such  posi- 
tion be  hazardous,  and  to  rely  upon  the  dili- 
gence of  the  company  to  protect  him.— Balti- 
more &  O.  S.  W.  R.  Co.  T.  TrennepoU,  87  N. 
E.  1059. 


m     (App.  1910) 

A  glass  company  bad  private  inclosed  yards 
in  which  were  railroad  tracks  connected  with 
main  tracks  outside  the  incloeure.  The  trai±B 
were  operated  by  the  railroad  for  the  delivery 
of  freight  to  the  glass  company.  A  car  of 
crushed  stone  was  placed  on  the  switch  track  is 
the  yards  to  be  unloaded  by  the  glass  company, 
and  in  so  doing  its  foreman  directed  the  railroad 
switching  crew  to  switch  some  cars  which  ne- 
cessitated taking  out  the  stone  car  and  then 
placing  it  back.  In  accordance  with  the  castom 
acquiesced  in  by  the  switching  crew,  of  which 
ttie  railroad  and  glass  company  had  no  knowl- 
edge, and  which  was  In  direct  conflict  with 
the  rules  of  the  raiiroad,  an  employe  of  the 
glass  company  unloading  the  stone  remained  in 
the  car  after  notice  and  was  injured  by  the 
unusual  bumping  of  the  car.  Beld,  that  the 
employe  could  not  hold  the  railroad  liable  on 
the  theory  that  by  custom  the  manner  of  deliv- 
ery of  freight  had  been  to  permit  employes  to 
stay  in  the  car,  and  hence  was  a  contractual 
right,  since  the  company  could  not  be  presumed 
to  have  knowledge  of  the  custom,  and  since  the 
glass  company  was  doing  the  unloading.— Pitts- 
burg, C,  a  &  St  L.  Ry.  Co.  T.  Hail,  90  N. 
E.498. 

Fob  Cases  fboh  Other  States, 

Bkb  41  C^NT.  Dig.  R.  R.  H  873-877. 
See,  also,  33  Cyc.  pp.  809-S13. 

§  276.  Iniiurtes  to  persons  on  trains. 

Injuries  to  persons  on  passenger  trains  by  in- 
vitation of  carriers'  empioyfi^  see  Cabukbs, 
I  244. 

[a]  (Sap.  USD 

A  carrier  owes  no  duty  to  one  who  wrong* 
fully  intrudes  himself  into  one  of  its  trains.— 
Indianapolis,  P.  ft  C.  R.  Co.  v.  Pitzer,  109  Ind. 
179.  6  N.  E.  310^  10  N.  E.  70.  58  Am.  Rep. 
387. 

A  railroad  company  cannot  be  deemed 
guilty  of  negligence  merely  because  a  child  sev- 
en years  of  age  enters  a  passenger  train  at  one 
of  its  regular  stations,  as  a  carrier  Is  not  under 
any  duty  to  keep  persons,  yotmg  or  old.  from 
entering  ita  trains— Id. 

[b]  <Sbp.U96) 

Plaintiff,  an  active  boy,  eight  years  old, 
In  disregard  of  the  engineer's  warning,  jumped 
on  a  frei^t  train  moving  np  a  sliarp  grade, 
eight  miles  an  hoar,  and  clang  to  the  iron  loop 
on  the  car.  provided  for  that  purpose,  with  one 
foot  on  the  grease  t>ox  of  the  truck,  field,  that 
the  fact  that  the  trainmen  saw  him  hanging 
there,  and  did  not  stop  the  train,  did  not  ren- 
der the  company  liable  for  Injuries  received  by 
him  in  jumping  off.— Pittsburgh,  O.,  C.  &  St  U 
R.  Co.  t.  Redding,  140  Ind.  101,  39  N.  E.  921, 
34  L.  R.  A.  767. 

[c]  (Sup.  mn) 

Where  a  person  is  allowed  by  a  railroad 
company  to  ride  in  the  caboose  of  Its  work  tmio 
gratuitously,  the  company  la  bound  to  exerci--« 
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ozdinar;  care  for  his  safety.— PennsylTania  Co. 
T.  Coyer,  72  N.  B.  876»  lOS  Ind.  631. 

Where  decedent,  an  employ^  of  a  constmc- 
tioii  company,  received  notice  from  a  railroad 
company,  of  a  mle  prohibiting  the  employes  of 
nidi  construction  company  from  riding  on  a 
woA  train,  the  haMtnal  disregard  of  such  rule 
by  mdi  employes  and  the  trainmen  In  charge  of 
the  vork  train  wHl  not  render  the  railroad  com- 
pany liable  for  the  death  of  decedent,  in  the  ab- 
sence of  proof  tliat  the  company  had  knowledge 
of  such  disr^rd,  and  acquiewed  thereln^Id. 

W    <APP.  1910) 

An  invitation  to  ride  on  a  freight  train,  in 
contravention  of  the  rules  of  the  company,  by 
an  employ^  engaged  in  the  operation  of  snch 
train,  will  not  render  the  company  liable  for  a 
nesHgent  injury  to  a  person  accepting  such  in- 
vitation, unless  it  is  shown  that  the  person 
extending  the  iOTitation  was  authorized  by  the 
company  to  do  so. — Pittsburg,  C,  G.  ft  St.  Ia 
Ry.  Co.  v.  Hall,  90  N.  E.  498. 

Fob  Cases  fboh  Otheb  States, 

Skb  41  Cent.  Dio.  R.  R.  H  878-^. 
See,  also,  S3,  Cyc.  pp.  815-819. 

S  2TT.  Bemoral  of  trespMiera. 

From  passenger  trains,  see  Caibiebs,  |i  860- 
385. 

M     {Snp.  1882) 

Where  a  trespasser  upon  a  railway  locomo- 
tive  engine  was  thrown  off  by  the  servants  of 
the  railway  company  while  the  engine  was  mov- 
ing at  a  dangerous  speed,  and  run  over  and 
iajun^],  held,  that  the  company  was  liable  there- 
for.—Carter  V.  Louisville,  N.  A.  ft  G.  By.  Co., 
98  lad.  552,  49  Am.  Bep.  780. 

[b]  (8a».188«) 
If  a  brakeman  pushes  or  compels  a  tres- 
passer to  jump  from  a  moving  train,  to  hia  in- 
Jniy,  the  railroad  company  Is  liable. — Wabash 
Ry.  Co.  T.  Savage,  110  Ind.  156,  8  N.  B.  85. 

Fob  Cases  fboh  Other  States, 

See  41  Cent.  Dia.  R.  R.  SS  887-890. 
Sep,  also,  33  Cyc.  pp.  819-822;  note, 
51  C.  a  A.  678. 

1 878.  Oomtributorr  necl^vmeo  of  pesMUi 
Isjared. 

M  (Am.  1893) 
In  an  action  against  a  railroad  company 
for  personal  injuries,  the  jury  found  that  de- 
fendant's agent  had  placed  a  box  car  on  a  side 
tnck,  so  that  plaintiff  might  load  goods  therein, 
and  that  while  she  was  in  the  car  a  train  was 
bii:ked  in  upon  the  track  to  take  the  car  out, 
and  struck  the  same,  causing  the  injuries.  Bdd, 
that  the  fact  that  ^aintltt  did  not  watch  the 
movements  of  the  train  does  not  show  contrib- 
atory  negligence,  as  she  had  a  right  to  assume 
that  she  would  be  permitted  to  complete  the 
loading  of  the  car,  and  that  defendant  would 
se?  to  her  safety  while  doing  so.— Toledo,  St. 


L.  &  K.  G.  R.  Co.  T.  Hauck,  8  Ind.  App.  867, 
35  N.  E.  57S. 

[b]  (Ap».189S} 

A  person  on  raUroad  property  for  the  pur- 
pose of  hauling  away  freight  has  a  right  to  occu- 
py the  position  designated  by  the  agent  of  the 
company,  even  if  sndi  porition  be  hazardous,  and 
to  rely  upon  the  diligence  of  tiie  company  to  pro- 
tect him  from  danger.— Pittid)urg,  C,  G.  &  St. 
L.  Ry.  Co.  T.  Ives,  12  Ind.  App.  602,  40  N.  E. 
923. 

[c]  (App.  U98) 

Deceased  was  injured  by  tbe  derailment  of 
an  engine,  caused  by  defendant's  negligently 
permitting  gravel  to  accumulate  on  its  track. 
At  the  time  of  the  accident  be  was  the  employ^ 
of  a  street  contractor  engaged  in  removing  grav- 
el, which  defendant  liad  been  delivering  to  his 
employer,  depositing  it  near  its  track.  It  ap- 
peared that  he  did  not  know  the  dangerous  con- 
dition of  the  track,  bad  had  no  experience 
about  railroads,  and  had  been  working  but  an 
hour  and  a  half,  before  the  accident,  at  a  point 
where  he  could  not  see  tbe  track,  though  he 
could  see  tbe  train  approaching.  Beld,  that  he 
was  not  guilty  of  contributory  negligence. — St. 
Louis,  I.  &  E.  R.  Co.  T.  Ridge,  49  N.  B.  828^ 
20  Ind.  App.  547. 

[d]  (App.  1898) 

Plaintiff  backed  his  wagon  up  to  a  freight 
car  on  a  side  track  to  unload  goods.  There 
was  a  freight  train  on  the  side  track,  to  which 
this  car  was  coupled.  The  freight  train  was 
cut,  and  the  engine  was  switching,  and  tbe 
time  when  It  would  couple  up  was  uncertain. 
Plaintiff  knew  these  facts,  and  was  familiar 
with  tbe  tracks.  The  station  agent  told  him  be 
had  time  to  get  his  goods  out  of  the  car,  and 
he  bad  tmloaded  them,  and  was  on  his  wagon, 
when  the  train  started.  The  wagon,  without 
apparent  necessity  therefor,  was  placed  so  close 
to  the  car  that  a  step  on  the  latter  caught  and 
upset  tbe  wagon,  injuring  plaintiff.  Beld,  that 
he  was  guilty  of  contributory  negligence.— Had- 
ley  V.  Lake  Erie  &  W.  R.  Co.,  51  N.  E.  337,  21 
Ind.  App.  675. 

[e]  (APP.190S) 

A  boarding  house  keeper  went  to  the  de- 
fendant's station  to  solicit  travelers  for  Ills 
house.  While  the  train  which  he  had  gone  to 
meet  was  standing  at  the  station,  he  walked 
past  It,  between  the  main  track  and  a  side 
track,  away  from  the  d^t.  After  it  had  start- 
ed he  stepped  over  near  the  main  track,  and 
walked  along  it,  with  his  back  to  the  train,  un- 
til he  was  struck  and  injured.  He  was  about 
60  years  old  at  tbe  time,  and  in  full  possession 
of  his  faculties.  He  knew  the  train  wonld 
proceed  on  Its  way  along  the  track  on  which  he 
was  walking.  He  did  not  look  or  listen.  There 
was  ample  space  between  the  main  and  side 
tracks,  where  he  could  havd  walked  without 
danger.  Beld  contributory  negligence.— Hill  v. 
Indianapolis  ft  V.  R.  Co.,  67  X.  K  276,  81  Ind. 
App.  98. 
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Rules  of  a  railroad  companr  reqnirioK  car 
Inspectors  to  place  signals  when  Inspecting 
cars  are  not  applicable  to  a  fireman  when  un- 
drrneath  his  engine,  cleaning  out  tiie  ash  pan. 
—Chicago  &  B.  I.  R.  Co.  T.  Stephenson,  69  N. 
E.  270.  S3  Ind.  App.  95. 

A  railroad  fireman  is  not  negligent,  as  a 
matter  of  law,  in  going  under  his  engine  and 
cleaning  out  the  ash  pan,  in  the  performance  of 
hia  duties,  though  while  doing  so  cars  are  pro- 
jected against  the  engine  through  the  negli- 
gence of  emploffis  of  another  company,  there- 
by causing  his  death.— Id. 

[g]  (App.  1907) 
An  employ^  of  an  independent  contractor, 
repairing  a  depo^  was  injured  by  being  caught 
between  a  car  and  a  bumping  post  while  pro- 
caring  a  lifting  Jack.  The  employ^  selected  the 
most  direct  way  In  procuring  the  Jack.  He 
could  not  haye  gone  on  the  sidewalk  from  the 
point  where  he  was  at  woik  and  needed  the 
jack.  Held,  that  the  employ^  was  not  guilty  of 
contributory  negligence  as  a  matter  of  law  in 
selecting  a  dangerous  way  to  procure  the  Sack. 
-Pittsburgh.  C,  C.  &  St.  L.  By.  Oo.  t.  Cozatt, 
39  Ind.  App.  6S2.  79  N.  B.  534. 

[b]    (App.  1910) 

Riding  on  freight  trains  is  hazardous,  as 
every  one  is  presumed  to  Irnow  and  appreciate, 
and  one  of  Its  hazards  ia  the  sudden  bumping 
or  jerking  of  the  cars.— Pittsburg,  G.  &  St 
Tj.  Ry.  Go.  T.  Hall,  90  N.  E.  49& 

Fob  Oases  fboi£  Othsb  States, 

See  41  Cent.  Dio.  R.  R.  SS  891-900. 
See,  also,  38  Cyc  pp.  82^-850,  854. 

S  279.  Proziniate  oavM  of  Injuy. 

[a]     (App.  1903) 

A  railroad  fireman  went  Under  his  engine 
to  clean  out  the  ash  pan.  About  a  car's  length 
away,  certain  cars  were  standing ;  and  against 
these  the  employes  of  another  company  sent  a 
locomotive  and  a  number  of  cars,  causing  them 
to  strike  the  fireman's  engine,  resulting  in  his 
death.  Held,  that  the  act  of  such  employes 
was  the  proximate  cause  thereof. — Chicago  ft 
B.  I.  R.  Co.  V.  Stephenson,  69  N.  EL  270,  33 
Ind.  App,  95. 

Fob  Cases  iboh  Otheb  States, 
See  41  Cent.  Dig.  R,  R.  |  901. 
See,  also,  33  Cyc.  pp.  852-854. 

S  280.  WlUfnl  or  wanton  iniory. 
[a]  (8VP.18S4) 

A  person  wrongfully  on  an  engine  of  a  rail- 
road company  did  not  thereby  assume  the  risk 
to  his  person  that  might  be  caused  by  the 
wrongful  act  of  the  company's  servants,  and, 
if  such  acts  were  expressly  or  constructively 
authorized  by  the  coinpany,  it  must  be  held  lia- 
ble for  their  consequenceB,— Carter  v.  Louis- 
ville, N.  A.  ft  C.  R.  Co..  98  Ind.  552,  49  Am. 
Rep.  780. 


n>]  (App.  am 

A  railroad  company  Is  liable  to  a  trespan- 
er  for  willful  and  unnecessary  tojary  ot  him 
by  the  conductor  acting  within  the  scope  of 
his  authori^.— Baltimore  ft  O-  R.  Co.  t.  Nof- 
rls.  46  N.  E.  554,  17  Ind.  App.  1S9,  00  Am.  8L 
Rep.  166. 

Fob  Oases  noic  Otheb  Staixs, 

See  41  Cent.  Dig.  R.  R.  ff  902-800^ 
See,  also,  83  Oyc.  p.  857. 

S281.  Aet*  or  omiaalons  of  employta  or 

OtlWTS. 

[a]     (Svp.  1S») 

A  complaint  alleging  t^at  the  plalntlC, 
while  riding  on  the  defendant's  freight  tiatai  by 
invitetion  and  permlraion  of  the  conductor  ia 
cha^.  was  assaulted,  and  Uirown  under  the 
wheels,  by  one  of  the  servante  of  the  defendant, 
and  that  the  other  employ^  negligently  re- 
frained from  interfering  and  protecting  him 
from  injury,  but  not  averting  facts  which  show- 
ed him  to  be  a  passenger,  or  from  which  be 
might  infer  a  right  to  ride  on  the  train  ns  such, 
and  not  showing  that  the  scope  and  character 
of  the  service  required  to  be  performed  by  hi* 
assailant  brought  the  assault  vrithin  tlie  line 
of  his  duty,  does  not  state  a  cause  of  action. 
—Smith  T.  Louisville.  E.  ft  St.  L.  R.  Co.,  124 
Ind.  394,  24  N.  E.  753. 

P>]    (Sop.  1894) 

A  railroad  company  is  not  liable  for  in- 
jury to  a  person  thrown  from,  a  car  through 
negligence  of  the  trainmen,  he  being  engaged 
in  working  his  passage  under  an  arrangement 
with  the  conductor  and  brakeman;  they  havini; 
no  authority  to  employ  assistance,  and  there 
being  no  custom  or  regulation  of  the  company 
permitting  the  payment  of  fare  by  work  on 
the  train.— Cooper  v.  Lake  Erie  ft  W.  R.  Co.. 
186  Ind.  866,  86  N.  B.  272. 

Vm  Cases  vboh  Otheb  States, 

iSEE  41  Cent.  Dto.  R.  R.  ff  902-009. 
See,  also,  33  Oyc.  pp.  867-865. 

{282.  Aotioaa  for  laJnvlM  to  lloenseei 
w  treipMMrs. 

Error  In  instructions  cured  by  withdrawal  or 
giving  other  instructions,  see  Tbial,  29G. 

Evidence  as  to  ownership  and  operation  of  road, 
see  ante,  8!  269-272. 

Form,  requisites,  and  sufficiency  of  instructions 
in  general,  see  Tbiai.,  {  233. 

InstmctionB  Invading  province  of  jury,  see  Tbi- 
ai.. §  191. 

Pleading  ownership  and  operation  of  road,  see 

ante,  8  26a 

[a]  (Smp.1874) 
A  complaint  against  a  railroad  company  to 
recover  tor  an  injury  resulting  In  death,  wliich 
showed  that  the  decuued,  in  company  with  oth- 
ers, was  Tolnutarlly  ridlzig  upon  a  band  car,  on 
the  track  of  the  defendant,  In  the  nighttime, 
and  thus  collided  with  a  looomotlTe  and  train 
of  the  defendant  Beld  bad,  because  coutriba- 
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tot7  negligeDce  was  sbown  on  the  part  ot  the 
deceased.— Ream  t.  Pittsbnzs,  Ft.  W.  &  a  B. 
Co.,  49  Ind.  93. 

[b]  (Sn».l8M) 
A  complaiDt  against  a  nilroad  company  al- 
Itstat  ^t,  plaintiff  being  on  one  of  defendant's 
trains,  its  senrants  and  employ^  ordered  and 
compiled  him  to  jnmp  from  the  train,  alleges 
mere  conclusions,  and  what  was  done  in  order- 
ing and  compelUng  him  to  jamp  from  the  train 
■honld  liave  been  stated.— PennsylTonia  Go.  t. 
Dean,  82  Ind.  459. 

A  complaint  for  personal  Injnries  to  an 
Infant  caused  bj  the  railzoad  company's  serv- 
ants convelltnc  him  to  Jnmp  from  a  train  in 
motion  wheieon  he  was  riding,  and  alleging  thai 
the  injuries  were  doe  to  the  carelessness  and 
Degligence  of  tlie  company's  servants,  Is  insuffi- 
cient as  failing  to  show  by  what  Af^t  said  in- 
fant was  on  the  train,  and  what  were  the  acts 
eomtitnting  the  negligence  of  the  company's 
serrants,  and  what  was  the  age  of  said  in- 
fant,  80  that  the  degree  of  care  required  might 
appear,— Id. 

[e]    (Sup.  18») 

Where,  in  an  action  against  a  railroad  com- 
pany for  damages  for  an  injury  maliciously  in- 
flicted, the  manner  and  occasion  of  the  injury 
ste  spedfically  set  forth,  it  is  not  error  to  over- 
rule a  motion  to  make  tiie  complaint  more  spe- 
dfic  by  stating  by  what  servant  of  the  company 
the  injury  was  inflicted,  and  at  what  time  of 
dsy,  and  on  what  kind  of  a  train,  it  occurred. 
-Wabash  Ry.  Co.  t.  Savage,  110  Ind.  156,  9 
N.  B.  80. 

m  (Siip.in7) 

Where  the  obligation  of  a  railroad  com- 
pany  is  not  in  its  nature  so  nearly  absolute, 
and  the  dreunistances  of  the  socldent  suggest 
that  it  may  hare  l>een  uuavoldable,  notwith- 
standing ordinary  care,  the  plaintiff  charging 
aegiiitenee  assomes  the  burden  of  pioring  that 
the  defendant  has  by  some  act  or  omission  vio- 
lated a  duty  incnmbent  on  It,  ticm  which-  the 
Injnry  followed  in  natural  sequence.— Wattash, 
St  L.  ft  P.  R.  Oo.  T.  Locke,  14  N.  E.  S91,  112 
Ind.  404,  2  Am.  St  Rep.  193. 

[•]    (Sap.  1893} 

In  an  action  against  a  railroad  company 
for  Injuries  sostained  In  the  unloading  of  a 
car,  a  general  averment  that  the  injury  was 
caused  wholly  by  tfae  fault  aud  negligence  of 
the  defendant  and  without  any  fault  or  care- 
lessness of  the  plaintiff  is  sufficient  to  withstand 
a  demurrer,  as  such  averment  denies  any  negli- 
gence In  failing  to  look  for  a  train  as  well  as 
any  n^ligence  whldi  caused  or  contributed  to 
the  collision  of  the  cars  which  produced  the  in- 
jury.—Chicago  &  1.  Coal  Ry.  Co.  t.  McDanlel, 
32  N.  B.  728.  83  N.  B.  709,  134  Ind.  160. 

In  an  action  for  damages  for  Injuries  sus- 
tained through  defendant  railroad  company's 
segUgenee  hWa  unloading  a  shipment  of  lum- 
ber on  one  of  defendanfs  cars,  plaintiff  alleged 
tli&t  the  car  was  side  tracked  in  the  usual  place 


for  unloading  provided  by  defendant,  and  that 
plaintiff  was  unloading  the  car  at  the  request 
of  the  lumber  company  which  made  the  ship- 
ment, and  while  he  was  so  engaged  on  the  car 
the  injory  was  sustained.  Btid,  that  the  alle- 
gation was  sufficient  to  show  that  plaintiff  was 
lawfully  on  the  car  at  the  time  of  the  injury.— 
Id. 

An  allegation  that  the  injury  was  caused 
wholly  by  the  negligeuce  of  defendant,  without 
any  carelessness  on  the  part  of  piaiotiS,  is  suffi- 
cient without  its  appearing  that  plaintiff  did  not 
know  that  the  train  by  means  of  which  he  was 
injured  was  approaching  liefore  he  got  on  the 
car,  or  that  by  looking  before  getting  on  it  he 
could  not  have  seen  the  cars  coming  on  the  side 
track,  and  so  avoided  the  injury.— Id. 

m  (App.  18H) 
In  an  action  against  a  railroad  company 
for  injuries  received  by  stepping  off  at  a  station 
in  the  nigAittlme  on  the  side  of  a  track  at  which 
there  was  no  platform,  and  falling  a  distance  of 
'  several  f  ee^  it  waa  harmless  error  to  admit  evi- 
dence that,  aftor  the  accident,  deflsndant  greatly 
extended  its  platform  at  that  pcont  on  the  south 
side  of  the  track,  since  the  injnry  was  caused 
by  plidntiff*!  stepping  off  the  north  dde;  and 
the  rule  exdudlnc  evidence  of  repairs  made  aft- 
er the  injnry  did  not  apply.— Kentucky  &  L 
Bridge  Co.  T.  HcKinney,  8  Ind.  App.  213,  80 
N.  R  44& 

Ul    (App.  1894) 

In  an  action  for  the  death  of  plaintiffs 
12  year  old  son,  who  was  injured  at  defendant's 
railroad  depot,  where  he  had  been  sent  to  meet 
his  sister,  the  complaint  need  not  allege  that 
the  boy  had  sufficient  discretion  to  lie  sent  to  the 
depot.— New  York,  C.  &  St.  L.  R.  Co.  v.  Mush- 
msh,  11  Ind.  App.  182.  37  N.  B.  864^  38  N.  E. 
871. 

lb]    (App.  isn) 

It  appeared  that  while  plaintiff,  who  waa 
employed  by  a  shipper  of  grain,  was  shoveling 
com  In  a  t>oz  car,  which  was  being  loaded,  de- 
fendant railroad  caused  the  car  to  be  moved 
temporarily  to  another  track;  ttiat  plaintiff, 
having  no  notice  of  the  intention  to  move  the 
car.  remained  at  work  nntli  after  the  ear  had 
started,  and  was  struck  by  a  sliding  door  of  the 
car,  and  iojured.  It  also  appeared  that  there 
were  piles  of  lumber  close  to  the  track,  one  of 
which  was  near  the  place  where  the  box  car 
had  been  standing;  and  there  was  testimony 
as  to  scratches  on  the  side  of  the  car.  which  was 
painted  red.  and  that  a  projecting  plank  from 
one  of  the  lumber  piles  had  red  paint  on  Its  end 
after  the  accident,  it  being  plaintlfTs  theory 
that  the  projecting  plank  bad  caught  the  sliding 
door  as  the  car  passed,  and  forced  it  against 
him.  Held,  that  a  verdict  in  favor  ot  plaintiff 
was  sustained  by  sufficient  evidence.— Hopkins 
V.  Boyd,  18  Ind.  App.  63,  47  N.  B.  480. 

D]  (APP.UOIQ 
As  to  whether  a  person  Is  of  sofficient  dis- 
cretion to  discern  danger  and  understand  the 
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baiard  of  attempting  to  get  upon  a  moving 
train  is  a  question  of  fact,  and  It  does  not  nec- 
essarily foHow  that,  because  a  boy  is  only  nine 
years  old,  he  Is  not  possessed  of  sufficient  dis- 
cretion to  realize  dani;er  in  a  basardoua  nnder- 
Uking.-Wolfe  v.  Peirce,  67  N.  E.  655,  24 
Ind.  App.  680. 

The  general  avermeot  of  the  complaint  for 
personal  injury  that  plaiatitF  was  without  fault 
ifl  overcome  by  the  allegations  that  he  attempt- 
ed to  get  on  a  moving  train,  and  that  he  was 
9  years  old,  lacking  a  month,  though  there  is 
the  statement  of  a  conclusioo  that  he  was  not 
of  sufficient  discretion  and  judgment  to  under- 
stand the  danger  of  his  undertaking;  no  facts 
on  vliich  to  base  lack  of  discretion  and  judg- 
ment being  avened.— Id. 

Ij]  (App.  1900) 
Where  plaintiff,  In  the  employment  of  a 
manufacturing  company,  while  on  the  maater'a 
premises  and  endeavoring  to  adjust  a  steel 
plate  connecting  the  floor  of  a  car  vith  a  load- 
ing platform,  was  injured  by  reason  of  a  switch 
engine  of  defendant  railroad  company  starting 
in  motion  cars  which  collided  with  the  car  at 
the  platform,  and  started  it  so  that  plaintiffs 
foot  was  caught  between  the  steel  plate  and  a 
post  of  the  platform,  en  allegation  of  the  com- 
plaint tSiat  the  proximate  cause  of  plaintiffs 
injury  was  due  to  defendant's  negligence  In 
backing  the  train  without  warning  to  plaintiff, 
and  negligently  moving  forward  the  car  and 
plate,  sufficiently  showed  a  legal  obligation  on 
the  part  of  defendant  towards  plaintiff  which 
it  failed  to  perform,  and  that  the  injury  was 
occasioned  thereby.— Lake  Erie  &  W.  R.  Co. 
T.  Oanghan,  58  N.  E.  1072,  26  Ind.  App.  1. 

[k]     (App.  1S03) 

In  an  action  for  the  death  of  a  fireman, 
killed,  while  beneath  hie  engine  in  the  dist^arge 
of  his  duties,  by  certain  cars  being  projected 
against  it  by  employes  of  another  company,  a 
finding  that  there  la  no  evidence  that  decedent 
took  any  precaution  to  warn  or  notify  the  em- 
ployes of  his  position  is  not  equivalent  to  a 
finding  that  he  did  not  take  any  such  precau- 
tion; the  burdt;n  of  establishing  contributory 
negligence  being  ni>on  the  master  of  such  em- 
ployes.— Chicago  &  B.  I.  R.  Co.  t.  Stephenson, 
69  N.  E.  270,  33  Ind.  App.  95. 

Evidence  in  an  action  for  the  death  of  a 
railroad  fireman  while  underneath  his  engine, 
occasioned  by  its  being  struck  by  standing  cars, 
propelled  by  an  impact  with  a  locomotive  and 
cars  under  the  control  of  the  employes  of  an- 
other company,  considered,  and  held  to  render 
the  question  of  decedent's  negligence  one  for 
the  jury.— Id. 

The  fact  that  railroad  employes  running  a 
locomotive  and  cars  against  standing  cars, 
which  were  thereby  projected  against  another 
engine,  whose  fireman  was  underneath  it,  clean- 
ing ont  the  ash  pan,  were  not  aware  of  the 
fireman's  position,  does  not  conclusively  nega- 
tive the  idea  of  their  negligence.— Id. 


[1]  (8ii».]m> 
The  mere  fact  that  a  peiBon  b  on  a  rail- 
road train  doea  not  necessarily  raise  the  pre- 
sumption that  he  Is  there  rightfully.— Fennsyl' 
vania  Co.  v.  Coyer,  72  N.  E.  875i  168  Ind.  631. 

[m]    (Sap.  1906) 

In  an  action  by  a  brakeman  for  personal 
injuries  sustained  while  riding  over  the  roadbed 
of  another  company,  evidence  considered,  and 
held  sufficient  to  sustain  a  verdict  for  plaintiff. 
—Chicago  Terminal  Transfer  R.  Co.  T.  Taadett- 
berg,  164  Ind.  470,  73  N.  B.  990. 

[nl    (App.  1906) 

A  complaint  against  a  railroad  company  al- 
leged that  defendant's  servants  operated  a  train 
past  a  8tati<Hi  In  the  nighttime  with  an  object 
protruding  laterally  from  the  engine;  that  such 
protruding  object,  which  plaintiff  was  unable  to 
describe,  because  he  could  not  see  it,  was  not 
used  in  the  operation  of  the  engine;  that  be- 
cause of  such  negligence  of  defendant's  serv- 
ants plaintiff  was  struck  and  injured  by  such 
protruding  object  Held  to  sufficiently  allege 
negligence  by  defendanL — (Chicago,  I.  &  L.  Ry. 
Co.  T.  Thrasher.  73  N.  EL  829,  36  Ind.  App.  6& 

[o]     (App.  1906) 

In  an  action  for  personal  injuries,  the  c«n- 
plaint  alleged  that  plaintiff  was  employed  by 
a  railroad  as  a  car  inspector,  it  being  his  duty 
to  inspect  cars  placed  on  a  transfer  track  by 
defendant  railroad  before  the  cars  were  re- 
ceived by  plaintiff's  employer;  tliat  at  a  certain 
time  defendant  placed  several  cars  on  the  trans- 
fer track,  whereupon  plaintiff  closed  the  switch, 
and  that  at  that  time  defendant  had  no  other 
cars  that  it  had  any  intention  or  purpose  or 
right  to  set  on  the  track  ;  that  plaintiff  proceed- 
ed to  inspect  the  cars,  knowing  that  defendant 
had  no  other  cars  to  set  out  on  the  track  that 
day;  and  that  while  plaintiff  was  under  the 
cars  defendant  negligently  ran  a  car  toward  the 
switch  and  opened  It,  so  that  there  was  a  col- 
lision, whereby  plaintiff  was  injured.  Held, 
that  the  complaint  was  demurrable  on  the 
ground  that  it  did  not  show  that  defendant  vio- 
lated any  duty  it  owed  plaiatiff  at  the  time  of 
the  injury;  it  not  appearing  that  there  was  any 
time  when  cars  might  not  be  transferred,  and 
it  not  appearing  that  defendant's  servants  knew 
that  plaintiff  was  a  car  inspector,  or  even  that 
he  was  about  the  premises.— Lake  Erie  ft  W.  R. 
Co.  V.  Hennessey,  38  Ind.  App.  S74  78  N.  B. 
670. 

Ip]   (App.  1907) 

The  complaint  In  an  action  for  Injuries 
to  an  employe  of  an  Independent  contractor, 
repairing  a  depot,  by  being  caught  between  a 
car  moved  by  the  railroad  and  a  bumping  post, 
averred  that  in  Uirowing  an  appliance  over  the 
track  the  employe's  knee  bent  down,  so  that 
it  was  brought  to  the  point  of  impact  between 
the  drawbar  of  the  car  that  was  moving  and 
the  bumping  post  There  was  evidence  that 
loose  cinders  gave  way  under  the  employ^  as 
he  attempted  to  pass  around  the  post,  causing 
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Urn  to  let  Us  knw  in  tlw  placa  wben  it  vu 
injand.  Held,  tiiat  there  was  no  material  vari- 
anee  between  the  complaint  and  the  proof.— 
FlttBbnrili,  G,  a  &  St  Ii.  By.  Co.  T.  Goiatt, 
89  lod.  App.  682,  79  N.  B.  884. 

Id  an  action  a^alpst  a  railroad  company 
for  injuries  to  an  employ^  of  an  indeiwDdent 
coDtractor  nnder  contract  for  the  repair  of  a 
depot  boildine  In  consequence  of  being  caaght 
between  a  car  moved  by  the  employes  of  the 
company  and  a  bumping  poet,  evidence  examined 
and  keli,  that  the  questions  of  negligence  end 
contributory  negligence  were  for  the  jury.— Id. 

An  instruction.  In  an  action  for  injury  to 
an  employ^  of  an  independent  contractor,  repair- 
ing a  depot,  by  being  caught  between  a  car 
moyed  by  the  railroad  and  a  bumping  poet,  that 
if  the  employ^  attempted  to  pass  around  the 
bumping  post,  and  in  passing  over  cinders  which 
were  piled  around  the  post  the  cinders  gave  way 
and  caused  the  injury,  he  could  not  recover, 
was  properly  refused,  because  it  omitted  any 
reference  to  Qie  question  of  the  negligence  of  the 
railroad,  and  because  it  restricted  the  rights  of 
the  parties  to  immaterial  facts.— Id. 

[q]  (Sup.  1907) 
It  will  be  presumed  that  an  emp1oy4  of  a 
shipper  killed  by  a  railroad  train  while  pinioned 
on  the  track  by  poles  which  fell  from  a  car 
on  the  side  track  which  be  was  helping  to  load 
was  acting  outside  the  scope  of  bis  employment; 
he  being  on  the  opposite  side  of  the  car  from 
the  place  of  loading. — Chicago,  I.  A  L.  R.  Co. 
V.  pritchard,  168  Ind.  S96,  79  N.  E.  508,  81 
X.  D.  78,  9  L.  R.  A.  (N.  S.)  857.  Transferred 
from  Appellate  Court  88  Ind.  App.  701,  78  N. 
E.  1044. 

Where  decedent,  hearing  some  one  shout 
"Stop  the  train,"  left  his  place  where  he  was 
heliting  load  a  flat  car  with  poles  for  shipment 
by  bis  employer,  and  walked  around  the  car  to 
a  point  where  be  could  see  an  approaching 
train,  and  was  thrown  upon  a  nearby  track  by 
the  falling  of  poles  caused  by  a  defect  in  the 
car,  and  was  killed  by  the  train,  it  was  for  the 
jury  to  determine  the  proximate  cause  of  the 
■ccideoL— Id. 

[r]  (App.  1W7) 
Where,  in  an  action  against  a  railroad  com- 
pany for  injuries  to  a  i>erson  on  a  street  struck 
b;  a  mail  pouch  thrown  from  a  rapidly  mov- 
ing train,  the  evidence  showed  that  plaintiff 
was  injured  while  on  a  railroad  platform  occu- 
pying a  public  street;  that  the  traveling  public 
and  those  having  business  with  the  company 
used  the  entire  platform,  and  that  similar  ac- 
cidents were  liable  to  happen  anywhere  along 
the  platform  because  of  the  custom  of  the  mail 
derka  in  throwing  mail  pouches  from  rapidly 
moving  trains,  a  finding  that  the  company  was 
guilty  of  actionable  negligence  was  warranted. 
—Pittsburgh,  C,  C.  &  St.  L.  Ry.  Co.  v.  War- 
mm,  42  Ind.  App.  179.  82  N.  E.  934.  84  N.  E. 
356. 


[B]    (Sap.  IMS) 

In  an  action  against  a  railroad  company 
for  personal  injuries,  the  complaint  simply 
charged  that  plaintiff  Iwarded  a  box  car  for  the 
purpose  of  setting  a  brake  to  prevent  it  from 
being  driven  against  a  flat  car  which  he  was 
loading,  that  he  was  seen  on  the  box  car  by 
defendant's  servants  wben  they  were  one-half 
mile  away,  and  that  they  negligently  made  a 
flying  switch,  whereby  the  cars,  at  the  speed  of 
SO  miles  an  hour,  collided  with  the  box  car. 
There  was  no  showing  that  plaintiff  was  right- 
fully engaged  in  loading,  and  it  did  not  appear 
that  the  circumstances  were  such  that  defend- 
ant's servants  should  have  perceived  that  their 
act  would  put  plaintiff  in  a  peril  from  which  he 
could  not  escape.  Held,  that  the  complaint  was 
demurrable  because  it  did  not  show  that  a  duty 
to  exercise  care  was  imposed  on  defendant. 
Judgment  (App.  1907)  40  Ind.  App.  732,  82  N. 
B.  1135,  reversed.— Evansville  &  T.  H.  B.  Co. 
V.  Yeager,  170  Ind.  139,  83  N.  B.  742. 

[t]  (Sap.  1009) 
A  complaint  Jteld  to  sufficiently  allege  a 
cause  of  action  against  a  belt  line  company  for 
death  of  an  employ^  of  another  road.— Cleve- 
land. C.  C.  &  St  L.  Ry.  Co.  T.  Oossett,  172 
Ind.  B25)  87  N.  B.  723. 

The  negligent  ebange  of  signals  by  a  signal- 
man of  defendant  belt  line  company  Keld,  under 
the  eridencfl^  to  be  the  proximate  cause  of  the 
death  of  an  employtf  of  another  lailroad  com- 
pany.—Id. 

In  an  action  for  death  of  an  employ^  of  a 
railroad  company  daimed  to  have  resulted  from 
the  negligence  of  the  signalman  of  defendant 
belt  line  company  In  changing  the  signals,  con- 
trary to  a  rule  of  defendant,  before  Intestate's 
train  bad  stopped,  evidence  held  to  sustain  a 
finding  that  the  signalman  knew  the  orders  of 
intestate's  train,  or  might  have  known  by  vxet- 
cising  reasonable  diligence.— Id. 

In  an  action  against  two  railroad  compa- 
nies for  death  of  an  employ^  of  one  of  them  by 
negligence  of  the  signalman  of  the  other  at  the 
place  where  the  roads  crossed,  caused  by  chang- 
ing signals  before  the  employe's  train  stopped, 
a  requested  instruction  that  intestate  assumed 
the  risk  of  injury  from  the  manner  of  manipu- 
lating the  signals,  if  he  bad  observed  their  op- 
eration for  18  months  during  the  course  of  hia 
employment,  was  properly  refused,  where  there 
was  no  evidence  as  to  the  manner  of  manipulat- 
ing the  signals  during  that  time. — Id. 

[u]    (App.  1909) 

Under  Burns'  Ann.  St  1008,  S  S43.  subd. 
2,  providing  ttiat  a  complaint  shall  contain  a 
statement  of  the  facts  constituting  the  cause  of 
action  In  plain  and  concise  language,  without 
repetition,  and  so  that  a  person  of  common  un- 
derstanding may  know  what  Is  intended,  a  com- 
plaint in  an  action  for  injuries  to  a  person 
working  in  a  car  unloading  wood,  which  states 
that  defendant  "carelessly  and  negligently  and 
wrongfully  ran  said  locomotive  at  high  speed 
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npoQ  and  against  the  car  Id  whlcb  plaintiff  wai 
loading  said  wood,  and  carelessly  and  negligent- 
ly  i»n  said  locomotive  against  plaintiff  with 
great  force  and  Tiolence,  without  giTing  to  the 
plaintiff  any  warning  of  the  approach  of  said 
locomotiTe  engine,"  is  sufficient  to  cover  negli- 
gence of  defendant  in  permitting  its  track  to 
become  slippery  so  that  it  was  impossible  to 
stop  the  locomotive.— Baltimore  &  O.  S.  W.  B. 
Co.  7.  Trennepohl,  87  N.  B.  1059. 

It]    (App.  19W) 

Where  the  relation  of  master  and  servant 
does  not  exist  between  plaintiff  and  defendant 
in  an  action  for  injuries  to  an  occupant  of  a 
*oai  car  struck  by  another  car  in  switching,  a 
complaint  is  sufficient,  though  it  does  not  allege 
that  plaintiff  had  no  knowledge  that  the  car  on 
which  he  was  working  was  about  to  be  moved, 
since,  assamed  risk  not  l>eing  an  issae  in  the 
case,  the  allegation  could  only  apply  to  the  con- 
tributory  negligence  of  defendant,  which,  under 
Barns'  Ann.  St.  lOOS,  8  362,  plaintiff  was  not 
required  to  allege.— Toledo,  St.  L.  &  W.  R.  Co. 
T.  MiUer,  88  N.  E.  968. 

In  an  action  tor  injuries  to  plaintiff  while 
unloading  a  coal  car  on  a  side  track  by  the- 
running  of  a  frei^t  train  against  the  car,  there- 
by injuring  plaintiff,  an  instmction  that  the 
fact  that  plaintiff  knew  that  a  freight  train  had 
arrived  and  vonld  come  in  on  the  side  track 
was  not  notice  that  it  would  come  in  on  the  side 
track  and  move  or  strike  hia  car,  so  as  to  im- 
pose on  him  the  duty  of  keeping  a  fecial  watch 
to  avoid  danger,  ia  not  erroneoQi,  la  view  of 
other  instructions  ^ving  correct  statements  of 
the  duty  of  plaintiff  to  use  ordinary  care  as  to 
contributory  negligence.— Id. 

In  an  action  for  injuries  to  plaintiff  while 
nnloading  a  coal  car  by  running  another  car 
against  such  car,  a  requested  instruction  to 
find  for  defendant,  if  defendant  did  not  know 
that  plaintiff  was  in  the  car,  and  that  defend- 
ant had  no  reason  to  believe  that  any  one  was 
therein,  is  properly  modified  by  adding  that  if 
the  defendant  exercised  reasonable  care  to  as- 
certain such  fact.— Id. 

[w]  (A»p.l»9) 

Special  findings  zefating  plaintifTs  dieory 
that  the  crossing  on  whidi  she  was  injured  by 
defendant's  cars  was  either  on  a  public  street 
or  in  the  private  yards  of  another  company, 
by  whose  permiBslon  the  yards  were  used  by 
both  plaintiff  and  defendant,  the  findings  show- 
ing that  the  injury  occurred  on  the  private 
property  of  defendant^  and  that  plaintiff  was  a 
trespasser,  but  showing  no  facts  refuting  the  ex- 
istence of  proof  of  willful  injury  alleged,  are 
not  so  Ittcousistent  with  a  general  verdict  for 
plaintiff  as  to  overrole  It  and  warrant  a  Judg- 
ment for  defendant  non  obstante  veredicto.— 
Freitag  v.  Chicago  Junctloa  By.  Ga,  89  N.  £. 
501. 

[z]     (App.  1910) 
Notice  to  a  railroad  company  of  an  habitu- 
al diar^rd  of  its  rules  and  sanction  thereof  or 


acquiescence  therein  cannot  be  presumed  merely 
from  evidence  of  snch  disregard  or  violations 
of  permission  therefor  by  complacent  or  faith- 
less servants.— FittsbuTS^  C,  a  &  St.  L.  B7. 
Co.  T.  HaU,  90  N.  D.  498. 

[y]    (App.  1910) 

In  an  action  for  damages  against  a  rail- 
road company  for  personal  injuries,  in  which 
the  theory  of  the  complaint  was  that  plaintiff 
was  on  defendant's  right  of  way  by  invitatioo  to 
receive  merchandise  from  it,  and  at  the  usual 
place  designated  for  that  purpose,  evidence  for 
plaintiff  that  passengers  were  permitted  to  leave 
or  enter  trains  at  a  certain  coal  chute  and  water 
tank  which  was  within  a  few  feet  ot  the  acci- 
dent was  within  the  issues. — Soutbem  By.  Co. 
V.  Seig,  92  N.  S.  194. 

For  Cases  fbou  Otheb  States, 

See  41  Cekt.  Diq.  B.  B.  Sf  910-923. 
See,  also,  33  Cyc  pp.  865-919. 


m  ACCIDENTS  TO  TRAINS.  ' 

Companies  aftected  by  regulations,  sea  ante,  | 

224. 

Companies  and  yeiBOBs  liable,  see  ante»  IS  256- 
278. 

Criminal  responsibility  for  obstructing  trains, 

see  ante^  |  StS. 
Injuries  to  passengers,  see  CABantaa,  if  280- 

322,  325-^. 
Release  of  claim  for  injuries  see  Relkabe,  U 

29,  46. 

f  283.  Care  In  manaKCMMit  of  tniBs  Im 
cencvaL 

[a]  (App.  1904) 

Rules  made  by  a  railroad  for  the  manage- 
ment of  trains  may  be  superseded  by  habit  and 
custom.  Opinion  (1903)  68  N-  E.  191,  with- 
drawn on  rehearing.— Southern  Indiana  By.  Co. 
V.  Davis,  69  N.  E.  660,  32  Ind.  App.  569. 

[b]  (App.  1904) 

A  person  in  <^rge  <tf  an  electric  street 
ear  has  the  same  ri^t  in  crossing  a  railroad 
track  at  a  street  crossing  as  a  person  In  charge 
of  any  otiier  vehicle;  It  being  his  duty  to  ose 
ordinary  care  under  tiie  dteamstancea.— Pitts- 
burgh, C  C.  ft  St  L.  By.  Oo.  t.  Browning,  84 
Ind.  App.  90,  71  N.  B.  227. 

Fob  Cases  ntoif  Otheb  States, 
See  83  Oya  p.  7S4. 

S  £86.  Kate  of  apaed. 

[a]  (S«p.l6?]) 
In  an  action  against  a  railroad  company 
for  injury  to  the  condiKtor  of  a  street  car 
caused  by  a  colUston  of  a,  train  with  a  street 
car  at  a  crossing,  an  ordinance  of  the  city  limit- 
ing the  rate  of  speed  of  trains  is  admissible  to 
prove  that  defendant  was  guilty  of  negligence^— 
Madison  ft  I.  R.  Co.  v.  Taffe,  37  Ind.  36L 
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P>]  (Sap.  1874) 
The  trne  criterion  for  determining  whether 
«t  the  time  of  an  accident  a  train  was  mnning 
at  ft  higher  rate  of  speed  than  was  safe  and 
pradent,  talcing  into  consideration  the  condi- 
tion  of  the  trade  where  the  accident  occurred, 
ia  the  rate  of  epeeA  at  which  other  trains  have 
been  mo  orer  that  portion  of  the  road,  both  be- 
fore and  after  the  accident— Ohio  &  M.  Ry.  Co. 
T.  Selby,  47  Ind.  471,  17  Am.  Bep.  710. 

[«]    (S«p.  UOl) 

In  an  action  f6r  damageB  for  the  death  of 
an  engineer,  canaed  by  collision  with  a  train 
bdng  mn  faster  than  pennltted  by  a  city  ordi- 
nance an  inatmctlon  that  tlie  ordinance  was 
enacted  for  the  protection  of  the  general  pnb- 
lic  crossing  the  traclt^  and  not  for  the  benefit 
of  railroad  employte,  was  propefly  refused. — 
Pittsburgh,  a.  a  &  St  Ii.  I^.  Co.  Martin, 
61  N.  B.  229;  1S7  Ind.  216. 

m  (A»».1MI6) 

In  the  absence  of  any  statute  or  ordinance 
<Hi  the  snbiec};  no  rate  of  speed  In  running  a 
railroad  train  is  negligence  per  ae.— Southern 
Indiana  By.  Go.  t.  Messicfc,  74  N.  B.  1097,  35 
Ind.  App.  676. 

(•I    (Sn*.  1M7) 

A  «nnpIaiBt,  alleging  that  defendant  rail- 
road company  negligently  ran  Its  train  at  an 
«xce«8iT«  speed  in  Tiolation  of  a  ordinance, 
and  by  reason  ai  aoeh  excess  struck  a  street 
car  thereby  killing  decedent,  stated  a  cause  of 
action.— Indianapolis  Union  R.  Co.  r.  Waddiog- 
ton,  169  Ind.  448,  82  N.  EL  1030. 

Foi  Casbb  noH  Otbeb  States. 
See  41  Gent.  I>ia.  B.  B.  S  824. 
See.  also.  33  Cyc  p.  735. 

1286.  ColUslons. 

Collision  between  street  cars,  see  Stbeet  Bail* 
■GADS.  I  88. 

Fob  Cases  fboh  Otheb  States, 

8e2  41  Cent.  Dig.  R.  R.  §8  925-932. 
See,  also,  33  Cyc.  pp.  735-740. 

1287.    Im 

[a]  (8«p.Utt) 

Where  a  written  order  is  ^ven  an  extra 
freight  train,  the  order  having  been  issued  by 
the  train  dispatcher  in  tlie  name  of  the  superin- 
tendent the  statement  of  an  operator  to  the 
engineer  tbat  Uiere  was  a  work  train  out  but 
that  It  was  running  under  a  Bag,  and  that  its 
orders  did  not  concern  the  freight  did  not 
amount  to  a  modification  of  the  written  order.— 
LouisTille.  N.  A.  &  C.  By.  Co.  T.  Heck,  50  X. 
E.  988,  151  Ind.  292;  Same  y.  Domke,  oO  N. 
B.  1124,  152  Ind.  696. 

Fob  Cases  fboic  Othxb  States, 

See  41  Oeht.  Via.  B.  B.  H  925-927. 
See,  also,  38  Oyc  pp.  735,  736. 


1 288.  ^—  At  railroad  erosslnca. 

[a]  (Sop.  18SS) 

Where  two  companlee,  whose  tracks  cross 
each  other,  agree  on  a  code  of  signals  to  be  used 
at  the  crossing,  and  each  agrees  to  obey  the 
signals,  the  company  disobeying  the  signals  is 
liable  to  the  other  for  damage  resolting  from  a 
collision,  though  the  agreement  did  not  in  terms 
provide  for  compensation  for  its  violation,  as 
the  law  awards  damages  for  breach  o£  contract, 
and  parties  need  not  incorporate  the  law  in 
their  contracts.— New  York,  C.  &  St.  L.  Ry. 
Co.  Grand  Rapids  &  I.  B.  Co.,  116  Ind.  60, 
18  N.  E.  182. 

[b]  (Snp.  1889) 

In  an  action  for  damages  for  Injuries  to  a 
passenger  on  defendant's  train  through  a  colli- 
sion at  a  crossing,  it  appeared  that  a  watchman 
was  stationed  at  the  croesiag  with  sienals  to 
regulate  the  passage  of  trains;  that  the  engi- 
neer of  defendant's  train  brought  his  train  to 
a  stop  700  feet  south  of  the  crossing,  rang  the 
bell,  and  sounded  the  whistle,  and  obtained  the 
signal  for  his  train  to  pass  over  the  crossing. 
Held,  that  the  failure  of  the  engineer  to  stop 
fais  train  near  the  crossing,  and  inform  Iiimself 
whether  or  not  there  was  an  approaching  train 
on  the  other  railroad,  and  in  the  vicinity  of  the 
crossing,  was  gross  negligence,  for  which  de- 
fendant was  liable.— Grand  Rapids  &  I.  R.  Co. 
T.  Ellison,  117  Ind.  234,  20  N.  B.  136. 

[c]  (Snp.  1S97) 

Negligence  of  a  railroad  company  in  run- 
ning into  the  train  of  another  company  at  a 
crossing  is  not  excused  by  the  fact  that  its  cross- 
ing signal  lights  were  hidden  by  the  train  of 
the  other  company,  and  obscured  by  a  city  elec- 
tric light  near  the  crossing,  and  that  a  light 
on  such  other  train  was  mistaken  for  a  switch 
light.-€leveland,  C,  a  &  St.  L.  By.  Co.  t. 
Gray,  46  N.  E.  675.  148  Ind.  266. 

m  r  APV*  1906) 
Where  signals  given  to  two  companies  cross- 
ing each  other's  tracks  by  the  flagman  employ- 
ed by  them  to  control  the  operation  of  trains 
at  the  crossing  gave  to  one  company  the  right 
to  pass  over  the  crossing,  it  was  the  duty  of  the 
other  company,  in  face  of  sudi  signal,  to  re- 
frain from  backing  its  train  over  the  crossing 
while  the  former  train  was  passing,  and  it 
must  stop,  look,  and  listen  tor  the  other  train 
before  entering  on  the  crossing— Baltimore  & 
O.  S.  W.  R.  Co.  T.  Kleespies.  76  N.  E.  1015, 
78  N.  E.  252,  38  Ind.  App.  ISl. 

M    (App.  UM) 

Bums*  Ann.  St  1001,  {  2293,  makes  it  an 
offense  for  an  engineer  to  mn  his  locomotive 
across  or  upon  the  tracks  of  uay  railroad  upon 
which  passengen  may  be  transported,  until  firat 
coming  to  a  full  stop,  etc  By  the  failure  at 
intersecting  railroads  to  observe  the  statute,  a 
passenger  in  a  waiting  room  of  one  of  the  roads 
was  Injured.  Held,  that  the  other  railroad  com- 
pany was  liable  to  the  person  so  injured,  tliough 
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tliere  was  no  relation  of  carrier  and  paasenger 
between  tbem.— Cincinnati.  H.  &  D.  Ry.  Co.  t. 
Acrea.  42  Ind.  Appw  127,  82  N.  D.  1009. 

in  (App.  1810) 
A  violation  of  Acts  1905,  c.  169,  making  ft 
an  offense  for  an  engineer  to  run  hia  locomo- 
tive acroaa  the  tracks  of  any  other  railroad 
without  first  coming  to  a  stop  and  ascertaining 
that  there  is  no  train  approaching,  is  negligence 
per  sc.— Lonisville  &  N.  By.  ft  Lighting  Co.  T. 
Hynea,  91  N.  E.  962. 

Where  the  act  of  negligence  charged  against 
a  railroad,  sned  for  injuries  to  the  motorman 
of  an  electric  car  in  a  collision  at  a  crossing  of 
tracks,  was  the  violation  of  a  statnte,  it  was 
not  necessary  that  any  Injary  should  be  fore- 
seen to  authorize  a  recovery. — Id, 

Fob  Cases  fboh  Otheb  States. 

See  41  Cent.  Dig.  R.  R.  |§  928-932. 
See,  also,  33  Cyc,  pp.  736-740. 

8  269.  Defects  is.  roadbeds  or  traoks.  . 

{b]  (Sop.  18S8) 
Under  Rev.  St.  {f  3904,  3905,  Imposing  on 
railway  companies  the  duty  of  keeping  in  re- 
pair their  tracl:s  at  crossings  of  one  railroad 
by  another,  it  Is  negligence  per  se  to  disregard 
this  duty,  and  the  company  disregarding  the 
statute  is  liable  for  injuries  resulting,  although 
it  had  no  actual  notice  of  the  defects  cansing 
the  injury.— Indiana,  B.  &  W.  Ry.  Co.  T.  Bam- 
hart,  115  Jnd.  300,  16  N.  E.  121. 

Fob  Cases  fsoh  Otheb  Statks, 

See  41  Cent.  Dxq.  R.  R.  {  933. 
See,  also,  33  Cyc.  p.  740. 

I S91.  AMlmals  am  traoks. 

M   CSap.  1S67) 

Where  the  owner  of  cattle  knowingly  per- 
mits them  to  wander  at  large  in  the  vicinity  of 
a  railway  crossing  of  a  public  highway,  the 
road  being  properly  fenced,  in  cmsequence  of 
which  they  are  ran  into  by  a  train  without  the 
fault  of  the  employ^  of  the  company,  and  the 
train  ia  thereby  damaged,  the  liability  of  the 
owner  for  such  damage  is  not  avoided  by  the 
fact  that  the  board  of  county  commissioners 
have,  under  the  statute,  passed  an  order  per- 
mitting cattle  and  swine  to  run  at  large  upon 
the  uninclosed  lands  or  public  commons  within 
the  bounds  of  the  township  where  the  accident 
happened.— Sinram  t.  Pittsburgh,  Ft  W.  &  C, 
Ry.  Co.,  28  Ind.  244. 

If  the  owner  of  cattle  knowingly  permits 
them  to  run  at  large  in  the  vicinity  of  a  rail- 
way crossing,  upon  a  public  highway,  and  they 
wander  upon  the  track,  and  are  run  over  by  a 
train  of  cars,  without  any  fault  or  neglect  on 
the  part  of  the  servants  of  the  company,  and 
the  train  is  damaged  thereby,  he  is  liable  to 
the  company  for  the  injury  done.— Id. 

Fob  Cases  fboh  Otheb  States, 

See  41  Cent.  Dig.  R.  R,  K  935,  037. 
See,  also,  33  Cyc.  p.  741. 


I  X9&  X»e«mpeteBOXi  negJlceBoe,  or  mH' 
oomdnet  of  OKpIorte. 

[a]  (Sov.1885) 

A  section  foreman,  in  returning  his  band 
car  to  the  tool  house,  encountered  an  obstacle 
on  his  employer's  track,  and  transferred  his 
car  to  the  n^hboring  track  of  another  rail- 
road company,  and  collided  with  a  hand  ear  mn 
by  the  section  foreman  of  such  other  company. 
There  was  no  authority  for  transferring  ^ 
car,  either  express  or  Implied.  Held,  that  the 
act  was  done  In  parstunce  of  the  employment, 
and  that  the  railroad  company  was  liable  for 
damage  caused  by  the  section  foreman  in  wrong, 
fully  transferring  his  car.—Pittsburgb,  C.  &  8t 
L.  By.  Co.  T.  Kirk,  102  Ind.  880,  1  N.  B.  848, 
est  Am.  Rep.  670. 

Fob  Cases  fbou  Otheb  States, 
See  41  Cent.  Dio.  B.  B.  |  83S. 
See,  also.  33  Cye.  p.  742: 

8  203.  Wronsfml  aots  of  third  persoaii 

W    (App.  1M4) 

Since,  under  ttie  co-employ4's  liability  act, 
a  fireman  can  recover  against  his  employer  for 
negligence  of  the  engineer  resultii^  in  injury 
to  him,  the  fact  that  the  negligence  of  the  en- 
gineer contributed  to  a  fireman's  injury  does 
not  preclude  him  from  recovering  against  an- 
other  railroad,  the  train  of  which  collided  with 
that  on  wbich  he  was  employed.  Opinion  (1903) 
68  N.  E.  101,  withdrawn  on  rehearing.— South- 
em  Indiana  By.  Go.  t.  Davis,  69  N.  B.  fiSO, 
32  Ind.  App.  560. 

B^OB  Cases  fboh  Otheb  States. 
See  41  Cent.  Dm.  B.  B.  |  930. 
See,  also,  83  Cyc  p.  742;  note,  22  H  B. 
A.  306. 

1 296.  Comtrlbmtorr  moBUcamoe  of  peraom 
Imjmrod. 

Imputed  negligence,  see  NiauoBircB,  K  8%  ^ 

[a]  (Svp.  188S) 

Plaintiff  and  defendant  railroad  eompani^ 
whose  tracks  crossed,  agreed  upon  a  code  of 
signals  to  be  used  at  the  crossing.  Owing  to 
a  disregard  of  the  signals  by  defendant  a  colli- 
sion occurred  Injuring  plalntifTs  property. 
Held,  that  though  the  servants  of  plaintiff  com- 
pany in  charge  of  its  train,  while  obeying  the 
rightful  signal  to  approach  the  crossing,  saw 
defendant  company's  locomotive  in  time  to  liave 
avoided  the  collision,  does  not  charge  plaintiff 
with  negligence,  as  it  was  not  bound  to  antici- 
pate defendant's  disobedience.— New  York  C.  & 
St.  L.  Ry.  Co.  V.  Grand  Rapids  &  L  R.  Co., 
116  Ind.  60,  18  N.  E.  182. 

[b]  (Sup.  1896) 

A  train  on  which  plaintiff's  decedent  was 
engineer  was  entering  a  yard  in  wbich  dece- 
dent's company  and  defendant  company  had 
equal  rights  to  the  track.  On  seeing  defend- 
ant's train  backing  towards  him,  decedent  sig- 
naled, and  both  engines  were  reversed.  Owing 
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to  the  breaUiiff  cX  a  drawbar  ptn,  •erai  can 
broke  fioni  defendant* s  train,  and  ran  Into  de* 
cedent's  train,  and  klUed  him.  If  the  pin  had 
aot  broken,  defemlBnlfs  train  would  liave  been 
■topped  in  time  to  avoid  the  collision,  bat  the 
pii^iar  was  not  defective,  and  Its  breaking  was 
an  inevitable  ao^ent.  ^e  serrants  of  tiie  two 
companies  usually  relied  for  protection  on  keep- 
ing a  shaip  loolraut,  which  was  done  in  this 
cue,  bat,  owiny  to  a  eorre,  the  approachlns 
trains  could  not  l>e  seen  till  tiiey  were  too  near 
to  avoid  collision,  in  view  of  the  breaking  of  the 
jAd.  Sdd,  that  defendant  was  n^igentt  bnt 
that  deced^  was  goUtr  of  contribntnr  negli- 
tence,  since  both  neglected  to  take  precautions 
to  avoid  dangers  Uahle  to  be  encoantered  in 
nmndlng  the  carve,  and  this  negligence  coa- 
enrred  with  and  Induced  the  breaking  of  tlie 
EvaoBville  &  T.  ^.  B.  Co.  v.  Krapf,  14S 
Ind.  647.  36  N.  E.  901. 

[0]  (Sap.  1901) 
Defendant  operated  a  railroad  to  carry 
■tone  from  a  quarry,  and  run  a  train  whenever 
necessary  for  that  purpose,  and  plaintiff's  in- 
testate, without  invitation,  boarded  a  coach  at- 
tsdied  to  a  train  loaded  with  stone,  and  was 
invited  by  the  conductor  to  ride  on  a  car  of 
stone,  because  be  desired  to  switch  the  coach, 
snd  the  intestate  took  a  seat  on  the  tool  box 
btck  of  the  tender  to  avoid  cinders,  and  the 
oigine  was  derailed,  resulting  in  the  intestate's 
destb.  Beld,  that  the  Intestate  was  gnllty  of 
contributory  negligence  as  a  matter  of  law, 
and  hence  it  was  proper  to  direct  a  verdict  for 
defendant  in  an  action  to  recover  for  his  death. 
-Menangh  v.  Bedford  Belt  By.  Co.,  60  N.  B. 
m,  157  Ind.  20. 

[d]    (Sup.  1901) 

PlaintifTs  intestate  was  operating  a  switch 
ennne  on  a  common  track  used  by  several  lines. 
There  were  no  rules  prescribing  the  manner  in 
Thich  this  common  track  should  be  used,  bnt  by 
custom  and  tacit  agreement  all  trains  going  in 
one  direction  used  one  track,  and  all  those  go- 
ing in  the  opposite  direction  the  other;  no  sig- 
nals being  used,  but  each  train  keeping  a  sharp 
lool^out  ahead,  and  being  under  perfect  control, 
50  Bs  to  stop  immediately  if  necessary  to  avoid 
injury  to  those  ahead.  Passenger  trains  desir- 
ing the  track  were  to  run  slowly,  and  signal 
B«itch  engines  to  vacate  the  track  by  whistling. 
An  ordinance  prohibited  the  running  of  trains 
anywhere  in  the  city  at  a  speed  exceeding  four 
miles  an  hour.  Deceased  was  proceeding  slow- 
ly with  bis  train  under  the  direction  of  a  con- 
ductor, when  be  was  notified  by  the  fireman 
that  a  train  was  approaching  from  the  rear. 
Deceased  blew  his  whistle  according  to  cus- 
tom, as  a  signal  to  the  approaching  train,  say- 
ing to  the  fireman,  "They  will  stop."  At  this 
time  the  approaching  train  was  400  feet  away, 
and  conld  have  been  stopped  in  75  feet,  if  go- 
ing at  the  usual  speed;  but  before  deceased 
could  leap  from  his  engine  he  was  run  into  and 
Icilled  by  defendant's  train,  under  a  headway 
of  30  miles  an  hour.    Held,  that  deceased  was 
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free  from  negligence.— Pittsbuxgli,  C,  G.  &  St. 
L.  By.  Co.  T.  Martin,  01  N.  B.  220,  1S7  Ind. 
216. 

Where  an  engineer  was  killed  by  a  train 
being  run  at  a  high  rate  of  speed,  in  violation 
of  a  city  ordinance  and  the  rales  of  the  track, 
he  was  not  bound  to  exercise  diligence  to  learn 
whether  or  not  trains  were  ordinarily  run  at 
a  speed  prohibited  by  the  rules  and.  ordinance.— 
Id. 

M    (Sap*  1)01) 

In  an  action  against  a  railroad  for  caus- 
ing the  death  of  a  railroad  engineer,  it  was 
shown  that  defendant's  road  at  a  certain  town 
used  the  station  of  the  road  on  which  decedent 
was  employed,  reaching  the  seme  by  means  of 
a  Y,  which  intersected  decedent's  toad  a  gaar> 
ter  of  a  mile  from  the  station.  The  complaint 
alleged  that  one  of  defendant's  trains  was  due 
at  the  station  two  minutes  after  that  of  de- 
cedent, and  the  letter's  train  was  five  minutes 
late;  but  it  did  not  appear  whNi  defendant's 
train  was  dne  on  the  T  at  the  point  itf  intersec- 
tion, or  that  decedent  knew  when  it  was  due 
there.  Setd,  that  decedent  would  not  be  charged 
with  knowledge  that  defendant's  train  was  due 
at  the  Intersection  when  he  arrived  with  his 
train,  so  as  to  be  guilty  of  cnlpable  negligence 
In  attempting  to  pass  the  intersection  without 
first  stopping,  or  teking  precaution  to  av<dd  the 
danger.— Anthem  Indiana  By.  Co.  v.  Peyton, 
61  N.  B.  722, 187  Ind.  680. 

m     (App.  1904) 

A  rule  for  the  operation  of  a  railroad, 
making  it  the  duty  of  trains  crossing  the  tracks 
of  another  road  at  grade  to  stop,  was  construed 
by  the  Supreme  Court  not  to  require  an  engineer 
to  stop  at  the  intersection  of  a  road  permitted 
by  his  road  to  use  its  tracks  at  a  certain  town. 
For  some  months  the  employes  of  the  two  roads 
had  recognized  the  right  of  way  of  the  proprietor 
road,  and  the  employ^  of  the  other  road  had 
been  in  the  habit  of  sending  forward  a  flagman 
to  warn  employ^  of  the  proprietor  of  an  ap- 
proaching train.  Held,  that  It  was  not  con- 
tributory negligence,  in  law,  for  an  employ^ 
of  the  proprietor  road  to  proceed  onto  the  tracks 
used  in  common  without  stopping  his  train, 
where  the  road  whose  duty  it  was  to  send  out 
the  flagman  failed  to  do  so.  Opinion  (1003)  68 
N.  E.  101,  withdrawn  on  rehearing.— Southern 
Indiana  By.  Co.  v.  Davis,  60  N.  E.  650,  32  Ind. 
App.  669. 

[Kl     (App.  1904) 

Where  a  person  In  charge  of  a  street  car  is 
compelled  to  cross  a  railroad  track  where  his 
view  is  obstructed,  he  must  stop  his  car  and  go 
forward  to  determine  If  it  Is  safe  to  cross,  and 
a  failure  to  use  such  precautions  is  ordinarily 
contributory  negligence  as  a  matter  of  law.— 
Pittsburgh,  C,  C.  &  St  li.  By.  Co.  v.  Browning, 
34  Ind.  App.  90,  71  N.  B.  227. 

Plaintiff,  a  motorman  of  a  street  car,  who 
was  injured  in  a  collision  with  a  railroad  train 
at  a  crossing,  had  an  unobstructed  view  of  the 
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approadiinK  trato  as  he  proceeded  to  climb  the 
grade  of  the  street  to  the  crossing,  and  when  10 
feet  from  tlie  tn.ck  bit  car  was  running  1% 
miles  an  hoar,  and  was  ander  fall  control.  The 
approacbinr  train  was  within  plaintilTs  view, 
and  the  train  approached  on  an  npgrade,  with 
the  bell  ringing;  but  idalntllf  did  not  appie- 
date  the  same,  drove  his  car  onto  the  track,  and 
was  injured.  HeM,  that  plalntiir  was  gnllty  of 
contributory  negligence  as  a  matter  of  law.— Id. 

[h]    (App.  UOS) 

A  passenger  in  a  station  partly  demolished 
by  the  collision  of  two  trains  at  an  intersection 
near  the  station,  thonsh  uninjured  by  the  acci- 
dent itself,  Is  not  guilty  of  contributory  negli- 
gence in  attempting  in  her  excitement  to  escBpe 
from  the  building,  whereby  she  was  injured.— 
CMncinnati,  H.  &  D.  Ry.  Go.  T.  Acres,  42  Ind. 
App.  127,  82  N.  R  1009. 

Fob  Gases  ntou  Othzb  States. 

See  41  Gent.  Diq.  R.  R.  U  040-942. 
See.  also.  33  Cyc.  p.  742. 

{  296.  Frosimate  oanse  of  injury. 

[a]  (App.  i»6) 
Where  a  train  oi  one  company  had  the  ri^t 
at  way  to  cross  the  traclc  of  another  company 
by  the  signals  given  by  the  flagman  employed 
by  the  two  companies  to  control  the  operation 
of  the  trains  at  the  crossing,  the  act  of  the  lat- 
ter company  in  tracking  its  train  against  the 
train  of  the  former  while  crossing  the  track 
was  the  proilmate  cause  of  an  injur;  to  a  pas- 
senger of  the  former,  received  in  consequence  of 
the  collision  between  the  two  trains. — Baltimore 
&  O.  S.  W.  R.  Co.  v.  Kleespies.  76  N.  E.  1015, 
78  N.  B.  252,  39  Ind.  App.  161. 

lb]    (App.  l»8) 

While  a  passenger  was  waiting  for  a  train 
on  railroad  "A.,"  in  a  station  of  A.,  near  which 
railroad  B.  crossed  A.  at  right  angles,  a  collision 
occurred  between  trains  on  the  two  roads,  in 
which  the  englue  of  B.  was  carried  by  that  of 
A.  against  the  station  house,  and  a  portion  of 
the  building  demolished.  The  passenger  was  not 
injured  by  the  accident,  but  in  endeavoring  to 
escape  from  the  station  fell  or  was  pushed 
through  a  window  thereof,  and  was  injured. 
Hvld,  that  the  negligence  of  B.  in  crossing 
tracks  of  A.  without  stopping,  as  required  by 
Bums'  Ann.  St.  1901,  {  22U3,  was  the  proximate 
cause  of  the  injury  to  the  passenger  of  A. — Cin- 
cinnati, H.  &  D.  Ry.  Co.  T.  Acres,  42  Ind.  App. 
127,  82  N.  E.  1009. 

[0]     (App.  1910) 

One  of  the  objects  of  Acts  100."»,  c.  169, 
making  it  an  offense  for  en  engineer  to  run  his 
locomotive  across  the  tracks  of  any  other  rail- 
road without  first  coming  to  a  stop,  is  to  pre- 
vent accidents  in  collisions  between  trains  and 
electric  cars  at  crossings,  where  the  motorman 
ia  unable  to  stop  hia  car.  and  where  the  injury 
to  a  motorman  in  a  cullision  between  his  car 
and  a  train  at  a  crosHinjr  whs  the  joint  result  of 
the  failure  of  the  railroad  to  stop  its  train  be- 


fore entering  the  crossing,  and  the  follnre  of  the 

electric  railroad  company  to  properly  equip  ibi 
car,  the  railroad  was  liable.— Louisville  &  N. 
Ry.  ft  lighting  Ga  t.  Hynes,  91  N.  E.  962. 

WlwK«  the  injury  to  a  motorman  openiUng 
can  seroM  tlte  twdka  of  a  raUnad,  nutaiaed  in 
a  colUdon  betweea  hb  car  and  a  train  at  a 
croBiin^  was  Um  nanlt  of  the  ne^igenee  of  the 
railroad,  and  an  acddent  few  which  ndUier  Oe 
railroad  nor  the  motorman  was  responrible,  the 
railroad  was  liable  onless  the  injury  would  not 
have  happened  had  it  not  been  n^Ilgent— Id. 

FOB  Cases  rsou  Otuer  States. 
See  41  Cent.  Dig.  R.  R.  i  918. 
See,  also,  33  Gyc.  p.  744. 

1 297.  AotftoHS  for  Injwiao. 

Evidence  as  to  conditions  after  injury,  see 
NEQUGIIfOE,  1 180. 

Evidoice  as  to  conditions  preceding  Injuryt  see 
Nbouoence,  I  127. 

Evidence  as  to  ownership  and  operation  of  nad, 
aee  ante,  H  269-272. 

Instmctions  excluding  or  ignoring  issues,  de- 
fense or  evidence,  aeo  Tbiaz^  i  253. 

Instructions  inTading  province  of  jury,  see  Tu- 
AL.  I  18. 

Pleading  ownership  and  operation  of  road,  see 

ante,  I  208. 
Scope  of  evidence  in  rebuttal,  see  Tbial,  f  62. 

[a]  (Sap.  1871) 

In  an  action  against  a  railroad  company  for 
injury  caused  by  nei^igence  In  running  ite  cars 
whereby  a  collision  occurred  with  a  street  csr 
on  which  plaintiff  was  conductor,  It  is  not 
necessary  to  file  a  cc^y  of  an  ordinance  limiting 
the  rate  of  speed  of  trains  within  the  city  limits 
with  the  complaint,  but  it  is  sufficient  to  aver 
the  existence  of  the  ordinance.— Madison  &  I.  R. 
Go.  T.  Taffe,  37  Ind.  361. 

In  an  action  for  injuries  to  the  conductor 
at  a  street  car  caused  by  a  collisicni  with  a 
train  of  defendant  railroad  company,  an  ordi- 
nance of  the  city  limiting  the  speed  of  trains  Is 
admissible  In  evidence,  under  a  general  auc- 
tion in  the  complaint  of  the  existence  of  such 
ordinance.- Id. 

[b]  (Sup.  18S5) 

In  an  action  against  a  railroad  company 
for  damages  for  injuries  caused  by  a  broken 
rail,  it  is  proper  for  the  jury  to  c(»sider  the  snc- 
cessive  breaking  of  rails  at  the  place  of  the  ac- 
cident, within  a  short  time,  to  indicate  the  con- 
dition  of  the  track  and  roadway  at  that  point- 
Cleveland.  G.,  C.  ft  I.  R.  Co.  T.  Newell,  104  Ind. 
2G4,  3  N.  E.  836^  S4  Am.  Rep.  312. 

[0]     (Sop.  1886) 

An  instruction  In  an  action  for  damages 
caused  by  a  railroad  accident,  that,  upon  plain- 
tiff's showing  lack  of  negligence  on  his  part,  it 
devolved  on  the  railroad  company  to  show  how 
the  accident  happened,  is  not  erroneous,  if 
modified  by  the  further  statement  that  defend- 
ant would  not  be  liable  if  the  acddent  did  not 


TUs  Dicest  is  eompUed  oa  tlte  Key-KviBber  System.  For  explaaatloa,  see  pace  UL 


Digitized  by 


Google 


§  307 


[BIiid.DUC.— PwBSl] 


BAILBOADS.  X  (19. 


§  297 


occQT  throogh  itB  Diligence.— LonisTille,  N.  A. 
&  a  R.  Co.  T.  Jones,  108  Ind.  651,  9  N.  E. 
47& 

[d]  (S«p.l88S> 
IMatntiff  Gompuy  may  shov,  in  an  action 
for  Oifl  damagw  caiued  by  a  collision  where  the 
two  roadi  intera«ct,  that  defendant's  engineer 
bad  been  diinUng.-New  Tork,  a  &  St.  L.  Ry. 
Co.  T.  Grand  Bapids  &  I.  B.  Co.,  116  Ind.  60, 
18  N.  ID.  1S2. 

[fl]  {»■■». 

Wbeie  the  complaint  alleged  that  defend- 
ant negligently  ran  its  train  Into  a  train  of 
which  plaintiff's  decedent  was  engineer,  and 
killed  him,  and  the  facts  raised  no  infnence  of 
eontribstorr  negligence,  a  general  all^ation 
tlut  the  injnry  was  inflicted  withont  the  fanlt 
or  nec^igeDce  ot  decedrat  was  snffidoit.— Cv- 
ansTille  &  T.  H.  B.  Co.  t.  Krapf,  148  lad.  647, 
36  N.  E.  901. 

A  complaint  alleged  that  defendant's  train 
was  running  backward,  and  that  plaintiffs 
decedent,  who  was  engineer  on  a  train  running 
in  the  opposite  direction,  on  seeing  defendant's 
train  signaled  it  to  atop;  that  both  engines 
were  reversed ;  and  that,  on  the  reversal  of 
defendant's  engine,  seven  cars  broke  from  its 
train,  and  by  their  momentum  ran  into  dece- 
dent's engine,  and  killed  him ;  and  that  the 
death  was  caused  by  defendant's  negligence  in 
liaving  a  defective  drawbar  pin,  which  broke 
when  the  engine  was  reversed,  and  canaed  the 
cars  to  be  precipitated  against  decedent.  Held, 
that  the  complaint  was  demurrable,  since  it 
did  not  show  tiiat  the  collision  wonld  bare  been 
avoided  if  the  pin  had  not  broken.— Id. 

It]  (Sap.  1897) 
A  complaint  alleging  that  defendant  rail- 
road company  failed  to  atop  its  train  before 
crossing  the  tracks  of  another  company,  on 
which  a  train  was  standing,  and  negligently 
ran  into  such  train,  thereby  injurying  a  person 
on  adjoining  premises,  does  not  rest  entirely 
on  a  TiolaHon  of  Rev.  St.  18d4,  g  2203  (Rev. 
St  1881,  i  2172),  prescribing  a  penalty  for  fail- 
ing to  stop  before  crossing  the  tracks  of  an- 
other company,  but  states  a  cause  of  action 
on  the  common-law  liability.— Cleveland,  C, 
G.  ft  St  t.  By.  Co.  T.  Cray,  46  N.  B.  675. 
148  Ind.  266. 

A  complaint  for  negHgence  in  failing  to 
stop  before  crossing  the  tracks  of  another  com- 
pany, as  required  by  Rev.  St  18D4.  f  2203 
(Rev.  St.  1881,  S  2172),  need  not  negative  the 
exception  made  by  section  5156,  Bev.  St.  1804 
(page  55,  Acta  1SS3),  of  crossings  provided  with 
interlocking  switches. — Id. 

If]    (Sap.  1898) 
A  railroad  company  is  conclosivety  pre- 
sumed to  know  the  whereabouts  of  all  Its 
trains.— Louisville.  N.  A,  &  C.  By.  Co.  t.  Heck, 
.•50  N.  E.  OSS,  151  Ind.  292. 


[b]  (Sop.  1898) 
In  an  action  for  death  owing  to  a  collision 
between  trains,  evidence  held  to  show  that  de- 
fendant railroad  company's  negligence  was  the 
proximate  cause  of  the  death.— Ltouisville,  X. 
A.  ft  C.  By.  Co.  T.  Heck,  SO  N.  E.  988.  151 
Ind.  292;  Same  t.  Domke,  50  N.  B.  1124,  152 
Ind.  696. 

P]  (Sap.  1901) 
In  an  action  against  a  railroad  company 
for  the  wrongful  death  of  plaintiff's  intestate, 
a  complaint  charging  that  decedent,  la  the  per- 
formance of  his  duty,  bad  his  engine  on  the 
common  tracks  of  certain  railroad  companies, 
and  defendant  wrongfully  and  negligently  ran 
one  of  its  engines  against  decedent's  engine  and 
killed  him,  and  that  it  was  the  custom  of  aU 
the  companies,  as  defendant  knew,  that  engines 
and  cars  should  be  run  over  the  common  tracks 
at  a  reasonable  speed  and  under  full  control, 
and  that  defendant  violated  the  rule  and  ran 
ita  engine  at  an  nnreasooable  and  dangerous 
speed  without  its  being  under  the  full  control 
of  the  engineer,  negligently  against  decedent's 
engine,  and  killed  him  without  any  fault  on  his 
part,  and  containing  a  general  averment  that 
decedent  was  free  from  contribntory  negligence, 
is  sufficient  as  against  a  demurrer,  on  the 
ground  that  it  did  not  affirmatively  show  that 
decedent  was  free  from  fanlt— Pittsburgh,  C. 
C.  ft  St  L.  By.  Co.  V.  Martin,  61  N.  E.  220. 
157  Ind.  216. 

On  an  issue  whether  an  engineer  alleged 
to  have  been  negligently  killed  while  operat- 
ing his  en^ne  on  a  common  track  used  by  sev- 
eral lines  was  exercising  due  care,  a  book  of 
rules  of  the  company,  for  which  deceased  work- 
ed, was  irrelevant,  in  the  absence  of  evidence 
that  sncb  rules  were  in  force  on  the  track 
where  the  accident  occurred.— Id. 

m    (Sup.  1901) 

In  an  action  against  a  railroad  for  tht^ 
death  of  an  en^neer  employed  by  another  roml, 
which  roada  connected  by  means  of  a  Y.  the 
court  inatmcted  that  it  was  the  duty  of  de- 
fendant's employes,  before  running  on  dece- 
dent's track,  to  exerrise  ordinary  care  to  as- 
certain the  presence  of  trains  on  the  latter  track 
that  might  lead  to  a  collision;  and  if  it  was 
shown  that  such  employ^  did  not  use  such 
care,  and  decedent's  death  was  canaed  by  such 
negligence,  and  without  fault  on  his  part,  there 
should  be  a  recovery.  Held,  that  an  objection 
that  such  instruction  misled  the  jury  from  find- 
ing negligence  or  nonnegligence  from  all  the 
evidence  was  untenable,  as  the  court  might 
properly  declare  the  law  on  issuable  facts  which 
the  evidence  tended  to  prove.— Southern  Indi- 
ana By.  Co.  T.  Peyton,  61  N.  £.  722,  157  Ind. 

e9a 

[k]    (Sap.  J905) 

In  an  action  against  a  railroad  for  inju> 
ries,  evidence  examined,  and  held  that  whether 
defendant  was  negligent  was  a  question  for  tlic- 
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Jary.— Ghlcago  Terminal  Transfer  R.  Go.  t. 
Vaudenbers,  73  N.  B.  900,  164  Ind.  470. 

In  an  action  against  a  railroad  for  inju- 
ries alleged  to  have  resulted  from  the  negli- 
gence of  defendant  in  failing  to  keep  a  switch 
closed  and  locked,  the  complaint  need  not  spe- 
cifically charge  that  It  was  the  Antj  of  the  de- 
fendant to  keep  tlie  iwitdi  doaed  and  locked. 
-Id. 

03  (AP9.1906} 
The  presnmptton  that  tiie  deranment  of  a 
train  was  due  to  the  company's  negligence  does 
not  apply  in  favor  of  persons  not  passengers.— 
Southern  Indiana  Ry.  Go.  T.  Measick,  35  Ind. 
App.  670^  74  N.  H.  1007. 

[n]  (AVP.190S) 

Where  plaintiff,  employed  as  a  brakeman 
hy  the  Brie  Railroad  Gompany  which  together 
with  the  M.  Gompany  operated  trains  over  the 
tracks  of  a  tliird  company,  was  injared  in  a 
collision  between  a  train  of  the  M.  Company 
and  hia  train,  a  paragraph  of  the  complaint 
aUegtng  that  plaintiff's  train  had  reached  a  si^ 
nal  station  and  had  gone  under  sdgnal  within 
the  semaphore^  and  that  the  train  of  the  M. 
Company  ran  into  the  train  of  the  Biie  Com* 
pany,  and  that  tiie  Injuries  were  caused  Iqr 
the  carelessness  of  the  railnwd  companies  in 
running  their  tralu  and  in  their  neglect  in  giv- 
ing and  receiving  orders  and  the  neglect  of  de- 
fendants to  observe  them,  was  Insnfflclent;  It 
being  Indefinite  as  to  what  orders  were  given 
and  received,  no  act  or  omfsdon  being  direct- 
ly charged  against  any  one  or  all  of  the  de- 
fendants, and  it  not  being  directly  alleged  that 
defendants  or  either  of  tiiem  neglected  or  fail- 
ed to  observe  the  targets  and  signals.— Chicago 
&  W.  I.  R.  Co.  V.  Marshall,  76  N.  E.  973,  38 
Ind.  App.  217. 

[n]  (APV.IM6) 
Dvidence  In  an  action  for  Injuries  received 
In  a  collision  at  a  railroad  crossing  examined, 
and  held  to  support  the  finding  that  plaintiff 
was  injured  as  claimed  by  him.— Baltimore  & 
O.  S.  W.  R.  Go.  T.  Eleespies.  70  N.  BL  1015, 
78  N.  E.  252.  39  Ind.  App.  151. 

In  an  action  for  Injuries  to  a  passenger  in 
a  collIsEon  between  two  railroad  trains  at  a 
croBsing,  the  court  charged  that  if,  after  the 
passaee  of  the  B.  &  O.  train  over  the  cross- 
ing, the  flagman  bo  adjusted  the  signal  as  to 
display  a  white  liftht  westwardly  along  the  P. 
track,  and  the  red  light  northwardly  along  the 
B.  &  O.  track,  after  which  the  B.  &  O.  train 
was  backed  into  the  P.  train  at  the  crossing, 
the  B.  &  O.  trainmen  were  guilty  of  negli- 
gence. The  court  further  charged  that  if,  after 
the  B.  &  O.  train  had  gone  to  a  point  of  safe- 
ty north  of  the  crossing,  it  was  backed  to  the 
point  of  collision  in  violation  of  the  signal  red 
color  against  it,  and  that  a  collision  occurred 
In  which  plaintiff  was  injured  without  his  fault, 
plaintiff  was  entitled  to  recover  against  the  B. 
&  O.  Company,  regardless  of  whether  the  P. 


Company  was  liable  or  oot  EeU,  tiiat  flia 
latter  Instmctioii  construed  wldi  tha  former 
van  not  emmeoui  «a  piedkatbiff  plaintUFs 
ri^t  to  lecover  on  die  sole  fact  of  the  rignal 
being  set  against  the  B.  ft  O.  train.— Id. 

The  complaint  was  not  bad  as  against  the 
objection  that  it  failed  to  show  unity  of  ac- 
tion on  the  part  of  the  defendants.— Id. 

A  complaint  alleged  that  defendant's  p&s> 
senger  train  was  struck  by  codefendant's  train 
while  crossing  codefendant's  track,  lujaring  a 
passenger  on  defendants  train;  tiiat  defendant 
had  the  right  <tf  w^  ta  cross  by  tiie  signals 
exhibited  by  the  flagman  employed  at  the  croe>- 
ing  of  the  tracks  by  defendants;  Oat  defmd- 
ants  maintained  a  Joint  system  of  atgnals  to 
control  the  operation  of  trains  over  the -cross- 
ing; that,  when  the  signal  was  exhlMted  for 
defendant's  train  to  cross.  It  Indicated  that  the 
codefendant  could  not  cross;  that  tiie  servants 
of  the  codefendant  in  diarge  of  the  train  eonld 
have  seen  the  dgnal;  and  that  Otof,  In  the  face 
of  the  signal,  backed  the  train  over  the  cross- 
ing, colliding  with  defendant's  train.  BOd,  to 
sufficiently  charge  the  codefendant  with  nc^ 
gence.— Id. 

[o]    (iQp.  1907) 

A  complaint,  alleging  that  defendant  rail- 
road company  without  decedent's  knowledge 
through  its  engineer  and  conductor  negligently 
ran  against  and  collided  with  a  street  car,  kill- 
ing decedent,  was  sufficient  on  demurrer.-- In- 
dianapolis Union  R.  Co.  7.  Waddington,  109 
Ind.  448,  82  N.  E.  1030. 

Where  a  complaint  alleged  that  the  con- 
current negligence  of  a  railroad  company  in 
running  at  a  rate  of  speed  in  violation  of  a 
city  ordinance,  and  of  a  street  railroad  com- 
pany in  running  on  the  track  without  looking 
for  an  approaching  car  caused  decedent's  death, 
the  question  of  proximate  cause  was  for  the 
Jury.-Id. 

[p]    (8«».  IMS) 

A  compMnt  In  an  action  against  a  raiU 
way  compu^  for  Injuries  to  a  street  car  con- 
ductor In  a  collision  with  his  car  on  a  grade 
crossing,  which  alleges  that  defendant  <9erated 
railroad  tracks  crossing  the  street  oo  which 
street  cars  were  operated;  that  plaintU^  when 
approaching  the  crossing  stopped  his  car  and 
locked  across  Ae  railroad  tracks,  and  aaw 
thereon  no  approaching  trains  or  cars;  that  the 
street  car  proceeded  to  cross  the  railroad 
traclis;  that  plaintiff  boarded  it;  that  defend- 
ant negligently,  without  any  warning,  kicked 
one  of  its  cars  across  the  crossing  and  against 
the  street  car,  injuring  plaintiff— ahowa  a 
breach  of  doty  owed  by  defendant  to  plaintiff. 
—Cleveland,  0.,  C.  &  St  L.  Ry.  Oo.  v.  HiUi- 
eo3s,  171  Ind.  417,  86  N.  E.  485,  131  Am.  SL 
Rep.  258. 

A  street  car  conductor  In  charge  of  a  car 
running  on  a  street  crossed  by  railroad  tracks 
stopped  and  left  his  car  before  crossing  the 
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tn^  to  ascertain  whether  any  traiiu,  aiginea, 
or  cars  were  approaching.  On  seeing  none,  he 
signaled  the  notormftn  to  make  the  crossing. 
BtU^  that  whether  the  conductor  was  Justified 
in  giving  the  signal  Immediately  after  passing 
over  the  croeaing  on  the  nonappearance  of  ap- 
proadiing  cais*  or  whether  he  should  have  stood 
on  the  croesing  and  looked  for  approaching  cars 
for  any  definite  period  before  signaling  the  mo- 
torman  to  advance,  was  f6r  the  Jury.— Id. 

[q]  (App.l90g) 

In  an  action  against  two  railroad  com- 
panies for  injariea  to  a  passenger  of  one  of 
them  while  in  its  station,  caused  by  the  colli- 
sion of  trains  of  the  two  roads  at  an  intersect- 
ing crossing  near  by,  an  instruction  tbat  if  the 
Jnrj-  found  that  the  company  of  which  plaintiff 
W88  not  a  passenger  was  guilty  of  any  negli- 
gence as  charged  against  it,  which  proximately 
contributed  to  the  negligence  of  the  other  de- 
fendant as  charged  in  the  complaint,  to  produce 
plaintifrs  injury,  without  her  fault,  then  they 
should  find  such  other  company  liable,  is  not 
erroneous  as  exacting  the  highest  degree  of  care 
towards  a  person  not  a  pasftenger,  since  it  is 
to  be  understood  as  dealing  only  with  the  sub- 
ject of  concurrent  negligence. — Cincinnati,  H. 
t  D.  Ry.  Co.  T.  Acrea,  42  Ind.  App.  127,  82 
N.  E.  lOOG. 

In  an  action  a  passenger  for  Injuries 
snstained  by  contact  with  other  persons  In  at- 
tempting to  escape  from  a  station  partly  demol- 
ished by  a  colllalmi  between  trains,  Uie  ques- 
tions of  contributory  negligence,  and  whether 
the  independent  force  by  which  plaintiff  was 
injured  would  or  would  not  have  been  applied, 
kHd,  under  the  evidence,  for  the  jury.— Id. 

In  an  action  for  injuries  to  a  passenger  in 
attempting  to  escape  from  a  station  after  a 
collision  between  trains  partly  demolishing  the 
station,  an  instruction  that  when  by  the  negli- 
gence of  one,  another  is  suddenly  put  In  peril. 
If  the  person  so  imperiled  seeks  to  escape  and 
suffers  injury  from  another  source,  the  author 
of  the  original  peril  is  answerable  for  all  the 
connequences  which  ensue,  is  not  erroneous  as 
withdrawing  the  defense  of  intervening  cause, 
where  the  evidence  shows  that  plaintiff  was  in- 
jured by  being  pushed  or  thrown  by  other  ex- 
cited  psssengers.— Id. 

A  complaint  In  an  action  for  a  personal  In- 
jury from  collfadon  ot  two  trains  at  a  crossing 
charged  that  defendant  approached  said  cross* 
log  with  its  train  wlUiont  first  stopping  or  1I»* 
tening  or  ascertaining  whether  or  not  an  en- 
gine or  a  train  was  approaching  said  crossing 
on  the  Intersecting  track.  Held,  that  this  was 
euffident,  without  allegliv  furtiier  that  those 
In  charge  of  the  train  by  the  exercise  of  rea- 
sonable care  could  have  ascertained  that  anoth- 
er train  was  approaching,  since  it  la  sufBdent, 
after  showing  the  existence  of  a  duty,  to  allege 
negligence  in  general  terms, — Id. 


In  an  action  for  injuries  caused  by  the 
collision  of  two  trains  at  an  intersecting  cross- 
ing, an  Instruction  that  It  was  the  statutory 
duty  of  a  railroad  company,  where  no  Inter- 
locking fixtures  are  maintained  to  come  to  a 
foil  stop  before  entering  upon  the  crossing  of 
another  track,  and  to  first  ascertain  that  there 
Is  no  other  train,  etc..  In  sight  approaching  the 
crossing,  and  that  the  duty  is  mandatory,  and 
that  the  engineer  most  stop  the  engine  at  a 
point  from  which  he  can  see  the  cros^ng  and 
can  1^  reasonable  diligence  ascertain  that  there 
is  no  other  train,  ete.,  is  not  erroneous  as  re- 
quiring InfalUldlity  ot  those  operating  a  train. 
—Id. 

[r]    (Avp.  1910) 

In  an  action  against  a  railroad  for  Injuries 
to  a  motorman  of  an  electric  car  received  in  a 
collision  with  a  passenger  train  at  the  crossing 
of  a  railroad  track,  a  complaint  which  alleged 
tbat  the  railroad  negligently  failed  to  bring  the 
train  to  a  stop  before  entering  on  the  crossing, 
and  without  first  ascertaining  that  there  was 
no  car  approaching  and  abont  to  cross,  that,  on 
the  contrary,  the  railroad  ran  its  train  at  full 
speed  across  the  crossing,  while  lie  car  was 
approaching  In  full  sight  and  about  to  cross, 
stated  a  cause  of  action  as  against  a  demurrer 
under  Acts  1905,  c.  169,  making  It  an  offense 
for  an  engineer  to  run  his  locomotive  across  the 
tracks  of  any  other  railroad  without  first  com- 
ing to  a  stop,  etc— Louisville  &  N.  Ry.  ft 
Lighting  Co.  v.  Hynes,  01  N.  E.  9^. 

Fob  Cases  fbou  Othbb  States, 

See  41  Cent.  Dig.  R.  R.  S8  944-958. 
See,  also.  33  Cyc.  pp.  745-754. 

an  AoaDGNTs  at  crossings. 

Collisions  between  trains  at  croastncs,  see  ante, 
I  288. 

Companies  and  persons  liable,  see  ante,  U 

m 

Injuries  to  anlmala,  see  post,  |  410. 

Injuries  to  persons  on  or  near  tracks,  see  post; 

H354r-102. 

Requiring  railroad  companies  to  light  tracks, 
see  ante,  {  288. 

I  £98.  PsUie  or  printe  okwmetw  of 
orossljisB. 

Instructions,  see  post,  |  851. 

Fob  Casks  fbou  Oihbb  States, 

See  41  OkHT.  Dio.  B.  R.  H  954,  965,  058. 
See,  also,  33  Cyc  pp.  920,  921. 

I300.         Oroaalnca  by  Uomu*  or  o»- 
tom. 

M   (Sap.  1906) 
Where  defendant  railroad  company  con- 
structed and  maintained  a  farm  crossing,  plank- 
ing the  space  between  the  rails  and  building  long 
approsches  on  either  side,  and  plaintiff,  a  tenant 
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of  the  adJoiniDg  owner,  frequently  osed  tbe  cross- 
ing  prior  to  his  injury  because  of  its  obstruction 
by  defendant,  plaintiff,  in  using  tbe  crossing, 
was  not  a  mei^  licensee,  who  assumed  tbe  risk 
of  defects  in  the  premises,  thongh  defendant's 
intent  in  constructing  and  maintaining  the  crosS' 
ing  was  never  communicated  to  any  one,  and 
plaintiff  acted  on  tbe  assumption  that  tbe  cross- 
ing was  designed  for  bis  use.— Baltimore  &  O.  S. 
W.  R.  Co.  V.  Slaughter,  167  lod.  330.  79  N.  E. 
186,  7  L.  B.  A.  (N.  8.)  597.  UO  Am.  St.  Rep. 
SOS. 

[b]    <Snp.  1906) 

The  street  on  the  east  side  of  defendant's 
railroad  track  abutted  on  the  right  of  way,  with 
no  fence  between  the  end  of  the  street  and  the 
right  of  way.  Extending  west  across  the  right 
of  way  was  a  path,  which  passed  through  a  gate- 
way  constructed  by  tbe  railroad  company  about 
11  years  before  plaintiff  was  injured  while  walk- 
ing in  the  path,  wbicb  had  always  been  open  to 
travel  through  the  gateway,  and  was  the  only 
practical  route  between  residences  west  of  the 
track  and  tbe  main  part  of  tbe  town.  Before 
and  at  the  time  the  gateway  was  constructed  in 
tbe  fence  the  pnth  had  been  In  almost  conEitant 
use  by  the  public.  Held,  that  plaintiff,  in  travel- 
ing the  path  through  the  gateway  across  tbe 
tracks,  did  so  by  the  implied  invitation  of  de- 
fendant, and  was  entitled  to  the  exercise  of  or- 
dinary care  by  defendant.— Pittsburgh,  C.,  C.  & 
St.  L.  Ry.  Co.  V.  Simons,  188  Ind.  333,  79  N. 
E.  911. 

A  railroad  company,  which  constructs  a 
private  crossing  in  a  city,  thereby  avoiding  tbe 
constmction  of  a  public  street  crossing,  may 
render  itself  liable  to  a  traveler  as  for  implied 
invitation  to  cross,  where  it  negligently  permits 
sucb  crossing  to  become  dangerous.— Id. 

TPhere  a  railroad  company  permits  the  use 
of  a  crosring  without  objectlOQ  for  10  years,  a 
person  going  on  or  using  such  creasing  may  be 
considered  as  using  tbe  same  by  invitation. — Id. 

Fob  Cases  feom  Otheb  States, 
See  41  Cert.  Dig.  R.  R.  8  955. 
See,  also,  33  Cyc.  p.  921. 

t 

S  301.  Mutnal  rlghta  amd  duties  at  pvb- 
lio  erossings. 

[a]  The  duties,  obligations,  and  rights  of  rail- 
roads and  of  highway  travelers  at  a  point  of  in- 
tersection are  mntnal  and  reciprocal,  and  both 
most  use  such  care  as  a  prudent  man  would  un- 
der like  circumstances.— (Sup.  1865)  Toledo  & 
W.  Ry.  Co.  T.  Goddaid.  25  Ind.  185;  (1882)  In- 
dianapolis &  V.  R,  do.  T.  McLin,  82  Ind.  436. 

lb]  The  rights  of  a  traveler  on  a  highway, 
where  it  crosses  a  railroad,  are  not  subordinate 
to  those  of  the  railroad  company,  or  superior  to 
them,  bnt  equal;  and  both  parties  are  bound  to 
use  ordinary  care,  the  one  to  avoid  committing 
iojaiy,  and  the  other  to  aroid  receiving  it— 
(Sop.  1874)  Pennsylvania  Co.  T.  Krich.  47  Ind. 
3G8;  (1893)  Chicago,  St.  U  &  P.  R.  Co.  y. 


Spilker,  83  N.  E.  280,  34  N.  E.  218,  134  Ind. 
380;  (App  1908)  VandaUa  R.  Go.  T.  McMaiu. 
42  Ind.  App.  S32.  8S  N.  BL  1088. 

[0]  (Sa*.USl} 
A  person  has  the  right  to  cioes  a  railroad  tt 
a  crossing  anywhere  within  the  Ugfaway,  evoi  If 
a  foot  walk  has  been  made  acroai  the  tail  road. 
-Louisville,  N.  A.  ft  a  Ry.  Go.  t.  Head,  80 
Ind.  117. 

[d]  (Sup.  isss) 

A  traveler  on  a  highway  at  a  point  where 
it  crosses  a  railroad  track  and  the  railway  com- 
pany have  mutual  and  reciprocal  duties  and  ob- 
ligations, and  though  a  train  has  the  right  of 
way,  the  same  degree  of  care  and  diligence  to 
avoid  collision  is  due  from  both. — Ohio  &  M.  By. 
Co.  V.  Walker,  15  N.  B.  234,  118  Ind.  196,  S 
Am.  St.  Rep.  638. 

[e]  (Sup.  1»T) 

While  the  employes  of  a  railroad  company 
are  required  to  exercise  ordinary  care  for  the 
safety  of  travelers  while  using  a  grade  highway 
crossing  such  employ^  are  only  required  not  to 
willfully  injure  trespassers  or  mere  licensees 
thereon.— Chicago,  I.  &  L.  Ry,  Go.  T.  McCand* 
ish,  167  Ind.  648,  79  N.  E.  903. 

in  (Snp.  1907) 
The  use  and  operation  of  a  highway  for  a 
railroad  crossing  Is  subservient  to  the  easonent 
of  the  public  to  use  tbe  highway.— Southeast  & 
S.  L.  Ry.  Co.  t.  ETanavIlle  &  M.  V.  Electric 
Ry.  Co.,  169  Ind.  339,  82  N.  E.  705, 13  L.  R.  A. 
(N.  S.)  916. 

[g]    (9np.  1939) 

The  rights  of  a  railroad  ctnnpany  and  the 
public  to  tbe  use  of  highway  crostings  are  equal, 
except  that  the  company  Is  entitled  to  prece- 
dence over  the  crossing,  upon  giving  doe  notice 
of  Its  purpose  to  use  It.— Evansville  &  T.  H.  B. 
Co.  v.  Bemdt,  172  Ind.  097,  88  N.  BL  612. 

Foe  Cases  frou  Ohieb  States, 
See  41  Cent.  Dig.  R.  R.  §  956. 
See,  also,  33  Cyc.  p.  922. 

1 303.  Defeets    Im   oroaatnca    and  »V- 
psoMhos. 

AdndssiUlity  of  evidence,  see  post,  |  847. 
Instructions,  see  post,  |  351. 
Pleading,  see  pos^  |  344. 
Presnmptlons  and  harden  of  proo^  see  post,  | 
846. 

Proximate  eaose  of  Injnzy,  see  post,  {  337. 
Questions  for  Jary,  see  poet,  |  350. 
Sufficiency  of  evidence,  see  post,  |  348. 

[a]    (Super.  1973) 

In  constmcting  railroad  crossings  as  well  as 
in  maintaining  them  in  safe  condition,  a  nil' 
road  company  Is  bound  to  use  only  ordinary  can 
and  skill.— Hurley  t.  JeffenonriUe,  M.  &  L  B. 
Co.,  Wils.  296. 

A  railroad  company  is  reqoiied  to  maintsin 
Its  tracks  at  a  puUic  crosdng  In  a  condiUon  U 
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be  feaaonably  safe  to  persons  driving  across  the 
Btme.— Id. 

[b]  (8sp.  1887) 
A  railroad  company  whidi.  in  Tiolation  of 
an  express  statutory  duty,  places  or  causes  an 
obstmction  in  a  public  highway  at  a  crossing, 
will  not  be  heard  to  say  that  it  did  not  antic- 
ipate an  injury  resulting  directly  from  such  nu- 
lawfol  act.— Evansville  &  T.  H.  R.  Co.  t.  Car- 
TBoer,  113  Ind.  51,  14  N.  E.  738. 

Ber.  St.  18S1,  §  3903,  subd.  5,  conferring 
on  railroad  companies  the  right  to  construct  its 
track  across  a  public  highway,  imposes  on  sucli 
companies  the  duty  of  restoring  the  highway  to 
its  former  state  as  nearly  as  possible,  and  fail- 
ure to  observe  such  statute  was  actionable  negli- 
gence in  respect  to  any  person  sustaining  in- 
jury tiiereby  without  his  feolt.— Id. 

[0]    (Sup.  1890) 

It  is  the  duty  of  a  railroad  corporation  to 
so  construct  and  maintain  its  crossings  that  they 
may  be  safely  used  by  persons  traveling  the  high- 
waj-s,  and  for  a  negligent  breach  of  this  duty  it 
must  answer  in  damages  to  one  who  exercises 
ordinary  care,  and  sustains  an  injury  from  the 
breach  of  duty  by  the  company.— Terre  Haute  & 
T.  R.  Co.  V.  Clem,  23  N.  E.  {Hi5.  123  Ind.  IB,  7 
L.  R.  A.  588,  18  Am.  St  Rep.  303. 

(dl  (Sap.  189S) 
It  is  the  duty  of  a  railroad  company  in 
baUding  its  railroad  across  a  highway  to  restore 
tbe  b^hway  as  nearly  as  possible  to  its  previous 
cMiffition,  andt  if  it  falls  to  do  so,  It  is  liable 
(or  damages  oa  account  of  injuries  received  by 
teastm  of  the  unsafe  condition. — Louisville,  B. 
ft  St.  L.  Con.  R.  Co.  V.  Pritcbaid,  31  N.  B. 
358,  131  Ind.  564,  31  Am.  St  Rep.  451. 

M    (App.  1893) 

The  fact  that  a  city  may  be  primarily  lia- 
ble for  injury  from  a  defective  sidewalk  does 
not  relieve  a  railroad  company  from  liability 
to  a  person  injured  by  a  defect  in  an  approach 
to  a  railroad  crossing,  which  the  company  had 
failed  to  restore  to  its  original  condition  after 
making  tlie  crossing.— Cincinnati  H.  it  I.  R. 
Co.  T.  Claire,  38  N.  B.  918,  0  Ind.  App.  390. 

[f]  (App.  1897} 
When  the  construction  of  a  railroad  causes 
a  fill  In  the  highway  so  as  to  make  it  danger- 
ous for  travelers,  unless  protected,  it  is  the  duty 
of  tbe  railroad  company  to  erect  proper  guards 
or  barriers  to  prevent  travelers  from  falling  off 
the  embankment  Barriers  are  a  reasonable 
part  of  a  necessary  restoration  of  the  highway 
to  a  safe  condition  for  travel.- Seybotd  v.  Terre 
Haute  &  I.  R,  Oo.t  46  N.  E.  1054,  18  Ind.  App. 
867. 

A  railroad  company  in  rcstoriug  a  highway 
over  which  it  iias  constructed  its  tracks  must 
consider  the  climatic  conditions  which  will  exist 
at  different  times  in  the  year  and  the  effect 
they  will  have  on  the  safety  of  the  crossing. 
-Id. 


Bums'  Rev.  St  1894,  8  5153,  imposes  on 
railroad  companies  the  duty  of  restoring  high- 
ways over  which  their  tracks  are  constructed 
to  their  former  state  as  nearly  as  possible,  and 
the  failure  to  observe  such  duty  is  actimable 
negligence  In  respect  to  any  person  who  sus- 
tains injury  thereby  without  bis  fault. — Id. 

[g]  (App.  1902) 

A  complaint  in  an  action  against  a  rail- 
road alleged  that  its  plank  crossing  over  the 
tracks  at  a  street  intersection  had  been  allow- 
ed to  become  worn,  and  that  a  board  broke  un- 
der the  weight  of  plaintiff,  who  was  thereby 
injured.  Held,  that  no  averment  of  notice  of 
the  condition  of  the  crossing  was  necessary.— 
Wabash  R.  Co.  v.  De  Hart;  6S  N.  E.  192,  32 
Ind,  App.  62. 

Bums*  Ber.  St  1901,  |  5172,  cl.  5,  re- 
quires a  railroad  crossing  a  highway  to  so  con- 
struct the  crossing  as  not  to  interfere  with  the 
free  use  of  the  same,  ai^  to  restore  the  high- 
way to  its  former  state.  Section  6172a  pro- 
vides that  a  railroad  crossing  a  street  shall 
grade  and  plank  or  gravel  the  crossing,  so  as 
to  afford  a  safe  crossing.  SeM  that,  in  an  ac- 
tion for  injuries  owing  to  a  crossing  bavit^  be- 
come worn  and  defective,  negligence  shoold  be 
alleged.— Id. 

[h]  (Sup.  1904) 

A  railroad  company,  at  the  time  of  the  con- 
struction of  its  railroad  across  a  highway  at 
grade,  put  the  crossing  in  a  safe  condition,  and 
BO  maintained  it  until  the  county  commiBsloners 
changed  the  crossing  to  an  overhead  crossing, 
and,  without  the  express  consent  of  the  com- 
pany, caused  the  erection  of  a  wooden  bridge 
across  the  track.  Subsequently  Uie  commis- 
sioners dedded  to  replace  the  wooden  bridge 
with  on  iron  structure,  and  tbe  company  erect- 
ed on  its  right  of  way  stone  abutments  on 
which  the  bridge  was  built  Tbe  approaches 
to  the  bridge  were  constructed  by  tbe  commis- 
sioners. Held,  that  under  Bums*  Ann.  St 
1901,  I  5153,  d.  6,  which  requires  railroad 
companies  to  restore  highways  crossed  by  their 
tracks  In  a  manner  not  to  impair  their  useful- 
ness, the  company  was  liable  for  injuries  sns- 
tained  to  a  travder  on  the  highway  by  reason 
of  the  defective  condition  of  the  approaches  to 
the  bridge.— Southern  Indiana  By.  Co.  t,  Mc- 
Carrell.  71  N.  E.  156.  168  Ind.  469. 

[i]  (Apv.l»(e) 

Under  Rev.  St.  1894,  g  5163.  making  It  the 
duty  of  railroads  to  constract  and  maintain 
highway  crossings  In  good  condition  for  public 
travel,  the  failure  of  a  railroad  to  constract  and 
maintain  guards  along  a  narrow  fill  near  a 
cnusing  where  it  had  dng  a  pit  was  negligence. 
— EvansvUle  &  I.  B.  Go.  t.  Allen,  78  N.  B.  630, 
34  Ind.  App.  636. 

It  is  a  railroad's  duty  to  so  construct  a 
highway  crossing  as  not  to  interfere  with  the 
free  use  of  the  highway,  and  to  restore  tbe  high- 
way to  its  full  width,  and  it  is  not  sufficient  To 
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pnt  merelr  a  narrow  strip  of  the  highway  in  or- 
der for  travel. — Id. 

Fob  Cases  fbom  Othkb  States, 

Sek  41  Obnt.  Dig.  R.  R.  H  96&-9G8,  90G, 
987. 

See,  also,  S3  Cr&  pp.  925-035. 

1 304.  Obstrnotiou  at  oroMiaca. 

Proximate  cause  of  injary,  see  post,  §  337. 
Use  of  defective  or  otwtnicted' crossing  as  con- 
tributory negligence,  see  pos^  |  826. 

[a]  (Sop.  1S83) 

A  railroad  company  is  liable  for  an  injury 
sustained  by  a  traveler  on  tlie  bigliway,  whose 
team  came  in  contact  with  a  baud  car,  negli- 
gently left  thereon  at  night  by  a  section  fore- 
man of  the  company.— Pittsburgh,  C-  &  St  L. 
Ry.  Co.  T.  Sponier,  85  Ind.  105. 

Where  t  complaint  alleged  that  defendant 
negligently  and  unlawfully  pat  a  hand  car  on  a 
bridge,  and  that  plaintlfEs,  without  fault  on 
their  part,  in  attempting  to  cross  the  bridge  ran 
Into  the  hand  car,  and  one  of  them  was  injured, 
it  was  competent  for  plaintl&  to  show  that  the 
duty  <^  defendant's  section  boss,  who  had  cliarge 
.of  the  hand  car,  was  to  bum  off  the  dry  grass 
and  rubbish  on  the  ri^t  of  way  to  prevent  fire 
from  sparks  spreading,  and  that  In  the  perform- 
ance of  snch  dnty  he  or  his  bands  liad  negli- 
gently left  the  hand  car  in  the  highway  and 
partly  on  the  bridge. — Id. 

Fob  Gases  from  Other  States, 
See  41  Cent.  THq.  R.  R.  {  964 
See,  also,  88  Cyc.  p.  931. 

1306.  msIiteBlac  KBlanals. 

Pleading,  see  post;  {  344. 
Proximate  cause  of  Injury,  see  post,  |  337. 
Qnestlotts  for  jury,  see  post,  §  350. 
SuflSciency  of  evidence,  see  post,  |  348 

W  (8np.l8S<) 

The  mere  sounding  of  a  whistle,  on  a  loco- 
motive is  not  negligence  per  se,  although  blown 
in  close  proximity  to  a  highway;  and  where 
the  special  Bnding  shows  that  a  team  of  horses 
was  caused  to  ran,  and  an  injury  occasioned, 
by  the  mere  blowing  of  (he  locomotive  whistle 
while  a  train  was  cros^ng  a  bridge  above  a 
highway,  but  fails  to  show  that  the  whistling 
was  improper  or  annecessary,  there  can  be  no 
recovery  against  the  railway  company. — Cincin- 
nati, I.,  St.  U  &  C.  Ry.  Co.  t.  Gaines,  104 
Ind.  526,  4  N.  B.  34,  5  N.  B.  746,  64  Am.  Rep. 
334. 

[b]  (Sap.  1SS8) 

A  railway  company  is  not  liable  for  in- 
juries caused  by  horses  taking  fright  at  a  box 
car,  which  was  not  encroaching  on  the  road, 
nor  is  it  liable  if  the  car  was  left  by  the  com- 
pany at  a  point  oS  the  highway,  but  was  aft- 
erwards moved  upon  it  by  persons  for  whom 
the  company  was  not  responsible,  unless  it  is 
left  there  an  onreasonable  time.— Cleveland,  C, 


C.  &  I.  By.  Co.  V.  Wynant.  114  Ind.  523, 17  X. 
E.  118,  5  Am.  St  Rep.  644. 

[cl     (8«p.  188» 

Under  Rev.  St.  1881,  |§  1964,  2170,  mak- 
ing it  an  Indictable  offense  to  wrongfully  ob- 
struct any  highway,  or  for  a  person  in  charge 
of  a  freight  train  to  permit  it  to  stand  across 
a  highway,  without  having  a  space  of  60  feet 
across  such  street,  the  railroad  company  has 
no  right  to  use  and  obstruct  all  the  highway 
except  the  plank  crossing  over  It  and  where  it 
does  so  and  causes  a  horse  to  become  frighten- 
ed, it  is  liable  for  the  injuries  resulting.— Pitts- 
burgh. C.  &  St.  U  R.  Co.  T.  Kitley.  118  Ind. 
152,  20  N.  B.  727. 

[d]  (Sap.  1890) 
Where  a  woman  was  thrown  and  injured 
by  her  horse  taking  fright  at  a  hand  car,  which, 
two  minutes  before,  and  while  she  was  ap- 
proaching in  full  view  of  the  sectionmen,  had 
been  left  by  them  standing  ten  feet  from  the 
center  of  the  highway,  the  evidence  of  neglU 
gence  proximately  causing  the  injury  la  saffl- 
cient  to  sustain  a  verdict  against  the  company. 
-Ohio  A  U.  Ry.  Co.  T.  Trowbridge,  126  Ind. 
391,  26  N.  E.  64. 

(e]     (Snp.  1S93) 

It  is  not  negligence  for  a  locomotive  en- 
gineer, In  expectation  of  orders  to  Immediately 
move  his  train,  to  permit  his  locomotive  to 
stand  near  a  street  crossing,  without  drawing 
the  fires;  and  the  company  is  not  liable  for 
Injuries  sustained  by  the  frightening  of  a  horse 
by  steam  escaping  from  the  automatic  safety 
valve  attached  to  the  engine.— Louisville,  N.  A. 
&  C.  Ity.  Co.  v.  Schmidt,  134  Ind.  16,  33  N. 
E.  774. 

in    (App.  un) 

If,  in  approaching  a  crossing,  the  eng^ 
neer  should  see  that  a  traveler  on  the  highway 
Is  in  imminent  peril,  It  Is  his  duty  to  stackea 
the  speed  of  the  train,  and  come  to  a  stop, 
before  reaching  the  crossing,  if  possible;  but 
If  the  train  has  reached  the  point  where  the 
law  requires  the  signal  to  be  ^ven,  and  It  is 
uncertain  whether  the  train  can  be  stowed 
before  reaching  the  crossing,  the  signal  mnst 
be  given,  though  it  may  frighten  a  team  on 
the  highway,  causing  damages.— Loaisvilie,  N. 
A.  &  C.  Ry.  Co.  v.  Stanger,  7  Ind.  App.  179. 
82  N.  B.  209.  84  N.  E.  68& 

[g]  (Svp.  1887) 
Where  a  railway  company  stopped  its  en- 
gine near  a  crossing,  and  carried  an  exceasive 
amount  of  steam,  and  a  person  being  about  to 
cross  inquired  of  the  engineer  if  it  was  safe, 
and  was  informed  that  it  was,  and  the  steam 
gauge  allowed  the  steam  -to  escape  when  it 
reached  a  certain  pressure,  making  a  very  loud 
noise,  and  the  steam  at  the  time  was  at  at)out 
such  pressure,  and  on  the  person  attempting  to 
cross  it  escaped,  frightening  plaintiCfs  horse, 
whereby  she  was  injured,  the  railroad  company 
was  liable.'-Louisville,  N.  A.  &  C.  Ry.  Co.  t. 
Schmidt,  46  N.  E.  344,  147  Ind.  63a 
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[b]    (Sop.  1896) 
The  mere  soanding  of  a  locomotive  whistle, 
even  at  a  place  of  eitraordiaary  danger,  ia  DOt 
negUgence  per  se.— Rodgera  v.  Baltimore  &  O. 
8.  W.  Ry.  Co.,  4»  N.  B.  45S,  160  Ind.  397. 

m  (Ap».U(tt) 
When  plaintift  drove  an  apparentlr  gentle 
nafrlf^tened  team  npon  a  railroad  croBdng  Id 
foil  Tfew  of  the  crew  of  a  train  standing  some 
40  feet  distant,  and  sneh  team  was  filfl^tened 
1^  the  noise  incident  to  starttng  the  train  In 
Oe  osnal  way,  the  servants  of  the  railway 
were  not  negligent— Lake  Shore  &  M.  S.  Ry. 
Go.  V.  Botts,  02  N.  a  647,  28  Ind.  App.  280. 

in  (App.  im) 
Where,  in  an  actioa  for  wrongful  death  at 
a  railway  crosring,  both  paragraphs  of  Qm  com- 
plaint charged  d^ndant's  fiiilnre  to  give  the 
•tatntory  signals  on  approaching  the  crossing, 
it  was  not  eiTor  tor  die  eonrt  to  charge  that 
if.  aa  the  approach  of  the  train  to  the  crosing, 
tiie  engineer  observed  a  team  near  the  crossing, 
frightened  and  becoming  nnmanageable,  it  was 
Us  dn^  to  refrain  from  giving  signals  or  doing 
say  act  tending  to  increase  the  fright  of  the 
team;  and  if,  by  reasonable  exertion,  he  could 
svoid  the  accident  by  stopping  the  train,  it 
was  hia  duty  to  do  so,  but  that,  if  the  train 
had  reached  a  point  where  the  law  required  sig- 
nals to  be  given,  and  it  was  uncertidn  whether 
the  train  could  be  stopped  before  reaching  the 
CTOsrfng,  he  must  give  the  stgnals.— Nichols  v. 
Baltimore  &  O.  S.  W.  B.  Co.,  88  Ind.  App. 
228,  70  N.  B.  183,  71  N.  B.  170. 

M  (App.  1906) 
Where  a  locomotive  stanffing  near  a  crost- 
tng  whistled  In  order  to  warn  those  employed 
about  the  train  that  it  was  about  to  start,  and 
the  whistle  frisAtened  the  horse  of  one  crossing 
the  tracks,  there  was  no  negligenoe  on  the  part 
of  the  railroad.— Iiake  Erie  &  W.  B.  Co.  v. 
FIke,  74  N.  E.  636.  85  Ind.  App.  554. 

CU  (9VP.1MW} 

A  railroad  company  is  liable  for  Injuries 
caused  by  its  negligence  in  placing  a  hand  car 
eakolated  to  frighten  <a^iDBrily  gentle  horses 
St  the  side  of  a  farm  crossins— Baltimore  & 
O.  S.  B.  Co.  T.  Slaughter,  167  Ind.  330.  79  N. 
E.  186.  7  L.  B.  A.  (N.  S.)  597,  119  Am.  St. 
Rep.  503. 

Where  defendant  railroad  company  con- 
structed and  maintained  a  farm  crossing  and 
its  spproacbes,  and  defendant's  servants  left  a 
hand  car  just  ontside  the  traveled  way  of  the 
crossing  by  which  plalntifTs  team  became 
frlKbtened  and  ran  away  while  plaintiff  was 
nsing  the  crossing,  causing  the  injuries  com- 
plained of,  the  fact  that  the  car  was  not  with- 
in the  traveled  way  of  the  crossing  as  alleged 
would  not  preclude  a  recovery,  if  the  car  was 
negligently  left  In  such  position  and  was  cal- 
culated to  frighten  teams  of  ordinary  gentleness 
osing  the  crossing.— Id. 


[m]    (App.  1908) 

The  use  of  steam  1^  railroads  being  law- 
ful, if  an  animal  talcw  fright  at  the  necessary 
escape  of  steam  while  It  la  being  used  In  the 
ordinary  manner,  no  action  will  lie,  but  if  the 
steam  is  blown  off  nesligeatly  In  an  unusual 
or  unnecessary  manner,  the  railroad  company 
will  be  liable.— Vandalla  R.  Co.  v.  McMalns, 
42  Ind.  App.  582,  86  N.  B.  lOSa 

Fob  Cabbb  tbou  Othbb  States, 

Sex  41  CEifT.  Dig.  B.  B.  ||  968-971. 
See,  also,  88  Cye.  pp.  936-840;   note,  8 
L.  R.  A.  (N.  S.)  lU;  note,  188  Am.  St 
Rep.  862. 

1 306.  McBlwavds,  atciuda,  flao^aB,  «ad 
sates  at  erosslnss. 

Companies  affected  by  regulations,  see  ante,  | 
224. 

Proximate  cause  of  injury,  see  post,  S  337. 
Signals  from  trains,  see  post,  {{  311-313. 
Sufficiency  of  evidence,  see  poet,  {  348. 

Foa  Cassa  fboh  Otheb  States, 

See  41  Ovtn.  Dio.  R.  B.  H  972-880. 
Gee,  also,  33  Cyc.  pp.  941-9^;  note,  29 
0.  C.  A.  90;  notes,  15  L.  R.  A.  426,  16 
Ii.  R.  A.  119.  17  In  R.  A.  254 ;  note,  100 
Am.  Dec.  412;  notes,  17  Am.  Rep.  368, 
37  Am.  Bep.  445. 

S307.    In  ceaeral. 

M     lApp.  1904) 
There  isiio  duty  on  a  railroad  to  maintain 
a  watchman  at  a  crossing  in  a  small  village.— 
EvansviUe  &  T.  H.  R.  Co.  v.  Clements,  70  N. 
E.  554,  32  Ind.  App.  669. 

[b]  (App.  UM) 

The  statutory  duties  imposed  on  railroad 
companies  of  keeping  flagmen  at  railroad  cross- 
ings, and  of  having  trains  gin  signals  of  their 
approach,  are  not  merely  to  protect  travelers 
from  actual  collision  with  passing  trains,  but 
also  to  afford  opportuni^  to  travelers  in  vehi- 
cles drawn  by  aninuls  to  secure  tb«n  from 
taking  bight  at  passing  trains.— Pennsylvania 
Co.  V.  Ferdg,  70  N.  B.  834,  34  Ind.  App.  469. 

[c]  (App.  1906) 

The  track  of  a  railroad  is  of  itself  a  warn- 
ing of  danger  to  a  person  approaching  it. — Van 
Winkle  v.  New  York,  C.  &  St  L.  R.  Co.,  73  N. 
E.  157,  84  Ind.  App.  476. 

[d]  (App.  1906) 

The  opening  of  the  gates  at  a  street  cross- 
ing Is  sn  indication  of  safety  and  an  invitation 
to  cross,  and  for  the  Injury  of  a  person  so 
crossing  the  railroad  company  is  liable. — Smith 
V.  Michigan  Cent  R.  Co.  86  Ind.  App.  188^ 
73  N.  E.  928. 

[«]     (App.  1M7) 

It  is  the  duty  of  a  railway  company  to 
place  a  flagman  at  a  crossing  in  a  thickly  pop- 
ulated center  where  th^e  is  a  large  number  of 
persons  crossing  the  track  and  passage  of  trains. 
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—Cleveland,  C,  O.  &  St.  L.  Ry.  Co.  t.  Scboeider, 
40  led.  App.  S8.  80  N.  B.  986. 

[f  ]  (8np.  ino) 
The  use  <rf  a  railway  cTondnv  by  the  pab- 
Ue  and  other  dreamBtances  may  require  a  rail- 
way company  to  use  care  proportionate  to  the 
known  danger,  and  hence,  in  a  aense,  a  greater 
degree  of  care  for  the  safety  of  the  public  than 
1b  required  at  another  crossing  not  so  perilons 
and  less  frequently  need,  but  the  measure  of 
duty  is  tliat  of  ordinary  care,  and  in  all  such 
cases  the  public  may  be  safeguarded  by  the 
erection  of  gatea  or  automatic  rignals,  or  by 
stationing  flagmen  or  talcing  other  precautions, 
regardless  of  the  speed  of  passing  trains.— 
Cleveland,  C,  C.  &  St.  L.  By.  Co.  t.  Starks, 
02  N.  E.  54. 

For  Cases  frou  Other  States, 

See  41  Cent.  Dio.  R.  R.  {{  972-077. 
See,  also,  38  Cyc  p.  941. 

1 309.  Oare  In  rnmninc  trains  In  general. 

M  (SVV.U66) 
Where  the  engineer  of  a  train  of  cars 
sounds  the  whistle  and  rings  the  bell  and  runs 
the  train  at  a  reasonable  speed  in  approaciiiog 
a  crossing,  he  exerdseB  reasonable  and  ordinary 
care,  whidi  is  all  the  law  requIres^Toledo  & 
W.  Ry.  Co.  T.  Ooddard,  25  lod.  18D. 

[b]  (APP.18M) 
Wliile  a  traveler  on  a  highway  may  pre- 
sume that  the  employes  of  a  railroad  company 
win  obey  the  law  and  give  the  required  warn- 
ing, yet  those  In  charge  of  the  train  may  as- 
sume tliat  the  traveler  will  take  every  precau- 
tion commensurate  with  the  danger  which  he  is 
about  to  encounter,  and  will  avoid  going  upon 
the  track  in  front  of  the  train.— Cincinnati,  I., 
St.  L.  &.  C.  Co.  T.  Grames.  34  N.  E.  613,  37 
N.  EI  421.  8  Ind.  App.  112. 

[C]    (Sup.  1904) 

Where  one  or  more  railroad  tracks  cross  a 
public  street  of  a  city  in  a  populous  neighbor- 
hood, greater  vigilance  and  care  on  the  part  of 
the  railroad  company  to  avoid  injuring  persons 
u^ug  the  street  are  required  than  at  ordinary 
highway  crossings  in  the  country,  or  in  sparse- 
ly settled  and  unfrequented  places.— Cleveland, 
C,  C.  &  St  I*  Ry.  Co.  T.  Miles,  70  N.  B.  985, 
162  Ind.  646. 

Ml    (App.  1909) 

A  railroad  operating  trains  through  a  dty 
most  90  run  ttem  and  give  such  warnings  as 
will  av<^  injury  to  all  persons  using  the  city 
streets  with  due  care  and  in  a  proper  manner, 
and  the  degree  of  care  must  be  commensurate 
with  the  dangers  of  the  particular  situation 
created  by  its  use  of  the  streets.— Pittaburgh, 
C,  C.  &  St.  L.  By.  Co.  t.  Lynch,  43  Ind.  App. 
177,  87  N.  E.  40. 

Tor  OAtea  fbou  Other  States, 
See  41  Cent.  Dia.  R.  R.  S  981. 

See,  also,  33  Cyc.  pp.  040-953. 


S  310.  Mode  of  numlnc  *t  erosslacs. 

Questions  for  jury,  see  post^  S  350. 

M    (8>P>  1885) 

It  is  negligent  in  a  railroad  company  to 
run  trains  so  near  together  at  a  highway  cross- 
ing as  to  make  the  statutory  signals  unavailine 
to  warn  travelers  on  the  hfehway.— Chicago  &. 
E.  I.  R.  Co.  V.  Boggs,  101  Ind.  522,  51  Am. 
Bep.  761. 

[b]     (8«p.  1890) 

Where  the  presence  of  a  three-year  old 
child  on  a  railroad  track  at  a  public  street 
crossing  is  not  attributable  to  the  negligence  of 
its  parents,  the  railroad  company  is  liable  for 
injuries  sustained  by  the  child  from  being  run 
over  by  a  detached  car  while  its  employes  were 
making  a  running  switch  without  taking  any 
precaution  to  avoid  Injuries  to  travelers  on  the 
crossing.- Louisville,  N.  A.  &  O.  Ry.  Co.  v. 
Schmidt,  126  Ind.  290,  26  N.  B.  149.  26  N. 
B.  46. 

[C]    (App.  IM8> 

The  failure  of  a  railroad  company  to  side- 
track a  train  at  a  station  In  accordance  with 
Its  previous  custom  which  was  known  to  a 
traveler,  who  was  struck  by  the  train  at  a 
crossing  beyond  the  station,  was  not  negligence. 
—Rich  V.  Evansville  &  T.  EL  R.  Co.,  66  N.  B. 
1028,  31  Ind.  App.  la 

[d]  (Sap.  1904) 

A  railroad  company  which,  in  a  populoos 
dty  rtms  a  locomotive  and  car  along  a  track 
acrMs  a  street  at  30  miles  an  hour  withont 
warning  signal,  while  at  the  same  time  a  long 
train  of  freight  can  is  running  on  a  parallel 
track  In  the  opposite  direction,  obstructing  the 
view  and  drowning  the  ndse  of  the  locomotive 
and  car  for  a  pedestrian  waiting  to  cross,  and 
who,  crossing  behind  the  freight  train,  is  strndc 
by  the  locomotive,  is  guilty  of  negligence.— 
Cleveland,  C,  C.  &  St.  L.  Ry.  Co.  t.  Mfles,  70 
N.  E.  985,  1G2  Ind.  646. 

[e]  (App.  19M) 

The  right  of  a  railroad  company  to  run 
Its  engines  over  crossings  Is  limited  by  restric- 
tions imposed  by  law  and  reasonable  prudence 
with  regard  to  signals,  etc.— Nichols  v.  BalU- 
mora  &  O.  S.  W.  R.  Co.,  33  Ind.  App.  229,  70 
N.  B.  183,  71  N.  E.  170. 

Fob  Cases  prom  Other  States, 

See  41  Cent.  Dio.  R.  R.  H  982-067. 
See.  also,  33  Cyc.  p.  949;  note.  18  L.  B. 
A.  63. 

i  311.  liiclits.  slcMla,  UMd  lookonta  trvm 
trmlaa  or  aairs. 

Instructions,  see  post,  |  361. 

Liability  for  injuries  caused  hr  sounding 

whistles,  see  ante,  |  222. 
heading,  see  poe^  {  344. 
Presumptions  and  burden  of  proof,  see  pos^ 

I  346. 

Proximate  cause  of  injury,  see.post,  i  337. 
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Questions  for  jury,  see  post,  {  350. 
Sufficiency  of  evidence,  see  post,  §  348. 
To  prevent  frigfatenlns  of  animals.  Bee  ante, 
{  305. 

Fob  Cases  tboh  Other  States, 

See  41  Cxirr.  Dxo.  R.  R.  H  98»-1005. 
See,  also,  33  Crc       956-070;  notes,  2S 
L.  R.  A.  2S7.  1  L.  R.  A.  (N.  S.)  307. 

]312.  ^—  In  ceHsraL 

[a]  Independent  of  statute  or  ordinance.  It  Is 
the  dat;  of  a  railroad  company  to  give  reason- 
able and  timely  warning  of  the  approach  of  its 
train  to  the  crossing  of  a  public  highway.— 
(Sup.  1873)  Indianapolis,  C.  &  Jj.  R.  Co.  v. 
Hamilton,  44  Ind.  76;  (1904)  Cleveland,  C, 
C.  &  St.  L.  Ry.  Co.  T.  Uilet,  70  N.  B.  985, 
102  Ind.  646. 

[b1  (Sap.  1874) 
It  is  flie  dnty  of  the  engineer  to  give  suf- 
ficient signals  of  tbe  approach  of  a  train  to  a 
road  crossing  by  ringing  the  bell  and  sounding 
tbe  whistle  or  otherwise  as  may  be  practicable, 
where  the  circumstances  seem  to  require  it — 
FcnnsylTanla  Go.  t.  Krick,  47  Ind.  368. 

[e]    <Sap.  1882) 

The  failure  of  a  railroad  company  to  pve 
warning  of  the  approach  of  a  train  to  a  cross- 
ing is  negligence. — Indianapolis  &  V.  R.  Co.  v. 
McLin,  82  Ind.  435;  Pittsburg,  C.  &  St  L.  Ry. 
Co.  V.  Martin,  82  Ind.  476. 

[d]  (8BII.18S2) 
In  an  action  against  a  milroad  for  loju' 
riet  coUIaion  at  a  crossing  an  instruction 
was  not  improper  that  it  was  the  duty  of  the 
engineer  on  approaching  a  highway  to  sound 
the  whistle  at  least  80  rods  before  reaching  the 
crossing,  and,  If  he  failed  to  do  so  and  the  ac- 
cident occurred  thenfrom,  that  would  be  neg- 
ligence of  the  company,  and  If  the  jury  believed 
from  the  preponderance  of  the  evidence  that  the 
defendant  by  its  employ^  failed  to  so  sound 
the  whistle  and  by  reason  of  such  failure  the 
accident  occurred  without  negligence  of  plain- 
tur,  thdr  finding  should  be  for  the  plaintifT.  it 
aivearlng  that  the  signal  required  by  law  was 
not  given,  the  view  being  obstructed,  and  plain- 
tiff  being  hard  of  hearing  had  no  reason  to 
Boppose  that  the  train  was  within  80  rods  of 
the  crossing.— Pittsburg,  0.  &  St  Ry.  Co.  v. 
MarUn,  82  Ind.  476. 

[«]     (Bnp.  1891) 

Plaintiff  on  approaching  the  crossing  of 
defendants'  railroad,  at  the  only  point  from 
which  he  could  see  an  approaching  train,  until 
close  to  the  crossing,  looked  and  listened,  and, 
not  seeing  or  hearing  any  train,  proceeded  with 
his  team  walking,  continuing  to  look  and  lis- 
ten, until  be  was  close  to  tbe  crossing,  when 
t  train,  irithont  giving  any  of  the  s^nals  re- 
qnlied  by  law,  01  other  warning,  came  rapidly, 
frightening  his  horses.  Plaintiff  attempting  to 
hold  them  was  tlirown  down  and  Injured  by  the 
hones  and  wagon  passing  over  him.   Held,  that 


defendant  was  not  exonerated  from  liability  for 
failing  to  give  signals  of  the  approach  of  the 
train  by  the  fact  that  plaintifTs  horses  were 
frightened  by  tbe  lawful  sounding  of  the  whis- 
tle as  a  signal  for  the  crossing  of  another  high- 
way, as  well  as  by  the  moving  train;  and  be- 
cause it  did  not  appear  that  the  horses  were 
docile,  or  that  plaintiff  could  have  heard  the 
signals  if  sounded  and  would  have  stopped,  and 
could  have  controlled  his  horses  at  that  dis- 
tance.—Terre  Haute  &  I.  R.  Co.  t.  Brnnker, 
128  Ind.  542,  26  N.  E.  17& 

[f]  (A*p.  1892) 

Rev.  St.  1881,  X  402a  providing  that, 
where  a  locomotive  engine  approaches  a  highway 
crossing,  the  whistle  shall  be  sounded  and  the 
bell  rang  continnonsly  until  the  en^ne  shall  have 
passed  the  crossing,  does  not  apply  to  a  train  of 
cars  without  an  eni^ne,  bat  those  In  charge  of 
sQch  a  train  will  not  be  relieved  from  the  obliga- 
tion of  taking  other  proper  precautions.— Ohio 

6  M.  Ry,  Co.  V.  McDaneld.  5  Ind.  App.  108, 
31  N.  B.  836. 

[g]  (App.  1893) 

While  a  passenzer  train  was  standing  on 
the  further  track,  plaintifTs  intestate,  seeing  a 
switch  engine  without  a  light  standing  on  the 
other  track,  where  he  had  observed  it  nearly 
an  hour  l)efore,  stepped  upon  the  track,  and, 
his  attention  being  directed  towards  the  passen- 
ger train,  was  run  over  and  killed  by  the  switch 
engine,  which  suddenly  started  without  any  sig- 
nal. Held,  that  a  verdict  for  plaintiff  should 
not  he  disturbed.— Ohio  &  M.  Ry.  Co.  t.  Hill, 

7  Ind.  App.  255.  34  N.  E.  646. 

A  railroad  company  Is  guilty  of  actionable 
neglig«ice  in  suddenly  starting  and  rapidly 
moving  an  engine  across  a  street  without  light 
and  without  signal  or  vraming. — Id. 

[h]  (Sop.  1S») 

It  was  negligence  for  a  railway  company 
to  occupy  a  street  crossing  with  a  train  for  15 
minutes,  to  the  exclusion  of  public  travel,  and 
then,  after  the  engineer  had  left  his  post,  to 
start  the  train  without  warning  persons  who 
had  been  waiting  in  the  rain  for  a  chance  to 
cross,  including  school  children,  who  had  long 
been  permitted  to  pass  through  standing  trains 
at  that  point.-<^leveland,  C,  C.  &  St.  L.  Ry. 
Co.  V.  Keely,  138  Ind.  600.  37  N.  E.  406. 

[i]  (SSP.18M) 

The  fact  that  decedent  might  have  heard 
the  one  blast  of  the  whistie  blown  by  the  en- 
gine which  caused  his  death,  If  in  fact  he  did 
not  hear  it,  does  not  excuse  the  lack  of  two  or 
more  blasts  and  rin^ng  of  the  hell.— Pitts- 
burgh, C  C.  &  St.  L.  Ry.  Co.  V.  Burton,  130 
Ind.  357,  37  N.  E.  160,  38  N.  E.  594. 

m    (App.  1897) 

It  is  negligence  to  back  an  engine  and  cars 
across  a  street  in  a  town  at  the  rate  of  eight 
miles  an  hour,  with  no  one  on  the  cars,  and 
without  sonnding  the  whistle,  ringing  the  bell, 
or  giving  other  warning.— Lake  Shore  &  M.  S. 


lUs  Dicest  Is  ooatpiled  ox  the  Kcy-Nomber  System.  For  eaqi^latwtloa,  ••«  psffo  UL 


Digitized  by 


Googj^ 


§  3U 


RAILROADS.  X  (FX         [Bind.  Dig.— P^«0]  | 


By.  Co.  T.  Boyts.  45  N.  812,  16  Ind.  App. 
640. 

[k]  (Apv.1898) 
It  is  negligence  to  nm  a  train  merom  a 
public  street  In  a  popaloua  dty  witbout  algnals 
or  warning  of  Its  approacb. — Anrelina  r.  JAke 
Erie  &  W.  B.  Co.,  49  N.  E.  857,  19  Ind.  App. 
584. 

[II     (App.  IWM) 

The  action  of  a  railroad  In  mnDing  a  train 
at  a  speed  of  GO  miles  an  tiour  tbrough  a  tU- 
lage  without  ringing  a  bell,  or  aoandtng  a  whis- 
tle, or  giving  any  signal  of  its  approach  to  a 
crossing,  is  negligence.— Evansvi lie  &  T,  H,  R. 
Co.  T.  Clements,  70  N.  E.  554,  32  Ind.  App. 
650. 

rm]    (App.  IMH) 

In .  an  action  against  a  railroad  company 
for  Injuries  caused  by  a  collision  of  defend- 
ant's cars  with  plaintiff's  team  and  wagon  at 
a  crossing,  it  appeared  that  the  crossing  was 
clearly  Tlslble  for  a  distance  of  seveial  hun- 
dred feet,  and- the  road  along  which  plaintiff 
approached  the  crossing  was  visible  from  a  dis- 
tance of  from  900,  to  1,200  feet.  Plaintiff  ap- 
proached tbo  track  at  a  slow  walk  to  a  point 
200  feet  from  the  crossing,  where  he  stopped, 
looked,  and  listened,  and  then  drove  ahead, 
without  again  looking  back,  onto  the  crossing, 
where  his  wagon  was  stmck  by  a  train  which 
was  being  pushed  backward ;  the  train  and 
plaintiff  moving  la  the  same  direction  until 
plaintiff  turned  to  cross  the  railroad.  An  ordi- 
nance of  the  city  in  which  the  acddent  occur- 
red limited  the  speed  of  trains  to  five  miles  an 
honr,  required  the  bell  to  be  sounded,  and  that 
when  running  backward  a  watchman  tdiould  be 
stationed  at  the  rear  end,  and  all  the  reqaire- 
ments  of  this  ordinance  were  vlc^ted  by  the 
train  which  stmck  plaintiff.  Betd,  that  the 
railroad  company  was  gnllty  of  negligence,  as 
a  matter  of  law.— Baltimore  &  O.  S.  W.  R.  Co. 
V.  Reynolds,  71  N.  B.  250,  33  Ind.  App.  219. 

[nl    (App.  1904) 

The  failure  of  employes  In  charge  of  a 
train  to  give  signals  of  Its  approacb  to  a  high- 
way crossing  is  not  focused  by  showing  that  an 
employ^,  on  discovering  a  traveler's  peril,  sig- 
naled the  engineer,  and  that  the  train  was  im- 
mediately stopped,— Cleveland,  C,  C.  &  St.  L. 
Ry.  Co.  V.  Carey,  71  N.  B.  244,  88  lod.  App. 
276. 

A  municipal  ordinance  which  prohibits  a 
railroad  company  from  sounding  any  whistles, 
but  expressly  provides  that  it  shall  not  be  pro- 
hibited from  giving  signals  necessary  for  the 
protection  of  life  and  property,  in  no  way  af- 
fects the  duty  on  the  part  of  the  company  to 
give  the  signals  of  the  approach  of  trains  to  a 
crossing  prescribed  by  Acts  1878,  p.  173»  c.  77, 
as  amended  in  1881  (Laws  1881,  p.  590,  c.  85), 
and  carried  into  Bums*  Ana.  St  1901,  |  6307. 
-Id. 

The  fiftilure  of  the  employ^  of  a  company 
operating  a  train  to  give  signals  of  Its  aiH 


proach  to  a  highway  ctosting,  thereby  indae- 
ing  a  traveler  to  approach  within  an  nasafe 
proximity  to  the  crossing  when  the  train  pass- 
ed, causing  his  horse  to  become  nunanageaUe, 
is  negligence  rendertac  it  liable  for  the  Injnries 
sustaiued. — Id. 

Where,  because  of  the  location  of  an  en- 
gine  backing  a  train  in  the  direction  of  a  crosv 
ing,  signals  by  the  engineer  could  not  have  been 
heard  at  the  crossing,  it  was  the  duty  of  the 
employes  In  charge  of  the  train  to  give  warning 
in  some  other  way  of  the  train's  approach.— Id. 

The  object  of  requiring  railroad  companies 
to  give  signals  of  the  approach  of  traiuR  to 
highway  crossings  is  not  merely  to  prevent  col- 
lisions with  travelers,  but  to  enable  them  to 
avoid  the  danger  arising  from  coming  in  close 
proximity  to  passing  trains.— Id. 

[o]    (App.  iMO 

In  an  action  a^lnst  a  railroad  con^iany 
for  injuries  at  a  crossing,  a  complaint,  alleging 
that  defendant  was  rannlng  a  freight  train  la 
the  city,  that  at  a  certain  street  the  train  was 
stopped  and  divided  so  as  to  open  the  street, 
that  while  plaintiff  was  crossing  the  tracks 
along  the  line  of  the  sidewalk  a  section  of  the 
train  was  carelessly  and  negligoitly.  suddenly, 
and  violently  pushed  backwards  without  the 
rin^ng  of  the  bell  or  signal  of  any  kind,  and 
without  say  one  at  the  rear  of  the  trala  to 
warn  travelers,  whidi  resulted  in  platntitTs  In- 
jury, an  ordinance  of  nuch  dty  forbidding  the 
moving  of  any  train  backward  without  a  look* 
oat  at  the  rear  and  the  ringing  of  Hie  bell  stat- 
ed a  cause  of  action.- Pittsburgh,  O.,  C  &  St 
L.  Ry.  Co.  T.  McNeil,  84  Ind.  App.  310,  69  N. 
E.  471. 

A  dty  ordinance  requiring  the  engine  bell 
to  be  ringing  when  a  train  Is  rannlng  back- 
watds  within  the  city  limits,  aad  a  *nookout" 
to  be  statioaed  at  the  rear  end  of  such  train 
to  avoid  acddents,  Is  vi<dated  by  those  in 
charge  of  a  freight  train,  which  Is  cat  in  two 
at  a  street  crossing,  pushing  a  portion  of  the 
train  backward  over  the  crossing  without 
warning,  In  order  to  couple  It  with  the  section 
on  the  opposite  side  of  tiie  croesing.— Id. 

[p]     (Snp-  IMG) 

The  action  of  a  railroad  in  kicking  a  string 
of  detached  cars,  with  much  force,  and  with- 
out any  notice  or  warning,  over  the  croesing 
of  a  public  street,  is  actionable  negligence, 
with  respect  to  a  pedestrian  who  is  struck  and 
run  over  by  the  cars.— CSiicago  Terminal  Trans- 
fer R.  Co.  T.  Walton,  74  N.  B.  988»  166  Ind. 
642. 

Fob  Cases  nunc  Othxb  States, 

See  41  Cfenr.  Dig:  B.  R.  K  968-1001. 
1003. 

See,  also,  S3  Cyc.  pp.  956-^70;  note,  8  L. 
R.  A.  (N.  S.)  778. 

1 318.  —  VlolativM  of  statrntea  or  ov 

dlnutoea. 

Pleading,  see  post,  {  344. 
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[s]  The  failure  of  a  railroad  company  to  ring 
the  bell  and  blow  the  whistle  on  approaching 
a  crossing,  aa  required  by  statute,  is  negligence 
per  se.— (Sup.  1885)  Chicago  &  E.  I.  R.  Co.  t. 
Boggs,  101  Ind.  522,  61  Am.  Rep.  761;  (1885) 
Cincinnati.  H.  &  D.  R.  Co,  v.  Butler,  103  Ind. 
81,  2  N.  E.  138:  (1891)  Baltimore  &  O.  &  C. 
R.  Co.  V.  Walbom,  127  Ind.  142,  26  N.  E.  207; 
(App.  1893)  Cincinnati,  I.,  St  L.  &  C.  Ry. 
Co.  V.  Grames,  8  Ind.  App.  112,  34  N.  E.  613, 
37  N.  E.  421:  (Sup.  19(W)  Greenawaldt  v. 
Lake  Shore  &  M.  S.  Ry.  Co.,  165  Ind.  219,  74 
N.  E.  1081:  (App.  1906)  New  York,  C.  &  St 
L.  R.  Co.  T.  Bobbins.  76  N.  E.  804,  88  Ind. 
App.  172. 

[b]  (S«*.18»l) 
Where  the  serraiits  of  a  railway  company 
approach  a  croaring  without  ringing  the  bell  as 
Rqnired  by  statute,  they  are  guilty  of  auch 
negligence  as  renders  the  company  liable  for 
the  death  of  a  person  crossing  tiie  track  at  a 
street  crosdng,  if  the  deceased  was  without 
fsolt  or  negllgrace.— Baltimore.  O.  A  G.  Ry. 
Go.  T.  Walboni,  127  Ind.  142,  26  N.  E.  2p7. 

[el  (App.  1893) 
A  violation  of  a  dty  ordinance  requiring 
tninmen  to  sound  the  engine  bell  on  approach- 
Inn  a  street  crossing,  and  keep  it  ringing  til) 
the  crossing  is  passed,  ts  negligence  per  se. — 
Louisville,  N.  A.  &  G.  Ry.  Go.  t.  Davis,  83  N. 
K  451,  7  Ind.  App.  222. 

m  (App.  1896) 
Rev.  SL  1894,  {  5308  (Rev.  St.  1881,  S 
4021),  makes  a  railroad  company  liable  in  dam- 
ages to  any  person  who  shall  be  injured  in 
person  or  property  by  reason  of  its  omission  of 
the  signals  required  to  be  given  at  highway 
crossings  by  section  5307,  Rev.  St.  1894  (Rev. 
St.  1881.  f  4020),  and  a  failore  to  give  such 
■ignais  is  negligence  per  se.— I^ttaburg,  C,  G.  & 
St  L.  Ry.  Co.  T.  Shaw,  15  Ind.  App.  173,  43 
N.  E.  057. 

[•]  (Sap.  1901) 
The  failure  on  the  part  of  a  railroad  eom- 
pftoy  and  Its  servants  to  obey  a  ci^  ordinance 
uaUng  it  the  duty  of  persons  in  charge  of  a 
fflorlnc  locomotive  to  ring  a  bell  attached 
tiiereto,  and  providing  that  no  train  shall  be 
ran  backward  without  a  watchman  on  the  rear 
thereof  is  negligence  per  se,  and  the  company 
Is  UaUe  for  injuries  resulting  therefrom,  un- 
lesB  excused  1^  the  contributory  negligence  of 
the  injured  party.— Baltimore  &  O.  S.  W.  Ry. 
Go.  V.  Peterson.  69  N.  B.  1044,  166  I^d.  864. 

[f]     (App.  1904) 

Violation  by  a  railroad  company  of  city 
ordinance  enacted  under  Bums*  Ann.  St.  1894. 
I  3541,  snbd.  42.  authorizing  cities  to  regulate 
the  speed  of  trains  and  provide  for  the  safety 
of  citizena  from  the  running  of  trains,  requir- 
ing it  to  have  a  watchman  upon  the  rear  car 
of  a  train  running  backwards,  limiting  the 
speed  of  trains,  and  requiring  the  ringing  of 
the  bell,  is  negligence  per  se.— Baltimore  &  O. 


S.  W.  R.  Co.  T,  Reynolds,  71  N.  E.  260,  33 
Ind.  App.  219. 

M  (App.  1908} 
The  requirement  that  railroad  companies 
give  signals  of  the  approach  of  a  train  to  a 
highway  crossing  Is  to  notify  travelers  on  the 
highway  of  the  presence  of  the  locomotive  that 
they  may  protect  themselves  at  the  crossing, 
and.  if  tile  traveler  knows  of  the  approach  of 
the  locomotive  before  be  attonpts  to  cross  and 
In  time  to  avoid  a  iwllirion,  the  failure  to  sound 
the  signals  la  immaterial.— Baltimore  &  O.  S. 
W.  R.  Co.  T.  Abegglen.  41  Ind.  App.  803,  84 
N.  B.  666. 

Fob  Cases  pbou  Otheb  States, 

See  41  Cent,  Dig.  R.  R.  H  1002,  1004, 
1005. 

Bee,  also,  33  Ore.  pp.  967-970;  note,  69 
a  0.  A.  6. 

1314.  Obstraetiom  «f  rUm  o*  keailBC. 

Duty  of  traveler  where  view  or  hearing  la  ob- 
structed, see  post,  I  328. 
Questions  for  jury,  see  post,  |  860. 

M  (APP.19M) 

It  Is  not  negligence  with  respect  to  a  trav- 
eler on  a  crossing  for  a  railroad  to  maintain 
buildings  on  its  right  of  way  reasonably  neces- 
sary for  the  prosecution  of  its  business.— 
Evansville  A  T.  H.  B.  Co.  v.  Clement^  70  N. 
E.  554,  32  Ind.  App.  659. 

Fob  Cases  fbom  Otoeb  States, 
See  41  Cent.  Dig.  R.  R.  |  965, 
See,  also.  33  Gyc  p.  966. 

S  315.  Bate  o£  spMa. 

Instnicti<His,  see  post  S  8S1. 
Pleading,  see  post,  |  844. 
Prorimate  cause  of  Injnry,  see  post  I  88T. 
Questions  for  Jury,  see  post,  i  850. 
Validity  ot  act  regulating  speed,  see  ante,  | 
223. 

Willful  injury,  see  post  I  889. 

Fob  Casks  fkou  Otheb  States, 

See  41  <^ifT.  Dig.  B.  R.  H  1006-1012. 
See,  also,  SS  Qyc.  pp.  971-977. 

$316.  —  Xb  gtmmnlL 

[a]  (8«p.U80> 

The  rate  of  speed  at  wUch  a  train  la  run- 
ning at  a  crossing  may  be  considered  1^  tiie 
jury  as  an  element  in  determining  the  question 
of  negligence.- Terra  Haute  ft  I.  B.  Co.  v. 
Clark.  78  Ind.  16a 

[b]  (Siip.U8» 

The  company  Is  not  bound  to  stop  Its 
trains  nor  slacken  their  speed,  on  approaching 
public  crossings,  and  a  traveler  who  attempts 
to  cross  must  be  held  to  he  aware  of  this  rule, 
and  act  with  r^erence  to  It— Ohio  &  M.  By. 
Co.  T.  Walker,  113  Ind.  196.  16  N.  B.  284,  8 
Am.  iSt.  Rep.  638. 
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[e]  (Snp.  1898} 
It  is  proper  to  chni^e  tliat  the  Jury  moBt 
detennioe  from  all  the  circumstances  whether 
the  rate  of  speed  of  the  train  at  the  crossing 
vas  nnreasonablr  high;  that  a  very  high  rate 
of  speed  might  be  allowable  tn  a  thinly-settled 
part  of  the  country,  where  but  few  persons 
have  occasion  to  cross  the  track,  while  the  same 
rate  of  speed  through  a  city  or  village,  where 
many  persons  have  occasion  to  cross  the  traclc, 
might  be  so  dangerous  as  to  constitute  negli- 
gence.—Chicago,  St.  L.  &  P.  R.  Co.  V.  Spllker, 
134  Ind.  380,  33  N.  E.  280,  34  N.  E.  218. 

[d]  <Sap.  IMK) 

The  frequent  use  of  a  mral  highway  cross* 
Ing  where  no  impediment  of  progress  is  shown 
does  not  of  itself  make  the  running  of  trains 
thereover  at  a  high  rate  of  speed  negligence. — 
Lake  Shore  &  M.  S.  By.  Co.  r.  Barnes,  1^ 
Ind.  7,  76  I>r.  E.  629,  8  L.  B.  A.  (N.  S.)  778. 

There  being  no  statute  regulating  the  rate 
of  speed  at  which  a  railroad  train  may  pass 

over  a  highway  crossing  in  the  country,  it  Is 
not  negligence  per  se  for  such  railroads  to  run 
their  trains  over  country  crossings  at  any  speed 
they  choose  consisteut  with  the  safety  of  the 
persons  and  property  in  their  charge.--Id. 

Fob  Cases  fboh  Otheb  States, 

See  41  Gent.  Dio.  R.  B.  H  1006-1008. 
See,  also,  S3  C^.  p.  971. 

1317.  _  VlolAtloHa  of  BtrntatM  or  or- 

Pleading,  see  post,  }  344. 

[a]    (Sap.  1875) 

It  is  negligence  to  run  a  train  of  cars  in  a 
city  with  twice  the  rapidity  allowed  by  a  city 
ordinance,  and  without  ringing  the  bell*  sound- 
ing the  whistle,  or  giving  any  signal  of  ap- 
proach.—St.  Louis  &  S.  E.  By.  Co.  t.  MathisA, 
50  Ind.  65. 

IbJ    (Sap.  1S92) 

The  fact  that  defendant  and  others  had 
never  been  prosecuted  for  violations  of  a  city 
ordinance  regulating  the  speed  of  trains  in  the 
city  limits,  and  that  practically  the  same  had 
become  obsolete,  constituted  no  defense  to  an 
action  for  injuries  received  at  a  crossing,  caus- 
ed by  its  violation.— Cleveland,  C,  C.  &  I.  Ry. 
Co.  T.  Harrington,  131  lud.  426.  30  N.  E  S7. 

[e]  (S«p.  1893) 

The  Aict  that  a  city  ordinance  forldds 
the  running  of  trains  in  certain  parts  of  th« 
city  in  excess  of  a  certain  rate  of  speed  di>es 
not  authorize  the  railroad  company  to  run  its 
trains  In  parts  of  the  city  not  specified  In  the 
ordinance  "at  any  rate  of  speed  necessarily  re- 
quired by  the  business  of  the  company,"  as  it 
is  the  duty  of  snch  company  to  run  its  trains  in 
a  dty  in  such  manner  as  to  have  due  regard  to 
tJie  safety  of  the  people  who  cross  its  track,  ac- 
cordins  to  the  drcumstances  of  each  case.— 
Chicago.  St  U  ft  P.  B.  Oo.  T.  Spllker.  184 
Ind.  380.  33  N.  E.  280,  34  N.  B.  21& 


[d]    (App.  ISM) 

Evidence  that  a  train  was  being  mn 
throogh  a  city  at  a  rate  of  speed  prohibited 
by  ordinance  shows  negligee.— Slilrk  v.  Wa- 
bash B.  Co.,  14  Ind.  App.  126,  42  N.  E.  660. 

Fob  Cases  raoic  Otheb  States. 

See  41  Ctam.  Dio.  B.  B.  H  1009-1012. 
See,  also,  88  Qyc.  p.  976. 

1 318.  Meuia  of  ooBtrolUac  tnlma. 

ta]  (B«p.l875> 

It  is  negligence  to  run  a  train  of  cars 
when,  because  of  the  coldness  of  the  weather, 
all  the  employ^  on  the  train  are  upon  the  en- 
gine, and  the  only  meuu  used  for  checking  or 
stopping  tlie  tndn  are  such  as  can  be  com- 
manded and  nsed  by  the  engineer.— St  Louis, 
&  S.  B.  Br.  Go.  T.  Mathlas,  SO  led.  65. 

Fob  Cases  fbok  Otheb  States, 
See  41  Cent.  Dio.  B.  B.  |  1013. 
See,  also,  33  Gyc  p.  977. 

$319.  PreeantlOHS  mm  to  pevaoM  seem  at 
or  near  eroealac. 

Frightening  animals  by  irignals,  see  ant^  |  306. 

Instructions,  see  post^  |  3S1. 

Qnestlons  for  jury,  see  post  i  330. 

Right  to  rely  on  precautions,  see  post,  i  .330. 

Fob  Cases  fboic  Othkb  States, 

'See.  41  Cent.  Dio.  R.  R.  H  1014-1019. 
See.  also,  33  Cyc.  pp.  977-^79k 

1320.  —  Im  iiMieraL 
[a]     (Bap.  1898) 

A  Statement  by  trsln  hands  to  the  driver 
of  a  vehicle  that  the  train  would  not  pull  ont 
for  some  time  to  come  is  not  an  assurance 
against  any  contingency  except  the  mo^ng  of 
the  train;  and  in  an  action  for  personal  In- 
juries sustained  by  being  thrown  from  a  wagon 
while  driving  over  the  railroad  crossinib  owing 
to  the  fact  that  plaintiff's  horse  was  frightened 
Igr  the  sudden  escape  of  steam  from  the  safety 
valve,  the  company  cannot  be  held  liable  on  the 
theoiT  that  it  was  negligence  to  invite  the  driv- 
er to  cross  the  track,  where  there  is  no  evi- 
dence tliat  the  train  hands  were  aware  that  tiie 
steam  pressure  was  at  the  point  of  escaping 
through  the  safety  valve.— Louisville,  N.  A.  & 
C.  R7.  Co.  t.  Schmidt  134  Ind.  16,  83  N.  E. 
774. 

Fob  Gases  fbou  Otheb  States, 

See.  41  Okkt.  Dig.  B.  B.  H  1014-1016, 
1019. 

See,  also,  33  Cyc  p.  977. 

fSXl.  OUldrea. 

[a]  (Sap.  1888) 
In  an  action  for  the  killing  of  plaintiff's 
son,  evidence  that  the  Ixiy,  engaged  in  hauling 
wheat  was  reclining,  awareatly  asleep  on  the 
wagon  slowly  approaching  up  hiU  toward  the 
railroad;  that  Iw  was  well  acquainted  with  the 
crossing  where  trains  were  visible  from  the 
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road  for  1,000  feet ;  that  the  engineer,  not  see- 
ins  Atiy  driver,  gave  the  danger  Blgnals,  and, 
when  he  apprehended  that  the  wagon  would 
not  be  halted,  used  every  endeavor  to  stop  the 
train,  in  which  he  raoceeded  bo  Ear  that  the 
train  ran  past  the  crossing  only  about  50  yards, 
—does  not  show  either  willful  injury  or  negli- 
frence  OD  the  part  of  the  railroad.— Indiana,  B. 
k  W.  By.  Co.  T.  Wheeler,  115  Xnd.  253,  17  N. 
E.  563. 

[bl  (Sap.  1900} 
A  boy  9  years  old,  not  being  presnined  to 
he  non  sul  juris,  a  complaint  in  an  action 
brouRht  by  him  to  recover  for  injuries  received 
hy  being  strucit  by  defendant's  locomotive  at  a 
street  crossing,  alleging  that  the  engineer  saw 
him  on  the  track  in  time  to  stop  the  engine  be- 
fore reaching  him,  and  that  he  was  injured 
without  hie  negligence,  was  insufficient;  it  not 
■ppearing  that  the  boy  was  not  aware  of  hia 
rlaneer.  or  that  the  engineer  was  not  warranted 
in  preKuming  that  he  would  step  from  the  track 
in  time  to  avoid  injury.— Cleveland,  C,  C.  & 
St.  L.  Ry.  Co.  V.  Elee,  56  N.  B.  234,  154  Ind. 
430. 

Fob  Caseb  rBOU  Othxe  States, 
See  41  Cent.  Dig.  R.  R.  {  1017. 
See,  atao.  33  Gyc  p.  979. 

1 813.  OoBtrlbntoTT  MslismM  p«r« 
■on  Injured. 

Admisnibility  of  evidence,  see  peat,  |  347. 
ToDtributory  negligence  of  owner  or  driver  of 
vehicle  impntable  to  occnpant,  see  Neozi- 

0E5CB.  S  03. 
Contributory  negligence  of  parent  or  custodiait 
imputable  to  child,  see  Negligence,  §§  &4- 
96. 

Injury  avoidable  notwithstanding  contribatory 

negligence,  see  post,  8  338. 
Instructions,  see  post,  S  351. 
Negativing  in  pleading,  see  post,  |  844. 
Presumptionri  and  burden  of  proof,  see  itos^  { 

346. 

Qnestions  for  jury,  see  post,  |  350. 
Sufficiency  of  evidence,  see  post,  |  848. 

Fob  Cabbs  fbou  Other  States, 

Sec  41  Cent.  Dig.  XI.  R.  H  1020-1089. 
See,  also,  33  Cye.  pp.  981-1041. 

I3S4.  —  Care  la   (olnc   «a  or  bmv 
traolu  in  ceneimL 

M  (Sap.  1886) 
Where  a  person  abont  to  cross  a  railroad 
has  knowledge  that  the  crossing  is  peculiarly 
dangerous  be  must  exercise  the  most  rigid  pru- 
dence and  extraordinary  caution.— Indiana,  B. 
A  W.  Ry.  Co.  v.  Greene,  6  N.  E.  603,  106  Ind. 
27%  65  Am.  Sep.  736. 

[b]    (S«p.  1890) 
Where  a  woman  was  injured  by  a  horse 
which  she  was  riding  taking  fright  at  a  hand 
car  left  in  tbe  road,  the  fact  that  she  knew 
of  the  position  of  the  hand  car  does  not  neces- 


sarily prove  that  she  was  guilty  of  contribu- 
tory negligence  in  trying  to  pass  it.— Ohio  & 
M.  Ry.  Go.  T.  Trowbridge,  126  Ind.  891,  26  N. 
£.  64. 

[c]    (Sup.  1891) 

The  law  requires  that  a  person  approach- 
ing a  railway  crossing  on  a  public  highway 
shell  use  ordinary  care  to  avoid  injury. — Cleve- 
land, C.  C.  &  I.  Ry.  Ca  t.  Harrington,  80  N. 
E.  37,  131  Ind.  426. 

[fl]    (App.  1893) 

Plaintiff  left  his  horse  standing  unhitched 
at  the  sidewalk  about  30  feet  away  from  the 
crossing,  where  it  had  frequently  been  left 
standing  before,  while  plaintiff  went  to  the 
door  of  a  store  a  few  feet  away.  When  the 
horse  became  frightened  by  the  steam  of  an 
approaching  train,  plaintiff  took  hold  of  it. 
before  it  moved  from  the  place  where  it  had 
been  left,  and  held  on  to  it  until  he  was  drag- 
ged some  distance.  Beld,  that  pbilntiff  was 
□ot  guilty  of  contributory  negligence,  though 
a  city  ordinance  made  it  unlawful  to  leave  a 
horse  standing  unhitched  on  a  street. — Louis- 
ville, N.  A.  &  G.  R.  Co.  T.  DaviB,  7  Ind.  App. 
222.  83  N.  B.  451. 

ttl  (APP.18M) 

A  rallioad  erouAng  In  a  place  of  danger, 
and  one  who  does  not  exercise  dverr  sense  or 
faculty  to  protect  himself  from  possible  injury 
before  attempting  to  cross  cannot  be  said  to 
have  exercised  due  care.  Self-preservation  la 
the  first  and  greatest  lav  ot  nature,  and  ordi- 
narily it  will  lead  to  the  employment  of  all  tbe 
precautioiia  whidt  tbe  sittution  naturally  sug- 
gesta  to  an  indtvidnal  in  danger  of  harm.  It 
Implies,  not  only  the  doing  those  things  which 
an  wdinarily  pradent  man  wonlcl  do  vnder  like 
clrcnmstances.  but  the  doing  of  every  practica- 
ble and  available  thing  within  his  power  which 
the  law  says  he  should  do.  And  it  is  no  ex- 
cuse that  he  did  all  that  an  ordinarily  prudent 
man  would  have  done  onder  like  drcnmstances, 
unless  the  things  done  were  all  the  law  de- 
clares an  ordinarily  prudent  man  would  have 
done.  It  is  the  law  that  measures  the  du^, 
for  a  prudent  man  may  do  that  which  tbe  law 
forbids,  or  he  may  omit  to  do  that  which  the 
law  enjoins,  nevertheless  tbe  doing  of  the  one 
or  tbe  omission  of  the  other  b  n^llgence.  The 
most  prudent  men  are  not  always  exempt  from 
carelessness,  and,  when  actually  negligent,  the 
law  attaches  the  same  consequences  to  their 
conduct  as  to  similar  conduct  in  others.— Cin- 
cinnati, St  L.  &  G.  Ry.  Co.  v.  Orames,  34 
N.  E.  613,  87  N.  B.  421,  8  Ind.  App.  112. 

[f]  (Sop.  1895) 
Where  one  approaches  a  railroad  grade 
crossing,  it  is  his  duty  to  proceed  with  caution, 
and,  if  he  attempts  to  cross,  be  must  assume 
that  there  is  danger,  and  act  with  ordinary 
care.— Smith  v.  Wabash  R.  R.  Co.,  40  N.  E. 
270,  141  Ind.  92. 
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[g]  The  care  to  be  ejercised  by  a  traveler  on 
a  highway  approaching  a  railroad  crossing  ia 
not  diminished  by  reason  of  the  enactment  of 
Acts  1899,  p.  58  (section  359a,  Bums*  Ann.  8t 
1901),  making  contribntory  negligence  an  af- 
firmative defense.— (App.  1904)  Pittsburgh,  C, 
O.  &  St  L.  Ry.  Go.  t.  West,  34  Ind.  App. 
69  N.  E.  1017 ;  (1900)  Same  t.  Reed,  86  Ind. 
App.  OT,  75  N.  E.  50. 

[b]    (App.  1M4) 

Recovery  cannot  be  had  for  death  of  a  pez^ 
BOO  killed  in  collision  of  his  team  with  a  train 
at  a  crossing,  though  signals  were  not  given, 
where  he,  when  at  any  point  wi^in  40  feet 
of  the  track,  could  have  heard  or  seen  the 
train;  Bums*  Rev.  St.  1901,  |  869a,  making 
contributory  negligence  a  matter  of  defense,  in 
no  way  relieving  a  traveler  of  his  duty.— Pitts- 
buigh,  a,  O.  &  St.  L.  Ry.  Co.  t.  Wes^  09  N. 
E.  1017,  34  Ind.  App.  95. 

D1  (App.  1906) 
The  fact  that  a  married  woman  is  riding 
with  her  hasband,  who  has  entire  control  of 
the  team  while  attempting  to  cross  a  railroad 
track,  does  not  relleTe  lier  of  the  Antj  of  exer- 
cising care  for  her  own  safety  in  avoiding  dan- 
ger from  passing  trains.— New  York,  G.  &  St 
L.  R.  Co.  t.  Bobbins,  76  N.  E.  801.  38  Ind. 
App.  172. 

Ul  (App-IWT) 

A  traveler  approaching  a  railroad  eras- 
ing, upon  a  public  highway,  Is  required  to  vse 
ordinary  care  to  avoid  injuries;  snch  care  be- 
ing that  which  a  reasonable  and  prudent  man 
would,  or  should,  use  under  the  same  or  similar 
drcumstances.— Baltimore  &  O.  S.  W.  Ry.  Co. 
v.  Rosborough,  40  Ind.  App.  14,  80  N.  E.  869. 

Pc]    (App.  1908) 

A  traveler  approaching  a  railroad  crossing 
must  exercise  the  same  vigilance  to  protect  him- 
self that  the  operatives  In  charge  of  an  ap- 
proaching train  must  exercise  to  avoid  injuring 
him,  and  a  failure  to  exercise  such  vigilance  on 
the  part  of  either  is  negligence  in  the  party 
thus  failing  to  do  hla  duty.— Lake  Shore  &  M. 
S.  Ry.  Oo.  T.  Brown,  41  Ind.  App.  435,  84  N. 
B.  25. 

D]  (APP.1M8) 
One  crossing  a  street  on  which  trains  and 
street  cars  are  operated  is  bound  to  know  that 
the  crossing  Is  a  phice  of  danger,  and  to  avoid 
being  gnllty  of  contribntory  n^Ugence  he  la  re- 
qoired  to  exerdae  such  care  as  an  ordinarily 
cautious  person  would  nse  under  similar  cir- 
cumstances to  avoid  iojury.— Lowden  v.  Penn- 
sylvania Cio.,  41  Ind.  App.  614,  82  N.  E.  941. 

B^B  Cases  ntoH  Other  Sutes, 

See  41  Cent.  Diq.  R.  R.  ff  1020-1025, 
1028. 

See,  also,  83  Gye.  pp.  981-902;  notes,  3 
Lu  B.  A.  (N.  S.)  196.  4  L.  R.  A,  (N.  S.) 

521. 


S  325.  —  Care  reqnirefl  of  oUldrem  aai 
others  under  disability. 

Questions  for  jury,  see  jfost,  $  350. 
Suffideu^  of  evidence  see  post,  |  848^ 

[a]    (Snp.  UU) 

A  child  seven  years  old  Is  not  guilty  ti 
negligence  preclndiiv  a  recovery  by  her  fadier 
for  her  death  in  crooring  the  track  where  it  ap- 
peared that  the  train,  which  was  being  ran 
backward  and  wtilch  ran  over  the  child,  was 
obscured  from  view  by  reason  of  another  train 
on  the  track  nearest  to  her,  and  the  train  near* 
mt  backed  off  the  street,  giving  an  opportunity 
to  cross.— Lotiisvlile,  N.  A.  &  C.  Ry.  Co.  t. 
Rash,  26  N.  E.  1010,  127  Ind.  645. 

[b]    (Sap.  189t) 

Mental  absorption  or  reverie  Induced  by 
grief  or  biiainesB  will  not  excuse  the  omission 
of  the  duty  to  look  and  listeu  before  crossing 
a  railroad  track.— Sfann  v.  Belt  Railroad  ft 
Stockyard  Co..  26  N.  B.  810, 128  Ind.  138. 

[cl  (Sup.  18U) 
Where  a  boy  11  years  old  has  been  stand- 
ing in  the  rain  15  minutes  while  a  train  was 
switched  back  and  forth  across  a  street  finally 
coming  to  a  stop  with  an  opening  of  coupling 
directly  opposite  where  he  stood,  it  is  not  neg- 
ligence for  him  to  pass  between  the  coupled 
cars,  be  having  seen  the  engineer  leave  his 
engine,  and  being  directed  to  pass  through  snch 
opening  by  the  flagman  in  charge  of  the  croaa- 
ing.— Cleveland,  C,  C.  &  St  L.  Ry.  Co.  T. 
Keely.  138  Ind.  600,  37  N.  E.  406. 

[dl  (App.  1896) 
A  diild  12  years  of  age  and  of  average  In- 
telligence for  that  age  most  be  presnmed  to 
have  known  that  It  was  dangerous  to  cross  a 
railroad  track  in  front  of  a  moving  train,  and 
that  care  most  be  used  to  void  being  8tm<^— 
Shirk  V.  Wabash  R.  Ca,  42  N.  E.  656,  14  Ind. 
App.  126. 

In  an  action  for  injuries  in  a'  crossing  ac- 
cident though  the  jury  found  that  plaintiff 
was  but  12  years  of  age  and  a  child  of  imma- 
ture years,  she  was  not  entitled  to  recover 
where  It  appeared  that  she  stepped  on  the 
track  Immediately  ia  front  of  a  moving  train 
which  she  could  have  seen  If  she  had  looked  or 
heard  if  she  had  listened.— Id. 

In  an  action  against  a  railroad  company 
for  injuries  to  a  12  year  old  child  at  a  public 
crossing,  it  appears  that  the  train  was  being 
run  at  a  negligent  rate  of  speed,  but  that  the 
betl  was  rung  and  whistle  blown  as  it  ap- 
proached the  crossing;  that  plaintiff,  when 
within  five  feet  of  the  track,  could  have  seen  the 
train  approachlLg.  Beld,  that  the  plalutUC 
was  guilty  of  contributory  negligence.— Id. 

M    (flap.  UOO 

A  complaint  for  the  wrongftd  death  of  an 
infant  by  a  locomotive  at  a  street  emadnft 
whldi  alleges  tliat  decedent  was  waititog  to  ooss 
the  railroad  tracks  as  soon  as  a  freight  train 
moving  in  the  opposite  direction  from  the  loco- 


This  Diceat  is  oompiled  on  tke  lUy-Nnmber  Syatem.  For  axpUnatloB,  ■••  pass  UL 


Digitized  by 


Google 


{836         C8 1°^  Olc.-Pap>  1081         BAILKOADS,  X  (F). 


Botire,  and  obscuring  the  view  and  dzowning 
the  noise  thereof,  iltonld  move  ofE  of  the  enn- 
lug,  and  that  as  soon  as  this  happened  decedent 
itiirted  to  cross  the  track,  without  notice  or 
weminff  of  the  approadt  of  the  locomotlTe,  and 
without  fault  or  carelessneM  on  hie  part,  when 
he  was  Injured,  etc.,  does  not  exhibit  contribu- 
torj  negligence  renderiog  it  demurrable.— Cleve- 
laod,  C  C.  &  St  L.  By.  Co.  t.  Miles,  70  N.  EX 
985,  162  Ind.  646. 

Fob  Cases  fbou  Otber  States, 

See  41  Cent.  Dig.  R.  R.  §§  102ft-103fl. 
See,  also,  33  Cyc.  pp.  992-990. 

1 886.  —  Use  of  defeetlTe  or  obatraotod 

OTOSSlllCS. 

[*I  (App.  1897) 
One  who  is  driving  over  a  railroad  crossing 
1>  Dot  required  to  use  extraordioary  care  to 
avoid  injury  from  defects  Id  the  crossing,  hut  be 
b  reqaired  to  be  careful  in  proportion  to  the 
danger  of  which  he  baa  linowledge.— Seybold  v. 
Terre  Haute  &  I.  R.  Co.,  46  N.  E.  1054,  18  Ind. 
App.  367. 

A  special  rerdict  in  en  action  for  personal 
injDiiee,  based  on  Horner's  Rev.  St.  1897,  {  2903 
(Rev.  St  1S94,  S  5153),  requiring  a  railroad  com- 
pany constructing  its  tracks  over  a  highway  to 
natore  it  to  its  former  condition,  and  not  impair 
its  usefniness  or  safety,  found  that  the  company 
bad  raised  the  highway  7  feet  and  left  it  with  a 
width  of  from  12  to  15  feet  with  unguarded 
ilopiog  sides  and  a  sloping  surface,  and  a  ridge 
In  the  center ;  that  at  the  time  of  the  injury,  it 
was  covered  with  snow  and  ice ;  that,  when  In- 
jured by  the  sliding  of  the  rear  wheels  of  his 
wagon  down  one  side  of  the  embankment,  plain- 
tiff was  on  top  of  a  load  of  wood,  and  was  try- 
ing to  stop  the  slipping  by  using  the  brake ;  that 
Us  horses  were  gentle;  but  that  the  wagon 
tires  were  old  and  rounded  off  at  the  edges,  and 
idaintiff  knew  the  condition  of  the  road.  Held 
to  show  that  pl^ntiff  was  not  guilty  of  contribu- 
tory negligence.— Id. 

m  (Sbp.1900) 
A  complaint  for  injuries  alleged  that  the 
defendant  negligently  permitted  its  train  to  ob- 
atrnct  a  street  over  which  plaintiff  desired  to 
paaa  to  reach  a  point  where  "pressing  business" 
demanded  Us  attention;  that  the  obstruction 
was  of  such  an  extent  that  he  could  not  pass  it 
witbont  great  Inconvenience,  and,  in  order  to 
pass  orer  defendant's  tracks,  he  got  upon  a  flat 
car  and  In  the  darkness  of  the  night  leaped  to 
the  ground,  and  was  injured.  Held,  that  the 
canplaiut  was  demnrrable  on  the  ground  that  It 
■bowed  contributory  negligence  on  plaintiff's 
part,  though  defendant's  employes  in  charge  of 
the  train  violated  Buma*  Rev.  St.  1894,  S  2291, 
(Rev.  St  1881,  S  2170;  Homer's  Rev.  St.  1897, 
f  2170),  requiring  the  opening  of  trains  standing 
at  crossings.— McCollum  v.  Cleveland,  C,  C.  & 
St  L.  Ry.  Co.,  55  N.  B.  1024, 164  Ind.  97. 

[c]    (Sw.  IMS) 

Since,  by  virtue  of  Burns'  Rev.  St  1901,  g 
S153,  a  railway  is  imperatively  enjoined  on  in- 


tersecting an  established  highway  to  restore  the 
highway  to  its  former  state,  or  in  a  sufficient 
manner  not  to  necessarily  impair  its  usefulness, 
a  railway,  and  not  a  traveler  on  the  highway, 
assumes  the  risk  to  travel  resulting  from  the 
former's  failure  to  observe  such  statutory  duty, 
and  the  traveler  is  answerable  only  for  his  con- 
duct in  dealing  with  the  defective  conditions  as 
he  finds  them.— Chicago,  I.  &  L.  Ry.  Co.  v. 
Leacbman,  69  N.  E.  253,  161  Ind.  612. 

One  driving  across  a  railway,  the  approach- 
es to  which  were  defectively  constructed,  was 
not  negligent  as  a  matter  of  law  In  attempting 
to  cross,  though  he  knew  It  to  be  unsafe  for  one 
to  ride  in  the  wagon  loaded  as  his  was,  and  knew 
that  the  only  way  in  which  he  could  safely  go 
over  the  crossing  was  to  leave  the  wagon  and 
walk  on  the  ground,  where  he  bad  encountered 
such  crossing  frequently  before,  and  by  the  ob- 
servance of  certain  precautions  had  always  safe- 
ly avoided  danger  by  riding  and  driving  in  his 
wagon,  and,  on  the  occasion  in  question,  light- 
ened his  load  by  causing  bis  family  to  get  out, 
set  the  brakes,  and  locked  the  wheels  of  his 
wagon,  and  stood  up  the  better  to  manage  and 
guide  bis  team  down  the  embankment — Id. 

A  railroad  company  being  bound  by  Bums' 
Ann.  St.  1901,  S  5153,  cl.  5,  to  restore  a  high- 
way, after  constructing  a  crossing  over  the  same, 
to  its  former  state  or  in  a  sufficient  manner  not 
unnecessarily  to  impair  the  usefulness  of  the 
highway  and  to  afford  security  for  life  and  prop- 
erty, assumed  risk  was  no  defense  to  an  action 
for  personal  injuries  alleged  to  have  been  caused 
by  the  railroad's  negligence  in  the  construction 
and  mainteDance  of  certain  aj^roacfaes  to  a 
highway  crossing. — Id. 

[d]  (App.  1904) 

In  an  action  against  a  railroad  for  death 
the  complaint  alleged  that  deceased  was  cross- 
ing the  tracks  of  defendant,  and  bad  reached 
one  of  the  two  parallel  tracks,  when  a  passenger 
train  stopped  on  the  further  track,  barring  the 
further  progress  of  the  deceased,  and  compelling 
him  to  stop  on  the  nearest  track;  that  the 
engine  of  the  passenger  train  made  a  loud  noise, 
and  that  another  train  on  the  track  on  which 
deceased  stood,  t>earing  no  light  and  giving  no 
signals,  tan  over  him.  Held,  thnt  it  did  not 
appear  that  deceased  was  chargeable  with  negli- 
gence,—Chicago  &  E.  R.  Oo.  v.  La  Porte,  71  N. 
E.  166,  33  Ind.  App.  691. 

[e]  (Svp.  1907) 

Where  a  traveler  voluntarily  and  with  a 
full  appreciation  of  the  danger  uses  a  defective 
crossing,  he  assumes  the  risk  of  injury.- Pitts- 
burgh, C,  C.  &  St  L.  B.  Co.  T.  Simons,  168 
Ind.  333,  79  N.  E.  911. 

Fob  Cases  fbou  Otheb  States, 

See  41  Cent.  Dio.  R.  R.  $S  1037-1042. 

See,  also,  33  Cyc.  pp.  996-999. 

8  327.  —  Dnty  to  stop,  look,  mmd  llstOH. 

Children  and  others  under  disability,  see  ante, 

5  325. 
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Eridence,  tee  post,  i  340. 
InstructionB,  see  poBt,  |  361. 
Queations  for  jatr.  Bee  poet,  {  850. 
Sufficiency  of  evidence,  see  post,  i  348. 

[a]  (Sop.  1870) 

It  is  the  duty  of  any  one  before  attempting 
to  pass  over  a  railway  crosaing  to  use  the  senaes 
of  sight  and  hearing,  where  available,  to  guard 
himself  from  injury,  and  where  the  use  of  either 
of  these  faculties  would  have  given  sufficient 
warning  to  enable  him  to  avoid  danger,  injury 
is  conclusive  proof  of  contributory  negligence. 
—BellefoDtalne  Ry.  Co.  v.  Honter,  83  Ind.  335,  Q 
Am.  Rep.  20L 

[b]  (Super.  18Ti> 

A  traveler  upon  the  highway  who  fails  to 
look  out  for  approaching  railroad  trains  is  guilty 
of  negligence,  and  cannot  recover  for  inju- 
ries received  by  a  collision  with  a  passing  train. 
—Stout  r.  Indianapolis  ft  St.  L.  R.  Ca,  Wils. 
80. 

[c]  A  traveler  on  a  public  highway  which 
crosses  the  railroad  track,  upon  approaching 
such  crossing,  is  bound  to  exercise  care  and 
caution,  by  looking  and  listening  for  approach- 
ing trains,  so  as  to  avoid  the  danger  of  a  col- 
lision.—(Sup.  1875)  Toledo,  W.  ft  W.  Ry.  Co.  v. 
Shnckman,  60  Ind.  42;  (1803)  Indianapolis,  D. 
&  W.  Ry.  Co.  T.  Wilson,  S3  N.  E.  793,  134  Ind. 
95 ;  (App.  1893)  Grand  Rapids  &  I.  R.  Co.  v. 
Cox.  35  N.  B.  183,  8  Ind.  App.  29. 

m  (Sap-lgra) 

Iq  an  action  against  a  railroad  company 
for  an  injury  causing  t^e  death  of  a  person 
while  passing  over  the  track  of  tiie  defendant 
at  a  highway  crossing,  it  was  held  that  It  was 
error  to  Instruct  the  jury  that  It  was  the  duty 
of  the  deceased  **to  make  such  use  of  his  eyes 
and  ears  and  all  hia  faculties  as  would  enable 
him  to  avoid  danger,  provided  the  managers  of 
the  mllroad  train  were  doing  their  duty;  if 
he  did  that  he  was  free  from  blame."— Toledo, 
W.  ft  W.  Ry.  Co.  T.  Shuckman,  60  Ind.  42. 

It  Is  the  duty  of  a  person  about  to  cross  a 
railroad  track  to  use  his  faculties  to  his  ut- 
most ability  in  proportion  to  the  danger  im- 
pending, whether  tiie  managers  of  the  railroad 
tr«in  are  d<^ng  their  duty  or  otherwise.— Id. 

[e]     (Sap.  1S80) 

A  man  driving  a  team  need  not  stop  sttU 
before  crossing  a  railroad  track.— Terre  Haute 
ft  I.  R.  Co.  V.  Olark,  73  Ind.  168. 

[t]     (Snp.  1886) 

A  person  about  to  cross  a  railroad  track, 
to  be  free  from  negligence,  must  take  such  pre- 
caution as  could  reasonably  be  expected  of  an 
ordinarily  prudent  person  under  like  circum- 
stances, but  there  may  be  circumstances  which 
excuse  the  taking  of  the  usually  necessary  pre- 
caution of  looking  and  listening.  No  one  is 
guilty  of  negligence  who  is  deceived  by  appear- 
ances likely  to  deceive  an  ordinarily  prudent 
man.— Chicago  &  E.  I.  R  Co.  T.  Hedges,  105 
Ind.  398,  7  N.  E.  801. 


[Cl  (Sup.  1888) 
Where  deceased  drove  on  the  track  rapidlj, 
and  could  have  seen  and  heard  the  approaching 
train  in  time  if  he  liad  looked  and  listened,  be 
will  be  deemed  negligenL — Coa&t  v.  Cincinoati, 
I.,  St.  L.  ft  a  Ry.  Co.,  114  Ind.  328.  10  .N.  E. 
63a 

[h]  (8«p.iS8») 

Where,  in  an  action  against  a  railroad  com- 
pany for  the  death  of  a  person  on  the  track, 
the  jury  found  that  the  Intestate  could  have  seea 
the  approaching  train  in  time  to  have  avoided 
the  injury  if  be  had  looked,  and  that  there  was 
nothing  to  prevent  his  seeing  the  train  when 
it  waa  two  hundred  feet  distant  from  the  cross- 
ing, if  be  had  given  attention  and  looked  in 
that  direction  when  he  was  nine  feet  away  from 
the  main  track,  the  fact  that  he  stepped  on  the 
track  immediately  in  front  of  a  moving  train 
raised  the  presumption  that  he  either  did  not 
look,  or  that  he  deliberately  took  the  risk  of  at- 
tempting to  cross  notwithstanding  the  approadi 
of  the  train,  and  In  either  case  a  recovery  could 
not  be  had.— Chicago  &  E.  I.  Ry.  Co.  T.  Hedges, 
20  N.  E.  530,  118  Ind.  5. 

[i]  (Sap.u») 

When  a  person  crossing  a  raiirosd  track  is 
injured  by  a  passing  train,  be  must  show  af- 
firmatively, by  a  preponderance  of  the  evideace, 
that  he  looked  and  listened  before  attempting  to 
cross  the  track,  and  that  be  was  not  guilty  of 
contributory  negligence,  though  the  train  was 
behind  time,  and  running  faster  thsn  usual.— 
Cincinnati,  I.,  St.  I*  ft  C  Ry.  Co.  v.  Howard, 
124  Ind.  280,  24  N.  E.  892,  19  Am.  St  Bep. 
90,  8  L.  R.  A.  693. 

W  (Sap.  1890) 
Where  one  approaching  a  railroad  cross- 
ing neglects  to  avail  himself  of  every  opportu- 
nity to  look  and  listen,  and  carelessly  ventures 
upon  the  track  and  is  injured,  such  couduct  is 
of  itself  sufficient  to  defeat  a  recovery, — Louis- 
ville, N.  A.  &  C.  Ry.  Co.  T.  Stommel,  120  Ind. 
35,  25  N.  E.  863. 

[k]    (Snp.  1891) 

In  an  action  against  a  railroad  company 
for  the  death  of  a  person  in  a  crossing  accident, 
it  appeared  that  for  a  quarter  of  a  mile  from  a 
croBsiog  defendant's  cars  were  visible,  but  the 
view  of  the  track  at  the  time  of  the  accident  was 
obstructed  by  a  freight  train  on  the  siding.  Do- 
ceased  was  familiar  with  the  locality,  and  knew 
it  to  be  dangerous,  and  was  approaching  in  a 
wagon  with  her  husband,  who  managed  the 
horses.  About  70  rods  from  the  crossing  the 
whistle  sounded  and  the  bell  rang,  and  when 
within  200  feet  the  engineer  saw  the  wagon  and 
whistled,  and  at  about  150  feet  from  the  cross- 
ing the  husband  seemed  to  check  his  horses,  in- 
ducing a  belief  on  the  enf^neer's  part  that  he 
was  going  to  sti9;  but  the  husband  urged  his 
horses  forward,  and  the  train  ran  into  and  kill- 
ed both  husband  and  wife.  The  wife  was  not 
prevented  or  restrained  from  looking  or  listen- 
ing, and  nothing  was  done  by  her  to  wan  her 
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husband,  nor  did  ihe  lotA  or  listen.  BeU,  tbat 
it  could  not  be  assumed  tiiat  there  was  no  conr 
tribatoiy  negUgeuce  on  her  put  or  tbat  there 
was  anj  fact  excasins  her  fallnn  to  exercise 
iudi  care  aa  tibe  lav  requires.— Miller  Loois- 
Tllle,  N.  A.  &  a  By.  Co.,  128  Ind.  9T,  27  N.  IL 
S39,  26  Am.  St  Bep.  416. 

m  (Snp.U91) 

The  presence  of  a  railroad  track,  on  which 
■  tnio  may  at  any  time  paes  is  notice  of  dan- 
ger, and  it  is  the  doty  of  a  person  abont  to 
cross  the  road  on  a  public  blgbvay  to  exercise 
caution  In  so  doing,  and  to  look  both  ways  for 
approacbin?  trains,  if  the  snrrouudings  are  sacfa 
as  to  admit  of  sncb  a  precaution.— Mann  v.  Beit 
Bailroad  ft  Stockyard  26  N.  E.  S19^  128 
Ind.  ISa 

In  an  action  against  a  railroad  company 
for  personal  injuries.  It  appeared  that  plaintiff 
was  diiring  on  a  highway  toward  its  crossing 
with  defendant's  road,  and  that  he  waa  familiar 
with  the  locality;  that  when  250  feet  from  the 
t^road  he  looked  along  the  same  to  the  east, 
fw  a  distance  of  a  quarter  of  a  mile,  end,  seeing 
DO  train,  started  to  cross  on  a  trot,  and  was 
Injnred  by  a  train  from  the  east;  and  that,  If 
he  had  lo(rited  towards  the  east  when  100  feet 
from  the  track,  he  would  have  had  an  nnob- 
stmcted  view  for  nearly  half  a  mile.  Held, 
that  plaintiff  was  guilty  of  contributory  negli- 
gence.—Id. 

[m]    (Sup.  1892) 

One  approaching  a  railroad  crossing  is  not 
free  from  contributory  negligence  if  be  looks 
from  a  given  point,  and  tlien  without  further 
obfter\-ation  passes  upon  the  track.— Thornton 
T.  CloTeland,  C,  a  ft  St.  Ll  By.  Co.,  31  N.  E. 
185,  131  Ind.  492. 

Plaintiff  started  to  cross  a  railroad  at  a 
highway  crossing  from  a  point  155  feet  distant, 
at  abont  the  time  he  well  knew  an  east-bound 
train  should  be  passing.  He  looked  westward 
before  starting.  A  west-bound  train  was  stand- 
ins  on  the  east  side  of  the  crossing,  and  plaintiff, 
thinking,  from  the  movements  of  those  in  charge 
of  it,  that  the  east-bound  train  bad  passed,  and 
that  It  was  about  to  start,  looked  towards  it,  and 
after  carefully  listening,  and  failing  to  bear  the 
whistle  and  bell  which  the  east-bound  train  was 
bound  and  used  to  sonnd  before  reaching  the 
croering,  stepped  onto  the  tracks,  and  was  struck 
by  it,  and  injured.  Held,  that  he  was  guilty  of 
cootrlhntory  negligence  in  not  looking  both  ways 
on  crossing. — Id. 

[n]  (Sup.  18») 
The  belief  tbat  all  passenger  trains  stop- 
ped at  a  depot  before  reaching  a  railroad  cross- 
ing will  not  excuse  neglect  to  look  and  listen 
for  a  train  before  drlTing  on  tbe  crosring. — 
Smith  T.  Wabash  R.  Co.,  141  Ind.  02,  40  N.  E. 
270. 

Failure  to  look  and  listen  before  driving 
on  a  crossing  is  not  excused  by  the  fact  tbat  a 
train  had  recently  passed  in  tbe  tame  direction, 
where  plaintiff  bad  time  after  the  passing  of 


such  tnUn  to  eroM  the  trad  and  drive  a  block 
and  return  and  recross  the  traek,  and  was  in- 
jured while  attempHng  to  cross  for  the  third 
time.— Id. 

In  attempting  to  cross  a  railroad  track,  a 
traveler  must  listen  for  signals,  and  notice  signs 
put  up  as  warnings.— Id. 

Co]    (Sup.  1896) 

One  who  drives  his  horse  in  a  trot 
against  a  passenger  train  at  a  crossing  with 
which  he  Is  familiar,  and  where  he  could  have 
seen  the  approaching  train  at  any  time  after  he 
was  within  76  yards  of  the  crossing,  cannot  re- 
coTcr  for  the  damages  caused  by  the  collision. 
— Eugrer  v.  Ohio  &  M.  By.  Co.,  142  Ind.  618,  42 
N.  B.  217. 

[oo]  (APP.18K) 

Ttie  law  does  not  require  a  traveler  upon  a 
highway  in  all  instances  to  stop  and  look  and 
listen  for  an  approaching  train;  nor  does  the 
law  fix  any  particular  point  or  distance  from 
the  crossing  at  whldi  be  must  stop.- lAke  Shore 
&  Michigan  Southern  By.  Co.  v.  Anthony,  38 
N.  B.  831.  12  Ind.  App.  126. 

[p]    (App.  1895) 

One  who,  although  having  a  clear  view 
for  20  feet  before  reaching  tbe  crossing  of  a 
railroad  track  for  300  feet  in  the  direction  of 
an  approaching  train,  goes  on  the  crossing 
without  stopping  to  look  and  listen  for  a  train, 
is  guilty  of  such  C(»itributory  negligence  as 
will  prevent  a  recovery  for  personal  injuries 
sustained  by  being  struck  by  a  train,  though 
there  may  have  been  some  negligence  on  the 
part  of  those  in  charge  of  It- Louisville,  N.  A. 
&  C.  Ry.  Co.  V.  Stephen^  18  Ind.  App.  145,  40 
N.  E.  14a 

[pp]    (Sup.  18I>6) 

Wbere  plaintiff,  who  approached  a  rail- 
way crossing  along  a  highway  which  ran  parallel 
with  tbe  railway  track,  and  from  which  the  ap- 
proaching train  was  visible  at  tbe  distance  of  800 
feet  from  any  point  on  the  highway  within  200 
feet  of  the  crossing,  failed  to  look  for  the  train  at 
any  time  before  attempting  to  cross  tbe  track,  as 
a  matter  of  law  he  cannot  recover  for  injuries 
received  in  a  collibion,  though  tbe  defendant  rail- 
way company  failed  to  give  tbe  signal  of  its  ap- 
proadi  required  by  statute. — Miller  v.  Terre 
Haute  &  I.  R.  Co,  144  lad.  323,  43  N.  E.  257. 

W  (APP.18H) 

Where  there  was  no  obstruction  to  the 
view,  the  fact  that  tbe  train  by  which  deceased 
was  killed  followed  an  engine  within  the  inter- 
val of  one  minute,  giving  the  statutory  signals, 
does  not  excuse  deceased  for  falling  to  look  and 
listen,  where  she  crossed  the  track  immediately 
after  the  passage  of  tbe  engine,  without  look- 
ing for  any  trains  following  in  the  direction 
from  which  the  engine  apin^ched;  and  she 
was  guilty  of  contributory  negligence  as  a 
matter  of  law.— Baltimore  &  O.  R.  Co.  v.  Tal- 
mage,  15  Ind.  App.  203,  43  N.  E.  1010. 
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[qql  (Apv.1897) 

PlajDtiff  was  riding  In  the  daytime  in  a 
catter,  with  the  owner  and  driver  of  the  team. 
When  20  or  30  feet  west  of  a  railroad  crossing, 
near  a  station,  with  which  plaintiff  was  famil- 
iar, they  could  hare  seen  a  car  €0  or  80  feet 
south  of  the  crossing.  Though  plaintiff  knew  a 
train  was  at  the  station,  he  did  not,  after  get- 
ting  within  30  feet  of  the  track,  look  for  ap- 
proaching cars.  The  horses  were  driven  on  the 
track  on  a  ^t,  and  were  struck  by  a  car  going 
north,  eight  miles  an  hour.  It  did  not  appear 
that  at  any  time  plaintiff  listened  for  approach- 
ing cars.  Held,  that  it  was  not  shown  that 
plaintiff  was  free  from  negligence. — Lake  Shore 
&  M.  S.  Ry.  Co.  T.  Boyts,  16  Ind.  App.  640.  45 
N.  E.  812. 

Where  a  guest  has  the  same  opportunity 
as  the  driver,  it  is  his  duty  when  approaching 
a  railroad  crossing  to  look  and  listen  to  avoid 
danger  if  practicable,  and  he  has  the  burden  of 
establishing  affirmatively  freedom  from  contrib- 
utory negligence. — Id. 

[r]  (App.  1398) 
A  person  approaching  a  railroad  crossing, 
known  by  him  to  be  dangerous,  must  exercise 
cure  in  proportion  to  the  danger  to  be  avoided, 
must  use  bis  senses,  listen  for  signals  or  the  noise 
of  approaching  trains,  observe  signs  put  up 
US  warnings,  and  look  for  trains  where  there 
is  a  view  of  the  track ;  if  he  is  Injured  at  a 
crossing  the  fault  is  prima  facie  bis  own,  and 
he  must  show  affirmatively  that  his  own  negli- 
gence did  not  contribute  to  the  injury;  and  in 
approaching  the  crossing  he  must  assume  that 
there  is  danger  and  act  with  ordinary  care  and 
prudence  <Mi  that  assumption.— Hancock  v.  Lake 
i;rie  &  W.  B.  Co..  51  N.  £}.  369,  21  Ind.  App. 
10. 

[rr]    (App.  1899) 

Plaintiff  was  on  the  front  seat  of  the  sec- 
ond carriage  from  the  hearse,  at  the  head  of  the 
funeral  procession,  on  the  side  next  to  an  ap- 
proaching railroad  train.  She  watched  for  a 
train  whenever  it  would  have  been  possible 
to  see  one  approaching,  and  "paid  attention" 
where  it  would  have  been  impossible  to  see  one, 
and  none  could  be  seen.  The  funeral  director, 
walking  ahead  to  the  track  to  look  for  a  train, 
was  told  by  the  flagman,  who  beckoned  for  the 
procession  to  move  on,  that  the  train  would 
stop  for  water.  The  hearse  and  first  carriage 
crossed  the  track,  the  flagman  continuing  to 
siRDal  the  procession  to  proceed.  When  the 
driver  of  plaintiff's  carriage  first  discovered  the 
approaching  train,  about  20  feet  away,  the 
horse  was  on  the  track.  Being  unable  to  turn 
back,  he  struck  the  frightened  horse  with  the 
whip,  causing  it  to  shy,  and  jerit  the  carriage 
just  beyond  the  engine,  and  throw  plaintiff  over 
the  side  of  the  carriage,  causing  an  injury. 
Held,  that  the  evidence  justified  the  jury  in 
finding  plaintiff  free  from  contributory  negli- 
gence.—Peirce  T.  Jonea,  63  N.  E.  431,  22  Ind. 
App.  163. 


[■]  (App.  1901) 
The  mere  existence  of  a  railroad  track  is 
suffident  warning  of  the  danger  to  render  a 
person  driving  thereon  in  front  of  a  train  with- 
out looking  or  listening  guilty  of  contributory 
negligence.— Cleveland,  C,  C.  &  St  L.  Ry.  Co. 
V.  Penketh.  60  N.  E.  1095,  27  Ind.  App.  210. 

[as]  (S«».1MD 

A  traveler  attempting  to  ciOM  Qie  ttack 
in  front  of  an  appioacliiDg  train  it  negUgent, 
as  a  matter  of  law,  in  failing  to  look  and  listen, 
unless  there  is  a  flagman  who  hat  rignated  the 
traveler  to  eroaa  the  tracks;  but  the  Questioa 
whether  he  la  required  to  stop  is  nsnally  a  mix- 
ed question  of  law  and  fact— Malott  T.  Haw- 
kins,  63  N.  E.  308,  159  Ind.  127. 

A  traveler  on  a  highway,  about  to  cross  a 
railroad  track,  is  bound  to  use  ordinary  care  to 
select  an  effective  place  to  look  and  listen  tot 
approaching  trains;  but  it  la  not  ordinarily 
possible,  as  a  matter  of  law.  to  fix  the  predsi 
number  of  feet  from  the  crossing  where  ha 
must  look  and  listen.— Id. 

[t]  (App.lMn) 
The  road  along  which  plaintiff  was  travel- 
ing crossed  defendant'!  track  at  an  a<mte  angle, 
and  at  the  time  the  train  waa  1,000  feet  ud 
plaintiff  50  feet  from  the  crossing.  Plaintiff 
was  driving  at  the  rate  of  three  miles  an  hoar, 
and  at  that  point  there  was  nothing  to  prevent 
her  from  seeing  die  approaching  train  bad  she 
looked.  When  the  locomotive  was  060  feet 
away,  it  commenced  sounding  the  alarm  whis- 
tle, and  continued  to  do  so  until  it  reached  the 
croasing.  There  was  nothing  to  prevent  the 
noise  of  the  train  being  heard.  Plaintiff  had 
good  eyesight  and  hearing,  and  waa  fiimiliar 
with  the  crossing.  She  testified  that  she  watch- 
ed both  ways,  and  listened  for  the  train,  bnt 
did  not  hear  it  until  she  got  to  the  track,  when 
her  horse  became  frightened,  and  sbe  dtd  not 
remember  what  she  did  until  struck.  J7eU. 
that  plaindfTs  failure  to  look  and  observe  the 
train  at  a  point  where  she  could  have  seen  it 
in  time  to  have  avoided  the  danger  was  negli- 
gence per  se  precluding  recovery.— Chicago.  I. 
&  U  Ry.  Co.  T.  Beed,  63  N.  E.  87%  29  Ind. 
App.  94. 

[tt]    (Sap.  1903) 

Bums*  Rev.  St.  1901,  %  359a,  providing 
that  in  penonal  injury  cases  the  defense  of  con- 
trihutory  negligence  must  be  proved  by  the  de- 
fendant, does  not  relieve  one  injured  at  a  rail- 
way crossing  from  the  effect  of  contributory 
negligence  In  failing  to  look  and  listen.— Wa- 
bash B.  Co.  Y.  Keister,  67  N.  E.  521,  163  Ind. 
609; 

[u]    (App.  1903) 

Where  plaintifTs  intestate  attempted  to 
cross  a  railroad  crossing  with  which  he  was 
familiar  at  a  time  when  two  traina  were  due, 
the  railroad's  failure  to  side-track  one  of  the 
trains  at  a  station  before  reaching  the  crosRiog. 
according  to  its  custom,  of  which  intestate  had 
knowledge,  and  the  failure  of  the  operatives  of 
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iuch  train  to  ting  the  bell  or  blow  the  whistle 
betoK  reaching  the  crosslne.  by  reason  of  wblch 
Intestate  was  stmck  and  killed,  did  not  exempt 
him  from  the  exercise  of  ordinary  care  of  look- 
It^  and  listening  before  attempting  to  cross  the 
track.— Rich  t.  Evansrllle  &  T.  H.  R.  Co.,  OC 
N.  E.  1028,  81  Ind.  App.  10. 

[vn]    (Sup.  1904) 

A  pedestrian  who  atood  on  or  near  a  rail- 
road track  at  a  crossing  at  which  there  were 
two  or  more  tracks,  and,  while  awaiting  the 
paming  of  a  train  on  one  of  the  other  tracks, 
was  stmck  by  another  train  moving  toward  the 
crossing  on  the  track  upon  or  near  which  he  was 
standing,  and  which,  while  in  plain  view,  he 
failed  to  observe,  althonjrh  he  had  ample  time 
to  do  so,  because  of  watching  the  movements  of 
the  other  train,  and  of  the  fact  that  the  air  was 
full  of  dust,  was  guilty  of  such  contributory  neg- 
ligence as  to  preclude  a  recovery  for  his  injuries. 
-Qninn  v.  Chicago  &  E.  R.  Co.,  70  N.  E.  526, 
162  Ind.  442. 

Railroad  crossings  are  places  of  extraordi- 
nary danger,  in  passing  over  which  all  persons 
competent  to  exercise  care  for  their  protection 
and  safety  are  required  by  law  to  use  their  fac- 
ulties of  sight  and  hearing,  when  such  use  is 
possible,  and  to  act  upon  the  presumption  that 
engines  or  trains  may  be  expected  to  pass  at  any 
moment— Id. 

W  (App.  IWM) 
In  an  action  against  a  railroad  company 
for  injuries  caused  by  a  collision  of  defendant's 
can'  with  plaintiff's  team  and  wagon  at  a  cross- 
ing, where  plaintiff  approached  the  track  at  a 
slow  walk  to  a  point  200  feet  from  the  cross- 
ing, and  stopped  and  listened,  and  then  drove 
ahead,  without  again  looking  back,  onto  the 
missing,  where  his  wagon  was  struck  by  the 
train,  the  evidence  considered,  and  held  to  show 
that  plaintiff  was  guilty  of  contributory  negli- 
p-nt-e.— Baltimore  &  O.  S.  W.  R.  Co.  v.  Rey- 
nt•]H^  71  N.  E.  250.  33  Ind.  App.  219. 

Ct»1    {App.  1904) 

Whether  a  traveler  approaching  a  railroad 
crossing  must  stop,  in  addition  to  looking  and 
listening,  before  he  attempts  to  cross,  depends 
on  the  facts  of  each  particular  case.— Nichols 
V.  Baltimore  &  O.  S.  W.  R.  Co.,  33  Ind.  App. 
229,  70  X.  E.  183,  71  N.  B.  170. 

Iw]    (Sap.  1905) 

The  rule  requiring  a  traveler  to  stop,  look, 
and  listen  when  approaching  a  railroad  cross- 
ing is  not  arbitrary  as  to  the  distance  at  which 
■nrh  precauti<Hi  should  be  taken,  but  the  trav- 
eler must  use  a  place  reasonably  calculated  to 
afford  full  opportunity  for  seeing  and  bearing. — 
Greenawaldt  v.  Lake  Shore  &  M.  S.  Ry.  Co., 
165  Ind.  219,  74  N.  E.  1081. 

[WW]  (APP.1M6) 

Runia*  Ann.  St.  1901,  |  SHOa,  making  con- 
tributory negligence  a  matter  of  defense  does 
not  change  the  rule  that  one  about  to  cross  a 


railroad  track  must  look  and  listen.— Sonthem 
Ry.  Co.  T.  Davis,  72  N.  E.  1053,  34  Ind.  App. 
377. 

[x]  A  traveler,  on  approaching  a  railroad  high- 
way crossing,  must  exercise  ordinary  care  be- 
fore crossing,  and  should  stop,  look  in  both  di' 
rectiouB,  and  listen,  if  ordinary  care  requires  it. 
-(App.  190G)  New  Tork,  C.  &  St.  L.  R.  Co.  v. 
Bobbins,  38  Ind.  App.  172,  76  N.  E.  804;  (1900) 
Grand  Trunk  Western  Ry.  Co.  t.  Reynolds,  90 
N.  E.  94. 

[XX]  (App.1907) 

Failure  of  a  person  crossing  a  railroad 
track  to  look  for  an  approaching  train,  while 
within  from  10  to  13  feet  of  the  crossing,  does 
not,  ipso  facto,  constltnte  contributory  nes^li- 
gence.— Baltimore  &  O.  S-  W.  Ry.  Co.  v.  Roe- 
borough,  40  Ind.  App.  14,  80  N.  E.  869. 

[y]    (App.  1908) 

It  1b  the  duty  of  one  approaching  a  railway 
crossing  to  be  on  the  alert,  look  both  ways,  and 
use  his  sense  of  hearing,  and,  If  necessary,  to 
stop,  look  both  ways,  and  listen  to  ascertain 
for  himself  whether  or  not  a  train  ia  approach- 
ing, and  whether  he  can  safely  cross  the  tracks. 
If  his  view  is  obstructed  so  that  he  cannot  see 
in  a  certain  direction,  it  is  his  duty  to  use  all 
the  more  carefully  his  sense  of  hearing,  and  to 
look  out  and  listen  for  any  and  all  warnings 
that  would  notify  him  of  the  approaching  train, 
to  determine  whether  he  can  safely  cross, — 
Cleveland,  C.  C.  &  St.  L.  Ry.  Co.  v.  Wuest,  41 
Ind.  App.  210,  83  N.  EX  620;  Id.,  41  Ind.  App. 
711,  84  N.  E.  1123. 

[yy]   (App.  1908) 

A  pedestrian  at  a  railroad  crossing  was 
struck  by  a  train.  He  was  in  fuH  possession  of 
all  his  faculties,  and  familiar  with  the  crnasinff, 
and  knew  he  was  approaching  it  when  .^0  feel 
away.  When  10  feet  away  the  cnsrine  that 
«truck  him  was  loO  feet  away,  and  had  he  then 
looked  carefully  he  could  have  seen  it.  and  avoid- 
ed the  accident.  Beld,  that  he  was  guilty  of 
contributory  negligence  as  a  matter  of  law. — 
Lake  Shore  &  M.  S.  Ry.  Co.  v.  Brown,  41  Ind. 
App.  435,  84  N.  E.  25. 

[I]     (App.  1M9) 

A  person  approaching  a  railroad  crossing 
must  act  with  reasonable  care  and  prudence  to 
avoid  injury;  but  the  law  does  not  prescribe 
when  or  where  he  must  look  and  listen  before 
crossing  the  track.— Pittsbui«h,  C,  C.  &  St.  L. 
Ity.  Co.  V.  Lynch,  43  Ind.  App.  177,  87  N.  E. 
40. 

[ss]  (App.l»9) 

The  duty  of  a  traveler  attempting  to  cross 
a  railroad  track  to  look  and  listen  is  one  which 
in  the  exercise  of  ordinaiy  care  cannot  be  evad- 
ed, and,  while  there  is  no  absolute  duty  on  his 
riart  to  stop,  he  must  exercise  ordinary  care 
tommensnrate  with  the  known  danger.  Judg- 
iient  (1908)  85  N.  R  309,  modified  on  appHca- 
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tioD  for  reheariDg.— Cleveland,  C,  C.  &  St.  L. 
R7.  Co.      Hougbland,  88  N.  B.  023. 

Fob  Cases  ntoic  Otbeb  States, 

Ske  41  Cent.  Dig.  R.  R.  H  1043-1056. 
See,  also.  33  Qrc  pp.  1000-1018;  note,  3 
L.  R.  A.  (N.  8.)  3M ;  note,  90  Am.  Dec. 
780;  note,  51  Am.  Rep.  360. 

1 328.         l>mtw  wiMM  Tlaw  or  iMarlnc 
obrtnieted. 

Children  and  others  under  disabilitr.  Me  uite, 
f  S2S. 

Instmctions,  see  post,  {  351. 
Questions  for  jury,  see  post,  %  350. 
Sufficiency  of  evidence,  see  post,  f  348. 

M    (Snp.  1880) 

One  who  approached  the  railroad  crossing 
in  a  covered  wagon  with  no  opening  except  in 
front,  without  stopping  to  look  or  listen,  and 
drove  his  team  In  a  trot  for  more  than  40  yards 
from  the  crossing,  was  guilty  of  contributory 
negligence.— Terre  Haute  &  I.  R.  Co.  v.  Clark, 
73  Ind.  168. 

n>]  (Sap.lSSl) 
Where  the  driver  of  a  vehicle  stopped,  look- 
ed, and  Itetened,  and  continued  to  look  and  lis- 
ten as  he  approached  a  railroad  crossing  where 
a  collision  occurred,  and  it  appeared  that  the 
track  at  the  crossing  was  obscured  by  being 
laid  in  a  deep  cut,  the  driver  was  not  guilty  of 
negligence  as  a  matter  of  law  in  failing  to 
leave  his  team  whm  he  approached  the  cross- 
ing, and  go  upon  the  track  to  see  that  there 
was  no  danger  before  undertaking  to  drive  his 
team  across.— Pittsbui:g,  C  &  St.  li.  Ry.  Co.  t. 
Wright,  80  Ind.  236. 

[c]     (8dp.  1SS2) 

Where,  in  an  action  against  a  railroad  com- 
pany tor  injuries  by  collision  at  a  highway  cross- 
ing. It  appeared  that  plaintiff  could  not  hear 
the  train  because  there  was  no  signal  and  could 
uot  see  the  track  because  of  obstructions  and 
tlid  not  know  there  was  a  train  within  five  miles 
in  any  direction,  an  instruction  was  properly 
refused  that,  though  defendant  did  not  sound 
the  whistle  tor  80  rods  continuously  before 
crossing  a  highway,  the  plaintiff  was  not  en- 
titled to  recover  it  he  could  have  seen  the  cars 
before  he  entered  on  the  track,  and,  if  he  could 
not  see  the  train  until  near  the  track,  there  was 
a  greater  necessity  for  him  to  stop.  If  neces- 
t^ary,  and  look  in  the  direction  in  which  the 
train  was  coming  before  driving  on  the  track. — 
Pittsburg,  C.  &  St  Ii.  Ry.  Co.  t.  Martin,  82 
Ind.  470. 

In  a  personal  Injnry  suit  against  a  rail- 
road company  for  injuries  received  at  a  cross- 
ing, where  it  appeared  that  defendant  failed  to 
give  warning  of  the  approach  of  the  train  to 
a  crossing,  it  was  proper  to  refuse  to  charge 
that  If  plalntilFs  view  of  the  train  was  ob- 
structed it  was  his  duty  to  look  and  satisfy  him- 
self that  no  train  was  coming,  and  that  if  he 
failed  to  do  so,  bnt  by  doing  so  could  have  seen 
the  train,  he  could  not  recover.— Id, 


[d]  (S«p.  1886) 

Where  a  crossing  is  particalarly  danger 
ous,  and  requires  extraordinary  effort  to  ascer 
tain  whether  It  is  safe  to  attempt  to  cross,  one 
familiar  with  the  locality  and  the  danger  soi- 
roundiog  It  must  use  care  proportioned  to  the 
probable  danger.— Cincinnati,  H.  &  I.  R.  Co. 
v.  Butler,  103  Ind.  31,  2  N.  E.  138. 

[e]  (Snp.  1887) 

Plaintiff  could  have  seen  an  approaching 
train  at  any  time,  except  In  a  space  of  about 
seven  rods,  a  short  distance  from  the  track,  and 
the  track  was  elevated  so  that  a  team  could  be 
stopped  at  any  moment  before  crossing.  The 
evidence  as  to  giving  the  signals  was  conflictinx. 
Held,  that  plaintiff  was  negligent— Indiana,  B. 
&  W.  Ry.  Co.  T.  Hammock,  113  Ind.  1,  14  N. 
E.  737. 

[f]  (Snp.  ISM) 

It  is  proper  to  instruct  the  jury  that  if 
there  were  any  obstructions  to  sight  or  hearing 
in  tbe  direction  of  the  approaching  train,  as  the 
plaintiff  neared  the  crossing,  the  obstructions 
required  Increased  care  on  his  part  on  approach- 
ing the  crossing.  The  care  must  be  in  proper- 
Hon  to  the  increase  of  the  danger  that  may 
come  from  the  use  of  the  highway  at  sndi  a 
place.— Cincinnati,  I.,  St.  L.  &  C.  Ry.  Co.  v. 
Howard,  124  Ind.  280.  24  N.  E.  892,  19  Am. 
St.  Rep.  96,  8  L.  R.  A.  593. 

[g]  (Snp.  1890) 

If  a  railroad  crossing  is  particularly  dan- 
gerous, and  requires  extraordinary  effort  to  as- 
certain whether  it  is  safe  to  attempt  to  pass 
over  it,  one  familiar  with  the  locality  and 
danger  must  use  care  proportioned  to  the  prob- 
able danger.— Louisville,  N.  A.  &  C.  Ry.  Co.  t. 
Stommel,  126  Ind.  35,  25  N.  EI  863. 

[h]  (Snp.  18M) 

A  finding  that  plaintiff's  view  and  hear- 
ing of  an  approaching  train  were  cut  off  375 
feet  before  reachlne  the  tracks;  that  he  pro- 
ceeded slowly  until  his  horses  passed  to  the 
end  of  a  box  car,  when  he  checked  Uiem,  looked 
north  100  feet  which  was  as  far  as  be  conld 
see,  without  sedng  or  hearing  the  approaching 
train,  and  then  started  forward,  and,  whea  he 
had  passed  the  west  side  of  the  car,  looked 
north,  and  saw  tbe  train  an>roachIn|:  at  45  or 
50  miles  an  hour,  and  instantly  endeavored  to 
stop  his  horses,  then  10  feet  from  defendant's 
main  track.-~doee  not  show  contribntoi7  negli- 
gence.—Pittsburgh  a.  C  ft  St  Ii.  Ry.  Co.  T. 
Burton,  130  Ind.  357,  37  N.  B.  150;  88  N.  E. 
594. 

[1]  (APP.1S94) 

A  special  verdict  found  that  plalntlff^ 
with  a  companion  In  a  team,  on  approaching  a 
railroad  having  two  tracks,  8  feet  apart^ 
the  further  one  of  which  was  cAncealed  from 
view,  except  at  the  crossing,  by  the  honaes 
which  came  within  a  few  feet  of  the  track, 
and  by  box  cars  standing  on  the  rear  track, 
through  which  was  a  passageway  of  only  IS- 
feet,  stopped  the  team  50  feet  from  the  track 


TUs  Digest  is  compiled  on  tbe  Kej-Nnaber  System.  For  explanatlan,  see  pace 


Digitized  by 


Google 


§  328        [8  Ind.  Dlg.-Pase  6U]         RAILROADS;  X  (F). 


for  a  minate,  and  looked  and  listened  for  a 
train;  that  they  then  approached  the  track  at 
a  walk,  all  the  time  looking  and  listening,  one 
for  trains  coming  in  one  direction  and  the  oth- 
er in  the  opposite  direction;  that  they  heard 
and  saw  nothing  to  indicate  the  presence  of  an 
engine  till  the  horse  waa  struck  hj  a  train 
moving  30  miles  an  honr.  fldd,  that  plaintiff 
waa  not  guilty  of  contributory  negligence. — Cin- 
dnnati,  I.,  St  L.  &  C.  Ry.  Co.  v.  Grames,  8 
Ind.  App.  112,  34  N.  R  613,  37  N.  E.  421. 

It  is  incumbent  apon  a  traveler  on  a  bigh- 
waj  riding  in  a  wagon  and  about  to  cross  a 
railroad  track  who  cannot  Bee  or  bear  an  ap- 
proaching train  oo  account  of  obstmctiona 
wliidl  are  known  to  him  to  use  greater  precau- 
tion to  protect  himself  from  injury  than  where 
the  view  is  unobstructed,  and  the  opportunity 
for  using  the  senses  of  sight  and  hearing  is  un- 
impaired. The  greater  the  danger,  the  greater 
the  precaution  required  of  him.  He  must  not 
only  do  what  an  ordinarily  prudent  man  would 
do  under  like  circumstances,  but  he  must  exer- 
dse  such  care  and  diligence  as  are  commensu- 
rate with  the  danger  which  confronts  him.— Id. 

Ul  (Sap.  1S»6) 
One  who,  knowing  that  trains  frequently 
poRRpd  each  other  at  a  crossing,  goes  on  the  track 
while  it  is  obscured  by  the  smoke  of  a  train 
which  has  just  passed,  and  is  struck  by  a  train 
mnning  in  the  opposite  direction,  which  he  was 
tmable  to  see,  because  of  the  smoke,  is  guilty 
of  negligence. — Oleson  t.  Lake  Shore  &  M.  R. 
Co.,  143  Ind.  405,  42  X.  E.  730,  32  L.  R.  A.  14£^ 

[k]  (App.l8SS) 

One  who,  oa  a  clear  still  daj,  when  ap- 
proaching a  dangerouB  railroad  crossing,  with 
which  be  Is  familiar^  and  from  which  trains 
cannot  be  Kea  ontil  tbe  track  is  reached,  drives 
a  sinrited  team  of  horses  on  a  slow  trot  up  to 
the  track  without  stopping  to  listen,  is  guilty 
of  contributory  negligence.— Towers  t.  Lake 
Erie  &  W.  R.  On,  48  N.  B.  l(m,  18  Ind.  App. 
C84. 

m  (App.  189S) 
Plaintiff  was  riding  In  tbe  daytime  in  a  cov- 
ered bug^  with  the  owner  and  driver  of  the 
team.  When  2o  feet  from  the  crossing,  tbe 
cars  could  have  been  seen  approaching  for  TOO 
feet,  but  at  a  greater  distance  the  view  was  ob- 
Btnicted.  At  points  270  feet  and  65  feet  south 
of  the  track  plaintiff  and  the  driver  looked  and 
listened  for  a  train,  and  then  proceeded  across 
the  track,  where  they  were  struck  by  a  train  not 
giving  any  warning  of  its  approach,  except  a 
whistle  one-half  mile  away  for  the  statioiL  A 
number  of  persons  In  full  view  of  plaintiff  were 
gesticulating  to  warn  her  of  her  danger,  but 
Bhe  did  not  see  them.  Held,  that  she  was  guilty 
o(  contributory  negligence.— Aureli us  v.  Lake 
Erie  ft  W.  R.  Co.,  49  N.  E.  857,  19  Ind.  App, 
584. 

Da]   (App.  UBS) 

Where  tbe  view  of  a  traveler  on  approach- 
ing a  crossing  is  tn  any  manner  obstructed,  he 


is  negligent  in  going  on  the  track  without  stop- 
ping, looking,  and  listening  for  the  train.— 
Hancock  v.  Lake  Erie  &  W.  B.  Co.,  51  N.  E. 
3C9,  21  Ind.  App.  10. 

[n]  <9«p.  1900) 
A  traveler  who  attempts  to  drive  over  a 
dangerous  railroad  crossing  without  looking  for 
approaching  trains  before  placing  himself  In  a 
situation  of  danger  from  which  be  can  neither 
safely  advance  nor  retreat,  is  guilty  of  contribu- 
tory negligence  as  a  matter  of  law,  tbougb  be 
cannot  see  such  trains,  by  reason  of  obstruc- 
tions, without  going  in  advance  of  bis  team  to 
look;  and  be  is  not  excused  from  taking  such 
precautions  by  tbe  failure  of  persons  in  charge 
of  a  train  to  give  the  signals  required  by  stat- 
ute.—Chicago  &  E.  B,  Ga  v.  Thomas,  68  N.  E. 
104a  165  Ind.  634. 

[o]     (App.  1901) 

Plaintiff,  while  riding  a  bicycle,  approach- 
ed defendant's  tracks  at  a  speed  of  four  miles 
an  hour,  and  attempted  to  cross  the  same  about 
two  feet  from  the  end  of  a  car  which  was  pro- 
jected upon  the  street.  When  in  front  of  the 
car  it  was  pushed  against  her  by  another  car 
bumping  into  it.  The  car  which  set  it  in  mo- 
tion approached  noiselessly,  and  there  was  no 
guard  at  tbe  crossing.  Plaintiff  saw  the  engine 
which  pushed  such  car  a  block  away,  before 
crossing,  but  cars  stationed  on  other  tracks  ob- 
Btmcted  her  view  of  the  moving  car.  Held 
that,  though  plaintiff  did  not  stop  and  alight, 
she  was  not  guilty  of  contributory  negligence. — 
Cleveland,  C,  C.  &  St.  L.  Ry.  Go.  v.  Fenketh,, 
GO  N.  E.  1095,  27  Ind.  App.  2m 

[p]   (App.  IMS) 

A  traveler  on  a  highway  who  attempted 
to  cross  three  parallel  railroad  tracks,  on  tbe 
first  of  which  were  cars  which  obstmcted  a 
view  of  tbe  others,  without  stopping  to  look 
and  listen  after  passing  these  cars,  relying 
solely  on  the  absence  <tf  warning  bells,  which 
were  usnally  rung,  and  who  was  struck  by  a 
train  on  the  third  track  which  could  have 
been  seen  and  heard  if  he  bad  looked  and  listen- 
ed, will  be  deemed  guil^  of  contributory  negli- 
gence, as  a  matter  of  law.— Cleveland,  G.,  G.  & 
St.  L.  Ry.  Co.  T.  Heine,  62  N.  B.  455,  28  Ind. 
App.  163. 

[q]  (App.  1904) 
A  pedestrian  approaching  a  railroad  cross- 
ing ia  not  excused  from  looking  and  listening  for 
an  approaching  train  because  of  buildings  plac- 
ed by  the  railroad  on  Its  right  of  way  obstruct- 
ing the  pedestrian's  view. — Evansville  &  T.  H. 
R.  Go.  V.  Clements,  70  N.  E.  Gti^,  32  Ind.  App. 
659. 

A  railroad  track  on  the  level  with  the  high- 
way is  in  itself  a  warning  of  danger,  and  if  a 
traveler's  view  is  obstructed,  he  is  admonished 
of  that  danger,  and  must  exercise  caution  com- 
mensurate therewltb. — Id. 

M    (App.  1904) 

A  complaint  in  an  action  against  a  railroad 

company  for  injuries  received  by  a  traveler  at 
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a  crossing  wbich  alleged  that,  by  reason  of  ob- 
structions, persons  approaching  the  croesiDg 
could  not  see  more  than  10  feet  along  the  tracks: 
that  plaintiff  and  her  husband  drove  towards 
the  crossing  in  a  walk,  looking  and  listening  for 
trains;  that  within  10  or  15  feet  of  the  tracks 
they  stopped  the  horse,  and  looked  and  listened 
for  trains;  that,  on  failing  to  see  or  hear  any, 
they  drove  on,  looking  and  listening,  and  when 
on  the  crossing,  defendant,  without  giving  any 
signals,  pushed  a  freight  train  on  them,  caus- 
ing the  injuries  complained  of— showed  that 
plaintiff  and  her  husband  approached  the  cross- 
ing with  due  caution. — Cleveland,  C.  C.  &  St. 
L.  Ry.  Co.  V.  Carey,  71  N.  E.  244,  33  Ind.  App. 
275. 

[«]  {App.  1901) 
The  quantum  of  care  required  of  a  traveler 
in  crossing  e  railroad  track  with  which  he  is 
familiar  is  prescribed  as  matter  of  law,  and, 
if  there  be  any  physical  infirmities  or  obstruc- 
tions of  any  kind,  greater  precautions  must  be 
used  than  usual  in  ordinary  cases.— Pittsburgh, 
C,  C.  &  St.  I*  Ry.  Co,  r.  West,  34  Ind.  App.  95, 
G9  N.  E.  1017. 

[t]   (Snp.  19091 

That  plaintiff  knew  tbere  was  a  railroad 
crossing  to  be  enconntered  on  the  highway  she 
was  traveling  did  not  indicate  that  she  was  neg- 
ligent In  traveling  the  highway  on  a  dark,  rainy 
night,  with  the  side  curtains  on.  the  buggy,  under 
the  rule  that  the  use  of  the  highway  and  the 
crossing  by  plaintiff  and  the  railroad  company 
was  reciprocal.— Chicago  &  E.  R.  Co.  v.  Fretz, 
00  N.  E.  76. 

The  look  and  listen  rule  did  not  apply  to  a 
person  approaching  a  railroad  crossing  on  a 
dark,  rainy  night  in  a  closed  carriage,  while 
traveling  along  an  unfamiliar  highway,  of  the 
presence  of  which  crossing  she  did  not  know 
and  was  not  warned. — Id. 

[u]     (App.  1909) 

A  traveler  approaching  a  railroad  crossing 
must  take  into  account  the  presence  of  known 
obstructions  which  cut  off  the  view,  and  he  must 
exercise  ordinary  care  under  the  circumstances, 
— Cieveiand.  C.,  C-  &  St  L.  Ry.  Co.  t.  Moore, 
90  N.  E.  93. 

In  an  action  for  injuries  to  a  team  and 
wagon  at  a  crossing,  the  driver  testified  that 
his  view  was  obstructed  until  he  was  on  the 
first  track.  There  was  no  evidence  that  he  used 
the  slightest  care  to  ascertain  if  a  train  was 
approaching  before  driving  on  the  first  track. 
He  testified  that  he  listened  and  beard  nothing; 
hut  the  physical  facts  contradicted  his  state- 
ment. After  he  reached  the  first  track,  he  look- 
ed and  saw  a  train  coming,  300  feet  distant. 
The  train  that  caused  the  injury  was  on  a 
track  40  feet  distant,  and  on  the  horse  seeing 
the  engine  it  became  frightened  and  ran  against 
it  and  was  killed.  Held  to  show,  as  a  matter 
of  law,  the  driver's  contributory  negligence.— Id. 

Fob  Cases  fbou  Otiieb  States. 

See  41  Cent.  Dig.  R.  R.  8!  1057-1070. 
See.  also,  33  Cyc.  pp.  101»-1026. 


S  320.    KnowledES  of  dancer. 

[a]  (Sap.  1898) 

A  traveler  on  a  public  highway  is  bound 
to  know  that  there  may  be  peril  in  attempting 
to  cross  a  railway  track,  as  such  track  is  itself 
an  admonition  of  danger,  on  which  be  must  act 
with  at  least  ordinary  prudence.— Cleveland,  C, 
C.  &  St.  L.  Ry.  Co.  T.  Miller,  49  N.  E.  445, 
149  Ind.  490. 

Fob  Cases  fboh  Otheb  States, 

See  41  Cent.  Dig.  B.  R.  {  1026. 
See,  also,  33  Cyc.  p.  1007. 

S  330.  —  Reliance  on  preoantions  on 
part  of  railroad  ooatpany* 

Instructions,  see  post,  i  351. 
Questions  for  jui7,  see  post,  f  350. 

ra]  (Sap.  1889} 
Negligence  of  a  railway  company  in  failing 
to  sound  the  whistle  and  ring  the  bell  twfore 
crossing  a  street  is  not  of  itself  sufficiokt  to  au- 
thorize a  recoveiTi  as  it  must  further  appear 
that  the  plaintiff  In  getting  on  the  track  was 
not  guilty  of  negligence  which  contributed  to 
his  Injuiy.-Ohio  &  M.  Ry.  Co.  t.  Hill,  18  N. 
E.  461,  117  Ind.  56. 

[b]  (Sup.  1SS9) 

If  a  railway  company  maintain  for  years 
a  gate  and  flagman  at  a  busy  street  crossing, 
in  accordance  with  a  city  ordinance,  the  ab- 
sence of  the  flagman,  and  his  permitting  the 
gate  to  remain  open,  constitute  an  affirmative 
dssurauce  to  one  having  knowledge  of  such 
practice  that  the  crossing  Is  safe  at  the  time, 
and  therefore  the  latter  cannot  be  said,  as 
a  matter  of  law,  to  be  guilty  of  contributory 
negligence  in  attempting  to  cross  without  tak- 
ing the  precautions  usually  required  to  dis- 
cover approaching  trains. — Pennsylvania  Co. 
V.  Stegemeter,  118  Ind.  305.  20  M.  B.  843,  10 
Am.  St.  Rep.  130. 

[c]  (9np.  1890) 

In  an  action  for  injuries  received  at  a 
railroad  crossing,  it  is  reversible  error  to  in- 
struct the  jury  that  if  the  view  is  obstructed, 
and  no  signals  of  an  approaching  train  are 
given,  it  is  not  contributory  negligence  to  as- 
sume that  no  train  is  advancing  within  the 
distance  at  which  such  signals  are  required  by 
law  to  be  given,  and  that,  if  such  signals  were 
not  given,  that  was  a  circumstance  tending  to 
show  want  of  contributory  negligence.— Cincin- 
nati, I..  St.  li.  &  C.  Ky.  Co.  V.  Howard,  124 
Ind.  280,  24  N.  E.  892,  19  Am.  St.  Rep.  Qii, 
8  L.  B.  A.  593. 

[d]  (Sap.  1891) 

A  person  who  is  familiar  with  a  rail- 
way crossing  cannot  recover  for  injuries  caused 
by  being  struck  by  an  engine,  where  it  ap- 
pears that  before  entering  the  crossing  she  did 
not  look  for  approaching  trains,  which  could 
have  been  seen,  for  a  distance  of  lOO  feet 
when  she  was  within  25  feet  of  the  track,  and 
for  a  distance  of  300  feet  when  within  10  feet 
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of  the  track;  and  the  fact  that  she  looked  at 
the  watcbmao  stationed  at  the  croflsing,  wbo 
lare  her  no  notice  of  the  approaching  train, 
does  not  excuse  her  from  the  exercise  of  care 
00  her  part.— Cadwallader  t.  Loalaville,  N.  A. 
&  a  Ry.  Co..  128  Ind.  518,  27  N.  E.  161. 

M     (App.  1892) 

Where  a  railroad  company  constructs  its 
road  upon  a  highway,  and  erecta  embankments 
along  ibe  side,  obstructing  tbe  view  and  im- 
pairlDg  ibo  usefulness  of  the  highway,  con- 
trary to  Rev.  St.  ISSl,  i  3003.  cl.  5,  and  an 
engineer,  approaching  at  an  umiaual  hour,  fails 
to  give  the  statutory  signals  in  time  to  enable  a 
person  driring  along  tbe  road  to  take  bis  horses 
to  a  safe  distance,  and  tbe  horses  become  fright- 
ened and  run  away,  the  drirer's  failure  to  stop 
and  listen,  although  be  knew  the  horses  were 
afraid  of  the  cars,  la  not  negligence  as  matter 
of  law.— Hoggatt  t.  ETansville  &  T.  H.  R.  Co., 
3  Ind.  App.  437.  20  N.  B.  941. 

rn  (App.  1893) 

Plaintiff  was  not  required  to  forego  travel 
on  a  railroad  crossing  on  a  highway  merely  be- 
cause the  railroad  company  bad  rendered  it 
highly  dangerous,  hut  he  had  the  risht  to  pre- 
(Tune  that  the  company's  servants  would  apprise 
him  of  an  approaching  train  by  giving  the  stat- 
ntoiy  signals. — Evansville  &  Terre  Haute  R. 
Co.  T.  Marohn,  34  N.  E.  27,  6  Ind.  App.  04C. 

[g]  One  approaching  a  railroad  track,  who 
without  excuse  fails  to  look  or  listen  for  trains, 
when,  by  looking,  he  conld  have  seen  a  train 
coming,  cannot  recover  for  injuries  from  a 
collision  with  tbe  train,  though  those  in  charge 
of  the  train  failed  to  give  any  signals  of  its  ap- 
proarh.—IApp.  1893)  Grand  Rapids  &  I.  R.  Co. 
V.  Cox,  35  N.  E.  183,  8  Ind.  App.  29;  (1901) 
Cleveland,  C,  C.  &  St.  L.  Ry.  Co.  v.  Pen- 
kwh.  00  N.  E.  1095,  27  Ind.  App.  210;  (1902) 
Chicago,  I.  &  h.  Ry.  Co.  v.  Reed,  63  N.  E. 
878.  29  Ind.  App.  94;  (1904)  Evansville  & 
T.  U.  R.  Co.  V.  Clements,  70  N.  E.  554,  32 
Ind.  App.  tS9;  (190.j)  New  York,  C.  &  St. 
L.  R.  Co.  V.  Robblns,  76  N.  E.  804,  38  Ind. 
App.  172. 

W    (App.  1893) 

A  man  approaching  a  railroad  crossing  is 
reqnired  to  look  and  listen,  for  the  reason  that 
it  is  the  part  of  a  prudent  man  to  do  so,  be- 
cause a  due  regard  for  bis  own  safety  requires 
it.  If,  however,  the  facts  and  circumstances 
under  which  be  approaches  it  are  such  as  to 
mislead  him,  and  sucb  as  would  naturally 
create  in  his  mind  a  sense  of  security  and  be- 
lief that  there  is  no  danger  to  such  an  extent 
that  a  man  of  prudence  would  ordinarily  act 
upon  it,  then  the  reason  for  the  precautions 
fails.  This  exception  to  tbe  general  rule  does 
not  mean  that  the  traveler  is  relieved  from  tbe 
exercise  of  due  care,  but  it  simply  means  that 
tbe  quantum  of  care  required  from  tbe  traveler 
may  be  lessened  by  tbe  acts  and  conduct  of 
tbe  railroad  company,  which  create  and  justify 


in  hU  mind  the  belief  fbtt  he  can  safely  dis- 
pense with  a  portion  of  that  diligence  ordinarily 
required.— Grand  Rapids  ft  I.  B.  C!o.  T.  Cox, 
35  N.  E.  183,  8  Ind.  App.  29. 

[1]  (App.  1894) 
A  person  going  along  a  highway  who  drives 
upon  a  railroad  track  at  a  place  known  to  him 
to  be  peculiarly  dangerous  because  of  the  ob- 
structions which  impair  and  hinder  tbe  free  use 
of  his  senses  of  sight  and  hearing,  simply  rely- 
ing upon  tbe  servants  of  the  railroad  company 
performing  their  duty  in  blowing  tbe  whistle 
and  ringing  the  bell,  does  not  show  himself  in 
the  eyes  of  the  law  to  have  been  diligent  and 
prudent.— Cincinnati,  I.,  St.  L.  &  C  Ry.  Co.  v. 
Grames,  34  N.  E.  613,  37  N.  E.  421,  8  Ind. 
App.  112. 

[JI    (Sop.  1896) 

One  approaching  a  railroad  crossing  has 
no  right  to  rely  for  his  protection  solely  on  tbe 
custom  of  the  company  to  have  a  flagman  at 
the  crossing.— Smith  v.  Wabash  E.  Co.,  141  Ind. 
92,  40  N.  E.  270. 

[k]    (App.  18») 

The  fact  that  a  railroad  train  when  it  ap- 
proached a  street  crossing  was  violating  a  city 
ordinance  which  was  one  of  the  causes  which 
brought  about  an  injnry  to  a  pedestrian  did  not 
relieve  the  pedestrlui  from  the  duty  of  exercis- 
ing due  care.— Shirt  r.  Wabash  R.  Co.,  42  N. 
E.  656,  14  Ind.  App.  I2a 

[I]  (App.  1896) 
Where  a  gate  at  a  railroad  crossing  was 
left  open  while  a  train  was  passing,  and  no  flag- 
man was  seen,  and  no  signal  of  danger  display- 
ed, a  traveler  had  a  right  to  presume  that  it  was 
safe  to  cro88.~Indianapolis  Union  By.  Co.  t. 
Neubacher,  16  Ind.  App.  21,  43  N.  B.  576.  44 
N.  E.  609. 

[m]  A  traveler  on  a  highway,  who  vigilantly 
uses  his  senses,  before  attempting  to  cross  rail- 
road tracks,  to  avoid  danger,  but  who  is  unable 
to  see  or  hear  approaching  trains,  may  assume 
that  an  approaching  train  will  give  the  usual, 
and  especially  tbe  statutory,  signals. — (Sup. 
1897)  Baltimore  &  O.  S.  W.  Ry.  Co.  v.  Conoy- 
er,  48  N.  E.  352,  49  N.  E.  452,  149  Ind.  524 ; 
(1902)  Malott  r.  Hawkins,  63  N.  E.  308,  159 
Ind.  127. 

(□]  (App.  1902) 
Where  signal  bells  were  maintained  at  a 
street  crossing  for  the  purpose  of  warning  trav- 
elers, tbe  failure  to  give  the  signals  raised  tbe 
presumption  of  safety,  and  sucb  failure  was 
merely  a  circumstance  which  conld  properly 
be  taken  into  consideration  in  determining  the 
question  of  whether  the  traveler  exercised  the 
degree  of  care  required,  and,  though  there  was 
a  failure  to  give  the  signals,  he  was  still  re- 
quired to  look  for  an  approaching  locomotive, 
if  by  looking  he  could  have  seen  it,  and  he  was 
required  to  listen,  if  by  listening  be  could  have 
heard  it,  and  his  failure  to  do  so  was  negll- 
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gence.— Cleveland,  C,  C  A  L.  Ry.  Co.  V,  Heloe. 
62  N.  E.  465,  28  Ind.  App.  163. 

Where  a  railroad  company,  without  any 
legal  doty  resting  on  it  to  do  so,  establiabed  and 
maintained  bells  at  a  highway  crossing  to 
warn  travelers  of  approaching  trains,  and  de- 
cedent knew  of  the  bells,  he  had  a  right  to  pre- 
some  that  the  way  was  clear  when  the  bells 
were  not  rung ;  but  such  presumption  is  to  be 
considered  only  as  a  circumstance  in  deter- 
mining whether  he  exercised  the  degree  of  care 
reQuired.— Id. 

[0]    (App.  1904) 

Tho  Cailnie  of  a  railroad  company  to  ring 
the  bell  or  blow  the  whistle  does  not  relieve  a 
person  approaching  a  croMing  of  the  daty  to 
exerdse  ordinary  care,  bat  sudi  failure  may  be 
considered  by  the  jury  as  bearing  on  the  qaes- 
tlon  of  Boch  person's  negligence.— Cleveland,  C, 
a  4  St.  L.  Ry.  Co.  v.  Carey,  71  N.  E.  244,  33 
Ind.  App.  275. 

[p]  (App.  im) 

Though  failure  of  a  railroad  train  to  sound 
the  whistle  or  ring  its  bell  for  a  railroad  cross- 
ing is  negligence  per  se,  it  does  not  excuse  a 
traveler  from  using  ordinary  care  in  cross- 
ing the  track.— Pittsburgh,  C.,  0.  &  St,  L.  Ry. 
Co.  V.  West,  34  Ind.  App.  95,  C8  N.  B.  1017. 

(•!]   (App.  im) 

Where  a  city  ordinance  makes  it  unlawful 
for  persons  managing  a  train  of  cars  to  cause 
it  to  be  run  backwards  in  or  through  the  city 
without  providing  a  watchman  on  the  rear  end 
thereof,  one  traveling  on  a  street  in  the  city 
has  a  right,  in  the  absence  of  some  warning  or 
evidence  to  the  contrary,  to  assume  that  the 
railroad  will  obey  the  ordinance  and  cause  the 
bell  to  be  rung  to  give  warning  of  the  move- 
ment of  the  train.— Pittsbuifh,  C,  G.  &  St.  L. 
Ry.  Co.  T.  McNeil,  69  N.  B.  471,  34  Ind.  App. 

3ia 

(r]  (App.  1906) 
The  failure  of  the  servants  of  a  railroad 
company  to  give  tb«  required  signals  cm.  ap- 
proaching a  street  crossing,  and  to  provide  a 
watchman,  did  not  relieve  a  person  struck  while 
attempting  to  cross  from  the  necessity  of  exer- 
dsiog  ordinary  care  for  bis  own  safety.— Van 
Winkle  T.  New  York,  C.  &  St.  L.  E.  Co.,  73 
N.  E.  157.  34  Ind.  App.  476. 

[aj  (App.  1906) 
Failure  to  sound  a  whistle  should  be  taken 
into  consideration,  with  all  other  facts,  by  the 
jury  in  determining  the  question  of  contribu- 
tory negligence  in  the  case  of  a  collision  at  a 
highway  crossing.— New  YoA,  C.  &  St.  L.  R. 
Co.  V.  Robbins,  38  Ind.  App.  17^  76  N.  E. 
804. 

[t]    (App.  1907) 
The  failure  of  a  railroad  company  to  obey 
city  ordinances  may  be  considered  not  only 
with  reference  to  the  negligence  of  the  com- 
pany, but  it  also  has  a  bearing  upon  the  con- 


tributory negligence  of  a  person  who  was  in- 
jnred  while  crossing  the  railroad  tracL— Balti- 
more &  O.  8.  W.  Ry.  Co.  T.  RosboroDgh,  40 

Ind.  App.  14,  80  N.  B.  869. 

A  person  crossing  a  railroad  track  has  the 
right  to  presume  that  the  railroad  company 
will  not  run  its  cars  in  violation  of  an  ordi- 
nance, and  that  its  watchman,  who  was  <hi 
duty,  would  warn  him  if  danger  was  impend- 
ing.—Id. 

[U]    (App.  1907) 

The  failure  of  a  railroad  company's  signal 
to  give  warning  of  a  train  approaching  a  public 
crossing  raises  the  presumption  of  safety  to  a 
person  who  is  about  to  cross  the  track  and  may 
be  considered  in  connection  with  the  question 
of  contributory  negligence.— Cleveland.  0.,  C 
&  St.  li.  Ry.  Co.  r.  Schneider,  40  Ind.  App. 
88,  80  N.  B.  985. 

Cv]    (Sap.  1909) 

A  pedestrian  has  the  right,  within  reason- 
able limits,  to  assume  that  a  railroad  company 
will  obey  the  law;  and,  while  this  does  not  re- 
lieve him  from  the  exercise  of  due  care,  it  may 
be  a  feature  !n  determining  whether  due  care 
was  exercised.— Cleveland,  C„  C.  &  St  L.  Ry. 
Co.  T.  Lynn,  171  Ind.  689,  85  N.  E.  999,  86 
N.  E.  1017. 

[w]    (Sap.  1909) 

If  plaintiff  was  familiar  with  the  custom 
of  defendant  railroad  company  to  close  its  gates 
at  a  street  crossing  when  a  train  was  approach- 
ing, and  found  the  gates  open  when  he  ap- 
proached the  crossing,  and  was  not  warned  of 
danger,  he  could  assume  that  no  train  was  ap- 
proaching, and  that  it  was  safe  to  cross  flie 
track ;  the  open  gates  being  an  assurance  that 
there  ytna  no  danger,  upon  which  he  could  rely. 
— Evansville  &  T.  11,  R.  Co.  v.  Bemdt,  172 
Ind.  697,  88  N.  E.  612. 

[X]    (App.  1909) 

While  a  traveler  approaching  a  crossing 
with  no  knowledge  of  an  approaching  train 
may  rely  to  some  extent  on  the  statutory  sig- 
nals to  warn  him  of  the  train's  approach,  he 
may  not  do  so  where  he  has  actual  knowledge 
of  such  approach.  Judgment  (1908)  85  N.  E. 
369,  modified  on  application  for  rehearing.— 
Cleveland,  C.  C,  &  St.  L.  Ry.  Oo.  t.  Hongh- 
land.  88  N.  E.  623. 

ly]    (App.  1909) 

A  person  crossing  a  railroad  track  at  grade 
may  presume  that  the  railroad  company  will 
run  its  trains  according  to  law  and  with  proper 
regard  to  the  safety  of  persons  crossing  the 
track.- Southern  Indiana  Ry.  Co.  t.  Diennen, 
88  N.  E.  724. 

Fob  Cases  from  Othes  States, 

See  41  Cent.  Dig,  R.  R.  SS  1071-1074. 
See,  also,  33  Cyc,  pp,  1027-1033. 
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1831,         Effect  of  diveetiou  of  rmil- 
road  emplojA*. 

OpioioD  evidence  as  to  rate  of  speed,  see  Evi- 
dence, i  474. 

M   (Sup.  1887) 

Where  the  plaintiff  knows  that  a  train 
is  on  its  way  to  its  destination,  and  has  stopped 
temporarily  at  a  crossing,  but  is  likely  to  move 
at  any  instant,  the  attempt  to  Dfiss  between 
the  cars  of  the  train  ia  contributory  negligence, 
which  the  direction  of  one  of  defendant's  brake- 
men  to  do  so,  will  not  excuse. — Lake  Shore  & 
M.  S.  Ry.  Co.  T.  PiQcbin,  112  Ind.  592,  18 
>'.  E.  m. 

tb]  (App.  1906) 
Where  a  flafrmaD  at  a  railroad  crossing 
beckoned  to  one  driving  to  proceed  acroas  the 
tracks,  he  had  a  right  to  rely  on  the  assarance 
that  he  would  incur  no  danger  from  approach- 
ing tTainfl.--Lake  Brie  &  W.  R.  Co.  t.  Fike.  74 
N.  £.  636.  36  Ind.  App.  5H. 

Fob  Cases  noM  Other  States. 

See  41  Cekt.  Did.  B.  R.  H  1075-107& 
See,  also,  33  Cyc.  pp^  1034-1036. 

1 38S.         OtossImc  aeav  steadlmc  trains 
or  oars. 

Penalties  for  violatton  of  regulations,  see  ante, 
f  254. 

U]  (Sup.  1903) 
Plaintiff's  decedent  was  going  to  defend- 
ant's station  to  board  a  train,  which  was  ap- 
proaching on  the  main  track,  and  was  killed 
in  passing  over  a  side  track  at  a  r^nlar  cross- 
ing place.  Detached  freight  cars  were  stand- 
ing on  the  vding,  and  the  death  was  caused  by 
an  engine  suddenly  backing  against  them, 
without  warning.  Held  the  mere  failure  of  de- 
cedent to  look  towards  the  engine  before  cross- 
ing the  track  was  not  negligence  as  matter  of 
law.— Stoy  V.  Lonisville.  B.  &  St.  L.  Consol. 
R,  Co.,  66  N.  E.  615,  160  Ind.  144. 

[b]    (App.  1906) 

Where  one  driving  started  across  railroad 
trades  in  front  of  an  engine  attached  to  a  train, 
he  aaanmed  the  risk  of  hia  horse  becoming 
frightened  at  noises  made  in  the  ordinary  han- 
dling of  a  train.— Lake  Erie  &  W.  R.  Co.  v. 
Fike,  74  N.  E.  636,  35  Ind.  App.  554. 

Fob  Cases  fboh  Oiheb  States, 
See  41  Cent.  Dig.  K.  R.  §  1079i. 
See.  also.  33  Cyc  p.  1086. 

1883.  Crosslnc    near  appmaoUnK 

trains  or  oars. 

At  places  other  than  crossing,  see  post,  {  881. 
Qaestlons  for  jury,  see  post.  S  350. 

M  (Sop.  1870) 
Where  a  person  about  to  cross  a  railroad 
track  on  a  public  highway  is  apprised  of  an 
approadiInK  train  by  the  noise,  and  ventures 
open  the  track  from  a  mlscalenlatlon  of  his 


danger,  the  error  Is  his,  and  the  company  Is 
not  answerable  for  his  erroneous  calculation. — 
Bellefontaine  R.  Co.  v.  Hunter,  33  Ind.  336. 
5  Am.  Rep.  201. 

Cb]    (Sap.  1388) 

The  company  Is  not  bound  to  atop  its  trains 
nor  slacken  their  speed  on  approachli^  pnbllc 
crossings,  and  a  traveler  who  attempts  to  cross 
must  be  held  to  be  aware  of  this  rule,  anif  act 
with  reference  to  It.— Ohio  &  M.  Ry.  Co.  v. 
Walker,  113  Ind.  196,  15  N.  E.  234,  3  Am. 
St.  Rep.  638. 

[cl     (Sap.  1892) 

When  a  traveler  approaches  a  railroad 
with  the  intention  of  crossing  it,  he  la  bound 
to  know  that  to  attempt  to  cross  near  and  in 
front  of  a  moving  train  involves  more  or  less 
of  danger.  If  he  is  so  heedless  Of  hts  personal 
safety  that  he  braves  the  danger,  or  so  careless 
that  he  does  not  use  the  aensM  nature  has  given 
him  to  look  and  listen  that  he  may  learn  if 
then  is  danger,  only  one  inference,  that  of 
negligence,  can  be  drawn  from  his  conduct.— 
Shoner  v.  Pennsylvania  Co.,  28  N.  E.  616,  20 
N.  B.  775,  130  Ind.  170. 

[d]    (Sop.  1892) 

A  person  who  voluntarily  and  unneces- 
sarily attempts  to  cross  a  railroad  track  at  a 
crossing  in  front  of  an  approaching  train  Is 
guilty  of  contributory  negligence,  and,  hav- 
ing been  struck  and  killed  by  the  train,  there 
can  be  no  recovery  against  the  railroad  com- 
pany  for  hia  death,  though  its  agents  were  cul- 
pably negligent  in  the  management  of  the  train. 
— Korrady  v.  Lake  Shore  &  M.  S.  Ry.  Co.,  131 
Ind.  261,  20  N.  R  1060. 

It  doM  not  excuse  one  who  attempts  to 
cross  in  front  of  a  locomotive  which  he  sees 
approaching  at  no  great  distance  that  the  speed 
was  18  miles  an  hour  at  a  place  where  a  munic- 
ipal ordinance  limited  it  to  10  mileB.— Id. 

reJ     (App.  1834) 

When  a  person  riding  In  a  covered  wagon 
along  a  road  which  crosses  a  railroad  track  at  an 
angle  looks  and  listens,  and,  while  he  is  looking 
ahead,  and  Is  very  near  the  crossing,  a  train, 
out  of  time,  comes  up  to  the  crossing  from  be- 
hind the  wagon  at  the  rate  of  50  miles  an  hour, 
without  any  signal,  he  Is  not  blamable  for  driv- 
ing across  the  track  in  front  of  the  train,  instead 
of  stopping  or  turning  out  In  some  other  direc- 
tion, even  though  he  ought,  by  the  exercise  of 
ordinary  care,  to  have  seen  the  train  when  he 
was  within  90  feet  of  the  crossing.  Pittsburgh, 
C,  C.  4  St.  L.  Ry.  Co.  v.  Burton,  139  Ind. 
Sup.  357,  37  X.  E.  150,  38  N.  E.  594,  foUowed. 
—Chicago,  St.  L.  &  P.  R.  Go.  v.  Butler,  10  Ind. 
App.  244.  88  N.  E.  1. 

[tl  (Bil».  1897) 
Where  plaintiff,  while  crossing  a  nnmber  of 
railway  tracks,  on  seeing  a  train  approaching 
on  one  of  the  tracks  io  front  of  her.  tamed, 
and,  on  starting  back,  saw  a  train  approadilng 
on  another  track,  and,  thinking  that  She  could 
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pass  over  In  front  of  it  before  it  would  reach 
her,  deliberately  attempted  to  croas  the  track, 
and  wait  struck  and  injured,  such  injury  was 
the  result  of  her  own  negligence. — Sutherland 
V.  Cleveland,  C,  C.  &  St.  L.  Ry.  Co.,  47  N. 
E.         US  Ind.  308. 

[g]    (App.  ISM) 

In  an  action  to  recover  for  Injuries  aus- 
tained  at  a  railway  croaslng.  where  the  jury 
find,  in  answer  to  intem^atortes,  that  com- 
plainant had  notice  of  the  approach  of  the 
train  in  time  to  have  turned  bis  team  around 
and  avoided  the  accident,  and  failed  to  do  so, 
such  facta  constitute  contributory  negligence. — 
Baltimore  &  O.  S.  W.  Ry.  Co.  v.  Mnsgtave,  55 
N.  E.  49G,  24  Ind.  App.  295. 

[hj    (App.  IflOO) 

One  injured  by  being  struck  by  a  locomo- 
tive at  a  crossii^  cannot  recover  therefor  where 
it  appears  that,  after  he  aaw  the  approaching 
train  in  time  to  stop  in  a  place  of  safety,  he 
voluntarily  went  on  the  track  in  front  of  the 
engine,  though  the  train  was  being  run  at  a 
rate  of  speed  prohibited  by  ordinance.— Lake 
Krie  ft  W.  R.  Co.  t.  Pence,  55  N.  B.  103G,  24 
Ind.  App.  12. 

[1]    (Sap.  1S04) 

Sperini  findings  in  an  action  for  the  death 
of  plaintiffs  intestate  at  a  railway  crossing 
accident  showed  that  decedent,  as  be  approached 
the  track,  at  and  after  a  point  45  feet  distant 
therefrom,  had  a  clear  view  in  the  direction 
from  which  the  train  was  approaching  for  1,100 
feet.  He  was  traveling  at  the  rate  of  3  or  4 
miles  an  hour,  and  the  train,  which  was  at 
that  time  450  feet  distant,  was  approaching 
at  the  rate  of  30  miles  an  hour.  There  was  a 
signboard  at  the  crossing,  marked  "Railroad 
Crossing,"  which  could  be  read  at  a  distance 
of  GO  to  75  feet.  The  statutory  signal  was  not 
given  by  the  train,  but  there  was  no  evidence 
that  decedent  could  bave  heard  such  signal, 
had  it  been  given.  Decedent  first  discovered  the 
train  when  18  feet  distant  from  the  track,  and 
was  struck  and  killed  while  urging  bis  horses 
in  an  endeavor  to  cross  in  front  of  it.  Held 
that,  even  though  it  be  considered  that  the  de- 
cedent exercised  ordinary  care  after  discover^ 
ing  the  train  in  endeavoring  to  crosn  in  front 
thereof,  yet  he  was  guilty  of  contributory  negli- 
gence In  placing  himself  in  the  perilous  position, 
and  plaintiff  could  not  recover, — Wabash  R. 
Co.  V.  Keister.  07  N.  E.  521.  ICS  Ind.  GOO. 

Where  a  traveler  negligently  attempted  to 
cross  a  railway  track  when  a  train  was  ap- 
proachiiv  and  was  Injured  as  a  result  of  his 
negligence,  the  fact  that,  after  placing  him- 
self in  a  position  of  danger,  he  exercised  the 
atmost  care  to  escape  injury,  would  not  entitle 
him  to  recorer.— -Id. 

Fob  Cases  fbou  Other  States, 

See  4L  Gent.  Dig.  R.  R.  SS  1080-1083. 
See,  also,  33  Cyc.  p. 


S  334.  ^—  Acts  la  wergaaglea. 

[a]     (Sup.  18S2) 

When  a  railroad  company  by  Its  own  negli- 
gence misleads  a  traveler  on  the  highway  and 
puts  him  in  peril  of  his  life,  and  the  traveler 
from  the  excitement  of  such  peril  and  in  bis 
honest  efforts  to  escape  makes  a  mistake  and  is 
injured,  such  an  error  of  judgment  is  not  con* 
tribntory  negligence.— Pittsburgh,  0.,C.  ft  StL. 
Ry.  Co.  T.  Martin,  82  Ind.  476. 


[b]  (App. 

Where  plaintiiff  saw  an  approaching  tndn, 
apparently  about  50  or  60  feet  away,  vbea 
his  horse's  feet  were  almost  on  the  track,  and 
tie  was  about  10  feet  from  it,  being  in  such 
imminent  danger,  Iila  attempt  to  ctobs  ahead  of 
the  train,  rather  than  to  back,  was  not  negli- 
gence per  se.  —  Grand  Rapids  &  L  R.  Co.  t. 
Cos,  8  Ind.  App.  29,  35  N.  E.  183. 

[c]  (Sap.  1890 

When  one  driving  a  buggy  and  an  w> 
dinarily  gentle  team  approaches  a  crossing  aft- 
er his  view  of  the  line  haa  been  obstnicieil  for 
more  than  a  block,  and,  having  lookc.l  and  lis- 
tened, passes  a  box  car  standing  out  iuto  the 
highway  on  a  side  track,  and  sees  a  train  com- 
ing at  the  Tato  of  45  or  60  miles  an  hour,  be 
is  not  blamable  for  the  failure  of  his  attempt  to 
stop  and  turn  oat  bis  team,  then  within  10  feet 
of  the  track,  and  frightened;  nor  for  having 
got  them  into  a  place  where  they  became  un- 
manageable'from  fright;  nor  for  attemiiting  to 
turn  them  away  from,  rather  than  towards,  the 
train.— Pittsburg,  C,  C.  &  St.  L.  Ry.  Co.  v. 
Burton,  130  Ind.  Sup.  357,  37  N.  E.  15U,  38 
N.  E.  694. 

Fob  Cases  fbou  Otheb  States, 
See  41  Cent.  Did.  R.  R.  S  1027. 
See,  also,  33  Cyc  p.  10S8. 

S  33S.         Effeet  Im  svneral. 

Willful  or  wanton  injury,  see  post,  S  339. 

[a]  The  fact  that  a  railroad  company  is  guilty 
of  negligence  in  running  a  train,  approaching:  a 
crossing,  does  not  excuse  a  traveler  on  the 
highway  from  using  due  and  ordinary  care  to 
avoid  a  collision.— (Sup.  1875)  Toledo,  W,  &  W. 
Ry.  Co.  v.  Shuckman,  50  Ind.  42;  (App.  1805) 
Louisville,  N.  A.  &  C.  Ry.  Co.  v.  Stephens.  13 
Ind.  App.  145,  40  N.  E.  148 ;  (1890)  Baltimore 
ft  O.  R.  Co.  T.  Talmage,  16  Ind.  App.  203,  43 
N.  E.  lOia 

[b]  The  duty  of  a  traveler,  approaching  a  rail- 
road track,  to  exercise  care,  to  use  bia  eyes  and 
ears,  and  to  prevent  Injury  to  himself,  In  order 
to  avoid  the  imputation  of  negligence,  is  not 
excused  by  the  failure  of  those  In  charge  of  an 
approaching  train  to  give  the  proper  or  statu- 
tory signals.— (Sup.  1875)  St.  I^uls  &  S.  E. 
Ry.  Co.  v.  Malhias,  50  Ind.  05;  (1890)  Louis- 
ville, N.  A.  &  C.  Ry.  Co.  v.  Stommel,  12r>  Ind. 
35,  25  N.  E.  863;  (1890)  Miller  t.  Terre  Haute 
ft  I.  R.  Co.,  144  Ind.  323,  43  N.  B.  2o7. 
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It  is  the  duty  of  a  person,  ttbout  to  cross 
•  nilroad  track,  to  look  in  each  direction  for 
an  approaching  train ;  and  a  failure  to  so  look, 
if  injury  results,  will  not  be  excused  liecauae 
the  train  of  the  railroad  company  may  have 
been  runoing  faster  than  allowed  by  a  city  or- 
dinance.—St  Louis  &  S.  E.  Ry.  Co.  v.  Mathias, 
60  Ind.  65. 

[d]  (Sap.  1885) 
The  fact  that  an  approaching  train  failed 
to  give  the  statutory  signal  will  not  excuse  one 
who  sustains  injury  at  a  crossing  If  he  neglect 
the  diligent  use  of  all  available  means  to  pre- 
vent such  injury.— Cincinnati,  H.  &  I.  R.  Co. 
T.  Batier,  103  Ind.  31.  2  N.  E.  138. 

M    (Sap.  18») 

A  munidpal  oidinance,  limiting  Qie  rate  of 
■peed  of  trains,  does  not  relieve  a  person  at  a 
street  crossing  from  exercising  ordinary  care.— 
Korrady  t.  Lake  Shore  &  M.  S.  Ry.  Ga,  ISl 
Ind.  201.  29  N.  E.  1069. 

It]  (Sap.  1900) 
A  complaint  alleging  that  defendant,  know- 
ing that  it  had  run  its  engine  against  plain- 
tiff while  on  its  track,  and  was  dragging  him, 
negligently  foiled  to  stop  the  same  before  plain- 
tiff  was  injured  without  his  fault,  which  it 
could  bare  done,  states  a  good  cause  of  ae- 
tioD,  though  it  does  not  deny  plaintlSfs  negli- 
gence in  being  on  the  track,  since  such  negli- 
gence was  the  remote  condition,  and  not  the 
proximate  cause  of  the  injury.— Cleveland,  C, 
C.  ft  St.  Ry.  Co.  T.  Klee,  56  N.  E.  234.  154 
Ind.  430. 

te]   (App.  im) 

A  traveler  on  a  highway  approaching  a 
railroad  crossing  must  use  his  senses  of  sight 
and  bearing  to  protect  himself  from  danger, 
and,  if  the  situation  is  such  that  be  could  see 
or  hear  an  approaching  train  in  time  to  avoid 
collision,  it  will  be  presumed,  if  be  is  killed  by 
collision  with  the  train,  either  that  he  did  not 
look  or  listen  for  its  approach,  or  that  he 
failed  to  heed  what  be  saw  or  heard,  and  his 
administrator  is  therefore  not  entitled  to  re- 
cover, not  because  the  negligence  of  the  rail- 
road company  was  not  a  proximate  cause  of  the 
death,  but  because  the  traveler's  negligence  was 
a  concurring  proximate  cause  contributing  there- 
to.—Wamsiey  v.  Cleveland,  C,  C.  &  St.  L.  Ry. 
Co.,  41  Ind.  App.  147,  82  N.  E.  490,  83  N.  E. 
640. 

Ih]    (App.  IWS) 

It  is  the  duty  of  one  going  upon  a  railroad 
track  at  a  crossing  to  use  care  and  caution  in 
proportion  to  the  known  danger,  and  such  as  a 
person  of  ordinary  prudence  similarly  situated 
would  be  presumed  to  use  under  similar  circum- 
stances, and,  if  he  fails  to  do  so,  and  the  fail- 
are  contributes  in  the  slightest  degree  to  bis  in- 
Jury,  he  cannot  recover,  no  matter  bow  careless 
or  negligent  the  railway  company  may  have 
been.— ClevelaDd,  C,  C.  ft  St.  L.  Ry.  Co.  v. 


Wnest,  41  Ind.  App.  210,  83  N.  E.  020;  Id.,. 
41  Ind.  App.  711,  84  N.  E.  1123. 

[11  (App.  1M8) 
Tljat  a  railway  company  negligently  failed 
to  signal  for  a  highway  crossing,  by  reason  of 
which  "decedent  drove  bis  team  within  about 
two  feet  of  the  track  before  he  discovered  the 
train  approaching  at  the  rate  of  about  4o  miles 
an  hour,  that  decedent  could  not  turn  the  team 
to  the  right  or  left,  and  that  he  lost  his  pres- 
ence of  mind,  and,  while  attempting  to  cross, 
was  struck  by  the  train,  shows  that  his  death 
was  caused  by  his  own  negligence;  it  not  ap- 
pearing that  he  would  not  have  been  saved  bad 
he  stopped  his  team  when-  he  discovered  the 
train,  or  that  he  could  not  have  backed  the 
team,  or  that  the  company's  negligence  caused 
him  to  lose  his  presence  of  mind.— Baltimore 
&  O.  S.  W.  R.  Co.  T.  Abegglen.  41  Ind.  App. 
603,  84  N.  E.  666. 

U]  (App.  1908) 
Decedent  continued  to  approach  a  railroad 
crossing  at  which  he  was  killed,  after  having 
heard  the  whistle  of  a  train,  knowing  that  he 
could  not  see  the  train  owning  to  a  dense  fog 
prevailing,  and  thereafter  took  no  precautions 
to  stop  his  vehicle  and  carefully  listen  for  the 
train  before  permitting  bis  son  to  drive  on  the 
track.  Held,  that  decedent  was  negligent  as  a 
matter  of  law,  and  that  his  negligence  proxi- 
mately contributed  to  the  accident.— Cleveland, 
C.  C.  &  St.  Ry.  Co.  V.  Houghland,  85  N.  B. 
300. 

Fob  Cases  ntOM  Otheb  States. 

See  41  Gent.  Dig.  R.  R.  H  1028,  1084, 

1086-1088. 
See,  also,  33  Cyc.  p.  1038. 

S  337.  PvoKlmate  eauM  of  Injur. 

Contributory  negligence  aa  proximate  eanae, 

see  ante,  S  335. 
Instructions,  see  post,  |  351. 
Pleading,  see  post,  §  344. 
Sufficiency  of  evidence)  see  post,  |  348. 

[a]  (Sap.  1880} 
Where  an  ordinance  requires  a  railway 
company  to  keep  a  watchman  at  a  street  cross- 
ing, the  omission  so  to  do  is  not  negligent,  un- 
less It  is  the  proximate  cause  of  an  injury.— 
Pennsylvania  Co.  T.  Hensll,  70  Ind.  609,  36 
Am,  Rep.  188. 

[bi    (App.  1892) 

The  failure  to  give  a  signal  required  by 
law  on  approaching  a  crossing  will  not  make  the 
company  liable  for  injuries  siistatned  by  any  one 
at  the  crosfung,  imlcss  it  is  shown  that  such  falN 
ure  was  the  cause  of  the  injury. — Leavitt  v. 
Tetre  Haute  &  I.  R.  Co.,  5  Ind.  App,*  513,  31 
N.  E.  860,  32  N.  E.  806. 

[c]    (Sap.  Ig93) 

In  an  action  against  a  railroad  company 
for  persoiinl  injuries  caused  by  horses  taking 
fright  at  a  box  car  standing  on  the  highway 
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at  a  croBsiug,  where  It  appears  the  hones  were 

frightened  both  by  the  car  on  the  crossiDK  and 
by  a  noise  at  the  car,  for  which  neitber  plaintiff 
nor  defendant  is  responsible,  defendant  is  lia- 
ble—Cleveland, 0..  C.  &  I.  Oo.  T.  Wrnant. 
134  Ind.  681,  34  M.  E.  069. 

[d]  (Snp.1896) 

Where,  in  constructing  a  crossing,*  the 
railroad  company  so  encroached  on  the  high- 
way as  to  reduce  its  width  from  60  to  13  feet, 
and  allowed  a  ditch,  washout,  and  broken  cul- 
vert to  remain  in  the  highway,  and  the  person 
driving  decedent  was,  by  reason  thereof,  unable 
to  turn  his  horse  so  as  to  avoid  a  train,  a  charge 
that  "negligence  may  be  the  proximate  cause 
of  an  injnry,  of  wUch  it  is  not  the  sole  or  im- 
mediate cause.  If  the  defendant  negligently 
encroached  upon  and  maintained  obstructions 
In  the  highway  at  the  crossing,  which,  concur- 
ring with  the  movement  of  a  passing  train,  pro- 
duced the  collision  resulting  in  the  death  of 
decedent,  then  such  negiigence  would  be  the 
'proximate  cause'  of  such  collision,  within  the 
meaning  of  that  term,  as  used  in  these  instruc- 
tiOQS,"— is  proper. — Lake  Shore  &  M.  8.  Ry.  Co. 
V.  Mcintosh,  140  Ind.  261,  88  N.  E.  476. 

[•]     (Sup.  1896) 

The  negligence  of  a  railway  company  in 
blocking  a  street  crossing  with  its  train  for  an 
unreasonable  length  of  time  is  not  the  proxi- 
mate cause  of  injuries  received  by  a  pedestrian 
from  a  fall  caused  by  a  defect  in  the  street 
while  making  a  detour  to  pass  around  the  train. 
—Enochs  T.  Pittsburgh,  C.  C.  A  St  L.  Ry. 
Co..  44  N.  E.  658,  145  Ind.  635. 

[f]  (Sup.  1897) 

Though  the  failure  of  a  railroad  company 
to  give  the  statutory  signals  at  crossings  is  neg- 
ligence, still,  to  entitle  an  injured  person  to  re- 
cover, he  must  show  that  such  negligence  was 
the  proximate  cause  of  his  injuries,  and  that  he 
was  free  from  contributory  negligence.— Balti- 
more &  O.  8.  W.  Ry.  Co.  V.  Couoyer.  48  N.  E. 
352,  49  N.  R  452,  149  Ind.  524. 

[g]  <App.  1899) 

While  the  fact  that  a  railroad  company 
was  running  its  train  through  a  city,  at  the 
time  an  accident  occured,  at  a  speed  beyond 
the  limit  fixed  by  ordinance,  constitutes  negli- 
gence, the  complainant,  in  order  to  recover, 
must  show  that  such  n^ligence  was  the  proxi- 
mate cause  of  the  accident.— Lake  Erie  &  W. 
B.  Co.  T.  Mikesell,  55  X.  E.  488,  23  Ind.  App. 
395. 

Chi    (App.  1899) 

Faikire  of  a  railroad  company  to  ring  the 
bell  and  sound  the  whistle  on  approaching  a 
crossing,  as  required  by  statute,  did  not  render 
them  liable  to  a  person  injured  at  the  crossing 
If  such  negligence  did  not  cause  the  injury. — 
Cleveland,  C,  C.  &  St.  L.  Ry.  Co.  v.  Baker,  54 
M.  E.  814,  24  Ind.  App.  152. 


[I]  (A*p.U9») 
While  a  railway  ecnniuuiy  is  ne^Igent  In 
failing  to  give  the  abitutory  aignals  oo  ap- 
proaching a  crossing,  and  in  running  Its  tnia 
through  a  ci^  at  a  speed  bejrond  tiie  limit  fixed 
by  Ordinance,  sudi  negligence  will  not  render 
the  company  liable  for  injuries,  where  the  spe- 
cial findings  show  that  such  negligence  was  not 
the  proximate  cause  of  the  Injnry,  bat  phdn- 
tilTs  team  «'as  frightened  by  the  headlight  of 
the  engine,  plaintiff  knowing  of  the  approach 
of  the  train.— Baltimore  &  O.  S.  W.  Ry.  Co.  v. 
Musgrave,  66  N.  B.  490.  24  Ind.  App.  296. 

ai  (App.  1900) 
Where  a  locomotive  negligently  run  throngh 
a  town  at  a  high  and  dangerous  rate  of  speed 
strikes  a  person  at  a  eroadng,  and  hnris  his 
body  a  distance  from  the  track,  where  it  strikes 
and  injures  the  plaintiff,  the  latter  cannot  re- 
cover from  the  company,  as  his  injury  was  not 
the  proximate  result  of  the  negligent  running 
of  its  locomotive.— Evansville  &  T.  H.  R.  Go.  v. 
Welch,  58  N.  E.  88,  25  Ind.  App.  SOS;  81  Am. 
St.  Rep.  102. 

nt]    (App.  1904) 

A  complaint  in  an  action  against  a  railway 
company  for  Injuries  to  a  traveler  at  a  high- 
way crossing  which  alleged  that,  by  reason  of 
obstructions,  persons  approaching  the  tracks 
could  not  see  more  than  10  feet  along  the 
tracks ;  that  plaintiff  and  her  husband  ap- 
proached the  crossing,  looking  and  listening 
for  trains;  that  within  10  or  15  feet  of  the 
tracks  they  stopped  the  horse,  and  looked  and 
listened  for  trains;  that,  on  failing  to  see  or 
hear  any,  they  drove  on,  looking  and  listening, 
and,  when  on  the  crossing,  defendant  without 
giving  any  signals,  pushed  a  freight  train  so  near 
to  them  as  to  cause  the  horse  to  l>ecome  unman- 
ageable, causing  the  conveyance  to  he  upset 
and  the  injury  complained  of— showed  that  the 
defendant's  negligence  in  failing  to  give  signals 
was  the  proximate  cause  of  the  injury. — Cleve- 
land, C,  C.  &  St  L.  By.  Co.  t.  Carey,  71  N. 
K.  244,  33  Ind.  App.  276. 

II]    (App.  1906) 

la  order  to  render  a  railroad  liable  for  Its 
neglect  in  maintaining  a  crossing  at  a  highway, 
it  is  not  necessary  that  the  precise  injury  which 
iu  fact  occurred  should  have  been  foreseen,  but 
it  is  sufficient  if  it  was  to  Ik  reasonably  expect- 
ed that  injury  might  occur  to  other  persons 
using  the  crossing  in  an  ordinarily  careful  man- 
ner.—Evansville  &  I.  B.  Co.  T.  Allen,  7Z  N. 
E.  630,  34  Ind.  App.  686. 

Where  a  railroad  failed  to  perform  its  duty 
in  the  construction  and  maintenance  of  a  high- 
way crossing,  either  by  failing  to  erect  guards, 
digging  a  pit,  or  otherwise,  it  was  liable  for  in- 
juries proximately  caused  by  its  neglect  in  any 
such  respect,  although  some  other  cause,  such  as 
the  stumblfng  and  falling  of  a  horse,  concurred 
in  causing  the  injury.— Id. 
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[m]  (Avv.1906) 

Plaintiff's  intestate  approached  a  dty  ^ai^ 
Toad  croMing  provided  with  gates  as  required 
by  ordinance.  The  gates  were  dosed  for  a 
tr^  on  the  track  neaieet  to  intestate,  bnt  were 
raised  before  the  train  bad  passed  the  crosdng. 
She  thereupon  vallnd  toward  the  train,  and, 
after  it  had  passed,  was  killed  by  a  train  on 
the  next  tradi  not  more  than  20  feet  from  the 
place  where  she  stopped  to  allow  the  first 
train  to  pass,  and  running  at  an  unlawful  rate 
of  speed.  The  jury  specially  foood  that  she 
did  not  look  or  listen  for  the  second  train  after 
she  left  the  place  where  she  waited  for  the 
first  train;  Uiat  she  could  not  have  seen  the 
second  train  at  any  time  while  she  was  within 
10  feet  from  the  nearest  rail  of  the  track  on 
which  it  ran,  had  she  looked,  because  the  view 
was  obstructed  by  the  first  train,  but  that  she 
could  have  seen  the  train  after  she  left  the 
place  where  she  stopped.  It  was  also  found 
that  crossing  bells  were  ringing  continuously, 
but  not  that  such  bells  were  caused  to  ring 
alone  by  tbe  second  train.  Held,  that  defend- 
ant's negligence  in  opening  the  gate  in  viola- 
tion of  the  ordinance,  and  in  running  the  sec- 
ond train  at  an  excessive  speed,  was  tbe  prox- 
imate cause  of  intestate's  death. — Smith  t. 
Michigan  Cent  R.  Co.,  73  N.  B.  928,  35  Ind. 
App.  1S8. 

Fob  Cases  fbou  Other  States. 

See  41  Cent.  Diq.  R.  B.  $§  1090-1005. 
See,  also,  83  Cyc  pp.  1042-I(>i7. 

f  838.  lajnry  avoidable  notwithstaBding 
ooBtribntary  aegllsenea. 
M    (Bap.  1900) 

Where,  in  an  action  for  iDjuries  at  a  rail- 
road crossing,  plaintiff's  capacity  to  exercise 
care  was  in  issue,  an  instruction  that  If  plain- 
tiff was  standing  on  defendant's  track,  and  bis 
■attention  was  diverted  from  tbe  engine  ap- 
proaching him  from  behind,  and  if  he  was  seen 
by  defendant's  servants  in  time  to  stop  the  en- 
gine, by  the  exercise  of  ordinary  care,  before 
striking  him,  and  they  failed  to  do  so,  defend- 
ant was  guilty  of  negligence,  was  erroneous, 
in  that  it  eliminated  tbe  question  of  plaintiCfB 
capacity  to  know  of  the  danger,  and  to  step 
from  the  track  on  signal. — Cleveland,  C.,  C.  & 
St.  L.  By.  Co.  T.  Klee,  56  N.  B.  234,  154  Ind. 

dsa 

[b]    (App.  1909) 

Wbere  defendant's  engineer  must  have 
seen  decedent's  peril  on  the  track  at  a  crossing 
in  time  to  have  stopped  the  train  and  avoided 
striking  decedent,  bnt  instead  ran  over  and  kill- 
ed him,  the  railroad  company  was  responsible 
under  the  last  clear  chance  rule.— Southern 
Indiana  Ry.  Co.  t.  Drenneo,  8S  N.  B.  724. 

Fob  Cases  from  Other  States, 

See  41  Cent.  Dig.  R.  B.  SS  1096-1099. 
See,  also,  33  Cyc  pp.  1047-1040. 


itom  sets  4bA  bvosb 


1 330.  WllUvI  or 

mecUcenM. 

Instructions,  see  post,  |  851. 
Pleading,  aee  post,  |  844. 
Questions  for  jury,  see  post,  |  3501. 
Sufficiency  of  evidence,  see  post,  |  34S. 

[a]  (Sup.  I860) 

In  an  action  against  a  railroad  company 
for  causing  the  death  of  plaintiff's  intestate 
by  running  its  cars  over  him  while  crossing 
the  railroad  track  upon  a  public  highway,  if 
the  deceased's  own  negligence  and  want  of 
ordinary  care  contributed  to  his  death  the  com- 
pany was  not  liable,  although  guilty  of  neg- 
ligence, unless  that  negligence  was  so  gross  as 
to  imply  a  willingness  to  inflict  the  injury.— 
£vansville  &  C.  R.  Co.  v.  Lowdermilk,  15  Ind. 
120;  Ohio  &  M.  B.  Co.  t.  Oullett,  Id.  487. 

[b]  (Sap.  1860) 

In  an  action  for  the  death  of  plaintiff's 

decedent,  caused  by  his  being  struck  by  de- 
fendant's train  while  crossing  Its  tracks  on  a 
highway,  tbe  want  of  such  care  as  very  pru- 
dent men  take  of  their  own  concerns  does  not 
constitute  such  gross  negligence  as  would  render 
the  company  liable,  if  deceased  by  his  own  neg- 
ligence contributed  to  his  death. — Evansrille  ft 
C.  R.  Co.  V.  Lowdermilk,  15  Ind.  120. 

[C]    <8np.  1888) 

In  an  action  for  the  killing  of  plaintitFs- 
son,  evideuce  that  the  boy,  engaged  In  baulii^ 
wheat,  was  reclining,  apparently  asleep,  on  the 
wagon,  glowly  approaching  up  hill  toward  the 
railroad,  and  that  he  was  well  acquainted  with 
the  crossing,  where  trains  were  visible  from 
the  road  for  1,000  feet,  and  that  tbe  engineer, 
not  seeing  any  driver,  gave  the  danger  signals, 
and,  when  he  apprehended  that  the  wagon 
would  not  be  halted,  used  every  endeaver  to 
stop  tbe  train,  in  which  he  succeeded  so  far 
that  the  train  ran  past  the  crossing  only  about 
50  yards,  does  not  show  either  willful  Injury 
or  negligence  on  the  part  of  the  railroad.— 
Indiana,  B.  ft  W.  Ry.  Co.  v.  Wheeler,  115  Ind. 
253,  17  N.  B.  568. 
[d]    (Snp.  1891) 

In  an  action  for  injuries  to  plaintiff  owing 
to  his  horse  becoming  frightened  at  the  blowing 
off  of  steam  and  the  sounding  of  a  whistle  by  a 
locomotive,  the  court  instructed  that  it  tbe  serv- 
ants of  defendant  seeing  plaintiff  as  he  was 
about  to  spproach  the  crossing  could  have  avoid- 
ed any  Injury  by  the  exercise  of  even  ordinary 
care,  but,  disregarding  their  duty  in  that  ro^^jxpct, 
recklessly  and  purposely  caused  the  whistle  to 
sound,  or  the  steam  to  be  blown  off,  intending 
to  injure  the  plaintiff  by  frightening  his  hone, 
or  under  such  circumstances  as  Implied  a  will- 
ingness to  inflict  injury,  the  injuries  if  any  were 
inflicted  were  willingly  and  wantonly  done,  in 
which  case  plaintiff  could  recover  even  though 
he  were  himself  negligent  in  bis  own  conduct  at 
the  time,  provided  that  such  agents  and  servants 
were  in  the  regular  course  of  their  employment 
at  the  time  and  in  the  line  of  their  business. 
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Hel((,  that  the  inatniction  waa  proper.— lodi- 
aoapolia  Union  Ry.  Co.  T.  Boettcber,  28  N.  E. 
651.  131  Ind.  82. 

[e]     (Sap.  1S9S) 

The  facte  found  failM  to  establisb  that  the 
injury  resulting  in  the  death  of  plaiotifiTs  intes- 
tate was  willfully  inBicted  where  they  dis- 
closed that  defendant's  train  waa  ruDmng  at  a 
speed  of  35  miles  ao  hour,  and  was  1,200  or 
1,300  feet  from  a  certain  highway  crossine 
when  the  covered  biigfty  in  which  decedent  was 
riding  on  the  hishway  waa  discovered  by  the 
fireman,  150  feet  from  the  crossing,  moving  to- 
wards it  at  a  slow  gnit ;  that  he  observed  the 
vehicle  until  it  was  struck ;  that  when  the  en- 
gine was  90  feet  and  the  buggy  4  or  5  feet  from 
the  crossing  the  fireman  signaled  the  engineer, 
who  forthwith  applied  the  air  brakes,  shut  off 
the  steam,  and  reverf>ed  the  engine,  but  was  un- 
able to  stop  antil  after  colliding  with  decedent's 
buggy,— Cleveland,  C,  C.  &  St.  L.  Ry.  Co.  v. 
MUler,  49  N.      445,  149  Ind.  490. 

m     (APP-  1S98) 

No  willful  injury  of  plaintiff  Is  charged 
by  complaint  alleging  that  defendant  caused 
Its  train  to  approach  and  pass  over  the  cross- 
ing at  a  speed  of  2n  miles  an  hour,  in  known 
and  purposed  violation  of  the  speed  ordinance 
of  the  city;  that  it  willfully  failed  and  omitted 
to  sound  the  whistle  for  the  crossing,  and  will- 
fully omitted  to  maintain  a  flagman  at  the 
crossing;  that  the  flagman  was  willfully  away 
from  bis  post  of  duty,  and  willfully  failed  to 
warn  plaintiff  of  the  approach  of  the  train; 
that  defendant  willfully  caused  the  train  to 
come  close  to  plaintiff  while  about  to  cross  the 
track ;  and  then  and  thereby  willfully,  and  in 
known  and  purposed  violation  of  the  statute, 
frightened  her  horse,  and  thereby  willfully  and 
illegally,  as  aforesaid,  caused  him  to  quickly 
turn  and  upset  the  buggy,  causing  plaintiff's 
injury,  which  was  received  by  her  without  any 
fault  on  her  part. — Hancock  v.  Lake  Erie  &  W. 
R.  Co.,  51  N.  E.  309,  21  Ind.  App.  10. 

[g]    (App.  1906) 

Plaintiff  was  struck  and  injured  at  a  rail- 
way crossing  by  defendant's  passenger  train, 
which  approached  and  passed  over  the  cross- 
ing at  a  speed  of  from  50  to  GO  miles  per  hour. 
The  highway  at  the  point  in  question,  including 
the  crossing  at  that  season  of  the  year,  was 
used  by  from  J  00  to  123  teams  daily.  As  the 
train  approached  the  whistle  was  sounded  one- 
fourth  of  a  mile  north  of  the  crossing  and  the 
bell  was  rung  continuously  from  that  time  un- 
til the  train  passed  over  the  crossing.  The 
engineer  did  not  see  plaintiff  at  any  time  be- 
for  the  collision  occurred,  and  did  not  know 
of  hia  presence  in  the  vicinity  of  the  track,  and 
the  fireman  did  not  discover  plaintiff  until  he 
was  just  about  to  enter  on  the  track,  too  late 
to  take  steps  to  stop  the  engine  and  avert  the 
accident.  Plaintiff  approached  the  crossing 
from  a  canning  factory,  driving  at  a  brisk  trot, 
which  waa  continuously  maintained  until  the 


horses  slowed  down  of  their  own  volition  a» 
they  proceeded  to  go  on  the  crossing.  ffeM, 
that  Bucb  facts  were  insufficient  to  establish  a 
willful  injury  od  the  part  of  the  railway  com* 
pany.-Pittsbnigh.  a.  C.  &  St.  L.  Hy.  Co.  v. 
Ferrell,  89  Ind.  App.  515,  78  K.  E.  988,  80 
N.  B.  425. 

Fob  Cases  fbom  Othee  States, 

See  41  Cent.  Dig.  R.  R.  S8  1035,  1100. 
1101. 

See,  also,  33  Cyc.  pp.  1049-105L 

S  340.  Aets  or  amlMlou  of  employ£a  or 
oilten. 

Pleading,  see  post,  {  344. 

[a]  <8iip.  1388} 

A  railroad  company  la  not  liable  for  In- 
juries caused  by  horses  taking  fright  at  a  box 
car,  which  waa  not  encroaching  on  the  road,  but 
which  waa  afterwards  moved  upon  it  by  per- 
sons for  whose  acts  the  company  was  not  re- 
sponsible, unless  the  cars  had  been  left  there 
for  an  unreasonable  time. — Cleveland,  C,  C.  St 
I.  Uy.  Co.  V.  Wynant,  114  Ind.  525,  17  N.  E. 
118.  5  Am.  St.  Rep.  644. 

[b]  (APP.IWI) 

Employes  of  a  railroad  company,  who  af- 
ter their  day's  woric  U  completed  take  a  hand 
oar  and  start  for  town  on  ivivate  businras,  are 
not  actinj>  within  the  scope  of  their  employ- 
ment, 10  Uiat  the  company  to  not  liable  for 
their  running  into  a  person  at  a  highway  cross- 
ing.—Harrell  T.  Cleveland,  C,  C.  &  St.  L.  Ry. 
Co.,  60  N.  E.  717,  27  Ind.  App.  29. 

Fob  Cases  fbou  Other  States, 

Sbb  41  Cent.  Dig.  R.  B.  H  1102-1104. 

9  341.  Aotloiu  for  injuries. 

Grounds  for  new  trial,  see  New  Trial,  f  70u 
Kespondveness  of  answer  to  question,  see  Wit- 
nesses, S  248. 
View  and  Inspection  by  Jury,  see  Tbiai>,  |  28. 

Fob  Cases  fKOM  Otheb  States, 

See  41  Cent.  Dig.  R.  R.  S8  1105-1219. 
See.  also.  33  Cyc.  pp.  1052-1143. 

{!344.    Fleadlng. 

Allegations  as  to  scope  of  employment,  of  neg- 
ligent seri'ant.  see  Mastbb  and  Skbtakt,  i 

329. 

In  justices'  courts,  see  Justices  or  the  Peace, 
i  91. 

Motion  to  make  more  definite  and  certain,  see 

Pl^EADINO,  I  367. 

Pleading  ownership  and  operation  of  road,  see 

ante,  9  26& 

[a]    (Sap.  1864) 

In  an  action  against  a  railroad  company 
for  injuries  received  at  a  crossing,  the  com- 
plaint averring  "that  plaintiff  was  passing  the 
track  of  said  road  with  necessary  care  at  the 
usual  known  place  of  crossing,  and,  while  he 
was  passing  said  trade,  the  said  defendant. 
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with  carelessness  and  gross  Degligeiice,  and  r 
without  giving  any  warning  whatever,  caused 
one  of  her  engines  to  run  upon  said  track  with 
great  speed,  and  without  any  signal  whatever, 
and  the  said  plaintiff,  being  on  said  track, 
crossing  the  same  with  his  cattle  and  carriage, 
and  said  engine,  so  carelessly  and  without  signal 
run  as  aforesaid,  was  caused  to  come  into  col- 
lision, etc.,  and  without  any  fault  on  liis  part," 
wherehy  he  was  injured,  sufficiently  alleges 
negligence  on  the  part  of  defendant— Ohio  & 
U.  R.  Co.  T.  DaviB,  23  Ind.  553.  85  Am.  Dec. 
477. 

[u]    (Sap.  1S76) 

In  an  action  by  an  administrator  against  a 
railroad,  a  paragraph  of  the  complaint  charging 
negligence  in  the  construction  of  the  railroad  at 
a  crossing  over  a  certain  public  highway  and  in 
the  running  of  a  train  on  defendant's  road,  by 
which  the  injuries  to  pIa)DtiS*B  intestate  were 
cnnsed,  held  good.— Bonnell  t.  Allen,  53  Ind. 

m 

[b]  (Sup.  1876) 

A  paragraph  of  complaint  by  an  administra- 
tor agaitut  a  railroad  company,  charging  gross 
Begl^Qce  In  the  cooBtmction  of  a  crossing  of  the 
railroad  over  a  certain  public  highway,  and  that 
nch  negligence  and '  defective  coDstmetlon  of 
nJd  crossing  caused  injuries  which  Tesulted  in 
the  death  of  the  plaintiff's  intestate,  is  suffi- 
cient.—Indianapolis  ft  St  L  B.  Go.  T.  Stout, 
S3  Ind.  143. 

[bb]    (Sap.  1878) 

In  an  action  by  an  administrator  against  a 
railroad  company  for  killing  his  intestate  at  a 
crossing  in  a  populous  part  of  a  city,  an  allega- 
tion (hat  the  defendant  was  running  the  train 
"at  a  recklessly  and  grossly  negligent  and  dan- 
gerous rate  of  speed,  to  wit,  at  the  rate  of  40 
miles  an  hour,"  in  violation  of  an  ordinance  lim- 
iting the  rate  to  6  miles  an  hour,  does  not  suffi- 
ciently charge  willful  injury  to  exclude  the  con- 
ceded contributory  negligence  as  a  defense.— 
Tennsylvania  Co.  v.  Sinclair,  62  Ind.  301,  SO 
Am.  Rep.  185. 

[c]  (Snp.  1881) 

A  complaint  for  personal  injuries  at  a  rail- 
way crossing,  which  avers  that  there  was  no 
fault  or  negligence  in  the  plaintiff,  sufficiently 
shows  lack  of  contributoiy  negligence,  in  the  ab- 
setice  of  an  affirmative  showing  thereof  elsewhere 
in  the  complaint.— Louisville,  N.  A.  &  C.  Ry. 
Cov  T.  Head.  80  Ind.  117. 

[K]    (Snp.  1881) 

Where,  In  an  action  for  tiie  destruction  of 
plaintiVB  horses,  hamess,  and  wagon  in  a  rail- 
road crossing  collision,  the  complaint  charged 
that  the  xallroad  approachii^  the  crossing  for  a 
long  distance  lay  la  a  deep  cut,  and  was  also 
concealed  by  a  growth  of  underbrush  and  timber 
on  both  sides,  and  that,  as  W.  was  lawfully  at- 
tempting to  drive  plaintiff's  team  acroBs  the  track 
defendant  carelessly  and  negligently  ran  her  loco- 
motive against  and  upon  the  same,  to  plaintiff's 


damage;  that  the  train  was  running  at  an  un- 
lawful rate  of  speed,  and,  when  approaching  the 
crossing,  defendant's  agents  negligently  failed  to 
give  any  alarm  or  signal,  and  that  the  injury 
was  caused  by  the  careless  acts  of  defendant,  as 
alleged,  and  without  negligence  on  the  part  of 
W.  or  the  plaintiff,  it  stated  a  cause  of  action. 
-Pittsburg,  C.  &  St.  L.  Ey.  Co.  v.  Wright,  80 
lad.  182. 

[d]    (Sap.  1882) 

Where,  in  an  action  against  a  railroad  com- 
pany for  injuries  at  a  crossing,  the  complaint 
averred  that,  as  plaintiff  leadied  the  crossing, 
defendant  negligently  caused  a  locomotive  with 
cara  attached  to  approach  the  crossing  and  to 
pass  at  a  great  and  unusual  speed  witliont  prop- 
er care,  and  negligently  and  carelessly  omitted, 
while  so  approaching,  to  give  any  reasonable  or 
timely  signal  by  ringing  the  bell  or  sounding  the 
whistle  at  a  reasonable  and  proper  distance  from 
the  crossing,  by  reason  whereof  plaintiff  vaa  un- 
aware of  Its  approach,  and  by  reason  of  such 
negligence  and  without  any  fault  a  collision  oc- 
curred, it  was  sufficient  as  against  a  demurrer 
for  the  want  of  facta.— Pittsburg,  a  &  St  L. 
Ry.  Co.  T.  Martin,  82  Ind.  476. 

In  a  personal  injury  suit  against  a  railway 
company  for  injuries  received  nt  a  crossing,  a  com- 
plaint alleging  that  defendant  negligently  caused 
its  train  to  pass  the  crossing  at  an  unusual  speed, 
and  negligently  failed  to  give  warning  of  its  ap- 
proach, was  sufficient  as  to  defendant's  negli* 
gence.— Id. 

tdd]    (Sop.  1886) 

In  a  complaint  agaloat  a  railroad  company 
For  injuries  caused  by  the  n^llgence  of  such  com- 
pany at  a  crossing,  it  most  he  shown  by  proper 
averment  that  snch  negligence  was  the  proximate 
cause  of  the  injury.  And  this  is  not  shown  by 
an  averment  that  the  company,  with  gross  neg- 
ligence, caused  its  locomotive  "to  rapidly  ap- 
proach" said  crossing  without  giving  warning.- 
Pittsburgh,  C.  &  St  L.  B^.  Co.  v.  C(mn,  104 
Ind.  G4,  3  N.  E.  636. 

[«]     (Snp.  1886) 

A  complaint  against  a  railroad  company  for 
an  injury  at  a  crossing,  to  be  good  without  an 
averment  of  freedom  from  contributory  negli- 
gence, must  show  that  the  injui^  was  willfully 
inflicted;  uid,  where  the  fbcts  stated  do  not 
show  that  the  act  waa  intentional,  and  done  reck- 
lessly, with  a  willli^esB  to  inflict  tlie  injury,  the 
complaint  is  bad  on  demurrer.— Louisville,  N.  A. 
&  a  By.  Co.  T.  Bryan,  107  Ind.  61,  7  N.  B. 
807. 

CesJ    (So*.  1888) 

A  complaint  which  avers  that  plaintiff  was 
on  a  crossing  of  a  public  street,  and  in  a  street 
along  which  a  railroad  track  was  laid,  shows 
that  he  was  not  a  trespasser,  and  is  good  with- 
out alleging  that  he  was  wlltfolly  run  npMi,  If  it 
contains  a  general  allegation  that  he  was  free 
from  fault.— Ohio  &  M.  Ky.  Co.  v.  Walker,  113 
Ind.  lOG.  15  N.  E.  234,  3  Am.  St.  Rep.  C.3S. 
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m  (8iip.l8S9) 

In  an  action  against  a  lailtoad  company  for 
negligently  and  unlawfully  leaving  a  car  stand- 
ing on  the  highway,  at  which  plaintiff's  horse  be- 
came frightened,  aiid  caused  her  personal  Inju- 
ries, it  is  unnecessary  to  explain  in  the  complaint 
how  the  horse  came  to  be  frightened,  or  to  all^e 
that  there  was  anything  unusual  about  the  car 
calculated  to  produce  such  a  fright.  The  gener- 
al allegation  that  defendant's  employ^  carelessly 
and  negligently  placed  and  allowed  the  ear  to  re- 
main in  the  position  (deaciibing  it)  In  which  it 
was  when  the  accident  occurred,  is  suflScient, 
without  Bpecl^ng  which  of  the  employte  were 
negligent— Pittsburg.  C.  &  St  L.  R.  Co.  T.  Kit- 
ley,  118  Ind.  1S2,  20  N.  B.  727. 

[tQ  (Sap.  1889) 

A  complaint  for  injuries,  caused  by  plain- 
tifTs  faMW  taking  frii^t  at  defendant's  ears,  al- 
leging that  defendant  "unlawfully,  negligently, 
and  carelessly  placed  one  <tf  its  box  cars  upon 
and  partially  across  a  public  highway,"  etc.,  ia 
not  bad  on  demarrer  for  failure  to  state  that  the 
car  was  permitted  to  remain  on  the  highway  an 
unreasonable  time.— Cleveland.  C,  G.  &  I.  Ry. 
Co.  T.  Wynant  119  Ind.  639,  20  N.  E.  730. 

[g]  (8«p.lS92> 

A  complaint  for  personal  injuries  received 
at  a  railroad  crossing,  which  shows  that  plaintiff 
was  an  infant  driving  a  two  horse  team,  is  not 
subject  to  demurrer,  as  showing  contribntory 
negligence,  where  the  age  of  plaintiff  Is  not  giv- 
en.—Louisville,  E.  &  St  L.  R.  Co.  V.  Pritchard, 
1.31  Ind.  664,  31  N.  E.  368,  31  Am.  St  Rep. 
461. 

IftBl    (Sup.  1892) 

Id  an  action  against  a  railroad  company  for 
injuries  received  at  a  crossing,  plaintiff  need  not 
allege  affirmatively  the  precautions  talcen  to 
avoid  injury,  but  an  averment  that  the  Injury  oc- 
curred without  his  fault  is  sufficient,  and,  if  de- 
fendant desires  a  more  particular  statement  of 
facts,  its  remedy,  if  any,  is  by  motion  to  make 
the  complaint  more  specific— Pennsylvania  Co. 
V.  Horton,  132  Ind.  189.  31  N.  R  45. 

[ta]    (App.  1892) 

A  complaint  alleged  that  a  railroad  compa- 
ny negligently  caused  its  train  to  pass  rapidly 
along  its  track,  over  a  crossing,  and  in  so  doing 
negligently  omitted  to  give  any  signal  of  its  ap- 
proach; that  while  said  train  was  "being  run 
along  said  track  and  over  said  crossing  in  the 
negligent  and  careless  manner  aforesaid,  the  same 
ran  against  and  upon  said  plaintiff  and  his  horse 
and  wagon,  striking  against  and  colliding  with 
them  with  great  force  and  violence;"  and,  after 
describing  the  Injuries  inflicted,  that  "Che  forego- 
ing Injuries  were  occasioned  by  the  negligence 
and  carelessness  of  the  defendant"  Held,  that 
the  complaint  was  bad  on  demurrer,  because  it 
did  not  aver  that  the  alleged  injury  was  caused 
by  the  acts  or  omissions  alleged  to  have  been 
negligent— Ohio  &  M.  Ry.  Co.  v.  Engrer.  4  Ind. 
App.  261,  30  N.  B.  924. 


[hb]  (App.  1892) 

In  an  action  against  a  railroad  company  to 
recover  damages  for  person^  injuries  occadoned 
by  plalnOff's  falling  tbrongh  a  cross  walk  negli- 
gently maintained  by  defendant,  a  complaint 
which  alleges  that  defendant's  tiadts  passed 
altmg  one  street  and  intersected  at  right  ai«lw 
another  street;  that  under  the  portion  of  said 
track  used  by  foot  passengers  in  crossing  was  a 
ditch,  covered  at  the  street  intersection  with 
planks;  that  defendant  earelesly  snffeied  a  por- 
tion of  said  sidewalk  to  remain  opea  and  dan- 
gerous; and  that  plaintiff  while  crosung  on  the- 
sidewalk,  where  the  same  crossed  defendant's 
Bide  track,  and  at  the  point  where  it  had  negli- 
gently permitted  said  ditch  to  remain  open,  fell 
into  said  <^>enlng,  and  was  Injured,— is  not  de- 
murrable on  the  ground  that  it  fails  to  show 
that  tiie  injury  to  plaintiff  occurred  in  tiie  street 
at  a  point  where  it  was  defendant's  duty  to 
maintain  a  safe  ctosring.- Pennsylvania  Co.  t. 
Frnnd,  4  Ind.  App.  469.  30  N.  B.  1116. 

m  (App.l8»» 
A  complaint  alleged  that  plaintiff  was 
atruck  by  a  train  wlule  crosring  defendant's  ndl- 
Toad  track  with  his  team  at  m^t;  that  when 
plaintiff  awroacbed  the  track  he  stopped,  looked, 
and  listened,  bat  by  reason  of  defendantTs  neg- 
ligence In  not  ^Ting  any  irignals  as  the  tnun  ap- 
proached the  highway  cros«ng,  pldntiff  did  not 
hear  or  see  the  train;  and  that  the  accident  wa» 
without  any  &ult  or  n^digenoe  on  his  part. 
Hdd,  tliat  the  comphdnt  ^  not  show  Uiat  plain- 
tiff was  chargeable  with  contributoir  negltgence. 
—Ohio  &  M.  Ry.  Co.  r.  McDaneld,  0  Ind.  App. 
108,  31  N.  E.  836. 

[11]  (Snp.l89S) 

In  an  action  against  a  railroad  company 
for  personal  Injuries  sustained  by  an  Infant 
nine  years  old,  th«  complaint  alleged  that  at  & 
place  where  the  railroad  crosses  a  public  hiidi- 
way  defendant* a  servants  negligently  detached 
the  eni^ne  from  a  moving  train  and  ran  It 
across  the  highway,  leaving  the  train  to  follow 
without  any  person  in  charge  thereof  to  give 
warning  of  its  approach.  That  plaintiff  was 
not  guilty  of  negligence,  but  waited  till  the  en- 
gine had  passed,  and  then  started  across  tliC 
track,  not  observing  or  having  time  to  observe 
that  the  train  was  following,  and  was  injured 
by  it.  Held,  that  the  complaint  is  bad,  rince 
it  affirmatively  shows  that  plaintifl  was  negli- 
gent in  failing  to  take  time  to  observe  whether 
the  train  was  approaching  or  not  notwithstand- 
ing the  general  allegation  that  he  was  free- 
from  fault.— indianapolio,  D.  &  W.  Ry.  Co.  t. 
Wilson,  134  Ind.  95,  S3  N.  B.  793. 

U]    (Sap.  1893) 

The  rule  that  an  employ^  who  sues  his  em- 
ployer for  Injuries  sustained  because  of  defective 
machinery  must  aver  that  be  did  not  have  knowl- 
edge of  the  defect  does  not  apply  where  a  person 
rightfully  crossing  the  public  street  falls  into  a 
ditch  wrongfully  left  unguarded  by  a  railway 
company  under  a  duty  to  construct  a  safe  cross- 
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iDf! -Ohio  &  M.  Ry.  Co.  v.  Levy,  32  N.  R  815, 
34  N.  E.  20,  134  Ind.  348. 

Ua   (Sap.  1893) 

In  an  action  against  a  railroad  company 
for  personal  injariea  resulting  from  a  collision 
with  one  of  d^endant's  traina  while  crossing 
iU  track  on  a  city  street  with  a  wagotir  an  alie- 
gation  that  defendanfa  train  was  ran  across 
the  street,  where  persona  were  constantly  pa  sa- 
int;, at  a  dang»Y>Q8  speiHl,  of  60  miles  an  hour, 
■offidentlr  chaises  the  company  with  negli- 
gence.—Chicago,  St.  L.  &  P.  R.  Co.  T.  Spillier, 
134  Ind.  880.  33  N.  E.  280.  34  N.  B.  2lo. 

In  Boch  action  an  allegation  that  defend- 
ant's servants,  when  approaching  the  crossing 
with  the  train,  not  attempt  to  check  it,  but 
negligently  ran  it  at  such  dangerous  speed, 
snffidently  informs  defendant  of  the  facta 
charged  as  constituting  negligence. — Id. 

Ik]  (APP.18S3) 

In  an  action  against  a  railroad  company 
and  a  city  for  Injnries  through  falling  down  an 
embankment  at  the  intersection  of  a  railroad 
track  with  a  city  street,  the  complaint  alleged 
tliat  the  railroad  company,  under  an  ordinance, 
raised  its  track,  which  had  for  years  been  on  a 
leTcI  with  the  street,  three  feet  at>oTe  the  side- 
walk; that  defendants  placed  wooden  steps 
from  the  track  to  the  sidewalk,  unprotected, 
and  without  any  light  to  reveal  their  location  in 
the  nighttime,  and  left  the  sidewalk  for  a  year, 
when  plaintiff,  in  the  nighttime,  not  luiowing  of 
the  change  of  grade,  fell  down  the  embank- 
ment at  the  steps,  and  was  seriously  injured. 
HtUt  that  the  complaint  states  a  good  cause  of 
action  against  the  railroad  company,  whether 
its  liability  is  joint  or  separate,  since  the  negli- 
gence charged  does  not  consist  of  the  placing  of 
the  steps,  nor  wholly  of  leaving  the  atepa  un- 
protected or  uulighted,  but  in  failing  to  restore 
the  highway  to  its  former  state,  as  the  railroad 
wmpauy  was  obliged  to  do  under  Uev.  St.  1881, 
i  3903.— Cincinnati,  II.  &  I.  R.  Co.  T.  Claire, 
6  Ind.  App.  390,  33  N.  E.  918. 

Ikk]   (App.  1893) 

In  an  action  against  a  railroad  company 
for  damage  to  plaintiff's  horse,  caused"  by  its 
fright  at  escaping  steam,  where  the  complaint 
alleges  that  defendant's  train  was  approaching 
a  city  street  crossing  at  an  unlawful  speed, 
without  giving  any  signal  of  its  approach,  and, 
when  about  to  cross  the  street,  defendant's 
servants  in  charge  of  the  locomotive  "willfully 
caused  a  large  amount  of  steam"  to  escape 
therefrom  with  a  loud  and  nnnsual  noise, 
"which  waa  calculated  to,  and  did,  frighten" 
plaintiff's  horse,  the  gist  of  the  complaint  is 
negligence,  and  the  allegations  of  willfulness  are 
surplusage.— liouisville,  N.  A.  &  C.  B.  Co.  v. 
Davia,  7  Ind.  App.  222.  33  N.  E.  451. 

A  ccmiplaittt  alle^ng  that  defendant's  train 
WIS  approaching  a  street  croaslng  at  an  un- 
kwfnl  speed  without  giving  any  ^gnal  of  lu  ap- 
pzoadi,  and  when  plaintiff  was  about  to  cross 
the  street  defendant's  servants  in  charge  of  the 


locomotive  "willfully  caused  a  large  amount  of 
steam"  to  escape  therefrom  with  a  loud  and  un- 
nsual  noise,  "which  was  calculated  to  and  did 
frighten"  plaintiff's  horse,  charged  simple,  and 
not  willful,  negligence. — Id. 

in    (Sop.  1894) 

A  complaint  averring  generally  that  deceas- 
ed was  not  negligent  is  not  bad  for  the  added 
special  averment  that  he  was  "unable  to  see  or 
hear  any  engine  or  train  of  cars  in  motion  on  ac- 
count of  said  obstructions,"  though  this  was  not 
eqnivalent  to  an  allegation  that  he  neither  could 
nor  did  see  or  hear  the  train. — Pittsburgh,  C,  C. 
&  St.  L.  Ry.  Co.  V.  Burton,  13»  Ind.  337,  37  N. 
E.  150,  38  N.  E.  594. 

[Ill    (App.  1894) 

In  an  action  against  a  railroad  company, 
a  complaint  alleging  that  defendant  negligently 
and  without  giving  any  signai  ran  a  train  over  a 
highway  cros.sing  at  the  rate  of  60  miles  an 
hour,  just  as  plaintiff  was  about  to  drive  across, 
and  negligently  and  maliciously  caused  steam  to 
escape  from  the  engine  at  the  time,  by  reason  of 
which  negligent  acts  plaintiff's  horse  became 
frightened  and  ran  away,  injuring  plaintiff,  is 
good,  since  it  counts  upon  the  defendant's  neg- 
ligeuce  in  failing  to  give  the  statutory  signals, 
and  not  upon  common-law  negligence  in  allowing 
the  steam  to  escape. — Chicago,  St,  L.  &  P.  R. 
Co.  V.  Butler,  10  Ind.  App.  244,  38  N.  B.  1. 

[m]     (Snp.  ]S9d) 

A  complaint  which,  after  recitbig  the  negli- 
gent construction  and  maintenance  by  a  railway 
company  of  a  crossing,  and  other  negligent  acts, 
alleges  "that  by  reason  of  the  unlawful  negli- 
gence and  wrongful  acts  and  omissions  <tf  the  de- 
fendant, as  herein  set  oat,  the  said  deceased  was 
run  over  and  npon  by  said  train  at  said  cross- 
ing," suffidently  alleges  that  the  Injuries  were  in 
consequence  of  defendant's  negligent  construction 
and  maintenance  of  the  crossing.— Lake  Shore  & 
M.  S.  Ry.  Co.  T.  Mcintosh,  140  Ind.  281,  38  N. 
E.  47G. 

[mm]    (Sap.  1896) 

In  an  action  against  a  railroad  company  for 
injuries  sustained  in  a  crossing  accident,  the 
complaint  was  insufficient  where  it  did  not  al- 
lege that  plaintiff  could  have  heard  the  signals 
if  they  had  been  given,  nor  that  he  could  have 
avoided  the  accident  if  he  had  heard  them  before 
going  on  the  track.— Baltimore  &  O.  S.  W.  Ry. 
Co.  T.  Young,  45  N.  R  479,  146  Ind.  374. 

A  complaint  alleging  that  a  train  could  not 
be  seen  by  one  on  the  highway  till  reaching  the 
intersection;  that  plaintiff  was  familiar  with  the 
regalar  time  of  tmlns,  and  that  It  was  not  time 
for  a  train,  and  he  did  not  know  that  one  would 
then  pass;  that,  as  he  waa  carefully  driving 
along  the  highway,  he  listened  and  looked  care- 
fully for  a  train,  but  heard  none;  that  no  signal 
was  given,  and  he  drove'  upon  said  crossing, 
whereupon  a  train,  running  60  miles  an  hour, 
without  any  notice  or  warnli^  ran  against  and 
upon  bim  in  his  wagon,  inflicting  the  injuries 
complained  of,  "through  no  fault  or  negligence 
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on  Us  paTt,"— wiffidentlj  anegea  negligence  and 
abttence  of  contribntoiy  negligenoe,  but  not  ptoxi* 
mate  cause.— Id. 

[n]  (A»p.iBM) 
Where,  io  an  action  against  a  railway  com- 
pany, the  nei^gence  relied  on  is  the  breach  of  a 
<Aty  ordinance,  it  is  sufficient  to  state  in  the  com- 
plaint the  ezistenoe  of  the  ordinance,  without 
setting  out  a  copy  thereof,  as  a  part  ot  the  com- 
plaint—Lake  Erie  &  W.  R.  Co.  v.  Hancock,  15 
Ind.  App.  104,  43  N.  E.  659. 

In  an  action  against  a  railway  company 
for  personal  injuries  eansed  by  the  alleged  negli- 
gence of  defendant  in  running  its  train  over  a 
strot't  croflfling  at  a  rate  of  speed  prohibited  by 
a  city  ordinance,  a  complaint  alleging  that,  with- 
out any  negligeuce  on  the  part  of  plaintiff,  de- 
fendant's train,  by  teason  of  its  negligence,  came 
in  close  proximity  to  the  horse  driven  by  plain- 
tiff, while  plaintiff  was  attempting  to  cross  the 
tracks,  and  frightened  said  horse,  and  caused  him 
to  upset  the  bug,fy  and  throw  plaintiff  to  the 
groand,  does  not  sufficiently  allege  plaintiffs 
freedom  from  contributory  negligence.— Id. 

[nn]  (APV.18SO 

There  is  no  difference  between  railroad- 
crossing  cases  and  any  others  where  the  gist  of 
the  action  is  negligence  as  to  the  pleading  and 
proof  of  contributory  negligence.— ilartzell  v. 
Louisville.  N.  A.  &  C.  Ry.  Co.,  U  N.  E.  315, 15 
Ind.  App.  417. 

[0]    (Snp.  1897) 

A  complaint  which  alleges  tiiat  defendant 
negligently  allowed  lumber  to  be  piled  on  its 
right  o£  way,  obstructing  the  view  of  the  track, 
but  not  alleging  tliat  decedent's  view  was  there- 
by obstructed,  and  tliat  the  train  was  mnniog  at 
an  unauthorized  speed,  and  that  no  signals  were 
given,  without  alleging  that  such  acts  of  negli- 
gence were  the  cause  of  injury  to  the  decedent, 
with  an  allegation  that  one  of  defendant's  trains 
killed  the  said  decedent,  states  no  cause  of  ac- 
tion.—Chicago  &  E.  R.  Co.  T.  Xhomas,  46  N.  E. 
73,  147  Ind.  35. 

A  complaint  which  alleges  an  injury  while 
passing  over  the  crossing  without  carelessness 
or  negligence,  and  while  using  due  care,  is  in- 
sufficient to  show  want  ot  contributory  negli- 
gence.—Id. 

(00]    (Sup.  1899) 

It  is  proper  to  overrule  a  motion  to  para- 
graph a  complaint  charging  negligence  of  a  rail- 
road company  at  a  crossing  and  also  averring 
that  plaintiff's  team  was  seen  at  the  crossing  by 
the  fireman  when  the  locomotive  was  400  feet 
distant  therefrom,  and  that  the  fireman  thereup- 
on notified  the  engineer,  who  could  have  stopped 
the  train  by  reversing  the  engine,  hut  who  failed 
to  stop  or  cheek  its  speed,  since  the  latter  alle- 
gations do  not  amount  to  a  charge  of  willful  in- 
jury, but  are  merely  averments  of  negligence.— 
Baltimore  &  O.  S.  W.  Ry.  Co.  v.  Young,  54  N. 
B.  701,  153  Ind.  163. 


looo]  (A»p.l8»} 

Where  the  theory  of  the  comidaint  against 
a  railroad  company  to  recover  for  an  injnry  Ii 
that  the  company  was  negligent  in  running  in 
train  through  a  dty  in  violation  of  an  ordinance, 
the  statements  concerning  the  ordinance  and  iu 
violation  are  material  allegations.- Lake  Erie  ft 
W.  R,  Co.  T.  Mikesell,  55  N.  B.  488,  23  Ind. 
App.  305. 

In  an  action  to  recover  for  death  of  plain- 
tiff's child,  killed  at  a  railway  crossing,  it  is  not 
sufficient  to  aver,  by  way  of  recital,  that  defend- 
ant was  running  its  train  through  the  city  faster 
than  four  miles  an  hour,  in  violation  of  en  ordi- 
nance some  eight  years  before;  but  it  must  be  di- 
rectly averred  that  an  ordinance  was  in  force, 
and  that  it  limited  the  speed  of  trains  to  four 
miles,  and  that  the  particular  train  waa  numlDg 
beyond  such  rate.— Id. 

[p]   (App.  isas) 

A  complaint  in  an  action  to  recover  for  In* 
juries  anstalned  at  a  railway  crosdng  Is  soffi- 
cient  when  it  alleges  that  defendant  was  running 
its  train  throogh  the  city,  at  the  time  the  acci- 
dent occurred,  at  a  speed  beyond  the  limit  fixed 
by  ordinance;  that  the  statutory  signals  on  ap- 
proaching the  crossing  were  not  given;  and  tliat 
the  accident  occurred  by  reason  of  such  negli- 
gence on  the  part  of  the  defendant;  and 
plaintiff  was  exercising  due  care.— Baltimore  St 
O.  S.  W.  By.  Co.  V.  Mnsgrave,  65  N.  B.  486, 
24  Ind.  App.  295. 

[pp]    (Snp.  1900) 

Where,  in  an  action  for  injuries  to  a  child 
at  a  railroad  crossing,  the  violation  of  a  city  or- 
dinance wan  merely  one  of  the  several  elements 
of  defendant's  negligence  as  charged  in  the  com- 
plaint, the  complaint-  was  nut  objectionable  for 
failure  to  show  that  such  violation  was  the  prox- 
imate cause  of  plaintiffs  injury, — Cleveland,  C, 
C.  &  St.  L.  B.  Co.  T.  Klee,  66  N.  E  234.  154 
Ind.  430. 

A  complaint  for  injuries  received  by  plain- 
tiff in  a  city  street  at  a  railroad  crossing,  alleg- 
ing the  violation  of  a  city  ordinance  as  one  of 
the  elements  of  defendant's  actionable  negligmce, 
was  not  demurrable  for  failure  to  show  that  soch 
violation  was  the  proximate  cause  of  plaintilTs 
injury.— Id. 

A  complaint  allegii^  that  plaintiff  a  boy  9 
years  old,  was  of  such  immatore  age  and  ex- 
perience that  he  did  not  appreciate  the  danger 
of  being  struck  by  defendant's  engine  at  a  street 
crossing,  and  was  incapable  of  negligence,  is  not 
demurrable  for  a  failure  to  allege  that  plaintiff 
was  free  from  contributory  negligence.— Id. 

tppp]    (App.  1900) 

A  complaint  which  alleges  that  plaintiff  was 
injured  at  a  crossing  by  reason  ot  the  negligence 
of  defendant  in  operating  its  trains  at  a  speed 
greater  than  that  allowed  by  ordinance,  and 
without  any  fault  or  negligence  on  his  part,  is 
not  demurrable  for  the  reason  that  It  does  not 
allege  that,  if  said  train  had  sot  been  operated 
at  such  prohibited  rate  of  speed,  plaintiff  would 
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not  have  been  injorecL— Lake  Erie  &  W.  K  Co. 
T.  Pence,  50  N.  E.  10S6,  2f  Ind.  App.  12. 

[Ql  (Apv.1900} 

A  complaint  against  a  railroad  company  (or 
the  wroDgfal  killing  of  plaintiff's  team  at  a 
crossing  allied  tliat  along  the  aide  of  the  trach 
fiom  whidi  plaintiff  was  approaching  there  were 
•  nnmber  of  houses  and  other  obstructions,  ex- 
tending  to  within  21  feet  of  the  tradr,  obstruct- 
ing the  view  along  the  track  In  the  direction 
from  vblch  the  train  was  coming;  that  the 
plaintiff  was  himself  without  fault;  that  he 
looked  and  listened  till  his  team  was  on  the  track, 
«Bd  it  was  Imprasible  to  stop  it;  that  be  stoiq)ed 
his  team  jost  before  entering  on  tiie  track;  ani 
that  he  lo<Aed  and  listened  from  that  point,  Imt 
the  train  was  not  visible.  Held,  that  contributo- 
ty  negligence  was  sufficiently  negatlred  the  al- 
legations.—Feirce  T.  Ray,  56  M.  E.  776.  24  Ind. 
App.  302. 

[qq]  (App.  1900) 

A  complaint  averred  that  plaintiff,  in  ap- 
proaching on  horseback,  on  a  dark  night,  a  rail- 
way crossing,  looked  and  listened  for  approach- 
ing trains,  and,  on  seeing  or  hearing  none,  pro- 
ceeded to  crf>88  the  tracks;  that  after  crossing 
tiie  main  track  he  discovered  that  the  crossing 
was  blocked  by  a  train  on  a  side  track;  that 
there  was  no  light  or  watchman  at  the  crossing, 
and  plaintiff  did  not  see  the  standing  cars  until 
bis  horse  suddenly  stopped;  that,  before  he  could 
tarn  his  horse  to  go  back,  defendant  negligently 
ran  an  engine  over  the  main  track,  without  giv- 
ing any  signals  or  displaying  any  headlight;  that 
when  he  first  discovered  the  approaching  train 
he  was  on  the  main  track,  and  becoming  confus- 
ed by  the  near  approach  of  the  train,  and  his 
horse  becoming  frightened,  he  could  not  escape, 
though  he  used  every  effort  to  do  so,  until  he 
was  struck  and  injured.  Befd  to  sufficiently 
state  a  cause  of  action  against  defendant,  as  it 
alleges  plaintifTs  freedom  from  fault,  and  de- 
fendant's negligence  as  proximately  causing  the 
injury.— Pittsburgh,  C.,  C.  &  St.  L.  Ry.  Co.  v. 
Carlson,  56  N.  E.  251,  24  Ind.  App.  558. 

[«qq]  <App.l90D) 

A  complaint  In  an  action  against  a  railroad 
for  personal  injuries  alleged  that  plaintiff  stop- 
ped his  horse  on  reaching  defendant's  railroad 
crossing,  to  listen  for  the  approach  of  a  train; 
that  there  was  part  of  a  freight  train  standing 
on  one  of  the  tracks;  that  one  of  defendant's 
employ^  in  charge  of  the  train  motioned  to 
plaintiff  to  cross;  that  thereupon  plaintiff  at- 
tempted to  cross  the  tracks,  when  the  train  was 
suddenly  and  negligently  started,  creating  noise 
and  confusion,  which  frightened  plaintiff's  horse, 
and  caused  the  injury  complained  of.  Held,  that 
the  complaint  was  Insufficient  on  demurrer,  since 
no  facts  were  pleaded  showing  that  such  employ^ 
was  acting  within  the  scope  of  his  duties,  nor 
showing  in  what  respect  there  was  negligence  In 
starting  the  train,— Pittsburg,  C.,  0.  &  St.  L. 
Ry.  Co.  T.  Adams,  56  N.  E.  101,  25  Ind.  App. 
l&i. 


[r]  (App.  UOO) 
Where  a  complaint  for  Injuries  received  by 
plaintiff's  being  struck  by  defendant's  train  at  a 
crossing  avers  that  by  reason  of  defendant's  neg- 
ligence, and  without  any  fault  or  negligence  on 
plaintiff's  part,  the  locomotive  struck  plaintiff's 
team  while  crossing  the  track,  the  complaint  was 
not  objectionable  for  failure  to  allege  plaintiff's 
freedom  from  contributory  negligence. — Cleve- 
land. C,  C.  &  St.  L.  Ry.  Co.  T.  Griffin,  68  N. 
E.  503,  26  Ind.  App.  3BS. 

[rr]   (App.  mi) 

A  complaint  alleging  that,  as  plaintiff  came 
on  the  croBsii^  defendant's  engine  negl^ently 
approached  it  without  warning,  and  struck  plain- 
tiff's team,  does  not  show  that  such  negligence 
caused  the  accident.— Cincinnati  H.  &  D.  R.  Co. 
V.  Voght,  60  N.  B.  797,  26  Ind.  App.  665. 

[rrr]   (App.  1902) 

A  complaint  which  alleged  that  plaintiff, 
without  negligence  on  bis  part,  was  struck  by 
an  engine  backing;  that  it  was  dark,  and  a 
strong  wind  was  blowing;  that  before  crossing 
the  track  he  stopped  and  listened  for  the  gong  at 
the  crossing;  tliat  the  gong  did  not  ring,  and  he 
did  not  see  any  approaching  train;  that  the  de- 
fendant had  negligently  allowed  the  gong  to  be 
out  of  repair;  that  the  engine  was  running  at  a 
speed  of  15  miles  an  hour;  tliat  the  bell  was  not 
rung,  and  that  no  watchman  was  stationed  at 
the  crossing  to  give  warning, — was  salBcient — 
Cleveland.  C,  C.  &  St.  L.  Ry.  Co.  v.  Coffman, 
64  N.  E.  233,  66  N.  B.  179,  30  Ind.  App.  462. 

[s]    {App.  1902) 

In  an  action  against  a  railroad,  the  com- 
plaint showed  that  a  plank  crossing  maintained 
by  the  road  was  worn,  and  that  in  walking  over 
"said  crossing,"  not  knowing  its  condition,  a 
board  broke,  whereby  plaintiff  was  thrown  to  the 
ground,  and  "by  reason  thereof"  injured.  Held, 
that  a  contention  that  It  was  not  shown  by  the 
complaint  that  the  defendant  was  negligent  at 
the  time  of  the  injury,  or  that  the  injury  occur- 
red on  account  of  the  defective  condition  of  the 
sidewalk,  or  that  the  defendant's  alleged  negli- 
gence was  the  proximate  cause  of  tbe  plaintiff'w 
injury,  was  of  no  merit.— Wabash  R.  Co.  t.  I>e 
Hart.  65  N.  B.  192,  82  Ind.  App.  62. 

Where  a  complaint  In  an  action  against  a 
railroad  for  Injuries  owii^  to  tbe  defective  condi- 
tion of  a  sidewalk  maintained  by  It  on  its  right 
of  way  avers  that  the  sidewalk  was  on  the  south- 
westerly side  of  a  street,  a  contention  that  the 
complaint  did  not  show  the  sidewalk  to  be  in  the 
street  was  of  no  merit. — Id. 

[SB]    (App.  1903) 

Where  a  complaint  In  an  action  for  the 
death  of  a  traveler  at  tbe  railroad  crossing  al- 
leged facts  showing  that  decedent  was  guilty  of 
negligence,  it  was  insufficient,  notwithstanding 
Acts  1899,  p.  58,  c.  41,  providing  that  in  such 
case  tbe  plaintiff  shall  not  he  required  to  allege 
or'  prove  freedom  from  contributory  negligence. 
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—Rich  T.  EransTlIle  &  T.  H.  B.  CcL,  66  N.  B. 
1U28,  31  iDd.  App.  10. 

[US]    (App.  1904) 

In  an  action  against  a  railroad  company 
for  penoDal  iojacies  cause^  by  a  collision  at  a 
croH^ng  between  defendant's  train  and  plaintiff's 
wagon,  a  statement  that  defendant's  cars  and 
locomotiTe  were  run  over  plaintiff  and  bis  team, 
and  that  his  injaries  were  caused  wholly  tbrongb 
the  fault  and  negligence  of  defendant  in  the  op- 
eration of  said  cars  and  locomotiTe,  and  without 
any  fault  or  negligence  on  tbe  part  of  plaintiff, 
is  a  sufficient  allegation  of  negligence,  in  the  8t>- 
sence  of  a  motion  to  make  more  specific.— Haiti- 
more  &  O.  S.  W.  R.  Co.  v.  Reynolds,  71  N.  B. 
260,  33  Ind.  App.  219. 

In  an  actios  against  a  railroad  company 
^  for  personal  Injuries  from  an  accident  at  a  cross- 
ing, the  second  paragraph  of  the  complaint  charg- 
ed that  the  injuries  were  caused  by  violation  of 
an  ordinance  restricting  the  speed  of  trains,  re- 
quiring trains  being  operated  backward  to  have 
a  watchman  on  the  rear  car,  and  requiring  tbe 
bell  to  be  rung,  etc  The  following  paragraph 
alleged  that  defendant  purposely  and  willfully 
ran  its  train  against  plaintiff's  vehicle,  and  this 
was  followed  by  an  allegation  that  the  crossing 
was  located  in  a  densely  populated  portion  of  the 
city,  and  that  defendant  was  at  the  time  guilty 
of  a  violation  of  the  ordinance,  as  alleged  in  the 
preceding  paragraph.  Held,  that  the  repetition 
of  the  averments  of  the  second  paragraph  would 
be  regarded  as  giving  tbe  conditions  and  circum-' 
stances  under  which  the  act  of  willfulness  was 
conunitted,  and  not  as  a  statement  that  the  will- 
ful act  consisted  entirely  of  a  violation  of  the  or- 
dinance, so  as  to  nullify  the  allegations  of  will- 
fulness.—Id. 

In  an  action  against  a  railroad  company  for 
personal  injuries  from  an  accident  at  a  crossing, 
a  paragraph  of  tbe  complaint  alleging  that  the 
.  injuries  were  caused  by  defendant's  violation  of 
a  city  ordinance  requiring  it  to  keep  a  watch- 
man on  the  rear  car  of  a  train  being  operated 
backwards,  to  ring  the  bell,  and  not  run  at  more 
than  a  stated  rate  of  speed,  was  sufficient,  with- 
out stating  plaintiffs  conduct  at  the  time,  In  or- 
der that  the  court  might  determine  from  the  facts 
pleaded  whether  or  not  tbe  violation  of  the  ordi- 
nance was  the  proximate  cause  of  the  injuries, 
inasmuch  as  the  question  of  whether  this  was 
true  was  for  the  jury.— Id. 

[t]  (App.  mi) 

Since  Bums'  Ann.  St.  1901,  fi  359a,  makes 
contributory  neglieence  a  matter  of  defense,  a 
complaint  in  an  action  for  the  death  of  one  run 
over  by  a  train  was  not  insufficient  for  failing 
to  allege  that  he  took  precautionary  measures  in 
starting  across  the  tracks. — Chicago  &  E.  R.  Co. 
V.  La  Porte,  71  N.  E.  166,  33  Ind.  App.  691. 

[tt]    (App.  19M) 

Where  a  complaint  for  personal  Injuries  sus- 
tained in  a  railroad  crossing  accident  alleges  the 
company's  failure  to  give  the  signals  and  warn- 
ings of  the  approach  of  a  train  as  required  by 


statute,  it  is  not  necessary  to  expressly  describe 
such  failure  as  negligence,  it  constituting  negli- 
gence per  se.— Pennsylvania  Co.  t.  Fertig,  70  K 
E.  834,  34  Ind.  App.  459. 

A  complaint  for  personal  injuria  soBtained 
in  a  railroad  crossing  accident  alleged  id^dlTs 
approadi  to  the  crossing  in  a  vehicle  drawn  lij 
a  horse,  tbe  obstruction  of  his  view  of  tin  track 
by  interrenii^  objects  as  he  approached  the 
crosdng,  the  precipitous  character  of  the  deaoent 
on  the  opposite  side  of  the  trade,  and  tbe  ap- 
proach of  a  train,  ^thont  giving  the  statntory 
signals,  which  he  did  not  discover  until  be  was 
on  the  track.  It  ahw  alleged  that  tbe  only  posd- 
ble  escape  was  to  go  forward  quii^,  which 
plaintiff  did;  that  when  his  baggy  left  the  trsA 
the  locomotive  barely  missed  it;  and  that  Us 
horse  became  frightened  at  the  train,  plunged 
forward  rapidly  and  vidou^,  became  unman- 
ageable, upset  his  bnK7t  and  threw  bim  violently 
to  tbe  ground,  field,  iha.t  the  complaint  showed 
that  tbe  company's  negligence  was  the  proximate 
cause  of  tbe  injury.— Id. 

[tU]   (Sup.  i«e) 

In  an  action  against  a  railroad  company  for 
injuries  at  a  crossing,  the  complaint  alleged  that, 
while  plaintiff  was  unavoidably  delayed  by  the 
conduct  of  her  horse,  defendant  negligently  ran  a 
train  over  the  track  without  giving  tbe  statutory 
signals,  whereby  plaintiff  was  deceived  and  caught 
on  the  crossing,  and  her  horse  killed,  and  she  in- 
jured, ffeld,  that  tbe  complaint  sufficiently 
showed  that  the  negligence  charged  was  tbe  prox- 
imate cause  of  the  injury. — Oreenawaldt  t.  Lake 
Shore  &  M.  S.  Ry.  Co.,  74  N.  B.  1061,  165  Ind. 
210. 

mi   (App.  1906) 

In  an  action  for  injuries  at  a  railroad  ciobb- 
ing,  a  paragraph  of  the  ccmiplaint  alleging  that 
the  engine  and  cars  could  have  been  stopped 
within  the  apace  of  a  foot,  and  that  those  in 
charge  of  tbe  engine  cotild  have  seen  plaintiff, 
bad  they  l>een  on  the  lookout,  was  insufficient  to 
charge  a  willful  injury,  without  an  allegntion 
that  defendant's  employ^  did  see  plaintiff,  or 
that  they  knew  he  was  on  tbe  track  at  tbe  time. 
—Van  Winkle  v.  Mew  7ork,  C.  &  SL  L.  R.  Co., 
73  N.  B.  157.  84  Ind.  App.  476. 

In  an  action  for  Injuries  to  plaintiff  at  a 
railroad  crossing  it  was  alleged  that  he  was  aged 
and  Infirm,  with  impaired  sight  and  hearing; 
that,  as  he  appioadied  defendant's  railroad  cross- 
ing, he  observed  a  long  freight  train  approaching 
on  the  south  trade,  and  that,  while  waiting  very 
near  to  the  north  track  for  this  train  to  cross  he 
was  struck  by  an  engine  and  two  cars  bat^iiv  to- 
ward him  on  such  track,  which  when  he  ap- 
proached the  crossing  were  standli^  still;  tbat 
he  was  engrossed  in  watdiing  the  freight  train, 
which  made  considerable  noise;  and  that,  though 
he  could  easily  have  been  seen  by  the  servasts 
of  defendant  In  charge  of  tbe  train  which  stroA 
Iiim,  It  approached  without  warning,  etc  B^d, 
that  the  complaint  disclosed  that  plaintiff  was 
guil^  of  cmtributoiy  negligence,  as  a  matter  of 
law,  and  was  therefore  donurrable.— Id. 
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[u1  (APV.1HB) 
In  an  action  asaintt  a  railroad  for  negli- 
gently  caasing  the  death  <A  plaiDtHTs  decedent 
while  attempting  to  drive  over  a  cro aging,  a  com- 
plaint alleging  that  defendant,  by  its  servants, 
negligently  drove  the  train  at  an  excessive  and 
dangeroQs  rate  of  Bi>eed;  that  the  whistle  was 
not  swinded,  as  required  by  statute,  and  that  the 
bell  was  not  rang;  and  that  the  accid^t  was 
eaosed  by  the  "negligence  of  said  defcDdants  and 
its  said  servants  as  aforesaid"— was  not  demar- 
nltle  as  proceeding  on  the  theory  that  all  the 
acts  of  negligence  charged  combined  caased  the 
accident— New  York  C.  &  St.  L.  K.  Co.  v.  Bob- 
bins, 76  N.  E.  804,  38  Znd.  App.  172. 

[nsB]    (Say.  1906) 

A.  complaint,  in  an  action  for  injuries  to 
plaintiff  at  a  railroad  croesing,  charging  that  de- 
fendant negligently  ran  its  train  over  the  Mlchl- 
lan  road  croesing,  sitnated,  et&,  at  a  recUeu  and 
dai^nnB  rate  of  qwed,  without  malring  any  at- 
tempt  to  tAofi  or  check  tiit  train,  and  that  anch 
mad  was  at  the  time  the  main  highway  between 
tiro  places,  and  that  a  great  many  peraons  were 
constantly  traveling  thereon  and  crosnng  the 
track,  was  insnfficient  to  characterize  the  cross- 
ing as  so  extrahazardous  as  to  require  the  rail- 
nwd  company  to  restrict  the  speed  of  its  trains 
in  passing  over  the  same.— Lake  Shore  St  M.  S. 
By.  Go.  V.  Barnes,  76  N.  B.  629,  166  Ind.  7,  8 
U  R.  A.  (N.  S.)  778. 

m  (Swp.l«W) 
It  cannot  be  assumed  that  plaintiff,  who 
was  injured  at  a  railroad  crossing,  was  guilty  of 
contributory  negligence  in  driving  a  spirited 
team,  as  snch  question  is  a  matter  of  defense. — 
Baltimore  &  O.  S.  R.  Co.  v.  Slaughter,  167  Ind. 
830,  79  N.  E.  186.  7  L.  B.  A.  (N.  8.)  S97,  119 
Am.  St.  Bep.  503. 

Where,  In  an  action  for  Injuries  to  plaintiff 
by  Mb  team  becoming  frightened  at  a  hand  car 
left  <Ki  a  farm  crossing,  plaintiff  was  not  guilty 
of  omtributory  negllg«ice  In  driving  the  mule 
tiiat  became  frightened,  and  the  complaint  alleg- 
ed that  defendant's  negligence  in  leaving  the 
hand  car  on  the  crossing  was  the  efficient  cause 
of  the  accident,  and  that  the  mule  that  took 
frifdit  was  "well  broken  and  not  fractious  or 
balky,"  tlie  complaint  was  not  objectionable  for 
failure  to  aver  that  the  mule  was  an  animal  of 
ordinary  gentleness. — Id. 

Where  plaintiff  waa  injured  by  his  team  be- 
coming frighteoed  at  a  band  car  placed  on  a 
farm  crossing,  whether  the  act  of  placing  the 
car  within  the  limits  of  the  crossing  was  so  cal- 
culated to  frighten  passing  teams  afl  to  render 
it  negligent  to  do  such  an  act  was  a  mixed  ques- 
tion of  law  and  fact  which  was  presented  by  the 
issue  formed  on  the  allegation  that  the  act  was 
negligently  done.— Id. 

VMiere,  In  an  action  for  Injnriea  to  plaintiff 
by  bis  team  becoming  frightened  at  an  obstruc- 
tion on  a  farm  crossing  maintained  by  defendant 
railroad  company,  the  complaint  charged  that 
defendant  carelessly  and  negligently  placed  a 

Tkis  IHcest  la  eompUad  on  tke  Key-Ni 


hand  car  lengthwise  on  the  crossing,  and  care- 
lessly and  negligently  obstructed  the  free  use  of 
the  crosBiDg  by  such  hand  car,  and  that  the  ac- 
cident and  injuries  allied  were  caused  by  and 
were  the  direct  result  of  the  negligence  charged, 
the  complaint  was  not  demurrable  because  it  did 
not  aver  that  the  hand  car  and  articles  thereon 
were  calculated  to  frighten  teams  of  ordinary 
gentleness. — Id. 

[TV]   (App.  1906) 

In  an  action  to  recover  for  the  death  of  an 
intestate  who  was  run  into  by  defendant's  train 
while  crossing  a  railroad  track;  it  is  not  neces- 
sary to  allege  freedom  from  contributory  negli- 
gence under  Acts  1899,  p.  59  (Burns'  Ann.  St. 
1901,  .  i  359a).— Southern  Indiana  Ry.  Co.  v. 
Corps,  37  Ind.  App.  586,  76  N.  E.  902. 

In  an  action  for  death  in  a  crossing  acci- 
dent, the  complaint  alleged  that  intestate  knew 
nothing  of  the  extra  train  which  caused  his 
death,  and  In  a  few  lines  preceding  such  state- 
ment It  was  alleged  that  the  warning  bell  at 
snch  crossing  did  not  ring  at  the  approach  of 
the  train,  that  Intestate's  ignorance  of  the  train 
was  caused  by  the  failore  to  blow  the  whistle  or 
ring  the  bell,  and  that  the  failure  to  ring  the 
hell  was  an  invitation  to  the  public  to  approach 
the  track.  Defendant  contended  that  the  com- 
plainant did  not  allege  that  Intestate  was  un- 
aware of  the  approach  of  the  train  when  he 
went  on  the  track,  and  that  his  ignorance  was 
not  connected  with  any  time  relating  to  the  ac- 
cident, and  that  it  did  not  appear  that  his  being 
unawue  of  the  traiq  was  caused  by  the  failure 
to  blow  the  whistle  or  ring  the  bell,  and  that 
there  was  no  allegation  that  he  was  mided  by 
the  failure  of  the  cresting  bell  to  ring^  nor  that, 
bad  the  belt  rang,  he  would  have  been  warned  of 
the  approach  of  the  train.  Held,  that  the  con- 
tentions were  without  merit. — Id. 

An  allegation  that  intestate  approached  the 
crossing  and  that  the  locomotive  struck  plain- 
tiETs  team  and  wagon  on  the  crossing  sufficient- 
ly showed  that  plaintiff  had  driven  on  the  track. 
-Id. 

Bums'  Ann.  St.  1901,  {  5153,  requires  a 
railroad  on  crossing  a  highway  to  restore  it  to 
its  former  state,  or  in  a  sufficient  manner  not  to 
impair  its  usefulness.  Held  that,  where  a  com- 
plaint in  an  action  for  death  In  a  crossing  acci- 
dent alleged  negligence  on  the  part  of  defendant 
in  establishing  Its  road  below  the  grade  of  the 
highway,  so  that  one  approaching  tbe  same  in  a 
vehicle  could  not  stop  near  the  track,  and  in  per- 
mitting an  embankment  to  remain  in  snch  a  posi- 
tion as  to  obstruct  the  view  of  approaching 
trains,  the  fact  that  the  complaint  further  show- 
ed that  intestate  went  upon  the  track  and  was 
injured  in  a  collision  with  a  train  did  not  show 
that  the  violation  of  the  statutory  duty  was  not 
the  proximate  cause  of  the  Injuries.— Id, 

In  an  action  for  death  In  a  crossing  acci- 
dent, a  complaint  alleging  that  IntesUte  was  un- 
aware of  tbe  approach  of  the  train,  and  without 
any  fault  on  his  part  the  locomotive  struck  his 
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team,  etc,  saffldently  alleged  freedom  from  con- 
tributory negligence. — Id. 

[vvT]    (Sop.  1907) 

In  an  action  for  the  death  of  a  person  from 
injuries  on  a  railroad  crossing,  plaiotiff  was 
bound  to  aver  facts  disclosing  a  legal  duty  owed 
by  the  defendant,  and  the  negligent  performance 
or  negligent  failure  to  perform  such  duty,  in  or- 
der to  state  a  cause  of  action  requiring  the  de- 
fendant to  answer.— Chicago,  I.  &  L.  Ry.  Co.  T. 
McCaodish,  167  Ind.  64S.  79  N.  Q.  903. 

In  an  &cti<m  tbr  death  of  plaintiff's  intestate 
while  on  a  railroad  grade  crossing,  the  complaint 
averred  that  decedent  saw  defendant's  train  com- 
ing, and  stopped  on  a  side  track  between  certain 
standing  cars  to  await  the  passage  of  the  train; 
that  a  car  was  negligently  switched  onto  the  side 
trade  so  as  to  cause  the  two  sections  of  cars  on 
the  switch  to  come  together,  by  which  intestate 
was  killed.  The  complaint  did  not  allege  Intes- 
tate's destination,  ot  that  he  intended  to  pass 
over  the  crossing,  nor  that  he  was  on  the  high- 
way at  the  time  be  was  injured.  Held,  that  the 
complaint  waa  fatally  defective  for  failure  to 
show  that  decedent  was  a  traveler  at  the  time  he 
was  injured,  and  in  that  ordinary  use  of  the 
highway  which  entitled  him  to  the  exercise  of 
ordinary  care  on  the  part  of  the  railroad  com- 
pany.— Id. 

[w]  (Avp.ig«7) 

In  an  action  for  injuries  snntained  by  plain- 
tiff  In  a  collidon  iKtween  a  train  and  her  vehicle 
at  a  street  crossing,  the  complaint  alleged  that 
plaintiff  listened  to  ascertain  whether  an  electric 
bell  at  the  crossing  was  ringing  to  give  warning 
of  the  approach  of  trains;  that  the  bell  was  not 
ringing,  but  that  plaintiff  approached  the  track, 
carefully  observing  and  listening  for  an  approach- 
ing train,  without  negligence  on  her  part,  and 
that  defendant  had  negligently  allowed  the  bell 
to  become  broken,  so  that  it  would  not  ring; 
and  that  plaintiffs  injuries  were  caused  by  such 
negligence.  Held,  that  a  demurrer  on  the  ground 
that  the  complaint  showed  that  plaintiff  relied 
solely  on  the  electric  bell,  and  failed  to  look 
and  listen,  which  failure  constituted  contributory 
negligence,  was  properly  overruled.— Cleveland, 
0.,  C.  &  St.  Jj.  Ry.  Co.  T.  Schneider,  40  Ind. 
App.  38,  80  N.  E.  085. 

[WW]  (App.  1908) 

In  an  action  for  injuries  at  a  railroad  cross- 
ing, a  paragraph  of  the  complaint  charging  negli- 
gence in  that  defendant  approached  the  crossing 
with  its  engine  at  a  Ugh  and  dangerous  rate  of 
speed,  in  violation  of  an  ordinance  of  the  tovn, 
and  that  plaintiff  was  injured  was  fatally  de- 
fective when  it  did  not  allege  that  defendant's 
negligence  was  the  proximate  cause  of  the  injury. 
—Lake  Erie  &  W.  R.  Co.  t.  Moore.  42  Ind. 
App.  32,  81  N.  E.  85,  84  N.  B.  606. 

In  an  action  for  injuries  at  a  railroad  cross- 
ing, in  which  negligence  was  based  on  the  viola- 
tion of  a  town  ordinance,  a  complaint  Is  demur- 
rable which  does  not  show  that  the  street  and 


the  crossing  were  within  the  corporate  limits  ot 
the  town.— Id. 

[www]    (App.  1908) 

In  an  action  for  death  at  a  railroad  crocB- 
ing,  the  complaint  cliai%ed  fliat  defendant  ne^- 
gently  ran  one  of  Its  locomotlTes  against  the  ve- 
hicle in  which  decedent  was  riding,  that  defend- 
ant negligently  failed  to  blow  the  whistle  80 
rods  from  the  crossing  and  to  ring  the  bell  cim- 
tinuously,  negligently  ran  the  locomotive  and  car 
attached  thereto  at  a  high  and  dangerous  rate  of 
speed,  to  wit,  60  miles  an  hour,  while  approach- 
ing the  crossing  and  negligently  failed  to  give 
any  si^ial  or  warning  or  to  take  any  piecantion 
whatever  to  protect  people  at  the  crossing  or 
guard  against  accidents,  but  ran  against  the  bag- 
gy and  negligently  killed  decedent  Held,  that 
the  complaint,  while  redundant  in  charges  of 
negligence,  sufficiently  charged  that  the  running 
of  the  locomotive  at  the  rate  of  GO  miles  an  hoar 
acrou  the  highway  without  giving  signals  ot 
warning  of  its  approach  was  the  proximate  caus« 
of  decedent's  death.-^leveland,  C.,  C  &  St,  I* 
Ry.  Oo.  T.  Honghland,  85  N.  B.  368: 

[X]  (Sap.lW9) 

A  complaint,  in  an  action  against  a  railroad 
company  for  injuries  in  a  collision  at  a  street 
crossing,  which  shows  that  defendant's  trade 
crossed  the  street  from  the  north  in  a  southwest- 
erly direction,  where  the  tracks  were  straight  for 
a  considerable  distance  to  the  north,  and  at  sudi 
an  angle  that  a  watchhouse  on  the  north  side  ot 
the  street  obstructed  the  view  of  the  tracks  to 
the  north  from  about  20  feet  west  of  the  tracks 
up  to  a  point  about  8  or  9  feet  west  of  the 
tracks;  that  plaintiff  started  to  cross  the  tracks 
from  the  north  side  of  the  street  about  20  feet 
from  the  west  track;  and  that,  when  he  came 
to  the  comer  of  the  watchhouse,  he  stopped  and 
looked  to  the  northeast  up  the  track  for  250  feet 
for  approaching  trains,  and  also  listened,  but  did 
not  see  or  hear  a  train  on  the  west  track;  that 
be  saw  and  beard  a  train  on  the  east  track  going 
north  to  the  north  of  said  street;  that  on  looking 
to  the  south,  and  for  trains  in  that  direction,  he 
took  two  or  three  steps  towards  the  tracks,  and 
just  as  be  got  one  of  his  feet  over  the  west  track, 
a  train  running  at  from  20  to  35  miles  per  hour, 
in  excess  of  the  municipal  speed  ordinance,  with- 
out ringing  the  bell,  struck  him;  and  that,  if  sig- 
nals had  been  given,  be  would  have  been  wa m- 
ed;  and  that  if  the  speed  ordinanoe  bad  been  ob- 
served, he  would  have  crossed  the  track  without 
injury— does  not,  as  a  matter  of  law,  show  that 
be  was  guilty  of  contributory  negligence.— Cleve- 
land, C,  C.  &  St  L.  Ry.  Co.  v.  Lynn,  86  K.  E. 
1017,  85  N.  B.  999,  171  Ind.  589. 

[xz]    (Sop.  1909) 

In  an  action  against  a  railroad  company  for 
personal  injuries  at  a  street  crossing  because  of 
the  company's  violation  of  an  ordinance,  etc..  in 
not  keeping  the  gates  closed,  the  complaint  must 
allege  that  the  proximate  cause  of  the  injury 
was  the  violation  of  the  ordinance,  in  order  to 
make  ont  a  prima  facie  case.— Evansville  &  T. 
H.  R.  Co.  V.  Bemdt  172  Ind.  697,  88  N.  E.  612. 
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Even  if  ;)laintifF,  iu  an  action  against  a  rail- 
road company  for  injuries  at  a  street  crossing, 
was  bound  to  negative  contributory  negligence, 
allegations  of  the  complaint  that  plaintiff  was 
proceeding  with  due  care  and  caution  when  in- 
jured were  safflcient  againat  a  demurrer^Id. 

[xzz]    (App.  1909) 

A  complaint  alleging  that,  while  attempting 
to  cross  the  track  plaintiff's  decedent  was  struck 
and  killed  by  defendant's  locomotive,  that  defend- 
ant's servants  negligently  failed  to  signal,  etc., 
and  that  aa  a  lesnlt  of  defendant's  negligence  de- 
cedent met  his  deaUi,  sufficiently  diarged  the 
cause  of  the  injury  and  defendant's  fianlt,  as 
against  the  objection  that  there  was  no  averment 
that,  had  the  statutory  signals  been  given,  they 
could  have  been  heard  and  the  Injury  avoided.— 
Chicago,  I.  &  L.  Ry.  Co.  v.  Stepp,  88  N.  B.  343. 

In  an  action  against  a  railroad  for  death  of 
one  struck  by  a  train  at  a  crossing,  a  complaint 
directly  charging  defendant  with  negligence  and 
alleging  that  by  reason  of  the  negligence  of  de- 
fendant's servants  in  falling  to  sound  the  whistle 
and  ring  the  bell  deceased  was  injured,  etc.,  was 
sufficient  to  withstand  a  demurrer,  though  not 
charging  by  direct  averment  that,  when  the  serv- 
ants failed  to  discharge  their  particular  duty, 
they  were  in  the  employ  of  and  acting  for  defend- 
ant.-Id, 

[y]    (App.  19W) 

A  complaint  for  death  at  a  railroad  cross- 
ing alleged:  That  decedent  was  driving  (sreful- 
ly  and  slowly;  that,  as  he  approached  the  track, 
he  looked  and  listened  for  approaching  trains 
and  saw  none;  that  he  was  nnable  to  see  the 
track  In  the  direction  from  which  the  train  ap- 
proached which  struck  him  on  account  of  ob- 
structions, until  he  was  within  20  feet  of  the 
txBdk,  and,  when  he  reached  this  point,  be  saw 
the  engine  approaching  about  100  feet  distant 
and  was  then  unable  to  stop  his  horse  in  time  to 
avoid  collision.  Hfld,  that  the  complaint  did  not 
show  that  decedent  was  negligent.— Southern 
Indiana  Ry.  Co.  t.  Drennen,  88  N.  E.  724. 

[TTl    (App.  1909) 

A  complaint  alleged  that  defendant  operated 
a  railroad  across  a  sidewalk;  that  the  outer  rails 
of  two  of  the  tracks  were  laid  in  the  walk  so  as 
to  leave  a  dangerous  opening  between  them, 
which  was  calculated  to  catch  and  hold  the  foot 
of  a  pedestrian,  and  defendant  negligently  failed 
to  place  any  block  between  the  tracks,  though  it 
was  its  duty  to  keep  the  street  in  a  safe  condi- 
tion for  travel;  that  while  decedent  was  walk- 
ing upon  the  tracks,  his  foot  was  caught  and 
held  in  the  opening  left  between  the  rails,  from 
which  he  was  unable  to  extricate  it,  and,  while 
he  was  so  held,  defendant  became  aware  of  hla 
situation,  and  negligently,  without  warning,  ran 
an  engine  over  him  at  an  unlawful  rate  of  speed, 
killing  him.  Held,  that  the  complaint  alleged 
acts  showing  negligence  by  defendant  in  con- 
structing and  maintaining  a  defective  crossing, 
in  violation  of  Acts  1895,  p.  233,  c.  114,  Bums' 
Ann.  St.  1908,  S  5250,  requiring  railroads  to 


properly  grade  and  plank  its  tracks  across  side- 
walks.—Pittsburg,  C,  G.  £  St  Ij.  Ry.  Co.  v. 

Reed,  88  N.  E.  1080. 

The  complaint  sufficiently  showed  that  de- 
fendant's negligence  was  the  proximate  cause  of 
intestate's  death.— Id. 

[yyy]  (App.i909) 

In  an  action  for  death  at  a  railroad  cross- 
ing, a  complaint,  alleging  that  decedent  was  trav- 
eling westward  on  the  highway,  and  that  defend- 
ant at  the  time  negligently  ran  one  of  its  electric 
cars  over  the  crossing  so  that  as  a  consequence, 
and  solely  by  defendant's  negligence,  defendant 
ran  its  car  against  decedent's  buggy,  killing  him, 
sufficiently  alleged  that  decedent  was  on  the 
highway  at  the  time  he  was  struck. — Indianap- 
olis &  Northern  Traction  Go.  v.  Newby,  90  N. 
E.  29. 

[z]     (8np.  1909) 

In  an  action  for  injuries  at  a  railroad  cross- 
ing at  night,  an  allegation  that  plaintiff  and  her 
companion,  in  traveling  in  the  direction  in  which 
they  were  going,  were  compelled  to  cross  the  rail- 
road at  a  specified  point  was  an  averment  of 
an  after-discovered  condition  and  not  an  admis- 
sion that  she  had  notice  before  the  accident  that 
the  road  she  was  traveling  crossed  the  railroad 
tracks,  especially  in  view  of  a  further  allegation 
that  neither  plaintiff  nor  her  companion  had  any 
knowledge  of  the  location  of  the  crossing,  and 
that  both  were  unfamiliar  therewith.— Chicago 
&  E.  B.  Co.  V.  Fretz,  00  N.  E.  76. 

Under  Bnmi^  Ann.  St.  1908,  |  3G2,  making 
contributory  ne^Igenoe  a  matter  of  defense,  a 
complaint  for  injuries  In  a  collision  at  a  rail- 
road crossii^  was  not  defective  for  failure  to 
aver  that  plaintiff  stopped,  looked,  and  listened 
before  attempting  to  cross  the  track.— Id. 

[tl]   (Sop.  ]91D} 

Allegations  in  a  complaint  for  death  at  a 
railway  crossing  showing  obstruction  to  the 
sight  and  hearing  of  the  approach  of  a  train, 
that  the  train  which  struck  decedent  was  run- 
ning very  fast,  and  that  no  signals  or  warning 
were  given  does  not  show  that,  by  using  ordi- 
nary care,  he  could  have  discovered  the  train's 
approach. — Cleveland,  C.,  C.  &  SL  L.  Ry.  Go. 
V.  Starks,  92  N.  B.  f»4. 

Allegations  that  one  killed  at  a  railway 
crossing  was  traveling  along  a  public  highway 
in  a  vehicle  when  struck  by  a  train  sufficiently 
shows  that  he  was  an  ordinary  traveler,  for 
whose  safety  the  railway  company  was  bound 
to  use  ordinary  care.- Id. 

fzzi]    (App.  1910) 

In  an  action  against  a  railroad  company 
for  negligently  causing  intestate's  death  at  a 
highway  crossing,  the  complaint  alleged  that  the 
night  of  the  accident  was  dark  and  stormy,  and 
as  intestate  drove  his  team  upon  the  crossing 
going  north,  a  train  going  east  at  a  high  rate 
of  apeed  struck  the  team  and  wagon,  killing  in- 
testate and  the  horses  and  destroying  the  wagon 
solely  by  reason  of  being  struck  by  the  train ; 
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that  decedent  was  killed  and  the  team  aad  wagon 
injured  solely  by  the  company's  negligence;  that 
the  engine  did  not  have  a  headlisbt,  or  soand 
the  whistle  or  ring  the  bell  for  the  crossing; 
that  intestate  could  not  see  the  train  approach- 
ing because  of  the  darkness,  and  could  not  hear 
it  because  of  the  wind  blowing  in  the  opposite 
direction,  but  could  have  seen  it  in  time  to  have 
avoided  injury  if  it  had  carried  a  headlight,  and 
could  have  heard  it  had  the  whistle  been  soand- 
ed  or  the  bell  continuously  rung  within  80  rods, 
and  Dot  more  than  100  rods,  from  the  crossing; 
that  because  of  the  company's  aforesaid  negli- 
gence in  failing  to  have  a  headlight  and  sound 
the  whistle  and  ring  the  bell  intestate  was  lured 
into  said  place  of  danger  and  killed,  and  the 
team  and  wagon  destroyed.  Held,  that  the  com- 
plaint sufficiently  alleged  that  defendant's  neg- 
ligence proximately  caused  the  injury.— Chicago 
&  B.  B.  Go.  T.  Ointher,  90  N.  E.  911. 

Fob  Cases  nou  Other  States, 

See  41  Cent.  Dio.  B.  K.  M  1107-1112. 
See,  also,  38        pp.  1053-1061. 

1 345.         Isnies,  proof,  mad  ¥«ximneo. 

W  (App.1892) 

In  an  action  for  damages  by  reason  of 
defoidant^*  engine  ranning  Into  plalntiflTs  horse 
and  bn^,  the  complaint  alleged  that  the  inju- 
ry occurred  irhUe  plaintiff  was  driving  over  and 
across  the  railroad  crossing  and  the  railroad 
track  and  switch.  Hdd,  that  evidence  that 
plaintiff  had  crossed  over  the  crossing  to  a  point 
on  the  Bame  where  the  hind  wheels  were  about 
six  feet  beyond  the  track,  when  his  horse  com- 
menced backing^  etc.,  supports  the  allegation  in 
the  complaint,  in  that  defendant's  track  is 
not  the  entire  crossing;  and  the  fact  that  plain- 
tiff's buggy  had  passed  over  the  north  rail 
is  not  a  contrary  showing  to  the  allegation.— 
Leavitt  T.  Terre  Haute  &  I.  R.  Co.,  S  Ind.  App. 
513,  31  N.  E.  860,  32  N.  B.  808. 

In  such  action,  evidence  that  the  engi- 
gineer,  after  rever^g  his  engine,  caused  it  to 
move  slowly  over  the  track  to  the  point  where 
the  accident  occurred,  is  not  a  variance  from  an 
ailcgatioD  in  the  complaint  that  the  engineer 
reversed  his  en^e  and  "started"  In  the  direc- 
tion of  the  crossing  at  a  rapid  rate  of  speed. 
-Id. 

[b]  <Smp.  1893)  ' 
A  complaint,  in  an  action  to  recover  for 
personal  injuries,  alleged  that  at  the  time  of  the 
accident  defendant's  train  was  running  across 
a  street  in  a  city  at  a  dangerous,  reckless,  and 
unusual  rate  of  speed  of  50  miles  an  hour, 
where  a  great  many  persons  were  passing  and 
crossing.  Held,  tliat  the  negligence  charged  was 
running  the  train  over  a  street,  where  many 
people  were  passing  and  crossing,  at  a  danger- 
ous speed,  and  ttiat  such  complaint  did  not  base 
its  light  of  action  on  the  theory  that  defend- 
ant was  not  in  the  habit  of  running  its  trains 
at  such  a  rate  of  speed.— Chicago,  St  L.  &  P. 
R.  Co.  V.  Spilker,  134  Ind.  880,  33  N.  B.  280, 
34  N.  E.  21S. 


[c]    (App.  1896) 

Where,  in  an  action  for  personal  injoriea, 
the  gist  of  the  negligence  alleged  by  plaintiff  was 
that  defendant  did  or  omitted  to  do  acts  which 
induced  plaintiff  to  go  upon  a  railroad  crossing 
when  it  was  tmsafe  by  reason  of  an  sppcoadung 
train,  and  violated  the  city  ordinances  as  to 
maintaining  gates  and  concerning  the  rate  of 
dpecd  at  which  trains  should  run,  a  general  ver- 
dict for  plaintiff  is  supported  by  evidence  that 
defendant  did  not  maintain  gates  at  the  crosmng, 
and  that  its  failure  to  do  so  was  negligence.— 
Indianapolis  Union  By.  Co.  v.  Neubacuher,  IG 
Ind.  App.  21.  43  N.  E.  570,  44  N.  E.  6G0. 

In  on  action  by  one  injured  at  a  crossing 
by  a  train  of  defendant,  where  it  appears  that 
ail  the  trains  at  the  crossing  in  question  were 
operated  by  defendant,  and  that  it  was  jast  as 
responsible  for  one  as  the  other,  the  fact  that  a 
train  other  than  the  one  described  in  the  com- 
plaint committed  the  wrongful  act  is  immaterial, 
If  defendant  permitted  it  to  be  done  at  ail,  and 
the  consequences  ensued  which  are  charged  in 
the  complainL— Id. 

Cd]    (Snp.  1906) 

Where  plaintiff  alleged  that  a  band  car  by 
which  his  team  became  frightened  was  negligent- 
ly left  by  defendant's  employes  on  a  farm  cross- 
ing, and  the  proof  disclosed  that  the  car  was 
not  within  the  traveled  way  of  the  crossing,  the 
variance  was  immaterial.— Baltimore  &  O.  S. 
W.  B.  Co.  V.  Slaughter.  167  Ind.  330,  70  N.  E. 
180,  7  L.  B.  A.  (N.  SO  507,  110  Am.  St  Bep. 
503. 

M     (App.  1M») 

In  an  action  for  injuries  to  a  hotse  and 
wagon  at  a  crossing,  plaintiff  must  aver  and 
prove  his  freedom  from  contributory  negligence. 
—Cleveland,  a,  C  &  St.  L.  By.  Go.  v.  Moore, 
00  N.  E.  93. 

Fob  Cases  fboh  Oiheb  States, 

See  41  Cent.  Dig.  B.  B.  H  1113-1116. 
See,  also.  33  Gyc.  pp.  1061-1065. 

g  346.         PresvB^ptlons  mmd  bnrdem  of 
proo£. 

As  to  ownership  and  operation  of  road,  see 

ante.  S  270. 
Instructions,  see  post,  S  SSt. 

[«]  (Sup.  me) 
The  fact  tliat  a  person  trsveling  on  a  high- 
way comes  in  collision  with  a  train  on  a  rail- 
road crossing  is  of  Itself  suflScient  to  suggest  a 
presumption  of  contributory  negligence  against 
him  in  a  suit  for  compensation. — Indiana,  B.  & 
W.  Ry.  Co.  v.  Greene,  6  N.  a  003,  106  Ind. 
270,  55  Am.  Bep.  736. 

In  an  action  against  a  railway  company, 
to  recover  damages  for  the  death  of  plaintiff's 
husband  at  a  railroad  crossing,  it  must  be  made 
to  appear  tliat  the  deceased  was  without  con- 
tributory negligence ;  and,  where  there  is  no  di- 
rect evidence,  the  facts  and  circumstances  mnst 
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be  sndi  as  to  at  least  jostU;  the  inference  that 
sucb  was  the  case.— Id. 

[b]  Wbere  a  i>ersoa  crossing  a  railroad  at  a 
grade  crossing  is  injured  by  a  collision  with  a 
tiaini  the  fault  is  prima  facie  his  own,  and  he 
most  affirmatively  sliow  that  bis  fault  or  neg- 
ligence did  not  coDtribute  to  the  injury  before 
be  Is  entitled  to  recover  therefor.— (Sup.  3887) 
iDdiana,  B.  &  W.  By.  Co.  v.  Hammock,  14  N. 
a  737,  313  Ind.  1 ;  (1890)  Cincinnati,  I.,  St. 
L.  &  C.  By.  Co.  T.  Howard,  24  N.  B.  802,  124 
lad.  280,  8  U  B.  A.  S93,  19  Am.  St.  Bep.  96 ; 
(1890)  LouUville,  N.  A.  &  C.  By.  Co.  v.  Stom- 
mel,  126  Ind.  35,  25  N.  E.  863 ;  (1805)  Smith 
V.  Wabash  B.  B.  Co.,  40  N.  E.  270.  141  Ind. 
92;  (1896)  Oleson  t.  Lake  Shore  &  M.  S.  By. 
Co.,  42  M.  BL  T36t  143  Ind.  405.  32  Lk  B.  A. 
149. 

[e]  (Snp.  1S8T) 

Persons  who  could  have  avoided  Injury  at 
a  cnnsing  by  exercising  the  opportanity  to  look 
for  an  approaching  train,  will  be  regarded  as 
having  made  the  attempt  to  cross  after  having 
seen  the  train  approach.— Indiana.  B.  &  W.  By. 
Co.  T.  Hammock,  14  N.  B.  737,  113  Ind.  1. 

m  (Sap.  18») 
The  presumption  of  negligence  which  pre- 
vails where  passengers  are  injured  while  on  the 
trains  of  the  carrier  does  not  obtain  where  in- 
joiies  are  received  at  a  railroad  crossing.— Terre 
Haate  &  I.  B.  Co.  t.  Clem,  23  N.  B.  965,  123 
Ind.lS,7]:<.B.A.688,18Am.St.  Bep.  303. 

[•]   (Svp.  Utt) 

In  an  action  against  a  railway  for  injuries 
iiutained  bj  collision  at  a  public  crossing,  it  is 
not  necessaiT  to  show  that  the  company  had  no- 
tice of  the  condition  and  surxoondlngs  of  the 
crosBing.— CUcagt^  St.  L.  &  P.  B.  Co.  T.  Spil- 
k«r,  83  N.  E.  280,  34  N.  E.  218,  134  Ind.  380. 

[f]  When  a  traTeler  on  a  highway  is  injured 
at  its  tatersection  with  a  railroad,  by  being 
struck  by  a  train,  the  faalt  is  prima  fade  his 
own,  and  the  law  assumes  that  he  actually  saw 
what  he  conld  have  seen  had  he  looked,  and 
beard  what  he  conld  have  heard  had  he  listen- 
ed.—(Sup.  189^9  Smith  T.  Wabash  R  B.  Co., 
40  N.  B.  270.  141  Ind.  92;  (App.  1894)  Cin- 
cinnati, I.,  St.  Ij.  &  O.  By.  Go.  r.  Grames,  34 
N.  B.  613,  37  N.  B.  421,  8  Ind.  App.  112;  (Snp. 
1902)  Malott  T.  Hawkins,  68  N.  B.  308,  159 
Ind.  127 ;  (App.  1904)  Pittsburgh,  U,  a  &  St 
L.  By.  Cb.  T.  West,  34  Ind.  App.  95,  69  N.  B. 
1017;  a906)  Southern  By.  Co.  t.  Davis,  72  N. 
E.  1063, 34  Ind.  App.  377;  (1907)  Baltimore  & 
O.  8.  W.  By.  Co.  T.  Boflborough,  40  Ind.  App. 
14,  80  N.  E.  869. 

[g]  (App.l8H) 

The  presumption  that  one  who  was  hurt 
at  a  railroad  crossing  by  a  passing  train  was  neg- 
ligntt  is  overcome  by  the  return  of  a  general 
verdict,  and  its  approval  by  the  trial  court;  and 
if  defendant  urges  that  the  verdict  is  wrong, 
because  plaintiff  was  guilty  of  contributory  neg- 


ligence tlie  harden  Is  on  him  to  establish  tiie  as- 
sertion.—IndianapoUa  Union  By.  Co.  v.  Neu- 
bacher,  16  Ind.  App.  21,  43  N.  E.  576,  44  N- 

E.  669. 

[h]    (App.  1896) 

Id  an  action  against  a  railroad  company 
for  injuries  occasioned  by  collision  at  a  street 
crossing,  tbe  plaintiff  must  allege  and  prove 
that  the  injury  was  incurred  without  his  own 
negligence  contributing  thereto,  and  he  has  the 
burden  of  showing  not  only  the  negligence  of  de- 
fendant, but  his  own  freedom  from  negligence. 
—Lake  Shore  &  U.  S.  By.  Co.  r.  Boyts.  45  N. 
E.  812,  16  Ind.  App.  644). 

[1]  (Sap.  1898) 
Where  a  person  approaching  a  railway 
crossing  on  a  highway  can.  by  looking  or  listen^ 
ing,  see  or  hear  an  approaching  train  In  time  to 
avoid  Injury,  in  the  event  he  Is  injured,  under 
such  circumfltances,  by  a  collision,  the  law  as- 
sumes that  he  neither  looked  nor  listened,  or 
that,  if  he  did  either,  he  did  not  heed  what  he 
saw  or  heard.— Cleveland,  C,  G.  &  St.  L,  Ry. 
Co.  V.  Miller,  49  N.  E.  445,  140  Ind.  400. 

0]  (Snp.  1898) 
Where  a  person  Is  injured  by  a  train  at  a 
highway  crossing,  the  fault  is  prima  facie  his 
own,  and  he  must  show  affirmatively  tliat,  by 
diligently  listening  and  looking,  he  could  not 
have  seen  or  heard  the  train  at  any  time  or 
place  as  he  approached  the  crossing,  and  before 
too  near  to  it  to  avoid  the  accident.— Pittsburgh, 
C.  C.  &  St  U  By.  Go.  v.  Fraze,  50  N.  E.  576, 
150  Ind.  676,  65  Am.  St  Bep.  377. 

[k]    (App.  1902) 

A  want  of  knowledge  on  the  part  of  tbe 
railroad  of  the  defective  condition  of  a  crossing 
which  it  was  its  duty  to  maintain  is  prima  fa- 
cie negligence.— Wabash  R.  Co.  t.  De  Hart,  65 
N.  E.  192,  32  Ind.  App.  62. 

Evidence  of  an  accident  due  to  the  defec- 
tive condition  of  a  crossing  Is  prima  facie  evi- 
dence of  negligence  In  a  railroad  required  to 
maintain  it— Id. 

[ij    (App.  im) 

Under  Bums'  Ber.  St  1901,  |  359a,  pro- 
viding that  the  burden  of  proof  of  contributory 
negligence  In  an  action  for  injuries  is  on  the 
defendant,  an  instruction  that  the  law  presumes 
that  the  injuries  to  plaintiff's  decedent  of  which 
he  died,  if  he  died  from  injuries  received  by  a 
collision  with  defendant's  engine  at  a  railway 
crossing,  were  brought  aboat  by  bis  own  negli- 
gence, was  error.— Nichols  v.  Baltimore  &  O.  S. 
W.  R.  Co.,  S3  Ind.  App.  229,  70  N.  E.  183,  71 
N.  E.  170. 

No  independent  presumption  of  contributo- 
ry negligence  attaches  to  plaintifE  in  a  crossing 
case  from  the  mere  fact  that  the  injuries  occur- 
red at  a  crossing,  which  operates  in  ttchalf  of 
defendant  to  establirfi  the  fact  of  contributory 
negligence,  the  burden  of  proof  of  which  is  plac- 
ed on  defendant  by  Bums*  Ann.  St  1901,  | 
359a.— Id. 
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[m]    {An- 1908) 

Where,  in  an  action  for  tnjari«s  at  a  n^l- 
road  crossing,  plaintiff's  evidence  alone  shows 
contiibntoiy  negligence,  there  can  be  no  recov- 
ery, though  the  burden  of  showing  contributory 
negligence  is  on  the  defendant— Van  Winkle  v. 
New  York,  a  &  St.  I*  B.  Co.,  73  N.  E.  157, 
34  Ind.  App.  476. 

[n]  (App.  U05) 
Under  Burns'  Ann,  St.  1901,  |  3.593,  pro- 
viding that  in  actiouB  for  perconal  injuries  it 
ahall  not  be  neoesaary  for  plaintiff  to  allege  or 
prove  want  of  contributory  negligence,  but  con- 
tributory negligence  ^all  be  matter  of  defense, 
it  is  presumed,  in  an  action  for  injuries  caused 
by  collision  vrith  a  train  at  a  railroad  crossing, 
that  the  person  injured  exercised  ordinary  care, 
and,  if  it  was  necessary  for  him  to  do  so, 
stopped,  looked,  and  listened;  and  the  burden 
of  establishing  that  he  did  not  exercise  ordi- 
nary care  is  on  the  railroad,  and  so  continues 
throughout  the  case.— Pittsburgh,  C,  C.  &  St. 
L.  Ry.  Co.  T.  Reed,  75  N.  B.  50,  30  Ind.  App. 
07. 

[o]    (Ssp.  IMO 

Where  a  complaint  against  a  railroad  for 
injuries  to  plaindff  at  a  crossing  does  not  al- 
lege that  t?he  statutory  signals  were  not  given, 
or  that  there  were  otetructions  to  the  sight  or 
bearing,  it  Is  presumed  the  signals  were  given, 
and  that  the  track  was  straight,  open,  and  visr 
ibie  for  more  than  80  rods  in  both  direcUons. — 
Lake  Shore  &  M.  S.  Ry.  Co.  t.  Barnes,  100  Ind. 
7,  70  N.  B.  629,  3  L.  R.  A.  (N.  S.)  77a 

iPl     (App.  1906) 

It  is  not  presumed  that  the  noise  made  by  a 
moving  train  is  sufficient  for  an  ordinarily  pru- 
dent person  to  hear  and  avoid  a  collision  at  a 
highway  crossing.— New  York,  C  &  St.  I*  R. 
Co.  T.  Robbins,  38  Ind.  App.  172,  70  N.  E. 
804. 

The  presnmption  is  that  a  traveler  will  not 
knowingly  or  voluntarily  attempt  to  cross  a 
railroad  in  view  of  Imminent  danger. — Id. 

[q]    (App.  1909) 

I(  the  situation  of  a  traveler  on  a  high- 
way crossing  a  railroad  is  such  that  he  could 
see  or  hear  an  approaching  train  in  time  to  avoid 
collision,  it  will  be  presumed  against  him  either 
that  he  did  not  look  or  listen  for  its  approach, 
or  that,  if  he  did,  he  failed  to  heed  what  he 
aaw  or  heard.- Wamsley  v.  Cleveland,  C,  C. 
&  St  U  Ry.  Co.,  41  Ind.  App.  147,  82  N.  E. 
400,  S3  N.  E.  040. 

In  an  action  for  injuries  in  a  crossing  ac- 
cident, the  burden  is  on  the  company  to  prove 
that  the  traveler  wag  negligent  in  failing  to  see 
the  approaching  train,  unless  the  Facts  showing 
such  negligence  must  be  proved  in  order  to  es- 
tablish the  negligence  chaiged  in  the  complaint. 
-Id. 

[r]     (App.  1908) 
In  an  artitm  against  a  railroad  for  injuries 
to  a  pedestrian  struck  by  a  train  at  a  railroad 


CRMSln^  the  burden  of  proving  plaintilTs  ncgli> 
gence  ia,  under  Acta  IBOdf  p.  c.  41.  on  de> 
fendaut— lowden  t.  Pennsylvania  Co.,  41  lod. 
App.  614,  82  N.  B.  Ml. 

[s]  (Sup.  1MI9) 
Since  a  railroad  company,  sued  for  injuries 
in  a  collision  at  a  crossing,  has  under  the  stat- 
ute the  burden  of  proving  contributory  negli- 
gence, the  inference  on  that  subject  which  the 
complaint  admits  of  must  be  in  favor  of  plain- 
tiff.-^leveland,  C,  C.  &  St.  L.  Ry.  Co.  v.  I^nn, 

171  Ind.  580,  83  N.  a  999,  80  N.  B.  1017. 

[t]  (Sap.  1909) 
Under  Act  Feb.  17,  1899  (Acta  1899,  p.  58, 
c.  41),  placing  upon  defendant  in  personal  in* 
jury  actions  the  burden  of  proving  contributory 
negligence,  in  an  action  against  a  railroad  com- 
pany for  injuries  at  a  grade  crossing  from  its 
negligence,  plaintiff  need  not  allege  and  prove 
his  freedom  from  contributory  negligence,  that 
being  a  matter  of  defense,  unless  the  complaint 
afiirmatively  showed  contributory  negligence  on 
its  face.— Evansville  &  T.  H.  R.  C^.  t.  Bemd^ 

172  Ind.  697,  88  N.  E.  612. 

While  the  burden  was  upon  the  railroad 
company  t»  prove  contributoty  negligence,  in  an 
action  for  personal  Injuries  at  a  grade  crossing 
if  plaintiffs  negligence  affimutiTely  appeared 
from  the  evidence,  he  could  not  recover.— Z& 

tn]  (App.im) 

Id  an  action  against  a  railroad  company 
for  injuries  at  a  highway  crossing,  the  burden  is 
on  defendant  to  show  contributory  negligence; 
the  presumption  being  that  the  person  injured 
exercised  due  care. — (xiand  Trunk  Western  Ry. 
Co.  V.  Reynolds,  90  X.  E.  94. 

Fob  Cases  fboh  Otheb  States, 

See  41  Cent.  Dig.  R.  H.  H  1117-1123. 
See,  also,  33  Cyc.  pp.  1006-1072;  note,  4 
L.  R.  A.  (N.  S.)  344. 

1347.    AdmlsstblUtT  of  evldeuee. 

Admissious  as  evidence,  see  Evidence,  i  242. 
Hest  and  secondary  evidence,  see  Evidence,  | 
171. 

Documentary  evidence,  see  Evidence,  {  339. 
Habits  of  person  injured,  aee  Nbolioence,  { 
1.32. 

Negative  evidence,  see  Evidence,  |  586. 
Opinion  evidence,  see  Evidence,  {  471. 
Ucs  gestffi,  see  Evidence,  SS  121-123. 

[a]  (Snper.  1873) 
In  an  action  against  a  railroad  company 
for  injuries  due  to  the  unsafe  condition  of  a 
public  crossing,  evidence  as  to  the  custom  of 
railroad  companies  in  constructing  street  cross- 
ings will  not  preclude  an  inquiry  into  the  fact 
whether  the  particular  crossing  in  controversy 
was  properly  constructed  and  kept  in  sufficient 
repair  to  make  a  safe  passage  way  over  the 
railroad.— Hurley  Jeffersonvllle,  M.  ft  I.  R. 
Co.,  WiU.  293. 
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[b]  (Sap.  1875) 

Where  a  part;  is  killed  an  engine  in  a 
titj,  in  a  anit  against  the  conipan;  to  recover 
damages  on  the  ground  of  negligence  In  running 
the  engine  at  too  great  a  speed,  an  ordinance  of 
the  city  limiting  the  speed  of  trains  to  aix 
miles  an  bonr  within  the  corporate  limits  is 
proper  evidence  to  go  to  the  jury  on  the  qaes- 
tion  of  negligence.  Snch  an  ordinance  is  adopt- 
ed as  a  police  regulation  to  secure  the  safety  of 
persons  in  the  city,  and  the  disregard  of  the 
requirement  shows  a  heedless,  if  not  a  reckless, 
Bpirit,  on  the  part  of  the  engine  driver,  that 
renders  it  highly  probable  he  was  nimiindfu]  of 
other  precautionary  measures  that  the  time, 
place,  and  circamstances  imperatively  demand- 
ed.—St.  Louis  &  S.  E.  Ry.  Co.  v.  Mathias,  50 
Ind.  65. 

[c]  (Sap.  1880) 

In  an  action  against  a  railroad  company 
for  Injuries  sustained  by  being  run  over  at  a  city 
crossing,  the  plaintiff  alleged  in  his  complaint, 
and  offered  evidence,  that  the  whistle  was  not 
founded  as  the  train  approached  the  crossing. 
Held,  that  tiie  defendant  might  produce  in  evi- 
dence a  city  ordinance  prohibiting  the  use  of  the 
whistle.-~PemisylTanfa  Co.  t.  Hensil,  70  Ind. 
569,  36  Am.  Rep.  188. 

[d]  (Sop.  1881) 

In  an  action  for  personal  injury  sustained 
by  a  trareler  upon  a  city  street  by  collision 
with  a  railway  train  at  a  crossing,  evidence  of 
Uie  absence  of  the  flagman  customarily  station- 
ed there  to  the  plaintiff's  knowledge  is  compe- 
tent—Pittsburgh,  C.  A  St.  L.  Ry.  Co.  v.  Yundt, 
78  Ind.  373,  41  Am.  Rep.  580. 

le]    (Sap.  18S8) 

In  an  action  for  injuries  caused  by  horses 
taking  fright  at  a  certain  object  at  a  crossing, 
evidence  that  other  horses  bad  taken  fright 
from  the  same  cause  is  irrelevant. — Cleveland, 
C,  C.  &  I.  Ry.  Co.  V.  Wynant,  114  Ind.  525,  17 
N.  B.  lis,  5  Am.  St  Rep.  044. 

la  (Sap.  18») 
In  an  action  against  a  railroad  company 
for  injury  caused  by  alleged  negligence  in  the 
eonstmction  of  its  road  at  a  crossing,  evidence 
that  after  the  accident  the  company  changed 
and  repaired  Its  road  Is  inadmissible  to  show 
negligence.— Terre  Haute  &  I,  R.  Co.  v.  Clem, 

123  Ind.  15,  23  N.  E.  965,  18  Am.  St  Rep.  303, 

7  L.  R.  A.  588. 

[g]  (9np.lS90) 
It  is  proper  to  show  that  no  whistle  was 
soanded  when  the  train  passed  a  crossing  a  mile 
distant  from  the  one  on  which  the  accident  oc- 
curred ;  that  the  person  driving  plaintiff's  bug- 
(ry  was  "a  safe  hand ;"  and  that  they  were  on 
their  way  to  church  when  the  accident  occurred. 
-Cincinnati,  I.,  St.  L.  &  C.  Ry.  Co.  v.  Howard, 

124  Ind.  280,  24  N.  E.  802, 10  Am.  St  Uep.  m, 

8  L.  R.  A.  593. 

[hi  (8ap.UM) 

In  an  action  a^lnst  a  railroad  company 
for  negligently  blowing  the  whistle  and  allow- 


ing steam  to  escape  from  its  engine,  whereby 
plaintiff's  horse  was  frightened,  it  is  proper  to 
show  the  amount  of  travel  across  the  railroad 
at  the  place  of  the  accident,  as  bearing  on  de- 
fendant's negligence. — Indianapolis  Union  Ry. 
Co.  V.  Boettcher,  131  Ind.  82,  28  N.  E.  551. 

CI]  (Sop.  is>3» 
In  an  action  against  a  railroad  company 
for  injuries  received  at  a  crossing,  alleged  to 
be  the  result  of  excessive  speed  in  running  a 
train,  It  is  proper  to  show  that  during  the  two 
or  three  weeks  before  the  collision  the  usual 
speed  of  the  train,  while  passing  the  crossing, 
had  been  from  40  to  60  miles  an  hour,  that  the 
jury  may  have  some  guide  in  finding  the  speed 
of  the  train  when  the  collision  occurred.— Chi- 
cago, St.  L.  &  P.  R.  Go.  T.  Spilker,  134  Ind. 
380,  S3  N.  B.  280,  34  N.  E.  21& 

U]  (App.  1897) 
In  an  action  based  on  Homer's  Rev.  St. 
1897,  S  3903  (Rev.  St  1894,  §  5153),  requiring  a 
railroad  company  constructing  its  road  across  a 
highway  to  restore  it  to  its  former  state,  or 
leave  it  in  a  safe  and  secure  condition,  to  recov- 
er for  personal  injuries  alleged  to  have  been 
caused  by  the  defective  condition  of  the  high- 
way, evidence  of  proceedings  of  the  county  com- 
missioners relative  to  the  construction  of  a  re- 
taining wall  near  the  highway,  which  were  tak- 
en at  plaintiff's  Instance,  was  admissible  to 
show  his  knowledge  of  the  condition  of  the  high- 
way.—Seybold  V.  Terre  Haute  &  I.  R.  Co.,  IS 
Ind.  App.  367,  46  N.  E.  1054. 

[k]     (App.  1902) 

In  an  action  for  Injuries  sustained  by  be- 
ing struck  by  an  engine,  the  record  of  a  yard 
clerk,  who  claimed  that  it  was  a  full  and  com- 
plete record  of  the  number  of  cars  on  the 
switch  track,  was  properly  excluded. — Cleve- 
land. C.  C.  &  St  L.  Ry.  Co.  v.  Coffman,  64 
N.  E.  233,  66  N.  E.  179,  30  Ind.  App.  4G2. 

In  an  action  for  injuries  sustained  by  be- 
ing struck  by  an  engine  backing,  evidence  that 
the  defendant  had  maintained  a  gong  at  the 
crossing  to  give  warning,  and  that  it  had  al- 
lowed the  same  to  be  out  of  repair,  was  ad- 
missible to  show  negligence,  although  the  de- 
fendant was  not  required  by  law  to  maintain 
such  gong.— Id. 

[1]     (App.  1909) 

"WTiere  decedent  was  killed  at  a  highway 
crossing  by  an  interurban  electric  car,  and  there 
was  no  claim  that  decedent  did  not  know  the 
signal  for  highway  crossings  of  either  interur- 
ban or  steam  railroads  when  he  heard  them,  u 
question  whether  there  was  a  customary  signal 
in  use  by  steam  railroads  on  trains  approaching 
public  hifthway  crossings  was  irrelevant— Indi- 
anapolis &  Northern  Traction  Co.  v.  Newby,  90 
X.  E.  20. 

[m]    (App:  uio) 

While  ordinarily  a  railroad  company's  neg- 
ligent acta  or  omissions  cannot  determine  wheth- 
er a  traveler  was  negligent  in  crossing  the  track 
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at  a  CTosdnf,  tiie  tliowiiis  of  o^llceiit  omission 
by  the  company  of  any  precautions  upon  whicA 
the  traveler  was  entitled  to  rely  may  aid  in 
determining  wbether  the  latter  ezerdsed  doe 
care;  and,  where  it  appwred  that,  though  the 
rountry  around  the  crossing  was  open,  the  night 
was  dark  and  storm;,  and  the  wind  blew  In  a 
direction  to  carry  the  sound  aiVay  f  nun  the  trar- 
eler,  the  failure  to  give  the  statutory  sUnals 
and  to  carry  a  headlight  could  be  considered  by 
the  Jury  In  determining  whether  the  traveler 
acted  with  ordiuary  prudence  In  approaching 
and  crossing  tlie  track.— <Aicago  ft  B.  R.  Go.  t. 
Glnther,  90  N.  B.  911. 

Fob  Cabes  fbou  Other  States, 

See  41  Cent.  Dig.  R.  R.  §f  1124-1137. 
See,  also,  33  Cyc.  pp.  1074-1087. 

I  348.  —  Snttolenoy  of  e-videnoe. 

[«]    (Svp.  1882) 

In  au  action  against  a  railroad  company 
for  injuries  to  plaintiff's  son  caused  by  a  colli- 
sion at  a  highvay  crossing,  the  eTidence  con- 
sidered, and  held  insufficient  to  show  that  such 
son  wna  not  guilty  of  contributory  negligence. — 
Indianapolis  ft  T.  B.  Go.  T.  McLln,  82  Ind. 
435. 

£b]  (8«p.l8a2) 

A  railroad  was  on  a  grade  above  the  high- 
way. On  either  side  of  the  crossing  there  was  a 
drop  of  15  to  18  Incbra  from  the  track  to  the 
grade  of  the  street.  Plaintiff,  a  girl  of  12  years, 
was  driving  a  docile  team  of  two  horses,  which 
she  was  accustomed  to  drive.  The  horses  bad 
been  startled  by  a  paa^g  train,  and  were  cross- 
ing  the  track  quite  rapidly.  Plaintiff  testified 
that,  as  she  went  np  Uie  grade  to  the  railroad, 
she  placed  her  foot  on  the  brake,  and  would 
have  controlled  them  had  it  been  level,  but  as 
the  front  wheels  of  the  wagon  dropped  from  the 
track  It  threw  her  oat.  Beld,  tliat  the  evidence 
sustained  a  verdict  for  plalntiff.—Loui8Tille,  B. 
&  fit  U  R.  Co.  T.  Pritchard,  131  Ind.  504,  31 
N.  B.  358. 

[C]     (Sup.  1893) 

In  an  action  against  a  railroad  company 
for  personal  lujuries  cansed  by  horses  taking 
fright  at  a  box  car  standing  on  the  highway 
at  a  crossing,  the  complaint  alleged  that  defend- 
ant's negligence  cousisted  in  leaving  its  car  on 
the  crossing.  Ilaintiff  testified  that  the  horses 
got  scared  at  the  car,  and  that  she  had  no 
recollection  of  hearing  any  noise  about  the 
car,  or  testifying  on  a  former  trial  that  the 
horses  got  scared  at  a  noise  !n  or  about  the 
car.  Her  husband  testified  that  the  horses 
got  scared  both  at  the  car  and  the  noise,  and 
admitted  that  on  the  former  trial  he  testified 
that  they  were  scared  at  the  noise  in  or  about 
the  car.  Hdd,  that  a  verdict  for  plaintiff  was 
supported  by  the  evidence.— Cleveland,  C,  C.  & 
T.  By.  Co.  V.  Wynant,  134  Ind.  681,  34  N.  E. 
669. 

[d]    (Avp.  1893)  ' 

In  an  action  for  damages  at  a  railway 
crossing  It  appeared  that  plaintiff,  when  ap- 


proaching the  crossing;  waited  for  a  fre^t 
train  to  pass,  and.  after  looking,  and  neither 
seeing  nor  hearing  any  train,  he  started  np  the 
grade  to  the  cnundng,  and  when  on  tiv  the 
grade  saw  a  passengw  tnUn  i^vroachlng  at  the 
rate  of  40  mllea  an  hour;  that  no  signals  were 
given;  that  plaintiffs  hme  was  entering  on 
the  track,  bn^  on  acconnt  of  the  roufdmcM 
of  the  croeslng,  plaintiff  thont^t  he  could  more 
safely  go  forward  than  attempt  to  back  out, 
and  so  whipped  op  his  horsei  and  the  rear 
of  the  wagon  was  struck  by  a  car.  Defeud- 
ant's  civil  engineer  and  others  tratlfled  that 
from  the  slope  of  the  grade  a  train  was  visi- 
ble 1,405  teet,  but  plaintiff  testified  to  the 
presence  of  trees,  which  obstmcted  the  view 
of  a  train  until  it  came  around  a  bend  700  feet 
distant  Bdd,  that  a  finding  of  the  jury  that 
plahitlfl  was  not  guilty  of  contributory  ne^ 
geuce  would  not  be  disturbed.— Louisville,  E. 
&  St  L.  Consolidated  R.  Co.  v.  Kelly.  6  lad. 
App.  545,  33  N.  R  1103. 

[•]     <Snp.  1888) 

In  an  action  for  injuries  at  a  crossing 
it  appeared  that  plaintiff  was  familiar  with 
the  locality,  and  that  he  had  good  sight  and 
hearing.  Plaintiff  testified  that  before  going 
on  the  track  he  stopped,  looked,  and  listened: 
that  he  did  not  see  any  train,  or  hear  any  sig 
nals;  that  his  view  was  unobstructed  for  200 
feet  His  own  witnesses  testified  that  the 
engine  was  moving  at  the  rate  of  from  25  to 
35  miles  per  hour,  and  that  they  beard  it  as 
it'passed.  Many  witnesses  testified  for  defend- 
ant that  the  speed  was  alx>ut  16  miles  per  hour, 
and  that  the  signals  were  given.  Bdd,  that 
plaintiff  bad  failed  to  establish  his  freedom 
from  contribotory  negligence.- Lake  Brie  &  W. 
R.  Co.  V.  Stick.  143  Ind.  449,  41  N.  B.  365. 

in     (Sup.  1896) 

A  judgment  against  a  railway  company  for 
death  of  plaintiff's  decedent,  in  a  collision  at  a 
crossing,  will  be  reversed  where  the  only  evidence 
of  tlie  care  exercised  by  decedent  was  the  testi- 
mony of  a  witness  that  he  saw  decedent  when  27 
feet  from  the  truck,  driving  in  a  slow  walk;  that, 
at  the  time,  he  was  looking  in  the  opposite  direc 
tioQ  from  which  the  train  was  approaching;  that 
he  continued  to  so  look  np  to  the  time  he  wss 
struck  by  the  train,  unless  for  a  short  time  when 
his  view  of  decedent  waa  obstructed  by  a  build- 
ing.—Cincinnati,  H.  ft  L  B.  Co>  V.  Duncan,  143 
Ind.  524,  42  N.  B^  87. 

[g]    (App.  1898) 

When  the  hand  car  first  approached  the 
crossing,  a  horse  being  driven  on  the  highway 
was  in  a  badly  frightened  condition.  One  of 
the  operators  of  the  car  testified  that  he  did  not 
know,  and  another  that  he  did  not  think,  that 
the  horse  was  scared  at  the  car,  wliile  the  oth- 
ers gave  uo  testimony  on  that  point  Hdd, 
there  was  nothing  to  support  a  finding  that  the 
operators  knew  that  the  car  cansed  the  frigbt— 
TvAke  Erie  ft  W.  R.  Go.  Jnday,  49  N.  E.  843, 
1!)  Ind.  App.  486. 
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[h]  (Sop.  1899) 
Id  aa  action  against  a  railroad  compan;  to 
recover  damages  for  injuries  received  at  a  crosa- 
iog,  the  complaint  alleged  that  the  crossing  was 
OQ  a  10-foot  embankment,  and  that  the  high- 
way, near  the  interaectton,  was  so  fenced  and 
located  that  it  was  impossible  to  turn  a  wagon 
drawn  hf  a  team ;  that  the  view  was  obstruct- 
ed, and  a  traveler,  coming  from  the  direction  in 
which  plaintiff  was,  could  not  see  a  train  mov- 
ing westward  antil  within  200  feet  of  the  cross- 
ing; that  plaintilf  looked  and  listened  from  ad- 
tantageooB  places,  and  stopped  his  team,  stood 
up  in  his  wagon,  and  looked  up  and  down  the 
track,  when  within  35  feet  of  it,  and  neither 
saw  nor  heard  anything;  tiiat  a  train  could  not 
be  seen  east  of  the  crossing  further  than  400 
feet;  that  plaintiff  started  across  the  track,  and 
at  that  moment  a  wild  passenger  train  coming 
from  the  east  appeared  in  sight,  not  more  than 
200  feet  away,  running  down  a  steep  grade  at 
the  rate  of  80  miles  an  hour,  and  then  for  the 
first  time  the  locomotive  whistle  was  sounded 
and  the  bell  rang,  bnt  plaintiff  could  not  stop 
his  team  and  turn  around  for  want  of  time  and 
room,  and  could  not  back  it,  and  his  only  chance 
of  escape  was  by  crossing,  which  be  attempted 
to  do,  whereupon  he  was  struck  before  be  could 
get  out  of  the  way  ;  and  that  plaintiff  was  with- 
out fault  It  was  also  alleged  that  plaintifTs 
team,  when  on  the  crossing,  was  discovered  by 
the  fireman  on  the  locomotive,  and  that  he  cabl- 
ed the  attention  of  the  engineer  to  it,  bat  that 
the  engineer  failed  to  stop  or  check  the  speed 
of  the  train,  thoagh  he  could  have  done  so,  and 
thereby  averted  the  collision.  Held,  that  it  is 
sufficiently  shown  that  the  failure  to  give  the 
statutory  signals  was  the  proximate  cause  of  the 
accident— Baltimore  &  O.  S.  W.  Ry.  Co.  t. 
Young,  54  N.  B.  T»l,  153  Ind.  163. 

[1]  fApv.l»0) 
In  an  action  to  recover  for  the  alleged  wiU- 
fol  and  wanton  Ulllng  of  plaintifTs  ion  at  a 
crossing,  the  jury  returned  a  general  Terdict 
for  plaintiff,  and  Bpeclally  found  that  the  train 
was  running  15  miles  an  hour  in  the  evening. 
In  violation  of  a  city  ordinance,  without  head- 
light or  lookout;  that  the  bell  was  not  rung 
nor  the  whistle  sounded  before  reaching  the 
crouing.  and,  though  the  engineer  did  not  see 
deceased  before  the  engine  struck  him,  be  might 
have  seen  him  when  wil3iin  80  feet  of  the  cab, 
and  conid  not  then  have  avoided  the  Injury; 
and  that  the  en^neer  did  not  know  that  deceas- 
ed was  on  the  track  or  In  dangerous  proximity 
thereto  before  he  was  Ulled.  Held,  that  such 
acta  did  not  show  a  villfnl  and  wanton  kill- 
ing of  deceased,  and  the  court  properly  render- 
ed judgment  for  defendant,  notwithstanding 
the  general  verdict  for  plaintiff.— Huff  v.  Chica- 
go, I.  &  L.  B.  Co..  56  N.  E.  932,  24  Ind.  App. 
482,  7»  Am.  St  Rep.  274. 

U]  (Avp.lMn} 
PlainUfl  testified  tiiat  he  was  struck  by 
an  engine  backing  at  15  miles  an  hour;  that 

before  crossing  the  track  he  stopped  twice,  and 


listened  for  the  approach  of  a  train.  The  evi- 
dence showed  that  the  view  of  the  track  was 
unobstructed  for  some  distance.  Held,  that 
plaintiff's  testimony  was  not  sufficient  to  prove 
that  he  was  free  from  contributory  negligence, 
as,  if  he  stopped  and  listened,  he  must  have 
heard  the  engine.— Cleveland,  C,  C.  &  St  L. 
Ry.  Co.  V.  Coffman,  64  N.  B.  233,  66  N.  B.  179, 
30  Ind.  App.  462. 

[k]  (Siip.im) 

Evidence  examined  in  an  action  against  a 
railway  company  for  injuries  received  by  being 
struck  by  a  train  while  crossing  the  track,  and 
held  to  support  a  judgment  for  plaintiff.— Cleve- 
land, C.  C.  &  St.  L.  By.  Co.  v.  Stewart,  OS  N. 
E.  170,  161  Ind.  242. 

[I]     (App.  1904) 

In  an  action  against  a  railroad  company 
for  injuries  cansed  by  a  collision  of  defendant's 
cars  with  plaintiff's  team  and  wagon  at  a  cross- 
ing, the  evidence  considered,  and  held  not  to 
show  that  the  railroad  company  was  guilty  of 
willfulness  or  wantonness.— Baltimore  &  O.  S. 
W.  R.  Co.  V.  Reynolds,  71  N.  E.  250,  33  Ind. 
App.  219. 

Im]    (App.  1904) 

That  a  collision  occurred  at  a  railway 
crossing  between  a  train  and  a  traveler  on  the 
highway  does  not  conclusively  show  that  he  did 
not  take  sufficient  precaution.— Chicago,  I.  & 
L.  Ry.  Co.  T.  Turner,  69  N.  B.  484,  33  Ind. 
App.  264. 

[nl    (App.  1906) 
Evidence  in  an  action  for  Injuries  at  a 
railroad  crossing  held  to  show  plaintiff  guilty 
of  contributory  negligence.— Southern  By.  Co.  t. 
Davis,  72  N.  E.  10i>3,  34  Ind.  App,  377. 

[0]     (App.  1906) 

In  an  action  against  a  railroad  for  negli- 
gently causing  the  death  of  plaintiff's  decedent 
while  attempting  to  drive  over  a  crossing,  the 
fact  that  frtKQ  certain  points  in  the  highway 
defendant's  road  could  be  seen  for  certain  dis- 
tances did  not  sufficiently  show  that  the  ap- 
proaching train  could  have  been  seen  by  de- 
cedent had  she-  looked  for  It,  so  aa  to  warrant 
the  disturbing  of  a  verdict  in  plaintiff's  favor 
on  the  question  of  contributory  negligence.— 
New  York,  G.  &  St  L.  B.  Co.  t.  Bobbins,  76 
N.  B.  804,  38  Ind.  App.  172. 

[p]    (Sap.  1906) 

That  the  statutory  signals  were  given  at 
a  railroad  crossing  is  not  conclusive  that  the 
company  is  not  guilty  of  negligence  toward  a 
person  injured  there.— Lake  Shore  &  M.  S.  Ry. 
Co.  v.  Bamea,  166  Ind.  7.  76  N.  E.  629,  3  U 
R.  A.  (X.  S.)  778. 

[q]  (App.  1907) 
In  an  action  for  Injuries  at  a  crossing, 
evid«ice  examined,  and  held  sufficient  to  sus- 
tain the  finding  that  i^intiff  was  not  guilty 
of  contributory  negligence. — Baltimore  &  O.  S. 
W.  B.  Co.  V.  Rosborongh,  40  Ind.  App.  14,  80 
N.  E.  869. 
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[r]  (App.1907) 

Pnof  that  a  child  10  yean  old,  killed  by  a 
train  at  a  croB^ng,  failed  to  itop  and  look 
when  between  two  tracks,  is  not  snfficient  to 
oTerthrow  a  general  verdict  for  plaintiff  suing 
for  his  death.~Baltimore  ft  O.  S.  W.  R.  ('o. 
T.  Hickman.  40  lod.  App.  31S»  81  N.  E.  lOSU. 

[B]  (App.  190S) 
Evidence  tbat  defendant  operated  its  train 
40  to  50  milea  per  hour  over  a  city  street  cross- 
ing at  wblch  intestate  was  killed,  In  violation 
of  a  four-mile  speed  ordinance,  held  to  warrant 
a  finding  that  such  negligence  was  the  proxi- 
mate cause  of  intestate's  death. — Wamsley  v. 
Cleveland.  C.  C.  &  St  L.  Ky.  Co..  41  Ind.  App. 
147,  82  N.  R  490,  83  N.  K.  G40. 

Proof  of  the  surroundings  of  a  railroad 
track  at  the  time  of  the  trial  ia  not  conclasive 
of  its  surroundings  at  the  time  the  injuries 
were  received. — Id. 

[t]  (App.  1908) 
In  an  action  for  personal  injuries  at  a 
railroad  crossing,  it  is  not  error  to  refuse  to 
instruct  that,  tbe  credibility  and  veracity  of 
the  witnesses  on  either  hand  being  equal,  posi- 
tive evidence  tbat  certain  signals  were  given, 
and  tbat  certain  signals  were  heard,  is  of  great- 
er weight  than  the  mere  negative  testimony 
tbat  said  signals  were  not  beard, — Cleveland, 
C,  C.  &  St  U  Ry.  Co.  V.  Wuest,  41  Ind.  App. 
210,  S3  N.  E.  020;  Id.,  41  Ind.  App.  711,  84 
N.  E.  1123. 

tu]    (App.  1908) 

In  an  action  against  a  railroad  company 
for  injuries  caused  by  the  fright  of  plaintiffs 
horse  at  a  crossing,  the  evidence  held  sufficient 
to  warrant  an  inference  of  negligence  by  tbe 
company .—Vandalia  R.  Co.  T.  McMains,  42  Ind. 
App.  532,  85  N.  E.  1038. 

In  an  action  against  a  railroad  company 
for  frightening  a  horse  at  a  crossing  by  blow- 
ing off  steam,  negligence  may  be  imputed  to  the 
company,  in  the  absence  of  express  testimony 
tbat  the  steam  was  unnecessarily  emitted ;  the 
place,  the  length  and  character  of  the  train,  its 
distance  from  tbe  team  and  the  crossing,  tbe 
purpose  and  use  of  steam  cocks,  and  all  other 
circumstances,  may  be  considered  by  the  jury, 
in  the  light  of  experience,  in  determining  wheth- 
er the  company  was  negligent — Id. 

[V]    (Sap.  1909) 

The  burden  of  proving  contributory  negli- 
gence being  upon  tbe  railroad  company,  in  an 
action  against  it  for  injuries  claimed  to  have 
been  caused  at  a  street  crossing  by  its  viola- 
tion of  an  ordinance  requiring  tbe  gates  to  be 
closed  when  trains  were  passing,  where  there 
was  no  testimony  upon  the  question  of  negli- 
gence, plaintiff  was  entitled  to  recover  upon 
bis  prima  facie  showing  of  negligence  in  violat- 
ing the  ordinance. — Evansville  &  T.  H.  R.  Co. 
V.  Berndt,  172  lad.  607,  88  N.  E.  612. 

In  an  action  against  a  railroad  company 

for  personal  injuries  at  a  grade  crossing  be- 


cause of  its  fallare  to  close  Oie  crossing  gates 
when  a  train  i^as  approaching,  evidence  M4 
sufficient  to  sustain  a  verdict  for  plaintiff.— Id. 

[w]    (App.  1909) 

In  an  action  for  intestate's  death  by  being 
struck  by  a  train  at  a  highway  crossing,  evi- 
dence held  to  sustain  a  finding  that  the  statn- 
tory  crossing  signals  were  not  given.— Grand 
Trunk  Western  Ry.  Co.  t.  Reyaolda,  90  N.  B. 
94. 

Fob  Cabes  fbom  Other  Statrb, 

See  41  Cent.  Dio.  R.  R.  H  l]3S-n5a 
See,  al8(^  83  Cyc.  pp.  1087-1005. 

{  350.           Qnestlons  for  jwry. 

Instructions  invading  province  of  jury,  see  Tu- 
AL,  f  194 

M  (Svp.  ISTS) 
Whether  In  a  ^ven  case  ordinary  care  n> 
quires  the  blowiDS>  of  the  whistle  or  the  ringing 
of  the  bell  of  a  locomotive  on  approaching  a 
highway  crossing  is  a  quesUon  for  the  jury.— 
Indlanapolb,  C.  &  L.  B.  Co.  v.  UanUiton,  44 
Ind.  76. 

[b]  (Sup.  ISSl) 

Whether  it  is  tbe  duty  of  tbe  driver  of  a 
team,  approaching  a  railroad  crossing,  to  leave 
his  team  and  go  upon  the  track  to  see  that 
there  ia  no  danger,  before  crossing,  is  a  qnea- 
tion  to  be  determined  by  tbe  jury  in  the  light 
of  all  the  attendant  circumstances.— Pittsburg 
C.  &  St  L.  By.  Co.  v.  Wright,  80  Ind.  236. 

[c]  (Snp.  1886) 

It  ia  proper  to  submit  to  the  Jury  the 
question  whether  one  who  failed  to  look  and 
listen  before  crossing  a  railroad  track  was, 
under  all  the  circumstances,  guilty  of  contribu- 
tory negligence  in  failing  to  take  such  precau- 
tion, where  it  appeared  Umt  he  was  struck  by 
a  train  gravitatiiv  down  a  grade  withont  any 
engine  attached;  that  no  signal  was  given  of 
Its  approach;  that  the  view  was  obstructed; 
and  that  his  attention  may  have  been  diverted 
by  an  engine  which  preceded  the  can  a  short 
distance,  whose  bell  was  rung  and  tbe  wbisUe 
sounded  as  it  passed.— Chicago  &  E.  L  R.  C& 
T.  Hedges,  103  Ind.  808,  7  N.  E.  801. 

[d]  (Snp.  1891) 

PlaintifiTs  intestate  was  killed  by  a  train 
while  driving  across  defendant's  track  at  a 
public  crossing.  There  were  six  tracks,  and 
the  intestate  drove  bis  team,  which  waa  gentle, 
and  under  his  control,  at  a  walk  upon  tbe 
crossing  without  perceiving  any  approaching 
train,  though  he  looked  and  listened,  the  view 
being  obscured  by  cars  and  buildings.  Whih 
he  was  t^rossing,  some  men  signaled  him  to 
stop,  but  he,  misundentanding  tlie  signal,  start- 
ed his  team  at  a  trot  They  became  unmanage- 
able, on  seeing  the  approaching  train,  and  he 
was  run  over  and  killed.  Held,  that  the  qaee- 
tion  of  contributory  negligence  was  for  the  Juiy. 
—Baltimore  &  O.  &  C.  R.  Co.  v.  Walborn.  127 
Ind.  142.  20  N.  E.  207. 
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lei    (S«9.  un) 

In  an  action  by  the  father  against  a  mil- 
road  company  for  the  negUcent  IdUing  of  his 
Mren-year  old  danghter  it  appeared  that  de- 
eeawd,  with  other  little  children,  was  retam- 
ing  from  school  along  the  naual  itreet,  which 
was  crossed  by  defendant's  tracbs;  ttiat  they 
vvted  for  a  freight  train  on  the  north  track 
to  pass,  after  which  deceased  started  to  cross, 
and  was  run  over  by  a  train  hacking  up  at 
the  rate  of  seven  miles  an  hour  on  the  south 
tt»A.  The  latter  train  had  been  hidden  by 
the  first  train,  and  there  was  no  signal  given, 
except  by  the  engine,  which  was  at  the  other 
end.  a  distance  of  300  feet  Held,  that  the 
court  properly  refused  to  direct  a  verdict  for 
defendant— LouIsTlUe,  N.  A.  &  C.  By.  Co.  v. 
Bush,  127  Ind.  545,  20  N.  E.  1010. 

[f]  (S«p.  1892) 
Defendant's  railroad,  ruaning  northeast, 
crossed  a  street,  running  east,  at  acute  angles. 
Plaintiff,  a  woman  40  years  old,  with  sight 
and  hearing  unimpaired,  approached  the  cross- 
ing, of  four  tracks,  from  the  east  When  80 
feet  from  the  "down  main"  track,  where  she 
could  see  800  feet  up  the  tracks  she  looked 
snd  saw  no  train.  At  37  feet  from  the  "down 
main"  track,  wbere  she  could  see  400  feet  up 
the  tracks,  she  looked  again,  and  saw  no  train. 
She  then  looked  to  the  southwest,  and  in  cross- 
ing the  "down  main"  track  was  struck  by  a 
passenger  engine  and  cars  from  the  northeast, 
moving  at  the  rate  of  20  miles  an  hour,  in 
violation  of  a  4-miIe  ordinance,  and  ringing  no 
bell.  A  freight  train,  with  bell  ringing,  and 
steam  escaping,  bad  just  passed.  Held,  plain- 
tiff having  a  right  to  rel;  on  defendant's  com- 
pliance with  the  ordinance,  and  the  accident 
having  been  probably  caused  by  its  violation, 
that  the  court  would  not  say  she  was  guilty 
of  contributory  negligence. — Cleveland,  C,  C. 
&  I.  By.  Co.  T.  Harrington,  131  Ind.  426,  30 
N.  B.S7. 

[K]    (APP.  1892) 

Whether  it  is  nesligence  to  dPtach  cars 
from  a  train,  and  send  them  along  the  track,  and 
over  a  highway  crosdng,  withont  an  en^e  at- 
tached, is  generally  a  question  for  the  jury. — 
Ohio  ft  M.  By.  Co.  v.  McDaneid,  5  Ind.  App. 
lOS.  31  N.  E.  836. 

[h]    (App.  1892) 

In  an  action  for  injuries  received  at  a 
railroad  crossing,  it  appeared  that  plajntifTs 
horse  became  frightened,  and  backed  on  defend- 
ant's track  at  a  crossing  at  the  same  time  tliat 
an  en^ne  of  defendant  about  150  feet  away, 
began  approaching,  backing  towards  the  cross- 
ing, and  that  plaintiff,  by  his  voice  and  violent 
gestures,  tried  to  attract  the  attention  of  the  en- 
gineer, but  was  unable  to  do  so.  Hetd,  that  the 
question  of  defendant's  negligence  should  hare 
been  submitted  to  the  jury.— Leavitt  v.  Terre 
Haute  &  I.  It.  Co.,  5  Ind.  App.  513,  31  N.  K. 
SCO.  32  N.  E.  8G6. 


ni  (Snp.uaS) 
In  an'  action  against  a  railroad  company 
for  injuries  received  at  a  crossing,  it  appeared 
that  there  were  a  number  of  tracks  crossing 
the  street,  and  that  aa  plaintiff  waa  crossing 
after  the  passing  of  a  train  on  one  track  he 
was  struck  by  a  car  on  another  track,  which 
was  backing  up  from  the  opposite  direction. 
Plaintiff  testified  that  it  was  very  dark  at  the 
time  of  the  accident,  and  that  before  the  pass- 
ing of  the  train  for  >vhich  ho  waited  he  looked 
for  the  approach  of  other  trains,  but  saw  none; 
that  as  the  train  passed  he  saw  the  gate  on 
the  opposite  side  of  the  crossing  t^en,  and  nn* 
dertook  to  cross;  that  aa  the  train  passed  he 
looked  for  other  trains,  but  saw  none  until  he 
was  struck  by  the  car;  that  the  car  was  run- 
ning "pretty  fast."  Held,  that  it  was  error  to 
direct  a  verdict  for  defendant  on  the  theory 
that  plaintiff  was  guilty  of  gross  carelessness 
contributing  to  the  injury,  aa  that  question  waa 
for  the  jury.— Xeubacher  v.  Indianapolis  Union 
Ry.  Co.,  134  Ind.  25,  33  N.  E.  798. 

U]  (Sup.  1893} 
The  view  of  defendant's  tracks  in  a  town 
being  obstructed  until  within  12  feet  of  the 
crossing,  and  further  obstructed  by  a  box  car 
standing  on  a  side  track  partly  on  the  crossing, 
the  question  of  plaintiff's  negligence  in  not 
stopping  within  the  12  feet  where  he  testified 
that  be  stopped  and  listened  when  GO  feet  from 
the  crossing,  and  continued  to  look  and  listen 
until  he  was  struck,  is  for  the  jury.— Cincinnati, 
I.,  St  L.  &  0.  By.  Co.  V.  Grames,  136  Ind.  39, 
34  M.  B.  714. 

[kl    (App.  1893) 

In  an  action  against  a  railroad  company 
and  a  city  for  Injuries  through  falliog  down  an 
embankment  at  the  interHection  of  a  railroad 
track  with  a  city  street,  where  plaintiff  testifies 
that  aa  she  walked  along  the  crossing  she  did 
not  look  where  she  was  putting  her  feet,  the 
question  of  her  negligence  was  for  the  jury.— 
Cincinnati,  H.  &  I.  R.  Co.  v.  Claire,  6  Ind. 
App.  300,  33  N.  E.  918. 

In  an  action  against  a  railroad  company 
and  a  city  for  injuries  through  falling  down 
an  embankment  at  the  intersection  of  a  rail- 
road track  with  a  city  street,  the  complaint 
alleged  that  the  railroad  company,  under  an 
ordinance,  raised  its  track,  which  had  for  years 
t>een  on  a  level  with  the  street  three  feet 
above  the  sidewalk ;  that  defendants  placed 
wooden  steps  from  the  track  to  the  sidewalk, 
unprotected,  and  without  any  light  to  reveal 
their  location  In  the  nighttime,  and  left  the 
sidewalk  for  a  year,  when  plaintiff,  in  the  night- 
time, not  knowing  of  the  change  of  grade,  fell 
down  the  embankment  at  the  steps,  and  was 
seriously  injured.  Held,  that  the  court  proper- 
ly instructed  the  jury  that  they  muat  determine 
whether  it  was  negligence  to  raise  the  grade, 
put  in  the  steps  at  that  particular  place,  and 
leave  them  unprotected  by  rails.- Id. 
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m  (AvP-  1893) 
PUintifr,  approaching  a  railroad  crossing, 
listened  for  a  train  which  he  expected,  and 
after  it  had  pasaed.  while  he  was  100  feet  from 
the  track,  he  drove  forward,  without  looking 
in  the  direction  from  which  the  train  had  come 
until  he  was  within  10  feet  of  the  track,  though 
he  could  have  seen  along  the  track  when  35 
feet  from  it  Beld,  in  an  action  for  injury  from 
a  train  running  12  seconds  behind  the  first,  at  15 
to  20  miles  an  hoar,  without  anji  signal,  that 
plBintitTs  failure  to  look  was  not  negligence 
per  sc.— Grand  Rapids  &  I.  R,  Co.  v.  Cox,  8 
lud.  App.  29,  85  N.  B.  183. 

tm]  (APP.18M) 

While  one  aboat  to  paas  over  seTenl  par- 
allel railroad  tracka  mnat  look  in  both  directions, 
and  listen  for  the  awroach  oi  trains  from  either 
side,  whether,  if  delayed  the  api>roach  of  a 
train  which,  while  passing,  and  afterwards,  shat 
ont  the  view  of  a  train  approaching  from  the  op- 
posite direction  on  another  track,  a  failure  to 
wait  till  that  obstacle  to  virion  was  entirely  re- 
moved was  negligence,  Is  fbr  the  jary.— Indian- 
apolis Union  Ry.  Co.  t.  Neubucher,  16  Ind. 
App.  21,  4S  N.  B.  676.  44  N.  E.  669. 

[D]  (App.  1898) 
In.  an  action  against  a  railroad  company 
for  personal  injuries  received  at  a  crossing, 
there  was  evidence  that  the  train  was  running 
35  miles  an  hour,  and  gave  no  warning;  that 
plaintiff  stopped  and  listened  800  and  150  feet 
from  the  crossing,  and  heard  nothing;  that 
when  within  50  feet,  and  as  soon  as  she  could 
look  both  ways,  she  did  so,  looking  in  the  wrong 
direction  first,  and,  when  she  looked  in  the 
right  direction,  the  train  was  on  her;  that  the 
view  was  obstructed  by  a  cut  up  to  the  right 
of  way  in  the  direction  from  which  the  train 
was  coming;  that  the  wind  was  blowing  so  as 
to  carry  the  noise  of  the  train  away  from  plain- 
tiff; that,  if  plaintiff  had  stopped  at  any  point 
lietween  the  beginning  of  the  cut  and  the  cross- 
ing, she  could  not  have  heard  the  train.  After 
plaintiff  stopped  the  last  time,  she  started  her 
horse  on  a  trot.  Held,  that  it  could  not  be 
said,  as  a  matter  of  law,  that  plaintiff  was 
guilty  of  contributory  negligence.— Louisville  & 
N.  R.  Go.  T.  Williams,  61  N.  B.  128,  20  Ind. 
App.  576. 

[o]    (Sup.  1900) 

In  an  action  against  a  railroad  company 
for  injuries  to  a  child  nine  yean  of  age  at  a 
crossing,  it  could  not  be  said,  as  a  matter  of 
law,  that  bis  age  established  that  be  was  ca- 
pable or  incapable  of  negligence ;  the  Question 
being  one  of  fact  for  the  jury. — Cleveland,  C, 
C.  &  St.  L.  R.  Co.  V.  Klee,  56  N.  E.  234,  154 
Ind.  430. 

[p]     (App.  1900) 

PlalntifTs  team  was  strack  and  killed  by 
defendant's  train  while  be  was  attempting  to 
drive  over  a  crossing.  Along  on  the  track,  and 
about  15  to  20  feet  from  it,  were  several  build- 
ings whidi  obstmcted  the  view  for  some  dis- 


tance In  the  direction  from  which  the  train 
was  coming,  running  at  a  high  rate  of  sp«ed. 
Plaintiff  stopped  about  15  steps  from  the  track 
to  allow  the  parties  riding  with  him  to  fix  their 
seats,  and  he  looked  and  listened,  but  could 
not  hear  the  train.  The  view  was  obstructed 
at  this  point  He  drove  on  a  walk  till  his 
horses  reached  the  track,  at  the  time  looking 
in  the  opposite  direction  from  the  way  the  train 
was  coming;  and  his  fellow  passengers,  look- 
ing the  other  way,  saw  the  train  just  about 
the  time  it  struck  them.  Plaintiff  attempted 
to  start  his  team,  but  was  prevented  by  the 
party  riding  with  htm.  There  were  no  signals 
of  the  train's  approach  until  almost  simultane- 
ous with  the  accident  Held,  that  it  could  not 
be  determined,  as  a  matter  of  law,  that  the 
evidence  was  not  sufficient  to  sustain  a  finding 
that  plaintiff  was  exercising  due  care.— Peirce 
V.  Ray,  56  N.  E.  776,  24  Ind.  App.  302. 

[ql  Whether  a  traveler  was  guilty  of  contribu- 
tory negligence  at  a  railroad  crossing  held  a 
question  for  the  jury, — (App.  1900)  Pittsburgh. 
C,  C.  &  St  Jj.  Ry.  Co.  V.  Carlson.  56  N.  E. 
251,  24  Ind.  App.  659;  (Sup.  1905)  Greena- 
waldt  V.  lAke  Shore  &  M.  S.  Ry.  Co.,  74  N.  E. 
1081.  105  Ind.  219;  (App.  19<^  Pennsylvania 
Co.  V.  Fertig,  34  Ind.  App.  459.  70  N.  B.  SMi 
(1905)  New  York.  C.  &  St.  U  R.  Co.  v.  Robbins, 
76  N.  B.  804,  38  Ind.  App.  172;  0907)  Cleve- 
land. C,  C.  &  St  L.  Ry.  Co.  v.  Schneider,  80  N. 
E.  986.  40  Ind.  App.  88;  (1908)  Lowdeo  v. 
Pennsylvania  Co.,  41  Ind.  App.  614,  82  N.  E. 
941;  (1909)  Pittsburgh,  C.,  C.  &  St  L.  Ry. 
Co.  V.  Lynch,  43  Ind.  App.  177,  87  N.  B.  40; 
(1909)  Grand  Trunk  Western  Ry.  Co.  t.  Rey- 
nolds, 00  N.  B.  04. 

[r]  (App.  ma.) 
While  plalntitr  was  driving  on  a  hl^way 
across  defendant's  traclca,  his  wagon  was  strack 
by  a  train  ninning  at  the  rate  of  40  or  50  miles 
an  hour.  The  crossing  was  in  a  cut.  The 
wagon  was  covered,  so  that  plaintiff  could  see 
in  the  direction  of  the  approaching  train  only 
by  rising  to  his  feet  and  protruding  bis  head 
beyond  the  cover.  He  stopped  60  feet  from 
the  track,  and  when  25  feet  from  the  track  he 
chedced  his  team,  each  time  carefully  looking 
and  listening  for  the  train,  hut  did  not  see  or 
hear  it.  Withoat  further  looking  he  then  drove 
on  the  track,  and  before  the  hind  wheels  of  the 
wagon  left  the  track  it  was  stmck  by  the  train. 
No  signals  of  the  train's  approach  were  given. 
Held,  that  the  question  of  plaintiff's  contribu- 
tory negligence  was  for  the  jury,  since  the  neg- 
lect of  the  defendant  to  give  the  proper  aig- 
nals  of  the  approach  of  the  train  might  have 
the  effect  of  throwing  an  ordinarily  pmdent 
person  off  his  guard.— Wabash  R.  Co.  v.  Bid- 
die,  59  N.  B.  2S4,  60  N.  B.  12,  27  Ind.  App. 
161. 

Cnr]    (SnP- 1901} 

The  evidence  In  an  action  for  death  at  a 
crossing,  considered  in  connection  witii  Bams* 
R«v.  St  1901.  I  359a  (Homer'a  Rev.  St  IWI. 
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I  284a),  fixing  od  the  defendant  the  burden  of 
proring  contributory  negligence,  held  not  to 
■how,  u  a  matter  of  law,  that  decedent  vas 
guilty  of  contributory  negligence.— Malott  t. 
HawUiia,  03  N.  El  808,       Ind.  127. 

[8l  (App.  1»M) 
In  an  action  against  a  railroad  company 
for  injuries  caused  by  a  collision  at  a  cross- 
inic,  where  there  was  no  conflict  in  the  evidence 
relatire  to  the  gneation  of  wiUfulneas,  its  de- 
ctsioo  was  for  the  court.~Baltiniore  &  O.  S. 
W.  R.  Co.  T.  Beynoldfl,  71  M.  E.  250,  33  Ind. 
App.  219. 

Dm]   t'App.  IMH) 

Where  a  mole  team  which  deceased  was 
drMng  became  frightened  and  unmanageable 
as  they  approached  a  railway  crossing,  whether 
the  engineer  was  Justified  in  sounding  an  alarm 
rignal,  tending  to  increase  the  fright  of  the 
team,  after  th«  engineer  had  diacorered  them, 
was  for  the  juiy.— Nichols  t.  Baltimore  ft  O. 
S.  W.  B.  Co..  33  Ind.  App.  229,  70  N.  B.  183, 
71  N.  E.  170. 

[tl  (App.  IflM) 
An  instruction,  in  an  action  for  death  in  a 
railway  crossing  collision,  that,  if  the  fog  was 
to  dense  as  to  prevent  the  decedent  from  seeing 
or  hearing  the  train  from  his  place  on  the  wag- 
on in  time  to  avoid  injury,  It  was  his  duty  to 
Ket  off.  and  go  in  advance  of  his  team,  and  if 
he  tailed  to  do  so  there  could  be  no  recovery, 
was  properly  refused. — Chicago,  I.  ft  L.  By.  Co. 
T.  Tamer,  69  N.  B.  484,  33  Ind.  App.  264. 

The  precise  nnmber  of  feet  from  a  railway 
CKMBing  a  traveler  on  the  hi^way  shoold  stop 
in  the  exercise  of  reasonable  care  cannot  be 
stated  as  a  matter  of  law,  but  is  for  the  jury 

to  determine.— Id. 

[tt]    (App.  1904) 

In  an  action  against  a  railroad  for  inju- 
ries caused  to  a  boy  about  seven  years  old  by 
backing  a  train  of  cars  on  him  as  he  was  cross* 
ing  a  street,  the  question  whether  he  was  guil- 
ty of  contributory  negligence  In  walking  too 
close  to  the  train  is  for  the  jury. — Pittsburgh, 
C.  C.  &  St.  U  Ry.  Co.  T.  McNeil.  69  N.  £. 
471,  34  Ind.  App.  810. 

[0]  (Say.  IMG) 
Where,  on  an  issue  as  to  the  contributory 
negUgence  of  one  injured  in  a  railroad  crossing 
acddent,  the  facts  are  of  a  character  to  be 
reasonably  subject  to  more  than  one  Inference 
or  condu^on,  the  question  is  one  for  the  jury. 
— Greenawaldt  t.  Lake  Shore  ft  M.  8.  By.  Co., 
74  N.  E.  lOSl.  105  Ind.  219. 

ton]    (App.  1906) 

That  a  railroad  track  was  straight  and 
the  injury  occurred  in  the  daytime  is  not  con- 
clusive as  to  plaintiffs  contributory  negligence 
in  attempting  to  cross,  since  the  passage  of 
two  passenger  trains  at  the  crossing  where 
the  injury  occurred  might  have  been  unusual, 
or  plaintiff  might  have  been  acquainted  with 
the  train  schedule  and  the  west-bound  train  was 


not  on  time.— Smith  v.  Michigan  Gent  B.  Co., 

55  Ind.  App.  188,  73  N.  E.  028. 

Tbe  rin^ng  of  a  signal  bell  at  a  railroad 
street  crossing  is  not  conclusive  as  to  contrib- 
utory negligence  of  a  pedestrian  killed  there- 
at, where  two  trains  were  running  in  opposite 
directions,  and  where,  in  passing  to  the  rear 
of  one,  she  was  struck  by  the  other.— Id. 

[V]    (Sup.  ]906) 

To  run  a  train  over  an  ordinary  country 
highway  crossing  at  the  rate  of  50  miles  an 
hour  is  not  negligeace  per  se.— Lake  Shore  ft 
Bf.  S.  By.  Go.  V.  Barnes,  166  Ind.  7,  76  N. 
E.  629.  3  L.  B.  A.  (N.  S.)  778. 

[VT]  <App,190e) 

Where,  in  an  action  for  death  In  a  crossing 
accident,  It  appeared  that  there  was  an  auto- 
matic alarm  bell  at  the  crossing  and  that  it 
did  not  ring,  sach  fact  did  not,  as  a  matter  of 
law,  give  intestate  the  right  to  presume  that 
the  way  was  clear;  but  it  was  a  circumstance 
to  be  considered  by  the  jury  in  determiniug 
the  question  of  due  care.— Southern  Indiana  By. 
Co.  T.  Corps,  76  N.  B.  902,  87  led.  App.  586. 

[w]    (App.  190O 

Whether  a  wife  riding  in  a  wagon  with  her 
husband,  who  was  driving,  was  guilty  «f  con- 
tributory negligence  In  crossing  a  railroad  after 
dark,  when  she  could  have  seen  an  approaching 
train  only  a  portion  of  the  time,  and  might, 
or  might  not,  have  heard  tt  by  stopping  and 
listening.  Is  a  question  fOr  the  jniy.— New  York, 
C.  ft  St.  L.  B.  Co.  v.  Bobbioa,  38  Ind.  App. 
172,  70  N.  E.  804. 

[WW]  (Am.iwt) 

In  an  action  for  Injuries  to  a  traveler  on 
a  highway  by  a  defect  In  defendant's  highway 
rallrwd  crossing,  of  which  defect  he  had  no 
knowledge,  evidence  held  to  require  submission 
of  the  question  of  plaintiff's  negligence  to  Uie 
jury.— Chicago  ft  E.  I.  B.  Go.  v.  Galllon,  89 
Ind.  App.  604.  80  N.  E.  547. 

M  (App.  1907) 
Whether  a  child  10  years  old,  killed  by  a 
train  at  a  crossing,  wa«  guilty  of  contributory 
negligence,  held  for  the  jury.— Baltimore  ft  O. 
S.  W.  R.  Co.  T.  Hickman,  40  Ind.  App.  315, 
81  N.  B.  1086. 

[xxl    (App.  1908) 

In  an  action  for  death  of  plaintiff's  in- 
testate at  a  city  railroad  crossing,  defendant 
proved  that  at  the  time  of  the  trial  a  person 
walking  along  the  street  from  the  direction 
intestate  approached  could  have  seen  the  train 

56  feet  from  the  track,  but  the  evidence  did  not 
disclose  the  condition  of  the  view  at  the  time 
of  the  accident,  nor  show  what,  if  an}*,  obstnic- 
tions  to  such  view  existed  at  that  time,  and 
there  was  no  evidence  that,  if  Intestate  heard 
the  train  whistle,  she  would  have  known  that  it 
was  an  approaching  train  on  defendant's  road. 
Held,  that  she  was  not  shown  to  have  been 
negligent  as  a  matter  of  law.— Wamsley  v. 
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Cleveland,  C,  C.  &  St  L.  Hy.  Co.,  41  Ind. 
App.  147,  82  N.  K  490,  83  N.  E.  640. 

[7]  (App.  IMS) 
The  failare  of  a  boy  dtiTlng  a  wagon  over 
an  elevated  railroad  croBsinc  to  see  a  train 
running  at  tlie  rate  of  73  miles  an  hoar, 
where  be  had  an  anobstrncted  view  of  the  track, 
after  be  came  within  25  feet  thereof,  does  not 
render  bim  negliKent  as  a  matter  of  law,  eB- 
pecialiy  where  he  stopped,  loolced,  and  listened 
50  feet  from  the  cro8siDg.~Wendel  v.  Cleveland, 
C,  G.  &  St.  L.  Ry.  Co.,  41  Ind.  App.  4ti0.  82 
N.  £.  469. 

[yy]    (Sap.  1909) 

While  a  traveler  on  an  unknown  highway 
on  a  dark,  rainy  night  in  an  inclosed  vehicle  is 
required  to  use  more  diligence  than  he  would  be 
required  to  use  in  an  open  vehicle  in  broad  day- 
light, in  approaching  a  railroad  crossing,  yet 
whether  plaintiff  was  negligent  In  approacblag 
a  crossing  under  such  circumstances  at  the  time 
she  was  struck  and  injured  by  a  train,  due  to 
the  railroad  company's  negligence  In  driving  the 
train  over  the  crossing  without  signal,  and  with 
the  steam  cat  off,  was  for  the  jury.— Chicago  & 
B.  R.  Co.  T.  Fretz,  90  N.  E.  76. 

I«]    (App.  1909) 

The  maintenance  by  a  railroad  of  a  shed 
and  pile  of  ties  on  its  right  of  way  near  a  cross- 
ing, thereby  obstructing  the  view  of  approach- 
ing trains,  was  not  in  Itself  negligence  as  a  mat- 
ter of  law.— Chicago,  I.  &  L.  Ky.  Co.  v.  Stepp, 
S8  N.  E.  343. 

[zx]   (App.  1909) 

In  an  action  for  death  of  a  traveler  at  an 
iaterurban  railroad  crossing,  whether  defendant 
was  negligent,  and  whether  decedent  was  guilty 
of  contributory  negligence,  held  for  the  jury. — 
Indianapolis  &  Northern  Traction  Co.  v.  New- 
by,  90  N.  m  29. 

Fob  Cases  fbou  0th eb  States* 

See  41  Cent.  Dia.  R.  R.  §§  1152-1192. 
See,  also,  33  Cyc.  pp.  1097-1129. 

§351.    Instrnotions. 

Construction  and  effect  of  charge  as  a  whole, 
see  Tbial,  §  295. 

Error  in  instructions  cured  by  withdrawal  or 
giving  other  instructions,  see  Trial,  |  296. 

Form,  requisites,  and  sufficiency  of  instructions 
in  general,  see  Tbial,  §  233. 

Inconsistent  or  contradictory  instructions,  see 
Teial,  S  243. 

Instructions  as  to  credibility  of  witnesses,  see 
Tbial,  §  236. 

Instructions  invading  province  of  jury,  eee  Tbi- 
al, I  194. 

Bequests  for  instructions,  see  Tbial,  S  2G0. 

[m]   (Sop.  1870) 
In  an  action  against  a  railway  company 
for  the  death  of  plaintiffs  intestate  at  a  high- 
way crossing,  alleged  to  have  been  due  to  the 
negligence  of  the  defendant,  where  it  appeared 


that  at  the  time  the  accident  occurred  the  train 
was  running  at  about  50  miles  an  hour,  an  in- 
struction that  it  was  the  duty  of  the  railway 
company  to  exercise  care  in  running  the  train  at 
a  reasonable  rate  of  speed,  snch  a  rate  of  speed 
as  would  enable  a  prudent  man  exercising  o^ 
dinary  care  to  avoid  collision,  was  erroneeaa.— 
Bellefontaine  By.  Go.  v.  Hunter.  33  Ind.  335, 
5  Am.  Bep.  201. 

[b]  (9«p.  1S82) 

Where,  in  an  action  against  a  railroad  for 
personal  injuries  received  by  plaintiff,  while  at- 
tempting to  cross  a  bridge  over  defendant's 
track  through  striking  a  hand  car  alleged  to 
have  been  negligently  left  by  defendant  on  the 
bridge,  the  court  charged  that  the  burden  of 
proving  by  a  preponderance  of  evidence  that  de- 
fendant put  the  car  on  the  bridge  was  on  plain- 
tiff, it  was  not  error  to  refuse  an  instruction 
that,  if  the  proof  was  equally  balanced  on  that 
question,  the  finding  should  be  for  defendant- 
Pittsburgh,  a  &  St.  Li  By.  Co.  T.  Sponiar,  85 
Ind.  165. 

[c]  (Snp.  USS) 

In  an  action  against  a  railroad  company 
for  personal  injuries  received  at  a  crossinf^ 
though  an  instruction  follows  the  language  of 
Rev.  St.  I  4020,  requiring  railroad  companies 
to  have  upon  their  locomotives  such  whistles 
and  bells  as  "are  now  in  use  or  may  hereafter 
be  used  by  well-managed  railroads,"  the  jury 
can  only  understand  that  defendant  was  bonnd 
to  furnish  snch  whistles  and  bells  as  were  in 
use  at  that  time;  and  the  words  relating  to  the 
future  are  not  prejudldaL— Cleveland,  C,  C.  & 
I.  Ky.  Co.  T.  Ashbuiy,  120  Ind.  289,  22  N.  E. 
140. 

[d]  (Sap.  1890) 

In  an  action  against  a  railroad  for  injuries 
received  in  a  crossing  accident,  a  charge  that, 
if  the  whistle  was  not  sounded  nor  the  bell 
rung,  it  was  a  circumstance  tending  to  show 
want  of  contributory  negligence,  and  that  the 
jury  might  find  therefrom  that  it  was  suflicient 
to  establish  want  of  contributory  negligence,  as 
it  was  for  them  to  determine  as  to  the  weight 
of  the  evidence,  was  erroneous. — Cincinnati,  I. 
St.  L.  &  C.  Ky.  Co.  V.  Howard,  24  N.  E.  892, 
124  Ind.  280.  8  L.  B.  A.  593,  19  Am.  SL  Rep. 
iW. 

[e]  {8np.  1892) 

In  an  action  against  a  railroad  company  to 
recover  damages  for  personal  injuries  at  defend- 
ant's crossing,  the  court  instructed  the  jury  that 
it  was  defendant's  duty  to  exercise  "a  high  de- 
gree of  care"  in  approaching  the  crossing. 
Held,  the  court  having  explained  to  the  jury 
what  amount  of  care  was  required,  that  they 
could  not  be  misled  by  the  instnicttoD.— Obio  & 
M.  Ry.  Go.  T.  Buck,  130  Ind.  300,  80  N.  B.  IS. 

[f]  (Sap.  1892) 

In  an  action  against  a  railroad  for  injaty 
in  a  crossing  accident  while  plaintiff  was  driv- 
ing his  horse  and  wagon  along  a  street  where 
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the  approachea  to  the  defendant's  track  were 
steep  and  narrow,  and  where  passengers  on  the 
street  conld  with  difficulty  see  the  approaching 
trains  until  the;  reached  the  top  of  an  em- 
bankment at  the  crossing,  a  charge  that  if  the 
jury  should  fiad  that  at  the  time  of  or  just  pre- 
ceding the  Injury  plaintiff  approached  the  cross- 
ing and  could  by  looking  in  the  proper  direc- 
tion bare  seen  the  train  coming  toward  him  in 
time  to  have  avoided  the  injury,  evea  though 
the  engineer  gave  oo  warning  of  his  approach 
by  ringing  the  engine  bell  or  otherwise,  and 
though  the  train  was  running  15  or  20  miles  an 
boar,  still  the  verdict  must  be  for  the  defend- 
ant, "for,  if  you  find  under  such  clrcamstances 
that  plaintiff  omitted  to  look  for  the  train,  he 
was  guilty  of  such  negligence  as  deprives  him  of 
tte  tight  to  recover,"  was  pertinent  to  the 
flieory  of  the  defense  tliat  plaintiff  might  by 
locating  have  seen  the  approaching  train  and 
was  not  objectionable  because  of  the  omission 
of  the  elements  of  listening  which  were  fully 
treated  in  other  instructions.— Pennsylvania  Co. 
T.  Horton«  81  N.  E.  45,  182  Ind.  189. 

Icl  {8«v.un> 

In  an  action  against  a  railroad  company 
for  injuries  received  at  a  crossing,  a  request  to 
dtarge  that  plaintiff,  to  avoid  danger,  should 
"exercise  her  senses  as  fully  as  possible,"-  was 
properly  changed  by  the  court  to  "exercise  her 
aenses  as  an  ordinarily  prudent  and  careful 
person.— Chicago.  St.  L.  &  P.  H.  Co.  v.  Spilker. 
134  Ind.  880.  33  N.  E.  280,  84      E.  218. 

A  diaq^  that  If  plaintiff  bad  any  notice 
of  Hie  appToadi  of  the  train,  and  heedlessly 
drove  an  the  track,  without  seeing  U  she  could 
cross  in  safety,  then  she  could  not  recover,  un- 
less the  injnrteB  were  purposely  inflicted,  snffi- 
eiently  informs 'the  Jury  of  the  rights  of  the 
portica  aa  to  priority  in  gofnff  on  Hie  crossing. 
-Id. 

In  an  action  for  Injuries  sustained  by  a 
collision  at  a  street  crossing,  it  was  proper  to 
instruct  that,  to  entitle  the  plaintiff  to  recover, 
it  must  appear  from  a  fair  preponderance  of 
the  evidence  not  only  that  the  injuries  com- 
plained of  were  caused  by  the  negligent  acts  or 
some  of  the  negligent  acts  of  the  epmloy^  of 
the  railway  company  as  charged,  but  that 
plaintiff  herself  was  free  from  all  oegHgence 
coQtributing  directly  to  the  injuries.— Id. 

[h]    (Sap.  1893) 

In  an  action  for  personal  injuries  caused 
by  horses  taking  fright  at  a  box  car  standing  on 
the  highway  at  a  crossing,  the  court  refused  to 
charge  that  "defendant  had  the  right  to  leave  its 
car  standing  upon  the  track  *  *  «  at  any  point 
OP  place,"  and  if  the  car  in  question  was  placed 
by  defendant  at  a  point  where  it  did  not  ob- 
atruct  the  highway,  and  it  was  afterwards, 
by  persons  not  lu  its  employ,  moved  on  or 
partly  on  the  highway,  defendant  would  not 
he  liable  nnlesi  it  negligently  permitted  It  to 


so  remain  for  an  onreasonabte  length  of  time, 

"and  after  notice  or  knowledge  to  defendant 
or  her  employes  that  said  car  was  upon  said 
highway."  The  court  instructed  that  defend- 
ant had  the  right  to  have  its  cars  standing 
on  the  track  at  any  place,  "except  in  or  upon 
the  right  of  way  of  the  highway;"  and  if  the 
car  in  question  was  placed  by  defendant  at  a 
point  where  it  did  not  obstruct  the  highway, 
and  it  was  afterwards,  by  persons  not  in  Its 
employ,  moved  on  or  partly  on  the  highway, 
defendant  would  not  be,  liable  unless  it  negli- 
gently permitted  it  to  so  remain  for  an  unrea- 
sonable length  of  time.  Sdd,  that  the  substance 
of  so  much  of  the  refused  instruction  as  was 
correct  was  given  to  the  jury.  McCabe,  J„ 
dissenting.— Cleveland,  0..  O.  &  I.  By.  Co.  r. 
Wynant,  134  Ind.  681,  34  N.  B.  S68. 

p]  (App.l8>3) 
In  an  action  against  a  railroad  company 
for  injuries  sustained  at  a  crossing,  an  Instruc- 
tion declaring  that  it  was  the  duty  of  plain- 
tiff's intestate  on  approaching  the  railroad  cross- 
ing for  the  purpose  of  going  on  it  to  look  and 
listen  was  not  erroneous  because  It  did  not  state 
that  It  was  his  duty  to  stop  at  the  proper  time 
and  place  where  there  was  no  necessity  to  stop. 
-Ohio  &  M.  Ry.  Co.  v.  Hill,  34  N.  B.  646,  7 
Ind.  App.  265. 

CJ]  1885) 
Where  the  court,  at  defendant's  request, 
charged  that  "if  the  obstractiona  at  the  cross- 
ing were  not  In  the  traveled  part  of  the  high- 
way, and  If  the  collision  was  the  proximate 
cause  of  tlie  injury,  then  tliere  could  be  no  re- 
covery," it  was  proper  to  add,  "unless  said  ob- 
structions were  negligently  maintained  hy  the 
defendant^  and  were  one  of  the  causes  which 
contributed  to  the  collision  resulting  In  the 
death  of  [decedent],  without  fault  on  her 
part"— Lake  Shore  &  M.  S.  I^.  Co.  t.  Mcin- 
tosh. 140  Ind.  261,  88  N.  EL  476. 

[k]  (8Bp.ia>6) 

Where  plaintiff,  an  active  man,  was  stmd^ 
by  an  engine  while  attempting  to  cross  the 
tracks,  it  was  error  to  charge  that  a  rail 
road  company  must  stop  the  engine,  in  order 
to  avoid  injnry  to  one  on  the  crossing.  If  by  the 
exercise  of  reasonable  care  such  person  might 
have  been  seen  in  time  to  have  stopped  the  en- 
gine, as  anch  instruction,  not  being  apidlotble 
to  the  facts  In  the  case,  was  misleading.- Lake 
Erie  &  W.  B.  Co.  v.  Stick,  143  Ind.  440,  41  N. 
B.  365. 

[1]     (App.  1S9S) 

Where  the  horse  driven  by  the  plaintiff 
was  quiet,  and  plaintiff,  after  seeing  the  ap- 
proaching engine,  attempted  to  turn  the  horse 
to  one  side  of  the  road,  but  was  prevented  by 
obstructions  placed  there  by  defendant,  where- 
upon the  horse  became  frightened  and  sprang 
across  the  ti-ack,  It  was  proper  to  refuse  to 
charge  on  the  theory  of  Inevitable  accident.— 
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Lake  Shore  &  M.  8.  B7.  Co.  T.  Anthony,  12 
Ind.  App.  126,  88  N.  B.  881. 

It  was  proper  to  refuse  to  charge  that 
"if  plaintiff,  hy  stop^g  at  a  poiDt  40  or  50 
feet  distant  from  the  crossing,  and  looking  and 
listening,  could  have  dlscorered  the  train  he 
collided  with,  aod  did  not  do  so,"  to  find  for  de- 
fendant, sack  instmction  taking  from  the  jmr 
the  question  of  contributory  ne^icencfc— Id. 

[m]    (Snp.  1897} 

In  8Q  action  based  solely  on  a  railroad  com- 
pany's failure  to  give  the  statutory  signals  of  a 
train  approaching  a  crossing,  if,  at  defendant's 
request,  an  irrelevant  instruction  is  given  rela- 
tive to  the  company's  ri^t  to  presume  that  a 
person  approaching  the  crossing  will  stop  to 
permit  the  train  to  pass,  defendant  cannot  object 
to  an  amendment  as  to  the  company's  duty  to 
stop  the  train  if  It  appears  that  the  person  la 
about  to  cross.— Baltimore  &  O.  S.  W.  By.  Co. 
V.  Conoyer,  48  N.  B.  332,  49  N.  B.  45%  14& 
Ind.  524. 

[n]  (App.  1898) 
An  instruction  warned  the  Jury  that  the 
negligence  of  defendant  railroad  company  in 
failing  to  give  the  statutory  signals  at  a  cross- 
ing where  plaintiff  was  injured  did  not  excuse 
want  of  due  rare  on  the  part  of  plaintiff.  Held, 
that  it  was  proper  to  further  instnict  that,  in 
dctermming  plaintiff's  conduct,  the  jury  might 
consider  the  evidence  as  to  locality  and  ob- 
structions, If  there  were  such,  and  also  "the 
failure  of  defendant,  if  that  be  true,  to  sound 
the  whistle  and  ring  the  bell  as  required  by 
statute,"  where  there  was  evidence  that,  in  ap- 
proaching the  crossing,  the  view  was  entirely 
obstructed  in  the  direction  from  which  the  train 
was  coming.— Louisville  &  N.  R.  Co.  v.  Wil- 
liams. 51  N.  E.  128,  20  Ind.  App.  570. 

[o]    (Sap.  1899) 

An  instruction,  in  an  railroad  accident  case, 
that  the  failure  of  those  in  charge  of  the  loco- 
motive to  give  the  statutory  signals  on  ap- 
proaching a  crossing  constitutes  negligence,  and 
if,  on  account  thereof,  injury  comes  to  a  high- 
way traveler  at  such  crossing,  who  Is  free  from 
negligence,  it  is  sufficient  to  charge  such  com- 
pany with  negligence,  is  proper,  and  is  not 
equivalent  to  slating  that  such  proof  is  conclu- 
sive on  the  question  of  negligencc.—Baltimore  & 
O.  S.  W.  Ry.  Co.  V.  Young,  54  N.  B.  791,  153 
Ind.  163. 

In  a  railroad  crossing  case,  an  instruction 
that  no  failure  on  the  part  of  defendant  to  do 
Its  duty  would  excuse  plaintiff  from  using  his 
senses  of  sight  and  hearing  was  sufficient  with- 
out using  the  words,  "make  complete  use  of 
his  smses  of  sight  and  hearing.— Id. 

In  a  railroad  crossing  case,  an  instruction 
that  plaintiff  cannot  recover  unless  it  is  shown 
that  the  Injury  occurred  vdtbout  negUgeuce  on 
his  part  is  equivalent  to,  and  warrants  the  re- 
fusal of.  an  instructlcm  that  when  a  person 
croRsing  a  railroad  track  Is  injured  by  collision 


with  a  train  the  fault  is  prima  fade  his  own, 
and  he  mnat  show  affirmatively  that  bisfsoltor 
negligence  did  not  contribute  to  the  injury  be- 
fore he  is  entitled  to  reoover.— Id. 

[Pl    (App.  uoi) 

naintUt  approadied  a  nilnuid  ooniiig 
on  the  east  side  of  the  atxeet,  into  wUdi  side 
a  car  projected,  and  attempted  to  cxom  In  dose- 
proximity  to  such  car,  when  she  was  struck  by 
the  car,  by  reason  of  its  being  "kicked"  by 
another  car  set  in  motion  a  blo(±  away,  tlw 
view  of  the  approadi  of  which  was  obstzueted 
by  cars  on  anotlier  track.  The  west  dde  of  tiie- 
street  vaa  anobsttucted.  Eeld,  that  an  Instm^ 
tion  that  the  Jury  ml^t  take  into  conaiden- 
tion  all  the  facts  enumerated,  in  determining 
whether  plaintiff  was  guilty  of  contributory 
negligence,  was  proper.— Cleveland,  C,  C.  &  St. 
L.  Ry.  Oo.  T.  Penketb,  60  N.  E.  1995,  27  Ind. 
App.  210. 

In  an  action  for  Injuries  at  a  railroad 
crossing,  the  court  instnicted  that  It  waa  de- 
fendant's duty  to  give  a  warning  of  the  ap- 
proach of  its  cars,  and  if  no  warning  was  giv- 
en, and  plaintiff,  before  entering  on  the  track, 
exercised  ordinary  and  reasonable  care,  by 
looking  and  listening,  at  a  point  where  she 
could  have  seen  or  heard  the  car's  approach, 
to  ascertain  if  any  were  approaching,  and  could 
neither  hear  nor  see  an  approaching  train  or 
cars,  she  was  justified  In  presuming  that  she 
could  pass  over  in  safety.  In  a  number  of  other 
instructions  the  jury  was  fully  instnicted  ss- 
to  plaintiff's  duty  as  she  approached  the  cran- 
ing. Held  that,  taken  in  connection  with  the 
other  instructions,  such  Instruction  was  not 
objectionable,  as  meaning  that  if  she  could  hear 
and'  see  an  approaching  car  at  any  point  before 
she  reached  the  crossing,  and  used  ordinary  care 
in  looking  and  listening  at  that  particular  point, 
and  from  such  point  could  neither  hear  nor  see 
an  approaching  car  or  train,  she  had  a  right  to 
presume  she  could  pass  over  in  safety.— Id. 

The  jnry  having  been  instmeted  that 
plaintiff  could  not  recover  if  her  own  negligence 
contributed  to  her  injury,  the  court  instmeted 
as  to  reasonaUe  and  ordinary  care,  and  added 
that  ''this  is  the  degree  of  can  the  plaintiff 
must  have  exerdsed  before  slie  can  recover,  and 
that  defendant  and  its  employes  must  have  ex- 
ercised to  avoid  liability."  Eeli,  that  sndi  in- 
struction was  not  objectionable  as  misleading 
the  jnry  into  believing  that  if  the  company 
was  negligent  It  was  liable,  regardless  of  the- 
plaintiff's  contributory  negligeoce.— Id. 

[4]  (9dp.  190!) 
The  court.  In  a  railroad  crossing  acddent 
case,  in  which  contributory  negligence  of  de- 
ceased is  in  issue,  should  instinct  spedfically  «r 
to  the  duties  of  a  person  about  to  cross  a  rail- 
road track.— Maiott  t.  Hawkins,  63  N.  E.  308, 
ISO  Ind.  127. 

[r]    (App.  1004) 
In  an  action  against  a  railroad  for  crossing 

Injuries,  a  charge  that  it  was  defendant's  duty 
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to  trive  the  statutory  signals  on  approaching  a 
crossing,  and  if  tt  failed  to  do  so,  and  injury 
resulted  therefrom,  the  defendant  would  be 
goilty  of  negligence,  and  if  the  engiueer  failed 
to  soood  the  whistle  and  ring  the  bell,  and  by 
reoBon  of  such  failure  the  accident  occurred,  and 
plaintiff  was  injured  without  negligence  on  his 
par^  the  verdict  should  be  for  him,  was  not 
open  to  the  objection  of  relieving  plaintiff  from 
the  exercise  of  ordinary  care.— Evansville  &  T. 
H.  R.  Co.  T.  Clements,  70  B.  6S^  S2  Ind. 
App.  650. 

[s]  (App.  1904) 
In  a  railway  crossing  accident  case  the 
railway  company  is  entitled  to  have  the  jury  in- 
structed specifically  as  to  the  decedent's  duty  to 
exercise  reasonable  care  when  approachiog  the 
track.— Chicago,  I.  &  L.  By.  Co.  v.  Turner,  69 
N.  B.  484,  88  Ind.  App.  264. 

[t]    (S«p.  U06> 

In  an  action  against  a  railroad  company  for 
injuries  to  plaintiff  resulting  from  his  horse  tak- 
iog  fright  at  a  hand  car  left  in  the  highway,  an 
iustmction  which  informed  the  jury  "that  the 
road  was  a  public  highway,  if  used  by  the  pub- 
lic continuously  20  yean,"  was  not  erroneons.— 
Soathem  Ind.  Ry.  Co.  t.  Norman,  165  Ind. 
a2C,  74  N,  B.  806. 

In]    {App.  1907) 

Wbere  plaintiff,  while  driving  a  wagon 
loaded  with  sewer  pipe  was  injured  by  being 
thrown  from  the  wagon  as  it  passed  over  a 
defect  in  a  railroad  highway  crossing,  an  in- 
struction that  if  the  sewer  pipe  was  so  loaded 
that  it  was  liable  to  fall  at  places  where  the 
highway  was  rough  or  uneren,  and  plaintiff 
knew  of  socb  danger,  and  the  accident  was 
caused  by  one  of  the  front  wheels  of  plaintiff's 
wagon  dropping  into  a  rut  or  depression  in  the 
highway  when  the  accident  occurred,  causing 
the  pipe  on  which  plaintiff  was  sitting  to  fall 
from  the  wagon  and  injure  him,  he  was  negli- 
gent, was  properly  refused,  as  eliminating  what 
a  reasonably  prudent  man  would  have  done  nn- 
der  like  circumstances.— Chicago  &  R  I.  R. 
Co.  T.  GalUon,  39  Ind.  App.  604,  80  N.  B.  547. 

In  an  action  against  railroad  company  for 
injuries  to  plaintiff  by  a  defect  in  a  railroad 
highway  crossing,  an  Instruction  that  if  the 
injuries  were  caused  by  the  sewer  pipe  with 
which  the  plaintiff's  wagon  was  loaded  falling 
from  plaintiff's  wagon  on  him  and  injuring  him 
while  he  waa  In  the  act  of  crossing  defendant's 
track  at  the  crossing,  and  that  the  sewer  pipe 
was  placed  on  the  wagon  in  an  unsafe  or  in- 
■eenre  position,  where  It  would  be  likely  to 
fall  in  passing  over  uneven  or  alopii^  places  on 
such  highway,  then  plaintiff  could  not  recover, 
was  prc^rly  denied,  as  declaring  as  a  matter 
of  law,  that  the  acts  hypothesised  constituted 
contributory  negligence.— Id. 

[Tl    (App.  1907) 

An  instruction  that,  where  one  is  injured 
m  a  railroad  crossing  of  a  public  highway,  the 
presumption  is  that  plaintiff  used  the  required 


care,  but  that  such  presumption  might  be  re- 
moved by  the  evidence,  the  burden  being  on  de- 
fendant to  remove  it,  was  not  erroneous  on  the 
theory  that  it  conveyed  the  impression  that  evi- 
dence of  contributory  negligence  could  come  only 
from  defendant's  witnesses. — CHeveland,  C,  0.  & 
St  li.  Ry.  Co.  T.  Schneider,  40  Ind.  App.  38, 
80  N.  B.  985. 

CwJ    (App.  1908) 

In  an  action  for  personal  injuries  at  a  rail- 
road crossing,  it  appeared  that  plaintiff  was  a 
boy  16  years  of  age,  of  good  eyesight  and  bear- 
ing, employed  as  a  farm  hand,  intrusted  with 
and  doing  the  work  of  a  man,  familiar  with 
the  team  he  was  driving,  which  was  gentle,  and 
with  the  crossing  and  the  dangers  incident 
thereto.  An  instruction  stated  that  the  law  re- 
quired him  to  use  that  degree  of  care  and  cao- 
tion  that  a  person  similar  to  him  of  ordinary 
prudence  would  be  presumed  to  use  under  simi- 
lar circumstances.  Held,  that  the  instruction 
might  be  fairly  construed  to  mean  a  person  sim- 
ilarly situated,  and  waa  not  misleading. — Cleve- 
land, C.,  G.  &  St.  Lu  Ry.  Co.  r.  Wnest.  41  Ind. 
App.  210,  83  N.  B.  620;  Id.,  41  Ind.  App.  711, 
84  N.  E.  1123. 

[z]  (Snp.  190S) 
Where,  in  an  action  against  a  railroad  com- 
pany for  injuries  to  a  pedestrian  at  a  crossing, 
the  evidence  showed  that  there  was  no  pressing 
haste,  that  a  watchhouse  about  9  feet  from  the 
track  obstructed  the  view,  but  that  plaintiff  could 
have  looked  from  a  point  nearer  the  track,  an 
instruction  that  plaintiff  was  not  bound  to  take 
the  highest  possible  degree  of  care,  and  that  the 
jury  might,  in  determining  whether  he  exercised 
a  reasonable  degree  of  care,  consider  whether 
the  house  prevented  bim  from  seeing  until  he 
was  close  to  the  track,  was  erroneous,  as  in- 
volving the  idea  that  the  watchhouse  might  he 
regarded  as  ah  excuse  for  failure  to  see  the  ap- 
proaching train.  Judgment  (App.  1908)  83  N. 
E.  1135,  reversed.— (Sup.  1908)  Cleveland,  a, 
C.  &  St.  L.  Ry.  Co.  V.  Lynn,  171  Ind.  588,  85 
N.  E.  999,  86  N.  B  1017. 

[y]  (Sop.  1910) 
In  an  action  for  death  <d  one  struck  at  a 
railway  crossing  by  a  train,  an  instruction  that, 
to  constitute  willful  injury  or  death,  the  act 
producing  it  must  have  been  intentional  or 
have  been  done  under  circumstances  evincing  a 
reckless  disregard  and  a  willingness  to  inflicl 
injury  or  death,  was  misleading,  in  that  it  es- 
tablished willfulness  if  the  act  producing  dece- 
dent's death— i.  e.,  the  running  of  the  train  over 
the  crossing- waa  intentional.— Cleveland,  C,  C 
&  St  Ii.  Ry.  Co.  T.  SUrks,  92  N.  B.  54. 

Fob  Cases  from  Otiikr  States, 

See  41  Cent.  Dig.  R.  R.  SS  11^1216. 
See,  ako,  83  Cyc.  pp.  1129-1142. 

S  352.    Verdiet  and  flndinss* 

Construction  and  operation  of  apeclal  inter- 
rogatories, see  Tbiai.,  {  366. 
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Contrary  to  evidence  u  groand  for  new  trial, 
see  New  Trial,  {  70. 

Failure  to  answer  interrogatories  or  make  find- 
ings, see  Trial,  §  35G. 

Questions  proper  to  l>e  submitted  by  special 
interrogatories,  see  Tbial,  J  3i>0. 

Sufficiency  of  special  findings  Id  general,  see 
Tbial,  S  355. 

M  (Sbp.18») 
As  defendant's  train  was  approaching  the 
town  of  C.,  the  engine  was  detached,  and  mo  on 
ahead  of  the  cars,  leaving  them  to  follow  of 
their  own  momentum  to  the  depot.  The  cars 
passed  over  a  highway  crossing,  near  the  depot, 
and,  as  deceased  attempted  to  cross,  he  was 
killed.  The  jury  returned  a  general  verdict  for 
plaintiff,  but  found  specially  that  decedent  bad 
been  familiar  with  the  crossing  for  10  years; 
that  be  was  on  foot,  and  on  bis  way  to  the 
depot,  when  struck ;  that  had  be  looked  he 
could  have  seen  about  200  feet  along  the  main 
track  before  reaching  it;  that  it  had  been  the 
habit  of  those  in  charge  of  the  train  some 
months  before  the  injury  to  detach  the  engine, 
and  run  it  to  the  water  tank;  that  the  train 
conductor  stood  on  the  depot  platform,  and 
shouted  a  warning  to  deceased,  as  did  also  a 
brakeman  on  the  train;  that  the  brakes  were 
set  from  the  time  the  engine  was  detached  un- 
til deceased  was  struck;  that  the  train  was  ap- 
proaching at  the  rate  of  four  miles  an  boar; 
and  that  there  was  nothing  to  prevent  deceased 
from  seeing  it.  Held,  that  the  coart  erred  in 
overruling  defendant's  motion  for  judgment  on 
the  special  findings,  notwithstanding  the  general 
verdict— Chicago  &  E.  I.  By.  Co.  v.  Hedges,  118 
Ind.  5,  20  N.  E.  530. 

[b]  {A|»p-189t) 

A  complaint  against  a  rBllroad  company 
alleged,  in  general  terms,  that  defendant  so 
catelessly  and  negligently  managed  a  certaiq 
freight  train  that  the  same  ran  over  plaintilTa 
tlireehing-machine  while  it  was  taat  in  a  broken 
croeaiog.  Hie  jury  rendered  a  special  verdict, 
finding,  among  other  things,  that  the  accident 
liappened  at  night,  that  the  headlight  of  the  lo- 
comotive "was  dirty  to  an  extent  that  interfered 
with  its  use,"  "that  there  were  two  brakemen 
on  the  train,  composing  a  part  of  the  crew," 
that  they  could  have  stopped  after  seeing  the 
thresher,  but  made  no  effort  to  do  so,  and  that 
the  engineer  and  the  conductor  were  the  only 
ones  who  applied  any  brakes  for  that  purpose. 
Held,  that  the  findings  quoted,  when  taken  in 
connection  with  the  other  findings,  were  perti- 
nent under  the  general  allegation  of  negligence 
in  the  complaint,  and  need  not  be  disregarded 
in  considering  the  question  of  the  sufiiciency  of 
the  verdict  to  sustain  a  judgment. — Evansvilie 
&  T.  H.  B.  Co.  T.  Taft,  2  Ind.  App.  23/.  23 
N.  £}.  44a 

[c]  {Sup.  1812) 

In  an  action  against  a  railway  company 
for  injuries  received  In  crossing  defendants 

track,  tbe  jury  returned  a  general  verdict  for 


plaintilf.  In  answers  to  special  interrogatorin 
it  was  found  tliat  plaintiff  was  familiar  with 
tbe  crossing;  that  he  passed  over  It  on  the 
morning  of  the  day  on  which  he  was  injured; 
that  tbe  train  was  behind  time,  and  running 
fast ;  and  that  no  signals  were  given.  In  other 
answers  it  was  found  that  it  was  too  dark  for 
plaintiff  to  have  seen  the  train;  that  he  could 
have  seen  It  when  within  a  distance  of  18  feet ; 
and  that  there  were  obstacles  which  would  liave 
prevented  him  from  seeing  the  train  had  he 
been  looking  in  the  direction  from  which  it  wdb 
approaching.  Held,  that  there  was  no  sucb  ir^ 
reconcilable  conflict  between  the  general  verdict 
and  the  special  interrogatories  as  called  for  the 
reversal  of  the  verdict.— Toledo,  St  L.  &  K.  0. 
R.  Co.  V.  Adams.  131  Ind.  38,  30  N.  B.  IQi. 

[d]    (Sap.  1S92) 

An  answer  to  an  Interrogatory  to  the  effect 
that  a  person  saw  a  locomotive  approaching  40 
or  50  feet  from  him  ttefore  he  attempted  to 
cross  the  track  is  the  statement  of  a  fact,  as  ta 
also  tbe  statement  that  he  made  tbe  attempt 
to  cross  and  was  struciL— Eorrady  t.  Lake 
Shore  &  M.  8.  By.  Co.,  29  N.  B.  1068,  131  lad. 
261. 

[•]     (S«p.  1S83) 

In  an  action  for  personal  injuries  sustained 
by  being  thrown  from  a  wagon  while  driving 
over  a  railroad  crossing,  owing  to  the  fact  that 
piaintifiTs  borse  was  frightened  by  the  sndden 
escape  of  steam  from  the  automatic  safety  valve 
of  a  locomotive  standing  near  the  track,  a  gea- 
era!  verdict  in  plaintltrB  favor  is  not  in  conflict 
with  special  findings  that  the  engineer  caused 
tbe  steam  to  escape,  and  that  he  could  have 
controlled  the  safety  valve  by  regulating  his 
flres,  and  injecting  cold  water  into  the  boiler.— 
LoniBvUIe,  IN.  A.  &  C  By.  Co.  t.  Schmidt,  134 
Ind.  16»  33  N.  B.  774. 

[(]  (Sup.  1883) 
Where  It  appears  that  plaintilf  had  to  look 
both  east  and  west  In  the  short  apace  of  2?^ 
feet  from  the  track,  that  It  was  r^ntng,  tiiat 
there  was  the  noise  of  escaping  steam  from  an 
engine  on  a  side  track,  and  that  tbe  train  was 
coming  at  35  or  40  miles  an  hoar,  a  finding 
that  plaintiff  did  not  and  could  not  see  or  hear 
the  train  in  time  to  avoid  the  collision  uver- 
comes  a  finding  that  a  person  at  certain  points 
on  the  street,  and  looking  in  a  certain  direction, 
could  see  tbe  train.— Chicago,  St  I*  &  P.  B. 
Co.  V.  Spitker.  134  Ind.  380,  33  N.  B.  2S0,  34 
N.  B.  218. 

[S]    (Snp.  1808) 

A  special  verdict  In  an  action  for  injuries 
sustained  by  a  traveler  in  a  collision  witii  a 
train  at  a  railway  crossing  which  fails  to  find 
the  fact  ttiat  plaintiff  exercised  ordinary  cars 
under  the  circumstances  is  not  sufficient  to  war- 
rant a  judgment  in  his  favor.— Oncinnati.  I., 
St.  L  ft  G.  Ry.  Co.  T.  Orames,  34  N.  St.  714. 
136  Ind.  39. 
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[b]  (App.l8>3) 

The  jury  foiuid  that  plaintUFi  hone  be- 
cuoe  frightened  at  the  approach  of  the  train, 
and  that  the  escaping  steam  and  noise  made  it 
nnmanageable;  that  if  defendant's  servants  on 
the  loGomotiTe  had  mag  the  bell  while  ap- 
proaching the  crossing,  had  not  rua  the  train  at 
an  unlawful  speed,  and  had  not  allowed  the 
iteam  to  escape,  plaintilTB  horse  and  bnggy 
would  not  hare  been  damaged,  but  did  not  find 
whethw  it  was  necessaiT  or  not  to  blow  off 
steam.  Hdd  that,  as  the  negligent  acts  foand 
OHiBtitnted  two  of  the  three  concurring  proxi- 
mate causes  of  the  injury,  defendant  was 
lUble.— LouIsTille,  N.  A.  &  C.  R.  Co.  v.  Daris, 
T  Ind.  App.  222,  83  N.  E.  451. 

II]  (App.  1898) 
A  special  verdict,  in  an  action  for  injury 
caused  by  the  frightening  of  plaintiff's  horse, 
when  close  to  a  railroad  crossing,  by  a  pass- 
ing train,  shows  contributory  negligence,  not- 
witlistanding  finding  that  in  approaching  the 
crossing  plaintiff  exercised  all  the  care  ordinari- 
ly exercised  by  prudent  persons  under  similar 
drcumstances,  and  that  the  flagman  was  not 
in  bis  nsnal  and  proper  place,  the  other  findings 
showing  that,  while  view  of  the  approaching 
train  was  prevented  hy  obstructions,  plaintiff 
could,  if  she  bad  stopped  and  listened  attentive- 
ly, instead  of  talking  and  laughing  with  others 
in  the  vehicle,  have  heard  the  train  while  she 
wss  at  a  safe  distance  from  the  traclc,  and 
if  she  had  looked  attentively  could  have  seen 
the  flagman  giving  warning  signals  when  she 
was  more  than  100  feet  from  the  track.— Han- 
cock V.  Lake  Erie  &  W.  R.  Co.,  51  N.  B.  369, 
21  Ind.  App.  10. 

IS]  (App.  1900) 
Where,  in  an  action  for  injuries  received  at 
a  railroad  crossing,  the  jury  specially  found  that 
defendant's  failure  to  sound  its  locomotive  whis- 
tle not  less  than  100  rods  from  a  crossing,  and 
to  ring  its  bell  continuously  from  that  point  to 
the  crossing,  might  have  been  the  approximate 
cause  of  the  injury,  and  also  found  that  the 
whistle  was  sounded,  such  findings  were  not  in 
irreconcilable  conflict  with  its  verdict  in  plain- 
tiff's favor,  since  they  did  not  establish  that 
defendant's  failure  to  ring  the  bell  was  not  the 
proximate  cause  of  the  injury.— Lake  Brie  &  W. 
R.  Co.  V.  Graver,  55  N.  B.  968,  23  Ind.  App. 

Since  the  jury's  special  finding  that  a  loco- 
motive bell  was  not  rung  continuously  from  a 
point  not  less  than  80  nor  more  than  100  rods 
from  a  crossing  at  which  plaintiff  was  injured, 
and  until  such  crossing  had  been  fully  passed, 
aa  required  by  Bums'  Rev.  -St.  1S94,  §  5307, 
ahowa  negligence  per  se  by  the  railroad,  such 
finding  was  in  harmony  with  the  general  verdict 
in  phUntifTs  favor  in  an  action  for  his  inju- 
ries.—Id. 

Where  a  jury  specially  found  that  plain- 
tiff, in  full  possession  of  alt  his  faculties,  was 
struck  by  defendant's  train  at  a  railroad  cross- 


ing which  he  knew  to  be  extraordinarily  danger^ 
ons,  and  that  the  train  by  which  be  was  struck 
was  about  due;  that  he  was  driving  a  gentle 
team  at  a  slow  walk,  and  that  from  a  point 
500  feet  from  the  crossing  he  did  not  slacken 
his  speed,  nor  stop  to  look  and  listen ;  that  at 
several  points  from  about  300  feet  from  the 
crossing  he  could  have  seen  the  approaching 
train  through  rows  of  trees  between  the  high- 
way and  the  track;  that  at  a  point  35  feet 
from  the  crossing  he  bad  an  unobstructed  view 
of  the  track  in  the  direction  from  which  the 
train  was  approaching  for  a  distance  of  300 
feet,  and,  bad  he  stopped  to  look  and  listen, 
could  have  seen  and  heard  the  train,— such 
findings  were  in  Irreconcilable  conflict  with  a 
verdict  in  plaintiff's  favor,  MDce  it  was  his 
duty  to  look  and  listen,  and  hence  defendant's 
motion  for  judgment  on  such  findings  was  im- 
properly denied.— Id. 

[kl    (App.  1900) 

In  an  action  for  personal  injuries  sustain- 
ed by  plaintiff  through  being  struck  by  a  train 
while  crossing  the  track  of  defendant  railroad 
company  at  a  highway,  the  jury  found,  in  re- 
sponse to  special  interrogatories,  that  if  the 
plaintiff  had  diligently  and  cautiously  used  his 
sense  of  sight  and  hearing  from  a  point  500 
feet  from  the  crossing  until  the  crossing  was 
reached  be  could  have  prevented  the  accident ; 
that  if  he  had  stopped  and  listened  he  could 
have  heard  the  whistle  sounded  by  defendant's 
engine  100  yards  from  the  crossing;  that  at 
the  time  the  whistle  was  sounded  plaintiff 
could  have  heard  it  at  the  point  in  the  highway 
where  he  then  was.  if  he  had  put  his  earn  out 
ot  the  buggy  in  direction  of  the  train,  and  at- 
tentively listened  therefor.  Held,  that  a  gen- 
eral verdict  in  favor  of  plaintiff  could  not  be 
sustained,  since  from  the  special  findings  plain- 
tiff could  have  avoided  the  injury  by  the  ex- 
ercise of  such  can  as  he  was  bound  to  employ. 
—Cleveland.  C,  C.  &  St.  L.  Ry.  Co.  T.  Griffin. 
SS  N.  E.  503,  20  Ind.  App.  308. 

m     (Sap.  1902) 

Under  Bums'  Rev.  St  1901,  S  556  (Hor^ 
ner's  Rev.  St  1001,  S  547),  providing  that, 
when  special  findings  of  fact  are  inconsistent 
with  the  general  verdict,  the  former  shall  con- 
trol, and  the  court  shall  give  judgment  ac- 
cordingly, where,  in  an  action  to  recover  for 
death  by  collision,  the  findings  in  answer  to 
interropatorioR  show  that  deceased  could  have 
seen  the  headlight  in  time  to  have  avoided  the 
collision,  if  he  had  looked,  and  that  be  heard 
the  noise  of  the  train  about  10  minutes  before 
the  collision,  and  could  have  heard  the  train 
at  any  time  thereafter  until  the  collision,  if  he 
had  listened,  it  is  proper  to  render  judgment 
on  such  findings  for  defendant  notwithstand- 
ing a  genera)  verdict  for  plaintiff,  since  tbey 
show  contributory  negligence  precluding  recov- 
ery.—Morford  v.  Chicago,  I.  &  L.  Ry.  Co.,  63 
N.  E.  857,  158  Ind.  404. 
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[m]     (Anp.  1S02) 

A  findioff  fn  a  general  verdict  that  decedent 
looked  and  listened  for  approaching  trains  be- 
fore  passing  on  the  track  will  be  deemed  unsup- 
ported by  the  evidence,  where  the  special  ver- 
dict contained  a  finding  that  there  was  no  evi- 
dence that  decedent  looked  and  listened  after 
passing  the  obstructions  on  the  first  track.— 
Cleveland,  C,  C.  &  St.  L.  Ry.  C5o,  y.  Heine, 
62  N.  E.  455,  28  Ind.  App.  103. 

[qJ  (Sup.  1903) 
In  an  action  for  the  death  of  plaintiflTs  in- 
testate, killed  at  railway  crossing,  special 
findings  showed  that  the  decedent  first  discov- 
ered the  train  when  at  a  diatance  of  18  feet 
from  the  crossing;  that  he  was  then  traveling 
at  a  rate  of  3  or  4  miles  an  hour,  while  the 
train  was  approaching  at  a  rate  of  about  80 
miles  on  hour ;  and  that  when  he  was  25  feet  from 
the  crossing  the  train  was  250  feet  distant  there* 
from.  Held,  that  a  finding  of  the  jury  that  de- 
cedent exercised  ordinary  care  in  endeavoring  to 
cross  in  front  of  the  train  after  discovering  it 
was  the  statement  of  a  conclusion,  and,  in  view 
of  the  other  facta  shown,  must  be  disregarded.— 
Wabash  R.  Go.  v.  Kelster,  67  N.  E.  S21,  163 
Ind.  609. 

[o]    (App.  IMH) 

Where,  in  a  railroad  croBsing  accident  case, 
it  Is  impoBsihle  to  determine  with  accuracy  tnm 
the  special  findings  whether,  when  plaintiff  was 
at  any  certain  pt^t  In  his  approadi  to  the 
crossing  after  having  stopped,  looked,  and  listen- 
ed, he  could  have  wen  or  heard  the  train,  a  gen> 
eral  verdict  for  plaintiff  will  not  be  set  aude.— 
Pennsylvania  Go.  t.  Fertig,  70  N.  E.  834,  34 
Ind.  App.  469. 

[p]    (App.  IMS) 

Where  the  facts  specially  found  show  that 
decedent,  killed  at  a  crossing,  did  not  use  ordi- 
nary care,  and  that  a  failure  to  do  so  was  the 
proximate  cause  of  the  accident,  snch  findings 
are  in  irreconcilable  conflict  with  a  general  ver- 
dict for  plaintiff,  and  snch  verdict  most  yield 
to  the  facts  spedally  found.— Sonthem  Ry.  Co. 
V.  Davis,  72  M.  E.  1063,  84  Ind.  App.  377. 

IQ]  (App.  1906) 
In  an  action  against  a  railroad  company 
for  injuries  caused  1^  the  fall  of  plaintUTs  horse 
upon  a  narrow  road  and  his  preci^tatlon  over 
an  unguarded  embankment  at  a  highway  cnxw- 
ing,  where  answers  to  intem^tories  showed 
that  neither  the  want  of  a  proper  gnard  roH  nor 
the  narrowness  of  the  road  caused  the  horse  to 
"dioke,  stumble,  or  reel,"  the  answers  were  not 
in  irreconcllahle  conflict  with  a  general  verdict 
for  plaintiff.— Bvansville  &  L  B.  Co.  t,  Allen, 
34  Ind  App.  636.  73  N.  E.  63a 

m  (App.lM6) 
PlahLtifFs  intestate  approached  a  city  rail- 
road crossing  provided  with  gates,  as  required 
by  ordinance.  The  gates  were  closed  for  a  train 
on  the  track  nearest  to  intestate,  but  were  rais- 


ed before  that  train  had  passed  the  crossinc. 
She  thereupon  walked  toward  the  train,  and 
after  It  bad  passed  was  killed  by  a  train  on  the 
next  track  not  more  than  20  feet  frcHn  the  place 
where  she  stopped  to  allow  the  first  train  to 
pass,  and  running  at  an  unlawful  rate  of  speed. 
The  jury  especially  found  tliat  she  did  not  look 
or  listen  for  the  second  train  after  she  left  the 
spot  where  she  waited  for  the  first  train;  that 
she  could  not  have  seen  the  second  train  at  any 
time  while  she  was  within  10  feet  from  the 
nearest  rail  of  the  track  on  which  it  ran,  had 
she  looked,  because  the  view  was  obstructed  by 
the  first  train;  but  that  she  could  have  seen  the 
train  after  she  left  the  place  where  she  stopped. 
It  was  also  found  that  crossing  bells  were  ring- 
ing continuously,  but  not  that  such  bells  were 
caused  to  ring  alone  by  the  second  train.  Seti, 
that  snch  special  findings  were  not  inconsistent 
with  a  general  verdict  in  favor  of  plaintiff.— 
Smith  V.  Michigan  Cent  B.  Co.,  73  N.  B.  928, 
35  Ind.  App.  188. 

[a]  (Snp.  1907) 
In  an  action  for  wrongful  death,  the  com- 
plaint allseed  that  while  one  of  defendant  rail- 
road company's  locomotives,  on  which  decedent, 
an  employ^,  was  riding  westerly,  was  approach- 
ing a  street  crossing,  defendant  street  railway 
company  whose  tracks  crossed  the  railroad 
tracks  negligently  ran  its  car  upon  the  crossing 
without  sending  its  conductor  ahead,  as  required 
by  a  dty  ordinance,  to  see  whether  locomotives 
or  cars  were  approaching;  that  a  collision  en- 
sued between  the  locomotive  and  the  car,  and 
that,  to  escape  injary,  decedent  jumped  to  the 
ground;  that  at  the  same  time  another  of  de- 
fendant railroad  company's  locomotives,  which 
was  running  easterly  on  a  parallel  track  at  a 
speed,  in  violation  of  a  city  ordinance  limiting 
the  speed  to  four  miles  an  hour,  struiA  the 
street  car,  and  decedent  was  killed.  It  was  also 
alleged  that  the  brake  on  the  street  car  was  de- 
fective. The  answers  of  tiie  jury  to  interroga- 
tories stated,  In  substance,  that  the  first  colli- 
sion was  a  sli^t  (me;  that  the  esst-bound  loco- 
motive was  running  at  the  rate  of  12  miles  per 
hour  at  the  time  of  t^e  first  collision;  that  it 
was  then  2S0  feet  away,  and  coold  not  have  been 
stopped  In  time  to  avoid  the  coUidon,  though  it 
could  have  been  stopped  if  running  at  the  rate  of 
four  miles  per  hour;  that  the  brake  on  the 
street  car  did  not  fall  to  work;  and  that  the  foil- 
are  of  the  engineer  of  the  eaetbmind  locomotive 
to  b^n  to  stop  his  train  promptly  when  he  saw 
the  fint  collision  was  not  the  sole  and  proximate 
cause  of  the  seccmd  odiision.  In  answer  to  the 
question:  "What,  if  any,  careless  or  ni^igent 
act  of  any  peraon  engaged  In  running  nid  street 
car  caused,  or  helped  to  cause,  said  first  colli- 
sion ?"  the  jury  answered:  'The  act  of  the  con- 
ductor in  beckoning  the  motorman  to  come  on." 
Held,  that  there  was  nothing  in  the  answers  to 
show  that  the  negligence  of  each  defendant  in 
approaching  the  erosdng  was  not  a  pioximata 
cause  of  the  Injury.— -Indianapolis  Union  B7.  Co. 
V.  Waddington.  169  Ind.  448,  82  N.  B.  IflSa- 
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[t]  (App.  1907) 
In  an  action  for  injuries  received  at  a  rail- 
way crossing,  the  general  Terdict  finding  that 
plaintiff  exercised  doe  care  was  not  overcome 
bj  answers  to  interrogatories  showing  that  he 
could  have  discovered  the  danger  in  time  to 
avoid  it  had  he  looked  in  a  certain  direction  at 
a  certain  time,  since  the  facts  specially  returned 
do  not  exclude  the  existence  of  circumstances 
warranting  the  conclusion  that  he  exercised  due 
care.— Baltimore  &  O.  S.  W.  R.  Co.  v.  Bosbor- 
oogb,  40  Ind.  App.  14,  80  N.  E.  869. 

[n]    (App.  uon 

In  an  action  for  tiie  death  <tf  plaintUTi 
■HI,  wbo  was  killed  at  a  railway  croBsing,  the 
finding  in  the  general  verdict  that  the  son  was 
not  gnllty  of  c<mtrIbutory  negligence  was  not 
overcome  by  the  answers  to  special  Interrogato* 
ries  showing  that  he  could,  had  lie  looked,  have 
seen  the  approaching  train  when  he  was  25  feet 
from  the  trade,  and  the  train  500  feet  tony,  it 
appearing  that  he  stopped,  looked,  and  listened 
when  SO  feet  from  the  track  and  saw  and  heard 
no  train;  that  he  was  driving  a  team  attached 
to  a  wagon  with  a  hayrack  on,  so  that  his 
bofses*  heads  wen  several  feet  in  front  of  him; 
that  only  three  or  four  seconds  elapsed  from  his 
first  opportunity  to  see  the  train  until  he  was 
stmck,  and  that  the  approach  to  the  track  was 
veiy  narrow  and  steep  on  both  sides. — Weodel  v. 
Cleveland,  C,  C.  &  St  L.  By.  Co..  41  Ind.  App. 
460,  82  N.  E.  469. 

tvj    (App.  1908) 

A  general  verdict  In  favor  of  a  pedestrian, 
suing  a  railroad  company  for  injuries  in  a  colli- 
sion with  a  train  at  a  street  crossing,  is  a  find- 
ing that  she  exercised  ordinary  ctlre.— Lowdeo  v. 
Pennsylvania  Co..  41  Ind.  App.  614,  82  N.  B. 
»41. 

The  complaint  in  an  action  against  a  rail- 
road for  injuries  to  a  pedestrian  in  a  collision 
with  ft  train  at  a  street  crossing  alleged  that  as 
the  pedestrian  proceeded  over  the  crossing  she 
continued  to  look  and  listen.  Special  findings 
showed  a  straight  track  from  the  place  of  the 
acddent  ot  600  feet,  and  also  placed  the  pedes- 
trian in  the  center  of  the  track  30  feet  from  the 
approadiing  train.  The  train  was  operated  at 
such  speed  that  the  entire  distance  of  600  feet 
could  be  run  in  less  than  half  a  minute,  A 
street  car  had  passed,  and  other  cars  were  on 
the  track,  and  the  pedestrian  could  not  hear  the 
Approaching  train  because  of  noise.  Held,  that 
the  special  findings  were  not  Inconsistent  with 
a  general  Teidlct  in  favor  of  the  {pedestrian. 
-M. 

[w]    (Sap.  1909) 

Where,  In  an  action  for  injuries  to  a  pedes- 
trian at  a  crossing,  the  complaint  alleged  that 
the  train  approadi^  the  crossing  at  a  speed  of 
30  miles  per  hour,  and  the  answer  in  the  spe- 
cial verdict  did  not  show  the  rate  of  speed,  and 
the  wamii^  given  might  not  have  been  in  time 
to  have  given  plaintiff  opportunity  to  escape,  the 
general  verdict  was  not  overcome  by  the  special 
verdict,  for,  as  against  the  general  verdict,  it 


could  not  be  assumed  that  conditions  at  the 
crossing  were  such  that  plaintiff  could  have 
heard  the  signals.— Cleveland,  C,  C  &  St.  Xj. 
Ry.  Co.  T.  Lynn,  171  Ind.  589,  86  N.  B.  999. 
86  N.  B.  1017. 

[X]  (8«p.l909) 

Where,  in  an  action  for  injuries  to  a  trav- 
eler at  a  railroad  crossing  In  the  night,  the  com- 
plaint, general  verdict,  and  answers  to  the  in- 
terrogatories showed  that  the  railroad  company's 
failure  to  give  statutory  signals  the  train's 
approach  was  the  proximate  cause  of  the  injuir, 
and  that  the  accident  was  the  natural  result  of 
audi  breach  of  duty,  and  that  neither  idaintlff 
nor  her  companion  were  aware  of  the  presence 
of  the  railroad  tntk,  nor  of  the  train  until  tiie 
horse  was  frightened  at  the  dose  approach  there- 
of, a  general  verdict  tor  plaintiff  was  not  In  con- 
flict with  the  answers  to  the  special  interrogato- 
ries.—Chicago  &  B.  R.  Co.  T.  Freti,  90  M.  E. 
76. 

[y]    (App.  1909) 

In  an  action  against  a  railroad  company 
for  a  death  at  a  highway  crossing,  where  the 
Jnry  specially  found  that  defendant  failed  to 
give  the  statutory  crossing  signals,  and  in  which 
n^llgence  in  not  doing  so  and  contributory  neg- 
ligence were  in  issue,  the  jury,  by  their  general 
verdict,  found  that  intestate's  death  was  caused 
by  such  negligence,  and  that  decedent  was  not 
himself  negligent— Grand  Trunk  Western  Ry. 
Co.  V.  Reynolds,  90  N.  E.  94. 

In  an  action  for  intestate's  death  by  being 
struck  by  defendant's  train  at  a  highway  cross- 
ing at  night,  the  special  findings  did  not  show 
that  intestate  was  familiar  with  the  crossing,  or 
with  a  cut  about  165  feet  east  thereof,  through 
which  the  train  tan  in  approaching  the  crossing, 
or  that  he  knew  that  he  was  approaching  it.  or 
knew  the  location  of  the  crossing  signpost,  and 
did  not  show  that  he  saw  the  engine  headlight, 
or  saw  or  heard,  or  could  have  seen  or  heard,  the 
train,  but  that  be  could  have  seen  the  headlight 
at  some  distance  from  the  crossing  had  he  look- 
ed; but  such  fiadings  did  not  show  where  he 
was  when  he  could  have  known  of  the  train's 
approach.  £fe/d.  that  the  special  findings  did  not 
require  a  holding  as  a  matter  of  law  Uiat  intes- 
tate was  negligent— Id. 

FOK  Cases  fboh  Other  States, 
See  41  Cekt.  Dio.  R.  R.  {  1216. 
See,  also,  33  Cyc  p.  1142. 

(G)  INJURIES  TO  PERSONS  ON  OR  NEAR 
TRACKS. 

Accidents  at  crossings,  see  ante,  §S  208-352. 
Companies  and  persons  liable,  see  ante,  |S  25C~ 
273. 

Injuries  to  persona  at  stations,  see  ante.  |  274. 
Injuries  to  persons  on  freight  trains,  see  ante, 
«  276. 

Injuries  to  persons  on  or  near  street  railroad 
tracks,  see  Stbebt  Railroads.  %i  67-119. 

Injuries  to  persons  working  on  or  about  cars, 
see  ante,  f  275. 
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fi  354.  BlKht  to  so  on  or  bow  tradk. 

Pleading,  se«  post,  {  Sd4. 

Fob  Gases  fbou  Othbb  States, 

See  41  Cent.  Dig.  R.  R.  H  1220-1234. 
See,  also,  33  Cyc  p.  1145. 

|35S.  —  In  seaomL 

While  passing  along  defendant's  track, 
which  was  laid  in  a  public  street,  plaintiff's 
foot  was  caught  between  a  rail  and  a  plank  in- 
side the  track,  and  while  thus  fastened  he  was 
run  orer  by  one  of  defendant's  trains.  The  evi- 
dence shoved  that  both  in  the  construction  of 
the  track  where  the  injury  occurred,  and  in  run- 
ning the  train  which  injured  plaintiff,  the  de- 
fendant waa  negligent,  and  that  plaintiff  was 
free  from  negligence.  Beld,  that  plaintiff  was  not 
a  trespasser  In  walking  upon  defendant's  track, 
and  that  defendant  was  liable  for  the  injuries 
sustained.— Louisville,  N.  A.  &  C.  By.  Co.  t. 
PhilUps.  112  iDd.  69,  13  N.  B.  132,  2  Am.  St. 
Rep.  1S6. 

lb]  (APP.1S93) 

Where  a  ci^  grants  to  a  railroad  com- 
pany the  right  to  construct  Its  tracks  along  a 
public,  milmproTed  street,  and  the  company 
erects  an  embankment  In  the  street,  and  lays 
its  tiacks  thereon,  a  persm  walking  along  the 
track  is  nelttaa  a  trespasser  nor  a  Ucensee,  so 
as  to  be  there  at  his  own  peril,  rince  the  grant 
to  the  Company  does  not  oust  the  rights  of  the 
public  in  the  street— Pittsburgh,  a,  O.  ft  St. 
L.  Ry.  Go.  T.  Bennett,  9  Ind.  App.  &2,  35  N. 
E.  1033. 

[0]  (S11P.I8H) 

Though  a  policeman  Is  authorized  by  a 
railroad  company  to  patrol  Its  tracks,  he  is  a 
trespasser  in  walking  thereon  for  his  own  con* 
venience  on  his  way  to  enter  on  the  discharge 
of  his  duties  on  his  beat.  Howard,  C.  J.,  dis- 
senting.—Pennsylvania  Co.  T*  Myers,  130  Ind. 
242,  36  N.  E.  32. 

[d]  (9np.lS9S) 

A  child,  playing  on  the  right  of  way  of 
a  railroad,  where  It  Is  crossed  1^  a  puldic  high- 
way, is  not  a  trespasser.— Erenzer  t.  Pitts- 
burgh, G.,  G.  ft  St.  L.  Ry.  Co.,  151  Ind.  SS7, 
43  M.  E.  040^  52  N.  B.  220^  OS  Am.  St.  Rep. 
252. 

[e]  (8«p.  1900) 

Id  an  action  for  pers<mal  Injuries,  It  ap- 
peared that  defendant  railroad  pennitted  the 
public  to  use  a  path  crossing  Its  premises.  Plain- 
tiff, while  walking  on  the  path  at  nigbt,  Ijecame 
confused  by  a  car  standing  on  the  tr&cHt  across 
the  path,  and,  on  attempting  to  go  around  the 
car,  fell  into  a  pit  maintained  by  defendant  un- 
der Its  tracks,  which  was  not  concealed,  except 
by  the  darkness.  Htld,  that  plaintiff  was  not  en- 
titled to  recover,  since  he  was  a  mere  licensee, 
and  defendant  owed  him  no  duty  except  not  to 


injure  him  willfully.- Lingenfelter  t.  Baldmore 
&  O.  S.  W.  Ry.  Co.,  55  N.  B.  1021, 151  Ind.  49. 

in  (Smp.  UOI) 
A  complaint  alleged  that  plaintiff  a  pas- 
senger, told  the  conductor  where  be  desired  to 
go,  and  that,  relying  on  the  statement  of  the 
conductor,  he  left  the  train  at  the  wrong  point, 
and  did  not  aver  wrong  or  n^ligenoe  in  sodb 
act,  or  detellction  of  duty  to  a  passenger,  but 
alleged  that,  not  knowing  any  other  way  to 
reach  his  destination,  be  started  along  defend- 
ant's road,  and,  while  proceeding  "with  all  due 
care  and  prudence,  he  struck  his  foot  against  a 
stake  that  defendant's  agents  or  eraplejta  had 
carelessly  and  negligently  left  sticking  ahore  the 
ground,"  and  was  Injured,  and  that  his  injury 
was  "wholly  from  Ihe  aforesaid  carelessness." 
Held,  that  the  complaint  was  Cor  an  injury,  in 
tort,  and  not  on  the  contract  of  carriage,  and, 
as  it  did  not  contend  that  platntUf  was  wnm^ 
fully  put  off  at  such  point,  he  was  a  trespassei 
in  going  on  the  roa^  and  the  complaint  did  not 
state  a  cause  of  actitm.— Indiana  By.  Co.  t.  Fat 
rick,  64  N.  E.  221,  ICS  Ind.  621. 

[Bl  (Smp.  19M) 
A  twy  eight  years  of  age.  who  climbed  on  a 
box  car  to  look  at  a  sale  of  stock  in  an  adjacent 
stockyard,  was  a  trespasser.— Jordan  t.  Grand 
Rapids  ft  I.  By.  Go.,  70  N.  B.  524»  162  Ind. 
464.  102  Am.  St  Bep.  217. 

[h]     (S«p.  1907) 

Where  decedent  was  assisting  in  loading  a 
railway  car  for  shipment  by  his  employer,  when 
some  one  nearby  shouted  an  alarm  to  stop  an 
approaching  train,  and  decedent  left  his  place 
and  went  around  the  car  to  a  point  where  be 
could  see  the  train,  to  render  any  assistance 
emergency  might  require,  he  was  not  a  tie» 
passer  at  that  point.— Chicago,  I.  ft  L.  Ry.  Go. 
T.  Pritchard,  168  Ind.  398.  79  N.  E.  508.  81  N. 
E.  78,  0  L.  R.  A.  (N.  S.)  857,  transferred  from 
appellate  court  89  Ind.  App.  701,  78  N.  B. 
1044. 

p]  (App.  iwn 
One  walking  npon  a  street  of  a  dty,  al- 
though it  was  used  by  a  railroad  company,  was 
not  a  trespasser  as  between  him  and  the  com- 
pany.—Manion  T.  Lake  Erie  ft  W.  Ry.  Co.,  40 
Ind.  App.  S09,  80  N.  B.  166. 

Hi  (App.  1907) 
In  the  use  of  public  streets  by  railroads  and 
street  cars,  trains  and  cars  have  the  right  of 
way  over  travelers  on  the  highway,  bat  in  all 
other  respects  their  rights  to  the  use  of  the  high- 
way are  only  equal.— Plttsbu^h,  C,  G.  ft  St.  L. 
Ry.  Co.  v.  Warrum,  42  Ind.  App.  179,  82  N.  & 
934,  84  N.  E.  356. 

A  railroad  is  bound  to  exercise  reasonable 
care  in  the  conduct  of  its  business  to  avoid  in- 
jury to  a  person  rightfully  on  a  pnbllc  highway. 
-Id. 

The  act  ct  a  railroad  in  maintaining  a  plat- 
form in  a  public  street  with  the  cuisent  Of  the 
municipal  authorities,  does  not  exclude  the  pub- 

7o»  e^lautio^  see  pas*  Hi* 
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lie  from  passing  orer  it;  the  rights  <^  tlw  ndt- 
lotd  and  the  pablic  being  reciprocal— Id 

Fob  Gases  fboii  Otbbb  StATcs. 

8b  41  Cbht.  DlO.  B.  B.  Si  1220-1227, 

ms. 

See.  also,  88  Oje.  p.  1145. 

1 8B6.  —  OwrtOBMzy  vaa  of  trmek. 

M  1869) 
Where  a  plaintiff,  withont  having  procared 
a  ticket,  was  cloning  a  ride  tiadt  ^  a  mliroad 
In  the  night  to  get  on  a  passenger  train  at  its 
vmal  place  of  stopping  on  tlw  main  trai^  be  had 
tlie  same  li^t  to  crosa  the  side  tnci  as  peisons 
bare  to  cross  a  railroad  on  a  puhlic  street  or 
liighway.— Indiana  Gent  Bj.  Go.  t.  Hudelsm, 
J3  Ind.  325,  74  Am.  Dec.  254. 

P>]  (Sap.  18SS) 
A  person  crossing  a  part  of  a  railway  track 
hsiutually  used  by  the  public  in  approaching  the 
depot,  with  the  Imowledge  and  consent  of  the 
nilway  company,  is  not  a  trespasser,— Chicago 
AE.  L  B.  Go.  T.  Hedces,  106  Ind.  898,  7  N.  B. 
801 

[e]  (8«p.l8»n 
Between  stations  and  public  crossings  the 
track  of  a  railroad  company  belongs  exclusively 
to  It  and  an  persons  who  nse  the  same  are  tres- 
passers, and,  even  it  they  do  so  with  the  per- 
tnissioQ  of  the  company  or  by  its  sufferance, 
they  snbject  themselves  to  all  the  risks  inddent 
to  the  hazardous  undertaking.— Lamport  t.  Lake 
Shore  &  M.  S.  R.  Co..  41  N.  B.  586,  142  Ind. 


[d]  (A»p.  I8K) 
The  nse  of  a  railroad  track  by  pedestrians 
without  the  consent  of  the  railroad  company, 
onless  it  is  fonnded  on  some  claim  of  right,  is  not 
sufficient  to  authorize  the  public  to  regard  that 
part  of  the  track  as  a  public  street,  so  as  to 
change  the  nature  of  the  linbility  of  the  railroad 
company  for  injuries  to  a  persoD  while  walking 
on  the  track.— LouisTilie.  N.  A.  &.  C.  By.  Co. 
T.  UUIer,  40  N.  E.  539, 12  Ind.  App.  414. 

The  evidence  in  an  action  for  injuries 
riiowed  that  decedent  was  struck  by  a  train 
while  he  was  walking  along  defendant's  railroad 
track;  that  the  railroad  had  been  located  at  snch 
place  24  years,  and  that  the  public  had  for  a 
long  time  used  Ae  right  of  way  as  a  public 
hii^wsr,  bnt  it  was  not  shown  that  anch  nse 
was  with  the  consent  of  tiie  defendant  or  under 
any  daim  of  ri^t,  or  tiiat  the  part  of  the  street 
covered  by  the  right  of  way  was  used  by  tiie 
public  as  a  street  prior  to  the  hnilding  of  the  rail- 
road. SeUf  that  a  charge  to  the  effect  that,  if 
the  Jury  should  find  that  such  right  of  way  had 
been  used  as  a  street  for  20  years,  the  decedent 
had  a  ri^t  to  regard  It  as  a  public  highway,  waa 
erroneousv— Id. 

[•]    (App.  1895} 

In  determining  whether  the  acquiescence  of 
a  railroad  company  in  the  nse  of  its  tracks  as  a 
footpath  is  to  be  construed  as  an  invitation  to 


the  public  to  SO  nse  the  trades,  the  eontinaous 
use  of  the  tracks  by  the  railroad  company  must 
be  considered.— Cleveland,  C,  C.  &  St.  L.  Hj, 
Co.  T.  Adair,  39  M.  E.  672,  40  N.  E.  822,  12 
Ind.  App.  569. 

Mere  suEFerance  or  permissive  acquiescence 
in  the  nse  of  the  tracks  and  right  of  way  of  a 
railroad  company  at  a  place  where  it  runs 
through  private  property  is  not  sufficient  to  con- 
stitute an  invitation  to  the  public  to  use  the 
track  as  a  way  for  foot  passengers,  so  as  to  im- 
pose a  greater  duty  on  the  railroad  company  to 
avoid  injury  to  persons  so  using  the  track.- Id. 

One  traveling  on  foot  along  the  track 
on  the  right  of  way  of  a  r^lroad  company, 
which  for  several  years  has  permitted  such 
travel,  is  not  a  trespasser,  but  a  licensee.— Id. 

It]     (App.  1897) 

In  an  action  for  injuries  caused  by  the  de- 
railment of  a  car  loaded  with  railroad  ties,  one 
of  which  struck  plaintiff  when  about  40  feet 
from  the  track,  the  jury  found  specially  that  the 
railroad  at  the  place  of  the  accident  was  con- 
structed on  a  public  highway,  whose  use  by  ve- 
hicles was  thereby  rendered  impossible;  that  the 
public  did  not  cease  to  nse  it  for  travel  on  foot; 
that  on  both  sides  of  the  track  a  space  of  3  feet 
was  kept  smooth  by  defendant,  and  was  used  by 
the  public  as  a  footway  for  over  35  years;  that 
defendant,  30  years  after  its  road  was  construct- 
ed, indosed  with  fences  ground  on  which  plain- 
tiff was  injured,  and  over  which  an  elevated 
board  walk  was  constructed  by  a  private  citizen, 
connecting  his  grounds  and  the  railroad,  and 
crossing  over  the  fence  built  by  defendant,  for 
the  use  of  the  public,  with  defendant's  knowl- 
edge; that  until  2  years  before  the  accident  de- 
fendant kept,  for  the  use  of  the  public,  for  such 
foot  travel,  plank  walks  along  the  side  of  its 
railroad  bridge  on  such  highway,  which  were 
used  by  the  public;  that  2  years  before  the  ac- 
ddent  defendant  took  up  such  planks,  and  put 
up  warning  boards,  forbidding  all  persons  to  use 
the  track  for  foot  passage;  and  that  plaintiff 
had  read  the  notice  on  such  boards.  The  jury 
did  not  find  the  existence  of  a  right  of  way  of 
defendant.  Ecld,  that  the  facts  showed  that 
plaintiff  was  rightfully  on  a  public  highway. — 
Louisville.  N.  A.  &  C.  By.  Co.  t,  Downey,  18 
Ind.  App.  140,  47  N,  E.  494. 

[g]  (Sap.  lUl) 

A  person  injared  while  using  a  footway  on 
a  railroad  track  for  her  own  convenience,  which 
bad  been  used  by  the  public  for  six  months  with- 
out any  dedication  hy  the  company,  is  not  en- 
titled to  maintain  an  action  against  the  company 
therefor  for  a  failure  to  maintain  watchmen,  or 
operate  gates,  or  give  warning  of  the  approach 
of  trains,  since  the  company  owed  plaintiff  no 
daty  except  to  refrain  from  willful  or  wanton 
n^ligence.— Cannon  Cleveland,  C.,  C.  &  St 
L.  By.  Co.,  62      B.  8,  157  Ind.  682. 

[h]  (App.  1907) 

The  user  of  a  part  of  a  railroad  right  of 
way  by  the  public  as  a  highway  for  foot  pas- 
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sengen  dow  not  piore  either  an  implied  dedica- 
tion or  a  prescriptive  right— MaoiMi  t.  Lake 
Erie  &  W.  Ry.  Co..  40  Ind.  App.  569.  80  N.  B. 
1G6. 

For  Cases  fboh  Otheb  States. 

See  41  Obht.  Dig.  B.  B.  H  1228-12S4. 

f  357.  Can  reavlred  In  gentval. 

Right  of  treBpassere  to  benefit  of  signals  and 
loobonts,  see  post,  {  860. 

W  (App.  1898) 
To  constitute  negligence  on  the  part  of  a 
railway  company  in  the  operation  of  its  road, 
facts  must  be  stated  which  afflrmatirely  show 
that  the  accident  resulted  from  want  of  some 
precaution  which  the  railway  company  ought 
to  have  talien— Lake  Erie  &  W,  Ry.  Co.  v. 
Jaday,  49  N.  E.  843.  19  Ind.  App.  43a 

Fob  Cases  from  Otheb  States, 
See  41  Cent.  Dig.  B.  B.  S  1230. 
See,  also,  33  Cyc.  pp.  1145,  1146. 

S  358.  Oare  va^nlred  as  to  lloaiuaM. 

QaestioDB  for  Jury,  see  post,  i  40(K 

[a]  {Sap.  1887) 
The  duty  imposed  on  a  railway  company 
does  not  require  the  use  of  every  possible  pro- 
tection to  avoid  iojury  to  individuals,  nor  that 
the  company  should  have  employed  any  partic- 
ular means  which  it  may  appear  after  the  ac- 
cident wonld  have  avoided  it.  as  it  was  only 
required  to  use  reasonable  precautions  to  pre- 
vent accidents  as  would  have  been  adopted  by 
prudeot  persons  prior  to  the  accident. — Wa- 
bash. St.  L.  &  P.  R.  Co.  V.  Locke,  14  N.  E. 
391,  112  Ind.  401,  2  Am.  St  Rep.  193. 

Where  plaintiflTs  intestate  was  at  the  place 
where  be  sustained  a  fatal  injury  on  lawful 
business  with  defendant  company,  the  company 
owed  him  the  duty  to  have  its  premises  in  a 
reasonably  safe  condition,  and  to  prevent  dam- 
age to  him  and  all  others  having  lawful  occa- 
sion to  transact  business  with  it  from  any  un- 
seen or  unusual  danger  of  which  it  had,  or  of 
which  by  the  exercise  of  reasonable  diiigence  it 
should  have  had,  knowledge.— Id. 

tb]    (App.  1895) 

In  an  action  against  a  railroad  company 
for  the  killing  of  the  minor  son  of  plaintifiE,  where 
it  appears  that  the  child  was  a  mere  licensee 
on  defendant's  track,  without  invitation,  the  fact 
that  the  negligence  of  defendant  was  the  proxi- 
mate cause  of  death  is  not  ground  for  a  recovery, 
unless  the  injury  was  willful. — Cleveland,  C, 
C.  &  St.  L.  Ry.  Co.  V.  Adair,  12  Ind.  AjHf.  568, 
39  N.  E  672,  40  X.  B.  822. 

[0]  {App.l8«) 

A  railroad  company  owes, to  a  licensee  no 
duty  of  protection  against  negligence.— Hall  v. 
Cleveland,  C,  C.  &  St  L.  By.  Ca,  44  N.  B. 
488,  15  Ind.  App.  486. 


[d]  (App.  1906) 

Where  a  night  watchman,  after  Bignalint; 
a  train  to  stop,  goes  across  the  track  and  no- 
tifies hotel  guests  of  the  train's  aiq>roacb,  and 
then  returns  and  stands  six  feet  from  the 
track,  on  a  pavement  in  use  by  the  pablic  for 
several  years,  he  is  not  a  licensee,  but  Is  there 
by  lawful  right.— Chicago  &  U  Ry.  Ca  v. 
Thrasher,  85  Ind.  App.  68.  73  N.  E.  829. 

[e]  (App.  IMS) 

A  consideration  Is  not  essential  to  the  cre- 
ation of  a  valid  license  to  use  a  railroad  track. 
—Wabash  R.  Go.  t.  Brb,  36  Ind.  App.  650,  73 
N.  E.  939,  114  Am.  St  Rep.  892. 

[f]  (APP.190T) 

Those  In  charge  of  a  railroad  train  mn- 
ning  along  a  street  or  way  are  bound  b>  an- 
ticipate the  presence  of  persons  on  Uie  trade 
and  to  exercise  reasonable  care  to  avoid  inja^ 
tng  persons  placed  in  periL— Bfanion  v.  lake 
Brie  ft  W.  Ry.  Co.,  40  Ind.  Ap^  568,  80  N. 
E.  166. 

[si  (App.  1909) 
A  railroad  company  owes  a  licensee  on  iti 
rifrht  of  way  no  duty,  except  upon  discovering 
his  peril  to  use  reasonable  care  to  avoid  injur- 
ing him.— Ziehm  v.  Pittsburgh,  (X,  O.  ft  St  L. 
Ry.  Co.,  88  N.  B.  707. 

Fob  Gases  fbou  Otheb  States. 

See  41  Gent.  Dig.  R.  B.  Ii  1236,  1237. 

S  350.  Care  revnlvad  mm  to  tgsspassers. 

M     (Snp.  1886) 

An  instruction  to  the  jury  that  a  railroad 
company  will  be  responsible  for  injury  to  a 
person  unlawfully  upon  the  railroad  track  if 
its  employ^  were  guilty  of  negligence,  is  er- 
roneous under  any  issue.  A  person  nnlawfnlly 
npon  the  railway  track  can  recover  from  the 
company  only  for  willful  injury. — Chicago  & 
B.  I.  B.  Co.  V.  Hedges,  106  Ind.  398,  7  N.  £. 
801. 

m  (S«p.U87) 
No  cause  will  lie  against  a  railroad  com- 
pany for  causing  the  death  of  a  trespasser,  un- 
less the  act  of  its  employ^  is  wlllfiil.— Palmer 
V.  Cfaicaso,  fit  L.  ft  P.  R.  Co.,  14  N.  E.  70, 
112  Ind.  260. 

[cj     (App.  1898) 

Although  a  child  two  years  old  is  non 
Juris,  its  age  will  not  prevent  it  from  becoming 
a  trespasser  on  a  railroad.— Baltimore  &  O.  S. 
W.  By.  Co.  V.  Bradford.  49  N.  E.  S88^  20  Ind. 
App.  348,  67  Am.  St  Rep.  262. 

[d]  A  railroad  company  is  not  liable  for  bi- 
juries  to  a  trespasser  unless  the  injuries  are 
purposely  or  recklessly  inflicted,  or  It  has  knowl- 
edge of  the  injured  person's  danger  in  time  to 
have  prevented  the  injury.— (App.  1899)  Dull  v. 
Qeveland,  C,  C.  &  St  L.  Ry.  Ca.  52  N.  B 
1013,  21  Ind.  App.  571 ;  (Sup.  1904)  Jordan  r. 
Grand  Rapids,  &  1.  Ry.  Co.,  70  N.  B.  62i  1S2 
Ind.  464,  102  Am.  St  Bep.  217. 
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One  wbo  hM  wandered  ob  a  inroad  tntcfc, 
not  at  a  public  crotsing,  though  bnt  weven  years 
«Id.  ii  a  trespasser,  for  injuiies  to  whom  the 
railnwd  company  la  not  liable  when  caiued 
merelr  hj  ita  negligence.— Dull  t.  Gleveland.  C, 
C.  &  St  L.  By.  Co.,  52  N.  IL  1013,  21  Ind.  App. 
STL 

ra  (Sop,  i»4) 
A  railroad  comiuuiy  la  not  repaired,  before 
moving  can  standing  on  a  side  track,  to  exam- 
ine them,  to  prevent  injnry  to  possible  trespass- 
ers thereon.— Jordan  t.  Grand  Rapids  &  I.  Ry. 
Co..  70  N.  B.  024*  162  Ind.  464,  102  Am.  St 
Rep.  217. 

lei   (8i»p.  i»7) 

Thoagh  one  standing  near  a  railway  track 
may  have  been  a  trespasser,  the  company  was 
liable  for  injories  occasioned  by  the  failure  of 
an  engineer  to  stop  a  train  in  oiiedience  to  sig- 
nala,  though  the  engineer  did  not  know  why  be 
was  signaled  to  stop.— Chicago,  I.  ft  L.  Ry.  Co. 
V.  Pritchard,  168  Ind.  308,  79  N.  R  508.  81  N. 
E.  *78.  O  L.  R.  A.  (N.  S.)  857,  transferred  from 
appellate  conrt,  89  Ind.  App.  701,  78  N.  B. 
1044. 

Where  the  drcumstances  were  sufficient  to 
apprise  a  locomotive  engineer  of  a  -peril  ahead 
which  might  involve  life  or  limb,  and  he  did 
not  stop  his  engine,  tfae  mere  fact  that  the  per- 
Bon  injured  was  a  technical  treapasaer  would 
not  bar  a  recovery. — ^Id. 

[b]    (Api>.  1907) 

An  employ^  of  an  independent  contractor, 
repairing  a  depot  left  tfae  place  of  bis  work 
and  went  to  the  depot  platform  to  procure  a 
lifting  jack.  There  was  no  agreement  between 
the  railroad  and  the  independent  contractor  or 
the  employ^  who  should  furnish  the  necessary 
appliances.  The  employ^  could  have,  by  going 
across  the  street,  obtained  a  jack  from  a  private 
individual ;  but  he  undertook  to  use  the  jack 
belonging  to  the  railroad.  Beld,  that  the  em- 
plc^fi  was  not  a  trespasser  on  the  railroad  prop- 
«rty  while  procuring  the  jack,  and  the  railroad 
could  not  defeat  an  action  for  injuries  occasion- 
ed by  its  employes  moving  a  car  and  Injuring 
bim,  on  the  theory  that  it  owed  Mm  no  duty.— 
Fittsbargh,  a,  C.  &  St  L.  Ry.  Co.  t.  Cozatt  30 
Ind.  App.  682,  70  N.  SL  584. 

Fob  Gasu  TBoic  Otbxb  States, 

Skb  41  Cbht.  Diq.  B.  a.  U  1288, 1230. 
Bee.  also,  note.  97  0.  G.  A.  666. 

1360.  TrigkUimimm  awtwala  maav  xatl- 

Admissibility  of  evidence,  see  post  i  397. 
Contributory  negligence,  see  p<wt  I  381. 
Contributory  negli^ienoe  of  driver  of  team,  see 

post  f  881. 
Pleading,  see  post;  |  894. 

Ca]    (Swp.  ini) 

The  ordinary  use  of  a  locomotive  and  the 
ordinary  sounding  of  the  whistle  and  escape  of 


steam  ]m  not  negUgenoe.— Indianapolis  Union 
Ry.  Co.  V.  Boettcber,  28  N.  B.  561,  131  Ind.  82. 

In  an  action  for  injuries  to  plaintifF,  who 
was  thrown  by  his  horse,  which  became  fright- 
ened at  the  sounding  of  a  whistle,  and  blowing 
off  of  steam  by  defendant's  locomotive,  the  court 
instructed  that  If  an  injury  came  to  the  plaintiff 
by  bis  horse  merely  tiecoming  frightened  at  the 
locomotive  while  standing  on  the  track,  however 
close  to  the  highway,  that  had  become  stationary 
a  few  minutes  before  and  making  no  loud  and 
unusual  noises,  there  could  t>e  no  recovery  for 
such  injuries,  as  under  such  circumstances  the 
locomotive  could  not  be  considered  an  object 
likely  to  frighten  horses,  and  that  in  order  un- 
der such  circumstances  to  make  It  such  an  object 
of  danger,  it  must  have  l>eeo  shown  that  In  its 
use  some  act  was  done  to  cause  Its  machinery 
to  make  a  noise,  or  smoke  or  steam  in  a  way 
that  would  amount  to  negligence,  field,  that 
the  Instruction  was  proper.— Id. 

Cb]  (APP.UID 
A  railroad  company  la  not  liable  tor  dam* 
agea  caused  by  a  hwse  taking  tA^t  at  smoke 
from  a  locomotiTB  In  tbe  streets  of  a  dtTt  where 
the  disdiai^  of  smoke  was  the  natural  result 
of  coaling  the  looomotive,  and  was  not  caused 
the  negligence  of  those  in  charge  of  it— Leavitt 
T.  Terre  Haute  &  I.  B.  Co.,  5  Ind.  App.  518,  31 
N.  E.  860,  32  N.  B.  866. 

[e]  <App.l89» 

Where  an  engineer,  In  approaching  a  point 
where  it  Is  his  duty  to  sound  his  whistle  under 
tbe  statute,  observes  near  by  a  man  struggling 
with  a  team  of  horses  hitched  to  a  vehicle,  and 
can  see  from  the  surroundings  tihat  soondiog  bis 
whistle  will  render  the  team  unmanageable,  and 
greatly  endanger  life.  It  Is  his  duty  to  desist 
until  the  danger  point  is  past  or  stop  his  train. 
-Louisville,  N.  A.  &  a  By.  Co.  v.  Stanger,  7 
Ind.  App.  179,  82  N.  B.  200.  84  N.  B.  688. 

[fl]  (8«».UBn 
Permitting  steam  to  escape  from  an  anto< 
matic  safety  valve  attadied  to  a  locomotive, 
frightening  a  horse,  Is  not  negligence  render- 
ing tbe  company  liable  for  injuries  received 
by  one  thrown  from  tbe  vehicle,  where  it  ap- 
pears that  the  use  of  the  safety  valve  is  neces- 
sary to  the  safety  of  the  locomotive,  and  that 
there  la  no  practicable  method  of  reducing  tbe 
pressure  on  the  valve.— Louisville,  N.  A.  &  C. 
Ry.  Co.  v.  Schmidt  134  Ind.  10,  33  N.  B.  774. 

[a]     (8vp.  1898) 

A  railroad  company  Is  liable  for  frightening 
horses  by  unnecessarily  blowing  its  whistle  in 
the  populous  parts  of  a  city.— Rogers  v.  Bal- 
timore &  O.  &  W.  By.  Co.,  49  N.  B.  453.  150 
Ind.  30r. 

m  (App.UM) 
A  railroad  company  operating  in  the  usual 
and  ordinary  manner  a  band  car  on  which  were 
bright  glistening  tools  used  by  the  employ^ 
in  performing  their  duties.  Is  not  liable  for  in- 
juries resulting  from  a  hiHse  driven  on  a  pub- 
lic highway  becoming  frightened  thereat — ^Lake 
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Bzle  ft  W.  B.  Co.  r.  Jnday,  «  N.  B.  843,  10 
Ind.  App.  430. 

Where  the  operators  of  a  band  car,  know- 
Inc  tliat  its  operation  is  the  cause  of  the  fright- 
ened condition  of  a  horse  driven  on  a  public  high- 
way, make  no  attempt  to  stop  or  retard  the 
•peed  of  the  car,  the  railroad  company  is  liable 
for  the  damages  resnlting  therefrom.— Id. 

[g]  (APV.18M) 
A  complaint  alle^uK  that  death  was  caased 
by  the  negligent  and  annecessary  sounding  of  a 
locomotive's  vhistle,  which  frightened  deceased's 
horses,  is  good  on  demurrer.— Chicago  &  Eu  Ry. 
Co.  T.  Cummings.  63  N.  E.  1020,  24  Ind.  App. 
192. 

Fob  Casks  nou  Otbeb  States, 

See  41  Cent.  Dia.  R.  R.  iS  1241-1244. 
See,  also,  88  Cyc.  pp.  1147-1153. 

I  361.  Fallsro  to  fence  vallroad. 

Under  1  Gav.  ft  H.  St.  p.  342,  railroad 
companies  are  liable  for  animals,  but  not  per- 
BODB,  injured  apon  their  roads,  where  they 
might  be,  but  are  not,  fenced,  irrespective  of  the 
question  of  negligence.— Thayer  v.  St.  Louis,  A. 
ft  T.  H.  R.  Co.,  22  Ind.  26,  85  Am.  Dec.  40&; 
McEinney  t.  Ohio  ft  M.  R.  Co.,  22  Ind.  90. 

[b]  (App.  1898) 
^e  liability  of  a  railroad  company,  under 
Bums'  Rer.  St  1894,  |  5323  (Homer's  Rev.  St. 
1887,  I  4098a),  reqidiing  railroad  companies  to 
maintain  fences  along  Uielr  railroad  tracks,  and 
providing  that  companies  falling  to  comply 
therewith  shall  be  liable  for  all  damages  done  to 
stock,  does  not  extend  to  fhe  killing  of  a  child, 
caused  by  its  wandering  on  the  track  by  reason 
of  the  fence  b^ng  ton  down.— Baltimore  ft  O. 
S.  W.  Ry.  Co.  T.  Bradford,  49  N.  H  888;  20 
Ind.  App.  348,  67  Am.  St  Rep.  252. 

Fob  Cases  fbou  Otheb  States, 
8n  41  Okkt.  Dig.  B.  IL  |  1246. 

1862.  Defects   In   romdlied,   tneks,  or 
equipment. 

Contributory  negligence,  see  post,  |  381. 

Pleading,  see  post,  |  394. 

Questions  for  juiy,  see  post,  |  400. 

[a]  (Snp.lSST) 
Where  telegraph  wires  were  extended  over 
the  tracks  of  a  railroad  company,  under  which 
trains  continuously  passed,  the  company  was 
only  bound  to  anticipate  such  combinations  of 
circumstances  and  accidents  and  injuries  there- 
from, as,  taking  into  account  its  own  pest  ex- 
perience and  the  experience  and  practices  of 
others  in  similar  situations,  together  with  what 
was  inherently  probable  in  the  condition  of  its 
wires  as  they  related  to  the  conduct  of  its  busi- 
ness, might  reasonably  forecast  as  likely  to  bap- 
peo.- Wabash,  St.  L.  ft  P.  R.  Co.  v.  Locke,  14 
N.  B.  S91,  112  Ind.  404,  2  Am.  St.  Rep.  193. 

Where  a  person  on  the  grounds  of  a  rail- 
road company  was  injured  by  coming  in  contact 


with  a  wire  whidi  was  disconnected  fraa  the 
pole  by  a  brakeman  standing  on  the  top  <rf  a 
car,  the  proper  inquiry  is  not  whether  the  le- 
cident  might  have  been  avoided  if  the  company 
had  anticipated  its  occurrence,  but  whether,  tak- 
ing the  dreumsUuiees  as- they  then  existed,  the 
company  was  negligent  in  failing  ta  utldpate 
and  provide  against  the  occurrence.— Id. 

[b]  (App.  1892) 
Where  a  railroad  renders  the  use  of  a  high- 
way unsafe  in  rlolstion  of  Rev.  St.  1881, 1  3908, 
It  is  bound  in  operating  its  road  to  exercise 
proper  care  to  prevent  injury  to  a  person  placed 
in  danger  by  its  wrong  in  his  lawful  use  of  the 
highway.— Hoggatt  t.  Bvansrille  ft  T.  H.  B. 
Co.,  29  N.  E.  941, 3  Ind.  App.  437. 

Fob  Casks  fbom  Other  States, 

See  41  Cent.  Dig.  R.  r.  H  1240,  1245, 
1247. 

f364.  Artldas  proJaetUc,  falUafc 
ttrowm  fvoH  trains. 

Contributory  negligence,  see  post,  |  381. 
Bvldenoe  admissible  under  pleadings,  see  post 
i  396. 

Persons  working  atiout  can,  see  ante,  }  275. 
Pleading,  see  post,  {  394. 

[a]    (Sup.  189») 

An  iron  pin,  thrown  from  a  train  Fanning 

42  miles  an  hour,  on  a  2°  curve,  on  a  smooA 
track,  was  carried  8  feet  laterally  while  falling 
8  feet  vertically.  Held,  that  the  lateral  move* 
ment  could  not  have  been  caused  by  the  velocity 
of  the  train.— Cleveland,  C,  C.  ft  St  L.  By. 
Co.  T.  Berry,  63  N.  El  415,  152  Ind.  007,  46 
R.  A.  33. 

Eb]  (APP.1W7) 
A  railroad  company  Is  not  primarily  Uabls 
for  the  negligence  of  railway  mail  deiks,  and 
the  only  ground  on  which  ft  Is  liable  for  their 
acts  is  that  the  clerks  travel  on  its  cars  and 
have  it  in  their  power  1^  dangerous  practices 
to  injure  those  who  may  lawfully  be  in  close 
proximity  to  the  track,  and  to  whom  it  owes  the 
duty  of  exercising  reasonable  care'  to  protect 
from  injury  by  reason  of  the  passage  of  its 
trains,  and  that  it  has  without  objectiim  suffered 
mail  clerin  to  indulge  In  such  dangerous  prac- 
tice—Pittsburgh, a,  C.  ft  St  U  By.  Ca  v. 
Warram,  42  Ind.  App.  179,  82  N.  B.  884,  84  N. 
E.  356. 

Fob  Cases  fbom  Other  States, 

See  41  Cent.  JHo.  R.  R.  H  12e^  1233. 
See,  also,  33  Cyc.  p.  1146. 

{ 365.  Mode  of  running  trains  or  «aia. 

[ft]  (Sap.  1859) 
The  company  having  the  legal  right  to  ran 
their  train  upon  a  side  track,  it  is  immaterial 
whether  it  was  ran  upon  that  track  by  acddoat 
or  design,  if  run  with  due  care.  No  greater  care 
would  be  required  in  case  of  such  accident  than 
if  the  train  were  thrown  upon  the  track  by  de- 
sign.—Indiana  Cent.  By.  Co.  T.  Hudelson,  13 
Ind.  325.  74  Am.  Dec.  254. 
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[b]  (Snp.  1904) 
Municipal  ordinaQcea  regulating  the  move- 
meats  of  locomotives  and  cars  create  duties,  and 
their  TiolatioD,  in  case  of  a  person  injured  as  a 
result  of  such  violation,  is  negligence  per  se. — 
Pittsburgh,  C,  C.  &  St.  L.  Ry.  Co.  v.  Light- 
heiser.  163  Ind.  247,  71  N.  E.  218.  6G0. 

Fob  Cases  from  Otbeb  States, 

8b  41  Cent.  Dio.  B.  B.  Si  1254-1256. 

1366.  Sicnals  and  lookoats. 

Frightening  animals  by  signals,  see  ante,  {  360. 

Pleading,  see  post,  {  394. 

Willful  or  wanton  acts,  see  post,  {  391. 

Fob  Cases  fbou  Other  States, 

8KB  41  Cmsr.  Dxo.  R.  B.  H  1257-1266. 

1367.  —  In  goumnJ* 

M  (Snp.  1887) 
A  child  seven  years  of  age,  -without  the 
fault  of  its  parents,  wandered  to  the  station  of 
the  railroad  company,  and  there  entered  a  pass- 
enger train.  The  child  was  carried  to  the  next 
Station,  where  it  was  put  off  by  the  conductor. 
It  wandered  along  the  track  for  a  mile,  and,  at 
t  point  where  it  could  be  seen  three-fourths  of 
ft  mile  distant,  it  was  run  over  and  killed  by  a 
tnight  train,  which  was  moving  slowly  up  an 
ascending  grade,  and  which  could  have  been 
easily  stopped  before  ranning  upon  the  child. 
Hfld,  that  the  railroad  company  was  liable.— 
Indianapolis.  P.  ft  0.  R.  Co.  v.  Pitzer,  109  Ind. 
179.  6  N.  R  310,  10  N.  B.  70,  58  Am.  Eep.  387. 

n>]  (App.  i«M) 

Where  a  city  ordinance  makes  it  unlaw- 
fol  for  persons  managing  a  train  of  cars  to 
cause  it  to  be  run  backwards  in  or  through  the 
dty  without  providing  a  watchman  on  the  rear 
end  thereof  In  order  to  av<rid  accidents,  neither 
the  speed  nor  distance  can  be  regarded  as  the 
essence  of  the  act.— Pittsburgh,  C,  C.  &  St.  L. 
Ry.  Co.  T.  McNeil,  69  N.  R  471,  34  Ind.  App. 

8ia 

Fob  Cases  fbou  Other  States, 

See  41  Cekt.  Dio.  R.  R.  H  1257,  12S& 

1368.  —  Vlolatlou  of  statntfli  or  or- 

dinanees. 

Admissibility  of  evidence,  see  post,  {  397. 
Assumption  of  risk  by  employ^,  see  Master 

AND  Servant,  §  204. 
Reliance  by  person  injured  on  compliance  with 

regulation,  see  post,  {  385. 

M  (9vper.  isn) 
Where  a  locomotive  Is  nmning  at  a  rate 
«f  speed  declared  to  be  nnlawfnl  by  the  ordi- 
nances of  the  city,  or  fa  run  backwards  without 
a  watchman  on  the  rear,  contrary  to  such  ordi- 
nances, the  act  ia  not,  merely,  because  of  the 
violation  of  the  ordinances,  indicative  of  an  in- 
tent to  CMomit  an  injury,  nor  is  it  conclusive 
evidence  of  negligence.— Scudder  v.  Indianapolis, 
P.  &  C.  Ry.  Co..  Wils.  481. 


For  Gases  vboh  Oteibb  States, 

See  41  Oeht.  Dig.  R.  B.  t  1266. 

8  369.    Persona  entitled  to  buoflt  o£ 

Biennis  and  lookonts. 

Reliance  on  sieoals,  see  post,  |  385. 

[a]  (Snp.  1887) 

Deceased,  an  experienced  switchman  and 
brakeman,  attending  a  transfer  engine,  had  oc- 
casion to  switch  the  train  with  which  be  was 
connected,  and  while  so  occupied  the  appellant's 
train,  at  a  speed  less  than  four  miles  per  hoar, 
and  with  the  bell  contiDUOUsly  ringing  came 
backing  on  a  parallel  track  i&  bis  direction.  At 
the  time  of  the  accident  be  was  at  or  near  a 
switch  standard  betweoi  the  tracks,  where  the 
appFoaching  train  could  bare  been  seen  for  a 
distance  of  142  feet  The  uncontradicted  testi- 
mony of  the  watchman  stationed  on  the  rear 
car  of  the  backing  train  was  that  deceased, 
when  tbe  train  was  within  ten  feet,  looked  di- 
rectly at  it,  and  believing  tiiat  be  saw  it,  he 
gave  him  no  spedal  warning.  ffeZd,  that  an 
ordinance  of  the  dty  requiring  a  watchman  to 
be  stationed  on  tbe  rear  end  of  buking  trains 
was  not  violated  because  tbe  watchman  did  not 
give  special  warning  to  deceased,  who  was  ap- 
parently cognisant  of  the  approach  ot  tbe  train ; 
and  tbe  facts  showing  no  negligence  on  the  part 
of  the  appellant,  and  contributory  negligence  on 
the  part  of  tbe  deceased,  there  could  be  no  re- 
covery.—Cincinnati,  I.,  St  li.  &  0.  By.  Ca  t. 
Long,  112  Ind.  166,  13  N.  E.  658. 

[b]  (Sap.  1894) 

The  fact  that  the  train  hands  conld  have 
seen  a  trespasser  on  the  track  in  time  to  have 
stopped  the  train,  and  thus  avoided  injaring 
him,  is  not  such  negligence  as  will  render  the 
company  liable,  since  ordinary  care  would  not 
require  them  to  anticipate  that  he  would  not 
step  off.— Pennsylvania  Co.  t.  Myen,  136  Ind. 
242,  36  N.  E.  32. 

[c]  (Snp.  1901) 

Decedent,  a  passenger,  alighted  from  his 
train  In  its  yards,  and  proceeded  to  a  street 
along  a  route  which  was  reasonably  safe.  Be- 
fore reaching  the  street  he  turned  suddenly 
from  his  route,  crossing  defendant's  track,  which 
was  parallel  to  those  of  the  carrier  from  which 
he  alighted,  and  just  as  he  reached  the  street 
was  struck  by  an  engine.  The  meu  on  the 
engine  had  not  perceived  the  decedent's  peril, 
and  he  was  proceeding  without  looking  for  ap- 
proaching trains.  There  was  light  about  the 
place,  and  a  headlight  on  the  engine  which 
struck  deceased,  though  tbe  engine  approached 
without  giving  signals.  Held  that,  as  decedent 
was  a  trespasser  on  defendant's  track,  it  did 
not  owe  him  the  duty  to  use  ordinary  care  for 
his  protection,  and  was  not  liable  as  for  neg- 
ligently causing  his  death. — Brooks  v.  Pitta- 
burgh,  C.  a  &  St  L.  Ry.  Co.,  62  N.  R  694, 
158  Ind.  62. 

[d]  (App.  1904) 

Under  Bums*  Rev.  St  1901,  {  5307,  requir* 
ing  railway  trains  to  give  signals  on  approach' 
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ing  a  cnwrinf ,  tnd  Kction  6308,  declaring  that 
the  company  "ehall  be  liable  In  damagei  to  any 
perwm,  or  his  lepRmntatives,  who  may  Iw  in- 
jDKd  in  property  or  person  *  *  *  by  the 
neglect  or  Zailnre"  to  do  to,  a  person  who  was 
aroroaching  a  railroad  crosalnc  without  intend- 
iQK  to  cross,  and  who  was  jnst  taming  on  a 
side  road  mnning  parallel  with  the  railroad 
track  when  Us  horse  was  frightened  by  the  ap- 
proach of  a  train  without  living  the  ugnal, 
coald  not  recover  for  Injuries  sustained.— New 
York.  C.  ft  St  I/.  R.  Co.  v.  MarUn,  72  N.  B. 
(tlH,  35  iDd.  App.  669. 

For  Cases  fbou  Othm  States, 

See  41  Cent.  Dia.  R.  B.  II  1250-1262. 

I  371.  BmU  of  svMd. 
As  willful  act,  Me  post,  |  301. 
Opinion  evidence  as  to  rate  of  speed,  see  Evi- 
dence, I  402. 
Pleading,  see  pos^  I  394. 
Proxlniate  cause  of  injury,  se«  post,  |  389. 

Fob  Cases  fbou  Otheb  Staito, 

See  41  Cent.  Dig.  R.  R,  H  1267-1274. 

I  372.  ^—  Ib  conoral* 

The  law  requires  that  a  train  of  cars  in 
passing  through  a  town  shall  be  ran  with  a 
greater  degree  of  care,  and  hence  at  a  less  rate 
of  speed,  than  is  generally  observed  in  the  move' 
ment  of  the  train.— Lafayette  ft  I.  R.  Co.  t. 
Shrincr.  6  Ind.  341,  followed  in  Smith  v.  Terre- 
Haate  ft  R.  R.  Co.  (1856)  7  Ind.  653. 

[bl  (Bnp.  18S4) 
A  passenger  on  a  passenger  train  was  eject- 
ed by  the  condoctor,  and  placed  far  enough  to 
one  side  of  the  track  so  aa  to  be  out  of  danger 
from  passing  trains.  The  passenger  was  intoxi- 
cated, and  subsequently  got  on  the  track.  Held, 
that  the  employes  in  charge  of  a  subsequent 
train  were  not  chargeable  with  notice  that  the 
passenger  bad  gone  on  the  track  before  they 
saw  him  there  or  bad  information  of  bis  being 
there  that  required  them  to  run  slow  enough 
to  stop  before  they  reached  him. — McClelland  v. 
I^uisviJIe,  N.  A.  ft  C.  Ry.  Co.,  94  Ind.  27a 

[el  (App.l89S> 

Barns'  Rev.  St.  1894,  |  S307  (Rev.  St. 
1881,  I  4020),  which  requires  railroad  ens^- 
neers  to  sound  the  whistle  and  bell  wh«i  ap- 
proaching a  crossing,  was  Intended  solely  fbr 
the  protection  of  persons  and  animals  approach- 
ing the  crossing,  and  has  no  application  where 
a  child  trespassed  on  the  track  a  considerable 
distance  from  the  crosring,  though,  had  the 
whistle  been  sounded  therefor,  the  chiias  par- 
ents might  have  been  enabled  to  save  the  child's 
life.— Baltimore  &  O.  S.  W.  Ry.  Co.  v.  Brad- 
ford, 49  N.  B.  388,  20  Ind.  App.  348,  67  Am. 
St.  Rep.  252. 

Fob  Cases  frou  Otheb  States. 

See  41  Cent.  Dig.  B.  R.  K  1267-1269. 

1271-1274. 


1 373.  —  VlolAttoa*  of  statvtas  sr  sr- 
dlaamoes. 

Admissibility  of  evidence,  see  post,  |  397. 
As  willfal  act,  see  post,  |  301. 
Effect  of  contribatory  negligence,  see  pott,  | 
387. 

Injuries  to  servants,  see  Masisb  ahd  Sebvaitt, 
S  137. 

Reliance  by  person  Injured  on  complianot  vith 
regulation,  see  i^t;  S  38tk 

[a]  (Saver.  UIS) 

Where  a  locomotive  is  running  at  a  rate 
of  speed  declared  to  be  unlawful  tiie  oidi- 
nances  of  the  city,  or  is  ran  backwards  with- 
out a  watchman  on  the  rear  irantrary  to  SDeh 
ordinances,  the  act  is  not,  merely  becanse  of 
the  violation  of  the  ardinanee,  indicatiTe  of  sn 
intent  to  commit  an  injury,  nor  is  It  conclnrive 
evidence  of  ne^lgence. — Scndder  v.  Indianapo- 
lis, P.  ft      By.  Co.,  Wils.  481. 

[b]  (Sap.  1S92) 

The  violation  of  an  ordinance  regDlating 
the  speed  of  trains  within  the  city  limits  i« 
negligence  per  se.— Pennsylvania  Co.  T.  Hw- 
ton,  182  Ind.  189,  81  N.  E.  45. 

Fog  Cases  fbou  Otheb  States. 
See  41  Cent.  Dig.  B.  R.  {  127a 
See,  also,  note,  60  C.  O.  A.  6. 

S  375.  Preoantloms  as  to  peVMnu  seeB 
or  near  truk. 

Failure  to  take  as  willful  act,  see  post,  |  391. 
Proximate  cause  of  injury,  see  post,  {  389. 
Right  to  rely  on  precautions,  see  post,  |  385. 
Sufficiency  of  evidence,  see  post,  {  308. 

Fob  Cases  fbou  Other  States, 

See  41  Cent.  Dig.  B.  B.  H  1275-1281 

I  377.  —  ZUcht  to  presnne  tliat  person 
will  leaTe  track  or  arold  dan- 
«ep. 

[a]  The  law  presumes  that  a  person  walking 
00  a  railroad  track  will  leave  the  same  in  time 
to  prevent  injury  from  an  approaching  train, 
of  which  he  has  knowledge,  or  should  have,  by 
the  ordinary  use  of  his  senses;  and  the  man- 
agers of  the  train  may  act  on  this  presumption. 
—(Super.  1873)  Scndder  v.  Indianapolis,  P.  & 
C.  Ry.  Co.,  Wils.  481;  (1805)  Louisville,  ft  N. 
R.  Co.  V.  Gronbach,  12  Ind.  App.  666,  41  M- 
E.  15. 

[b]  (Snper.  18TS) 
If  an  engineer  in  charge  of  a  locomsttve 
or  train  of  cars  looks  ahead  and  sees  a  msn 
walking  at  the  side  of  the  track,  it  is  not  his 
duty  to  infer  that  the  man  will  walk  into  dsn- 
ger  in  front  of  his  engine  when  it  is  approach- 
ing near,  and  giving  the  usual  signal  of  ap- 
proach.—Scndder  V.  Indianapolis,  P.  ft  C  By 
Co.,  Wils.  481. 

[C]    (Sup.  1ST4> 

It  cannot  be  required  of  persons  manag- 
ing a  locumotivfi  and  train  of  cars  diat  (hey 
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RbatI  stop  the  train  whenever  any  one  to  Been 
npon  the  track,  especially  at  points  where  many 
persons  are  passins  and  crosaiog  the  track. 
They  have  a  risht  to  presume  that  persona 
walking  along  or  across  the  track  will  not  re- 
main nntll  an  approaching  train  is  npon  them. 
— Terre  Haute  &  I.  B.  Go.  t.  Graham,  40  Ind. 
239L 

m  (Sb».U78> 
Where  a  mlddleniged  man,  In  po«e8aI<m  of 
the  Bensea  of  light  and  hearing,  entered  on  a 
railroad  track,  walked  thereon  SO  yards,  was 
orertaken  hy  a  train  moving  at  no  part  of  the 
time  faster  than  3  milee  an  hour,  the  bell  con- 
stantly rini^g  and  the  track  clear,  and  was 
Bbnt^  by  Uie  pilot  and  killed,  the  engineer  had 
a  light  to  pranme  that  he  would  leave  the 
track  at  the  last  moment,  and  to  act  on  snch 
prenmptlon,  and  If  the  killing  was  not  willful 
Ml  the  eo^neerVi  part,  the  company  is  not  lia- 
ble therefor.— Indianapolis  &  V.  B.  Co.  t.  Mc- 
Claren.  62  Ind.  &66. 

[e]    (Sap.  1SS7) 

Where  defendant's  railroad  track  and  the 
tracks  of  other  railways  connected  with  union 
tracks,  which  were  used  under  certain  regula- 
tioDS  by  the  several  companfes  for  switching 
care  and  other  local  purposes,  the  defendant's 
employ^  had  the  right  to  assume  that  the 
Bervants  of  the  other  companies  who  were  in 
the  dischai^  of  duties  on  the  tracks  of  the 
nnioQ  company  would  observe  a  decree  of  cari> 
coDunensurate  with  the  kuown  perils  of  the  sit- 
nition  and  the  duties  required  of  them.— Cin- 
cinnati. I.,  St.  I>.  &  C.  B.  Co.  T.  Long,  18  N. 
E.        112  Ind.  168. 

Persons  In  control  of  railroad  trains  have 
a  right  to  presume  that  men  of  experience  will 
act  reasonably  In  all  given  contingencies,  and 
they  are  not  bound  to  anticipate  and  provide 
against  extraordinary  and  Improbable  condi- 
tions, which  involve  inattention  on  the  part  of 
others,  and  their  duty  to  persons  tiius  situated 
only  begins  when  they  have  good  reason  to 
suppose  tiiat  such  persons  are  unconsciously  in 
peril  or  disabled  from  avoiding  It— Id. 

m  (Sop.  1887) 
An  eofdneer  of  a  moving  train  may  pre- 
sume until  the  last  moment  that  a  person  walk- 
ing on  the  track  will  leave  it  in  time  to  avoid 
danger. — Palmer  v.  Chicago,  St.  L.  &  P.  R- 
Co.,  14  N.  E.  70,  112  Ind.  25a 

[8]  (8«P- 

Where  an  engineer  sees  a  person  on  the 
track  ahead  of  him,  apparently  of  adult  age,  in 
the  possession  of  bis  ordinair  faculties,  and 
at  liberty  to  leave  the  track  at  pleasure,  be 
may  rightfully  presume  that  such  person  will 
leave  the  track  in  time  to  avoid  danger. — Ohio 
*■  M.  By.  Co.  V.  Walker,  113  Ind.  196,  15  N. 
B.  234,  3  Am.  St  Rep.  638. 

[h]  (AVIM8U) 
The  engineer  of  a  moving  train  may  pre- 
sume, till  the  contrary  appears,  that  a  person 


on  the  track  wilt  leave  It  In  time.— Pittsburgh, 
C,  C.  &  St.  L.  Ry.  Co.  V.  Jndd.  10  Ind.  App. 
213,  36  N.  E.  775. 

P]  (App.  1896) 
An  engineer  has  the  right,  up  to  the  last 
moment,  to  presume  that  an  adult  walking 
upon  the  track  apparently  In  possession  of  his 
faculties  will  give  way  to  the  train  and  leave 
the  track,  and  that  the  engineer  may  act  upon 
that  presumption,  and  need  not  slacken  his 
speed.  Before  he  can  justify  his  conduct  In 
continuing  bis  speed  unchecked  by  any  such 
presumption  he  should  himself  be  guilty  of  no 
wrong.  He  should  have  given  proper  and  rea- 
sonable signals,  and  should  himself  be  proceed- 
ing with  due  care.— Lake  Erie  &  Western  R. 
Co.  V.  Brafford,  43  N.  E.  882,  44  N.  B.  651^ 
15  Ind.  App.  655. 

Fob  Cases  w^ou  Othbb  Statbs. 
Skb  41  Gent.  Did.  B.  B.  |  128a 

S378.    GUUren. 

Suffidency  of  evidence,  see  post,  {  808. 

[a]  rSnp.  1867) 

Where  the  question  is  one  of  simple  negli- 
gence, there  is  no  distinction  between  the  case 
of  a  child  unnecessarily  exposed  to  danger  and 
that  of  a  person  of  mature  years,  but,  here  the 
question  becomes  one  of  gross  'negligence  or 
willful  misconduct  on  the  part  of  defendant, 
the  rule  is  not  the  same,  and,  if  an  engineer 
discovera  a  young  child  ou  the  railroad  track, 
he  is  required  to  use  greater  effort  to  stop  the 
train  than  if  he  had  discovered  a  grown  per- 
son in  the  same  situation.— Lafayette  &  L  R. 
Co.  V.  Huffman,  28  Ind.  287,  92  Am.  Dec.  818. 

[b]  (Sap.  1687) 

A  railroad  company  is  held  to  the  exercise 
of  a  higher  degree  of  care  when  a  young  child 
Is  seen  on  the  track  than  In  tbe  case  of  an 
adult;  and  where  the  child  is  of  tender  yes^ 
the  employes  of  the  company  have  no  right  to 
act  upon  the  presumption  that  it  will  leave  the 
track,  but  must  use  ordinary  care  to  prevent 
running  upon  it. — Indianapolis,  P.  &  C.  R.  Co. 
V.  Pitrer,  109  Ind.  179,  6  N.  E.  310,  10  N.  E. 
7a  68  Am.  Bep.  387. 

Cc]    (App.  1893) 

The  rule  that  a  railway  company  owes  no 
duty  to  trespaasera  except  to  avoid  willful  or 
reckless  injury  does  not  apply  where  children 
of  tender  years  are  seen  on  the  track,  as  there 
is  then  an  affirmative  duty  owing  to  the  child. 
—Louisville,  E.  &  St.  Ll  Consol.  R.  Co.  v. 
Lohges,  6  Ind.  App.  288,  33  N.  El  449. 

Though  a  child  killed  by  defendant  rail- 
road company's  train  was  a  trespasser  on  de- 
fendant's track,  it  was  actionable  negUgence 
for  the  emph^es  in  charge  of  the  train  to  make 
no  attempt  to  stop  the  train  when  they  saw, 
after  ringing  the  bell  and  sounding  the  whistle, 
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that  decedoit  ^  not  ondavtaiid  the  dgnals, 

and  made  do  attempt  to  leare  the  ttaek.— Id. 

Fob  Casks  fboic  Other  States. 

See  41  Cent.  I>io.  R.  R.  SS  1281,  1282L 
See,  also,  note,  25  I*  R.  A.  784. 

{  3T9.         Imflrat  ov  helplass  perMnu. 

[a]  (S«p.l893) 

A  railroad  company  owes  to  a  trespasser 
00  protection  against  negligence,  bat  it  does 
owe  bim  the  duty  of  all  reasonable  effort  to 
avoid  tojuryins;  him  when  hia  presence  and  his 
inability  to  avoid  injury  are  known  to  it — Par- 
ker r.  Pennsylvania  Co.,  34  N.  E.  C04,  184 
Ind.  673.  23  L.  a  A.  552. 

Fob  Cases  fbou  Othee  States, 

See  41  Csnr.  Dia.  B.  R.  H  1283,  1284. 

1 380.  OoMtribvtory  nesUseaoe  a£  p«r- 

•«n  Isjarcd. 

Admissibility  of  evidence,  see  post,  |  397. 
Contributory  negligence  of  owner  or  driver  of 

vehicle  imputable  to  occupant,  see  Nequ- 

qence,  I  98. 
Contributory  ueglisence  of  parent  or  custodian 

impatable  to  cbiid,  see  Neoliqence,  H  &4- 

90. 

Injury  avoidable  notwitbstandii^  contributory 

negligence,  see  post,  S  390. 
Instmctioni,  see  post,  J  401. 
Negativing  in  pleading,  see  post,  8  304. 
PresumptioDs  and  burden  of  proof,  see  pos^  S 

396. 

Questions  for  jury,  see  pos^  i  400. 
Suffidency  of  evidence,  see  post,  i  88& 

Fob  Cases  fboh  Otueb  States, 

Seb  41  Cent.  JHq.  B.  B.  SS  1285-1318. 
Bee,  also,  S3  Qrc.  p.  1154. 

1 381.  —  Can  T«q,«lre<l  of  versoHs  on 

or  near  teaoks  Im  BOBoral* 

M  (Bnper.  1S73) 
•  A  mere  habit  of  using  the  tracks  of  a  rail- 
road vfith  the  knowledge  of  the  railroad  com- 
pany, hut  without  invitation  from  the  company, 
will  not  lessen  the  degree  of  care  required  of 
those  so  using  the  track.— Scudder  v.  Indianap- 
olis, P.  &  C.  Ry.  Co.,  Wils.  481. 

Whore  a  person  walking  by  the  side  of  a 
railroad  track  heedlessly  or  negligently  steps 
upon  the  track  in  front  of  the  approaching  lo- 
comotive, he  cannot  recover,  unless  those  in 
charge  of  the  locomotive  saw  his  peril,  or  could, 
by  use  of  ordinary  diligcace,  have  seen  it  in 
time  to  prevent  the  injury,  after  it  became  ap- 
parent that  be  was  in  danger. — Id. 

[b1  (Sup.  1ST4) 
Persons  who  walk,  ride,  or  drive  on  a  rail- 
road track  between  stations  and  public  cross- 
ings, although  with  the  permission  of  the  com- 
pany, assume  all  risks  iacident  to  the  act.  and 
cannot  recover  from  the  company  for  injuries 
received  while  so  doing,  unless  the  injury  was 


wantonly  or  latentionsllr  faiflicted.f-Jeffenoa' 
ville,  M.  &  I.  R.  Co.  T.  Goldsmith,  47  Ind.  48. 

[Ol  (Sap.  1SS9) 
Where  a  railroad  has  constmcted  its  tiack 
along  a  highway  constituting  the  onlj  means 
of  ingress  and  egress  from  the  home  of  an  ad- 
jacent landowner,  leaving  excavations  and  em- 
bankments in  the  highway  in  violation  of  Its 
duty  to  restore  it  to  its  former  conditioQ,  ose  of 
the  highway  under  such  circnmstanoes  by  mem- 
bers of  the  adjacent  landowner's  family  dots 
not  of  itself  constitute  such  contribatory  neg- 
ligence as  will  defeat  a  recovery  against  the 
railroad  for  personal  injuries  suffered.— Evam- 
ville  &  T.  H.  R.  Co.  t.  Crist,  19  N.  B.  310; 

116  Ind.  446,  2  li.  B.  A.  450,  9  Am.  Sep.  863. 

[d]  (Svp.  im) 

Where  one  with  fall  knowledge  of.  tlu 
custom  of  a  railway  company  in  the  use  of  its 
switch  en^es  in  the  removal  of  cars  thrown 
in  upon  a  "Y"  track  stc^  upon  the  teack,  and 
attempts  to  cross  in  full  view  of  a  moving  en- 
gine, and  is  struck  and  injured,  he  is  guiltr  of 
contribatory  negligence,  which  is  not  ezcased 
the  fact  that  on  a  parallel  trade  near  the 
scene  of  the  acddent,  but  farther  from  him, 
stood  a  passenger  train  awaiting  the  deaitag 
of  the  main  track.— Ohio  ft  M.  Ry.  Co.  t.  Hil^ 

117  Ind.  56,  18  N.  B.  461. 

[e]  (Sap.  1893) 

Railroad  companies  in  the  operation  of 
their  trains  have  necessarily  the  right  to  make 
all  reasonable  and  usual  noise  incident  thereto, 
and  persons  whose  daties  call  them  near  a  rail- 
way most  be  presumed  to  know  of  such  right 
and  to  act  for  their  own  safety  with  reference 
thereto.— I^uisville,  N.  A.  &  C.  Ry.  Co.  r. 
Schmidt,  33  N.  E.  774»  134  Ind.  IQ. 

[t]  (Snp.  18»3) 
Where  a  person  who  Is  nnacqaainted  witk 
the  locality,  and  withoat  license,  walks  into 
an  archway  under  a  mill,  which  is  merely 
large  enough  to  admit  an  ordinary  box  car, 
and  through  which  rnns  a  railroad  switch  so 
carved  as  to  prevent  a  view  of  an  spproacbing 
car.  he  is  a  trespasser,  and  guilty  of  such  con- 
tributory negligence  as  precludes  a  recovery 
for  his  death  caused  by  the  negligence  of  the 
railroad  company  in  running  a  car  Into  the 
archway  at  an  unlawful  rate  of  speed.- Parker 
V.  Pennsylvania  Co.,  134  Ind.  673,  84  K.  £. 
504. 

[g]    (App.  1893) 

A  pedestrian  who  undertakes  to  cross  a 
railroad  running  along  a  dty  street,  when  he 
sees  a  train  approaching  at  a  distance  of  ftSO 
feet,  Is  negligent  Lots,  J.,  di88enting.-Pitts- 
burgh,  C,  C.  &  St  L.  Ky.  Co.  t.  Bensett  9 
Ind.  App.  92,  35  N.  E.  1033. 

[ta]    (Sup.  IS94) 

The  fact  that  a  policeman  is  authorized 
by  a  railroad  company  to  patrol  and  keep 
tramps  off  its  tracks  does  not  absolve  him  from 
the  duty  of  exercising  due  care  for  hia  own 
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safety-— PennsflraDia  Co.  t.  Myen,  186  Ind. 
242,  36  N.  B.  32. 

[t]  (App.USS) 

Where  one  employed  by  a  street  contractor 
was  shoveting  gravel  near  a  railroad  track,  he 
had  the  right  to  assume  that  the  track  was  in 
a  fit  condition  for  the  passage  of  trains,  and 
that  be  might  pursue  bis  work  without  danger 
from  injury  by  the  derailment  of  an  engine 
trom  the  accumulation  of  gravel  on  the  track. 
—St.  Louis,  I.  &  E.  R.  Co.  v.  Ridge,  49  N. 
E.  828.  aO  .Iud.  App.  M7. 

D]    (Sup.  1M9) 

In  an  action  by  oue  injured  by  an  Iron  pin 
thrown  from  a  passing  train,  the  jury  answer- 
ed specially  that  plaintiff  knew  tiie  character 
of  the  train,  when  it  was  due,  its  nsnal  rate 
of  speed  In  passing  that  point,  and  before  it 
came  along  he  stepped  aside  at  least  10  feet 
from  the  track,  and  that  the  place  to  which  he 
withdrew  was  safe  from  risks  that  might  rea- 
sonably be  apprehended.  Held,  that  the  an- 
tw&ea  did  not  show  contribatory  negligence- 
Cleveland.  C,  C.  &  St.  L.  Ry.  Co.  v.  Berry, 
5S  N.  E.  415,  152  Ind.  607,  46  L.  B.  A.  S3. 

M    <Svp.  1903) 

An  employ^  in  a  quarry  was  killed  by  de- 
fendant's cars  while  attempting  to  cross  the 
tatter's  side  tracks,  which  ran  through  the  quar- 
ry yard.  Defendant's  tracks  were  laid  on  the 
quarry  premises  under  a  contract  with  the 
qnarry  company.  Held,  that  defendant  and 
decedent  were  both  on  the  premises  by  its  ex- 
press invitation,  and  decedent,  in  passing  over 
the  tracks,  was  at  least  bound  to  the  exercise 
of  ordinary  care— Pittsburgh,  C,  0.  &  St.  L. 
Ry.  Co.  V.  Seivers,  67  N.  E.  680,  70  N.  E. 
133.  162  Ind.  234. 

Fob  Cases  fbou  Otbsb  States, 

See  41  Cent.  Diq.  R.  R.  H  12S5-1293. 
See,  also,  33  Cyc.  p.  1154. 

1 382.  —  Can  veqwlvod  of  eUldvea  and 
others  vsuler  disability. 

[a]  (App.  1895) 

The  fact  that  the  minor  plaintiff  in  a 
personal  damage  suit  was  playing,  at  the  time 
of  the  accident,  m  the  public  street)  through 
which  the  defendant's  train  regularly  ran,  does 
not  ahow  negligence  per  se.— LoalsTille,  N.  A. 
ft  C  Ry.  Co.  T.  Sears,  11  Ind.  App.  654,  38 
N.  E.  837. 

[b]  (App.  1895) 

The  evidence  in  an  action  for  the  death 
of  a  boy  seven  years  old  showed  that  he  wont 
on  defendant's  track  by  crossing  over  a  cattle 
guard  at  a  place  wtiere  the  right  of  way  was 
fenced  on  both  sides,  where  the  track  was  on 
an  embankment  two  or  three  feet  high,  and 
where  a  great  number  of  traius  were  continual- 
ly passing,  and  was  struck  by  an  engine  at  a 
point  on  the  track  ove:r  900  feet  from  a  crossing. 
There  was  no  evidence  of  any  allurement  or 
inritation  to  the  hoy  to  go  on  the  track  at  that 


point,  or  that  he  had  prerlonsly  walked  there- 
on with  defendant's  consent,  or  knew  that  oth- 
ers did,  and  no  evidence  that  defendant  could, 
by  the  use  of  reasonable  diligence,  have  seen 
the  boy  and  avoided  the  accident.  Held,  that 
defendant  was  not  liable.— Cleveland,  C,  C.  & 
St  L.  Ry.  Co.  T.  Adair,  12  Ind.  App.  569,  39 
N.  £.  672. 

ro]  (SVP.1S9S) 

A  bright,  intelligent  child,  7%  yean  old, 
who,  though  he  knorra  that  trains  are  liable  to 
pass,  and  that  if,  when  they  pass,  he  is  on  the 
track,  he  Will  be  mn  over,  sits  down  on  a  rail- 
road track  to  play,  falla  asleep,  and  is  run  over, 
is  guilty  of  contributory  negligence.— Krenzer 
V.  Pittsburgh,  C,  C.  &  St.  L.  Ry.  Co.,  151 
Ind.  587,  43  N.  E.  648.  68  Am.  St.  Rep.  252, 
52  N.  E.  220. 

Where  plaintiff  was  injured  by  a  train 
while  asleep  on  the  track,  and  the  persons  in 
charge  of  the  train,  though  negligent  in  pro- 
ceeding at  excessive  speed,  and  in  failing  to 
ring  the  bell,  did  not  know  of  bis  presence  in 
time  to  have  avoided  the  injury,  the  company 
is  not  liable.— Id. 

[d]  (App.  1899) 
A  child  over  seven  years  old,  and  of  suffi- 
cient intelligence  to  know  the  difference  be- 
tween danger  and  safety,  is  a  person  sul  juris 
so  as  to  be  chargeable  with  contributory  neg- 
ligence resulting  in  her  being  struck  by  a  train. 
—Dull  V.  Cleveland,  C,  C.  &  St.  L.  Ry.  Co., 
52  N.  El  1013,  21  Ind.  App.  571. 

[e]  (Sap.  1907} 

In  an  action  for  injuries  to  plaintiff,  a 
child  eight  years  old,  caused  by  one  of  defend- 
ant's trains  being  backed  down  upon  him  while 
on  its  tracks  by  defendant's  invitation,  defend- 
ant could  not  relieve  itself  of  liability  on  the 
theory  that  plaintiff,  with  full  knowledge  and 
appreciation  of  the  danger,  voluntarily  encoun- 
tered it  and  thereby  took  upon  himself  the  risk 
incident  thereto  in  the  absence  of  anything  to 
show  that  he  knew  or  appreciated  the  danger, 
since  the  appreciation  of  such  danger  by  a 
child  of  plaintiffs  age  would  not  be  presum- 
ed.—Pittsburgh,  C,  C.  &  St.  L.  Ry.  Co.  v. 
Simons,  108  Ind.  333,  79  N.  E.  911. 

[f]  (Sop.  1908) 

In  an  action  against  a  railroad  for  injuries 
received  on  defendant's  track,  evidence  of  plain- 
tiffs intoxication  at  the  time  of  the  injury  was 
admiiisible  on  the  question  of  contributory  neg- 
ligence.—Pittsburgh,  C,  C.  ft  SL  L.  Ry.  Co. 
V.  O  Conner,  171  Ind.  686,  85  N.  E.  969. 

Foe  Cases  feom  Other  States. 

See  41  CKNT.  Dio.  R.  R.  fS  1207-1S04. 

{  383.    Failure  to  look  ov  liatea  for 

approaoUnK  train. 

Injury  to  employfis,  see  Mastbb  and  Sebtaht, 

§  230. 

Questions  for  jury,  see  post,  f  4O0. 
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M  (Svpcr.  1S7S) 
A  person  who  is  walkins  vpon  the  trade 
of  a  railroad,  or  abont  to  step  npon  sndi  track, 
most  ezerdae  care  in  looking  to  tee  if  traini 
or  locomotiTes  are  approaching;  and  a  feilnre 
to  look  under  such  circumstancea  la  negligence. 
— Scudder  v.  Indianapolis,  P.  ft  G.  By.  Co., 
Wils.  4SL 

A  person  walking  on  a  track  of  a  railroad 
is  bound  to  ase  more  care  and  diligence,  and 
to  keep  a  better  lookout  for  approaching  dan- 
ger, than  when  walking  on  an  ordinary  road. 
—Id. 

[b]    (Svp.  UT4) 

Where  a  person  walked  npon  tlie  track  of 
a  railroad,  knowing  that  it  was  time  for  a 
train  going  In  the  same  direction,  and  looked 
back  several  times,  bat  did  not  see  the  train 
or  hear  any  signal,  though  he  tbou^t  he  heard 
it  come  to  the  point  from  which  he  started, 
and  he  could  have  seen  the  train  for  nearly 
^  of  a  mile,  but  did  not  observe  it  nntil  it 
struck  him,  and  be  was  injured  thereby,  and 
those  in  charge  of  the  train,  on  obaerrlng  that 
said  person  was  heedless  of  the  approaching 
danger,  made  the  usual  efforts  to  stop  the  train 
and  avoid  running  npon  him,  held,  that  he  could 
not  recover  for  the  injury.— Terre  Haute  &  I. 
R.  Co.  V.  Graham,  46  Ind.  239. 

[e]  (S«p.l8»4) 
A  pedestrian  rightfully  on  a  railroad  track, 
who  meets  an  approaching  train,  is  guilty  of 
contributory  negligence  In  stepping  on  an  ad- 
Joining  trat^  without  looking  or  listening  for 
a  train  approadiing  him  from  behind,  which  be 
knows  is  due,  and  which  was  in  plain  sli^t, 
where  there  was  ample  space  between  the 
tracks  to  have  permitted  the  passage  of  the 
trains  in  safety,  and  there  were  good  walks  ou 
both  rides  of  the  track,  over  which  deceased 
conid  have  reached  his  destination  in  safe^. — 
Pennsylvania  Co.  v.  Myers,  186  Ind.  242,  36 
N.  E.  32. 

m  (APP.189G) 

A  person  reasonably  active,  and  not  de- 
fective in  right  or  hearing,  who  steps  on  a  rail- 
road track  immediately  in  front  of  an  engine 
headed  In  the  direction  he  is  gring,  and  nnder 
steam,  and  walks  along  the  track  in  front  of  it 
for  about  300  feet  without  looking  back  or  lis- 
tening to  ascertain  whether  the  engine  is  moving, 
there  being  nothing  to  prevent  his  hearing  or  to 
ot)Btnict  his  view,  is  negligent^LouiBville  &  N. 
R.  Co.  T.  Crombaek,  12  Ind.  App.  666,  41  N. 
E.  15. 


[a]  (App. 

One  who  stands  on  a  railroad  track  for 
two  or  three  minntes  in  front  of  an  approach- 
ing train  which  can  be  seen  for  three-quarters 
of  a  mile,  without  taking  any  precautions,  and 
is  struck  by  it,  is  guilty  of  contributory  neg- 
ligence as  a  matter  of  law.— Dull  v.  Cleveland, 
C  C.  &  St.  L.  Ry.  Co.,  62  N.  E.  1013,  21 
Ind.  App.  571. 


[t]  (8np.U03> 
While  the  rule  requiring  pentma  to  look 
and  listen  at  tiie  crosriag  of  a  railroad  over  a 
pnbUc  highway  does  not  apply  in  all  its  stric^ 
ness  to  those  whose  empliqrment  zequira  them 
to  be  on,  aboQl;  and  across  the  tracks  it  is 
their  duty,  when  not  engaged  in  work  demand- 
ing their  attention,  to  look  and  listen  tor  ap- 
proaching trains.— Fittsbu^h,  C,  C.  ft  St  L. 
Ry.  Co.  V.  Srivers,  67  X.  B.  680.  TO  N.  E. 
133,  162  Ind.  234. 

Where,  in  an  action  for  death  of  an  in- 
testate while  crossing  certain  switch  tracks  of 
a  railroad  company,  the  undisputed  facts  dis- 
closed tiiat  had  deceased  exercised  any  degree 
of  care  or  vigilance  he  could  have  avoided  the 
collision  which  resulted  in  his  death  and  that 
but  a  mere  glance  toward  the  east  would  iiave 
disclosed  the  moving  cars  in  time  so  that  be 
conid  have  escaped  the  impendiog  danger,  he 
was  guilty  of  contributory  negligence  predad- 
ing  recovery.— Id. 

Plaintiff's  decedent,  an  employi  in  a  qnai^ 
ry,  was  killed  by  defendant's  cars  while  at- 
tempting to  cross  the  latter's  side  tracks,  which 
ran  through  tbe  quarry  yards.  It  appeared  tiiat 
decedent  bad  a  clear  view  op  and  down  the 
track  from  a  point  3%  feet  therefrom ;  that  he 
failed  to  look,  bnt  stepi>ed  on  the  trade,  stop- 
ped, and  looked  westward,  and  while  so  doing 
was  struck  by  a  train  from  the  east;  that,  if 
he  bad  looked  eastwardiy,  he  could  have  seen 
the  train  in  time,  or,  if  he  had  not  stopped, 
would  have  crossed  in  safety.  Beld  oontribn- 
tory  negligence  precluding  recovery. — ^Id. 

Fob  Cases  frou  Othbb  States, 

See  41  Cent.  Dig.  R.  R.  ${  1306-1310. 
See,  also,  33  Cyc.  p.  1154. 

1 384.  ^—  Knowledge  of  daas^A 

[a]     <8«per.  1878) 

A  railroad  track  is  of  itself  notice  of 
danger  to  any  foot  passenger  crossing  or  walk- 
ing thereon.— Scudder  v.  Indianapolis,  P.  ft  C. 
Ry.  Co.,  WilB.  481. 

Fob  Cases  fbou  Otbeb  States, 
See  41  Gent.  Dig.  R.  R.  8  1201. 

S  38S.  —  BellaKee  vn  pvoeaatioBp  on 
part  of  gailraad  eovprnsy. 

[a]  (Svp.  1886) 

A  trespasser  walking  on  a  railroad  track 
was  negligent  in  relying  on  the  railroad  com- 
pany to  give  the  statutory  signals  to  warn  him 
of  the  approach  of  a  train. — ^Ivens  v.  Cindn- 
nati,  W.  &  M.  Ry.  Co.,  2  N.  B.  134,  103  Ind. 
27. 

[b]  (Ap».l8a3) 

Where  a  pedestrian,  either  while  cross- 
ing a  railroad  tnusk  at  a  crossing,  or  while  law- 
fully  walking  along  «  track  laid  in  a  pnhlie 
street,  can,  if  he  looks,  see  an  i^iproaching  train 
in  time  to  avt^  11^  the  fact  that  company 
fails  to  give  tbe  statutory  signals,  and  rnni 
tbe  train  at  an  unlawful  rate  of  speed,  does  nol 
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excuse  the  pedestrian  from  exercisins  proper 
care  to  BToid  danger,  and  no  inference  of  doe 
care  on  the  part  of  the  pedestrian  can  be  drawn 
frou  such  negligence  of  the  company.— Pitts- 
bargb,  C,  C.  &  8t  U  Bj.  Co.  v.  Bennett.  8 
Ind.  App.  92,  35  N.  0. 1033. 

A  person  walking  along  a  lallroad  track 
Isid  in  a  public  street,  thoai^  not  a  trespasser 
or  licensee,  mast  nse  his  senses  of  right  and 
heu-ing;  mad  if,  when  he  tees  an  ^Kuwaching 
train  at  a  distance  of  1,381  feet,  he  remains  on 
the  track,  or  dangeroasly  near  it,  relying  on 
die  assumption  that  it  is  not  running  above 
the  ordinance  rate  of  four  mUei  pw  hour*  he 
is  negligent. — Id. 

[C]    (App.  1896) 

A  person  walklt^  on  a  railroad  track  lo- 
cated on  a  street  has  a  right  to  assume,  in  the 
absence  of  any  indication  to  the  contrary,  that 
the  railroad  company  will  obey  an  ordinance 
limiting  the  speed  of  trains  in  tlie  city. — Lake 
Erie  &  W.  R.  Go.  Brafford.  15  Ind.  App.  G55, 
43  N.  E.  8S2.  44  N.  B.  651. 

Idl  (Sap.  1907) 
A  railroad  track  Is  notice  of  danger,  and 
a  traveler  may  not  enter  thereon  relying  on 
ttie  assumption  that  the  railway  company 
will  obey  a  municipal  ordinance. — Indianapolis 
Union  R.  Co.  T.  Waddingtou,  139  Ind.  448,  82 
N.  E.  1030. 

Fob  Cases  fbou  Other  States, 

See  41  Oent.  Dia.  R.  R.  t|  1311-1313. 
See,  ahw.  83  Cyc.  p.  1155. 

1 386.  —  Aots  Im  emercswilfls. 

[a]  (Snp.  1861) 
The  plaintiff  was  walking  with  his  father 
up  a  railroad  track  down  which  a  train  was 
moving  at  the  rate  of  about  four  miles  an 
honr,  in  full  sight.  They  crossed  an  unplank- 
ed  bridge,  but  the  train  came  upon  them  before 
the  father  had  cleared  the  bridge,  and  the  son 
stepped  back  to  help  him  oS  the  bridge,  and 
succeeded,  bat  lost  his  own  leg  in  the  act.  The 
engineer  reversed  his  engine  and  took  all  means 
to  avoid  an  Injury.  Beld,  that  no  case  for 
a  recovery  of  damages  from  the  company  was 
showD.— GvansTille  ft  a  R.  Co.  t.  Hiatt,  IT 
Ind.  102. 

For  Cases  fbou  Othbb  States. 
See  41  Cent.  Dig.  R.  R.  §  1205. 
See,  also,  33  Cyc.  p.  1154. 

1 387.           BSMt  la  caBend. 

[a]  (8ap.US4) 
Where  pUdntiff  trespassing  on  tht  tnA  of 
a  railroad  company  saw  people  at  the  depot 
waiting  for  the  train  and  heard  the  whistle  at 
the  depot  and  continued  on  the  track,  taking  no 
precaatious  for  his  safety,  while  others  near 
him  both  saw  and  heard  it,  his  negligence  would 
defeat  his  action  for  injuries  in  being  struck  by 
the  train,  thont^  defendant  was  gallty  of  gross 


negligence.— Terre  Haute  ft  I.  B.  Co.  T.  Gra- 
ham, 05  Ind.  286,  48  Am.  Bep.  719. 

tb]    (Sup,  1894) 

The  fact  that  a  railroad  company  runs 
its  trains  at  a  prohibited  rate  of  speed  through 
the  city  limits  does  not  absolve  a  person  on  the 
track  from  the  duty  of  exercising  ordinary  care 
for  his  safety,  unless  he  is  wlllfally  Injured.— 
PennsylTania  Co.  t.  Myers,  136  Ind.  242,  36  N. 
B.  32. 

[C]     (App.  1S99) 

Even  though  the  railroad  company  be  cul- 
pably negligent  in  running  its  train  at  an  on- 
lawful  rate  of  speed,  contributory  negligence  in 
standing  on  the  track  for  two  or  three  minutes 
in  front  of  an  approaching  train,  which  can  be 
seen  for  three-quarters  of  a  mile,  bars  a  zecov^ 
ery.— Dull  v.  Cleveland,  C,  C.  ft  St  L.  R7.  Co, 
52  N.  E.  1013,  21  Ind.  App.  57L 

FoB  Cases  fbou  0th eb  StAtes, 

See  41  Obkt.  Dig.  B.  R.  H  1206,  1314- 
1816. 

§  380,  Prosimate  oamam  vt  lajwy. 

Contributory  negligence  as  proximate  cause, 
see  ante,  i  887. 

M  (APP.18D2) 

In  an  action  against  a  railroad  company 
for  personal  injuries  it  appeared  that  plaintifF 
was  driving  bis  team  on  a  highway  running 
parallel  with,  and  60  yards  from,  defendant't 
tracks  and  near  a  station ;  tliat  al<ag  the  high- 
way on  the  side  opposite  tlu  track  there  were 
a  plank  fence  and  a  creek ;  that  he  was  within 
a  few  rods  of  a  point  where  the  track  crossed 
the  highway  and  creek,  when  an  "irregular"' 
train  approached ;  tliat  there  was  a  crossing  a 
short  distance  on  the  opposite  ride  of  the  sta- 
tion ;  that  the  whistle  was  not  sounded  for  such 
crossing  nor  for  the  station;  that  when  tlw 
train  came  within  about  100  yards  of  plaintiff 
his  team,  nsnally  gentle,  became  frightened,  and 
started  in  a  trot;  that  by  the  use  of  the  brake 
he  slackened  the  team,  when  the  engineer  blew 
the  whistle  and  let  off  steam,  causing  the  team 
to  mn  away ;  that  the  train  was  on  the  cio8»- 
ing  when  the  team  reached  it.  and  the  horses 
broke  through  the  fence,  and  dashed  down 
the  banks  of  the  creek,  severely  injuring  plain- 
tiff; that  the  accident  was  without  fault  on 
plaintiff's  part;  that  he  was  in  plain  view  of 
the  engineer  from  the  time  the  team  first  be- 
came frightened  until  after  the  accident;  that 
the  engineer,  instead  of  making  an  effort  to  stop 
or  check  the  speed  of  the  train,  which  was  run- 
ning 20  miles  an  hour,  increased  the  speed,  and 
did  not  stop  when  he  saw  the  accident  bad  oc- 
curred. Held,  that  the  proximate  cause  of 
plaintiffs  injuries  was  the  negligent  conduct  of 
defendant's  servants.— Louisville,  N.  A.  ft  C. 
Ry.  Co.  V.  Stanger.  7  Ind.  App.  179,  32  N.  E. 
200,  34  N.  E.  GSa 
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[b]  (APP.28H) 

The  failun  of  the  oigineer  to  attempt  to 
stop  the  train  after  diacoTeritig  a  person  on  the 
track)  eren  if  negligence,  waa  not  the  proximate 
cause  ot  the  injury,  where  it  waa  imposBible  to 
stop  the  train  in  time  to  avert  the  accident,  and 
he  gave  danger  signals.— 'Dull  develand,  C, 
C.  &  St.  L.  By.  Co.,  D2  N.  B.  1013.  21  Ind. 
App.  571. 

[c]  (App.  1M7) 

An  employe  of  an  independent  contractor, 
repairing  a  depot,  waa  Injured  by  being  canght 
between  a  car  moved  by  tbe  employ^  of  the 
railroad  and  a  bumping  poet.  At  the  instant 
the  car  was  moved  the  emptoyg'B  knee  gave  way, 
la  conseQaeace  of  his  attempting  to  pitch  an 
appliance  across  the  track.  Held,  that  the  prox- 
imate canse  of  the  injury,  was  the  moving  of 
the  car,  and  not  the  giving  way  of  the  employe's 
knee— rutsburgh,  C,  C.  &  St.  L.  Ry.  Co.  T. 
Cozatt,  39  Ind.  App.  682,  79  N".  E.  534. 

Fob  Cases  fboic  Othkb  Statbs. 

See  41  Cent.  Dia.  R.  R.  U  1319-lIUSt, 
See,  also,  33  Oyc  p.  1155. 

1 300.  Iniory  aVoldable  aotwlthataadlnc 
oontribntory  mesllcaafifl. 

Instructions,  see  post,  §  401. 
PteAding.  see  post,  |  S94. 

[a]     (lap.  1878) 

Contributory  n^lgence  la  «  complete  de- 
fense to  an  action  against  a  railroad  company 
for  running  over  and  killing  plainUETa  intestate, 
unless  the  killing  was  willful,  even  though  the 
company,  after  discovering  hia  danger,  could 
have  prevented  the  accident  by  the  ezerciae  of 
ordinary  care  and  diligence.— Pennsylvania  Co. 
V.  Sinclair,  G2  Ind.  301«  30  Am.  Rep.  185. 

n>]    (Sap.  1903) 

Even  though  defendant  was  negligent  in 
running  cars  at  a  greater  speed  than  usuaJ, 
and  in  failing  to  tiare  a  brakeman  on  the  front 
car  to  give  warning  to  peiBons  on  the  tracks, 
such  negligence  was  not  sufficient  to  render  it 
liable  notwithstanding  decedent's  .  negligence, 
which  was  the  proximate  cause  of  the  accident. 
—Pittsburgh,  C,  C.  &  St.  L.  Ry.  Co.  v.  Seivers, 
67  N.  B.  680.  70  N.  E.  133,  162  Ind.  234. 

Fob  Casks  from  Otheb  States. 

See  41  Cent.  Dig.  R.  R.  SS  1324,  WliS. 

§391.  Wlllfnl  or  wantom  acts  and  tptou 
neEUEenea* 

Admissibility  of  evidence,  see  post,  S  397, 
Pleading,  see  post,  {  391. 
Questions  for  jury,  see  post,  S  400. 

Ul  {Sap.  1874) 
The  agents  and  servants  of  a  railroad  com- 
pany while  engaged  in  running  a  train  of  cars 
are  in  the  line  of  their  duty,  and  for  tbetr  acts 
willfully  done  while  so  engaged,  reBulting  in  In- 
jury to  a  person  walking  on  the  track,  the 
company  is  liable.— 7?erre  Haute  &  I.  B.  Co.  v. 
Grnham,  4<I  Ind.  239. 


[b]  (Svp.  1881) 

A  trespasser  on  a  railway  track,  injured  by 
the  negligence  of  the  railway  company,  may  not 
recover  unless  sncb  n^ligence  was  wlllfal; 
mete  gross  negligence  is  not  sufficient— Tem 
Haute  &  I.  R.  Ca  T.  Graham.  95  Ind.  288^  4S 
Am.  Rep.  719. 

[c]  (Sap.  1887) 

Where  a  man  Is  walking  on  the  track  of  a 
railroad,  and  another  is  a  short  distance^be- 
blnd  him  running  and  making  signals  of  warn- 
ing, and  endeavoring  to  induce  tbe  foremoitt 
man  to  leave  the  track,  it  is  willfulness,  and  not 
mere  negligence,  for  an  engineer  who  sees  such 
signals  to  push  on,  regardless  of  them,  without 
using  ordinary  care  to  stop  the  train,  and  the 
contributory  negligence  of  the  deceased  in  going 
upon  the  track  vrill  not  bar- a  recovery. — ^Palmer 
V.  Chicago,  'St  L;  &  P.  B.  t^o..  112  Ind.  200b 
14  N.  E.  70. 

[fl]     /Sap.  1893) 

Though  there  are  usually  large  numbers 
of  people  in  the  immediate  vicinity  of  a 
switch  and  archway,  and  a  fonr-foot  walk 
along  one  side  of  the  latter  which  is  used  by 
persons  passing  through  it,  the  running  of  a 
car  through  such  archway  at  a  high  rate  of 
speed  is  nottiing  more  than  negligence,  in  the 
absence  of  actual  knowledge  by  the  company's 
operatives  of  the  presence  of  deceased  in  such 
archway,  and  is  not  such  willfulness  as  ren- 
ders the  company  liable  notwittistanding  de- 
ceased's contributory  negligence  in  the  use  of 
it— Parker  v,  Pennsylvania  Co.,  134  Ind.  673, 
34  N.  E.  504. 

[•]    (App.  18M) 

Decedent  was  walking  oo  defendant*i 
main  track,  towards  the  depot  An  engine 
near  by  was  blowing  off  steam  so  lUHaily  that 
the  coming  train  could  not  be  heard.  The  view 
of  the  track  was  dear  for  half  a  mile.  Dece- 
dent's strmgth  and  aens^  were  sonnd.  The 
station  whistle  was  Uown  several  hundred 
yards  away,  tbe  bdl  rung  continuously,  and  the 
danger  signals  given.  The  engineer  testified 
that  he  saw  deoedoit  on  the  track,  and  when 
he  saw  that  decedent  did  not  leave  it  he  gave 
the  alarm  signals,  and  used  every  means  to  stt^ 
his  train,  and  tried  to  avoid  Injiuing  him.  Hdd, 
that  no  willful  Injury  had  been  ahown. — Pitts- 
burgh, C,  C.  ft  St  U  Ry.  Go.  v.  Jodd.  10  Ind. 
App.  213,  36  N.  E.  775. 

[t]  (Sap.  1896) 
In  an  action  for  the  death  of  a  deaf 
adult,  run  over  by  defendant's  trairi  while  walk- 
ing on  its  track,  located  on  a  street,  the  evl< 
dence  showed  that  the  train  was  running  at  an 
unlawful  speed;  that  the  engineer  saw  deceased 
on  the  track,  with  his  back  to  the  train,  and 
kept  bis  eyes  constantly  on  him,  while  going 
over  2,700  feet  and  saw  that,  although  the  bell 
was  rung  aad  the  whistle  sounded,  deceased 
gave  no  heed;  that  two  men,  within  tbe  plain 
range  of  the  en^neer's  vision,  were  making  sig- 
nals to  attract  deceased's  attention ;  and  tbat 
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the  engineer  made  no  effort  to  check  the  speeH 
of  the  train  until  be  waa  witblo  40  feet  of  de* 
ceased.  Held,  that  the  facts  authorized  the 
jai7  to  find  that  the  killing  was  willful,  though 
the  engineer  dented  that  he  intended  to  kill  the 
man  or  run  over  him. — Lake  Erie  &  W.  R.  Co. 
V.  Brafford.  16  Ind.  App.  655,  43  N.  E.  882,  44 
N.  E.  561. 

The  reliance  of  an  en^neev  of  a.  train  on 
the  preramption  that  a  man  on  the  track  could 
and  would  icet  to  a  point  of  safety  is  not  will- 
fDlneBS.— Ullrich  t.  CleTeland,  C.  C.  &  St.  L. 
Br.  Co..  51  N.  E.  95.  151  Ind.  35& 

[h]    (App.  1900) 

Before  willfulness  can  be  attributed  to 
sen'ants  or  employ^  in  the  operation  of  a  train 
of  cars,  facts  should  be  averred  and  shown  that 
would  charge  them  with  kpowledge,  actual  or 
Imputed,  of  impending  danger,  before  any  duty 
of  the  company  arises  to  require  of  it  affirma- 
tive acts  or  effort  to  avoid  resulting  injurj'.— 
Huff  V.  Chicago,  I.  &  L.  Ry.  Co..  56  N".  E.  032, 
24  Ind.  App.  492,  79  Am.  St.  Rep.  274. 

m  (Svp.  1902)  . 
The  nmning  of  an  engine  over  a  street- 
at  a  speed  in  excess  of  that  permitted  by  ordi- 
nince,  without  signals  of  warning,  and  witb- 
oot  knowledge  that  any  person  was  near  the 
crossing,  is  not  sufficient  to  charge  the  com- 
pany for  the  willful  killing  of  a  decedent  who 
placed  himself  in  the  place  of  danger  imme- 
diately before  be  was  atruck.— Brooks  v.  Pltta- 
huish.  C.  G.  &  St.  L.  By.  Co.,  62  N.  R  094, 
15S  Ind.  62. 

D1  (App.  1902) 
Plaintiff's  intestate,  while  walking  on  the 
track  of  defendant  railroad  company,  with  its 
implied  license,  while  it  was  raining,  with  an 
umbrella  in  front  of  her,  at  a  time  when  per- 
sona were  likely  to  be  on  the  track,  was  struck 
by  a  train,  one  of  the  windows  on  the  engine 
of  which  was  obstructed.  No  warning  signal 
was  given  near  the  place,  and  none  was'  ordi- 
narily required.  The  speed  was  not  shown  to 
be  greater  than  usual,  and  it  did  not  appear 
that  deceased  was  seen,  or  where  she  came  on 
the  track.  Eeld,  that  It  did  not  appear  that 
the  death  was  caused  by  a  wrongfal  omission 
of  the  company,  so  it  could  not  be  held  liable 
on  the  ground  of  conduct  showing  a  reckless 
disregard  for  the  safety  of  others,  and  a  will- 
ingness to  inflict  the  injury.— Manlove  v.  Cleve- 
land, C.  C.  &  St.  U  By.  Co„  65  N,  E.  212,  29 
Ind.  App.  694. 

Foe  Casks  fboh  Othbb  Statu, 

Seb  41  GkNT.  Dxo.  R.  B.  U  1317,  1826- 
1330. 

See,  also,  88  Cyc.  p.  1164. 

1302.  Aets  sr  oaalMioBa  of  •Mplorte  or 
othon. 
[a]  (Av».un) 

In  an  action  against  a  nilroad  company 

for  injury  to  a  horse,  the  complaint  alleged 


that,  while  the  horse  was  on  the  railroad 
track,  defendant's  servants,  riding  on  a  band 
car,  willfully  and  intentionally  frightened  the 
horse  by  making  loud  noises,  and  willfully  and 
intentionally  drove  him  along  the  track,  be- 
tween the  rails,  at  great  speed,  by  shouting  and 
rapidly  following  him  with  the  car,  to  a  cul- 
vert crossing  the  track,  into  which  he  fell,  and 
was  injured.  Held,  that  the  complaint  did  not 
state  a  cause  of  action  against  the  railroad 
company,  since  the  willful  acts  of  its  servants 
complained  of  were  not  shown  to  have  been  in- 
stigated by  or  committed  for  the  defendant,  or 
in  the  line  of  the  sen-ants'  duty. — Wabash  R. 
Co.  T.  LiQton,  60  N.  E.  313.  26  Ind.  App.  596. 

Fob  Cases  fboh  Othbb  States, 

See  41  Gent.  Dig.  R,  B.  H  902-809. 

8  393.  Aotitnu  for  injnrles. 

Waiver  of  privilege  of  excluding  testimony  as 
to  communications  to  physicians,  see  Wit- 
nesses, I  219. 

Fob  Cases  from  Other  States, 

See  41  Cent.  Dig.  R.  R.  fiS  1331-1392. 
See,  also,  33  Cyc.  pp.  1156-1160; 

S394.    Pleading 

Pleading  ownership  and  operation  of  road,  see 

ante,  8  268. 

[a]  (8np.  18M) 

A  complaint  in  an  action  against  a  rail- 
road company  for  negligently  running  OTer  a 
person  on  its  track  which  alleges  that  decedent 
"was  at  the  time  lawfully  on  said  railroad," 
etc.,  does  not  sufficiently  show  that  his  negli- 
gence did  not  contribute  to  his  injury.— Indian- 
apolis. P.  &  C  B.  Go.  T.  Eeely's  Adm'r,  23 
Ind.  133. 

[b]  (Snp.  1867) 

The  complaint,  in  an  action  against  a  rail- 
road company  to  recover  damages  for  iojnriea 
sustained  by  a  child  of  tender  years  from  a 
passing  locomotive,  charged  that  the  defendant 
in  a  "careless  and  wanton"  manner  ran  the  lo- 
comotive over,  etc.  Held,  that  the  word  "wan- 
ton" did  not  mean  "willful,"  and  added  no  force 
to  the  charge  that  the  act  was  done  in  a  "care- 
less" manner.— Lafayette  &  I.  B.  Co.  t.  Hnff- 
man,  28  Ind.  287,  92  Am.  Dec.  818. 

[c3     (Snp.  1ST4) 

A  complaint  against  a  railroad  company, 
alleging  that  the  plaintiff  was  on  the  track  of 
the  defendant's  road,  and.  without  any  warning 
to  him,  and  without  any  fault  on  bis  part,  the 
locomotive  was  negligently  run  against  him,  etc., 
is  substantially  good.  Snch  complaint  is  also 
good'  if  it  is  alleged  that  the  defendant  willfully 
and  purposely  and  with  great  force  ran  the 
locomotive  against  the  plaintiff.- Terre  Hants  & 
I.  B.  Go.  T.  Oiaham,  46  Ind.  239. 

[d]     (Sup.  1874) 

Where  the  facts  alleged  in  a  comidaint 
against  a  railroad  company  for  personal  injuries 
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show  that  the  plaintiff  was  guilt7  of  conttibn- 
tory  negligence,  tlie  comidalnt  is  bad,  aithough 
it  mar  allege  tliat  plaintiff  waa  fiM  from  fault 
-^efferaonvUle^  U.  &  I.  B.  Co.  T.  GoldBmitb.  47 
Ind.  43. 

M     (Sap.  1875) 

A  complalDt  against  a  railroad  company  to 
recover  damages  for  an  injury  to  tbe  person  of 
plaintiff,  a  child  of  seven  years,  caused  by  the 
negligence  of  tbe  defendant's  empIoydB  in  the 
course  of  their  employment,  which  fails  to  show, 
either  by  direct  averment  or  by  the  auction 
of  fac^  that  there  was  no  contributory  negli- 
gence, is  bad  on  demurrer.— niggina  t.  Jeffer- 
rsonville,  M.  &  I.  R.  Co.,  52  Ind.  110. 

[I]  (Sup.  U78) 
An  allegation  that  defendant  railroad  com- 
pany ran  its  train  "at  a  recklessly  and  grosely 
negligent  and  dai^erous  rate  of  speed  to  wit, 
-at  the  rate  of  40  miles  an  hour,"  in  violation  of 
-an  ordinance  limiting  the  rate  to  6  miles  an 
lionr,  does  not  sufficiently  charge  willful  In- 
jury—Pennsylvania Co,  V.  Sinclair,  02  Ind. 
301,  30  Am.  Bep.  185. 

[g]  (Sap.lSSS) 

A  complaint  allejdng  that  by  reason  of  a 
box  ear  being  in  the  highway  and  "in  its  then 
condition"  piaintifTs  horse  became  frightened 
was  not  bad  on  demurrer  as  failing  to  allege 
that  piaintifTs  horses  took  fright  at  the  car.— 
Cleveland,  C.  C.  &  I.  By.  Co.  v.  Wynant,  100 
Ind.  160. 

pi]    (8np.  18S6) 

Where  plaintiff's  complaint,  in  an  action 
against  a  railroad  company,  avers  generally 
that  the  injury  on  wbidi  the  action  is  based 
was  Inflicted  willfully,  and  without  fault  or 
negligence  on  plaintiffs  part,  and  then  proceeds 
to  state  specific  facts  from  which  it  is  apparent 
that  he  was  a  trespasser  and  was  negligent,  and 
that  the  act  of  the  company's  servants  was 
not  willful,  a  demurrer  to  the  complaint  is 
properly  sustained.— Ivens  v.  Cincinnati,  W.  ft 
M.  Ry.  Co.,  103  Ind.  27,  2  N.  B.  134. 

[1]  (S«p.  1886) 
In  actions  against  a  railroad  company,  to 
recover  damages  for  killing  a  person,  when 
the  pleading  notwithstaodingy  tbe  frequent  use 
of  the  words  "purposely"  and  "willfully,"  does 
not  charge  that  the  defendant  purposely  or  will- 
fully killed  the  intestate,  or  punM»ely  or  will- 
fully ran  the  train  upon  him,  or  caused  it  so 
to  be  ran  upon  him,  the  allegations  amount  to 
no  more  than  a  charge  of  killing  dirough  neg- 
ligence.—Chicago  ft  B.  I.  B.  Co.  T.  Hedges,  105 
Ind.  398,  7  N.  B.  801. 

Ul  (8«p.UST) 
A  CMuplaint  for  damages  for  personal  in- 
jury received  through  being  run  over  on  a  rail- 
road track,  which  does  not  allege  that  the  plain- 
tiff waa  free  from  negligence,  must  show  that 
the  Injurious  acts  were  purposely  and  Intention- 
alty  committed  with  design  to  injure,  or  that 


tliey  were  oommltted  under  sudi  circumstances 
as  that  the  natural  and  probable  consequence 
thereof  would  be  to  produce  injury;  and  the 
mere  recital  that  the  acts  were  done  "caielessly 
negligently,  wantonly,  and  willfully"  is  insuffi- 
dent— Louisville.  N.  A.  &  C.  By.  Co.  v.  Ader, 
110  Ind.  376, 11  K.  B.  437. 

[k]    (Sap.  1889) 

A  complaint  alleging  that  defendant  had 
constructed  its  railroad  upon  a  highway,  and 
had  dug  aa  excavation  therein,  and  piled  tbe 
dirt  along  the  sides  thereof,  making  embank- 
ments 9  feet  high  for  tiie  distance  of  ICO 
yards,  leaving  no  way  for  peisona  to  pass,  ex- 
cept upon  the  embankments,  with  the  track  be- 
tween ;  and  that  i^intiff  was,  while  lawfnily 
riding  along  the  hi^way,  thrown  from  laer 
horse  and  injured,  on  account  of  defendant's 
neglect  to  restore  the  bl^way  to  its  former 
state,  and  on  account  of  tlw  neglect  of  d^end- 
ant's  servants,  after  seeing  tier  idtuation,  to 
stop  their  hand  car  to  prevent  her  hone  from 
becoming  frigbtened-Js  sufficient  on  demurrer 
to  show  negligence  on  the  part  of  defendant— 
Evansville  ft  T.  H.  B.  Go.  t.  Crist,  116  Ind. 
446,  10  N.  B.  810^  0  Am.  St  Bepk  S66,  2  U  B. 
A.  450. 

P]    (Sap.  issa) 

In  an  action  against  a  railroad  company 
for  personal  injuries,  where  the  complaint 
charges  defendant  with  negligence,  bnt  uses  the 
qualiOcations  "wanton,"  'Svillful,"  and  "with 
the  lotenti<m  to  injure  plaintiff,"  the  gravamen 
of  the  action  is  simple  negligence,  and  the  com- 
plaint states  a  good  cause  of  action.— Cleveland, 
C,  C.  ft  I.  By.  Co.  V.  Asbury,  120  Ind.  2S9, 

22  N.  B.  14a 

[m]  (S«*.18M) 

A  willful  killing  Is  not  charged  1^  a  com- 
plaint alleging  that,  while  decedent  waa  walk- 
ing along  tbe  atree^  defendant  unlawfully,  care- 
lessly, and  willfully  ran  one  of  its  locomotives 
and  trains  over  him  and  killed  him,  and  that 
said  willful,  careless,  n^Ugent,  and  nnlawfol 
act  of  defendant  consisted  in  its  running  tbe 
train  along  the  street  at  a  hl^  rate  of  speed, 
and  without  rin^ng  the  bell.  In  violation  of  an 
ordinance;  as  no  facts  or  circumstances  are 
averred  from  which  it  can  be  aaid  that  d^eod- 
ant's  servants  knew  that  decedent  was  <hi  the 
track,  or  that  the  use  of  the  street  was  waA 
that  the  act  of  running  the  train  in  tlut  man- 
ner showed  a  reckless  disregard  of  life.— Sherfey 
V.  BvansviUe  ft  T.  H.  B.  Co..  121  Ind.  427, 

23  N.  B.  273. 

[O]    (Sap.  1891) 

The  complaint  in  an  action  aicaiost  a  rail- 
road company  for  negligently  blowing  the  whis- 
tle and  allowing  steam  to  escape  from  its  en- 
gine, whereby  plaintiff's  horse  was  frightened, 
alleged  that  plaintiff  was  riding  along  a  street 
which  was  parallel  to  defendant's  track,  near 
its  intersection  with  another  street;  that  the 
horse  was  gentle,  and  plaintiff  was  not  guilty 
of  any  negligence,  but  was  using  all  diliftence 
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to  manage  bis  horse  well  and  to  avoid  any  ac- 
ddent;  that  defendant's  servants,  who  were  in 
diaiSe  of  a  locomotiTe  engine  on  sncb  track, 
well  knowing  that  plaintiff  was  on  the  highway, 
**M>  carelesslr  ran  and  managed  the  said  locomo- 
tiTe mgine  as  to  cause  and  suffer  i^  the 
blowing  of  its  whistle,  the  blowing  off  of  its 
steam,  and  suffering  its  steam  to  escape  from 
it.  to  make  loud  and  aunsual  noises,  and  thns 
frighten  the  horse  which  the  plaintiff  was  rid- 
ing, and  causing  him  to  become  unmanageable, 
and  to  tiins  throw  this  plaintiff,"  etc.  Held, 
tbat  the  complaint  stated  facts  sufficient  to  con- 
stitate  a  cause  of  action.— Indianapolis  Union 
R7.  Co.  T.  Boettcher,  181  Ind.  82,  28  N.  B.  561. 

A  complaint  alleging  "tbat  the  said  de- 
fendant, by  Eta  agentB  and  servantB,  well  hncnr- 
ing  that  the  plaintiff  was  passing  along  said 
street  and  highway,  and  not  regarding  its  duty 
in  that  respect,  bat  intending  to  injure  the 
plaintiff,  and  do  tbat  which  would  t«8ult  in  bis 
injury,  so  purposely,  willfully,  and  recklessly 
ran  and  managed  its  locomotive  engine,  which 
was  upon  said  switch  and  side  track,  as  to 
ranse  it,  by  the  blowing  of  its  whistle  and 
the  blowing  off  of  its  steam,  to  make  loud  and 
unusual  noises,  and  thus  to  frighten  the  horse," 
sufficiently  charged  a  ndllful  injury.— Id. 

[o]    (Svp.  UK) 

In  an  action  against  a  railroad  company 
for  personal  injury,  it  must  affirmatively  appear 
from  the  complaint  that  the  Injured  party  was 
free  from  contributory  negligence,  and  the  best 
formula  for  the  expression  of  that  fact  is  the 
general  averment  that  the  injured  party  was 
himself  without  fault.— Ft  Wayne,  C.  &  L.  R. 
Co.  T.  Gruff,  132  Ind.  13,  31  N.  E.  4«0;  Penn- 
liylvania  Go.  t.  Horton,  132  Ind.  189,  31  N.  E. 
■13. 

[p]     (Svp.  1S93) 

In  an  action  against  a  railroad  com- 
pany for  personal  Injuries  caused  by  falling 
into  an  unguarded  excavation  adjoining  de- 
fendant's track  in  a  dty,  it  is  not  neeesaary  to 
state  In  the  complaint  that  plaintiff  was  igno- 
rant of  the  existence  of  the  ditch,  whure  it  la 
alleged  tbat  defendant  was  negligent  and 
plaintift  was  without  fault.— Ohio  &  M.  Ry. 
Co.  T.  Levy,  134  Ind.  343,  32  N.  E.  815,  34 
N.  E.  20. 

[41  <App.lS93) 
A  complaint  by  a  widow,  as  executrix  of 
her  deceased  husband,  alleged  that  defendant 
railroad  company  negligently  ran  its  train  at 
the  rate  of  40  miles  an  hour,  contrary  to  a 
city  ordinance;  that  deceased,  while  walking 
on  defendant's  track,  which  ran  along  a  street, 
Aoi  looking  and  listening,  was  so  suddenly  con- 
fronted by  the  approaching  train  that  he  lost 
his  presence  of  mind  and  was  unable  to  escape. 
Hdd,  that  the  complaint  did  not  affirmatively 
.fihow  that  deceased  was  negligent— Pittsburgh, 
C,  C.  &  St.  L.  Ry.  Go.  v.  Bennett,  9  Ind.  App. 
82,  35  N.  E.  1033. 


Nor  was  a  further  paragraj^  alleging 
that  the  train  was  run  at  an  unusual  rate  of 
8^»eed;  that  defendant  failed  either  to  have  a 
watchman  at  the  crosdng,  or  to  give  any  rig* 
nal;  and  that  deceased  looked  and  listened  In 
time  to  have  escaped  from  a  train  moving  in 
the  usual  way,  and  at  the  cnstomary  rate  at 
speed,— subject  to  demurrer. — Id. 

[r]  (App.  tS90  « 
A  complaint  alleging  that  the  engineer, 
recklessly  and  willfuliy,  with  knowledge  of  de- 
cedent's unconsciousness  of  the  danger,  and 
without  regard  for  consequences,  ran  his  en- 
gine over  decedent,  states  a  cause  of  action, 
whether  decedent  was  a  trespasser  or  not— 
Pittsburgh,  C.,  G.  &  St.  L.  Ry.  Go.  T.  Judd 
10  Ind.  App.  213,  3G  N.  E.  775. 

[s]  (Sap.  1886) 
Where  one  placed  in  peril  of  a  moving 
train  by  his  own  negligence  is  injured,  a  com- 
plaint to  recover  for  such  injury,  as  for  wanton 
recUessnesB,  in  that  the  engineer,  knowing  of 
plaintiff's  peril,  failed  to  atop  the  train,  must  al- 
lege that  the  train  could  have  been  stopped  In 
time  to  avoid  the  injury.— Evans  t.  Pittsburgh, 
G.,  C.  &  St  U  Ry.  Co.,  142  lad.  264,  41  N. 
E.  537. 

An  averment  In  a  complaint  for  injuries 
from  a  railroad  train,  that  a  brakeman  saw 
plaintifTs  peril,  and  "immediately  signaled  the 
engineer  to  stop  the  train,"  is  not  a  suffident 
allegation  tbat  the  engineer  knew  of  plaintiff's 
peril  to  render  the  railroad  company  liable  on 
the  ground  of  wanton  negligence  in  failing  to 
stop  its  train. — Id. 

[t]    (App.  1893) 

In  an  action  against  a  railroad  company 
for  the  death  of  plaintifTs  minor  son,  a  com- 
plaint alleging  that  be  was  walking  on  defend- 
ant's track  at  a  place  where,  for  20  years,  de- 
fendant had  permitted  persons  to  travel  on 
foot,  but  which  was  a  considerable  distance 
from  any  highway,  street  or  alley,  and  was 
killed  by  the  tender  of  an  engine  which  was 
backing  at  an  unlawful  rate  of  speed,  without 
ringing  the  bell  and  without  a  watchman,  as 
required  by  law,  but  failing  to  allege  that  the 
boy  went  on  the  tra''k  by  defendant's  invita- 
tion, or  that  defendant  conld,  by  the  use  of  rea- 
sonable diligence,  have  discovered  him  and 
avoided  the  accident  or  that  children  were  in 
the  habit  of  walking  on  or  along  the  track,  with 
defendant's  knowledge,  or  that  defendant  knew 
that  children  were  likely  to  expose  themselves 
to  danger  by  going  on  the  right  of  way  at  that 
place,  is  demurrable. — Cleveland,  C.,  C.  &  St. 
L.  Ry.  Co.  V.  Adair,  12  Ind.  App.  560,  89  N. 
E.  672,  40  N.  E.  822. 

[n]    (App.  im) 

The  complaint  alleged  that  deceased,  a 
child  14  jf^rs  old,  of  ordinary  intelligence,  was 
aircnstomed,  with  the  public,  to  cross  defend- 
ant's tracks,  between  certain  street  crossings, 
with  the  knowledge,  permission,  and  license  of 
defendant;   that  desiring  to  cross  the  tracks 
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when  a  Iod^  train  of  can  had  been  itanding 
tbereon,  extendins  across  the  street  crossing  for 
an  unreasonable  leoRth  of  time,  be  undertook  to 
pass  under  and  between  two  cars;  that  sudden- 
ly, without  wa^-ning,  the  train  was  violently 
started,  by  which  the  boy  was  killed.  Held, 
that  the  facto  alleged  were  insufficient  to  charge 
the  railway  company  with  negligence. — Hall  t, 
Cleveland,  C,  C.  &.  St.  L.  Ry.  Co.,  15  Ind.  App. 
496,  44  N.  E.  489. 

[T]     (App.  1897) 

Id  an  action  for  injnries  caused  by  the 
derailment  of  a  car  loaded  with  railroad  ties, 
one  of  which  stmck  plaintiff,  the  complainant 
showed  that  he  was  injured  while  more  than  15 
feet  from  the  track,  and  while  trying  to  run 
further  from  it,  and  alleged  that  the  iubabitaots 
of  the  towa  were  accustomed  to  walk  in  the  vi- 
cinity of  the  tracks,  all  of  which  defendant  and 
its  servants  well  knew,  and  that  he  was  with- 
out fault.  It  did  not  aver  that  he  was  on  de- 
fendant's track  or  right  of  way.  Held,  that 
there  was  nothing  inconsistent  in  the  averment 
of  particular  facts  and  the  general  averment  of 
freedom  of  fault  on  plaintiffs  part— Louisville, 
N.  A.  &  C.  Ry.  Co.  V.  Downey*  16  Ind.  App. 
140,  47  N.  E.  494. 

[VT]   (Snp.  1898) 

A  complaint,  in  an  action  against  a  railway 
company,  which  alleges  that  it  "carelessly,  neg- 
ligently, recklessly,  and  without  any  necessity 
whatever"  caused  the  whistle  of  a  locomotive  to 
be  blown,  thereby  frigbteafng  plaintifTs  team, 
causing  it  to  run  away,  and  injuring  plaintiff 
sufficiently  states  the  negligence  complained  of 
as  against  a  demurrer.— Rogers  v.  Baltimore  & 
O.  B.  W.  Ry.  Co.,  49  N.  £.  468,  lOO  Ind.  897. 

[w]     (SvP.  1898) 

A  complaint  charging  a  willful  kilting  by 
a  railway  company's  servants  of  one  walking 
acfMS  a  high  trestle  does  not  sufficiently  set 
forth  a  cause  of  action  which  states  that  the 
engineer  saw  deceased  when  2,000  feet  away, 
and  he  was  trying  to  get  off  the  trestle,  and 
had  about  100  feet  to  go,  the  train  running 
1,000  feet  of  that  distance,  at  25  miles  an  hour, 
but  not  stating  how  fast  it  ran  the  last  part  of 
the  distance  of  about  40  rods,  aud  how  fast  it 
ran  when  the  engine  struck  him,  or  at  what 
point  the  peril  of  deceased  became  reasonably 
manifest,  or  at  what  point  the  engineer  failed 
to  make  every  possible  effort  to  stop  the  engine, 
he  having  the  right  to  continue  the  presumption 
that  deceased  would  get  off  the  trestle  until  the 
point  making  it  perilous  to  continue  was  reach- 
ed.—Ullrich  V.  Cleveland,  C,  C.  &  St  L.  Ry. 
Co.,  51  N.  E.  95,  151  Ind.  358. 

[WW]    (Sup.  1899) 

An  allegation  that  defendant,  a  railroad, 
negligently  and  carelessly  permitted  a  heavy 
iron  pin  to  be  placed  and  to  remain  on  the  ten- 
der of  Its  engine,  so  that  it  was  thrown  off 
against  plaintiff  hy  the  speed  of  the  train,  is 
not  demurrable  as  not  setting  forth  the  specific 


acts  of  negligence.— Cleveland,  C->  C.  &  St.  U 
Ry.  Co.  V.  Berry,  63  N.  B.  415,  162  Ind.  OOT, 
46  L.  B.  A.  83. 

[Z]    (App.  1899) 

A  complaint  for  the  death  of  a  child,  al- 
leging tlut  defendant's  engineer  could  have  seen 
the  child  on  the  track  if  be  bad  looked,  but  that 
he  negligently  failed  to  see  her;  that  he  was 
carelessly  and  recklessly  running  the  engine  at 
an  unlawful  rate  of  speed,  and  by  reason  there- 
of was  unable  to  control  the  train,  and  stop 
it,  on  seeing  the  child;  and  that  she  was  will- 
fully, recklessly,  and  negligently  killed, — is  based 
on  the  theory  of  negligence,  and  not  of  vriil' 
fulness.— Dull  v.  Cleveland,  C.  C.  &  St.  U  By. 
Co..  62  N.  E.  1013,  21  Ind.  App.  571. 

tzzl   (App.  IMS) 

Allegations  showing  that  defendant's  trsin 
ran  through  a  town,  at  a  high  rate  of  speed* 
without  any  headlight,  and  giving  no  signally 
hut  shows  that  plaintiff's  Injuries  were  not  in- 
flicted by  reason  of  such  negligence,  add  noth- 
ing to  the  complaint.— Chicago  I.  &  L.  Ry.  Cow 
T.  Thrasher,  85  Ind.  App.  58,  73  N.  B.  829. 

W    (App.  1906) 

A  complaint  \eld  to  sufficiently  show  that 
plaintiff  was  on  the  track,  not  through  bare  toK 
erance  of  the  defendant,  but  under  circumstanc* 
es  which  placed  on  defendant  the  duty  not  to 
Injure  plaintiff  through  negligence  on  the  part 
of  the  operatives  of  trains.— Wabash  R,  Co.  r. 
Erb.  73  N.  E.  939.  36  Ind.  App.  650,  114  Am. 
St.  Rep.  892. 

[TTl    (Sop.  1907) 

A  complaint  In  an  action  for  InjnHes  caus- 
ed by  the  operation  of  a  railroad  alleged  that 
defendant  knowingly  and  negligently  maintained 
and  operated,  at  the  place  of  accident,  a  switch- 
ing device  that  was  extremely  dangerona,  par- 
ticularly to  children  passing  along  or  sctobs 
the  railroad  track  at  that  point,  in  this:  that 
the  space  between  the  throw  rail  of  the  switch 
and  the  west  rail  of  the  main  track  was  not 
blocked,  but  left  open  In  snch  a  manner  that 
persons  crossing  the  track  at  that  point  were 
liable  to  get  their  feet  fastened  therein,  and 
further  alleged  that  the  engine  aud  cars  conld 
have  been  stopped  at  any  time  within  a  space 
of  30  feet,  but  defendant's  employ^,  knowing 
the  dangerous  condition  of  the  place  and  the 
custom  of  children  to  pass  over  the  same,  neg- 
ligently failed  to  keep  watch  of  the  track  ahead 
of  the  backward  moving  train  and  so  ran  the 
cars  toward  and  over  plaintiff.  HeU,  that  the 
complaint  was  sufficiently  specific.— Pittsburgh, 
C,  C.  &  St.  L.  Ry.  Co.  T.  Simons,  168  Ind.  333^ 
79  N.  B.  911. 

W     (App.  1908) 

In  an  action  against  a  railroad  for  tbo 
death  of  an  employ^  of  a  manufacturing  com- 
pany,  struck  by  a  train  on  a  spur  track  lead- 
ing into  a  building  of  the  company  while  at 
work  on  the  track,  the  complaint  charged  that 
defendant  negligently  backed  its  locomotive  over 
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the  apar  track  and  ioto  the  bailding  and  failed 
to  give  any  warning  before  entering  it,  and  that 
defendant's  brakeman  when  at  a  distance  of 
100  feet  from  decedent,  knowing  bis  ignorance 
of  the  approach  of  the  cars  which  were  moving 
slowly,  failed  to  signal  pr  otherwise  notify  the 
engineer  to  stop  in  time  to  avoid  injnry,  but 
did  not  allege  that  the  brakeman  by  signais 
could  have  stopped  the  train.  The  complaint 
■lao  alleged  that  from  the  noise  of  the  machin- 
ery in  the  building  decedent  could  not  hear  the 
approach  of  the  iocomiog  cars  in  time  to  avoid 
the  collision,  but  did  not  allege  that  defendant 
knew  that  the  machinery  in  the  building  was 
making  a  noise  likely  to  prevent  decedent  from 
hearing  the  train.  It  did  not  allege  that  de- 
fendant was  not  rightfully  upon  the  track,  or 
that  it  was  using  it  for  any  other  purpose  than 
that  for  which  It  was  conatrocted  or  in  any  oth- 
er than  the  ordinary  way;  nor  did  it  allege 
any  facts  from  whidi  it  could  be  aaid  as  a  mat- 
ter of  law  that  the  handling  of  the  locomotive 
and  cars  aa  stated  vonld  likely  be  attended  with 
a  danger  which  should  have  been  foreseen  by  a 
reasonably  pmdent  person,  and  guarded  against 
by  stopping  the  can  or  ringing  the  bell  or  blow- 
ing the  whistle.  Beldi  that  the  complaint  did 
not  state  a  cause  of  action  against  defendant.— 
Lake  Erie  ft  W.  Ry.  Co.  t.  Bray,  42  Ind.  App. 
48,  84  N.  E.  1004. 

In  an  action  against  a  railroad  for  death 
by  being  struck  by  a  train,  the  complaint  show- 
ed that  decedent  saw  the  train  before  it  reached 
him  and  undertook  to  climb  upon  a  platform 
adjacent  to  the  track  on  which  tbe  train  passed, 
and.  failiog  in  his  attempt,  took  a  position  be- 
tween the  platform  and  track  and  was  injured 
by  coming  in  contact  with  the  third  car  of  the 
train,  which  was  wider  than  the  first  two  cars 
which  had  passed  him  in  safety,  but  the  com- 
plaint did  not  show  that  defendant  was  aware 
of  decedent's  danger  in  time  to  have  stopped 
Uie  cars  so  as  to  avoid  the  injury.  Held,  that 
the  facts  alleged  were  not  sufficient  to  bring  the 
case  within  the  doctrine  of  tbe  last  clear  chance. 
—Id. 

lu]  (Ap».ua) 

A  complaint  alleged  that  a  switch  ran  past 
the  oflSce  of  the  factory  In  which  plaintiff  work- 
ed, and  that  he  and  other  employ^  had  to  pass 
through  the  office  every  morning,  and  were  com- 
pelled to  pass  over  It,  that  his  employer  did  not 
allow  the  railroad  to  move  ears  thereon  during 
wOifeing  hours,  but,  knowing  that  the  employes 
were  passing  over  the  switch  at  the  usual  tlme,^ 
it  ran  its  engine  into  tbe  factory  yard  and  neg- 
ligently failed  to  notify  him  and  other  employ^ 
that  it  Intended  to  move  cars  thereon  before 
tbey  crossed  the  track,  and  negligently  ran  its 
engine  at  high  speed  and  with  unnecessary  force 
i^iost  cars  between  which  plaintiff  was  pass- 
ing and  Injured  falm.  Held,  that  tbe  company's 
demurrer  to  the  complaint  was  properly  over- 
mled,  and  Its  motion  in  arrest,  based  on  Insuf- 
fidency  of  the  complaint,  was  also  properly  de- 


nied.—Chicago  ft  E.  I,  Ry,  Co.  V.  Hendriz,  43 
Ind.  App.  411,  87  N.  B.  668. 

Foe  Cases  fbom  Otheb  States, 

Seb  41  Gent.  Dig.  R.  R.  H  1881-1838. 

See,  also,  33  Cyc  p.  1166. 

{  30S.    Issues,  proof,  and  Tarianoe. 

[s]  (Snp.  18ST) 
A  complaint  alleging  that  the  deceased  was 
killed  while  walking  on  tbe  track  belonging  ex- 
clusively to  the  railroad  copipany  by  the  will- 
ful wrong  of  the  servants  of  the  company,  will 
not  admit  evidence  tfaat  the  place  where  the 
accident  occurred  was  one  which  the  company 
had  licensed  the  public  to  use.— Palmer  v.  Chi- 
cago, St  L.  ft  P.  m  Co.,  112  Ind.  250,  14  N. 
E.  70. 

lb]    (App.  18»1) 

In  an  action  against  a  railroad  company 
for  the  death  of  a  child  run  over  on  Its  tracks, 
and  which  the  engineer  testifies  he  first  saw 
when  200  yards  <a[,  and  when  it  was  in  tbe 
weeds  along  the  trad,  eWdence  that  tbe  engi- 
neer's ught  was  defective,  and  that  it  was  neg- 
ligence to  permit  weeds  to  grow  so  near  the 
track,  cannot  be  considered,  In  the  absence  of 
any  allegations  in  regard  thereto  in  the  com- 
plaint—Pennsylvania Co.  T.  Davla,  4  Ind.  App. 
51,  29  N.  E.  425. 

fc]     (App.  1907) 

Where,  in  an  action  against  a  railroad  for 
injuries  to  a  person  in  a  public  street  struck  by 
a  mail  pouch  thrown  from  a  rapidly  moving 
train,  the  coiDpIaint  alleged  that  for  more  than 
two  years  it  had  been  the  custom  of  the  railroad 
to  permit  bags  of  mail  to  be  thrown  from  trains 
while  in  motion,  and  thereby  subject  persons  on 
a  street  to  great  hazard  of  life,  proof  of  the 
throwing  off  of  mail  sacks  by  postal  clerks  at 
other  points  than  the  particular  spot  where 
plaintiff  was  struck  was  admissible.— Pittsburgh, 
C,  C.  ft  St.  L.  Ry.  Co.  v.  Warram,  42  Ind. 
App.  179,  82  N.  E.  934,  SI  N.  E.  356. 

Fob  Cases  from  Otheb  States. 

See  41  Cent.  Diq.  R.  R.  gg  1339,  1340. 
See,  ako,  38  Oyc.  p.  11.57. 

1 396.    Prosuiptloms  »ad  bvrdui  of 

proof. 

As  to  ownership  and  operation  of  road,  see 
ante,  S  270. 

[a]  (8WP.189S) 
Where  tbe  evidence  shows  that  one  killed 
by  a  train  conid  haVe  seen  it  in  time  to  avoid 
the  accident,  If  be  had  looked,  th^  law  will  aa- 
same  that  he  did  actually  so  see  It— Lamport  t. 
Lake  Shore  ft  M.  S.  R.  Co..  142  Ind.  269,  41 
K.  E.  586. 

In  an  action  for  wrongful  death  of  a  per- 
son while  walking  on  a  railroad  track,  the  bur- 
den is  on  his  administrator  to  show  that  he  was 
in  the  exercise  of  due  care  at  tbe  time,  though 
be  had  a  right  to  use  the  track  for  the  purpose 
in  question.- Id. 
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tb]    (Sop.  1908) 

Where  a  person,  in  crossing  a  railroad 
track,  is  Injared  by  a  collision  with  a  train,  the 
fault  la  prima  fade  his  own. — Pittsburgh,  C, 
C.  ft  St  li.  Ry.  Co.  T.  Seiven,  67  N.  B.  680, 
70  N.  E.  133.  162  Ind.  234. 

Fob  Cases  nox  Otbeb  States. 

See  41  Ceett.  Dig.  B.  B.  ff  1341-1343, 
1857. 

See,  also,  83  Gyc  p.  1157. 

S  307.           AdmisalblUtr  of  erldeBoe. 

Admissions  as  evidence,  see  Evidence,  |S  208, 
246. 

Scope  of  avidence  la  rebntta),  we  Tbial,  %  62. 

[«]    (Sap.  187S) 

In  an  action  against  a  railroad  for  injury 
caused  by  negligence  in  running  a  train  in  a 
city,  an  ordinance  regulating  the  running  of 
trains  in  the  city,  ttielr  speed,  the  ringing  of 
the  bell,  etc.,  may  be  shown  In  evidence,  to- 
gether with  the  violation,  as  a  matter  to  be  con- 
sidered in  deciding  the  question  of  negligence.— 
St  Louis  ft  8.  E.  By.  Ca  T.  •Mathias,  00  Ind. 
65. 

[b]     (Sop.  1878) 

Since  a  railroad  company  may  be  liable  for 
the  willful  acts  of  its  employes  iu  killing  a  per- 
son walking  upon  its  trade,  their  conduct  in 
the  management  of  the  train  may  t>e  given  in 
evidence  as  tending  to  show  that  the  injury  was 
willful,  and  purposely  inflicted.— Indianapolis 
ft  y.  B.  Co.  V.  McClaren,  62  Ind.  666. 

[cj    <Sa».  1891) 

In  an  action  against  a  railroad  company 
for  negligently  blowing  the  whistle  and  allow- 
ing steam  to  escape  from  its  engine,  whereby 
plaintiffs  horse  was  frightened,  thereby  iojur^ 
ing  plaintiff,  plaintiff  was  properly  allowed  to 
show  that  the  horse  had  been  used  since  the 
accident,  and  had  acted  all  right;  the  purpose 
of  such  testimony  being  to  prove  the  gentleness 
«f  the  horse.— Indianapolis  Union  Ry.  Coi  y. 
Boettcher,  131  Ind.  82,  28  N.  E.  S51. 

[d]    (»«p.  1904) 

In  an  action  against  a  railroad  company, 
plaintiff  alleged  that  defendant  negligently  mov- 
ed certain  cars  which  had  been  standing  on  a 
side  track,  and  on  which  plaintiff's  decedent  and 
other  persons  were  sitting  and  standing,  watch- 
ing a  sale  of  horses  in  an  adjoining  stockyard. 
Held,  that  evidence  that  a  sale  of  horses  at  the 
same  place  on  a  former  occasion  attracted  boys 
and  men  to  that  vicinity  was  not  admissible  to 
Hhow  that  the  railway  company  had  notice  that 
any  one  was  on  the  cars. — Jordan  v.  Grand 
Rapids  ft  I.  Ry.  Co..  70  N.  B.  BS4,  162  Ind. 
464,  102  Am.  St  Rep.  217. 

M    (Sap.  1907) 

In  an  action  for  injuriee  to  plaintiff  caused 
by  being  ran  over  by  one  ot  defendant's  trains 
while  his  foot  was  eanght  in  a  switch  in  which 
it  became  fastened  while  he  was  attempting  to 


cross  its  tracks  at  a  place  where  he  bad  a  right 
to  cross,  the  action  of  the  trial  court  in  pe^ 
mitting  a  question  to  be  asked  plaintiff  u  to 
whether  be  could  have  got  acroes  the  track  vben 
he  started  acroes  before  the  train  got  there,  if 
his  foot  had  not  caught,  to  which  he  answered 
in  the  affirmative,  was  not  reversible  error  in 
the  absence  of  any  evidence  tending  to  show 
that  plaintiff  was  guilty  of  contributory  negli- 
gence, since  It  was  not  a  crossing  case  and 
plaintiff  was  not  attempting  to  cross  the  track 
in  front  of  an  approaching  train,  taking  a  chance 
of  crossing  before  the  train  came.— Pittsburgh, 
C.  G.  ft  St  L.  Ry.  Co.  t.  Simoni^  168  Ind. 
333,  79  N.  B.  911. 

Fob  Cases  feoh  Otheb  States. 

SEE  41  Cent.  Dio.  B.  B.  H  1S44-13SBl 
See,  also,  38  Cyc.  p.  1157. 

8  398.           SvflolMMy  of  oridomM. 

[&}    (Sap.  18T1) 

In  an  action  against  a  railroad  company 
for  negligently  causing  the  death  of  A.,  it  ap- 
peared from  the  evidence  that  A.  and  others  in 
the  employment  of  a  union  railway  company 
were  at  work  at  a  certain  point  on  the  railroad 
track  of  said  union  company  over  whidi  tralni 
could  pass  at  that  point;  that  a  train  of  cars 
owned  and  run  by  defendant  was  backing  it 
the  time;  that  the  bell  of  the  locomotive  wu 
ringing;  that  there  were  four  or  five  cars  in 
the  train  and  no  method  of  communicating  with 
the  engineer  from  the  rear  of  the  train,  nor  wu 
there  any  brake  in  working  order  on  the  car 
farthest  from  the  locomotive,  although  a  brake- 
man  was  on  the  rear  end  of  the  car,  the  loco- 
motive being  at  the  other  end  of  the  train,  nor 
was  any  person  in  advance  of  the  train  to  warn 
others  of  its  approach.  The  locomotive  was  in 
charge  of  the  fireman;  the  engineer  being  ab- 
sent to  procure  a  drink.  Tbe  other  persons  em- 
ployed with  B.  at  work  on  the  track  stepped 
off,  and  some  one  called  to  him  "Look  out," 
when  B.,  instead  of  stepping  back,  stepped  for- 
ward, and  was  struck  and  killed.  Held,  that 
such  evidence  was  suffident  to  sustain  a  finding 
against  the  railroad  company.— Indianapolis,  B. 
ft  W.  I^.  Co.  T.  Carr,  35  Ind.  610. 

[b]  (APP.1S91) 

A  child  20  months  old  escaped  from  Its 
home,  went  upon  a  railroad  track,  and  was  kill- 
ed by  a  train.  The  engineer  testified  that  when 
about  200  yards  distant  be  saw  the  child  In 
the  weeds  bordering  the  track,  and  immediate- 
ly shut  ott  steam,  reversed  tbe  engine,  and 
sanded  the  track,  bnt  that  tbe  cfalM  crawled  on 
tbe  rail  before  he  readied  it  The  train  was 
runniiv  about  40  miles  an  hour,  and  coald  not 
have  been  stopped  in  less  than  400  yards.  Hm 
direct  distance  from  the  weeds  to  tbe  track  was 
■even  feet,  bnt  there  was  an  interv«ilng  ditch 
two  feet  deep.  Further  hack  was  a  bridge  across 
the  ditch,  bnt  tbe  evidence  Mled  to  show  which 
route  the  child  UmA.  The  dilld  coaU  walk, 
but  was  slow  in  ita  movements,  and  babitoaliy 
crawled  over  obetades.  Two  witnesses  familiar 
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witb  id  moremeiita  testified  that  it  voaM  have 
nqniKd  between  two  and  tliree  minutes  to 
cnwl  from  the  weeds  to  the  track.  There  was 
evidence  that  while  so  doiog  it  might  have  been 
aeen  at  a  distance  of  700  yards.  Held,  that 
titm  was  not  raflteient  eridence  of  negligence 
to  rapport  a  verdict  against  the  railroad  com- 
pany.—Pennsylvania  Co.  V.  Davis,  4  Ind.  App. 
51,  20  y.  E.  425. 

[el  (A»p.  1S»6) 
Id  an  action  for  the  death  of  a  deaf  adult 
ran  over  by  defendant's  train  while  walking  on 
its  track  located  on  a  street,  the  evidence  show- 
fd  that  the  train  was  running  at  an  unlawful 
tpeed;  that  the  engineer  gaw  deceased  on  the 
trade,  with  his  back  to  the  train,  and  kept  his 
eyes  constantly  on  blm,  while  going  over  2,700 
feet,  and  saw  that,  although  the  bell  was  rung 
and  the  whistle  sounded,  deceased  gave  no  heed; 
tbit  two  men  within  the  plain  range  of  the  en- 
gineer's vision  were  making  signals  to  attract 
deceased's  attention;  and  that  the  engineer 
made  no  effort  to  check  the  speed  of  the  train 
nntil  he  was  within  40  feet  of  deceased.  Betd, 
that  the  foots  anthorized  the  jury  to  find  that 
the  killing  was  willful,  thoiu^h  the  engineer  de- 
nied that  he  intended  to  kill  the  man  or  mn 
orer  him.— Lake  Erie  &  W.  R.  Co.  v.  Brafford, 
IS  Ind.  App.  C55,  43  N.  E.  882,  44  N.  E.  551. 

141    (Sap.  ]8») 

In  an  action  for  injury  caused  by  an  iron 
via  being  thrown  from  the  tender  of  a  passing 
train  by  its  speed,  a  verdict  for  plaintiff  is  not 
Biutained  where  the  evidence  does  not  show  that 
the  pin  was  on  the  tender  in  a  position  from 
which  a  reasonably  prudent  person  would  an- 
ticipate that  it  might  be  thrown  out  by  the 
speed  of  the  train,  or  that,  if  it  were  in  a  dan- 
gerous place,  defendant  knew,  or  might  by  the 
exercise  of  reasonable  diligence  have  known,  of 
it  in  time  to  obviate  the  risk.— Cleveland,  C, 
C.  ft  8t  L.  By.  Co.  v.  Berry,  S3  N.  B.  415, 
152  Ind.  607,  46  L.  R.  A.  33. 

fe]    (Sap.  1907) 

Where  decedent  was  assisting  in  loading  a 
flat  car  with  poles  for  Hhipment  by  his  employer, 
and  some  one  nearby  shouted  an  alarm  to  stop 
an  approaching  train,  and  decedent  left  his 
place,  and  went  around  the  car  to  a  point  where 
he  could  see  the  train,  and  while  there  was 
killed,  the  jury  could  presume,  in  the  absence 
of  evidence  as  to  why  he  went  around  the  car, 
that  he  did  so  through  a  aense  of  duty  to  assist 
in  any  emergency  that  might  arise.— Chicago, 
I.  ft  L.  Ry.  Co.  V.  Prit«hard,  168  Ind.  SOS.  70 
N.  E.  508.  81  N.  B.  78,  9  L.  R.  A.  (N.  S.)  857, 
transferred  from  appellate  court,  30  Ind.  App. 
701,  78  N.  B.  1014. 

[I]    {App.  1907) 

Where,  in  an  action  against  a  railroad  com- 
pany for  injuries  to  a  pcfBon  in  a  public  street 
struck  by  a  mail  pouch  thrown  from  a  rapidly 
moving  train,  the  complaint  alleged  that  for 
more  than  two  years  it  had  been  the  custom  of 


the  company  to  Imowingly  permit  large  bags  of 
mail  to  be  thrown  from  the  trains  by  mail  clerks 
while  the  trains  were  in  rapid  motion,  it  was 
essential  to  a  recovery  to  show  that  it  was  the 
cnstwn  to  throw  the  mail  where  It  waa  liable 
to  do  iojuiy  to  nome  person,  but  it  was  not  es- 
sential that  the  evidence  show  that  It  was 
thrown  off  customarily  at  the  exact  spot  where 
plaintiff  was  struck ;  the  negligence  of  the  com- 
pany being  in  permitting  the  dangerous  prac- 
tice,^Pittsbargh,  C.,  G.  ft  St  L.  Ry.  Co.  v. 
Warrum,  42  Ind.  App.  179,  82  N.  E.  034,  84 
N.  E.  356. 

In  an  action  against  a  railroad  for  injuries 
to  a  pedestrian  on  a  public  street  struck  by  a 
mail  pouch  thrown  from  a  rapidly  moving  train, 
evidence  held  insufficient  to  show  contributory 
negUgenca  precluding  a  recovery.— Id. 

[g]    (App.  1900) 

In  an  action  for  injuries  caused  by  striking 
cars  on  a  awitch  in  a  factory  yard  while  plain- 
tiff was  passing  between  them  on  his  way  from 
work,  evidence  held  to  sustain  findings  of  neg- 
ligence and  innocence  of  cootribntory  negUgwce. 
—Chicago  ft  E.  I.  Ry.  Co.  v.  Hendilx,  43  Ind. 
App.  411,  87  N.  E.  6G3. 

Fob  Cases  fbou  Otrkb  States, 

See  41  Cent.  Dig.  B.  B.  H  1356,  1358- 

1363. 

Bee.  also,  33  Cyc.  p.  1157. 

I  400.  —  Qnastloas  fov  Jmrj. 

Instmctlons  invading  province  of  jury,  see 
Teial,  S  101. 

[a]  (Sup.  im) 

What  does  or  does  not  "necessarily  Involve 
or  evince  a  willingness  to  Inflict  injury"  can- 
not be  stated  as  a  proposition  of  law,  and  is 
wholly  a  queption  for  the  jury.  So  held  in  an 
action  against  a  railroad  company  for  running 
a  locomotive  over  a  diild  two  years  old.— Evans' 
ville  ft  C.  R.  Co.  T.  Wol^  69  Ind.  89. 

[b]  (Sup.  1892) 

Where  there  is  ancontradicted  evidence  of 
contributory  negligence  of  a  person  killed  on  a 
railroad  track  and  no  willfulness  of  defendant 
is  shown.  It  is  the  duty  of  the  court,  in  an  ac- 
tion for  the  death,  to  direct  a  verdict  for  the 
defendant.— McClarea  T.  Indianapolis  ft  V.  R. 
Co.,  83  Ind.  319. 

Upon  the  trial  of  an  action  to  recover  for 
injuries  auatalned  upon  a  railroad  track,  where 
the  evidence  is  not  conflicting,  and  shows  that 
plaintiff  was  withoat  right  on  the  track  when 
struck  by  a  train,  and  that  no  negligence  is  im- 
putable to  defendant,  a  verdia  for  defendant 
is  properly  ordered  by  the  court— Id. 

[c]  (Bap.  1SS7) 

There  were  no  allegations  In  the  complaint 
that  decedent  was  willfully  or  purposely  mn 
ujKtn  and  killed  by  defendant  or  its  servants. 
The  evidence  showed  decedent  was  a  trespasser 
on  the  track  of  the  railroad  when  killed.  Held, 


mm  IMsMt  la  •mylMl  mm  ike  Xay-HwKWv  System.  For  ^vl«Mtl*a*  sm  p«cs  Ut. 


Digitized  by 


BAILROADS,  X  (Q).         Esmd.  DiK.-Pv«fl68]        |  401 


that  where  It  did  not  appear,  either  by  the  is- 
sues presented  or  the  proof,  that  the  injary  was 
willfully  inflicted,  a  direcUoo  by  the  court  that 
there  sboald  be  a  finding  for  defendant  was 
proper.— Gregory  Cleveland,  0^  C>  ft  !■  R< 
Co.,  112  Ind.  385,  14  N.  E.  228. 

[d]     (Sup.  1886) 

Where,  in  an  action  against  a  railroad 
company  for  the  death  of  a  person  on  its  track, 
there  la  evidence  that  the  deceased  could  have 
seen  the  train  in  time  to  have  avoided  the  acci- 
dent, which  Is  not  overcome,  it  U  proper  to  di- 
rect a  verdict  for  defendant.— Lamport  v.  Lake 
Shore  &  M.  S.  B.  Co.,  142  Ind.  208.  41  N.  E. 
686. 

[a]     (8«p.  I9D7) 

In  an  action  for  injuries  caused  by  the  op- 
eration of  a  railroad,  whether  defendant  was 
guilty  of  negligence  in  failing  to  block  a  frog  of 
a  passing  switch,  Ij^iog  in  a  path  used  by  the 
public  generally  and  on  which  plaintiff  was  in- 
jured, was  a  question  for  the  jury.— Pittsburgh, 
C,  G.  ft  St.  L.  By.  Co.  v.  Simons,  168  Ind.  333, 
79  N.  B.  911. 

Whether  a  person  injured  by  being  mn 
over  by  one  of  defendant's  trains  while  attempt- 
ing to  cross  its  railroad  tracks  was  on  such 
tracks  as  a  mere  licensee  or  by  invitation,  held, 
under  the  evidence,  to  be  a  question  fOr  the 
jury.— Id. 

Fob  Cases  fbok  Othsb  States. 

See  41  Gent.  Dio.  R.  R.  H  1366-1381. 
See,  also,  33  Cyc.  p.  1158. 

{401.  —  fastrwrttoaa. 

Assumption  by  jodge  as  to  tacts,  we  Teial,  S 
191. 

Form,  reqnidtee,  and  suffidency  of  instmctions, 
see  Tbiai^  $  2S3. 

[a]  (8«».US4) 

In  an  action  for  Injuries  occasioned  by  be- 
ing Btrudc  by  aa  approaching  train  while  plain- 
tiff was  treapasalng  on  the  defendant's  track,  an 
instruction  stating  that  if,  under  certain  cir- 
cumstances, plaintifTe  own  negligence  contribut- 
ed to  the  injury  which  he  received,  he  cannot 
recover,  unless  the  Injury  was  produced  by  the 
gross  negligence  of  those  managing  the  train- 
that  is,  unless  it  was  willfully,  wantonly  and 
recklessly  done— was  improper,  as  it  was  based 
oa  the  theory  that  there  was  a  middle  ground 
of  liability  between  ordinary  negligence  and 
wiilfulnesa  on  which  plaintiff  might  recover  not- 
withstanding bis  negligence.— Terre  Haute  & 
I.  B.  Go.  V.  Graham.  95  Ind.  286,  48  Am.  Rep. 
719. 

[b]  (Sap.  1908) 

In  an  action  against  a  railroad  for  Injuries 
received  while  working  as  a  section  hand  for  an- 
other road,  an  Instruction  that  contributory 
negligence  must  be  shown  by  affirmative  proof, 
and,  to  show  such  negligence,  the  jury  could 
consider  all  the  circumstances  of  the  case,  the 
character  of  the  work,  the  time  of  day,  the 


condition  of  the  weather,  and  the  ground  where 
he  WEB  injured,  plaintiff's  age  and  infirmity, 
etc.,  and  alt  the  circumstances  attending  the  ac- 
tion, waa  at  least  misleading  as  tending  to  limit 
the  jury's  consideration  to  certain  kinds  of  evi- 
dence to  establish  contributory  negligence.— 
Pittsburgh,  C,  C.  &  St.  L.  Ry.  Co.  T.  VCm- 
ner,  171  Ind.  680,  85  X.  E.  909. 

Fob  Cases  from  Other  States, 

Hee  41  Cent.  Dio.  R.  R.  i|  1382-1390: 
See,  also,  33  Cyc.  p.  1159. 

S  402.    Verdiet  mmd  flndlaca. 

In  an  action  against  a  railroad  compuy 
for  negligently  blowing  the  whietle  and  allowing 
steam  to  escape  from  Its  engine,  whereby  plain- 
tiff's horse  was  frightened,  the  answers  of  the 
juty  to  interrogatories  showed  that  defendant's 
employ^  in  charge  of  the  engine  allowed  the 
Bteam  to  escape  and  blew  the  whistle  at  an  un- 
usual time,  and  ne^gently  and  willfully  blew 
the  whistle.  Held,  that  the  answers  to  the  ift> 
terrogatories  were  not  inconsistent  with  a  gen- 
eral verdict  for  plaintiff,  and  a  motimi  by  de- 
fendant for  judgment  on  the  answers  to  the  in- 
terrogatories notwitlistanding  the  general  verdict 
was  properly  refused.— Indianapolis  Union  By. 
Co.  V.  Boettdier,  131  Ind.  82,  28  N.  E.  551. 

In  an  action  against  a  railroad  company 
for  negligently  blowing  the  whistle  and  allow- 
ing steam  to  escape  from  its  engine,  whereby 
plaintiff's  horse  was  frightened,  an  answer  to 
one  interrogatory,  that  the  whistle  was  blown 
negligently,  is  not  inconsistent  with  the  answer 
to  another  interrogatory,  that  the  whistle  was 
blown  willfully,  in  that  the  same  act  was  at  once 
found  to  be  negligent  and  willful,  there  being 
no  finding  that  the  whistle  was  blown  but  once. 
—Id. 

[b]  (fl«P.189S) 

In  an  action  against  a  railroad  company 
for  personal  injuries,  it  appeared  that  plaintiff 
was  a  section  band  in  the  emplt^  of  another 
company,  whose  tra<^  cnwsed  defendant's  at 
grade,  and  whose  duty  It  was  to  keep  the  com- 
mon track  at  the  crosdng  In  repair;  and  that, 
while  plaintiff  was  at  work  at  this  croaAng,  he 
waa  struck  by  a  train  moving  on  defendant's 
track.  It  was  shown  that  defendant  was  negli- 
gent, and  there  was  a  general  verdict  for  plain- 
tiff; bat  the  jury  further  found,  in  answer  to 
special  interrogatories,  that  plaintiff  did  not  look 
for  approaching  trains  from  the  time  fae  began 
his  work  until  he  was  struck,  a  period  of  about 
five  minutes;  that,  had  he  looked,  he  might  have 
seen  the  train  approaching  in  time  to  get  out  of 
the  way;  and  that  he  lived  near  the  crossing, 
and  had  for  a  long  time  been  familiar  with  the 
running  of  the  train  by  which  he  was  hurt. 
Held,  that,  In  view  of  the  reqairement  of  Bev. 
St  1881,  i  2172,  that  an  engineer,  before  run- 
ning over  a  railroad  crossing,  shall  stop  bit 
engine,  and  ascertain  whether  there  is  any  other 
train  on  the  crossing,  the  inference  of  plaintilFi 
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cD&tribatoiy  negligence  ia  not  m  condaAn, 
bm  the  finding  that  he  failed  to  keep  a  iharp 
lookout  wliile  he  was  on  the  crosdng,  as  to 
wamot  tlie  court  in  disregarding  the  general 
Terdict,  and  rendering  iodgment  for  defendant 
OB  the  ipecial  findings.— Shoner  v.  Pennsylvania 
Co.,  130  Ind.  170,  28  N.  E.  616,  29  N.  B.  775. 

[e]  (Snp.  18M) 
Special  findings  of  a  jury  that  a  person 
killed  on  a  railroad  track  failed  to  look  and 
Uitefl  for  an  approaching  train  show  him  guilty 
of  contributory  Degligence,  and  control  a  general 
Terdict  in  favor  of  his  administratrix,  and  the 
railroad  company  is  entitled  to  judgment,  not- 
withstanding the  genwal  rerdicL— PonnsylTanla 
Co.  T.  Myers.  130  lud.  242.  86  N.  B.  32. 

[d]  (App.  1S94) 
In  an  action  for  the  death  of  plaintiffa 
decedent,  alleged  to  hare  been  caused  by  de- 
fendant's willful  conduct,  the  findings  in  the 
special  verdict  were  that  deceased  entered  onto 
defendant's  track  about  half  a  mile  in  front  of 
an  approaching  train  going  at  abont  20  miles 
an  hour,  and  walked  rapidly  towards  it.  There 
was  anothn  person  between  deceased  and  the 
train,  who  stepped  from  the  track  in  time  to 
avoid  being  run  over.  Deceased,  as  be  ap- 
proached the  train,  waved  his  arms  and  hands 
above  his  head.  The  engineer  saw  the  deceased 
at  the  time  he  entered  on  the  track  and  sig- 
naled. There  was  no  finding  that  the  engineer's 
conduct  was  willful.  Held,  that  judgment  was 
properly  rendered  for  defendant. — Barr  v.  Chi- 
cago, St.  L.  &  P.  R.  Co.,  10  Ind.  App.  433,  37 
K.  E.  814. 

M     (Sbp.  USS) 

Special  findings  tliat  plaintiff,  a  hoy  7^ 
years  old,  went  to  sleep  on  a  railroad  track, 
and  that  he  knew  that  trains  were  mn  there- 
on, and  had  capacity  sufficient  to  understand 
tliat,  if  he  remained  on  the  track,  he  was  liable 
to  be  run  over,  show  contributory  negligence  so 
conclusively  as  to  prevail  over  a  general  verdict 
for  plaintiff.— Krenzer  v.  Pittsburgh,  C.  C.  & 
8t  L.  Ry.  Co.,  43  X.  E.  640.  52  N.  E.  220,  151 
lad.  587,  68  Am.  St.  Rep.  252. 

m  <Sdp.  18»> 
Where,  in  an  action  by  one  injured  by  an 
iron  pin  thrown  from  the  tender  by  the  speed 
of  a  passing  train,  one  paragraph  of  the  com- 
plaint alleged  negligence  in  permitting  the  pin 
to  "be  and  remain"  on  tbe  tender,  and  another 
in  "permitting  it  to  be  placed"  there,  special 
answers  that  the  evidence  failed  to  show  when 
and  where,  and  by  whom,  the  pin  was  placed  on 
the  tender,  and  where  the  tender  was,  do  not 
control  a  general  verdict  of  defendant's  negli- 
gence; the  fireman  seeing  and  knowing  of  the 
pin  "being  on"  the  tender  before  the  accident. 
—Cleveland,  C,  C.  &  St  L.  Ry.  Co.  v.  Berry, 
33  N.  E.  415.  152  Ind.  607,  46  L.  R.  A.  33. 

Fob  Cases  from  Other  States. 
See  41  Cent.  Dia.  R.  R.  1 1391. 
See.  also.  33  C>-c.  p.  JIOO. 


(H)  INJURIES  TO  ANIMALS  ON  OR  NEAR 
TRACKS. 

Animals  on  or  near  street  railroad  tracks,  see 

Stbbet  Bailsoads,  II  89,  90. 
Animals  on  tracks  causing  acddeuts  to  trains, 

see  ante,  |  291. 
Assignment  of  cause  of  action,  see  Assign- 

MEIf  TS,  I  26. 

Companies  and  persons  liable,  see  antOi  H  256- 
273. 

Construction  and  operation  of  contracts  of.  in- 
demnity, see  INDEHNITT,  |  8. 

Danger  of  injury  as  elem«Lt  of  compensation  for 
property  Injored  by  construction  and  opera- 
tion of  railroad,  see  EiiinKNT  Dovain,  |  110. 

Exemption  of  railroad  company  from  statute 
imposing  llabili^  for  UlUng  stock,  see  ante,  ' 
I  224. 

Injuries  to  persons  at  crossing  caused  by  frlj^t- 
enlng  animals,  see  ante,  |  SOS. 

Injuries  to  persons  on  or  near  tracks  by  fright- 
ening animals,  see  ante,  |  360. 

Laws  Imposing  liability  as  impairing  obligation  ' 
of  contracts,  see  GoHSTmmoNAX.  IiAw,  | 
129. 

Local  and  spedal  laws  giving  oompensatiott  to 
owners  of  animals  killed  or  injured  by  trains, 
see  Statutes,  |  80. 

Release  of  claim  for,  see  Bkuasx,  |  6. 

Right  to  Jury  trial  on  motion  for  writ  to  require 
agent  of  company  against  which  Judgment  has 
been  recovered  to  appear  uid  answer  as  to 
money  In  his  bands,  see  Jttbt,  |  19. 

Statutes  impairing  obligation  of  contract,  see 
CoNBTiTimoifAX.  Law,  |  133.  ' 

Subjects  and  titles  of  acts,  see  Statutes,  {  113. 

1 405.  Oars  mq^IiwI  kuA  liability  as  to 

animals  1>  ceBsrsL 

[a]  (App.  1»4) 
Bums*  Ann.  St.  1001,  |.  5313.  providing 
that  whenever  any  animal  shall  be  killed  or  in- 
jured by  the  locomotives  or  cars  on  any  railroad, 
whether  they  be  run  by  the  company,  or  by  its 
leasee,  assignee,  receiver,  or  other  person,  the 
owner  of  the  animal  shall  have  a  right  of  action 
against  the  company,  does  not  render  the  com- 
pany liable  for  such  damages  caused  by  a  loco- 
motive or  car  mn  by  a  trespasser.— Cleveland, 
C,  G.  &  St.  L.  Ry.  Go.  v.  Wasson,  66  N.  E. 
1020,  70  N.  E.  821,  33  Ind.  App.  316. 

Fob  Cases  fbou  Otheb  States, 

See  41  Cent.  Dio.  R.  R.  SI  1393-1398. 
See,  also,  33  Cyc.  p.  1161. 

1 406.  Effeot  of  staok  laws  dr  f emie  laws 

In  coBoral. 

As  to  doty  to  fence  tracks,  see  post,  |  411. 
Contributory  negligence,  see  post,  |  424. 

[n]  <Sap.  18«6) 
Where  plaintiff's  cattle  were  killed  by  de- 
fendant's train  at  a  public  crossing,  the  fact 
tbat  tbe  board  of  county  commissioners  bad 
passed  an  order  allowing  cattle  to  run  at  large 
did  not  impose  upon  the  railroad  any  greater 
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obligation  as  to  car«  in  the  tue  of  Its  property 
than  rested  upon  it  at  commoa  lav.— Michigan 
Southern  &  N.  I.  B.  Co.  t.  Fisher.  27  Ind.  90. 

Fob  Cases  fbok  Othbb  States, 

See  41  Cent.  Dig.  R.  R.  f|  1400,  140L 
See,  also,  S3  Cyc.  p.  1165. 

1 407.  Fiicl&t«Bl]ic  »nli»»ls  aeav  rail- 
road. 

I'roximate  cause  of  injury,  see  post,  |  ^£5. 
Wiltful  injury,  see  post,  |  427. 

[a]  (Sap.  1S58> 

St.  1853,  making  railroad  companies  liable 
for  injuries  to  domestic  animals,  whether  negli- 
geDt  or  not,  does  not  apply  to  an  injury  from 
fright,  where  the  animal  is  not  touched. — Peru 
&  I.  R.  Co.  V.  Hasket,  10  Ind.  409.  71  Am. 
Dec.  335. 

[b]  (Sop.  jST2) 

To  render  a  railroad  company  liable,  under 
the  statute,  for  animals  killed  or  injured  by  its 
cars,  locomotives,  or  other  carriages,  there  must 
be  actual  collision  of  the  cars,  locomotives,  or 
other  carriages  with  such  animals.  A  company 
is  not  liable  where  a  train  caused  the  animal  to 
take  fright,  and  the  injury  was  the  result  of  the 
fright,  as  where  a  colt,  frightened  by  a  train, 
ran  from  an  adjoining  field  upon  the  railroad 
track,  which  was  not  properly  fenced,  and  there 
broke  its  leg  between  the  bars  of  a  cow  pit, — 
Ohio  &  M.  Ry.  Co.  T.  Cole,  41  Ind.  331. 

[c]  (Sap.  1877) 

The  killing  or  Injury  "by  the  locomotives," 
etc.,  for  which,  under  1  Rer.  St  187G,  p.  751,  § 
1,  railroad  companies  are  liable,  does  not  in- 
clude a  case  whero  an  animal  becomes  ao  fright- 
ened thereby  as  to  injure  or  kill  itself.— Balti- 
more, F.  &  C.  Ry.  Co.  T.  Tbomaa.  60  Ind.  107. 

Id]    (Snv.  I8SI) 

If  the  engineer  of  a  locomotive  engine  ud- 
necesaarily  and  wantonly  sonnda  the  whistle 
near  a  highway,  and  tbua  frightens  a  team  of 
horses  on  the  highway,  causing  It  to  run  away 
and  kill  another  horse,  the  owner  of  the  latter 
may  recover  therefor  from  the  railroad  com- 
pany.—Billman  T.  IndianapollSf  0.  ft  I*  R.  Co., 
76  Ind.  166,  40  Am.  Rep.  230. 

[e]      (App.  18S2) 

In  an  action  against  a  railroad  company 
for  negligently  killing  a  horse,  the  complaint 
alleged  that  defendant's  employ^  carelessly 
and  negligently  left  a  freight  train  standing  on 
and  across  the  entire  width  of  a  street  for  an 
unreasonable  length  of  time;  that,  after  the 
train  had  been  so  standing  for  40  minutes,  plain- 
tiffs servant,  who  was  a  good  horseman,  start- 
ed to  drive  plaintiffs  horse  from  his  bam  to 
the  street,  when  the  horse  became  frightened 
and  unmanageable,  without  fault  of  plaintiff  or 
his  servant,  and  ran  away;  that  the  horse  ran 
into  the  street,  and  then  towards  the  railroad 
crossing,  which  was  in  the  direction  in  which 
it  was  usually  driven;   and  that  on  reaching 


the  place  where  the  train  was  standing  aeroK 
the  street  the  horse  attempted  to  jtunp  through 
one  of  tiie  apacea  between  two  coupled  can, 
and  was  fatally  injured.  Beld,  that  the  com- 
plaint stated  facta  snffident  to  conititnte  a 
cause  of  action,  as  under  Rer.  St  1881,  H 
1964.  2170,  the  obstruction  of  the  street  by  de- 
fendant was  unlawful.— Grimes  v.  Lonisrille, 
X.  A.  &  C.  Ry.  Co.,  8  Ind.  App.  573,  30  K. 
E.  200. 

[f]     (App.  1892) 

Where  a  railroad  track  passes  alwg  a 
street,  both  the  railroad  trains  and  teams  an 
entitled  to  the  use  of  the  street  and  if  horsei 
are  frightened  by  the  appearance  of  a  train,  or 
the  ordinary  noise  of  its  passage  the  company 
is  not  liable  for  the  damages. — Leavitt  t.  Tene 
Haute  &  I.  R.  Co.^  31  N.  B.  860.  32  N.  E.  866, 
6  Ind.  App.  513. 

Fob  Cases  fbok  Otuer  States, 

See  41  Cent.  Dig.  R.  R.  H  1402;  1408. 
See,  also,  33  Cyc.  p.  1166. 

i  409.  Aeeldemts  at  plaoea  opam  to  pahUe 
1m  ceaeraL 

W  (App.  1891) 
A  complaint  in  an  action  for  injury  to  ■ 
horse  alleged  that  plaintiff  was  engaged  witti 
his  team  in  loading  on  defendant's  cars;  that 
a  wooden  stake  which  had  been  placed  in  the 
ground  by  defendant  within  its  right  of  war 
near  the  loading  place  was  removed  by  defend- 
ant leaving  a  hole  in  the  ground,  which  defend- 
ant had  negligently  omitted  to  011;  that  wliiie 
plaintiff  was  engaged  with  bis  horses  in  loadinx 
timlMr  with  them  one  of  them  stepped  into  the 
hole,  and  was  injured;  that,  by  reason  of  the 
snow  which  covered  the  ground,  the  plaintiff 
could  not  see  the  hole,  and  the  injury  to  the 
horse  was  without  negligence  on  bis  part. 
Held,  that  such  complaint  was  good,  as  it  suf- 
ficiently showed  negligence. — Chicago  &  I.  Coal 
Ry.  Co.  T.  De  Baum,  28  N.  E.  447,  2  Ind.  App. 
281. 

Fob  Cases  pbou  Otheb  States. 

See  41  Cent.  Dig.  R.  R.  ${  1405.  1406. 
■See,  also,  33  Cyc.  p.  1168. 

1 410.  AeeldeBta  at  or  Bear  pnUle  erost- 
lass. 

Frightening  animals,  see  ante,  S  407. 
Pleading,  see  pos^  {  439. 
Rate  of  apeed,  see  post,  |  417. 
Sufficiency  of  evidence,  see  post,  |  443. 

[a]  (Sup.  ]8!H) 
Where  it  appears  that  without  any  negli- 
gence on  the  part  of  defendant  an  animal  was 
killed  within  the  limits  of  a  town,  through 
which  defendants'  railroad  ran,  which  was  laid 
off,  platted,  end  recorded,  but  not  incorporat' 
ed,  and  that  the  killing  was  within  the  bounda- 
ries of  a  street,  which  street  had  not  been 
opened  and  worked,  nor  ordered  to  be  so  by  the 
proper  authorities,  but  was  to  some  extent 
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tnveled  hj  the  public,  plaiotiff  cannot  recover. 
-MadivoQ  &  I.  R.  Co.  V.  Kane,  11  Ind.  S75. 

[b]  (S«p.U6D 
Id  an  action  ^laliut  ■  zaIlK>ad  companj 
for  kUllus  a  cow,  the  complaint  alleged  tb»  in- 
jniy  to  bare  been  caused  by  the  negligence  of 
the  company**  servants.  It  appeared  In  evi- 
dence that  the  Goanty  board  had  passed  an  or^ 
der  aUowins  each  animals  to  ran  at  large; 
tiut  the  cow  was  killed  at  the  crossing  of  a 
pobllc  highway;  that  the  whistle  was  not 
wMinded,  nor  the  bell  rang,  and  Oiat  the  train 
was  raonlog  at  nnnsnal  speed;  and  that  at 
the  time  of  the  acddent  It  was  storming,  mal^- 
ing  it  difflenlt  to  see  or  hear  at  any  great  dis- 
tmoe.  ffcid,  that  the  action  conld  not  be  main- 
tained. The  company  was  in  the  lawfol  use  of 
Its  own  property,  and  in  snch  a  manner  that 
the  injnry  complained  of  was  not  the  natnral 
or  prcdHUile  consequence  of  the  act— Michigan 
Sontbern  &  N.  I.  R.  Co.  v.  Fisher,  27  Ind.  96. 

[e]  (Sap.  1881} 
A  railroad  conymny,  In  constrnetlnK  Its 
tiMA  across  a  highway,  left  it  nine  inches 
above  the  surface  odf  the  highway,  and  in  plain- 
tiff's attempt  to  cross  the  track  with  a  loaded 
wagon  his  horse  was  Injared;  plaintiff  being 
without  ftinlt.  Heldt  tiiat  the  company  was 
liabl^  under  Rev.  St.  1881.  I  3903,  sobd.  6, 
wbicb,  in  empowering  a  railroad  to  coostmct 
its  track  across  a  highway,  imposes  upon  it  the 
duty  of  restoring  the  highway  to  its  former 
state  as  nearly  as  possible.— EvansviUe  &  T.  H. 
R.  Co.  T.  Carvener,  US  Ind.  31.  14  N.  B.  738. 

m    <App.  1892) 

Railroad  companies  are  bound  to  exercise 
ordinary  care  to  prevent  injury  to  an  animal 
on  a  highway  crossing  without  the  owner's 
fault.— Chicago,  St  Ij.  4:  P.  R.  Co.  t.  Fenn, 
29  X.  B.  790,  3  Ind.  App.  200. 

te]     (App.  ISM) 

A  railroad  company  owes  ordinary  care 
to  prevent  injury  to  an  animal  on  a  highway 
crossing  without  the  owner's  faalt,  though  nn- 
attended,  such  animal  not  being  a  trespasser 
on  the  track.- liooisville.  N.  A.  &  O.  Ry.  Co.  T. 
Onsler.  15  Ind.  App.  2S2,  36  N.  E.  200. 

Fob  Cases  tbou  Other  States, 

See  41  Cent.  I>ia.  R.  R.  SS  1406, 1407. 
See,  also,  33  Cye.  p.  1109. 

i411.  Raqwlrmsumia  u  to  feaees  snd 
•Bttla  cwwda  im  senerftL 

Admissibility  of  evidence,  see  post,  |  442. 
Companies  affected  by  Tagnlations,  see  ante,  i 
224. 

Contributory  nei^genoe,  see  post  U  421, 422. 
Fence  laws  aa  denial  of  due  process  of  laws,  see 

CONBTITUTIORAL  |  297. 

Fence  lairs  as  violation  of  vested  rights,  see 

CbtrsrmmoRAL  I«&w,  1 101. 
Fencing  railroad,  as  affecting  care  required  as  to 

animals  seen  on  or  near  track,  see  post,  S  419. 


Fencing  track,  as  affecting  duty  to  keep  lookout 

for  animals,  see  post,  |  415. 
Pleading,  see  post,  S  4^9. 

Pleading  matters  of  fact  or  conclusions  idating 

to,  see  Pleading,  8  8. 
Presumptions  and  burden  of  proo^  see  post^  f 

441. 

Questions  for  jury,  see  post,  {  446. 
Sufficiency  of  evidence,  see  post,  {  443. 

I  411  (1).  Duty  to  fence  raiWoad  in  general. 
[■]    (Snp.  ISe9> 

Although  the  statute  does  not  expressly 
provide  that  cattle  guards  shall  be  constructed 
at  road  crossings,  they  may,  perhaps,  be  em* 
braced  under  the  general  term,  fence. — ^New 
Albany  &  S.  R.  Co.  v.  Pace,  13  Ind.  411. 

[b]  (Sap.lS84) 
A  railroad  company's  obligation  to  fence 
Includes  the  duty  of  maintaining  cattle  guards 
when  they  are  necessary  to  prevent  access  from 
intersecting  highways.— Wabash,  St  L.  &  P. 
Ry.  Co.  T.  Tretta,  96  Ind.  450. 

lei  (Swp.UU) 
Railroad  companies  are  held  to  the  exerdse 
of  ordinary  car^  prudence,  and  diligence  in 
the  location  and  construction  of  fences  and 
cattle  guards.— Ft'  Wayne,  0.  ft  L,  R.  Cou  v. 
Herbold,  99  Ind.  01. 

m  (Sap.  18S6) 
The  failure  on  the  part  of  a  railroad  com- 
pany to  construct  suitable  cattle  guards  where 
it  Is  its  duty  to  construct  them  is  regarded  as 
a  failure  to  fence.— Welty  v.  Indianapolis  ft  V. 
R.  Co.,  4  N.  E.  410. 105  Ind.  55. 

[e]  (9np.  1887} 

Rev.  St  1881,  {  4025,  is  still  in  force  so 
far  as  It  concerns  portions  of  a  railroad  other 
than  those  portions  required  to  be  fenced  by 
Act  April  13,  1885,  and  the  corporation  own- 
ing the  railroad  and  the  lessee,  etc.,  are  joint- 
ly liable  for  Injury  or  killing  of  animals  as 
formerly,  and  for  failure  to  fence  at  all  places 
required  by  the  prior  act  railroad  companies  are 
liable  for  the  injury  or  death  of  animals  as 
formerly,  except  as  to  farm  crossings  and  gates, 
the  duty  of  keeping  them  closed  having  been 
expressly  transferred  by  the  act  of  1885  from 
the  railroad  company  to  the  landowner.— Jef- 
fersonvUle,  M.  &  I.  R.  Co.  v.  Dunlap,  13  N.  E. 
403,  112  Ind.  93. 

[f]  (Bvp.  1892) 

Act  April  8,  1883,  and  Act  April  13,  1885 
(Acts  1885,  pp.  148,  224),  do  not  repeal  the  law 
rendering  railroad  companies  liable  for  stock 
killed  or  injured  by  their  locomotives  or  cars, 
where  they  do  not  securely  fence  in  their  rail- 
roads and  properly  maintain  the  fences. — Louis- 
ville, N.  A.  &  C.  Ry.  Co.  v.  Consolidated  Tank 
Line  Co.,  SO  N.  B.  169,  4  Ind.  App.  4a 

[Kl  (8iip.ltOE) 

Bums*  Ann.  St  100],  }  S323.  requiring 
railroad  companies  to  erect  cattle  gturds.  Is  a 
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police  regulation,  and  requires  such  companies, 
in  BO  far  as  they  can  do  so  consistently  vltb 
'  their  ohligation  to  protect  life  and  freight  on 
their  trains,  to  provide  cattle  guards  sufficient 
to  prevent  stock  from  getting  on  their  railroad. 
—Pennsylvania  Co.  v.  Newby,  72  N.  E.  1043. 
164  Ind.  100. 

Fob  Cases  fbom  Otiieb  States, 

See  41  Cent.  Dm.  II.  R.  SS  140&-1450. 
See,  also,  33  Cyc.  pp.  1170-1196. 

I  411  (2).  Affreemeat  of  railroad  company 
to  erect  and  mmntain  fencet. 

W    (Sup.  1877) 

In  an  ai-tioo  against  a  railroad  company 
for  stock  killed  by  its  cars,  and  which  went 
on  defendant's  right  of  way  at  a  point  on 
plaintiff's  land  where  the  railroad  was  not 
fenced,  it  was  error  not  to  admit  in  evidence 
a  deed  from  plaintiff  to  defendant  of  the  right 
of  way,  which  recited  that  defendant  should 
make  a  good  fence  along  its  roadway  on  such 
premises  within  a  reasonable  time  after  the 
comiiletioD  of  the  railroad,  and  also  evidence  of 
the  time  when  such  railroad  was  completed. — 
Baltimore,  P.  &  C.  By.  Co.  v.  McClellan.  59 
.  iDd.  440. 

[b]    <Sdp.  1888) 

Where  a  railroad  company  obtains  a  right 
of  way  through  a  farm  and  in  consideration  of 
the  grant  agrees  to  erect  and  maintain  a  secure 
fence,  it  is  bound  to  pay  for  animals  killed  by 
its  trains  in  cases  where  the  animals  enter 
upon  the  track  through  the  fault  of  the  com- 
pany in  failing  to  fence  the  crossing  in  accord- 
ance with  the  terms  of  the  contract— Chicago 
&  A.  By.  Co.  V.  Barnes,  13  N.  £.  450,  116  Ind. 
120. 

Fob  Cases  from  Otheb  States, 

See  41  Cent.  Dig.  B.  K.  §§  1409-1450. 
See,  also,  33  Cyc.  pp.  1170-llOa 

{  411        Effect  of  failure  to  erect  fencet 
in  ffcneral. 

[a]  Where  a  railroad  company  is  required  by 
statute  to  fence  its  tracks,  it  is  liable  for  inju- 
ries to  auimals  on  the  track  through  its  neRlect 
to  fence  the  same,  regardless  of  the  care  and 
diligence  exercised  by  its  servants  to  prevent 
such  injuries.— (Sup.  ISM)  Williams  v.  New 
Albany  &  S.  II.  Co.,  5  lud.  Ill;  {18r>.-,)  Lafay- 
ette &  I.  11.  Co.  v.  Shriner,  0  Ind.  141 ;  (18r»(i) 
Smith  V.  Terre  Haute  &  It.  It.  Co.,  7  Ind.  553; 
(185(i)  Terre  Haute  &  R.  R.  Co.  v.  Jones,  8 
Ind.  183;  (1857)  Indianapolis  &  C.  R.  Co.  v. 
Kinney,  8  Ind.  402 ;  (1857)  Same  v.  Caldwell, 
9  Ind.  397;  (1858)  Same  v.  Townsend,  10  Ind. 
38;  (18*}0)  Same  v.  Means,  14  lad.  30;  (18G0) 
Indianapolis,  P.  &  C.  R.  Co.  v.  Williams,  15 
Ind.  48f>;  (ISOl)  Indianapolis  &  C.  R.  Co.  v. 
Kercheval,  16  Ind.  84;  (18(11)  Indianapolis.  P. 
&  C.  R.  Co.  V.  Shimer,  17  Ind.  295;  (18G2) 
Toledo  &  W.  Ry.  Co.  v.  Thomas,  18  Ind.  215; 
(l»i3)  Toledo  &  W.  Ry.  Co.  v.  Daniels,  21 


Ind.  2S6;  (ISM)  HcKhmey  t.  Obio  ft  H.  B. 
Co..  22  Ind.  90;  (1864)  Toledo  ft  W.  By.  Co. 
T.  Beed,  23  Ind.  101;  (1B65)  Indianapolis  A 
a  B.  Go.  V.  Guard.  24  Ind.  222,  87  Am.  Dec. 
327;  (1866)  IndiaoapoUs,  P.  ft  a  B.  Co.  v. 
Manaball.  27  Ind.  SOO;  <1869  Indianapolis  k 
C.  B.  Go.  T.  Parker,  29  lod.  471;  (1870)  Belle- 
fontaine  By.  Go.  t.  Beed.  88  Ind.  476;  (ISTl) 
Jefferaonville,  M.  ft  I.  B.  Go.  t.  Ross,  37  Ind. 
545;  (App.  1892)  Tene  Haate  ft  L  B.  Co.  t. 
Scbaefer.  S  Ind.  App.  86,  31  N.  B.  557. 

[b]  Though,  by  the  common  law,  a  railroad 

corporation  is  entitled  to  the  exclusive  posses- 
sion of  its  roadway,  and  ia  not  bound  to  fence 
against  the  adjoining  proprietors,  and  would 
not  be  liable  for  killing  animals  wrongfnlly  on 
the  railroad  track,  there  being  no  negligenre 
on  the  part  of  the  corporation,  yet,  under  the 
acts  of  Slay  11,  1852,  and  March  1,  1853,  sach 
corporations  must  fence  in  their  roads,  or  pay 
for  all  animals,  straying  from  adjoining  laodi 
without  fault  of  the  owner,  killed  or  injured  in 
rnnning  the  road,  without  regard  to  the  qnes- 
tion  of  negligence,  misconduct,  or  inevitable 
accident— (Sup.  1854)  Williams  v.  New  Albany 
&  S.  R.  Co.,  5  Ind.  Ill;  (185tJ)  Smith  v.  Terre 
Haute  ft  B.  B.  Co.,  7  Ind.  553;  (1856)  Tern 
Haute  ft  R.  R.  Co.  T.  Jones,  8  Ind.  183. 

[c]  (Sap.  1859) 

Where  a  railroad  company  fails  to  bnild 
fences,  as  required  by  law,  it  is  liable  for  stodc 
killed  due  to  sucb  failure.— New  Albany  &  S. 
B.  Co.  T.  Pace,  13  Ind.  411. 

[d]  (Sap.  isn) 

In  an  action  against  a  railroad  for  kiUin? 
plaintifTs  horse,  an  instruction  that  defeodast 
would  be  liable  if  the  horse  was  killed  at  a 
point  on  the  road  not  securely  fenced,  tad 
where  it  could  have  been  fenced  without  inter- 
fering  with  the  rights  of  the  public,  was  not 
erroneous.— Cleveland,  C,  C.  &  X.  Ry.  Co.  t. 
Crossley,  36  lad.  370. 

[e]  (Sop.  1883) 

Under  Ber.  St.  iSSl,  |  402S,  where  a  rail- 
road company  can  fence  its  road  without  injury 
or  obstruction  to  its  business  or  to  public  rights 
or  easements.  It  must  securely  fence  it,  or  it 
will  be  held  liable  in  damages  for  any  and  all 
animals  killed  or  injuTed,  for  the  want  of  such 
fence,  by  its  locomotive  or  cars  on  tba  line  of 
its  road.— Baltimore,  O.  ft  G.  B.  Co.  T.  Kreiger, 
00  Ind.  38a 

[f]  (App.  1898) 

A  finding  by  the  jury  that  defmdant  rail- 
road was  not  fenced  at  a  point  where  it  could 
be  fenced  without  interfering  with  the  use  of 
the  road ;  that  plaintiff  was  the  owner  of  horses 
killed  by  entering  on  the  road  at  tbe  point 
where  it  was  unfenced,  and  being  struck  by  de- 
fendant's locomotive;  and  that  the  value  of 
the  horses  was  a  certain  sum,— justifies  a  judg- 
ment for  such  sum,  where  plaintiff  was  free 
from  fault.— Pittsburg,  C,  C.  &  SL  L.  By.  Co. 
v.  Thompson,  50  N.  E.  828,  21  Ind.  App.  355. 
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(g]  (Avp.  1904) 

Aq  action  gainst  a  railroad  company  for 
the  killing  of  atocli  Ib  not  affected  by  Acts  1885, 
p.  224,  c.  91  (Bnnu'  Ann.  St  1901,  i  6323). 
which  requires  the  oonstmction  of  fences  and 
cattle  guards,  but  does  not  change  the  liability 
of  a  company  under  prior  statutes  for  the  kill- 
ing  of  stock.— Chicago,  I.  &  L.  By.  Co. 
Brown,  71  N.  E.  908.  33  Ind.  App.  603. 

[h]  (App.l»6> 

Where  an  intemrban  electric  railroad  fails 
to  inclose  its  right  of  way  by  a  sufficient  fence 
to  exclude  horses,  as  required  by  Bums'  Ann. 
8t  Supp.  190i\  I  5479d,  It  is  liable  for  injanes 
caused  by  its  negligence,  though  not  wantonly 
or  willfuDy  inflicted,  to  a  horse  straying  upon 
its  track.— Campbell  t.  Indianapoiis  &  N.  W. 
Traction  Co..  39  Ind.  App.  66,  79  N.  E.  223. 

Under  Barm'  Ann.  St.  Supp.  19(NS,  |  6479d, 
requiring  inteniriMn  electric  railnHuls  to  In- 
close their  rights  of  way  by  sufficient  fences  to 
exclude  horses  or  other  stock,  the  failure  of  a 
railroad  to  fence  its  track  is  not  alone  sufficient 
to  render  it  liable  for  Injuries  to  a  horse  stray- 
ing thereon,  bat  it  must  be  shown  that  the  in- 
jury was  caused  by  negligence.--Id. 

Fob  Cases  fbou  Otuim  States, 

See  41  Cent.  I>io.  R.  R.  K  1400-1450. 
See,  also,  33  Cyc.  pp.  1170-1196. 

S  41]  (4).  Effect  of  erection  of  fencet  at  to 
liabiUtif  and  care  reguired. 

[a]    {Sap.  186S) 

A  railroad  company  is  not  liable  for  cattle 
killed  on  the  public  highway,  where  sufficient 
fences  and  cattle  guards  are  maintained,  with- 
out negligence  on  their  part— Northern  Indiana 
R.  Go.  T.  Martin,  10  Ind.  460: 

tb]    (Snp.  1869) 

Where  a  railroad  company  has  built  fenc- 
es as  required  by  law,  and  has  kept  them  in 
repair.  It  wiU  be  held  to  the  e<anmon-iaw  liabil- 
ity with  respect  to  Injuries  to  animals  on  its 
track.— New  Albany  &  8.  B.  Co.  v.  Pace,  13 
Ind.  411. 

[cl     (Sup.  1882) 

Where  a  railroad  company  keeps  such  a 
fence  as  "good  hD8l>atidmen  generally  keep," 
they  are  liable  for  death  or  injury  of  cattle 
only  upon  proof  of  their  negligence,  and  per- 
haps not  always  even  then.— Toledo  &  W.  By. 
Co.  T.  Thomas,  18  Ind.  216. 

[d]   (»«p.  im) 

Where  a  proper  fence  Is  maintained,  and 
In  places  where  it  is  not  required  to  be,  a  rail- 
road company  is  not  liable  for  animals  injured, 
except,  as  at  common  law,  where  there  Is  neg- 
ligence on  its  part,  and  the  negligence  of  the 
owner  of  t^te  stock  does  not  contribute  to  its 
Immediate  injury.— Thayer  t.  St.  Louis,  A.  & 
T.  H.  R.  Co.,  22  Ind.  26,  85  Am.  Dec.  409. 


M    (Sop.  U60 

When  the  osaal  and  ordinary  cattle  pit 
has  been  constructed  as  near  the  highway  as 
can  couTenlently  be  done,  a  railroad  company 
is  not  liable,  without  proof  of  negligence,  for 
an  injury  happening  to  an  animal  which  stpays 
upon  the  track.— Indianapolis,  P.  &  C  R.  Go.  t. 
Irish,  26  Ind.  20a 

[f]    (App.  1909) 

Railroad  company  is  not  liable  for  Injuries 
to  animals  trespassing  on  its  right  of  way, 
when  the  same  is  properly  fenced,  unless  Its 
employee  have  been  guilty  of  wanton  and  reck- 
less misconduct— Indianapolis  &  E.  By.  Co.  T. 
Goar,  43  Ind.  App.  89,  86  N.  E.  968. 

Fob  Cases  fbou  Otheb  States, 

See  41  Cent.  Diq.  R.  R.  §8  1409-1450. 
See,  also,  33  Cyc.  pp.  1170-1196. 

§  411        Care  required  and  liability  where 
fenang  is  not  required. 

[al    (9ap.  1867) 

A  railroad  company  is  not  bound,  by  the 
act  of  March  1,  1853,  to  pay  for  a  hog  killed 
on  their  track  at  a  place  where  a  fence  ought 
noit  to  be  erected.— Indianapolis  &  0.  B.  Co.  v. 
Kinney,  8  Ind.  402. 

[b]  (8«p.l867) 
Where  cattle  running  at  large  stray  upon 
a  railroad  at  a  point  not  fenced,  nor  required 
by  law  to  be  fenced,  and  are  killed  by  an  en- 
gine, common-law  principles  must  determine 
the  rights  and  liabilities  of  the  parties.- In- 
dianapolis &  C.  R.  Co.  T.  Caldwell,  9  Ind.  807. 

[cl     (Sop.  1S66) 

A  railroad  company  Is  not  liable  for  an 
animal  killed  on  the  track  at  a  point  where  the 
company  was  not  t>ound  to  fence,  unless  it  was 
killed  by  the  gross  negligence  or  willful  mis- 
conduct of  the  company's  agents.— Indianapolis 
&  C.  R.  Co.  T.  McClure,  26  Ind.  370,  89  Am. 
Dec  467. 

[d]  (S«p.  186S) 

The  statute  provisions,  imposing  a  liability 
upon  railroad  companies  for  injuries  to  ani- 
mals through  defect  of  fences,  only  apply  where 
the  casualty  occurs  at  a  point  where  the  com- 
pany ought  by  law  to  maintain  a  fence.  For 
an  animal  killed  at  a  spot  where  the  company 
is  not  hound  to  fence,  a  recovery  can  t>e  had 
only  upon  common-law  grounds;  e.  g.,  proof 
of  negligence  or  of  a  willful  killing.— Jefferson- 
ville.  M.  &  I.  R.  Co.  t.  Brevoort,  SO  Ind.  324. 

[e]  (8a|>.  UTl) 

The  statutory  liability  for  animals  killed 
where  the  fencing  Is  insufficient  does  not  ex- 
tend beyond  the  right  to  fence  the  track.  If 
animals  stray  upon  the  road  at  a  point  where 
the  company  have  not  a  right  to  fence,  the  com- 
pany is  only  liable  In  case  they  are  chargeable 
with  negligence  in  doing  the  injury.— Indian- 
apolis, C.  &  L.  B.  Co.  V.  Warner,  35  Ind.  515 ; 
Same  v.  Johnson,  36  Ind.  267. 
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It]    (Sop.  UTS) 

Where  an  animal  ia  killed  on  a  railroad  at 
a  point  where  the  railroad  croBsea  a  public 
highway,  where  the  road  cannot  be  legally  fenc- 
ed, the  owner  of  the  animal  cannot  recover  on 
account  of  the  road  not  being  fenced ;  he  most 
show  negligence  on  the  part  of  the  company, 
and  the  absence  of  it  on  his  own  part.  If  lie 
knowingly  allows  it  to  stray  upon  the  track  of 
a  railroad  at  a  point  where  it  cannot  be  legally 
fenced,  and  it  ia  kilted,  be  cannot  recover  unless 
the  animal  was  killed  by  the  gross  negligence 
or  wiUfuIneas  of  the  railroad  company.— JefEer- 
Bonville,  M.  &  I.  R.  Co.  v.  Huber.  42  Ind.  173. 

[g]     (Sop.  1877) 

Where  stock  is  killed  within  the  limits 
of  an  incorporated  town  or  city,  or  at  other 
places,  where  the  law  does  not  require  the  com- 
pany to  fence  its  road,  there  can  be  no  recovery 
against  the  company  without  proof  that  the 
killing  was  caused  by  Its  negligence.— Indian- 
apolis, P.  &  C.  By.  Co.  T.  Caudle.  60  Ind.  112. 

[b]    (Sop.  1883) 

A  railroad  company  is  not  liable  for  killinf 
stocA  that  came  upon  the  track  at  a  point 
where  the  track  necessarily  was  left  exposed. — 
Indiana,  B.  &  W.  By.  Co.  t.  Leak,  80  Ind. 
596. 

[i]  (App.  1891) 
Act  April  8,  1885,  and  Act  April  13,  1885, 
relating  to  the  fencing  of  railroad  rights  of  way, 
did  not  repeal  the  law  making  railroad  com- 
paniea  liable  for  Injury  to  stock  within  the  cor- 
porate limits  of  a  city.— Jeffereonville,  M.  &.  I. 
R.  Co.  T.  Peters,  27  N.  E.  298,  1  Ind.  App.  69. 

[j]  Act  April  13,  1885,  which  compels  railroad 
companies  to  fence  their  roads  "except  where 
the  road  runs  through  unimproved  and  unin- 
closed  land,"  does  not  relieve  railroad  compa- 
nies from  liability  for  cattle  killed  by  their 
trains  because  of  an  absence  of  a  fence,  even 
though  the  unfenced  portion  of  the  road  runs 
through  unimproved  and  unincloscd  land. — (App. 
1881)  LoDlsvilie,  E.  &  St.  L.  R.  Co.  v.  Hart, 
2  Ind.  App.  130,  28  N.  E.  218,  following  Jeffer- 
Bonville,  M.  Sc  I.  R.  Co.  v.  Dunlap  (Sup.  1887) 
112  Ind.  93,  13  N.  E.  403. 

[k]    (App.  1892) 

Acts  April  8  and  13,  1885,  providing  for 
farm  crossings,  and  for  fencing  railroads  for 
the  benefit  of  the  adjoining  landowners,  do  not 
relieve  railroi^  companies  from  liability  under 
the  police  laws  for  killing  stock  which  enter  on 
the  track  where  it  Is  unfenced,  through  unin- 
closed  lands.— Ohio  &  M.  By.  Co.  v.  Wrape,  4 
Ind.  App.  108,  30  N.  R  427. 

m    (App.  1894) 

Rev.  St  1804,  i  5323,  relating  to  the 
fencing  by  a  railroad  company  of  Its  tracka, 
though  it  does  not  compel  them  to  fence  their 
road  through  unlnclosed  and  unimproved  lands, 
leaves  them  none  the  less  UaUe  for  stock  killed 
by  a  failure  to  fence  through  sudi  lauds.- New 


totk.  C.  &  St  L..  R.  Co.  T.  ZnmliauA  11  Ind. 

App.  107,  38  N.  B.  531. 

Fob  Cases  fbom  Othkb  States, 

See  41  Ceitt.  Dio.  R.  R.  H  1409-14SO; 
See,  also,  33  Cyc.  pp.  1170-1196. 

S  411  (5^).   CottBtruction  and  opentioH  o/ 
atatutorn  provMom  in  gtif 

eral. 

[a]  (Sop.  1858) 

Acts  1853,  p.  113,  which  provides  that, 
where  an  animal  is  killed  or  injured  by  a  rail- 
road locomotive,  the  owner  may  sue  before  a 
justice  of  the  peace,  and  judgment  may  be  ren- 
dered for  plaintiff  without  regard  to  the  issae 
of  defendant's  negligence,  does  not  apply  to  a 
esse  brought  in  the  commou  pleas,  because  tbe 
amount  involved  ia  beyond  a  justice's  jurisdic- 
tion.—JefferBoaville  R.  Co.  T.  Martin,  10  Ind. 
416. 

[b]  (8ap.l869) 

St  1853,  with  regard  to'  the  liability  for 
killing  cattle  when  tbe  road  is  not  fenced,  a^ 
plies  only  to  cases  before  a  justice;  in  other 
courts  tbe  plaintiff  must  rely  only  on  his  rights 
at  common  law.— Evansrille  &  0.  B.  Co.  t. 
Robs,  12  Ind.  446. 

[c]  (Sup.  I860) 

The  act  of  March  1,  1853,  providing  com- 
pensation to  the  owners  of  animals  killed  or 
injured  by  the  cars  of  any  railroad  company, 
did  not  apply  to  causes  commenced  in  the  court 
of  common  pleas  or  circuit  courts.— Toledo,  W. 
&  W.  a  Co.  T.  Hibbert,  14  Ind.  509;  Indian- 
apolis, P.  &  C.  R.  Co.  T.  Fisher.  IS  Ind.  208. 

[d]  (Sap.  1862) 

In  a  suit  for  stock  killed  by  a  railroad  prior 
to  Act  1859,  p.  105,  the  killing  must  have  been 
through  the  negligence  of  tbe  company  and  with- 
out the  immediate  fault  of  the  plaintiff. — Wright 
v.  Indianapolis  &  C.  R.  Co.,  18  Ind.  IGS, 

[fl]     (Sop.  I8e3) 

Act  1859,  p.  105,  is  prospective'  only;  not 
embracing  animala  previously  killed.— Indian- 
apolis &  G.  R.  Co.  T.  laiiott,  20  Ind.  430. 

[f]    (Sup.  1887) 

Rev.  St  18S1,  Si  4025-4031,  respecting  th« 
liability  of  railroad  companies  for  killing  stock, 
are  not  repealed  by  the  act  oC  April  13,  ISSo 
(Acts  1885,  p.  224),  but  both  laws  arc  in  force, 
and  railway  companies  are  liable,  as  formerly, 
for  the  death  of  stock  caused  by  their  failure 
to  fence,  at  any  place  where  a  fence  is  requir 
ed  by  such  prior  statute,  except  in  the  case  of 
farm  crossings  and  gates,  which  are  now  by 
said  act  of  1885  required  to  be  kept  closed  by 
the  landowner  Instead  of  the  railway  company. 
— JefFersonville,  M.  &  I.  R.  Co.  v.  Dunlap,  112 
Ind.  93,  13  N.  E.  403;  Pennsylvania  Oa.  T. 
Mccarty,  112  Ind.  322,  13  N.  £}.  409. 

[gl    (App.  1891) 
Rev.  St.  8S  4025-4031,  respecting  Oe  lia- 
bility of  railroad  companies  for  kllliDg  stock. 
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§  411  (8) 


ire  not  repealed  by  Acts  April  8  and  13,  1SS5, 
icqnlring  tailroods  to  be  fenced.— Jeffenonville, 
M.  &  I.  R.  Co.  T.  Peters,  1  Ind.  App.  69,  27 

N.  R  299. 

m    (App,  1891) 

Acte  1880,  p.  148,  which  providea  that  the 
owners  of  tracts  of  land  separated  bj  a  railroad 
may  construct  and  maintain  wagon  and  drive 
wtkys  across  such  road,  and,  if  the  road  is 
fenced,  ^11  erect  and  maintain  substantial 
Kites  therein,  does  not  repeal  the  law  render- 
ins  railroad  companies  liable  for  stock  killed  by 
their  trains  where  they  do  not  securely  fence 
their  roads.— Louisville.  N.  A.  &  C.  By.  CJo. 
T.  nnghes,  2  Ind.  App.  68,  28  N.  E.  158. 

tn  (App.  1906) 
The  statute  {Burds'Ann.  St.  1901,  S  5323; 
Acts  1885,  p.  224,  |  1)  requiring  a  railroad  com- 
pany to  provide  cattle  guards  at  all  highway 
cronings  is  remedial,  and  w>1l  be  liberally  con- 
straed^Pittsbnrgh,  C,  C.  &  St.  L.  Ry.  Co.  t. 
KewBom,  35  Ind.  App.  290,  74  N.  E.  21. 

Fob  Cases  raov  Otheb  States, 

See  41  Cent.  Dig.  R,  R.  H  1409-14Sa 
See,  also,  33  Cyc  pp.  1170-U96. 

I  411  (6).  Trespusittg  animaU  and  e^eei  of 
ttock  lawt. 

M  r8Bp.l8&7) 

Where  an  order  of  the  county  board  speci- 
tjiag  what  animals  shall  be  allowed  to  run  at 
large  on  the  public  common  Is  shown  to  have 
been  made,  and  an  animal  killed  or  doing  dam- 
age, was  one  licensed  to  mp  at  large,  then  the 
court  will,  in  connection  with  that  act,  consider 
the  act  relative  to  fencing  against  such  ani- 
mals, and  the  question  whether  the  Legislature 
can  authoiize  the  depastucage  of  cattle  of  one 
man  upon  the  nnlnclosed  lands  of  another.— 
Indianapolis  &  O.  R.  Co.  t.  Caldwell,  9  Ind. 
397. 

lb)    (Snp.  1859) 

Under  Actn  1853,  p.  113,  requiring  railroad 
companies  to  fence  their  tracks  or  to  be  liable 
to  a  certain  extent  for  injuries  to  animals  due 
to  the  want  of  fences,  a  railroad  company  la 
liable  for  damages  for  killing  cattle  at  a  place 
where  the  road  was  not  fenced,  though  such 
cattle  were  trespassing  on  the  track. — \ew  Al- 
bany ft  S.  R.  Co.  V.  Tilton,  12  Ind.  3.  74  Am. 
Dec.  195;  Same  v.  Maiden,  Id.  10;  Same  v. 
Head.  13  Ind.  258. 

[cl  (8BP.1871) 
Under  the  statute,  a  railroad  company  is 
liable  for  cattle  Ulled  where  it  has  not  dis- 
diatged  Its  duty  of  fencing,  whether  the  county 
conmiissioiierB  have  made  any  order  as  to  the 
running  at  large  of  cattle  or  not.— Jefferson  rllle, 
U.  ft  I.  R.  Co.  T.  O'Connor,  37  Ind.  95 ;  Toledo, 
W.  ft.  W.  By.  Co.  V.  Cary,  Id.  172 ;  J^erson- 
pille,  M.  ft  I.  K.  Co.  T.  SuUivan,  38  Ind.  2G2. 

W    (App.  1S92) 
It  is  immaterial  whether  the  stock  was 
legally  at  large  or  not,  where  the  road  is  not 


fenced.— Terre  Haute  &  I.  R.  Co.  t.  Schaeffer, 
5  Ind.  App.  86,  31  N.  E.  557. 

Fob  Cases  fboh  Otbxb  States, 

See  41  Gent.  Dig.  R.  R.  {{  1409-1450. 
See,  also,  S3  Cyc.  pp.  1170-1196. 

I  411  Charaeter  or  apeciet  of  animaU 

infured, 

[a]  (Sap.  1866} 
The  liability  of  a  railroad  company  for  de- 
fect of  fences  extends  to -ail  kinds  of  animals 
that  would  be  kept  from  the  track  by  an  ordi- 
nary fence,  without  reference  to  the  question 
whether  they  are  large  enough  to  throw  a  train 
off  the  track  when  run  over  by  it. — Indianapolis 
P.  &  C.  B.  Co.  v.  MarshaU,  27  Ind.  300. 

Fob  Cases  fboh  Otheb  Staivs, 

See  41  CERT.  Dio.  ^  R.  {f  1409-1450. 
See,  also,  33  Cyc.  pp.  1170-1106. 

S  411  (Q%).  Detegation  of  duty  to  third 
person. 

[a]     (Sop.  1876) 

The  fact  that  a  railroad  company  holds  a 
contract  or  covenant  against  a  third  person,  re- 
quiring him  to  maintain  a  fence,  and  that  the 
cattle  killed  got  upon  the  track  through  such 
person's  failure  to  perform  hla  engagement,  does 
not  shield  the  company  from  the  statutory  lia- 
bility to  the  owner.— Cincinnati,  H.  &  I.  R.  Co. 
V.  Ridge,  54  Ind.  39. 

Fob  Cases  fboh  Other  States, 

See  41  Cent.  Dio.  R.  R.  H  1409-1430. 
See,  also,  33  Cyc.  pp.  1170-1196. 

I  411  (8).   Waiver  or  agreement  of  adjoin- 
ing tondovmeTm 

[a]  (Snp.  1869) 

A  railroad  company  cannot  relieve  Itself 
from  liability  under  Act  March  1,  1853,  provid- 
ing compensation  to  the  owners  of  animals  kill- 
ed or  injured  by  the  cars  by  making  private 
contracts  with  the  landholders  along  their  road 
by  which  the  latter  separately  agreed  to  make 
and  keep  up  fences. — New  Albany  ft  S.  R.  Co. 
V.  Maiden,  12  Ind.  10. 

[b]  (Sap.  1S6S) 

Where  by  contract  with  a  railroad  com- 
pany the  owner  of  the  land  through  which  the 
road  passes  has  undertaken  to  mamtain  the 
fence,  the  tenant  of  such  landowner  thus  bound 
by  the  contract  is  in  no  position  to  maintain 
an  action  against  the  railroad  company  for  an 
injury  to  his  aninuls  resulting  from  a  failure 
to  fence.— Indianapolis,  P.  &  C.  B.  Co.  t. 
Petty,  25  Ind.  413. 

[c]  <Sni>.  1871) 

A  landowner  released  to  a  railroad  com- 
pany the  right  of  way  through  his  land,  and 
further  released  and  relinquished  to  the  com- 
pany "all  damages  and  rights  of  damages,  ac- 
tions and  causes  of  action,  which  I  might  sus- 
tain or  be  entitled  to  by  reason  of  anything 
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connected  with,  or  conseqaent  upon,  the  loca- 
tioa  or  oonstnictioii  of  said  work,  or  the  repair- 
ing thereof  when  finally  eetablldied  or  com- 
pleted." Held,  that  such  release  ia  do  manner 
related  to  actiona  for  damages  for  the  injury 
or  deatnictioD  of  cattle  by  the  runnine  of  ears 
along  the  railroad,  at  a  point  insecardy  fenced ; 
the  fences  through  the  lands  along  the  track  not 
haring  been  made,  by  such  release,  partition 
fences,  which  it  was  the  duty  of  the  plaintiff 
to  beep  np.— Cleveland,  C,  C  *  I.  Ry.  Co.  v. 
Orossley,  36  lad.  370. 

[d]  (8iip.  1881) 

In  an  action  against  a  railroad  for  injury 
to  cattle  through  failure  to  fence,  an  agree- 
ment of  plaintiff  to  pay  the  company  $200  if 
they  would  put  in  six  cattle  guards  "as  its  only 
obligation  in  regard  to  fenring"  did  not  release 
tbe  company  from  liability ;  the  duty  to  fence 
being  Imposed  by  law.— Cincionati,  H.  ft  I.  R. 
Oo.  T.  Hildretb,  77  Ind.  504. 

[e]  (Sup.  1882) 

In  an  action  against  a  railroad  for  stock 
killed  through  Its  failure  to  fence,  defendant 
could  not  show  a  contract  with  an  adjoining 
owner  to  maintain  a  fence;  tbe  owner  of  the 
stock  not  being  a  party  to  the  contract. — In- 
dianapolis, P.  &  G.  By.  Co.  V.  Thomas,  S4  Ind. 

m 

eg  (App.  1891) 
A  railroad  company  cannot  make  a  contract 
with  a  private  person  to  make  openings  in  its 
fence  for  private  purposes,  and  thereby  relieve 
itself  from  a  duty  it  owes  to  the  general  public 
to  keep  the  road  securely  fenced,  except  at 
private  farm  crossings,  where  the  r^Iroad  right 
of  way  separates  tracts  of  land  into  two  parcels 
and  to  enable  the  owner  to  go  from  one  piece 
to  another  so  separated.— Wabash  R.  Co.  t. 
Williamson,  29  N.  EI  455,  3  Ind.  App.  190. 

Foe  Cases  from  Other  States, 

See  41  Cent.  Dig.  R.  R.  9§  1409-145a 
Se^  also,  33  Cyc.  pp.  1170-1196. 

1  411^.  Effect  of  award  of  datncget  to 
adjoining  owner  for  fencing. 

I«]  (Slip.  Igffl) 
A  railroad  company  took  land  of  an  individ- 
ual  for  its  track,  and  by  award  of  a  party, 
agreed  upon  by  each,  paid  $500;  $200  as  tbe 
value  of  the  land,  $300  as  a  consideration  for 
the  building  and  keeping  in  repair,  by  the  in- 
dividual, of  tbe  fences  along  the  line  of  the 
track  and  hb  remaining  laud.  Held,  that  the 
railroad  was  not  liable  to  him  for  damages  for 
Ibe  kitting  of  a  borse  by  tbe  cars,  when  such 
horse  had  leaped  over  his  fences.— Terre  Haute 
&  R.  R.  Co.  v.  Smith,  16  Ind.  102;  Toledo,  W. 
ft  W.  R.  Co.  T.  Brown,  17  Ind.  853. 

[b]    (Swp.  1877) 

A  railroad  company  is  not  relieved  of  its 
duty,  under  the  statute,  to  fence,  by  tbe  fact 
that  in  the  award  for  the  taking  of  tbe  land  a 


sum  had  been  allowed  the  owner  for  fenringi^ 
Baltimore,  P.  ft  0.  Ry.  Co.  v.  Johnson.  58  Ind. 
188. 

Fob  Cases  fbom  Other  States, 

See  41  CENT.  Dig.  R.  R.  Sf  140&-145i}. 
See,  also,  33  Cyc  pp.  1170-1198. 

I  411  (10).  Persona  entitled  to  benefit  of 
fence*. 

[a]  (Sap.  1868) 

The  law  (Laws  1853,  p.  113)  requiring  nil- 
road  companies  to  fence  is  a  police  regulation, 
making  them  liable  without  regard  to  the  n^ti- 
geuce  of  tbe  owner  of  cattle  killed,  or  his  being 
or  not  a  pnqirietor  of  adjoining  land.— Indian* 
apolis  ft  C.  R.  Co.  T.  Tpwnsend,  10  Ind.  38; 
Jeffersonville  R.  Co.  v.  Applegate,  Id.  49;  In- 
dianapolis ft  a  R.  Co.  T.  Meek.  Id.  502;  Jef- 
fersonville B.  Co.  T.  Dougherty,  Id.  540- 

[b]  (aBp.l8») 

Acta  1853,  p.  113,  requiring  railway  CO  ID" 
panics  to  fence  their  tracks  or  be  Uable  for  In* 
juries  to  animals  due  to  th%  want  of  fences,  is 
more  for  the  benefit  of  the  public  to  gtuid 
against  injury  to  passengers  than  for  the  bene- 
fit of  the  owners  of  animals— New  Albany  ft  & 
R.  Co.  T.  Maiden.  12  Ind.  la 

[0]  (S«p.l8G») 
A  railroad  company  ia  liable  for  killlag 
stock,  where  their  road  was  not  fenced,  to  one 
who  is  not  an  occupant  or  proprietor  of  tbe 
adjoining  lands^New  Albany  ft  S.  R.  Ca  v. 
Aston,  13  Ind.  545;  Same  v.  Bishop,  Id.  566. 

Id]    (§iip.  1861) 

The  statute  requiring  railroad  companies 
to  fence  is  not  to  be  taken  aolely  as  a  police 
regulation  for  the  benefit  of  passengers  to  the 
exclusion  of  its  application  to  cases  of  stock 
killed  by  freight  trains.— IndianapoUs  ft  C  R. 
Co.  T.  SneUing.  16  Ind.  435. 

[6]     (Sap.  mti 

The  statute  requiring  railroads  to  be  kept 
fenced  is  not  intended  to  change  the  common- 
law  rale  as  to  the  duty  of  the  owner  of  cattle, 
nor  merely  to  give  them  compensation  for  ani- 
mals killed  or  injured  on  tbe  track  where  tbe 
road  is  not  fenced,  but  chiefly  as  a  police  regn- 
latlon  for  tbe  benefit  of  the  public,  to  secure  tbe 
safety  and  freedom  from  obstructions  to  the 
passage  of  carriages  along  the  track.— Toledo  & 
W.  R.  Co.  T.  Fowler,  22  Ind.  316. 

[f]  (Sap.  1868) 
The  provisions  of  the  statute  allowing  the 
recovery,  by  tbe  owner,  of  compensation  for  ani- 
bials  killed  or  injured  by  railroads,  through  de- 
fect of  fences,  are  not  intended  merely  for  tbe 
protection  of  owners  of  cattle,  hut  are  in  the 
nature  of  a  police  regulation,  designated  to  pro- 
mote the  security  of  persons  and  property  pass- 
ing upon  the  road  ;  and  must  be  enforced  when 
the  company  fails  to  comply  with  the  require- 
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meat.— JefferBOQville.  M.  &  I.  R.  0>.  t.  Echols, 
30  Ind.  321. 

foB  Cases  fbdh  Oteeb  States, 

See  41  Gent.  Dio.  B.  R.  81 140&'145O. 
See.  also.  S3  Cyc  pp.  1170-1196. 

I  411  (10%).   Mature  and  cause  of  injury. 

[a]  It  is  essential  to  the  liability  of  a  railroacl 
company,  under  the  acta  of  1S53  (1  Gav.  &  H. 
St.  p.  522)  and  18G3  (Davis'  Rev.  SL  Supp. 
1870,  p.  413),  imposing  liability  on  railroad 
companies  for  killing  stock  where  their  tracks 
have  not  been  fenced,  for  the  death  or  injury  of 
an  animaU  that  the  animal  should  be  actually 
touched  by  the  engine,  cars,  or  other  carriages. 
—(Sup.  1874)  Indianapolis,  B.  &  W.  Ry.  Co. 
y.  McBrown,  46  Ind.  229;  (1877)  Louisville,  N. 
A.  &  C.  Ry.  Co.  V.  Smith,  58  Ind.  675. 

P>]  (Sap.  1878) 
Only  one  of  two  mules  that  bad  been  turn- 
ed loose  to  graie,  tied  together  by  a  strap 
around  their  necks,  was  stmck  by  a  locomotive, 
and  both  were  dragged  along  the  track  and 
killed.  Held,  that  under  1  Rev.  St.  p.  75, -im- 
poBiUg  liability  on  railroad  companies  who  have 
not  fenced  their  tracks  for  killli^  stock  which 
wander  thereon,  the  owner  could  recover  only 
for  the  one  struck  by  the  train.— JeffersouviUe, 
U.  &  I.  R.  Co.  T.  Downey.  61  Ind.  2S7. 

tc]     (Snp.  1884) 

Under  Rev.  St.  1881,  §  4025,  giving  a  right 
of  action  for  the  killing  or  injuring  of  animals 
by  locomotives,  cars,  etc.,  used  on  the  rail- 
road, proof  is  required  that  the  animal  killed 
or  injured  was  actually  touched  by  the  locomo- 
tive, cars,  ar  other  carriages.— Croy  v.  Louis- 
ville. N.  A.  &  0.  Ry.  Co..  97  Ind.  126. 

[d]    (Snp.  Itm 

Rev.  St  1881,  8  402S,  provides  that.  If  a 
railroad  company  does  not  keep  its  track  "in- 
closed on  both  sides  by  a  proper  fence  and  se- 
curely  fenced  in,"  it  Is  liable  for  accident  hap- 
pening to  cattle  entering  through  any  defective 
place.  Held  that,  in  an  action  against  a  rail- 
road company  under  this  statute,  the  plaintilf 
mu3t  prove  that  the  animal  was  injured  by  ac- 
tual contact  with  defendant's  locomotive  or 
cars.— Louisville.  E.  &  St  L.  Ry.  Co.  v.  Thom- 
as. 106  Ind.       6  N.  El  198. 

M    (Bmv.  un) 

In  order  to  hold  a  railway  company  liable 
under  the  act  of  April  13,  188S  (Acts  1886.  p. 
224).  for  killing  or  injuring  stock  on  Its  track, 
the  animals  most,  as  formerly,  have  been  killed 
«r  injured  by  the  engine  or  cars.~Jeffer8onvilie, 
M.  &  I.  R.  Co.  T.  Donlap.  112  Ind.  93,  IS  M.  B. 

4oa 

Under  Rev.  St  1894,  $  5323  (Elliott's 
Supp.  8  1077)>  requiring  railroad  companies  to 
fence  in  their  right  of  way,  and  section  5312, 
Rev.  St  1894  (section  4025,  Rev.  St  1881), 
making  a  railroad  company  liable  when  it  fails 


so  to  do  for  stock  whidi  get  on  its  track  and  arc 
killed  by  its  cars  or  loramottTes.  recovery  cannot 
be  bad  unless  the  death  or  injury  was  cansed  by 
contact  with  the  ears  or  locomotive. — Chllder  v. 
Louisville.  N.  A.  &  C.  Ry.  Co..  12  Ind.  Am** 
686,  41  N.  R  21. 

For  Cases  from  Other  States. 

See  41  Cent.  Dio.  R.  R-  §§  1409-1460. 
See,  also,  33  Cyc.  pp.  1170-1196. 

I  411  (11).  Place  of  entry  of  unimais  on 
right  of  way. 

Ca]    (Sop.  1865) 

AMiere  an  animal  passes  upon  a  railroad 
track  at  the  crossing  of  a  public  street  or  high- 
way, or  other  place  where,  from  any  cause,  it 
would  be  improper  that  the  railroad  should  be 
fenced,  and  is  killed  by  the  locomotive  or  cars, 
the  company  is  not  liable,  except  for  the  negli- 
gence or  misconduct  of  those  having  charge  sf 
the  train.— Indianapolis  ft  G.  B.  Go.  T.  HcKln- 
ney,  24  Ind.  283. 

[b]  (Snp.  1869) 

Where  an  animal  was  killed  by  the  cars  of 
a  railroad  company  at  a  point  where  the  road 
was  securely  fenced  to  within  10  feet  on  one 
side  of  the  track,  and  within  20  steps  on  the 
other,  of  a  public  crossing,  but  the  testimony 
showed  that  the  fences  did  not  extend  to  the 
cattle  guard  at  the  public  crossing,  held,  that 
the  company  was  not  relieved  from  liability  by 
the  fact  that  the  road  was  securely  fenced  at 
the  point  where  the  animal  was  killed,— Jeffer- 
sonville,  M.  &  I.  R.  Co.  v.  Avery,  31  Ind.  277. 

[c]  (Snp.  1872) 

If  cattle  come  on  a  railroad  where  there 
Bhooid  be  a  sufficient  fence,  bnt  there  is  not, 
and  wander  on  the  road  to  a  pmnt  where  the 
road  is  not  fenced,  and  cannot  lawfully  be 
fenced,  and  are  there  Injured,  the  company  Is 
liable,  and  an  answer  to  an  action  for  such  In- 
jury under  the  statute  must  show  that  they  did 
not  thus  enter  on  the  road.— Toledo,  yt.  ft  y/. 
Ry.  Co.  V.  Howell,  38  Ind.  447. 

rd]     (Snp.  1878) 

In  order  to  make  a  railroad  liable  under 
the  statute  for  stock  killed  upon  the  road,  the 
animals  must  enter  upon  the  road  at  a  point 
where  it  is  not  securely  fenced. — Toledo,  ft 
W.  Ry.  Co.  T.  Stevens,  68  Ind.  337. 

[«]    (Sap.  1880) 

Under  the  statute  relating  to  the  fiahility 
of  railway  companies  for  killing  stock,  it  is  not 
the  place  of  the  killing  that  governs  the  liability 
of  the  company,  but  the  place  of  entry  npon 
the  track.— Jeffersonville,  H.  ft  I.  B.  Go.  v. 
Lyon,  72  Ind.  107. 

[f]    (Sup.  18S1) 

Where  cattle  came  on  a  railroad  track 
where  it  was  the  duty  of  the  company  to  fence, 
and  wandered  to  and  were  killed  at  a  place 
where  the  company  was  not  bound  to  fence, 
held,  that  the  company  was  liable. — Wabash 
Ry.  Co.  V.  Forshee,  77  Ind.  15a 
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[g]     (Sap.  188S) 

Rev.  St.  1881,  9  4025,  providea  that  if  a 
railroad  company  does  not  keep  its  track  "Id- 
cloaed  on  both  sidea  by  a  proper  fence  and  se- 
rurely  fenced  in,"  it  is  liable  for  accident  hap- 
pening to  cattle  entering  through  any  defective 
place.  IJdd,  that  in  an  action  against  a  rail- 
road company  under  this  statute,  the  plain- 
tiff must  prove  that  the  animal  entered  through 
auch  defectire  place.— rjouiaville,  E.  ft  St.  Tj. 
Ry.  Co.  V.  Thomas,  100  Ind.  10.  5  N.  B.  198. 

[hi    (Sup.  ISST) 

It  U  th«  condition  of  the  road  at  the  place 
where  the  aofmals  entered  upon  the  track,  and 
Dot  that  where  they  were  killed,  that  is  material 
in  determining  the  liability  of  a  railroad  com- 
pany for  failure  to  maintain  fences.~Iadiana, 
B.  &  W.  Ry.  Co.  T.  Quick,  108  Ind.  295,  9  N.  E. 
788,  925. 

[1]  (Avp.isn) 
Where  an  animal  wUch  was  killed  or  in- 
jured by  a  railroad  train  entered  on  the  track 
at  a  point  where  the  company  was  not  bound 
to  maintain  a  fence.  It  was  not  liable  for  dam- 
ages, unless  the  killing  or  injury  waa  willful,— 
Pennsylvania  Co.  T.'lindley,  28  N.  B.  106,  2 
Ind.  App.  111. 

Ul  (App.  1891) 
Plaintiff  drove  a  herd  of  rattle  along  the 
railroad  track  to  a  highway,  and  thence  to  a 
point  64  yards  from  the  track,  whereupon  a 
train  came  along  and  frightened  the  cattle,  who 
ran  through  some  vacant  land  to  the  track  at 
a  point  where  it  was  nnfenced,  and  were  killed 
by  the  train.  Held,  that  the  fact  that  the  cattle 
had  been  previously  driven  on  the  track  did  not 
relieve  the  company  from  liability  for  its  neg- 
lect to  fence.— I>ouisvil1e,  R.  &  St.  U  R.  Co. 
V.  Hart,  2  Ind.  App.  130.  28  N.  E.  218. 

[k]    (App.  1892) 

In  an  action  under  the  statute  against  a 
railroad  company  far  killing  mulea  which  had 
entered  on  the  track  at  a  crossing  where  the 
r-ompany  had  neglected  to  maintain  fences  and 
guards,  it  is  no  defense  that  the  mules  paased 
along  the  track,  and  were  killed  at  a  point 
thereon  where  the  company  was  not  bound  to 
maintain  such  fences  and  guards. — I^uiaville,  N. 
A.  &  0.  Ry.  Go.  V.  Etzler.  3  Ind.  App.  302,  30 
N.  E.  32. 

In  an  action  under  the  statute  against  a 
railroad  to  recover  damages  for  the  killing  or 
the  injury  of  animals,  the  defendant's  liability 
depends  on  the  qnestlon  whether  the  railroad 
was  securely  fenced  at  the  place  where  the  an- 
imals killed  or  injured  by  the  passing  train  en- 
tered on  the  road.  The  question  concerning  a 
sufficient  fence  always  relates  to  the  place  of 
entry,  not  to  the  place  of  killing  or  injury  if 
it  be  other  than  the  place  of  entry, — Id. 

Fob  Cases  now  Otbeb  States, 

See  41  Cent.  Dig.  It.  R.  H  140!)-1460. 

See.  also,  33  Cyc.  pp.  1170-1190. 


S  411  (12).  At  what  placet  nqvir^ 

[a]  A  railroad  company  Is  bo  and  to  fence  at 
a  place  where  Iti  road  intersects  a  canal.— 
(Sup.  1868)  White  Water  Valley  R.  Co.  v. 
Quick,  30  Ind.  384;  (ISO)  Id.,  31  Ind.  127. 

[bl    (8ttp.  1882) 

A  railroad  company  is  bound  to  fence 
where  practicable,  and  is  liable  for  the  value 
of  stock  killed  by  reason  of  a  neglect  to  fence. 
—Louisville,  N.  A.  ft  a  Ey.  Co.  v.  Zlnk,  85 
Ind.  219. 

[c]    (Sap.  1SS4) 

A  railroad  company  Is  not  required  to  fenre 
its  road  where  such  fence  interferes  with  its 
own  rights  in  operating  its  road  or  transactinR 
its  business,  nor  where  the  rights  of  the  public 
in  traveling  or  doing  business  with  the  compauy 
are  interfered  witb.—EvansviUe  &  T.  H.  Ry. 
Co.  T.  WiUia,  93  Ind.  SOT. 

Va  (8«p.l884) 

A  railroad  company  Is  not  bound  to  frace 
its  road  at  highway  crossings,  nor  at  any  place 
where  mdh  fencing  would  interfere  with  the 
rights  of  the  public  or  the  proper  management 
of  the  boslness  of  the  railroad.— Ixmisrille,  K. 
A.  ft  C.  Ry.  Co.  T.  Shanklin,  04  Ind.  297,  af- 
firmed Same  t.  PIxley,  Id.  003. 

[e]  (Dap.  1SS4) 

If  the  place  is  one  that  cannot  be  fenre'l 
without  endangering  employes  or  interfering 
with  the  railroad  company  in  the  dischaiw  of 
its  duty  to  the  public,  or  if  the  place  is  one  that 
cannot  be  fenced  witiout  Interfering  with  the 
use  of  the  highway,  then  thers  is  no  obligation 
to  fence  resting  upon  the  company.— Ft.  Wayne, 
C.  &  L.  R.  Co.  V.  Herbold,  90  Ind.  9L 

Where  cattle  guards  are  necessary  to  pre- 
vent animals  from  entering  upon  the  roadway, 
and  fences  connot  be  built,  then  it  is  the  duty 
of  the  company  to  construct  proper  cattle 
guards  provided  the  place  is  one  where  it  is 
practicable  to  do  so  without  Interft- ring  with  its 
businesa  or  endangering  the  safety  of  its  em- 
ployes.—Id. 

[f]  (Sup.  1SS6) 

Rev.  St.  1881,  S  4025,  provides  that  if  a 
railroad  company  does  not  keep  its  track  inclos- 
ed OQ  both  sides  by  a  proper  fence,  aud  secarely 
fenced  in,  it  is  liable  for  accidents  happening 
to  cattle  entering  through  any  defective  place. 
In  an  action  against  a  railroad  for  injuries  to 
a  horse,  it  appeared  that  there  were  no  wing 
fences  on  either  side  of  the  cattle  guard  leading 
from  it  to  the  east  and  west  fences  on  the 
north  and  south  sides  of  the  railroad  track. 
Ilrld  that,  if  there  had  been  such  wing  fences 
leading  out  from  the  cattle  guard  and  connect- 
ing with  the  east  and  west  fences  on  each  side 
of  the  railroad  track,  it  could  have  been  correct- 
ly said  that  such  track  at  the  point  where  plain- 
tifTs  horse  entered  thereon  was,  in  the  language 
of  the  statute,  "securely  fenced  in."— Looisrille. 
Evansvllle  &  St.  Louis  Ry.  Co.  t.  ^omis,  5 
N.  E  108.  106  Ind.  10. 
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[f]  (Sap.  1S») 
Railroad  companies  canoot  be  required  to 
erect  and  maintain  fences  alon?  unindosed  and 
nnimproved  lands,  nor  in  the  platted  portions 
of  cities,  towns,  and  villages,  but  they  are  nev- 
erthelesB  liable  for  injary  to  animals  that  enter 
OQ  their  tracks  at  each  places  in  case  the  tracks 
were  not,  but  might  have  lieen,  securely  fenced 
without  interfering  with  the  dischai^e  of  its 
duty  to  the  public,  or  without  increasing  the 
danger  to  its  employes  in  the  di^hai^  of  their 
duties.— PennsylTanfa  Co.  v.  Mitchell,  24  N.  E. 
1065,  124  Ind.  47S. 

Fob  Cases  fbom  Otheb  87x11:8, 

Sbe  41  Ckht.  Dig.  R.  R.  M  1409-1450. 
See.  also.  33  O^c.  pp.  1170-1196. 

f  411  (14).   Public  or  private  conren- 

ience  in  general. 

[a]  (Sup.  1871) 
A  railroad  company  is  not  obliged  by  stat- 
ute to  fence  its  traclts  where  the  result  there- 
of would  be  to  deprive  itself  of  the  use  of  its 
own  property,  consisting  partly  of  buildings, 
though  such  buildings  may  nut  be  in  present 
Dse,  and,  therefore.  If  cattle  are  killed  at  such 
point  by  the  cars  of  the  company,  it  is  not  lia- 
ble io  the  absence  of  affirmative  proof  of  ueg- 
ligencc-^effersonville.  M.  &  I.  B.  Co.  t.  Beat- 
ty,  36  Ind.  15. 

n>]    (Sap.  1ST5) 

In  a  stock-killing  case  against  a  railroad 
company,  it  was  not  error  to  give  a  charge  ap- 
plicable to  the  evidence,  that  a  railroad  com- 
pauy  is  not  bound  to  build  and  maintain  a 
fence  at  a  point  in  a  town  or  village  where  it 
will  obstruct  or  interfere  with  the  free  use  of 
the  public  street  or  a  bighway,  or  interfere  In 
any  way  with  the  free  use  of  such  highway 
whether  such  highway  Is  in  a  town  or  village 
or  in  the  country ;  that  the  law  does  not  re- 
quire a  railnay  company  to  build  and  maintain 
a  fence  at  a  point  where  it  will  interfere  with 
the  free  use  of  a  switch  or  side  track  which  is 
a  part  of  the  road,  or  where  it  will  interfere 
with  the  free  use  of  a  parcel  of  ground  kept 
and  used  by  the  company  as  a  coal  or  wood 
yard,  or  for  the  purpose  of  loading  and  unload- 
ing staves,  lumt>er,  timber,  wood,  or  other  kinds 
ef  freight  shipped  or  to  be  shipped  on  the  com- 
pany's cars ;  that  when  there  is  a  mill  or  hay 
press  on  or  near  a  railroad  track,  if  the  main- 
taining of  a  fence  at  or  near  tiie  mill  or  press 
would  Interfere  with  the  free  use  of  the  same, 
the  company  is  not  reqoired  to  build  or  main- 
tain a  fence  so  as  to  interfere  with  the  free 
use  of  the  mill  or  press ;  that  if  there  is  a  lot 
or  yard  used  in  connection  with  the  mill  or 
press,  the  company  Is  not  bound  to  fence  at  any 
point  where  it  will  interfere  with  the  free  use 
of  such  lot  or  yard ;  and  that  whenever  a 
railroad  company  can  build  and  maintain  a 
fence  without  interfering  with  the  rights  of  the 
public  or  with  the  free  use  of  property  belong- 
ing to  private  individuals  or  of  its  own  proper- 
ty, it  is  bound  to  maintain  a  fence,  whether  It 


be  In  a  town  or  village  or  In  the  country.— 
Ohio  ft  M.  Ry.  Co.  T.  Rowland.  SO  Ind.  849. 

[G]     (Sup.  1SS2) 

A  railroad  company  is  not  required  by  Rev. 
St.  1881,  §  4031,  to  fence,  where  a  fence  would 
hinder  the  free  use  of  its  property,  or  incom- 
mode individuals  in  the  use  of  their  property,  or 
interfere  with  the  rights  of  the  public— Cincin- 
nati, R.  &  Ft.  W.  R.  Co.  V.  Wood,  82  Ind.  593. 

[d]   (Sop.  1884) 

If  the  railroad  company  specially  pleads 
by  way  of  answer  ita  right  to  omit  fencing  at 
the  point  where  the  animal  strayed  npon  the 
track,  It  most  dearly  show  that  it  could  not 
have  fenced  at  that  point  without  injury  or 
obstmction  to  ita  own  business  or  to  public 
rights  or  easements.— Banister  v.  Pennsylvania 
Co.,  98  Ind.  220. 

[•]     (Snp.  1SS6) 

A  railroad  company  is  not  required  to 
fence  Its  right  of  way  at  places  where  the 
fence  would  interfere  with  the  transaction  of  its 
business,  and  it  is  not  liable  to  the  owners  of 
animals  injured  or  killed  at  such  places  by  its 
locomotives  or  cars  in  consequence  of  the  ab- 
sence of  a  fence.— Evansville  &  T.  H.  B.  Co.  v. 
Tipton.  101  Ind.  197. 

in    (Sap.  188S) 
Railroads  are  not  required  to  fence  their 
tracks  at  places  where  public  convenience  will 
not  permit  it.—Becbdolt  v.  Grand  Rapids  &  I. 
R.  Co.,  118  Ind.  843.  15  N.  E.  686. 

[g]  (Sap.  1880) 
A  railroad  company  is  not  liable  for  inju- 
ries to  animals  that  enter  on  ita  track  at  places 
where  there  ate  no  fences,  and  where  the  matn- 
tenance  of  fences  would  interfere  with  tbe  dis- 
charge of  its  duty  to  the  public,  or  with  the 
rigbta  of  the  public  In  flie  use  of  the  highway, 
or  In  doing  bnsinesa  with  the  company,  or 
make  tbe  ronoing  and  handling  of  trains,  or 
the  necessary  and  proper  switching  of  cars 
more  hasardous  to  its  employes.— Pennsylvania 
Co.  T.  Mitchell.  24  N.  B.  1063,  124  Ind.  473. 

[b]  (App.l89Z) 

A  railroad  company  Is  not  required  to 
fence  its  track  at  a  point  where  a  fence  would 
interfere  with  the  operation  of  the  road  in  the 
discbarge  of  its  duty  to  the  public,  or  endanger 
the  safety  of  its  employes  In  operating  it.— In- 
dianapolis, D.  ft  W.  Ry.  Co.  V.  Clay,  28  N.  E. 
5G7,  30  N.  E.  916,  4  Ind.  App.  282. 

[I]  (App.  1894) 
A  railroad  company  is  not  required  to 
fence  its  track  at  a  point  where  a  fence  would 
materially  interfere  with  the  operation  of  the 
road  in  tbe  discharge  of  its  duty  to  tbe  public, 
or  endanger  the  safety  of  Its  employ^  in  oper- 
ating it,  but  the  burden  of  showing  that  the 
road  ought  not  to  be  fenced  at  the  given  place 
is  upon  tbe  railroad  company.- Toledo,  St  L. 
ft  K.  C.  B.  Co.  T.  Fl7»  36  N.  E.  215^  8  Ind. 
App.  602. 
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Where  a  feoce  or  cattle  guard  would  make 
a  railroad  trade  aod'rigbt  of  way  daugerous  to 
its  employes  in  a  high  or  to  a  considerable  de- 
gree, exemption  from  fencing  migiit  be  required 
as  a  matter  of  law.—Toledo,  St  L.  &  E.  C.  R. 
Co.  T.  Cnpp,  36  N.  B.  445,  9  Ind.  App.  244. 

Dt]  (App.  1909) 
A  railroad  need  not  fence  its  track  at  a 
point  where  a  fence  would  Interfere  wltb  tbo 
discharge  of  its  duty  to  employes  In  the  oper- 
ation of  trains.— Baltimore  &  0-  S.  W.  B.  Co. 
T.  Dickey.  43  Ind.  App.  509,  87  N.  E.  1047. 

Fob  Cases  fbom  Otueb  States, 

See  41  Cent.  Dig.  R.  R.  S|  1409-1450. 
Bee.  also,  33  Cyc.  pp.  1170-1190. 

S  411  (15).  III  eitiet,  townt,  and  vil- 
lages. 

[a]  The  act  of  March  1,  1853,  imposing  on 
railroad  companies  liability  for  injuries  to 
animals,  but  providing  that  ^he  act  shall  not 
apply  to  any  railroad  securely  fenced,  does  not 
apply  to  places  where  a  railroad  crosses  the 
streets  of  the  town,  and  cases  arising  from  col- 
lisions at  such  places  are  governed  by  common- 
law  rules.— (Sup.  1855)  Lafayette  &  I.  B.  Co. 
T.  Shriner,  6  Ind.  141,  followed  Smith  t.  Terre 
Haute,  ft  R.  B.  Go.  (1850)  7  Ind.  553. 

[b]  (Sap.  1868) 
A  portion  of  a  railroad  is  not  accepted 
from  the  requirements  of  the  statute  as  to  fenc- 
es merely  because  it  Is  within  city  limits.  The 
exception  only  extends  to  places  where  it  Is 
unreasonable  or  improper  that  the  road  should 
be  fenced,  whether  within  or  without  the  lim- 
its of  cities  or  towns. — Indianapolis  St  C.  R. 
Co.  V.  Parker,  29  Ind.  471. 

[u]     (Snp.  1870) 

The  statute  making  railroad  companies  lia- 
ble for  injuries  to  animals  without  regard  to 
willful  misconduct,  negligence,  or  accident, 
where  the  railroad  is  not  fenced,  applies  to  a 
place  within  the  limits  of  a  city  where  it  would 
not  be  illegal  or  improper  to  maintain  a  fence. 
— JeffersoDville,  M.  &  I.  B.  Co.  T.  Farithuxat, 
34  Ind.  501. 

[d1  1871) 

The  fact  that  the  streets  or  alleys  of  a 
town  terminate  at  a  railroad  track  Is  no  ob- 
jection to  the  erection  of  a  fence.  The  public 
right  to  travel  on  streets  or  alleys  can  extend 
no  further  than  they  extend,  and  at  their  ter- 
mini at  a  railroad  track  at  a  point  which  can- 
not be  used  for  the  purpose  of  loading  or  un- 
loading cars,  it  is  the  duty  of  the  railroad  com- 
pany to  fence.— Toledo,  W.  ft  W.  By.  Co.  v. 
Cary,  37  Ind.  172. 

[•]     (Sup.  18T2) 

Under  the  statute  requiring  railroad  com- 
panies to  fence  their  tracks,  a  railroad  company 
must  fence  tracks  which  cross  large  tracln  of 
vacant  land,  though  they  are  within  the  limits 


of  a  city.— Toledo,  W.  ft  W.  By.  Co..  t.  How^ 
ell,  38  Ind.  447. 

in    (Sup.  1873) 

That  a  place  on  a  railroad  where  an  ani- 
mal is  killed  is  within  a  city  is  oot  sufficient 
to  excuBe  the  company  from  fencing  the  road. 
—Toledo,  W.  ft  W.  Ry.  Co.  r.  Owen,  43  laL 
405. 

lei    (Sup.  1881) 

The  evidence  diowed  that  stot^  was  killed 
between  two  streets  of  a  city  on  defendant's 
track,  which  was  not  there  fenced,  tbongh  a 
fence  might  have  been  built  there  wttboat  in- 
terfering with  any  street  or  alley,  or  with  the 
usual  running  of  the  road.  Held,  that  the  com- 
pany was  liable.— Indianapolis,  P.  &  C.  R.  C& 
v.  Lindley,  75  Ind.  426. 

[ta]    (Svp.  1831) 

That  the  place  where  an  animal  was  killed 
was  within  the  limits  of  an  Incorporated  town 
does  not  conclusively  show  that  the  railroad 
company  was  not  required  to  fence  its  tracks  at 
that  place,  but,  to  relieve  it  from  that  duty,  it 
must  appear  that  it  would  have  been  unreason- 
able or  improper  to  maiutain  a  fence  at  that 
place.— Wabash  Ry.  Co.  t.  Forshee,  77  Ind.  158. 

[1]    (Sap.  1881) 
Railroads  are  liable  for  cattle  killed  be- 
tween crossings  in  towns  and  cities,  if  the  road 
could  be  and  was  not  fenced.— Pittsburgh,  C  ft 
St  L.  Ry.  Co.  T.  Laufman,  78  Ind.  319. 

Ul    (App.  1894) 

The  fact  that  a  railroad  passes  througti 
an  addition  to  a  dty,  wlUch  is  plotted  into  lot% 
streets  and  alleys,  does  not.  of  itself,  absolve 
the  railroad  company  from  fenclnff  ita  track.— 
Toledo,  St.  L.  &  K.  C.  R.  Co.  T.  Gupp,  9  Ind. 
App.  244.  36  N.  E.  445. 

Fob  Cases  fbom  Otheb  States, 

See  41  Cent.  Dig.  R.  U.  fS  1409-1450. 
See,  also,  33  Cyc  pp.  1170-1196. 

I  411  (10).   Stations,  $witchyard*,  ami 

depot  grounda. 

W  (Sap.  1883) 
A  railroad  company  Is  not  required  (o 
fence  its  road  where  the  engine  house  and  ma- 
chine shop,  car  house,  and  wood  hoas*  and  yard 
are  situated,  and  are  not  liable  for  cattle  killed 
there,  for  want  of  a  fence.— Indianapolis  ft  C 
R.  Co.  T.  Oestel,  20  Ind.  231. 

[b]  BailToads  are  Dot  required  to  fence  tbdr 
tracks  at  stations  and  sidings  where  frei^t  or 
passengers  are  received,  and  are  not  liable  for 
killing  animals  on  tbelr  tracks  at  such  places, 
without  n^ligeaee  on  thdr  part^Snp.  1873) 
Indianapcdls  &  St  L.  B.  Go.  t.  Christy,  43  Ind. 
143;  (1887)  Indiana,  B.  ft  W.  B.  Go.  t.  Saw- 
yer, 109  Ind.  842,  10  N.  B.  105;  (188$  Becb- 
dolt  T.  Grand  Bapids  ft  I.  B.  Go.,  118  Ind.  343^ 
IS  N.  E.  686. 
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[cl  (Sup.  1874) 
Where  a  cow  got  apon  a  xaJlroad  tzadc  and 
was  killed  by  a  pasting  locomotive  at  a  point  on 
the  railroad  where  there  was  a  sawmill  located 
and  In  operation  50  feet  from  the  track,  the  in- 
tervening ground  being  used  by  the  owners  of 
the  mill  for  piling  thetr  lumber  and  for  loading 
lamber  npon  the  cars  of  the  railroad  company 
for  transportation,  and  by  the  public  for  pass- 
ing to  and  from  the  mill  with  logs  and  lumber, 
and  for  piling  wood  to  be  sold  to  the  railroad 
company,  the  railroad  company  was  not  bonnd  to 
fence  In  the  track  at  saeb  point,  and,  in  the  ab- 
sence of  negligence,  was  not  liable  for  the  krilllng 
of  the  cow.— Pittsburgh,  G.  &  St  I*  By.  Co.  t. 
Bowyer,  45  Ind.  496. 

[d]    (Sap.  1SS4) 

A  railroad  company  is  not  bound  to  fence  at 
a  place  used  for  switching  and  loading  and  un- 
loading freight,  where  a  fence  would  seriously 
Interfere  with  its  business  or  the  safety  of  its 
employ^.— Evansville  &  T.  H.  R.  Co.  t.  Willis, 
83  Ind.  SOT. 

[•]  18M) 

A  lailroad  company  is  not  bonnd  to  fence 
opposite  a  grain  elevator,  where  there  are  side 
tracks  and  frei^t  constantly  being  received  and 
nnloaded.— Lake  Erie  &  W.  By.  Co.  v.  Kneadle, 
94  Ind.  454. 

[t]    (Sup.  1884) 

Where  a  railroad  company  had  a  side  track 
extending  from  its  depot  about  250  yards,  and 
in  connection  with  such  track  it  had  built  and 
maintained  stockyards,  it  was  not  bound  to 
fence  Its  road  between  the  depot  and  the  cattle 
yards.— Wabash,  SL  L.  &  P.  By.  Co.  v.  Jfice,  09 
Ind.  1S2. 

[■I  (S«V.U87) 

Bailioad  companies  are  not  required  to 
fence  their  depot  grounds  where  the  nature  of 
their  hnsiness  is  such  as  to  make  a  fence  not 
only  inconvenient  to  them,  bat  to  the  public  as 
welL— Indiana,  B.  &  W.  By.  Co.  v.  Quick,  109 
Ind.  296,  9  N.  B.  788,  925. 

Dt}  (App.1891} 

The  fact  that  part  of  a  railroad's  main  line 
Is  sittiated  within  a  city,  and  within  the  road's 
"switch  limits,"  does  not  relieve  the  company 
from  the  duty  of  fencing  its  line,  under  Acts 
April  8  and  13,  1885,  at  that  point,  where  the 
nearest  objects  are  a  building  175  feet  to  the 
north,  a  crossing  175  feet  to  the  south,  and  a 
yard  track  parallel  to  the  main  track,  and  00 
feet  east  of  it,  and  the  ground  between  those 
points  is  anoccnpied.-^efferBonvilte,  M.  &  I. 
B.  Go.  T.  Peters,  1  Ind.  App.  69,  27  N.  R  299. 

[1]    (App.  1891) 

Where  to  maintain  fences  at  a  point  close 
to  a  switch  would  require  the  construction  of 
cattle  guards,  over  which  employes  must  pass  in 
switching  trains,  thus  increasing  tbeit  hazard, 
the  company  is  not  liable  for  stock  there  killed. 
-Pennsylvania  Co.  t.  Undley,  2  Ind.  Ajip.  Ill, 
28  N.  E.  106. 


m    (App.  1891) 

In  an  action  against  a  railroad  company 
for  killing  a  mare,  a  special  verdict  that  the 
place  where  the  mare  entered  the  track  was  a 
station  on  defendant's  railroad,  used  as  such  at 
times  of  camp  meeting  for  about  three  Weeks  in 
each  year,  and  occasionally  by  picnickers;  that 
tickets  for  such  station  were  Sold  at  all  regular 
stations;  and  that  It  was  also  a  freight  station 
for  such  packages  of  freight  as  might  occasional- 
ly be  prepaid  thereto— is  conclusive  as  to  the 
company's  right  to  leave  the  track  unfenced  at 
such  place,  since  a  railroad  station  is  a  puMic 
place,  regardless  of  the  amount  of  business  trans- 
acted there.— Stewart  v.  Pennqrlvanla  Co.,  Z 
Ind.  App.  142.  28  N.  m  211.  50  Am.  St  Bep.  . 
231. 

A  railroad  company  is  not  required  to  fence 
its  tracks  at  a  station,  where  the  fencing  would 
interfere  with  the  business  of  the  road  and  with 
the  public,  and  endanger  the  lives  and  safety  of 
employes  of  the  railroad  and  Its  officers  in  op- 
erating it— Id. 

Where  it  appears  that  a  place  in  contro- 
versy was  a  station  where  passengere  and  freight 
were  received  and  discharged,  the  railroad  com- 
pany as  a  question  of  law  is  absolved  from  the 
duty  of  fencing  at  that  place.- Id. 

nc]    (App.  1894) 

The  fact  that  the  place  at  which  plain- 
tifFs  horse  entered  defendant's  railroad  track 
and  was  killed  was  but  470  feet  distant  from  a 
switch  used  by  a  factory  near  by  does  not  con- 
clusively show  that  the  maintenance  of  a  fence 
at  such  place  would  so  materially  interfere  with 
the  operation  of  the  switch  as  to  excuse  the 
failure  to  maintain  It.— Toledo,  St  L.  &  K.  C. 
B.  Co.  V.  Fly,  8  Ind.  App.  602,  36  N.  E.  215. 

Fob  Gases  noH  Otbib  States. 

See  41  Cent.  Dig.  R.  B.  $|  1400-1460. 
See,  also,  33  Cyc  pp.  1170-1186. 

f  411  (17).  —  Improved  or  incloaed  lands. 

[a]  (App.  1891) 
In  an  action  against  a  railroad  company 
for  the  killing  of  stock,  an  answer  based  on  the 
assumption  that  the  company  was  not  bound  to 
fence  Its  track  through  nninclosed  lands  was  had. 
— LonlsvUle,  E.  &  St  U  By.  Co.  T.  Hart,  28 
N.  B.  218,  2  Ind.  App.  ISa 

Fob  Cases  fbou  Otbeb  Svtks, 

See  41  Cent.  Dig.  R.  B.  fS  1408-146a 
See.  also,  83  G^c.  pp.  1170-118& 

i  411  (IS).   Highwavt. 

W    (Sup-  1S6S) 

Though  a  highway  had  been  changed,  and 
the  old  crossing  abandoned  by  the  public  for 
more  than  two  years,  yet,  it  not  appearing  that 
it  was  vacated  in  the  mode  prescribed  by  law, 
the  railroad  company  were  not  authorized  to 
fence  their  track  across  it,  and  consequently  are 
not  liable  for  injuries  to  domestic  animals,  in 
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the  absence  of  negligence— Indiana  Gent  B.  Co. 
V.  Gflpen,  10  led.  292. 

[b]  (Sap.  18S5) 

A  railroad  rannpany  which  has  not  fenced 
its  road  where  it  runa  alongside  a  highway  is 
liable  under  the  statute  for  killing  an  animal 
which  its  owner  lias  permitted  to  stray  In  the 
road,  and  which  went  from  thence  npon  the 
railroad  track.— Indianapolis  &  C.  R.  Co.  v. 
Guard,  24  Ind.  222,  87  Am.  Dec.  S27;  Same 
T.  McKinney,  24  Ind.  283. 

[c]  (Sop.  1865) 

The  fact  that  a  public  highway  mns  along 
the  side  of  a  railroad  track  does  not  of  Itself 
show  a  valid  reason  why  a  fence  could  not  be 
maiotaiaed  between  the  highway  and  the  track, 
but  ratber  shows  the  stronjier  reason  why  the 
railroad  should  be  fenced.— Indiana p<dis  &  C.  B. 
Co.  T.  McKinney.  24  Ind.  283. 

[d]  (Sap.  1866) 

The  requirement  that  cattle  guards  shall  be 
placed  near  public  crossings  of  railroad  tracks 
where  a  fence  cannot  be  erected  is  derived  by 
construction  from  the  words  "securely  fenced" 
used  in  the  statute,  and  the  expense  in  which 
railroad  companies  are  required  to  involve  them- 
BelvcH  is  the  construction  of  guards  should  bear 
some  reasonable  proportion  to  the  fencing  re- 
quired by  the  act.—Indianapolis,  P.  &  0.  R.  Co. 
V.  Irish.  23  Ind.  203. 

le]    (Svp.  1887) 

Railroad  companies  are  bound  to  maintain 
cattle  guards  at  crossings  to  highways.— Indian- 
apolis &  C.  R.  Co.  T.  KIbby,  28  Ind.  479. 

[f]  (Sap.  1869) 

A  railroad  company  should  build  a  fence 
between  its  track  and  a  public  highway. — Jef- 
fersonvilie,  M.  &  I.  R.  Co.  v.  Sweeney,  32  Ind. 
430. 

[g]  (9np.  1871) 

The  fencing  of  a  railroad  contemplated  by 
St.  March  4,  1803,  rendering  railroad  companies 
liable  to  the  owners  of  animals  killed  or  Injured  by 
their  cars,  includes  the  putting  in  (tf  proper  cat- 
tle guards  to  prevent  animals  from  passing  from 
streets  and  highways  upon  the  railroad  track  on 
eadi  side  of  such  highways.- Pittsburgh,  C.  & 
St  li.  R.  Co.  V.  Ehrhart,  36  Ind.  118. 

[b]    (Sap.  18TT) 

At  a  place  where  a  railroad  track  coincides 
with  and  runs  along  a  highway,  the  company  is 
not  bound  to  fence  the  track,  and  hence  is  not  li- 
able, under  the  statute,  for  killing  live  stock 
which  there  come  upon  the  track. — Indianapolis, 
P.  &  C.  By.  Co.  V.  Crandall,  58  Ind.  3t>5; 
Louisville,  N.  A.  &  C.  By.  Co.  v.  Francis,  Id. 
389;  Same  t.  Wysong,  Id.  507. 

[I]    tSvp*  1881) 

The  duty  to  fence  extends  to  the  case  of 
animals  on  a  highway  as  well  as  to  those  in 
fields  and  woods  adjoining  the  track.  Froi>er 
cattle  pits  are  necessary  at  hi^way  crossings  to 
prevent  cattle  from  passing  to  tia  track  from 


the  highway.— Evansville  &  C  B.  Ga  T.  Baibee, 
74  Ind.  .109. 

Dl  (S1IV.USI) 
A  railroad  company  ts  required  to  foice  its 
tracks  at  a  place  where  a  highway  runs  along 
and  parallel  with  the  tracks  if  it  is  practicable 
to  do  so,  and  the  fact  that  the  fence  must  be 
built  on  its  right  ctf  way  will  not  absolve  it  from 
the  duty  to  fence.— Wabash  By.  Co.  v.  Foiahee, 
77  Ind.  158. 

[k]    (Snp.  1884) 

In  a  stock-killing  case  the  railroad  cannot 
justify  itself  in  not  fencing  because  of  a  public 
highway  crossing,  if  the  way  had  been  abandon- 
ed for  30  years.— Louisville,  N.  A.  &  C.  Ry.  Co. 
v.  Shankiin,  94  Ind.  297. 

W'here  there  is  room  to  fence  between  s 
railroad  and  an  adjoining  parallel  tiigbway,  the 
railroad  company  is  bound  to  fence.— Id. 

[1]     (Sap.  1884) 

Where  there  is  a  sufficient  space  between  a 
railroad  and  an  adjoining  highway  for  the  con- 
struction of  a  fence  to  prevent  the  ingress  of 
animals  from  the  highway  to  the  railroad  track, 
the  company  must  erect  such  fence,  and  the  fact 
that  in  constructing  the  fence  it  would  be  com- 
pelled to  locate  it  upon  part  of  its  reservation 
for  right  of  way  would  furnish  no  excuse  for  not 
building  it.— Banister  Pennsylvania  Co.,  96 
Ind.  220. 

A  railroad  company  must  fence  against  ani- 
mals on  highways  as  well  as  against  those  in  ad- 
joining fields,  and  is  Iwund  to  erect  and  main- 
tain cattle  guards  to  preclude  the  Ingress  of  asi- 
mals  from  Iiighways  to  the  track  of  the  railroad. 
-Id. 

[m]    (Sap,  18U) 

A  railway  company  is  not  bound  to  fence 
its  road  where  a  public  highway  would  thereby 
be  obstructed,  and  its  failure  to  do  so  will  not 
render  it  liAbie  for  domestic  animals  killed  or  in- 
jured.—Louisville,  N.  A.  &  C  By.  Cow  t.  Hurst, 
98  Ind.  830. 

{n]    (Sap.  1888) 

Railroads  are  not  required  to  fence  their 
roads  across  highways  where  public  convenience 
will  not  permit  it.— Bechdolt  v.  Grand  Rapids  & 
I.  B.  Co.,  US  Ind.  343.  IS  N.  B.  686. 

[o]     (App.  1892) 

Where  a  railroad  crosses  a  lane  which  has 
become  a  highway  by  user,  tlie  company  is  bound 
to  maintain  fences  and  rattle  guards  at  such 
crossing.— Louisville,  N.  A.  &  C.  Ry.  Go.  v. 
Etxier,  3  Ind.  App.  562.  30  N.  E.  32. 

Ip]     (App.  1832) 

If  such  street  is  a  public  street,  and  the 
openings  are  necessary  for  foot  travelers,  who 
have  a  right  to  use  the  street  the  company  is 
Iraund  to  maintain  wing  fences  and  cattle 
guards,  and,  if  it  fails  to  do  so,  and  a  horse  en- 
ters on  the  track  through  the  opening,  and  is 
driven  along  the  track  and  killed  by  a  train  of 
cars,  the  company  is  liable. — Ohio,  I.  Se  W.  By. 
Co.  V.  Neady,  5  Ind.  App.  328,  32  N.  B.  213. 
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Iq]  (Ap».18») 
The  fact  that  the  right  of  way  of  a  rail- 
road company  is  parallel  to  and  overlap!  a  pub- 
lic highway  will  not  excuse  it  from  securely 
fencing  Its  ri^t  of  way  as  required  by  Rev.  St 
18M,  1 5323,  if  there  is  room  between  the  tracks 
and  the  highway  for  the  fence.— Lake  Erie  & 
W.  R.  Co.  T.  Booker,  13  Ind.  App.  600,  41  N. 
E.47a 

Fob  Cases  tboh  Otheb  States, 

■See  41  Cent.  Dig.  R.  R.  S|  1409-1450. 
iSee,  also,  3S  Qyc.  pp.  1170-1196. 

i  411  (19).  Fences  already  (jonatructed, 

and  fenciitff  hoth  tidet  of  track. 

[a]  <Sap.l884) 

The  mere  fact  that  adjolaing  landowners 
have  erected  a  fence  aloiig  a  railroad  does  not 
excuse  the  company  from  its  liability  to  fence. 
-Uuisville,  N.  A.  &  C.  Ry.  Co.  v.  AVhite,  04 
Ind.  25T. 

[b]  (S«v.l8S4) 

A  railroad  which  is  not  required  on  ac- 
count of  its  iMculiar  surroundings  and  use  to 
be  fenced  on  one  side  need  not  be  fenced  on  the 
opposite  aide.— Wabash,  St.  L.  &.F.  Ry.  Co.  t. 
Nice,  99  Ind.  152. 

Fob  Cases  from  Other  States, 

See  41  Cent.  Dio.  R.  R.  K  1400-14GO. 
See,  also,  33  Cyc.  pp.  1170-1100. 

f  412.  Dof Mts  la  feaoM  or  oattle  cwtrds. 

Contributory  negligence  of  owner,  see  post,  | 
422. 

Instructions,  see  post,  |  447. 
Pleading,  see  post,  |  43». 
Tresumptions  and  burden  of  proof,  see  post,  i 
441. 

QnestioDS  for  jury,  see  post,  fi  446. 
Sufficiency  of  evidence,  see  post,  %  443. 

M    (Sap.  1S63) 

Where  a  railroad  is  kept  securely  fenced  by 
the  company,  and  the  fence  is  destroyed  by  un- 
avoidable accident,  as  by  fire,  and  is  repaired 
by  the  company  within  a  reasonable  time  after 
its  destruction,  but  before  it  is  so  repaired  stock 
gets  upon  the  track  and  is  injured,  the  comimny 
will  not  be  held  liable  therefor.— Toledo  &  W. 
Ry.  Co.  T.  Daniels,  21  Ind.  250. 

Where  a  railroad  company  has  caused  its 
road  to  be  securely  fenced,  and  has  exercised 
reasonable  care  and  vigilance  to  keep  it  so,  and 
the  fence  is  thrown  and  left  down  by  third  per- 
sons, 'without  the  authority  or  knowledge  of  the 
company,  whereby  cattle  stray  upon  the  track 
end  get  killed  or  injured,  before  the  company 
has  notice,  the  company  is  without  fault,  and 
not  liable  for  the  stotdt  thus  killed,  or  injured.— 
Toledo  &  W.  R.  Co.  v.  Fbwler,  23  Ind.  316. 

[e]    (S«p.  186S) 
If  a  railroad  is  securely  fenced,  and  the 
fence  is  destroyed  by  accidental  fire,  and  is  re- 


paired within  a  reasonable  time  afterwards,  the 
railroad  company  ia  not  liable  for  injury  result- 
ing from  the  existence  of  a  gap  in  the  fence 
caused  by  such  fire.— Indianapolis,  P.  &  C  R. 
Co.  V.  Truitt,  24  Ind.  162. 

[d]  (Sup.  1S71) 

In  an  action  to  recover  the  value  of  a  horse 
killed  by  the  cars  of  a  railroad  company,  the 
release  of  a  right  of  way  through  bis  lands  by 
the  plaintiff  in  such  an  action,  and  the  building 
of  fences  along  the  line  of  the  railroad  through 
the  lands  by  the  railroad  company,  and  the  ti»e 
of  the  fields  adjoining  for  pasturage  by  the 
plaintiff,  relying  on  the  fences  for  protection  to 
his  cattle,  will  not  make  the  fences  partition 
fences,  which  the  plaintiff  would  be  bound  to 
keep  up.— Cleveland,  C,  C.  &  I.  Ry.  Co.  t. 
Crossley,  36  Ind.  370. 

[e]  (Sup.  1871) 

IE  a  railroad  company  fail  to  maintain  in  a 
proper  condition  a  fence  which  it  is  required  to 
maintain,  it  is  liable  to  the  adjoining  proprietor 
for  injury  to  stock  going  on  the  track  where  it 
is  not  securely  fenced,  although  the  fence  has 
been  kept  up  by  said  adjoining  proprietor  with- 
out any  contract  with  the  company.— Jefferson- 
vUle,  M.  &  I.  R.  Co.  V.  Sullivan.  38  Ind.  262. 

[f]  (Sap.  1873) 

In  an  action,  under  the  statute  against  a 
railroad  company,  to  recover  the  value  of  a 
cow  killed  by  a  locomotive,  it  appeared  in  evi- 
dence that  the  animal  was  struck  at  a  place 
on  the  railroad  43  feet  from  the  center  of  a 
public  turnpike,  which  was  legally  66  feet  wide, 
said  place  not  being  fenced  In,  but  being  in  an 
open  space,  between  a  cattle  guard  and  the 
crossing  of  the  railroad  and  turnpike.  Held, 
that  the  railroad  company  was  liable  under~the 
statute;  the  railroad  not  being  fenced  according 
to  law.— Indianapolis,  C  &  L.  R.  Co.  v.  Bonnell, 
42  Ind.  539. 

[81     (Sup.  1873) 

A  small  portion  of  a  fence  along  a  railroad 
track  was  burned  on  Thursday.  On  the  next 
Sunday  a  horse  escaped  through  the  opening  to 
the  track  and  was  killed  by  a  passing  train. 
The  section  boss  whose  duty  it  was  to  repair 
fences  had  passed  over  that  part  of  the  road 
twice  a  day  between  the  time  of  the  injury  to 
the  fence  and  the  killing  of  the  horse.  H^d, 
that  under  the  circumstances  the  company  had 
sufficient  time  to  repair  the  fence,  and  must  be 
held  to  have  notice  of  the  defect.— Toledo,  W. 
&  W.  Ry.  Co.  V.  Cohen,  44  Ind.  444. 

A  railroad  company  running  its  trains  on 
Sunday  cannot,  in  an  action  to  recover  for  stock 
killed  on  that  day,  claim  exemption  from  the 
labor  of  repairing  on  Sunday  the  defects  in  the 
fence  by  reason  of  which  such  stock  obtained 
access  to  the  road. — Id. 

[h]    (Sap.  1873) 

Where  a  portion  of  the  fence  of  a  railroad 
was  burned,  and  one  week  thereafter  cattle  enter- 
ed upon  the  track  through  the  opening  so  caused, 
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and  were  injured  by  a  passing  train,  the  delay 
Id  repairing  the  fence  was  unreasonably  long, 
and  tbe  railroad  company  vaa  liable  for  the 
injury  to  tlie  cattle.— Cleveland,  O.,  C.  &  I.  B. 
Co.  T.  Brown.  43  Ind.  00. 

[1]  (Snp.  1877) 
Where,  by  reason  of  a  railroad  company's 
neglect  to  repair  a  cattle  guard  accidentally  put 
out  of  repair,  of  which  it  has  bad  a  reasonable 
notice,  stock  enter  upon  its  track  over  such  cat- 
tle guard  from  a  highway,  and  are  killed,  tbe 
company  is  liable  therefor.— Pittsburgh,  C.  ft  St 
L.  Ity.  Co.  V.  Eby,  55  Ind.  567. 

To  keep  its  road  "securely  fenced,"  accord- 
ing to  tbe  requirements  of  tbe  statute,  a  rail- 
road company  must  construct  and  keep  in  re- 
pair sufficient  cattle  guards  on  each  side  of  high- 
ways crossing  its  track.  If  a  cattle  guard 
be  in  such  condition  that  stock  can  pass  over 
it,  from  a  highway,  onto  tbe  track  of  tbe  rail- 
road upon  which  it  is  situated,  such  road  is  not 
"seciirely  fenced,"  witliin  tbe  meaning  of  tbe 
statute.— Id. 

W  (8nB.1881) 

Cattle  guards  constructed  by  a  railroad  up- 
on its  tracks  at  from  75  to  100  feet  from  a  trav- 
eled highway  are  not  properly  located.— Evans- 
TiUe  ft  G.  R.  Co.  V.  Barbee,  74  Ind.  ICO. 

[k]    (Sap.  1882} 

In  a  suit  against  a  railroad  company  for 
the  value  of  an  animal  killed  because  of  an 
insufficient  fence,  the  questions  of  negligence 
and  of  reasons  for  not  fencing  are  immaterial. 
—Grand  Rapids  &  I.  B.  Co.  t.  Jones,  81  Ind. 
523. 

[1]  (Sap.  1884) 
If  an  animal  enters  on  the  track  of  a  rail- 
road from  a  highway  because  of  insufficient  cat- 
tle guards,  tbe  company  is  liable  for  injury  re- 
ceived by  the  animal  from  its  engine  or  cars. — 
Whitewater  R.  Co.  v.  Bridgett,  04  lad.  210. 

[m]    (Sap.  1884) 

Where  a  cattle  pit  could  have  been  placed 
at  the  highway  without  any  inconvenience  to 
any  one,  and  the  company  placed  it  fifty  feet 
away,  held,  that  the  company  was  liable  for  in- 
jury to  a  horse  that  was  attempting  to  cross 
the  track  from  the  intervening  space.— Louis- 
ville, M.  A.  ft  C.  Ry.  Co.  T.  Porter,  97  Ind.  2G7. 

[D]  (S«iMSS4) 
Where  It  Is  obvious  that  cattle  guards  ara 
improperly  constructed  or  nnsnitahly  located, 
the  railroad  cannot  be  said  to  be  securely  fenced 
in,  as  required  by  Rev.  St.  1881,  f  4031.— Ft 
Wayne,  C  &  L.  B.  Go.  v.  Herbold,  90  Ind.  01. 

While,  under  the  statute,  a  railroad  need 
not  be  fenced  at  a  highway,  if  the  cattle  guards 
are  sixty  feet  away  from  tbe  highway,  where  no 
reason  is  shown  for  not  having  them  nearer, 
except  that  it  would  be  difficult  or  expensive, 
the  company  is  liable  for  killing  an  animal 
which  strays  upon  the  track  between  the  high- 
way and  cattle  guards. — Id. 


[O]     (Sttp.  1887) 

Unless  it  appeara  that  it  is  reasonably  im> 
practicable  to  construct  bridges  with  cattle 
guards,  a  railroad  company  maintaining  a  bridge 
in  such  a  condition  that  animal^i  may  enter  upon 
it  from  a  public  highway,  thus  putting  in 
jeopardy  the  safety  of  trains  as  well  as  the  llm 
of  the  animals,  does  not  maintain  a  securely 
fenced  road. — Cincinnati,  H.  &  L  B.  Co.  T. 
Jones,  12  N.  £.  U3,  111  Ind.  258. 

£p]  (App.lS93) 

It  is  Immaterial  whether  the  horse  was 
killed  by  reason  of  the  company's  failure  to 
build  a  fence  or  repair  it— Idke  Erie  ft  W. 
Uy.  Co.  V.  Fisbback,  5  Ind.  App.  403,  32  N.  £. 

aio. 

Iq]    (App.  1892) 

Where  tbe  evidence  showed  tliat  the  pit 
of  standard  cattle  guards  should  be  2S  to  30 
inches  detp  %vbere  the  crossbars  are  7  inches 
apart,  a  finding  that  a  guard  baviug  a  pit 
but  14  to  22  inches  deep,  with  the  bars  7 
inches  ai>art  ie  insufficient  to  restrain  ordinary 
animals,  will  not  he  disturbed  for  want  of  evi- 
dence.—Wabash  It  Co.  V.  Ferris,  H  lud.  App. 
30,  32  N.  E.  112. 

tr]  (App.  1887) 
A  finding  that  the  cattle  guard  maintained 
by  defendant  railroad  at  the  crossing  where- 
plaintirs  horses  entered  on  the  right  of  way 
was  inherently  insufficient  to  turn  stodc  is  con- 
clusive as  to  defendant's  liability,  under  Rev. 
St  1S04,  {  5323,  for  the  killing  of  the  horses.- 
New  York,  C.  &  St  L.  Ry.  Co.  t.  Zumbaufh» 
46  N.  E.  648, 17  Ind.  App.  17L 

[8]  (Sap.  IMS) 
A  usage,  by  first-class  railroads,  as  to  the 
form  of  cattle  guards  in  nse,  do»  not  fix  tbe 
standard  of  care  required  of  a  railroad,  by 
Bums*  Ann.  St  1001,  I  5323,  in  constructing 
cattle  guards.— Pennsylvania  Co.  T.  Newby,  72 
N.  E.  1043,  164  Ind.  100. 

[t]  (App.  1906) 
Acts  18S5,  p.  224,  c  01  (Bums;  Ana.  St 
1001,  S  5323),  imposing  on  every  railroad  com- 
pany tbe  duty  of  providing  at  all  highway  cross- 
ings cattle  guards  sufficient  to  prevent  cattle 
from  getting  on  tbe  railroad,  requires  a  guard 
sufficient  to  turn  tbe  cattle  off  from  tbe  roadr 
and  the  construction  of  a  cattle  guard  shown  to 
be  of  tbe  kind  in  general  use  by  firat-class  rail- 
roads is  not  a  compliance  with  the  statute  if  it 
in  fact  is  insufficient  to  turn  cAttte.— Fittsbu^h, 
a,  C.  ft  St  U  Ry.  Co.  T.  Mewsom,  74  N.  £. 
21,  35  Ind.  App.  200; 

Fob  Cases  fbou  Other  States, 

See  41  Cent.  Dio.  R.  R.  H  1451-1468. 
See.  also,  33  Cyc  pp.  1190-1204;  note,  40 
L.  R,  A.  625. 

{  413.  PrlTato  orossfaici^  C*tM,  aad  ban. 

Contributory  n^gence  of  owner,  see  post,  i 

422. 

Presumptions  and  burden  of  proo^  m  post,  i 

441. 
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W  (Sap.l8<l) 
Where  a  railroad  bas  Kcarely  fenced  ita 
road,  except  at  certain  places  where  the  owner 
«t  the  land  la  permitted  to  erect  drawbars  or 
fates  for  bis  own  convenience,  the  company  will 
BOt  be  liable  for  injury  done  to  stock  which  has 
passed  out  upon  the  railroad  track  by  reason  of 
the  neglect  of  the  owner  or  bis  tenant  to  main- 
tain such  bars  or  gates.— Indianapolis,  P.  &  O. 
R.  Co.  V.  Shimer,  17  Ind.  295. 

[b]  (Snp.  1862) 

Wbere  animals  are  killed  on  a  private  road 
crossing  where  the  railway  is  not  fenced,  bat 
whidi  the  company  has  clear  authority  to  fence, 
the  act  of  1^  applies,  and  the  company  is  lia- 
ble.—Indiana  Gent  Ry.  Gow  t.  Leamon,  18  Ind. 

m 

[c]  (Sup.  ISC) 

A  railroad  company,  wishing  to  build  a 
Binall  bridge,  removed  a  small  piece  of  fence  and 
left  gaps  through  which  the  plaintifTs  hogs  es- 
caped and  were  killed  in  the  night  by  the  cars. 
Tbe  company  waa  held  responsible. — Indianapo- 
lis &  C.  B.  Co.  T.  Logan,  19  Ind.  294. 

[d]  (9«p.  1S64) 

If  bars  are  erected  in  a  line  of  a  railroad 
fence,  at  the  instance  and  for  tbe  accommoda- 
tion of  the  owner  of  the  adjoining  land,  tbe  re- 
sponribility  of  keeping  them  up  devolTes  upon 
him,  and  if  be  n^lects  to  do  so  and  bis  stodc 
passes  through  tbe  barway  onto  the  line  of  the 
railroad  and  is  kilted,  he  cannot  recover  therefor 
against  the  railroad  company.  And  if,  in  such 
a  can,  the  animals  of  a  third  person  trespass  on 
the  land  of  such  owner,  and  pass  through  the 
bars  so  erected  onto  the  railroad  track,  and  are 
killed  by  tbe  train,  the  owner  of  8u>:h  cattle  can- 
not recoTer.—Indianapolis  &  G.  R.  Co.  v.  Ad- 
kins.  23  Ind.  340,  345. 

[e]  (Sap.  1S68) 

A  railroad  company  is  liable  for  killing 
atock  at  a  crossing  of  a  private  way  wbere  they 
have  established  no  fence,  unless  tbe  way  is  es- 
tablished in  accordance  with  statute— as  where 
one  person  has  a  way  over  tbe  land  of  anoth- 
er.—Indianapolis- &  C  R.  Co.  T.  Lowe,  29  Ind. 
545.  -  ■ 

(n  (Snp.  1ST3) 
If  a  railroad  company  allow  an  opening  to 
be  made  in  tbe  fence  inclosing  its  road,  and  left 
insecure,  it  cannot  be  said  that  tbe  road  is  se- 
curely fenced;  and  if  animals  pass  through  the 
same  and  apon  the  railroad,  and  are  killed,  the 
company  is  liable  without  proof  of  negligence 
on  the  part  of  the  company.  So  held  where  a 
panel  of  the  fence  had  been  cut  out  and  made 
into  tbe  form  of  a  gate,  but  not  hung  on  hinges, 
and  the  opeoing  was  used  by  persona  hauling 
wood  and  placing  it  near  the  railroad  track, 
and  this  was  done  with  the  consent  of  the  rail- 
road company,  or  without  objection  from  it,  a 
subtenant  of  tbe  plaintiff  being  one  of  the  per- 
sons hauling  wood,  and  while  he  was  so  haul- 
ing, the  gate  was  so  set  up  that  boss  of  the 
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plaintiff  passed  through  the  opening  and  upon 
the  railroad  and  were  killed.— Clevelaad,  C,  C. 

6  I.  B:  Go.  T.  Swifts  42  Ind.  119. 

[gi  (§«».i8a) 

If  a  crossing  at  a  gate  is  not  protected  by 
cattle  pits,  the  road  is  not  securely  fenced,  as 
required  by  statute.— Grand  Rapids  &  I.  R.  Co. 
V.  Jones,  81  Ind.  628. 

[h]    (Sup.  1883) 

A  railroad  company  is  not  exempt  from  lia- 
bility for  injury  to  stock  caused  by  the  want  of 
a  fence,  because  the  point  at  which  the  stock 
entered  on  the  railroad  was  at  an  open  gate  at 
a  private  crossing.— Baltimore,  O.  &  C  R.  Co. 
T.  Ereiger,  00  Ind.  880. 

[II    (9np.  18M) 
A  railroad  company  Is  not  liable  for  failure 
to  fence  where  the  fence  would  exclude  land- 
owners from  their  private  passage  to  a  bi^- 
way.— Croy  v.  Louisville,  N.  A-  &  C  Ry.  Co., 

07  Ind.  126. 

[J]     (Sup.  1886) 

So  far  as  concerns  an  individual  for  whose 
benefit  a  railroad  company  permits  a  private 
crossing  to  be  maintained,  such  company  is  not 
required  to  exercise  constant  vigilance  to  keep 
the  gate  closed.— Evansville  &  T.  H.  B.  Co.  v. 
Hosier,  101  Ind.  597.  1  N.  E.  197. 

[k]    (Sap.  isffi) 

While  a  railroad  company  owes  to  third 
persons  and  to  the  public  a  dvty  to  keep  secure 
fences  at  private  crossings.  It  owes  no  such 
duty  to  one  whom  it  permits  to  construct  and 
maintain  a  private  crossing  for  his  own  benefit, 
and  la  not  liable  to  such  person  for  injury  to 
bis  stock  caused  by  a  gate  being  left  open  at 
such  crossing  by  a  third  party.— Lonisville,  N. 
A.  A  C.  Ry.  Co.  r.  Ooodbar,  102  Ind.  596,  2  N. 
E.  337,  3  N.  E.  162. 

[U    {Snp.  1886) 

While  a  railroad  company  is  not  liable  for 
killing  stock  belonging  to  one  who  baa  been  pei^ 
mitted  to- erect  a  gate  at  a  private  crossing  for 
his  own  convenience,  where  the  cattle  entered 
upon  the  track  through  the  gate,  yet  it  is  liable 
in  such  case  for  killing  stock  belonging  to  a 
third  person.— Wabash  By.  Co.  t.  Williamson, 
104  Ind.  154,  3  N.  B.  814. 

[m]   (Snp.  1887) 

Under  the  acts  of  April  8  and  13,  1885 
(Acts  1885,  pp.  148,  224),  which  provide  that 
owners  of  land  separated  by  a  railroad  may,  of 
right,  maintain  crossings  over  such  railroad, 
and  impose  upon  the  owner  the  duty  of  repair- 
ing and  keeping  up  gates  thereto,  railway  com- 
panies, in  the  absence  of  negligence,  are  not 
liable  for  injuring  or  killing  cattle  at  farm 
crossings,  even  though  tbe  crossings  may  have 
been  constructed  with  their  consent,  and  either 
before  or  after  the  passage  of  such  acts.— Penn- 
sylvania Co.  V.  Spaulding,  112  Ind.  47,  13  N. 
E.  20S;  Hunt  v.  Lake  Shore  &  M.'S.  Ry.  Co., 
112  Ind.  69,  13  N.  R  263. 
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[a]    (Sap.  1887) 
A  railway  company  ia  oot  required  to  maia- 
tain  cattle  guards  at  private  crossiogB  inclosed 
b;  gates.— PeDnsylTania  Co.  t.  Spanlding,  112 
iDd.  47, 13  N.  E.  268. 

[o]     (Sup.  1887) 

Under  Acts  April  8  and  13,  Ifm  (Acts 
ISST),  pp.  148.  '224),  which  provide  that  owners 
of  land  separated  by  a  railroad  may,  of  ri^ht. 
mnintain  crossingfi  over  such  railroad,  and  im- 
[)oae  upon  the  owner  the  duty  of  repairing  and 
keeping  up  gates  thereto,  railway  companies,  in 
the  absence  of  negligence,  are  not  liable  for 
injuring  or  killing  stock  at  private  farm  cross- 
ings.—Hoot  V.  Lake  Shore  &  M.  S.  By.  Co.,  112 
iQd.  60,  13  N.  E.  263. 

[p]  (BBP.U87) 

A  railroad  company  is  not  liable  for  failure 
to  keep  fences  and  gates  at  farm  crossioKS  clos- 
ed, since,  by  the  act  of  1885,  they  are  required 
to  be  kept  closed  by  the  landowner.— Jefferson- 
Tille,  M.  St  I.  B.  Co.  t.  Dunlap,  112  Ind.  03,  13 
N.  E.  403. 

[q]  (Sap.  1SS8) 
The  fact  that  a  railroad  long  since  erected 
gates  in  its  line  fence,  and  constructed  a  pri- 
vate cronsing,  which  were  used  exclucively  by 
the  adjacent  landowners,  does  not  imply  a  con- 
tract by  the  company  to  keep  such  gates  in  re- 
jiair,  or  constantly  closed,  for  their  benefit. — 
Evansville  &  T.  H.  R.  Co.  t.  Uosler.  114  Ind. 
447,  17  N.  E.  100. 

A  railroad,  which  has  erected  gates  in  its 
line  fence,  for  the  convenience  of  pasture-land 
owners  in  nsing  a  private  crossing  maintained 
for  their  benefit,  ia  not  bound  to  keep  the  gates 
in  repair,  and  is  not  liable  to  the  owners  for 
loss  of  catUe  in  consequence  of  the  want  of  re- 
pairs.— Id. 

[r]  (Sap.  1SS8) 
Act  April  8,  lSSr>,  authorizes  persons  own- 
ing land  separated  by  a  railroad  to  maintain 
"wagon  and  drive  ways"  acmsa  the  railroad, 
and  requires  them  to  maintain  substantial  gates, 
and  keep  tbem  locked  when  not  in  use.  The 
act  exempts  the  railroad  company  from  liability 
for  animals  killed  or  injured  on  the  track,  "if 
such  animal  entered  upon  the  track  •  *  • 
through  such  gates,"  unless  the  accident  is  caus- 
ed by  the  negligence  of  the  railroad  company  or 
its  employes.  Held,  that  a  company  is  not  lia- 
ble, if  no  negligence  on  its  part  is  shown,  for 
animals  killed  or  injured  which  entered  upon 
the  track  at  such  a  private  crossing,  at  which 
was  no  gate,  cattle-guard,  or  any  obstacle.— 
Louisville,  X.  A.  &  C.  It.  Co.  V.  Etrier,  110 
Ind.  39,  21  N.  E.  4G(t. 

[8]  (App.  1891) 
Under  the  act  of  IS-S.',  whether  stock  In- 
jured or  killed  by  going  through  the  gate  of  a 
private  farm  croRsing  belonged  to  the  adjacent 
landowner  and  from  his  lands  panscd  through 
such  gates  to  the  railroad  track,  or  whether  the 
stock  belonged  to  other  persons  and  found  its 


way  upon  the  lands  of  the  adjacent  landowner 
and  from  thence  through  such  gateway  to  the 
railroad  ttacl^  a  railroad  company  is  not  liable 
in  the  absence  of  negligence.— Louisville.  N.  A. 
&  C.  Ry.  Co.  T.  Thomas,  27  X.  E.  302,  1  Ind. 
App.  131. 

AVhere  a  gate  la  erected  at  a  farm  crossing 
of  a  railroad  by  the  railway  company  for  the 
convenience  of  the  adjacent  landowner  or  by 
the  landowner  himself  with  the  consent  of  the 
railway,  and  for  the  convenience  of  the  land- 
owner, under  the  act  of  188.5,  the  railroad  com- 
pany is  not  liable  in  the  absence  of  negligence, 
for  injuries  to  animals,  irrespective  of  whether 
they  belonged  to  the  landowner  or  to  other  per- 
sons.- Id. 

(App.  mi) 

Acts  18S5,  p.  224,  S  5,  which  declares  that 
"all  gates  and  bars  at  farm  croaaings  shall 
*  *  *  be  constructed,  and  maintaiiied,  and 
kept  closed  by  the  owner  of  such  farm  cross- 
ing," does  not  relieve  a  railroad  company  from 
responsibility  for  leaving  open  a  gateway  In  a 
fence  separating  the  railroad  from  a  public 
highway  as  an  entrance  tn  a  private  way  across 
the  railroad.— Louisville.  N.  A.  ft  C.  Ry.  Co.  v. 
Hughes,  2  Ind.  App.  68.  28  N.  E.  158. 

A  private  crossing  of  land  across  a  rail- 
road to  a  highway  on  the  opposite  side  of  the 
railroad  is  not  such  a  crossing  as  is  contem- 
plated by  Act  April  13,  1885  (Acts  1SS5.  p. 
224,  §  u),  requiring  railroad  companies  to  con- 
struct and  maintain  fences,  and  providing  that 
all  gates  and  bars  at  farm  crosaiUKS,  in  the  ab- 
sence of  a  contract  or  agreement  to  the  con- 
trary, shall  be  constructed  and  maintained  and 
kept  closed  by  the  owner  of  such  farm  cross- 
ing.—Id. 

tu]    (App.  1881) 

The  act  of  188.")  applies  only  to  crossings 
between  two  adjoining  parcels  which  are  sep- 
arated by  the  road,  and  not  to  a  crossing  made 
by  opening  the  fence  of  an  opposite  landowner 
in  order  to  reach  lands  lying  along  the  track  at 
a  distance  from  any  othe^  lands  owned  by  the 
person  making  the  crossing. — Wabash  R.  Co.  v. 
Williamson.  3  Ind.  App.  100,  20  N.  E-  4.55. 

The  act  of  1S85,  living  to  landowners 
whose  lands  are  separated  by  a  railroad  the 
right  to  have  a  farm  crossing,  and  casting  upon 
them  the  burden  of  keeping  the  gates  thereof 
closed,  does  not  apply  to  openings  made  upon 
one  side  of  the  road  only,  for  the  purpose  of 
allowing  the  landowner  to  have  access  to  a  ride 
track  constructed  for  his  own  convenience,  and 
it  is  still  the  duty  of  the  company  to  keep  mA 
openings  closed ;  and  the  company  I>  liable  for 
killing  stock  of  a  third  person  which  escapes 
upon  the  land  of  such  owner,  and  passes  through 
such  openings  onto  the  track. — Id. 

When  a  railroad  company  permits  or  con- 
tracts with  an  individual  to  put  gates  in  its 
right  of  way  fence  or  to  make  openings  therein 
where  it  could  not  be  compelled  to  do  so  under 


Thla  IHceat  la  oompUed  oa  tke  Kay-Hnaiber  System.  For  ezplautleB,  see  pace  UL 


Digitized  by 


Google 


8  413 


[8  InO.  Die.— Pace  (BTJ 


RAILROADS.  Z  (H). 


8  413 


the  law,  it  is  liable  for  damages  multlng  to  all 
except  the  contnctiiig  partiee.— Id. 

[T]     (App.  18») 

Under  Act  April  8,  1885,  {  3,  p.  148,  prt>- 
TidiDg  that,  where  an  sDimal  enters  oq  a  rail- 
road track  through  "gates"  erected  at  private 
crossings,  the  company  shall  not  be  iiable  for 
the  killing  thereof,  except  on  proof  that  the 
killing  was  due  to  the  negligence  of  the  com- 
pany's servants,  the  company's  liability  is  not 
affected  by  showing  that  the  animal  went  on  the 
track  at  the  crossing,  unless  it  is  also  shown 
that  it  passed  through  one  of  the  gates  on  its 
way  to  the  track.— Ijouisville,  N.  A.  &  C.  Ry. 
Co.  T.  Consolidated  Tank  Line  Co.,  4  Ind.  App. 
40,  30  N.  E.  169. 

Act  April  8.  1885  (Acts  1885.  p.  148),  does 
not  apply  in  cases  where  land  separated  by  a 
right  of  way  of  a  tallroad  company  is  not  own- 
ed by  the  same  peraon.— Id. 

(«]    (App.  1893) 

Where  a  railroad  company  maintains  a 
fence  where  its  road  crosses  a  street  which  Is 
not  a  public  street,  bat  leaves  in  such  fence  un- 
guarded openings  three  feet  wide,  it  is  liable  if 
a  horse  enters  on  the  track  through  such  open* 
ing,  and  is  killed  by  a  train  of  cars.  28  N.  E. 
212.  rever8ed.-Ohio,  I.  &  W.  Ry.  Co.  t.  Neady, 
5  Ind.  App.  328,  32  N.  E.  213. 

Iww]  (App.  1894) 

When,  la  consideration  of  the  grant  of 
a  right  of  way,  the  railroad  has  agreed  to  make 
a  crossing  for  the  landowner,  and  in  pursuance 
thereof  built  a  crossing,  with  cattle  guards 
and  wing  fences,  and  maintained  It  many  years, 
its  snccessor,  having  torn  ont  the  guards  and 
wing  fences,  and  put  in  gates  in  the  right  of 
way  fence,  is  liable  for  injuries  to  the  owner's 
stock  that  have  strayed  on  the  track  by  reason 
of  the  gate's  ill  repair,  and  the  absence  of 
the  guards  and  wing  fences.— Toledo,  St.  L.  & 
K.  C.  R.  Co.  V.  Bnrgan,  9  Ind.  App.  604,  37  N. 
E.  31. 

[z]  (App.l8g«) 

Act  April  8,  ISSS,  provides  (section  1;  sec- 
tioQ  5320,  Rev.  St.  1894)  that  owners  of  land  sep- 
anted  by  right  of  way  of  railroad  acquired  by 
condemnation  may  maintain  private  crossings 
across  sach  right  of  way;  (section  2;  section 
5321,  Rev.  St  1894)  if  right  of  way  is  fenced, 
snch  owner  diall  construct  substantial  gates;  (sec- 
tion 3;  section  5322,  Rev.  St)  if  animals  get  up- 
on the  tracks  throniA  sudt  gates,  and  are  lulled 
or  injured  by  the  railroad  cars,  the  company  shall 
not  be  liable  therefor.  BM,  that  the  railroad 
company  la  not  liable  to  a  third  person  for  stock 
killed  by  reason  of  the  landowner's  neglect  to 
maintain  a  gate  across  his  private  crossing.  — 
Crum  T.  Conover,  14  lod.  App.  204.  40  N.  E. 
014,  42  N.  E.  1029. 

Act  April  8,  1885  (Rev.  St.  1894,  «  5320 
et  seq.)  enjoins  on  railroads  the  duty  of  fencing 
their  right  of  way,  gives  to  an  owner  of  land  di- 
vided by  a  right  of  way  the  right  to  maintain  a 


Itrivate  crossing  over  It  and  provides  that  if  the 
tight  of  way  Is  fenced  at  that  ikdnt.  be  shall  erect 
and  maintain  a  substantial  gate  in  the  line  of  the 
fence,  ffdd,  ibat  a  landowner,  having  such  pri- 
vate way,  owed  no  duty  to  a  stranger  to  erect  a 
gate,  and  was  not  liable  for  cattle  whidi,  going 
through  the  opening,  were  killed  on  the  track. 
—Id. 

[XX]    (App.  1896) 

Defendant's  road  runs  north  and  south. 
On  the  east  side  thereof,  and  parallel  therewith, 
is  a  public  highway.  At  a  certain  crossing 
plaintiff  owns  tbe  land  west  of  the  road  and 
also  east  of  the  highway.  The  crossing  con- 
nects with  lanes  extending  both  east  and  wc^t 
through  plaintiff's  land,  and  has  been  main- 
tained by  defendant  for  38  years,  during  which 
time  it  has  been  used  by  the  public  in  reaching 
the  highway  from  the  west;  while  the  lanes 
have  been  maintained  by  plaintiff.  The  road  is 
fenced  on  the  east  side  except  for  a  space 
of  40  feet  at  the  crossing,  and  there  are  no  cat- 
tle guards  on  the  south  side  of  the  crossing. 
Held,  that  the  court  could  not  say  that  the  only 
inference  to  be  drawn  by  reasonable  men  from 
the  facts  was  that  the  crossing  was  a  private 
farm  crossing,  within  Rev.  St.  1894,  §S  5320. 
5321,  at  which  it  was  plaintiffs  duty  to  erect 
and  maintain  bars  or  a  gate. — Louisville,  N.  A. 
&  C.  Ry.  Co.  T.  McAfee,  15  Ind.  App.  442.  43 
N.  E.  36. 

[y]  (9BP.U0T) 

Since  Bums'  Ann.  St  1001,  f  6322,  ex- 
empting railroads  from  liability  where  stock  en- 
ters at  a  private  crossing,  "unless  •  •  * 
caused  by  the  negligen<»  *  *  *  of  the  com- 
pany," does  not  define  what  shall  constitute  neg- 
ligence, it  must  be  determined  by  tlie  rules  of 
the  common  law.— Chicago,  I.  &  I*  Ry.  Co.  v. 
Ramsey.  108  Ind.  300.  81  N.  E.  79.  120  Am. 
St.  Rep.  379. 

In  the  absence  of  negligence  railroad  com- 
panies are  not  liable  for  killing  animals  which 
enter  on  their  tracks  through  gates  erected  by 
adjoining  landowners  at  private  farm  crossings. 
-Id. 

Eyy]  (Ap».i9(n) 

Where  a  railroad  crew,  in  the  coarse  of  the 
repair  of  a  railroad  fence,  took  off  a  gate  there- 
in, at  a  farm  CToasing  over  the  track,  and  mere- 
ly set  it  across  the  opening,  at  night  notwith- 
standing the  foreman  promised  the  farmer  that 
it  would  be  securely  fastened,  by  reason  of 
which  the  fanner's  colt  escaped  on  the  track 
and  was  killed,  the  company  is  liable  on  the 
ground  of  neglUience.— Baltimore  &  O.  S.  W. 
R.  Co.  V.  Zollman,  40  Ind.  App.  233.  80  E. 
40. 

[e]  (App.  1908) 
Bums'  Ann.  St  1001.  {  5312  (Sp.  Acts 
1877,  p.  81,  c.  30,  §  1),  provides  that  a  railroad 
corporation,  or  other  person  or  corporation  op- 
erating a  railroad,  shall  be  liable  for  stock  kill- 
ed or  injured  by  locomotives  or  cars,  etc.  Sec- 
tion 5318  provides  that  the  act  shall  not  apply 
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to  a  railroad  secnreir  fenced  In,  and  if  Bach 
fence  be  properly  maintained  by  it  Sections 
5321,  5327  (Acta  1885,  p.  149,  c  44,  J  2;  Id.,  p. 
227,  c  01,  I  6),  provide  that  where  a  railroad  is 
fenced  at  the  point  where  a  private  farm  cross- 
Ing  is  constructed,  the  owner  shall  erect  and 
maintain  substantial  gates,  and  Iceep  them  lock- 
ed when  not  in  use,  in  the  absence  of  an  agree- 
ment to  the  contrary.  Held,  that,  since  the 
acts  of  1885,  a  railroad  is  not  liable  for  injuring 
or  killing  animals  that  enter  upon  its  right  of 
way  at  a  private  farm  crossing,  except  wbere 
the  injury  or  killing  is  caused  by  the  negligence 
of  its  servants.— Central  Indiana  Ry.  Co.  t. 
Smith.  42  Ind.  App.  365,  86  N.  E.  26. 

[IS]  (APV.IM8) 

Bums'  Ann.  St  1901,  S  6320  (Acts  1885,  p. 
148.  c.  44,  1 1),  allows  persons  owning  land  on 
both  sides  of  a  railroad  to  construct  private 
wagonw^B  across  the  railroad.  Section  6321 
requires  them  to  erect  and  maintain  snhstantial 
Rates  in  the  right  of  way  fence  when  erected. 
"Section  5322  provides  that,  if  animals  are  injnr- 
ed  or  killed  on  the  track  by  the  company's 
trains,  the  company  shall  not  be  liable  If  the 
animals  entered  on  the  track  through  the  gates, 
unless  the  result  of  the  company's  negligence ; 
and  section  6327  lequires  gates  and  bars  at 
farm  crossings  to  be  constructed  and  maintain- 
-ed  and  kept  closed  by  the  owner  In  the  absence 
of  agreement  to  the.  contrary.  Acts  1903,  p. 
426,  c.  227,  requires  electric  intemrban  rail- 
roads to  fence  their  rights  of  way  and  construct 
farm  crossings  and  provide  them  with  cattle 
guards.  Section  4  (page  42^  saves  the  right 
of  action  under  existing  laws.  Section  6  (page 
429)  provides  that,  when  a  railroad  has  fenced 
on  one  or  both  sides,  where  a  private  crossing 
is  constructed,  the  abutting  owner  shall  erect 
and  maintain  substantial  gates  In  the  fence 
across  the  crossing,  and  keep  them  securely  fas- 
lened  when  not  in  nse  by  bim  or  bis  employ^ 
Held,  that  the  liability  of  an  intemrban  rail- 
road company  for  the  killing  of  stock  entering 
the  right  of  way  through  a  private  crossing  is 
the  same  as  that  of  railroads  under  the  act  of 
1885;  and,  where  the  gate  in  a  private  cross- 
ing, through  which  the  owner's  horse  entpred 
the  right  of  way,  had  been  left  insecurely  fas- 
tened by  others  than  the  railroad  company,  the 
company  was  not  liable  for  killing  the  horse. 
In  the  absence  of  negligence,  where  there  was  no 
agreement  relieving  the  owner  from  the  duty  of 
keeping  the  gate  securely  fastened.— Indianapo- 
lis &  0.  Traction  Co.  v.  Smith.  42  Ind.  App. 
605,  86  N.  E.  498. 

Fob  Cases  fbou  Othbb  States, 

See  41  Cent.  Dia.  R,  R  M  1459-1473. 
See,  also,  33  Cyc.  pp.  1205-1213. 

S  414.  Injuries  by  nmuing  om  roadbed, 
trestles,  or  brldcos* 

rieading,  see  post,  |  439. 

[a]    (Sap.  1880) 
A  railroad  company  Is  not  liable  where 
plaintiff's  horse  had  strayed  upon  the  track,  and 


the  speed  of  the  train  was  slackened,  and  the 
vdiistle  blown,  in  spite  of  which  the  hone,  In- 
stead of  leaving  the  track,  ran  on  ahead  of 
the  train,  jumped  Into  a  bridge  and  hrdke  its 
leg.— Pittsburgh,  C.  ft  St  L.  Ry.  Co.  T.  Stuart 
71  Ind.  600. 

Fob  Cases  fbom  Othbb  States, 

See  41  Cbitt.  Dig.  R.  R.  fi  147^  147& 
See,  also.  33  Cyc  p.  1213. 

S  415.  SlBuls  mmA  lookovta. 

Pleading,  see  post,  |  439. 
Questions  for  jury,  see  pos^  1 446. 
Sufficiency  of  evidence,  see  post,  |  443. 

[a]    (Sup.  1S90) 

Where  a  horse  was  killed  at  a  highway 
crossing  on  a  clear  day,  and  if  the  engineer 
had  t>eeD  on  the  lookout  he  might  have  seen  it 
in  time  to  frighten  it  off  before  reaching  it,  a 
judgment  for  plaintiff  will  not  be  reversed.— 
Chicago^  St  U  ft  P.  R.  Co.  T.  Nash,  24  N.  IL 
884. 

tbl  {App.lS91) 
The  omission  of  a  railroad  company  to  give 
the  required  signals  on  approaching  a  crossing 
creates  no  liability  for  the  killing  of  an  animal 
at  snch  crossing,  unless  the  killing  was  by  rea- 
son of  such  omission.— Lake  Shore  &  M.  S.  By. 
Co.  V.  Van  Auken.  27  N.  E.  119,  1  Ind.  App. 
492. 

[c]  (App.l8»2) 
Under  Rev.  St.  1881,  8  4020,  providing  that 
the  locomotive  whistle  shall  l>e  sounded  and 
bell  rung  within  a  certain  distance  of  highway 
crossings,  and  section  4021,  providing  that  the 
company  shall  be  liable  in  damages  to  any  ww 
who  shall  be  injured  in  person  or  property  I7 
reason  of  the  omission  of  such  crossing  signals, 
a  right  of  action  lies  for  injuries  to  animals  up- 
on highway  crossings  without  contributory  neg- 
ligence upon  the  part  of  the  owner,  resulting 
from  a  failure  to  give  the  statutory  signals.— 
Chicago,  St  L.  ft  P.  B.  Co.  t.  Fenn,  3  Ind. 
App.  250,  28  N.  B.  790L 

[d]    (App.  IMS) 

A  railroad  company  need  not  keep  a  look- 
out for  animals  at  places  where  its  tracks  are 
properly  fenced. — Indianapolis  &  B.  Ry.  Co.  v. 
Ooar,  43  Ind.  App.  89,  86  N.  B.  96a 

Fob  Cases  fbou  Otheb  States, 

See  41  Cent.  Dig.  R.  R.  §S  1476-1482. 
See.  also.  38        pp.  1214~121& 

{417.  Rata  of  speed. 

Pleading,  see  post  I  439. 
Questions  for  jury,  see  post^  |  446k 

[a]    (App.  ISM) 

Negligence  of  a  railroad  company  In  killing 
cattle  cannot  be  inferred  merely  from  the  fact 
that  a  train  approached  a  much-used  highway 
crossing  at  a  distance  of  480  feet  therefrom  at 
a  speed  of  20  miles  per  hour.— Cleveland,  C!.,  C 
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ft  SL  L.  R7.  Co.  r.  Baker,  M  N.  B.  S14^  24 
Ind.  App.  1S2. 

Fob  Cases  nou  Otheb  States, 

Seb  41  GiNT.  I>lo.  R.  R.  S8  1484-1487. 
See,  also,  83  Cyc.  pp.  1218-1221 ;  note.  59 
O.  C.  A.  5. 

1419.  C«r«  as  to  awiinali  leen  on  or 
near  track. 

Qaestions  for  jury,  see  post,  |  446. 
Soffidency  of  evfdeocev  we  post,  1 443. 

M  (8ap.i8l») 
Even  if  a  railroad  be  fenced,  the  corpora- 
tion is  liable  fbr  willfnUy  UlUng  animals,  as  by 
chasing  them  on  the  tnA,  without  attenfpting 
to  itop  the  train,— Xew  Albany  &  S.  B.  Co.  t. 
MeNamara.  11  Ind.  543. 

[b]  (Sup.  1876) 
Upon  the  approach  of  a  railroad  train  to 
horses  which  went  upon  the  right  of  way  with- 
ont  the  owner's  fault,  they  ran  along  the  side 
of  the  track  a  long  distance,  and  were  forced 
open  the  track  by  an  embankment,  and  were 
driven  into  a  bridge,  and  some  of  tbem  were 
injured  by  the  train,  its  speed  not  having  been 
diminished,  but  having  been  increased.  The  re- 
maining horses  were  injured  on  the  bridge  by 
another  train  which  followed  in  a  few  minutes, 
the  engineer  of  which  did  not  discover  the 
horses  until  he  was  near  them,  though  the  con- 
ductor jumped  off  the  train,  and  the  fireman  de- 
serted his  post,  and  when  the  signal  was  given 
there  was  no  person  to  apply  the  brakes.  Held, 
that  the  railroad  company  was  guilty  of  negli- 
gence.—Toledo,  W.  &  W.  Ry.  Co.  T.  Milligan, 
52  Ind.  606. 

le]  (Snp.  1880) 
In  an  action  against  a  railroad  company 
for  injuries  to  plaintiff's  horse.  It  appeared  that 
the  horse  had  escaped  from  bis  inclosnre,  and 
ma  trespassing  on  defendant's  road  at  the  time 
of  the  accident.  The  horae  could  easily  have 
left  the  track,  but,  instead  of  doing  so,  it  jump- 
ed into  a  railroad  bridge  and  broke  Its  leg. 
The  defendant's  servants  in  charge  of  a  pas- 
senger train  slackened  the  speed  of  the  train  so 
OB  to  avoid  any  collision  with  the  horse,  and 
they  sounded  the  locomotive  whistle  with  a 
view  of  scaring  the  horse  from  the  trade  Held 
insnfficient  to  show  any  common-law  liability  of 
the  defendant  for  the  injary  to'  the  horse. — 
Pittsburg,  0.  &  St  L.  By.  Co.  t.  Stuart,  71 
Ind.  600. 

[d]   (Sap.  1888) 

There  is  no  presumption  that  a  horse  or 
cow  wandering  upon  the  track  of  a  railroad  will 
step  from  the  track  in  time  to  avoid  injury. — 
Dennis  v.  Louisville,  N.  A.  &  C.  Ry.  Co.,  18  X. 
B.  179,  116  Ind.  42,  IL.  R.  A.  44& 

[a]     (Sap.  1S89) 

It  can  hardly  be  expected  that  a  train  ap- 
proaching a  highway  must  be  stopped  whenever 


animals  are  seen  on  the  crossing.  If  the  stat- 
utory signals  have  been  given,  and  reasonable 
efforts  made,  in  the  customary  manner,  to  fright- 
en the  animals  away,  the  railroad  company  has 
discharged  its  duty,  so  far  as  it  relates  to  the 
owner  of  animals  which  are  found  on  a  public 
crossing.— Hanna  v.  Terre  Haute  &  I.  R,  Co., 
21  N.  E.  903.  119  Ind.  316. 

m  {App.  18U) 
Where  the  operatives  of  a  railroad  train 
see  an  animal  in  a  position  of  danger,  it  is  their 
duty  to  make  a  reasonable  effort  to  cause  It  to 
get  out  of  the  way,  and  to  avoid  a  collision.- 
Chicago,  St.  L.  &  P.  R.  Go.  t.  Nasb,  27  K.  E. 
5G4,  1  Ind.  App.  296. 

[si     (App.  1891) 

A  locomotive  engineer  has  no  right  to  pre- 
sume that  an  animal  will  leave  the  track  on  the 
approach  of  an  engine.— Overton  v.  Indiana,  B. 
&  W.  Ry.  Co.,  27  N.  E.  651,  1  Ind.  App.  486. 

Fob  Cases  fbom  Otheb  States, 

See  41  Cent.  Diq.  R.  R.  §3  1489-1500. 
See,  also,  33  Cyc.  pp.  1222-1227. 

§  4X0.  Contrlbntory  neEUgeaoe  of  ownov. 

As  basis  of  counterclaim,  see  post,  S  434. 
Effect  of  contributory  negligence  of  owner  on 
liability  of  railroad  under  contract  of  IndemnI' 

ty,  see  INDEMNITT,  §  8. 

Imputed  negligence,  see  NeouoincEi  |  90. 

Instructions,  see  post,  §  447. 

Negativing  contributory  negligence  in  complaint, 

see  post,  8  439. 
Pleading,  see  post,  |  439. 

Presumptions  and  burden  of  proof,  see  post,  % 
441. 

Questions  for  jury,  see  post,  §  446. 

Fob  Cases  fbou  Otheb  States, 

See  41  Cent.  Diq.  R.  R.  K  1501-1510. 

1512-1520. 
See,  also.  33  Cyc.  pp.  1228-1244. 

Q  421.  ^—  In  general. 

[a]  Though  cattle  are  wrongfully  on  a  railroad 
.track,  if  they  are  Injured  by  the  gross  negli- 
gence or  willful  misconduct  of  the  company's 
agents,  the  company  is  liable. — (Sup.  1855)  La- 
fayette &  I.  B.  Co.  t.  Shriner,  6  Ind.  141, 
followed  Smith  v.  Terre  Haute  &  R.  R.  Co. 
(1856)  7  Ind.  553. 

[b]  A  railroad  company  is  liable  for  stock 
killed  or  injured  at  a  point  where  it  is  required 
to  fence  its  track,  and  has  not  done  so,  without 
reference  to  the  question  of  contributory  negli- 
gence of  the  owner  of  the  stock.— (Sup.  1855) 
Lafayette  &  L  R.  Co.  v.  Shriner,  6  Ind.  141, 
followed  Smith  v.  Terre  Haute  &  R.  R.  Co. 
(1856)  7  Ind.  553;  a858)  Indianapolis  &  C. 
R,  Co.  V.  Townsend,  10  Ind.  38;  (m\3)  Toledo 
&  W.  Ry.  Co.  V.  Daniels,  21  Ind.  2rAi;  (18G8) 
Jeffersonville,  M.  &  I.  R,  Co.  v.  Nichols,  30  Ind. 
321;  (1870)  Bellefontaine  Ry.  Go.  v.  Reed,  33 
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Ind.  476:  (ISn)  JeffenonTOle.  H.  &  I.  B.  Go. 

T.  R088,  37  Ind  M5 

[c]  (Snp.  18S8) 
Though  a  railway  company  failing  to  fence 
its  tracks,  as  required  by  the  statute,  is  liable 
for  injuries  to  animals  on  the  track,  regardless 
of  the  question  of  the  contributory  negligence  of 
the  owner,  yet,  should  a  person  voluntarily 
place  his  animal  on  the  track,  it  aeems  that  he 
cannot  recover  as  he  might  perhaps  be  regarded 
as  having  abandoned  his  property.— Indianapolis 
&  C.  R.  Co.  v.  Townsend,  10  Ind.  88 ;  Jefferson- 
ville  R.  Co.  V.  Applegate,  Id.  49. 

Id]  The  law  (Laws  1853,  p.  113)  reqairing 
railroad  companies  to  fence  is  a  police  regula- 
tion, making  them  liable  withoHt  regard  to  the 
negligence  of  the  owner  of  caEttle  killed.— (Sup. 
ISiiS)  Indianapolis  &  C.  H.  Co.  v.  Townsend,  10 
Ind.  38;  (18r>8)  Jeffersonville  R.  Co.  v.  Apple- 
gate,  Id.  49;  (1871)  Toledo,  W.  &  W.  Ry. 
Co,  V.  Cary,  37  Ind.  172;  (1874)  Indianapolis, 
P.  &  C.  R.  Co.  V.  -Wolf.  47  Ind.  250;  (1878) 
Loaisville,  N.  A.  &  C.  Ry.  Co.  v.  Cahill,  63  Ind. 
340;  (1879)  Same  v.  Whitesell,  68  Ind.  297; 
(1884)  Same  v.  Clark,  94  Ind.  Ill;  (1884)  Same 
V.  Skelton,  Id.  222;  (1886)  Welty  v.  Indianapo- 
lis &  V.  R.  Co..  4  N.  E.  410,  105  Ind.  55;  (App. 
1802)  Terre  Haute  &  I.  R.  Co.  V.  Schaefer,  5 
Ind.  App.  86,  31  N.  E.  557 ;  {lfi93)  Chicago  & 
K.  R.  Co.  r.  BranaegaD,  5  Ind.  App.  540,  32 
N.  E.  790. 

[fl]     (Sap.  1862) 

If  the  negligence  of  the  owner  of  the  stock 
injured  by  a  railroad  train  contributed  to  the 
Immediate  injury  causing  the  toss,  he  cannot 
recover.— Toledo  &  W.  Ry.  Co.  t.  Thomas,  18 
Ind.  21s. 

[f]  (Sup.  1866) 

Hitching  a  horse  by  his  halter  to  a  car  on 
the  track  of  a  railway,  wblch  is  being  operated 
every  few  hours,  is  negligence  per  se,  and  where 
the  act  contributed  directly  to  the  injury  of 
the  horse  for  which  the  plaintiff  sought  to  re- 
rover  damages  from  the  railroad,  he  could  not 
recover,  unless  the  carelessness  or  negligence  of 
the  defendant  was  so  wanton  and  gross  as  to 
imply  a  willingneag  to  inflict  the  injury.— Tole- 
do, W.  &  W.  By.  Co.  T.  Bevln,  26  Ind.  443. 

[g]  (Sap.  in:) 

In  an  action  against  a  railroad  company 
for  the  killing  of  cattle  by  the  cars,  where  the 
suit  la  founded  on  the  statute,  and  the  liability 
of  the  company  is  based  solely  on  a  failure  to 
fence  the  track,  the  question  of  contributory 
negligence  does  not  arise ;  and  if  cattle  are  kill- 
ed or  injured  at  a  point  on  the  railway  where  the 
company  could  lawfully  fence  the  track,  and  it 
was  not  fenced,  the  company  is  liable.— Toledo, 
Wabash  &  W.  Ry.  Co.  v.  Cory,  39  Ind.  2ia 

[h1    (Snp.  1873) 

In  an  action  against  a  railroad  company 
to  recover  the  value  of  stock  killed  by  defend- 
ant's train  at  a  highway  crossing,  the  evidence 
showed  that  plaintiff,  upon  coming  to  the  cross- 


ing, stopped  the  drove  of  stock,  and  sent  ahead 
to  nmke  inqoiriea  in  respect  to  the  time  for  the 
pasting  trains.  Learning  that  the  up  train  had 
passed  and  that  the  down  train  was  behind 
time,  and  hearing  no  sound  of  its  appnaeh,  he 
undertook  to  drive  the  stock  across  the  road. 
Held  not  sufficient  evidence  to  establish  contrib- 
utory negligence  to  defeat  a  recovery  of  dam- 
ages.—Indiana  polls,  C.  &  Lb  B.  COb  V.  Hamil- 
ton, 44  Ind.  76. 

[1]  (Sap.  1878) 
An  action  against  a  railroad  company  for 
wantonly  killing  an  animal  is  not  defeated  by 
the  owner's  knowingly  permitting  it  to  run  at 
large.— Detroit,  R  R.  &  I.  R.  Co.  v.  Barton,  61 
Ind.  293. 

DI  (Sttp.U81) 
Where  a  horse  is  fri^tened  at  the  noise  of 
steam  escaping  from  an  en^ne,  and  the  owner 
of  the  horse,  instead  of  leading  the  horse  away, 
leads  him  towatd  the  engine,  and  he  beomies 
unmanageable,  and  rears  and  falls  backwari 
and  breaks  his  neck,  the  owner  Is  guilty  of  coa- 
tributory  negligence.— Louisville  &  N.  R.  Go.  t. 
Schmidt,  81  Ind.  264. 

In  an  action  for  injuries  to  a  horse  whicb 
became  frightened  at  the  escape  of  steam,  etc 
from  a  locomotive,  held,  that  the  servants  of  the 
owner  of  the  horse  assumed  the  risk  in  attempt- 
ing to  lead  the  horse  over  the  crossing  in  fnnt 
of  the  locomotive.— Id. 

[k]    (Snp.  1884) 

Where  it  Is  the  duty  of  a  railway  employ^, 
by  virtue  of  his  contract,  to  keep  trespassing 
animals  off  a  certain  part  of  the  railway  trad^, 
he  cannot  recover  for  an  injury  to  his  own  an- 
imal occurring  through  his  failure  to  comply 
with  his  contract— Louisville,  N.  A.  &  0.  By. 
Co.  V.  Skelton,  94  Ind.  222. 

[1}  (Sup.  1887) 
Although  a  railroad  company  is  In  default 
for  not  maintaining  a  fence  between  its  right  of 
way  and  the  pasture  land  of  an  adjoining  own- 
er, yet,  where  such  owner  habitually  turns  his 
cattle  loose  upon  such  track,  through  a  gate 
maintained  for  bis  accommodation,  and  thus 
willingly  abandons  them  to  deBtruction,  he  can- 
not recover  therefor.— Ft  Wayne.  C.  &  L.  R. 
Co.  V.  Woodward,  112  Ind.  118, 13  N.  B.  200. 

[m]    (Sap.  1S8S) 

Contributory  negligence  is  no  defense  in 
cases  where  animals  are  injured  in  consequence 
of  the  failure  of  a  railroad  company  to  fence  its 
road  as  the  statute  requires,  or  where  the  in- 
jury is  purposely  or  willfully  committed. — Hau- 
na  v.  Terre  Haute  &  I.  R.  Co.,  21  N.  E.  903, 
119  Ind.  316. 

[D]  (App.  1891) 
On  the  trial  of  a  complaint  against  a  rail- 
road company  for  negligently  allowing  its  track 
yards  to  become  out  of  repair,  whereby  plain- 
tiffs horse  was  injured  while  being  used  in 
loading  timber  on  the  cars,  the  fact  that  plaiD- 
tiff  loaded  the  cars  from  the  side  of  the  track 
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which  wag  not  designed  for  that  purpose  will 
not  preclade  his  recover?,  where  he  did  bo  witb 
the  knowledge  and  consent  o(  the  railroad  com- 
pany, and  the  ground  on  that  side  was  not  so 
rough  as  to  make  it  obvious  to  a  reasonably 
prudent  man  that  it  could  not  safely  be  used 
for  that  purpose.— Chicago  &  I.  Coal  Rj.  Co.  v. 
De  Baum,  2  Ind.  App.  281,  28  N.  E.  447. 

Plaintiff  whose  -horse  was  injured  by  step- 
ping into  a  hole  covered  with  snow  while  load- 
ing timber  onto  defendants'  cars  was  not  at 
fault  in  using  his  iiorses  in  loading,  though  the 
loading  might  have  been  done  more  speedily 
without  the  use  of  horses,  if  the  method  used 
by  liim  was  reasonably  well  adapted  to  the  par- 
ticular work,  and  was  in  all  respects  attended 
to  with  ordinary  care,  such  as  men  of  ordinary 
prudence,  sense,  and  discretion  would  be  ex- 
pected to  use  under  the  same  dicumstances. — 
Id. 

[0]    (Avp.  1»2) 

TIk  fart  that  plaintiff  had  permitted  his 
horse  to  follow  him  onto  defendant's  r^ht  of 
way  Is  not  ftn  abandonmeot  of  the  horee  by 
plaintiff,  which  will  prerent  a  recovery  foe  its 
deaUi,  where  It  had  afterwards  fdlowed  him 
from  the  right  of  way  onto  the  hl^wor,  a  safe 
distance  from  the  track,  but  had  again  entered 
it,  because  frightened  ny  the  approach  of  a 
train,  at  a  point  which  dffendnnt  had  failed  to 
fence.-Toledo,  St.  U  &  K.  C.  R.  Co.  t.  Jack- 
son. 5  Ind.  App.  547,  82  N.  E.  793. 

[p]    (App.  1899} 

To  recover  in  an  action  for  cattle  killed 
when  being  driven  by  plaintiff's  servant  over  a 
crossing  before  an  approaching  train,  the  find- 
ings of  fact  should  state  that  the  servant  acted 
■s  a  person  of  ordinary  pmdence  would  act  un- 
der like  circumstances. — Cleveland,  C,  C.  &  St. 
L.  Ry.  Co.  T,  Baker,  54  N.  E.  814,  24  Ind.  App. 
132. 

[q]    (App.  1909) 

It  is  the  duty  of  a  driver  approaching  rail- 
road tracks  to  use  caution  commensurate  with 
the  known  danger  and  conditions,  not  the  ut- 
most caution.— Cleveland.  C,  C.  &  St.  L.  Ry. 
Co.  T.  Cyr,  43  led.  App.  10,  86  N.  B.  868. 

Fob  Cases  frou  Otheb  States. 

See  41  Cent.  Dio.  R.  E.  Sfi  1501-1308, 
1510. 

See,  also,  33  Cyc.  p.  1228. 

1422.    Katlroad  fences,  C*tea,  aacl 

bmrs. 

[a]  (Sap.  1857) 
It  is  not  an  unreasonable  police  regulation 
to  require  owners  of  land  to  fence  their  prem- 
ises as  a  condition  precedent  to  the  right  to 
recover  damages  from  a  railroad  company  for 
killing  stock  while  trespassing  on  the  railroad 
tracks.— Indianapolis  &  C.  R.  Co.  t.  Caldwell, 
9  Ind.  397. 

tb)   (Sap.  1881) 

Where  the  owner  of  land  is  permitted,  for 
bis  own  convenience,  to  maintain  drawbars  or 


gates  in  the  fence  along  the  line  of  a-  railroad, 
the  company  is  not  liable  for  damages  done  to 
his  stock  passing  onto  the  track  through  such 
bars  or  gates,  by  reason  of  his  own  neglect  or 
default  in  maintaining  them. — Indianapolis,  P. 
&  C.  R.  Co.  V.  Sbimer.  17  Ind.  205. 

[cj  (Sop.  18<6) 
Where  -by  contract  with  a  railroad  com- 
pany the  owner  of  the  land  through  which  the 
railroad  passes  has  undertaken  to  maintain  tlie 
fences,  no  recovery  can  be  had  by  him  against 
the  company  for  an  injury  to  his  animals  which 
resulted  from  a  failure  to  perform  the  contract. 
—Indianapolis,  P.  &  C.  R.  Co.  t.  Petty,  .25  Ind. 
413. 

{d]     (Sup.  18TS) 

A  railroad  company  Is  not  liable  for  the 
killing  of  stock  which  have  gone  on  the  track 
by  reason  of  the  act  of  the  owner  in  changing, 
for  his  own  accommodation,  the  fence  erected 
by  the  railroad  company.—Kouts  t.  Toledo,  W. 
ft  W.  Ry.  Co.,  54  Ind.  515. 

[«]     (Sap.  1S85) 

Where  gates  are  maintalued  In  a  fence 
line  at  a  farm  crossing  for  the  convenience  of 
the  farmer,  if  he  leaves  the  gates  open,  and 
his  animals  stray  upon  the  track,  the  railroad 
company  is  not  liable, — Bond  t.  Evaosville  & 
T.  H.  R.  Co.,  100  Ind.  301. 

[f]  (App.  UM) 

The  owner's  knowledge  of  the  railroad's 
breach  of  contract  to  maintain  a  safe  crossing, 
the  gates  having  become  insufficient  to  keep  out 
stock,  is  no  bar  to  his  recovery  for  Injuries 
caused  thereby.— Toledo,  St  L.  &  K.  G.  R.  Go. 
V.  Burgan,  9  Ind.  App.  604,  37  N.  E.  81. 

[g]  (Sap.  1907) 

Burns'  Ann.  St.  1001.  §  5321,  provides  that, 
when  a  railroad  is  fenced  where  a  private  way 
is  constructed  across  the  tracks,  the  owner 
shall  maintain  gates  and  keep  them  securely 
locked.  Section  5322  provides  that,  if  animals 
are  injured  on  the  track  of  a  railroad,  it  shall 
not  be  liable  in  damages  if  the  animals  entered 
on  the  track  through  gates  at  a  private  way, 
unless  through  the  negligence  of  the  railroad. 
Held,  that  where  plaintiff's  animals  entered  on 
a  right  of  way  at  a  point  where  the  road  had 
failed  to  maintain  a  fence,  though  it  should 
have  done  so,  and,  leaving  It,  crossed  the  lands 
of  another,  and  again  entered  upon  the  right 
of  way  through  a  private  gate,  where  they  were 
killed,  the  two  entries  were  separate  and  dis- 
tinct, and  the  road  was  not  liable.— Chicago,  I. 
&  L.  Ry.  Co.  V.  Ramsey.  168  Ind.  300,  81  N. 
E.  79,  120  Am.  St  Rep.  379. 

Fob  Gases  from  Otheb  Staivs, 

See  41  GBirr.  Dia.  R.  R.  H  1S12-1515. 

See,  also,  33  Cyc.  pp.  1234-1237. 

{  423.    Escape  of  Kalawls  from  In- 

closnre  or  controL 

[s]    (Sap.  18fi9) 
A  railway  company  killing  an  animal  on 
its  track  at  a  place  where  the  same  was  not 
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fenced,  the  fact  tbat  the  owner  of  the  animal 
tiad  DO  land  near  the  place  where  the  animal 
was  killed  and  that  the  animal  broke  loose  by 
reason  of  friglit  caused  by  the  runaine  of  the 
train,  and  afterwards  went  on  the  track  where 
it  was  killed,  constitutes  no  defense. — New  Al- 
bany &  S.  R.  Co.  T.  Fix,  12  Ind.  485. 

Cb]    (Svv.  18&»> 

In  an  action  againat  a  railroad  company 
to  recover  for  cattle  killed  by  its  engines,  the 
following  facts  were  proved:  Near  where  the 
cattle  were  killed  was  a  small  creek  over 
which  the  company  had  built  a  culvert.  Be- 
low the  culvert  was  the  plaintifTs  pasture  in 
which  the  cattle  were  kept,  and  across  the  creek 
in  this  pasture  he  had  made  a  fence  of  long 
poles.  A  fresbet  brought  down  driftwood  which 
floated  through  the  culvert  and  against  the 
fence,  and  the  company  aided  it  through  the 
culvert  to  prevent  its  accumulating  above  to  an 
unsafe  amount.  At  sunset  the  plaintiff  knew 
of  the  exposed  dtuation  of  bis  fence,  but  would 
not  remove  his  cattle,  and  In  the  night  the  fence 
was  swept  away,  the  cattle  went  upon  the  road 
and  were  killed.  Held,  that  the  plaintiff  could 
not  recover. — Indianapolis  &  O.  R,  Go.  t. 
Wright,  13  Ind.  213. 

[e]  (Svp.lSTG) 
The  owner  of  horsen  left  them  in  a  pasture 
adjoining  a  railroad  which  was  securely  fenced, 
and  went  to  another  state,  not  leaving  any  per- 
son to  look  after  the  horses,  which  went  upon 
the  railroad  track,  through  a  gate  which  had 
been  recently  left  open  by  trespassers,  and  the 
horses  were  negligently  injured  by  a  passing 
train.  Held,  tbat  the  owner  was  not  guilty  oC 
contributory  negligence.— Toledo,  W.  &  W.  Ry. 
Go.  T.  Milligan,  02  Ind.  505. 

Cdl  (Sup.  1888) 
The  owner  of  a  horse  which  escapes  upon 
a  railroad  track  Is  not  guilty  of  contributory 
neidlgence,  when  the  inclosure  in  which  the 
horse  is  placed  Is  securely  fenced,  it  not  ap- 
pearing that  the  borse  Is  not  one  tbat  an  ordi- 
nary fence  would  confine.— Dennis  v.  LoQiaville, 
N.  A.  &  G.  Ry.  Co.,  116  Ind.  42,  18  N.  E.  179, 
1  Ii.  R.  A.  448. 

[a1     (App.  1S91) 

In  an  action  for  injuring  plaintiff's  borse 
and  wagon  by  defendant's  train,  it  appeared 
that  plaintiff  had  a  contract  for  transferring 
the  United  States  mail ;  that  he  had  been  di- 
rected to  occupy,  vfith  bis  horse  and  wagon,  a 
space  at  the  end  of  defendant's  depot,  between 
two  of  defendant's  tracks;  that  while  one  train 
was  standing  on  one  track  and  another  was  mo- 
mentarily expected  on  the  other,  be  left  his 
hone  unattended  and  unhitcbed,  while  be  went 
a  distance  of  50  feet  to  see  about  getting  the 
mails  out  of  the  mail  car ;  that  be  had  unhitch- 
ed one  trace,  and  fastened  the  lines  around  the 
end  of  tbe  siogle-tree ;  that  he  beard  a  noise, 
and,  turning,  saw  the  borse  and  wagon  crossing 
the  track  in  front  of  the  approaching  train, 
which,  contrary  to  the  usual  custom,  was  being 


backed  into  place  by  a  switch  engine ;  that  npoo 
the  rearmost  car  there  was  no  brakema^  or 
lookout  or  light,  and  that  air  brakes  were  not 
connected;  tbat  before  his  horse  and  wskod 
could  be  rescued  the  injury  had  occurred. 
Held,  that  plaintiff  was  guilty  of  contributory 
negligence,  and  could  not  recover.— Louisville 
&  X.  R.  Co.  T.  Eves.  1  Ind.  App.  224,  27  K.  £. 
580. 

[t]     (App.  UH) 

Whether  there  be  an  order  of  the  county 
board  permitting  animals  to  run  at  large  or  not 
if  the  owner  of  an  animal  carefully  confines  it 
In  a  vell-fmced  inclosure,  and  without  his 
knowledge  or  fault  the  animal  escapes  there- 
from, and  wanders  unattended  to  a  public  rail- 
way crossing,  and  is  there  injured  by  a  passbg 
train  through  want  of  ordinary  care  on  (be  part 
of  the  agents  or  employ6i  of  the  railroad  com- 
pany, the  presence  of  the  animal  on  the  croBsing 
will  not  be  imputed  to  the  owner  thereof  as  a 
contributory  fault.— Chicago,  St.  L.  &  P.  R.  Ca 
V.  Nash,  27  N.  B.  604, 1  Ind.  App.  2981 

M    (App.  1892) 

Flalntiff  securely  hltcbed  his  borse  in  lis 
bam  near  a  highway  crossing  in  a  village,  aod 
closed  and  latched  the  bam  door.  By  some 
means  unknown,  and  without  his  knowledge, 
the  horse  escaped,  and  wandered  upon  the  cioes- 
ing.  Held,  tbat  plaintiff  was  not  guilty  of  con- 
tributory negligence,  and  for  an  injury  caused 
by  a  failure  to  give  the  crossing  signals  plain- 
tiff could  recover.— Chicago,  St.  L.  &  P.  R.  C<k 
V.  Fenn,  3  Ind.  App.  250^  29  N.  E.  790: 

[h]  (App.J882> 

Where  a  mule  escaped  from  its  stable 
without  its  owner's  fault,  and  was  killed 
through  the  negligence  of  defendant  railroad 
company,  the  owner  can  recover,  whether  or  not 
there  was  an  order  of  the  board  of  commission- 
ers permitting  such  animals  to  run  at  large.— 
Ohio  &  M.  Ry.  Co.  v.  Craycraft,  5  Ind.  App. 
335,  32  N.  E.  297. 

[I]    (App.  18S6) 

An  owner  is  not  guilty  of  contributory 
negligence  when  he  has  securely  inclosed  his 
stock,  and  they  escape  without  bis  knowledge 
or  fault,  and,  at  a  highway  crossing,  are  kill- 
ed by  a  passing  train.— Pittsburg,  C.  C.  &  f^t 
Ij.  Uy.  Co.  V.  Sbaw,  15  Ind.  App.  173,  43  X.  E. 
957. 

For  Cases  fboic  Otheb  Staixb, 

.See  41  Cent.  Dig.  R.  R.  «  151C-152a 
See,  also,  33  Cyc.  p.  1242. 

§  424.  ^—  Allowing  aplmals  to  so  at 
larc«. 

[a]  The  common  law  imposes  on  the  owner  of 
domestic  animals  the  duty  of  keeping  tbem  on 
his  own  land.— {Sup.  1855)  Lafayette  &  I.  B. 
Co.  V.  Shriner,  6  Ind.  141,  followed  Smith  v. 
Terre  Haute  &  B.  R.  Co.  (1856)  7  Ind.  551 
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n>3    (Sap.  188S) 

The  ovner  of  an  animal  killed  or  Injured 
by  tbe  can  of  a  nilioad  company  may  recover 
therefor.  If  tbe  road  Is  not  fenced,  though  he 
be  not  an  adjoining  proprietor  and  has  been 
gailty  of  negligence  in  peimitthig  die  animal  to 
stray  upon  the  railroad.— Indianapolis  &  C  R< 
Co.  T.  McKinney,  24  Ind.  288. 

[c]    (»up.  1865) 

The  owner  of  a  blind  horse,  who  allows 
him  to  stray  near  tbe  track  of  a  railroad  on 
which  he  is  liable  to  wander  at  any  time,  and 
over  which  trains  are  passing  every  few  boura, 
cannot  recover  from  tbe  railroad  company  for 
Ulling  the  horse.— Knight  v.  Toledo  &  W.  Ry. 
Go.p  24  Ind.  402. 

m    (Sap.  IMS) 

The  act  of  1863,  as  to  the  liabUlty  of  rail- 
Toad  companies  for  tlie  killing  of  live  stock, 
mnst  he  construed  according  to  the  decisions  of 
this  court  upon  the  act  of  1853,  using  the  same 
language.  Their  liability  Is  not  affected  by 
the  owner's  permitting  tbe  stock  to  run  at 
large,  unless  it  appear  that  he  desired  the  In- 
jury to  happen.--JefferBonvllle,  M.  &  I.  R.  Go. 
T.  Donlap,  29  Ind.  426. 

[e]      (Sop.  1870) 

Under  a  statute  which  makes  a  railroad 
company  liable  for  stock  killed  when  tbe  road 
is  not  fenced,  it  is  no  defeofie,  in  an  actiou 
against  tbe  company  for  stock  killed  by  a  pass- 
ing locomotive,  that  the  owner  knew  that  por- 
tions of  the  fence  were  down  or  defective  when 
he  allowed  his  sfbck  to  run  at  large.— Betle- 
fontaine  B.  Co.  t.  Beed,  S3  Ind.  476. 

[n     (Sap.  IfiT!) 

The  general  rule  is  that  la  tbe  absence  of 
some  statutory  authority  for  allowing  animals 
to  run  at  large,  every  man  shall  fence  in  his 
own  stock,  and  is  uot  required  to  fence  out 
other  stock.  Hence,  where  it  appeared  that 
the  plalutltF  bad  knowingly  permitted  bis  cattle 
to  run  habitually  at  large  in  tbe  immediate  vi- 
cinity of  a  railroad,  where  fencing  was  not  re- 
quired, he  was  guilty  of  negligence,  and  if  his 
stock  was  killed,  he  bad  contributed  to  tbe  in- 
jury and  could  not  complain ;  there  being  no 
proof  of  any  wantonness  in  tbe  management 
of  the  train.— Indianapolis,  C.  &  L  R.  Co.  v. 
Harter,  88  Ind.  6S7. 

W  (SBP.187S) 

A  railroad  company  is 'not  liable  for  killing 
a  cow  which  the  owner  has  knowingly  pennitted 
to  run  at  laxge  In  the  vldnil^  of  the  railroad, 
and  which  faas  gone  upon  the  track  at  a  place 
where  it  was  not  the  legal  duty  of  the  company 
to  fence,  unless  it  appears  that  the  killing  was 
willfully  done;  and  this  is  true,  although  the 
owner  may  not  have  known  that  the  railroad 
was  completed.— Jeffersonville,  M.  &  I.  R.  Co. 
r.  Adams,  43  Ind.  402. 

(b]     (Snp.  1ST4) 

It  is  negligence  in  the  owner  of  cattle 
to  allow  them  to  run  at  laige  in  a  city,  where 


a  railroad  Is  not  required  to  be  fenced ;  and,  by 
reason  of  such  contributory  negligence,  be  can- 
not recover  for  cattle  killed  by  trains  of  a  rail- 
road company  at  such  place,  when  tbe  company 
is  gnilty  of  negligence  only;  otherwise,  where 
the  cattle  are  willfully  klUed.— Jeffersonville^ 
&  I.  R.  Co.  V.  VnderblU,  48  Ind.  380. 

[1]  (Sap.  1875) 
The  owner  of  an  animal,  who  voluntarily 
permits  him  to  run  at  large  contrary  to  law, 
cannot  recover  of  a  railway  company  for  kill- 
ing him  by  one  of  its  trains,  upon  the  ground 
that  such  company  has  failed  to  fence  its  track 
at  the  place  where  the  animal  is  killed. — Cincin- 
nati, H.  &  D.  R.  Co.  v.  Street,  60  Ind.  225. 

[J]  (Sup.  1884) 
One  who  permits  his  cattle  to  run  at  large 
near  a  point  where  no  fence  la  required  cannot 
maintain  an  action  against  tbe  railroad  com- 
pany if  his  cattle  stray  upon  the  track  at  that 
point  and  are  killed.— Wabadi,  St  L.  &  P.  Ry. 
Co.  V.  Nice,  99  Ind.  152L 

[k]   (Snp.  1886) 

One  who  permits  his  cattle  to  run  at  large 
near  a  point  where  no  fence  Is  required,  and 
without  there  being  any  order  of  the  county 
board  allowing  cattle  to  run  at  lai^,  cannot 
maintain  an  action  against  the  rallrcnd  com- 
pany if  his  cattle  stray  upon  the  track  at  that 
point,  and  are  killed.— Cincinnati,  W.  ft  M.  By. 
Co.  V.  Hiltshaner,  99  Ind.  486 ;  I^ons  T.  Tene 
Haute  ft  I.  B.  Co.,  101  Ind.  4ia 

[Ij  Where  the  coanty  commhBtoners  have  made 
no  order  prohibiting  tbe  ninuing  at  large  of 
animals,  a  person  vrbo  allows  his  animals  to 
run  at  lat^  is  not  guilty  of  such  negligence  as 
will  preclude  him  from  recovering  damages  from 
a  railroad  company  throng  whose  negligence 
tbe  animals  are  killed.— (Sup.  1886)  Lyons  t. 
Terre  Haute  ft  I.  B.  Co.,  101  Ind.  410;  (App. 
1801)  Chicago,  St  Ii.  ft  P.  B.  Co.  v.  Nash,  27 
N.  E.  564,  1  Ind.  App.  298;  (1892)  S*t  Wayne. 
C.  ft  L.  R.  Go.  T.  O'Keete^  30  N.  B.  816^  4  Ind. 
App.  249. 

[m]  (Sap.  1889) 
One  who  permits  bis  cattle  to  wander  un- 
attended in  the  highway  in  the  vicinity  of  a 
railroad  crossing  is  guilty  of  contributory  neg- 
ligence, and  cannot  recover,  if  they  are  negli- 
gently killed  by  a  passing  train.— Hanna  t. 
Terre  Haute  &  I.  R.  Ca,  119  Ind.  310,  21  N. 
E.  003. 

The  fact  that  the  cattle  were  at  large  in 
the  highway  by  permission  of  tbe  town^Ip  au- 
thorities does  not  affect  the  rale  as  to  the  own- 
er's negligence.— Id. 

tn]    (App.  1891) 

Where  an  order  of  a  board  of  county  com- 
missioners  authorizes  an  animal  to  run  at  large, 
tbe  owner  is  not  prevented  from  recovering  for 
negligent  injury  to  the  animal  at  a  public  rail- 
way crossing  by  the  mere  fact  that  be  permit- 
ted It  to  run  at  large.   This  will  not  be  imput- 
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ed  as  coDtrlbntory  fault.— Chicago,  St.  L.  &  P. 
B.  Co.  T.  Nash,  27  N.  E.  564,  1  Ind.  App.  208. 

Where  tfie  owner  of  an  animal  voluatarily, 
cftKlessly,  and  nshly  permits  it  to  roam  at 
large  nnattended  in  the  vicinity  of  a  railroad 
where  the  railroad  company  cannot  be  required 
to  fence  in  its  track,  he  is  chargeable  with  con- 
tributory negligence  notwithstanding  the  exist- 
ence of  an  order  of  the  county  board  permitting 
animals  to  run  at  large. — Id. 

Fob  Cases  fbou  Otiies  States, 

See  41  Cent.  Dig.  R.  R.  H  1521-1526* 
See.  also.  83  Gyc.  p.  1242. 

f  425.  FrmdmAte  eamae  of  taJiiTr* 

Questions  for  jury,  see  post,  S  446. 

[a]  (Svp.  1S81) 

In  an  action  against  a  railway  company, 
defendant  alleged  that  its  agent  so  negligently 
managed  and  operated  its  locomotive  as  to  cause 
a  team  of  horses  to  take  fright  and  run  against 
plaintifTs  horae,  causing  its  death.  Held,  that 
the  fact  that  between  the  wrongful  act  of  the 
company  and  the  injury  complained  of  there 
was  an  intervening  cause  was  not  sufficient  to 
defeat  a  recovery.— Billmon  y.  Indianapolis,  C. 
&  L.  R.  Co.,  76  Ind.  166,  40  Am.  Rep.  230. 

[b]  (App.  1892) 

Where  a  horae  was  frightened  by  freight 
cars  unlawfully  obstructing  a  street,  and  ran 
away  and  was  killed,  it  was  not  necessary  that 
the  precise  Injury  which  occurred  should  have 
tteen  foreseen  in  order  to  render  the  unlawful 
and  negligent  act  of  defendant  the  proximate 
cause  of  the  injury,  aa  it  is  sufficient  If  such 
injury  might  reasonably  have  been  expected  to 
occur.— Grimes  v.  Louisville,  N.  A.  &  C.  Ry. 
Co.,  3  Ind.  App.  573,  30  N.  E.  200; 

Fob  Cases  fbou  Othee  States, 

See  41  Cent.  Dia.  R.  R.  H  1527-1533. 
See,  also,  88  Cyc.  pp.  1244-1248. 

WUUnl,  wwKton,  or  ananthorised 
aots,  and  croaa  moclicenee. 

Instructions,  see  post,  §  447. 
Pleading,  see  post,  S  439. 
Questions  for  jury,  see  post,  §  440. 
Sufficiency  of  evidence,  see  post,  $  443. 

[a]  (Sap.  1874) 
Where  the  track  of  a  railroad  passed 
through  a  cut  80  rods  long,  and  a  bone  of  the 
owner  of  the  Umd  was  near  the  track  at  the 
entrance  of  the  cut,  and  the  whiatle  of  an  ap- 
proaching ei^ne  was  sounded,  and  the  hoise 
ran  upon  the  track  and  into  the  cut,  whence  it 
could  not  escape  up  the  sides,  and  the  engine 
was  run  on  and  the  whistle  sounded,  thereby 
continuing  to  frighten  the  horse  until  it  Jumped 
into  a  trestlework  at  the  other  end  of  the  cut 
and  was  killed,  when  the  engine  could  have  been 
stopped  after  th«  horae  was  in  the  cut  and  be- 
fore it  jumped  into  the  trestlework,  the  com- 
pany was  guilty  of  such  willful  negligence  as 


rendered  ft  liable  at  common  law  for  the  valae 
of  the  horse. — Indianapolis,  B.  &  W.  Ry.  Co. 
T.  McBiown,  46  Ind.  228. 

[bl    (App.  1&9S) 

Plaintiff's  colt,  l>eing  In  a  field  which  vas 
not  inclosed  by  a  fence  sufficient  to  ordinarily 
confine  stock,  got  onto  defendant's  railroad 
track,  adjacent  thereto,  'and,  beromiog  frighten- 
ed by  a  locomotive,  ran  ahead  thereof  until  it 
fell  and  lodf;fd  in  a  trestlework  forming  part 
of  the  track,  whereupon  defendant's  employ^ 
were  requested  to  wait  until  sufficient  help  could 
be  procured  to  remove  the  oolt  with  safety. 
They  refused  to  do  this,  and  kicked  and  threw 
the  colt  off  the  trestle,  resulting  in  injuries  that 
caused  its  death.  Held,  that  there  was  suffi- 
cient evidence  to  warrant  the  jury  in  conclud- 
ing that  the  kilting  was  willful. — Ft.  Wayne,  C. 
&  L.  R.  Co.  v.  O'Keefe,  4  Ind.  App.  249,  30 
K.  R  916. 

For  Cases  fkoh  Otbeb  States. 

See  41  Cent.  Dio.  R.  R.  H  1534-153& 
See,  aho,  33  Cyc  p.  1248. 

i  420.  Persons  entitled  to  damaces. 

Presumptions  and  burden  of  proo^  see  post,  | 
441. 

W  (8aP<  18») 
An  owner  who  abandons  his  animal  cannot 
recover,  althongb  it  entered  on  the  track  of  a 
railroad  and  was  killed  at  a  place  where  the 
company  failed  to  perConn  its  statutory  doty 
by  fendng  its  tradi.— Welty  v.  Indianapolis  k 
V.  R.  Co.,  4  N.  E.  410,  105  Ind.  55. 

[b]     <Snp.  18S«) 

Where  one  ia  in  possession  of  property,  as 
live  stock  on 'pasture,  under  an  agreement  mak- 
ing him  accountable  for  it,  or  for  any  injury  to 
it,  except  Buch  as  may  happen  from  natural 
causes,  he  is  an  "owner"  in  such  a  sense  that 
he  may  recover,  in  a  proper  case,  for  the  killing 
of  such  stock  by  a  railroad  company.— New 
York,  C.  &  St.  L.  Ry.  Co.  v.  Auer,  lOG  Ind. 
210,  6  N.  E.  330,  55  Am.  Bep.  734. 

For  Cases  proic  Other  States, 
See  41  Cent.  Dig.  R.  R.  %  1539. 
See,  also,  33  Cyc  p.  1240. 

S  430.   Hotloe  of  claim. 

[a]    (Sap.  1867) 

Under  Act  March  4,  1853,  a  30-day  notioe 
must  be  given  to  a  railroad  company  in  an  ac- 
tion to  recover  for  cattle  killed  by  such  com- 
pany.—New  Albany  &  S.  R.  Co.  v.  Welsh,  9 
Ind.  479. 

Fob  Cases  fbov  Otiieb  States, 

See  41  Cent.  Dig.  R.  B.  H  1540-1642: 
See,  also,  33  Cyc  pp.  1250-1232. 

S  433.  Aotlons  for  iiaiuies  to  anl»als. 

Conaolidation  of  actions,  see  Action,  i  58. 
Newly  discovered  evidence  as  ground  for  new 
trial,  see  New  Trial,  |  102. 
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Notice  of  claim  as  condition  precedent  to  ac- 
tion, see  ante,  g  430. 

Splitting  causes  of  action,  see  Action,  |  53. 

Venue  of  actions  Id  justicea*  courts,  see  Jus- 
tices or  THE  Peace,  |  72. 

Fob  Cases  from  Otheb  States, 

See  41  Cert.  Dig.  Tt.  R.  S8  1545-1656. 
»ee,  also,  S3  Cyc  pp.  1254-182S. 

1434.    Bichta    of    Mtlon    SJid  de- 

femes. 

[a]  (Sup.  ISSS) 

Act  Marcli  1,  1853,  gives  justices  of  the 
peace  jurisdiction  of  actions  against  tbe  rail- 
road company  for  stoclc  killed  by  their  cars,  re- 
gardless of  the  value  of  such  stock.  2  Rev.  St. 
p.  18,  c.  8,  S  11,  gives  courts  of  common  pleas 
coacurrent  jurisdiction  with  justices  of  the 
peace,  in  all  cases  where  the  sam  due  or  de- 
manded is  not  less  than  (50.  field,  that  the 
former  act  gives  a  special  remedy  to  persons 
vhoae  stock  was  so  killed  exclusively  within 
the  jurisdiction  of  a  jostice  court,  and  hence, 
«  suit  in  tbe  common  pleas,  against  a  railroad 
vmnpany,  for  stock  exceeding  $50  in  value,  is 
based  on  the  company's  liability  under  the  com- 
mon law.  and  cannot  be  maintained  without 
proof  of  the  company's  negligence. — Indianapo- 
lis, P.  &  C.  R.  Co.  T.  Taffe.  11  Ind.  458. 

[b]  (Sup.  188i) 

In  an  action  against  a  railroad  company 
for  killing  a  horse,  tbe  complaint  charged  in 
cue  paragraph  the  company'^  failure  to  fence, 
and  in  another  that  tbe  horse  was  negligently 
killed  by  defendant  Held,  that  defendant  could 
not  plead  by  way  of  counterclaim  plaintifTs 
negligence  in  suffering  tbe  horse  to  stray  on  the 
track,  whereby  the  cars  were  thrown  off  and 
great  damage  caused;  it  plainly  not  being  a 
claim  "arising  out  of  plaintiff's  cause  of  action 
under  Rev.  St.  1881,  S  SoO.—Terre  Haute  St  I. 
R.  Co.  V.  Pierce,  95  Ind.  406. 

[c]  (App.  1895) 

The  remedy  of  one  whose  stock  has  been 
killed  on  a  railroad  track  is  pnrely  statutory, 
and  be  who  seeks  to  avail  himself  of  such  a 
right  Rbould  bring  himself  within  the  statutory 
prorisions. — Chicago  &  S.  E.  Ry.  Co.  T.  Adams, 
39  N.  £.  Sn,  12  Ind.  App.  317. 

Fob  Cases  fboh  Otseb  States, 

See  41  Cekt.  THa.  R.  R.  H  1^5,  1546. 
See,  also,  33  Cyc.  p.  1264. 

{  435.  —  JnrisdlotioiL  and  Tenae. 

Jarisdiction  as  dependent  on  amount  of  value 

in  controversy,  see  Goubts,  §  121. 
Jurisdiction  of  justices  of  the  peace  as  dependent 

on  amount  in  controversy,  see  Justices  of 

THE  Peace,  8  43. 
Pleading,  see  post,  88  439,  440. 
Presumptions  and  burden  of  proof,  see  post,  8 

441. 

Sufficiency  of  evidence,  see  post,  8  443. 
Waiver  of  objections  thereto,  see  Vekue,  8  17. 


[a]  (Sup.  1861) 
Actions  against  railroad  companies  for  in- 
juries to  animals  must,  under  the  statute,  be 
brought  in  the  county  where  tbe  injury  was 
done.— Indianapolis  &  C.  B.  Co.  t.  Renner,  17 
Ind.  135. 

Eb]     (Sap.  1864) 

In  an  action  for  killing  stock  under  a  stat- 
ute requiring  tbe  action  to  be  brought  in  the 
county  where  the  killing  occurred,  failure  to  ob< 
ject  to  tbe  jurisdiction  of  a  court  of  another 
county  is  a  waiver  of  the  defect  of  jurisdiction. 
—Indianapolis  &  M.  R.  Co.  v.  Solomon,  23  Ind. 
534. 

[e]  (S«».  1876) 
An  action  against  a  railroad  company,  based 
on  its  common-law  liability  for  negligently  kill- 
ing or  Injuring  animals.  Is  a  transitory  action, 
and  may  be  brought  in  any  connty  through 
which  the  railroad  passes,— Toledo,  W.  &  W. 
Ry.  Co.  V  MiiHgan,  52  Ind.  505. 

[d]     (Sop.  1878) 

An  action  against  a  railroad  for  negligent- 
ly killing  stock  is  not  local,  but  transitory.— 
Detroit,  E.  R.  &  I.  R.  Co.  t.  Barton,  61  Ind. 
293. 

le]    (Sap.  1878) 

In  an  action  under  tbe  statute  agatnet  a 
railroad  company  for  killing  stock,  tbe  evidence 
should  show  that  tbe  stock  was  killed  within - 
tbe  county  where  the  action  was  brought.— Lon- 
isvilte,  N.  A.  &  G.  Ry.  Co.  t.  Bieckenridge,  64 
Ind.  113. 

in  (App.  uoo) 

A  complaint  in  tbe  circuit  court  alleging  a 
cause  of  action  for  the  killing  of  stock,  claim- 
ing $8  damages  therefor,  is  demurrable  as  to 
such  cause  of  action  for  want  of  jurisMliction  of 
said  court,  under  Burns'  Rev.  St.  1894.  {  5H13. 
which  provides  that  actions  for  the  hilling  of 
stock,  where  tbe  value  thereof  does  not  exceed 
$60,  can  only  be  enforced  before  a  Justice  of  the 
peace.— Chicago  &  8.  E.  Ry.  Co.  t.  Spencer,  55 
N.  E.  882,  23  Ind.  App.  605. 

Fob  Cases  fbou  Otiieb  States, 
See  41  Cent.  Dig.  B.  R.  S  1547. 
See,  also,  33  Cyc.  p.  1255. 

§  436.    Time  to  sue  and  limltatloiui. 

Application  of  statute  of  limitations  relating  to 
actions  for  penalties  and  forfeitures,  see 
Limitatiok  of  Actions,  8  35. 

For  Cases  fboic  Otheb  States, 
See  41  Cent.  Dia.  R.  E.  J  1548. 
See,*  also,  33  Cyc.  p.  1256. 

8  438.    Process  and  appearanoe. 

[a]    (Sup.  1869) 

Id  an  action  against  a  railroad  company 
for  killing  stock,  the  summons  commanded  the 
officer  to  summon  the  N.  A.  &  S.  "Railroad  Co., 
their  agent,  or  attorney,"  etc.,  and  the  return 
was,  "served  as  commanded,  by  copy  given  to 
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Coaductor  P.,  conductor  on  express  train." 
Beld,  that  the  service  was  aofficieatly  shown 
DDder  St.  1853,  p.  lia-New  Albany  A  8.  R. 
Go.  T.  Powell.  13  Ind.  373. 

[b]    (Sup.  1860) 

Service  of  process  on  the  condnctor  of  a 
train  of  cars,  in  an  action  for  the  killing  of 
stock,  under  the  provisions  of  the  act  of  March 
1,  1853,  will  not  authorize  a  judgment  against 
individuals,  although  they  may  represent  them- 
selves to  be  the  lessees  of  the  railroad,  and,  to 
have  charge  of  its  rolling  «to(A.— Wright  t.  Gos- 
sett,  15  iDd.  119. 

te]    (Sap.  USD 

In  a  suit  against  a  railroad  compan?,  be- 
fore a  juBtlce  of  the  peace,  for  killing  stock, 
process  was  served  10  days  before  the  return 
day  on  the  condactot  of  a  freii^t  train.  Jadg* 
ment  by  defoult  was  taken  against  defendant, 
who  appealed  and  moved  to  dismiss  the  action 
on  the  ground  that  the  proc^  was  not  served 
30  days  Iwfore  the  day  of  trial,  though  the  prin- 
cipal office  of  tlie  company  was  not  in  the  state. 
Held,  that  the  plaintiff  was  entitled  to  judg- 
ment.—Ohio  &  M.  R.  Co.  T.  Qnier,  16  Ind.  440; 
Same  t.  Clement,  Id.  473. 

[d]  (Sop.  IStt) 

In  an  action  against  a  railroad  company 
for  killing  live  stock,  the  summons  may  be  serv- 
ed on  a  conductor,  or  any  agent  of  tiie  corpora- 
tion.— JeftersoQville,  M.  &  I.  R.  Co.  t.  Dunlap, 
29  Ind.  42a 

[e]  (9np.  1ST4} 

Where  a  railroad  la  being  operated  and 
controlled  by  a  receiver  appointed  by  the  circuit 
court  of  the  United  States,  service  of  process. 
In  an  action  against  the  company,  under  the 
statute,  for  killing  stock,  may  be  made  upon  the 
conductor  of  a  train  passing  through  the  county 
where  the  stock  was  killed,  although  such  con- 
ductor be  employed  and  controlled  l>y  the  receiv- 
er.—liouisville,  N.  A.  &  G.  R.  Go.  T,  Cauble, 
46  Ind.  277. 

Fob  Cases  pbom  Othee  States, 
See  41  Cent.  Dig.  R.  R.  8  1550. 
See,  also,  33  Cyc.  p.  1257. 

1439.  —  PXeadlliB. 

Aider  by  verdict  or  Judgment,  see  Fueadino, 
8  433. 

Oompbiint  as  stating  single  or  separate  causes 

of  action,  see  Action,  |  88. 
Form  and  reqniaiteB  of  declaration  in  general, 

see  Pleading,  8  41. 
Grounds  for  demurrer,  see  Pij;adino,  |  198. 
In  justices*  courts,  see  Justicbb  of  the  Peace, 

8  91. 

Instructions,  see  post,  8  447. 

Motion  to  require  separate  statement  and  num- 

iteilng  of  causes  of  action,  see  Pleading,  8 

308. 

Negativing  statutory  exceptions,  see  Pleading, 
8  63. 


Objections  reached  by  general  demurrer,  ac« 

Pleading,  §  205. 
Objections  reached  by  special  demuner,  see 

Pleading,  8  208. 
Pleading  matters  of  fact  or  concloeiotii,  see 

Pleading,  |  S. 
Pleading  ownership  and  operation  ct  toad,  see 

ante,  f  208. 

Separate  counts  on  same  cause  of  actioa,  see 

Pleading,  J  63. 
Surplusage,  see  Pleading,  8  35. 
Waiver  of  objections,  see  Pleading,  8  406. 

[a]    (Sup.  1868) 

In  the  absence  of  statutory  prorisioni,  a 
party  who  sues  a  railroad  company  for  the  kill- 
ing or  injuring  of  live  stock  on  its  trade  mwt 
allege  negligence,  onskiilfulness,  or  willful  mis- 
conduct of  defendant's  agents  in  running  the 
train,  and  that  sudi  negligence  was  the  proxi- 
mate cause  of  plaintifiTs  damage.— Jeffersonrillt 
R.  Co.  V.  Uartin.  10  Ind.  418. 

[aa]  In  actions  to  recover  damages  for  Qie  kill- 
ing of  stock  by  the  cars  of  a  railroad  company, 
the  complaint  must  show  either  careleasnees,  or 
that  the  road  was  not  properly  fenced.— (Snp. 
1800)  Indianapolis,  P.  ft  G.  R.  Co.  v.  Sparr,  15 
Ind.  440;  aSOO)  Same  v.  Williams,  Id.  48S; 
(1877)  Baltimore,  P.  ft  a  By.  Co.  v.  Aadenoo, 
58  lod.  413. 

[aaa]  (Svp.isei) 

In  a  suit  brought  in  Shelby  county  court, 
against  a  railroad,  for  killing  cattle,  a  declara- 
tion that  "defendants,  while  running  their  loco- 
motive and  cars  on,  over,  and  along  the  said 
railroad,  on,  etc.,  in  the  county  and  state,  afore- 
said, etc.,  ran  upon  and  over,  and  thereby  killed 
and  destroyed,  certain  animals  belonging  to  the 
plaintiff,  to  wit,"  etc.,  was  held  sufficient,  botb 
in  its  implication  that  the  railroad  ran  through, 
or  at  least  in,  Sbelby  county,  and  that  the  ani- 
mals were  killed  by  being  run  over  by  the  la- 
comotive  and  car8.~IndianapoUa  ft  G.  B.  Co.  v. 
Moore,  16  Ind.  43,  S6. 

P>]    (Sap.  1862) 

In  a  suit  against  a  railroad  company  to 
recover  for  stock  killed,  an  averment  that  the 
road  was  not  fenced,  without  a  further  aver> 
ment  of  negligence,  was  held  insufficient— Terre 
Haute  &  R.  R.  Co.  v.  Smith,  19  Ind.  42. 

[bb]  In  an  action  nnder  the  statute  against  a 
railroad  company,  to  recover  for  the  killing  or 
injuring  of  animals  by  a  passing  train,  the  com- 
plaint should  aver  that  the  animals  were  killed 
or  injured  in  the  county  where  the  action  is 
brought.— (Sup.  1863)  Indianapolis  &  C.  R.  Co. 
V.  Smither,  20  Ind.  228;  Same  v.  Wilscy,  20 
Ind.  220 ;  (1876)  Toledo,  W.  ft  W.  Rj.  Ca  v. 
Milligan,  52  Ind.  505. ' 

[bbb]   (Sup.  18(3} 

A  complaint  against  a  railroad  company 
for  stodc  killed  by  the  machinery  of  the  compa- 
ny will  be  bad,  even  after  verdict,  if  it  fiUls  to 
aver  negligence,  or  that  the  road  was  not  fene- 
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ed.— Indianapolis  P.  &  C.  R.  Co.  t.  Btdov,  21 
Ind.  215. 

[c]  (Sap.  1864) 

A  complaint  agalnit  a  railroad  company  fox 
Mtoek  killed  on  the  road  when  it  was  not  fenc- 
ed will  sufficiently  aver  the  want  of  fence  if  it 
allege  "that  said  railroad  was  not,  at  the  time 
and  place  aforesaid,  fenced  in  by  said  defendant 
in  manner  and  form  as  in  the  statute  provided." 
—Toledo  &  W.  B.  Co.  t.  Fowler,  22  Ind.  3ia 

[cc]  A  complaint,  averrinr  that  at  the  time 
and  place  when  and  where  stock  was  ran  over 
and  killed  by  a  passing  train  "the  said  railroad 
was  not  securely  fenced  as  required  by  law," 
snfficiently  lmpH«)  that  the  road  was  not  se- 
enrely  fenced  at  the  point  where  the  animals 
entered  upon  It— (Sap.  1864)  Indianapolis  &  C. 
R.  Co.  V.  Adkins,  23  Ind.  340.  345;  (1868)  Jef- 
fersonTllle,  H.  A  I.  R.  Co.  y.  Chenoweth,  30 
Ind.  866;  a874)  Indianapolis,  R  &  W.  Ry. 
Co.  T.  Lyon,  48  Ind.  110. 

[eccl   (Sup.  188S) 

In  a  suit  agaiast  a  railroad  company  for 
killing  cattle  upon  Its  road,  a  complaint,  al- 
leging that  the  fence  along  the  railroad  took 
fire,  and,  while  burning,  the  serrants  of  the  de- 
fendant, to  extinguish  the  fire,  threw  down  the 
fence,  making  a  gap  therein,  which  was  negli- 
gently left  open  by  said  servants,  they  seeing 
the  plaintiff's  cattle  in  the  pasture  adjacent, 
so  that  tbey  escaped  upon  the  track  and  were 
killed  by  the  cars,  is  sufficient ;  as  the  circum- 
stances alleged  are  equivalent  to  an  averment 
that  the  railroad  fence  was  not  properly  main- 
tained.—Indianapolis,  P.  &  C.  R.  Co.  T.  Truitt, 
24  Ind.  162. 

[d]  (Sup.  1865) 

An  allegation  in  an  action  to  recover  for 
stock  killed  on  a  railroad  track,  that  the  rail- 
road was  not  fenced  at  the  place,  sufficiently 
avers  that  the  road  was  not  securely  fenced.— 
Indianapolis  &  C.  R.  Co.  T.  HcKinney,  24  Ind. 
2S3. 

A  complaint  in  an  action  against  a  rail- 
road company  alleged  that  the  defendant  was 
indebted  to  the  plaintiff  in  a  certain  stun  "for  a 
brown  mule  killed  by  the  cars  and  locomotive 
of  the  defendant,  run,"  etc.,  "and  passing 
through  the  said  county  of  Dearborn,  state  of 
Indiana,  at  said  county  of  Dearborn."  Held, 
that  this  was  a  sufficient  allegation  of  the  place 
where  Ui«  klUIi%  occurred.— Id. 

[dd]    (Sap.  1867) 

A  complaint  to  recover  the  value  of  ani- 
mals killed  by  the  cars  of  a  railroad  company  is 
bad  if  it  only  alleges  that  at  the  time  of  tbe 
killing  the  road  was  not  securely  fenced  in ;  it 
should  aver  that  the  fence  was  insufficient  at 
the  place  where  the  animals  entered.— Bellefon- 
taine  Ry.  Co.  v.  Suman.  29  Ind.  40. 

[ddd]  (Sap.U67) 

To  render  a  complaint  for  killing  live 
stock  on  a  railroad  good,  under  the  statnte,  it 


must  allege  that  the  road  was  not  secnrely  fenc- 
ed; to  say,  merely,  that  it  was  not  fenced  "ac- 
cording to  law."  is  not  enough.— Indianapolis, 
P.  &  C.  R.  Co.  T.  BUhop,  29  Ind.  202.  . 

In  an  action  against  a  railroad  for  kilUng 
a  horse,  a  complaint  alleging  that  the  defend* 
ant  by  its  agents  and  servants  was  engaged  In 
running  a  locomotive  and  a  train  of  cars  at- 
tached thcKto  on  defendant's  road  in  a  certain 
county,  and  while  being  engaged  In  running  the 
locomotive  and  train  ran  over,  killed,  and  de- 
stroyed plalntifTs  horse  to  the  value  of  9300, 
sufficiently  shows  that  the  injury  was  done  by 
the  locomotive  or  cars  used  on. the  road^Xd. 

[e]     (Snp.  18S8) 

In  an  action  against  a  railroad  company 
for  killing  stock,  an  answer  charging  that  tbe 
injury  was  the  result  of  the  "gross  negligence 
of  the  plaintiff"  should  aver  In  what  particular 
act  or  omission  his  negligence  consisted.— Jef- 
fersonviUe,  M.  &  I.  R.  Co.  v.  Dnnlap,  29  Ind. 
426. 

In  an  action  against  a  railroad  company 
for  killing  stock,  an  answer  charging  that  the 
injury  was  the  result  of  the  "gross  negllgience 
of  the  plaintiff"  should  aver  in  what  particular 
act  or  omission  his  negligence  con^sted. — Id. 

[ee]    (Sap.  U68) 

Where  the  killing  of  stock  by  a  railroad 
company  Is  alleged  to  have  been  willfully  done, 
it  is  not  necessary  to  aver  affirmatively  that  tbe 
plaintiff's  carelessness  did  not  contribute  to  it. 
—Indianapolis,  P.  &  a  B.  Co.  T.  Petty,  80  Ind. 
261. 

[eee]    (Sup.  1S68) 

The  want  of  reasonable  time  to  repair  the 
fence  would  excuse  the  company,  but  the  allega- 
tion, in  an  answer  by  the  company,  that  the 
fence  was  out  of  repair  but  a  short  time.  Is  too 
indefinite. — Jeffeisonville,  M.  &  I.  R.  Co.  v. 
Nichols,  30  Ind.  321. 

[I]  (Sap.  1868) 
In  an  action  against  a  railroad  company 
for  the  killing  of  plaintiff's  stock,  based  on  tbe 
failure  of  defendant  to  fence  Its  track,  the  fact 
that  the  killing  occurred  at  a  place  where  tb- 
track  could  not  legally  be  fenced  need  not  be 
negatived  in  the  complaint,  but  must  be  set  up 
by  the  answer.— Jeffersonville,  M.  &  I.  B.  Go. 
T.  Brevoort,  30  Ind.  324. 

[in   (Sap.  1868) 

Suit  against  a  railroad  company  for  the 
value  of  stock  killed  on  the  track  of  the  defend- 
ant by  a  passing  train,  the  complaint  averring 
"that  at  tiie  time  and  place  when  and  where 
said  stock  was  so  run  over  and  killed  as  afore- 
said tbe  said  railroad  was  not  securely  fenced 
as  required  by  law."  Held,  that  the  words, 
"not  securely  fenced  as  required  by  law,"  al- 
leged a  fact,  and  not  a  conclusion  of  law.— 
Jeffersonville,  M.  &  I.  B.  Co.  v.  Chenoweth,  'M 
Ind.  306. 
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[rrn   (Sup-  1868) 

A  complaint  before  a  Jastice  that  "a  loco- 
motive owned  and  used  by  the  said  defendant, 
on  its  railroad  in  tbe  county  of  F.,  etc.,  on,  etc., 
killed  one  hog  of  the  plaintiff,  and  that  at  the 
time  and  place  of  the  killing  the  road  was  not 
fenced,''  waa  sufficient  to  show  that  the  animal 
was  killed  in  F.  county,  and  that  the  defendant 
committed  the  injury.— Whitewater  Valley  R. 
Co.  T.  Quick,  30  Ind.  384. 

[s]    (Sap.  1870) 

A  compIaiDt  before  a  Jnatiee  of  tbe  peace 
agalnat  a  railroad  company  for  killing  stock  al- 
leged "tbat  tbe  defendant,  on  or  abont,"  etc.. 
"at  and  in  aaid  cooDty  of,"  etc.,  "and  state  of 
Indiana,  by  its  locomotiTe  and  train  of  cars 
tben  running  on  its  railroad,  at  a  point  on  said 
road  in  said  county  wbere  its  railroad  trade 
was  not  securely  fenced,  ran  over  and  killed 
two  hogs  of  the  plaintiff  of  the  value  of  fifty 
dollars:  Wberefore,"  etc.  field,  that  the  com- 
plaint stated  snfficlent  facts.— Beilefontaiae  Ry. 
Co.  T.  Reed.  33  Ind.  476. 

(SSl    (S«V.  1870) 

A  complaint  against  a  railroad  company 
for  running  over  stock  of  plaintiff,  to  be  good 
at  common  law,  must  aver  negligence.— Toledo, 
W.  &  W.  Ry.  Co.  T.  Weaver,  34  Ind.  298. 

A  complaint  against  a  railroad  company  to 
recover  for  killing  stock,  under  the  statutes  im- 
posing liability  for  failure  to  fence,  most  aver 
tbat  tbe  road  was  not  fenced,— Id. 

[ggg]  A  complaint  against  a  railway  company 
for  the  negligent  billing  of  animals  on  ita  track 
is  not  good  at  common  law  in  the  atisence  of  an 
allegation  that  the  injury  was  done  or  suffered 
without  fault  or  negligence  on  plaintiff's  part. — 
<Sup.  1871)  Indianapolis,  G.  &  L.  R.  Co.  V.  Rob- 
inson, 35  Ind.  380;  (1880)  JeffersonviUe,  M.  & 
I.  R.  Co.  V,  Lyon,  72  Ind.  107, 

[b]    (Sup.  1871) 
The  excuse  that  a  reasonable  time  has  not 
elapsed  to  repair  the  fence  must  be  pleaded  or 
proved.— JeffersonviUe,  M.  &  I.  R.  Co.  v.  Sulli- 
van, 38  Ind.  262. 

[hh]   (Sap.  1872) 

Where  it  is  songbt  to  cbarge  a  railroad 
company  with  tbe  negligent  killing  of  an  animal 
on  its  road,  the  ground  of  liability  relied  on  be- 
ing the  fiiilure  to  fence  the  road,  an  allegation 
merely  tbat  tbe  road  "was  not  fenced  according 
to  law"  is  insnfficient;  for  it  alleges  matter  of 
law  only.— JeffersonviUe,  M.  &  I.  R.  Co.  v.  Un- 
derbill. 40  Ind.  229. 

To  charge  a  railroad  company  with  lia- 
bility for  negligence  in  killing  an  animal  on  tbe 
line  of  its  road,  the  complaint  must  allege  that 
the  animal  was  killed  without  any  negligence  of 
the  plaintiff.— Id. 

Ibbh]    (S«p.  1878) 

In  an  action  against  a  railroad  company 
for  negligently  killing  an  animal  on  its  road, 
tbe  negligence  chaiged  being  the  failure  to  fence 


the  road,  the  complaint  need  not  allege  that  the 
road  could  have  been  lawfully  fenced  at  tlie  spot 
where  the  killing  occurred.— JeffersonviUe,  M. 
&  I.  B.  Co.  V.  Vaacant,  40  Ind.  233. 

[I]  (Sup.  1873) 
In  an  action  against  a  raUroad  company 
to  recover  for  stock  kilted  at  a  highway  cross- 
ing, the  complaint  alleged  that  the  stock  waa 
kiUed  through  tbe  fault,  misconduct,  and  n^li- 
gence  ol  the  servants  and  employes  of  the  de- 
fendant in  running  the  locomotive  and  traiu 
out  of  their  regular  time,  and  at  tbe  rate  of 
40^  miles  an  hour,  without  giving  any  of  tbe 
proper  signals  of  their  approach.  Beld  a  suffi- 
cient statement  of  the  negligence. — Indianapo- 
lis, C.  &  L.  R.  Co.  t,  Hamilton,  44  Ind.  76. 

[ii]  A  complaint  against  a  railroad  company 
for  kiUIng  cattle,  on  tbe  ground  of  tbe  road's 
not  bdng  fenced,  whicb  aUeges  that  the  catde 
came  upon  the  road  at  a  point  where  it  was  not 
secnrely  fenced,  and  were  tliere  injaied  by  be- 
ing run  over,  etc.,  is  snffident.- (Sup.  1873) 
Pittsbuivb,  C.  ft  St.  L.  R.  Co.  t.  Brown.  44  Ind. 
409;  (1874)  Toledo,  W.  ft  W.  Ry.  Co.  t.  Hsi^ 
ris,  49  Ind.  119. 

[Ill]    (Snp.  1ST0 

A  complaint  before  a  justice  of  the  peace, 
against  a  railroad  company,  for  killing  a  cow 
belonging  to  the  plaintiff,  charged  tbat  the  ani- 
mal was  IdUed  by  a  locomotive  of  tbe  defendant, 
at  a  point  wbere  tbe  railroad  was  by  law  re- 
quired to  be  fenced,  and  where  the  same  was 
not  fenced.  Held,  tbat  the  complaint  was  suffi- 
cient It  waa  not  necessary  to  aver  that  tbe 
animal  went  upon  the  track  at  a  place  where 
tbe  road  was  not  fenced;  the  reasonable  infer- 
ence from  the  averments  of  the  complaint  being 
that  the  road  was  not  securely  fenced  at  tbe 
place  where  it  went  upon  the  track  and  was 
killed.-Ohio  ft  M.  R.  Co.  v.  Miller,  46  Ind,  215. 

U]  (Sap,  im) 
Id  a  complaint  against  a  railroad  company 
to  recover  under  the  statute  tbe  value  of  an 
animal  killed  by  the  cars  of  such  company,  it  is 
sufficient  to  allege  that  the  railroad  was  not 
fenced  at  the  place,  etc.  It  the  killing  was  at  a 
point  where  the  company  was  not  required  to 
fence  its  track,  that  is  a  matter  of  defense,  and 
need  not  be  negatived  in  tbe  complaint — Ohio  & 
M.  Ry.  Co.  T.  AToClnie,  47  Ind.  317. 

tJJJ     (Sop.  1874) 

In  an  action  against  a  railroad  company 
for  the  killing  of  a  cow  by  tbe  defendant,  the 
complaint  alleged  that  tbe  track  at  the  point 
where  said  cow  entered  upon  the  same  and  was 
killed  was  not  "securely  fenced  in.  and  said 
fence  maintained  by  said  company  or  any  other 
person  at  its  special  instance  and  request" 
Held,  that  it  was  not  necessary  to  aUege  Id 
such  complaint  that  tbe  defendant  was  bound 
to  fence  tbe  road  at  the  point  where  the  cow 
came  upon  the  track  and  was  IdUed. — Ft 
Wayne,  M.  ft  a  R.  Co.  v.  Mnssetter,  4S  Ind. 

28a 
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A  complaint  wUch  allied  that  the  track, 
at  the  point  where  the  animal  killed  entered  up- 
on it,  waa  not  fenced  by  the  defendant  railway 
company,  added  the  words  "or  by  any  other 
person  at  iti  apecial  instance  and  request," 
and  a  moUon  in  arrest  of  judgment  was  made, 
on  the  gronnd  that  these  words  implied  that 
the  track  was  fenced  by  some  other  person,  al- 
though not  at  the  special  Instance  of  the  rail- 
road company,  and  that,  if  it  was  actually 
fenced,  the  company  was  not  liable.  Held,  that 
the  motion  was  untenable.— Id. 

UJJ]     (Snp.  1874) 

A  complaint  against  a  railroad  company 
for  negligently  kilting  cattle  must  negative  the 
existence  of  contributory  negligence  on  the  part 
of  the  plaintiff.— Toledo,  W.  &  W.  Ry.  Co.  v. 
Harris,  40  Ind.  119. 

[k]     <Sap.  18T4) 

In  a  complaint,  under  the  statute,  against 
a  railroad  company,  for  the  value  of  hogs  kill- 
ed by  a  passing  train,  it  is  not  sufficient  to  al- 
ipf»>.  in  regard  to  the  fence,  "that  said  railroad 
was  not,  at  the  time  and  place  where  said  ani- 
mals were  killed,  fenced  in  by  said  defendant 
in  manner  and  form  as  in  the  statute  provided." 
—Pittsburgh.  C.  &  St  L.  R.  Co.  T.  Keller.  40 
Ind.  211,  217. 

[kk]  |8lip.t8I6) 

A  cnnplaint  In  an  action  commenced  before 
a  jostice  the  peace,  against  a  railroad  com- 
pany, to  recover  the  value  of  an  animal  killed 
by  a  train  of  can,  which  does  not  allege  that 
the  railroad  waa  not  fenced,  and  does  not  allege 
Diligence  on  the  part  of  the  defendant,  is  in- 
sufficient—Toledo, W.  ft  W.  Ry.  Co.  T.  Eidson, 
51  Ind.  67. 

Ckkk]   (Snp.  IST6> 

Where,  in  an  action  nnder  the  statute 
against  a  railroad  company  to  recover  for  the 
ItiUing  or  injury  of  animals  by  a  train,  the  com- 
plaint fails  to  aver  that  the  animals  were  lull- 
ed or  injured  In  the  county  where  the  action 
was  brought  the  question  of  jurisdiction  is  not 
waived  by  failure  to  demur  on  the  ground  of 
want  of  jurisdiction,  but  the  objection  may  be 
raised  by  motion  in  arrest  of  judgment- To- 
ledo, W.  &  W.  By.  Go.  T.  MiUigan.  52  Ind.  50o. 

A  complaint  is  sufficient  against  a  railroad 
company,  to  recover  damages  for  killing  stock, 
alleging  that  such  stock,  being  the  property  of 
the  plaintiff,  had  entered  upon  the  defendant's 
right  of  way  and  track,  at  a  point  where  the 
saoie  had  been  carelessly  and  negligentiy  left 
anfenced,  and,  while  there,  was,  by  the  defend- 
ant's train  of  cars,  driven  into  a  cut  through 
which  such  track  ran,  and  there  killed.— Jef- 
fersonvUle,  M.  ft  I.  R.  Co.  t.  Lyon,  55  Ind. 
477. 

Ill)     <S«p.  1877) 

In  an  action  nnder  Act  March  4,  1863,  S 
2  (1  Rev.  St.  187^  p,  751),  to  provide  com- 
pensation to  the  owners  of  animals  killed  or 


injured  by  the  car*,  locomotives,  or  other  car- 
riages of  a  railroad  company,  providing  that 
the  owner  of  stock  injured  or  killed  may  bring 
his  action  "before  some  justice  of  the  peace  of 
'the  county  in  which  such  killing  •  *  •  oc- 
curred," or  in  the  circuit  court  of  such  connty, 
a  complaint  in  a  justice's  court  must  show, 
and  plaintiff  must  prove  on  the  trial,  that  the 
injury  complained  of  occurred  within  the  coun- 
ty in  which  the  action  was  commenced.— Ev- 
aosville  ft  C.  R.  Co.  v.  Epperson,  60  Ind.  43S. 

[Ul]   (Snp.  isn) 

In  an  action  against  a  railroad  for  killing 
stock,  the  complaint  alleged  that  the  defend- 
ant owned  and  operated  a  railroad  running 
through  D.  county,  Ind.,  that  on  a  certain  day 
defendant's  locomotive  used  and  operated  on  its 
said  railroad  ran  against  and  over  the  cow  in 
said  county  and  state,  by  reason  whereof  the 
cow  was  killed.  Held  to  sufficiently  allege  that 
the  killing  was  done  in  D.  county,  the  venue  of 
the  action.— Detroit,  E.  R.  ft  X.  R.  Co.  v.  Bar- 
ton. 61  Ind.  203. 

[m]  In  an  action  against  a  railroad  com- 
pany for  killing  stock,  a  complaint  la  snffldent 
which  alleys  that  the  stock  was  killed  at  a 
place  where  defendant's  road  was  not  "secnrely 
fenced,"  without  adding  the  word  "in"  after 
the  word  "fenced."  under  Rev.  8t  1881.  S  4031, 
providing  that  the  etatutea  making  railroad 
companies  liable  for  stock  killed  or  injured  by 
locomotives,  cars,  and  other  carriages,  running 
on  roads  controlled  or  operated  by  them,  do  not 
apply  to  any  railroad  "securely  fenced  in,"— 
(Sup.  1878)  Detroit,  E.  R.  ft  I.  R.  Co.  v.  Blod- 
gett,  61  Ind.  315;  (1SS3)  Terra  Haute  ft  I.  R. 
Co.  v.  Fenn,  00  lad.  284. 

[mm]   (Sap.  1ST8) 

In  an  action  in  a  justice's  court  in  D. 
county,  against  a  railroad  company,  for  killing 
stock,  a  complaint  alleged  that  defendant,  on 
or  about  a  speciBed  day,  "in  D.  county,  Ind., 
did  then  and  there,  with  a  locomotive  and  train 
of  cars  used  and  operated  by  it,  or  used  over 
its  road  in  said  county,  run  over,  kill,  cripple, 
damage,  and  render  worthless  one  cow  belong- 
ing to  the  plaintiff,"  etc.,  and  that  at  the  place 
where  such  cow  went  on  defendant's  road  and 
was  damaged  and  killed  such  road  "was  not 
securely  fenced."  Held,  th&t  the  complaint 
sufficiently  laid  the  venue,  and  showed  that  the 
road  was  not  "securely  fenced  in." — Detroit.  E. 
R.  ft  I.  R.  Co.  V.  Blodgett.  61  Ind.  313. 

[mmni]    <Sap.  ISSO) 

A  complaint  against  a  railroad  for  killing 
stock,  which  alleged  that  defendant  railroad 
is  in  a  certain  township  or  county  of  the  state 
at  a  point  where  the  plaintiff's  stock  waa  run 
over,  is  sufficient  even  in  the  absence  of  an 
averment  that  defendant  is  a  railroad  company 
of  the  state  of  Indiana.— Pittsburgh,  C.  ft  St 
L.  Ry.  Co.  V,  Hunt,  71  Ind.  220. 

[n]    (Sup.  1S80) 

A  complaint  against  a  railway  company 
for  the  negligent  killing  of  stock  need  only 
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allege  that  the  road  was  not  fenced  at  the 
point  where  the  stock  entered  upon  the  track; 
it  being  matter  of  defense  if  it  was  not  the 
company's  duty  to  fence  at  that  point. — Jef- 
ferBooville,  M.  &  I.  R.  Co.  t.  I^on,  72  Ind. 
107. 

[nn]  In  an  action  against  a  railroad  com- 
pany for  killing  stock,  it  is  not  necessary  to 
allege  in  the  complaint  that  the  company  was 
bound  to  fence  the  road  at  the  place  where  the 
stock  was  killed.— (Sup.  1881)  Wabash  Ry.  Co. 
V.  Forahee,  77  Ind.  158;  (1882)  Louisville,  N. 
A.  &  C.  Ry.  Co.  T.  KiouB,  82  Ind.  8o7;  (1883) 
Terre  Haute  &  L  R.  Co.  t.  Penn,  90  Ind.  284. 

[nnn]    (Snp.  ISSZ) 

The  right  of  action  given  by  the  statute  to 
one  whose  animals  are  killed  by  railroad  cars 
is  local,  and  it  must  appear  from  the  complaint 
that  the  injury  was  done  in  the  county  where 
suit  (s  brought.  If,  however,  the  locality  is 
discoverable  from  inferences  necessarily  drawn 
from  the  language  of  the  complaint,  it  is  suffi- 
cient.—Louisville,  N.  A.  &  C.  Ry.  Co.  v.  Kious, 

82  Ind.  357;  Same  t.  Davis,  83  Ind.  89. 

[o]     <8vp.  1882) 

A  complaint  in  a  statutory  action  against 
a  railroad  for  injury  to  stock  alleged  that  on  a 
certain  date  a  part  of  the  defendant's  roadbed 
was  located  on  section  14,  township  4  north, 
and  mnge  1  west,  in  a  certain  township,  in  the 
county  in  which  the  action  was  brought,  and 
that  there  was  a  portion  of  land  adjoining  the 
roadbed  and  road  which  defendant  ought  of 
right  to  have  fenced,  and  could  have  fenced  and 
by  law  should  have  fenced,  but  that  it  was  not 
fenced;  that  by  reason  of  the  road  being  so 
unfeaced  along  and  adjacent  to  the  lands  afore- 
said, the  plaintiff's  stock,  a  description  and  the 
valne  of  which  was  given  under  a  videlicet, 
went  on  the  road  track  of  defendant,  and  were 
then  and  there  fatally  injured  by  being  struck 
and  knocked  down  and  run  over  by  defendant's 
locomotive  and  cars,  to  plaintiff's  damage  $500. 
Held,  that  the  complaint  sufficiently  showed 
that  section  14  was  in  the  county  where  suit 
was  brought,  and  that  the  defendant's  roadbed 
and  roadtrack  were  located  on  section  14,  and 
that  thereon  the  plaintiff's  stock  were  run  over 
by  defendant's  locomotive  and  cars,  so  that  a 
contention  that  the  complaint  was  demurrable 
for  want  of  a  sufficient  averment  tliat  the  de- 
fendant had  or  run  any  railroad  in  or  through 
the  county  where  suit  was  brought  was  unten- 
able.—Louisville,  N.  A.  &  C.  Ry.  Co.  r.  Davis, 

83  Ind.  80. 

Under  Rev.  St  1881,  |  4026.  providing 
that  the  owner  of  stock  injured  by  the  negli- 
gence of  a  xailroad  by  failure  to  fence  its  tracks 
shall  file  bis  claim  against  the  road  in  the  cir- 
cuit court  of  the  county  In  which  the  injuries 
to  the  stock  occurred,  it  is  necessary  that  the 
complaint  allege  as  a  jurisdictional  fact  that 
the  injuries  to  the  stock  were  committed  In  the 
county  in  which  the  action  is  brought. — Id. 


[00]    (§«p.  1882) 

In  an  actlcm  against  a  railroad  company 
for  injuries  to  a  mule,  a  complaint,  averring 
that  the  road  was  located  upon  a  certain  sec- 
tion in  the  county  in  which  the  action  was 
brought,  that  a  portion  of  the  road  on  said 
section  adjoining  plaintiff's  land  was  not  fenc- 
ed, and  that  in  consequence  thereof  the  mnle 
went  on  the  road  and  was  then  and  there  fatal- 
ly injured,  sufficiently  shows  that  the  Injury 
occurred  in  that  county.— Louisville,  M.  A.  ft 
C.  Ry.  Co.  7.  Wilkeraon,  83  Ind.  153. 

[000]   (Sap.  1882) 

In  an  action  against  a  railroad  company 
for  killing  stodt,  the  averment  in  the  compUint. 
that  the  animals  entered  upon  the  railroad  "at 
a  point  where  said  railway  was  not  securely 
fenced,"  sufficiently  negatives  the  fact  that  the 
road  was  securely  fenced.— Louisville,  N.  A.  ft 
G.  Ry.  Co.  T.  Overman,  88  Ind.  115. 

CpI  (S«p.  uni 

A  dedaratim  against  a  railroad  company, 
for  killing  Uve  atodi,  which  alleges  that  tba 
road  was  not  fenced  at  the  place  where  dw 
injury  occurred,  bnt  does  not  aver  that  It  was 
not  fenced  where  the  ateok  went  on  the  tradi, 
is  bad  on  demurrer.— LonisvUk^  N.  A.  ft  G.  By. 
Co.  T.  Quade.  91  Ind.  205. 

(ppl  (Sdp.ISSS) 

A  complaint  In  an  action  under  Rev.  6t 
1881,  S  4025,  to  recover  the  value  of  a  mare 
killed  by  a  train,  which  avers  that  "wh^  said 
mare  entered  upon  said  defendant's  railway 
and  was  killed,  said  railway  waa  not  fenced  at 
aU."  Is  sufficient— Louisville,  N.  A.  &  G.  Ry. 
Co.  V.  Detrick,  01  Ind.  619. 

[PPP]  1884) 

In  an  action  before  a  justice,  against  a 
railroad  company,  for  the  killing  of  stock  on 
the  track,  it  is  not  necessary  to  aver  that  the 
track  was  not  fenced  at  the  point  where  the 
animal  entered  thereon.— Indianapolis  &  V.  R. 
Co.  V.  Sims,  92  Ind.  496 ;  Louisville,  N.  A.  ft 
G.  Ry.  Co.  T.  Argenbright,  98  Ind.  254. 

[PPPP]  (S«P-1884) 

The  complaint  In  an  action  against  a  rail- 
road company  for  killing  stock  need  not  allege 
that  the  road  could  have  been  fenced  at  the 
place  where  the  stodt  entered.— LouiaviUe,  N. 
A.  ft  0.  Ry.  Co.  V.  Hall.  03  Ind.  245. 

[q]    (8«p.  UH) 

Id  an  action  for  injury  to  atock,  an  answer 
that  plaintiff  woe  defendant's  servant  bound 
to  keep  the  track  near  a  station  clear  from  ani- 
mals, and  that  he  turned  hb  mare  out  at  such 
place  near  which  the  track  waa  not  fenced,  and 
that  plaintiff  turned  his  mare  loose  in  the  im- 
mediate Ticini(7  of  the  station,  and  -that  she 
went  upon  the  track  at  a  place  where  it  was  not 
securely  fenced,  is  bad  for  failure  to  allege  that 
at  the  place  where  the  mare  entered  on  the 
track  plaintiff  was  bound  to  keep  it  clear,  and 
that  the  mare  waa  killed  at  the  station,  where 
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00  fence  was  reQuired.— Louiaville,  N.  A.  &  C 
Br.  Co.  V.  SkeltoD,  04  Ind.  222. 

(S«p.UH} 

A  coraidaiiit  chaining  that  defendant,  on 
or  abont  .November  17,  18S1,  ran  its  locomotive 
upon  and  killed  two  horsea  belonsing  to  plain- 
tiff, and  "that  the  railroad  of  the  defendant 
vaa  not  fenced  at  the  place  where  said  horses 
got  on  the  track,  and  where  said  boises  were 
killed,"— aafficientir  alleles  the  want  of  fences, 
when  attaded  on  demnrrer.— Louisville,  N.  A. 
ft  O.  By.  Go.  T.  Barrisan,  M  Ind.  245. 

IvvH  <aiip.iss4) 

In  an  action  against  a  railway  company 
for  killing  stock,  a  complaint  alleging  that  the 
place  where  the  stock  was  killed  was  "not 
fenced"  is  sufficient  on  demurrer;  the  words  of 
the  statute  being  "not  securely  fenced."— Iiou- 
isviUe,  N.  A.  &  a  By.  Co.  t.  ShankUn,  94  Ind. 
297. 

IwaJ  (Svp.1884) 

A  complaint  in  an  action  against  a  cor- 
poration, alleging  that  defendant's  serrants. 
while  "acting  in  the  line  of  their  duty,  and 
within  the  scope  of  their  employment,  and  un- 
der the  directions  and  instructions  of  the  de- 
fendant," wrongfully  and  purposely  killed  a 
mule  of  plaintiff,  which  had  been  injured  by  de- 
fendant's train  of  cars,  shows  defendant's  lia- 
bility, and  is  good  on  demurrer. — Banister  r. 
Pennsylvania  Co.,  98  Ind.  220. 

Er]  (Sap.1881) 

In  an  action  for  Idlling  a  cow  by  a  rail- 
road company,  when  the  complaint  alleges  that 
the  cow  was  of  a  certain  Talue  and  was  killed, 
it  unnecessary  to  directly  charge  that  the  in- 
JniT  was  to  plaintiff's  damage.— Louisville,  N. 
A  &  C.  By.  Co.  T.  Ai^enbrigfat,  88  Ind.  254. 

In  an  action  against  a  railroad  company 
for  killing  a  cow,  the  allegation  in  the  com- 
plaint that  the  cow  was  of  a  certain  value  is 
a  sufficient  allegation  that  the  injury  was  to 
plaintiff's  damage.— Id. 

trr]  (8VP.U84) 

Under  Bev.  St.  1881,  f  338.  providing  that 
a  complaint  shall  contain  the  title  of  the  cause, 
the  name  of  the  court  and  county  in  which  the 
action  is  brought,  the  names  of  tiie  parties,  and 
a  concise  statement  of  the  facts  constituting  the 
cause  of  action,  etc.,  a  complaint  against  a 
railroad  for  killing  plaintiff's  cattle,  containing 
in  a  single  paragraph  all  the  facts  attending 
the  killing,  the  value  of  the  cattle,  and  a  prayer 
for  judgment  in  the  amount  of  such  value,  was 
sufficient  without  a  formal  statement  that  plain- 
tiff was  damaged  by  the  kllling.— Louisville,  N. 
A.  &  C  By.  Co.  T.  Peck,  99  Ind.  6a 

[rrr]    (Sup.  18S5) 

A  complaint  against  a  railroad  company, 
in  an  action  to  recover  for  cattle  killed  at  a 
highway  crossing,  which  negatives  plaintiff's 
negligence,  and  charges  a  negligent  failure  to 
ring  a  beU  and  sound  a  whistle,  as  the  law  re- 


quires, sufficiently  states  a  cause  of  the  action. 
—Cincinnati,  W-  &  M.  By.  Co.  v.  Hiltzhauer, 
99  Ind.  486. 

In  an  action  against  a  railroad  company 
for  killiog  cattle  at  a  highway  crossing,  a  com- 
plaint alleging  that  the  cattle  were  killed  by 
the  locomotive  and  cars  passing  over  them,  and 
setting  out  the  speciSed  acts  of  negligence,  and 
averring  that  by  such  negligent  acta  of  the  de- 
fendant the  cattle  were  killed,  sufficiently  show- 
ed a  causal  connection  between  the  negligence 
and  the  injury.- Id. 

Irrrr]   (Snp.  1885) 

In  an  action  under  the  statute  against  a 
railroad  company  for  killing  stock,  a  complaint 
alleging  that  the  track  was  not  sufficiently 
fenced  at  the  place  where  the  animals  were  in- 
jured sufficiently  alleges  that  the  track  was 
not  "securely  fenced,"  as  the  statute  requires, 
as  the  word  "sufficiently"  is  of  the  same  im- 
port as  the  word  "securely."— EX-ansville  &  T. 
H.  R,  Co.  V.  Tipton,  101  Ind.  197. 

In  a  complaint  for  killing  stock,  the  alle- 
gation that  the  track  was  not  "sufficiently  fenc- 
ed" 13  equivalent  to  the  statutory  phrase  "se- 
curely fenced." — Id* 

[b]  (Sap.lggS) 
A  complaint  against  a  railroad  company 
for  the  kilting  of  a  horse  is  not  insufficient  be- 
cause it  does  not  aver  that  the  railroad  was 
not  securely  fenced  where  the  horse  entered 
on  the  track,  where  it  alleged  that  the  right  of 
way  of  the  defendant  was  not  securely  fenced. 
—Louisville,  N.  A.  &  O.  By.  Co.  v.  Hixon,  101 
Ind.  337. 

1^1   (Snp.  1887) 

Under  Bev.-  St  1881,  |  4026,  a  complaint 
may  be  brought  before  any  justice  of  the  peace 
of  the  county  in  which  the  injury  occurred; 
and  it  is  therefore  not  necessary  to  show  in 
such  a  complaint  that  the  injury  occurred  in 
the  township  in  which  the  action  was  brought. 
— Cindnnati.  L  St  L.  &  O.  B.  Co.  v.  Parker, 
109  Ind.  235,  9  N.  E.  787. 

[BBS]   (Sop.  m-9) 

A  complaint  for  the  alleged  intentional 
killing  of  plaintiff's  cow  at  a  highway  crossing, 
which  charges  that  defendant,  "for  the  purpose 
and  with  the  intention  of  running  its  train  of 
cars  over  and  upon  said  cow,  willfully,  reck- 
lessly, and  carelessly"  ran  its  train  at  an  un- 
lawful rate  of  speed  through  the  streets  of  a 
certain  city,  and  over  plaintiff's  cow,  thereby 
killing  her,  sufficiently  charges  that  the  animal 
was  purposely  and  intentionally  run  upou,  and 
a  demurrer  is  properly  overruled.— Indiana,  B. 
&  W.  Ry.  Co.  v.  Overton,  117  Ind.  233,  20  N. 
E.  147. 

[■8BB]    (Snp.  1890) 

In  an  action  against  a  railroad  company  for 
negligently  killing  the  plaintiff's  horse,  a  para- 
graph of  the  complaint  whldi  alleges  that  de- 
fendant's servants  "willfully  and  willingly"  kill- 
ed the  horse  by  running  upon  it  with  a  locomo- 
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tive,  states  A  good  cause  of  action,  since  the 
word  "wilifuily"  implies  tliat  the  kiiling  was 
done  purposely,  and  without  justifiable  excuse. — 
Chicago.  St.  L.  &  P.  R.  Co.  t.  Naab,  24  N.  G. 
884. 

A  Complaint  which  aUegM  that  defendant, 
by  the  caielessneas  and  negligence  of  its  serv- 
ants, ran  !ta  locomotive  over  plaintiETs  horse, 
and  killed  it  at  a  highway  crossing,  and  that  the 
plaintiff  was  without  fault,  states  a  good  cause 
of  action.— Id. 

(t]  (App.  1891) 
In  a  suit  for  an  Injur;  to  a  horse  resulting 
from  the  negligence  of  a  railroad  company  in 
maintaining  a  highway  crossing,  contribatory 
negligence  is  sufficiently  negatived  by  an  aver- 
ment that  the  plaintiff  had  no  knowledge  of  the 
dangerous  condition  of  the  crossing,  and  the  in- 
jury occurred  without  his  fault.— Ohio  &  M.  By. 
Co.  V.  Hawkins,  1  Ind.  App.  213,  27  N.  E.  331. 

[ttl    <App.  1881) 

in  an  action  against  a  railroad  company 
for  kiHing  a  cow,  which  entered  upon  the  track 
at  a  point  where  it  should  have  been  securely 
fenced,  but  was  not,  an  answer  which  recites  a 
great  many  evidentiary  facts  to  show  wby  the 
road  was  not  fenced,  but  does  not  aver  that  the 
road  could  not  have  been  fenced  &t  that  point 
without  interfering  with  the  rights  of  the  public 
or  the  free  use  of  the  tracks  by  the  company  or 
jeopardizing  the  safety  of  its  servants,  ia  demur- 
rable.—Pennsylvania  Co.  v.  Zwick,  1  Ind.  App. 
280,  27  N.  E.  508;  Same  v.  Cook  (App.)  27  N. 
E.  600;  Same  v.  Hayworth.  Id. 

[ttt]  (App.i8n) 

In  an  action  against  a  railroad  company  for 
killing  stock,  an  allegation  in  the  complaint  that 
the  killing  waa  "wilifuily  and  willingly"  done  is 
sufficient  to  show  an  intentional  killing.— Chi- 
cago, St  L.  &  P.  R.  Co.  T.  Nash,  1  Ind.  App. 
298.  27  N.  E.  5G4. 

An  allegation  that  the  railroad  company  ran 
its  train  against  plaintiff's  animal  at  a  point  on 
its  line  of  railroad,  and  then  and  there  killed 
said  animal,  sufficiently  charges  that  the  animal 
when  Icilled  was  on  the  railroad  track. — Id. 

An  allegation  that  the  animal  was  killed  at 
a  road  crossing  does  not  show  that  the  plaintiff 
was  guilty  of  contributory  negligence.— Id. 

[tttt]     (App.  1891) 

In  an  action  against  a  railroad  company  for 
injury  to  cattle,  a  complaint  which  alleges  that 
the  road  was  not  fenced  at  the  place  where  the 
cattle  came  on  the  track  need  not  also  allege 
that  the  road  could  properly  have  been  fenced 
at  that  place,  since  inability  to  fence  is  a  matter 
of  defense.— Louisville,  N.  A.  &  C.  Ry.  Co.  T. 
Hughes,  2  Ind.  App.  08,  28  N.  E.  158. 

[uj     (App.  1891) 

A  complaint  which  charges  an  injury  to 
animals  by  a  railroad  company  by  reason  of  its 
failure  to  fence  its  track  at  a  point  where  it 
ought  to  have  been  fenced  need  not  negative  the 


exceptions  to  the  duty  of  fencing.— Louisville, 
E.  &  St.  L.  R.  Co.  T.  Hart,  2  Ind.  App.  130,  2S 
X.  E.  218. 

A  complaint  which  charges  tiiat  the  defend- 
ant purposely  and  willfully  ran  its  locomotive 
against  plaintiff*!  cattle  is  sufficiently  specific 
-Id. 

[UU]    (App.  1891) 

In  a  complaint  against  a  railroad  compasy 
for  negligently  allowing  its  trackyards  to  be- 
come out  of  repair,  whereby  plaintiffs  horse  wag 
injured  while  being  used  in  loading  timber  nn 
the  cars,  an  allegation  that  the  place  where  the 
horse  was  injured  was  the  customary  place  of 
loading  timber,  and  was  on  land  so  used  by  the 
railroad  company,  sufficiently  imports  an  im- 
plied invitation  from  the  railroad  company  to  do 
loading  there. — Chicago  &  I.  Coal  Ry.  Co.  t.  De 
Baum,  2  Ind.  App.  281,  28  N.  E.  447. 

[uuu]    (App.  1891) 

The  complaint  alleged  that  defendant's  track 
was  constructed  over  a  highway  upon  which  it 
was  defendant's  doty  to  constmct  a  safe  ctoss- 
ing;  that  said  crossing  was  unsafe  for  horses  to 
pass  over;  that,  plaintiff  being  ignorant  thereof, 
bis  horse  was  driven  across  the  same,  by  plain- 
tiff's servant,  in  a  careful  manner;  and  that  the 
horse's  foot  was  caught  in  a  space  improperly 
between  the  iron  on  one  side  of  the  track  and  the 
boards  of  the  crossing,  and  the  horse  was  ren- 
dered worthless.  Held,  upon  demurrer,  that  the 
complaint  was  sufficient— Toledo,  St.  L.  &  K.  C. 
R.  Co.  T.  Milligan.  2  Ind.  App.  578,  28  N.  E 
1019. 

[nunn]    (App.  USX) 

In  an  action  to  recover  damages  from  a 
railroad  company  for  injuries  to  stock  caused  by 
its  removal  of  a  cattle  guard  and  wing  fences, 
erected  under  a  written  contract  with  defend- 
ant's predecessor  in  ownership,  it  is  not  oeeeasaiT 
that  sudh  contract  slionld  be  set  oat  in  the  com- 
plaint, nor  to  all^  that  defendant  had  notice  of 
the  contract  in  qaeatlon.— Toledo,  St  L.  &  K.  C. 
R.  Co.  T.  Fenstemaker,  8  Ind.  App.  151,  29  N. 
E.  440. 

tv]     (App.  1892) 

The  complaint,  In  an  action  for  the  valne  of 
a  horse  killed  on  a  railroad  track,  which  it  was 
claimed  to  have  reached  by  reason  of  the  com- 
pany's failure  to  fence  its  road,  alleged  that  it 
entered  on  the  track  immediately  north  of  the 
city  of  F.  Held,  that  this  was  sufficiently  spe- 
cific as  to  the  place  of  entry.- I^isvUle,  N.  A. 
&  C.  Ry.  Co.  V.  Consolidated  Tank  line  Ca.  4 
Ind  App.  40,  30  N.  E.  159. 

[W]    (App.  1892) 

In  an  action  against  a  railroad  company  for 
killing  stock,  a  complaint  alleging  the  mainten- 
nance  of  a  fence  and  cattle  guard  at  the  intei^ 
section  of  the  track  with  a  street,  and  the  main- 
tenance of  fences  on  both  sides  of  the  track  for 
40U  feet  north,  so  that  the  stock  was  permitted 
to  wander  on  the  track  at  the  north  end  of  the 
inclosure,  without  being  able  to  escape  at  the 
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MQtb  end,  but  not  containing  any  averment 
iliowing  or  alleging  plaintifTi  freedom  from  neg- 
Ugence,  is  bad,  even  thon^  the  case  originated 
before  a  joatice^-Cindnnati,  W.  &  M.  Ry.  Co. 
V.  Stanley,  4  Ind.  App.  864,  30  N.  E.  3103. 

[ttt]    (App.  1892) 

In  an  action  against  a  railway  company  for 
damages  caused  by  defendant's  engine  killing 
plaintiffs  stock,  wbere  the  complaint  alleges  that 
the  railroad  was  not  fenced  at  the  place  where 
the  animals  entered  npon  it,  it  is  not  necessary 
to  state  that  soch  place  was  not  a'pnblic  high- 
way, or  that  the  railroad  company  could  have 
fenced  the  road  at  such  place,  or  was  bound  to 
do  so.— Terre  Haute  &  I.  R.  Co.  T.  Schaeffer,  5 
Ind.  App.  86,  31  N.  E.  657. 

[VTTT]    (App.  1892) 

A  complaint  in  an  action  against  a  rail- 
road company,  reciting  that  at  a  certain  point 
"said  railroad  was  not  securely  fenced,  but 
ought  to  have  been;  that  plaintifTs  horse  en- 
tered on  the  railroad  at  said  point,  and  was  run 
down  and  kilted  by  a  train  of  cars  owned  and 
<qierated  by  defendant,"— sufficiently  alleges  that 
the  horse  was  killed  by  reason  of  defendant's 
failure  to  properly  fence  its  right  of  way  at 
Mid  point— Ohio,  I.  A  W.  Ry.  Co.  v.  Keady, 
5  Ind.  App.  328,  32  N.  E.  213. 

[wl     (App.  1892) 

An  allegation  in  the  complaint  in  an  ac- 
tion for  damages  that  defendant  railroad  com- 
pany, without  any  negligence  on  plaintifTs  part, 
carelessly  and  negligently  ran  its  train  over 
plaintiffs  mule,  is  sufficiently  specific— Ohio  & 
M.  Ky.  Ok  V.  Craycraft,  6  Ind.  App.  335,  32 
N.  E.  207. 

[WW]  (App.  1892) 

In  an  action  against  a  railroad  company 
under  Rev.  St.  c.  88,  art.  4,  providing  that  rail- 
road companies  shall  fence  their  roads  or  be  lia- 
ble for  animals  killed  by  their  machinery,  with- 
out regard  to  the  question  of  negligence,  where 
the  complaint  alleged  that  plaintiff's  horse 
strayed  upon  defendant's  track  at  a  point  where 
it  was  not  securely  fenced,  it  was  not  necessary 
to  allege  or  show  that  the  railroad  track  could 
have  been  fenced  at  said  point. — Lake  Erie  & 
\y.  Ry,  Co.  V.  Fisbback.  5  Ind.  App.  403,  32  N. 
E.  346. 

[www]    (App.  1892) 

Under  Rev.  St.  U  4029,  4031,  which  make 
railroad  companies  absolutely  liable  for  stock 
killed  or  injured  by  their  locomotive  unless 
such  railroads  are  securely  fenced,  a  complaint 
which  alleges  that  the  right  of  way  was  not 
aecurely  fenced  at  the  pdnt  where  the  animal 
entered  on  the  track  and  was  Idlled  is  auffident, 
without  further  alleging  that  it  was  the  duty 
of  the  company  to  fence  the  road  at  such  point. 
—Chicago  &  E.  R.  Co.  r.  Biann^n,  0  Ind. 
App.  K40.  32  N.  E.  790. 

[WWWWl    (App.  1892) 

In  an  action  against  a  railroad  company 
for  killing  horses,  an  allegation  that  the  horses 


went  on  the  railroad  "by  reason  of  the  failure 
of  defendant  to  fence  and  maintain  cattle 
guards"  is  equivalent  to  an  allegation  that  th^ 
went  on  the  railroad  at  a  p<^t  wh«e  It  was 
not  securely  fenced,  and  la  suffident.— Wainsh 
R.  Co.  V.  Ferris,  6  Ind.  App.  30,  32  N.  E.  112. 

[x]    (App.  1894)  ' 

The  controlling  theory  of  the  complaint, 
in  an  action  aguinst  a  railroad  company  for  the 
killing  of  a  horse,  which  alleges  that  the  horse 
entered  on  defendant's  track  at  a  point  where 
the  same  was  not  securely  fenced,  and  that  the 
failure  to  securely  fence  the  track  was  negli- 
gent and  willful,  is  not  one  of  negligence  and 
willfulness,  but  of  the  violation  of  the  statu- 
tory duty  to  fence  the  track,  and  such  complaint 
is  sufficient;  the  allegations  as  to  negligence  and 
willfulness  being  surplusage.  —  Cleveland,  C, 
C.  &  St.  L.  Ry.  Co.  V.  De  Bolt,  10  Ind.  App. 
174,  37  N.  B.  737. 

Ixx]    (App.  1896) 

Under  Rev.  St  1894,  {  5323,  making  a 
railroad  company  liable  for  stock  killed  by  its 
trains  on  its  right  of  way,  which  entered  there- 
on by  reason  of  insecure  fencing,  the  fact  that 
the  place  where  the  stock  entered  could  not  be 
fenced  is  matter  of  defense.— Lake  Erie  &  W.  R. 

Co.  V.  Rooker,  13  Ind.  App,  (WO,  41  N.  R  470. 

I 

Cxzx]  (AVP.18S6) 

In  an  action  against  a  railroad  company 
for  killing  a  horse  a  complaint  which  alleges 
that  plaintifTs  tarm  Is  dtuated  in  H.  county, 
where  the  action  is  brought,  and  that  the  ani- 
mal entered  upon  a  neighbor's  land,  and  thence 
to  defendant's  unfenced  track,  where  it  was 
killed,  ia  defective,  rinee  it  does  not  show  that 
the  horse  was  killed  in  H.  county.— Chicago  & 
S.  B.  Ry.  Co  v.  Wheeler.  14  Ind.  App.  62.  42 
N.  B.  489. 


[zxxzl  (App. 

A  complaint  alleging  tiiat  defendant  oper- 
ated a  railroad  in  a  certain  county  between  two 
places  therein,  and  that,  while  plaintiff's  animal 
was  on  defendant's  track.  It  was  struck  by  its 
train,  and  Ulled,  snffidmtly  avers  the  killing 
within  the  county.— Lake  Erie  &  W.  R.  Co.  v. 
Rinker,  4o  N.  B.  80.  16  Ind.  App.  334. 

[y]    (App.  1900) 

An  allegation,  that  defendant  used  and  op- 
erated a  certain  railroad,  with  tracks,  etc.,  in 
the  county  of  B.,  and  that  plaintiff  was  the  own- 
er of  a  certain  hog,  which,  "at  said  time  and 
place,"  strayed  on  the  track  of  said  railroad, 
and  was  killed,  sufficiently  shows  that  the  hog 
was  killed  hi  B.  county.— Chicago  &  S.  B.  Ry. 
Co.  V.  Spencer,  55  N.  E.  882,  23  Ind.  App.  6(KS. 

[yy]    (App.  19W) 

In  an  action  against  a  railroad  for  killing 
stock,  a  complaint  alleging  that  the  cattle  "were 
run  against  by  a  locomotive  and  cats  managed 
by  said  defendant's  servants"  is  insufficient,  as 
not  allying  that  defendant  ran  its  Iocomoti\e, 
or  ran  against  plaintiff's  cattle.— Cleveland,  C, 
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C.  ft  St.  li.  By.  Co.  T.  Wasson,  66  N.  B.  1020, 

70  N.  E.  821.  33  Ind.  App.  316. 

In  an  action  against  a  railroad  for  killing 
stock,  a  complaint,  alleging  that  the  cattle 
*'were  run  against  by  a  locomotive  and  cars 
managed  by  said  defendant's  servants,"  is  in- 
sufficient, as  not  alleging  that  defendant  ran  its 
locomotive,  or  ran  agalnat  plaintifTs  cattle. 
-Id. 

[TTTl  (APV.1M6) 

A  complaint  in  an  action  agalnat  a  rail- 
road company  nnder  the  atatnte  alleged  that  de- 
fendant had  a  defectite  cattle  guard  at  a  cross- 
ing, and  that  plaintilt  was  the  owner  of  certain 
mules,  which,  by  reason  of  the  failnre  of  defend- 
ant -to  maintain  a  proper  gQard  at  the  crossing 
in  question,  "strayed  upon  the  line  of  said  rail- 
road at  said  croBsin^,  and  were  run  against," 
etc.  Seld,  that  the  complaint  was  not  inauffi- 
dent  on  the  ground  that  it  did  not  show  that 
the  animals  entered  on  the  railroad  by  crossing 
over  the  alleged  defective  guard,  and  riiowed 
them  struck  on  the  crossing.— Pittsburgh,  C,  C. 
ft  St.  Li  Ry.  .CV).  T.  Newsom,  74  N.  E.  21.  35 
Ind.  App.  299. 

Acts  1885.  p.  224,  c.  91  (Burns'  Ann.  St. 
1901,  §  5323),  provides  that  railroad  oompRDies 
operating  roads  or  that  may  subsequently  oper- 
ate them  shall  within  12  months  from  the  com- 
pletion of  any  part  of  the  road  maintain  suit- 
able cattle  guards  at  all  highway  crossings. 
Held,  that  a  complaint  in  an  action  against  a 
railroad  company  for  the  killing  of  cattle  owing 
to  the  guards  having  been  defective  need  not  al- 
lege that  the  railroad  was  in  existence  when  the 
statute  became  effective,  or  that  the  road  had 
been  completed  12  months  before  the  killing. 
-Id. 

In  an  action  against  a  railroad  company 
for  the  killing  of  cattle  owing  to  the  defendant 
not  having  provided  a  suitable  cattle  guard  as 
required  by  Bums'  Ann.  St.  1901,  |  5^23.  the 
complaint  must  show  that  the  stock  was  killed 
in  the  county  where  the  action  was  commenced. 
-Id. 

A  complaint  alleging  a  defective  cattle 
guard  at  a  crossing  in  F.  township,  B.  county, 
and  state  of  Indiana,  and  that  plaintiff  was  the 
owner  of  certain  mules  which  then  and  there  in 
B.  county  and  state  of  Indiana  were  run  over, 
and  showing  by  an  affirmative  allegation  that 
the  mulea  "strayed  on  the  line  of  said  railroad 
at  said  crossing,"  sufficiently  showed  the  animals 
killed  in  the  county  of  B.— Id. 

A  complaint  against  a  railroad  company  for 
damages  on  account  of  stock  killed  need  not 
show  by  positive  and  direct  allegation  in  what 
county  the  stock  was  MUed. — Id. 

irrrr}    (App.  IW6) 

In  an  action  against  a  railway  for  the 
death  of  plaintifTs  cow,  plaintiff  alleged  that 
the  grantor  of  plidntiff's  lessor,  contracted  to 
convey  a  right  of  way  to  the  railroad  company 
by  a  written  contract  containing  a  ctmdition  pre- 
redent  requiring  the  railroad  company  to  build 


a  sufficient  fence  along  the  right  of  way  before 
taking  possession  of  the  land,  that  snch  grantor 
subsequently  sold  the  adioining  land  to  plain- 
tiff's lessor  by  a  deed  conveying  all  tights  and 
covenants  running  with  the  remaining  unsold 
portion  and  that  plaintiff  had  leased  the  land 
from  such  purchaser,  that  the  railroad  company 
failed  to  fence  as  required  by  the  covenant  in  its 
contract,  and  negligently  left  paints  and  dls  on 
its  right  of  way  accessible  to  plaintiff's  eat; 
from  which  she  drank  and  died.  Held,  that  the 
cause  of  actlfMi  so  alleged  was  not  founded  on  tb> 
deed  to  the  railroad  company,  which  was  not 
alleged  to  contain  the  covenant  to  fence,  bnt  was 
founded  on  the  written  contract,  and  was  there- 
fore sufficient.— Indianapolis  Northern  Traction 
Co.  V.  Harbaugh,  78  X.  E.  80.  38  Ind.  App.  113; 
Same  v.  Spurgeou,  78  N.  R  1115,  38  Ind.  Aw. 
702. 

[I]      (App.  ISCM) 

A  complaint  alleging  that  the  defendant  in* 
terurban  electric  railroad  failed  to  inclose  its 
right  of  way  by  a  fence  snfficirat  to  turn  hoiaei^ 
that  plaintiff's  horse  strayed  oa  defendant's 
track,  and  that  the  persons  operating  the  de- 
fendant's car  carelessly  and  negligently  chased 
the  horse  along  the  track  upon  a  bridge  which 
was  not  suitable  for  horses  to  cross,  whereby 
the  horse  was  injured,  stated  a  cause  of  actitm. 
—Campbell  v.  Indianapolis  ft  N.  W.  TractioB 
Co.,  39  Ind.  App.  66,  79  N.  E.  223. 

A  paragraph  of  a  complaint  for  injuries  to 
a  horse  on  an  interurban  electric  railroad  trade, 
based  on  the  railroad's  negligence,  bnt  failing  to 
aver  any  excuse  for  not  confining  the  horse  on 
plaintiff's  own  land,  is  insufficient.— Id. 

To  recover  under  the  statute  (n  a  suit  for 
injuries  to  a  horse  on  an  interurban  electric 
railroad  track  where  the  company  failed  to 
properly  fence  its  right  of  way,  the  injury  must 
have  been  caused  by  an  actual  striking  of  the 
horse  by  a  car. — Id. 

In  an  action  for  injuries  to  a  horse  on  an 
interurban  electric  railroad  track,  a  paragraph 
of  the  complaint  alleging  negligence  of  the  rail- 
road company  in  neglecting  to  eonstmct  a  sof- 
ficient  fence,  and  negligence  of  servants  of  the 
company,  bnt  not  alleging  that  the  wrongful  acts 
of  the  servants  were  performed  while  acting  in 
the  line  of  their  employment,  or  under  the  com- 
pany's direction.  Is  insufficient  to  charge  the 
company  with  liablli^.— Id. 

[H]  (App.l»08) 

In  pleading  the  statutory  liability  of  a  rail- 
road company  under  the  acts  for  stock  iajnied 
or  killed  In  a  collision  with  Its  locomotive  or  cars 
because  of  its  failure  to  fence.  It  la  only  nec- 
essary to  allege  that  the  place  where  the  ani- 
mals entered  the  right  of  way  was  not  fenced; 
and  if  It  was  not  the  company's  duty  to  fence 
at  that  point,  or  if  the  animals  entered  throngfa 
a  gate  to  a  private  crossing,  tiiat  Is  matter  of 
defense.— Central  Indiana  Ry.  Co.  v.  Smith,  42 
Ind.  App.  3G5.  85  N.  E.  26. 
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Tbs  exeeptlwi  to  the  law,  which  relievw 
xallioad  eon^anlH  fiDm  liftbility  for  injury  to 
tXioek  enterinff  the  right  of  way  through  gates 
at  (arm  eroaslofs,  being  a  aabeeqaeat  enactment, 
it  was  not  neceawy  to  n^ative  it  in  the  com- 
plaint, rince  when  an  ezeeptioii  is  contained  in 
a  KibMqtient  claose  or  statute,  it  is  a  matter  of 
defense,  and  need  not  1m  negatiTed^Id. 

Uss]  (A».I908) 

A  complaint,  in  an  action  against  a  rail- 
roid  company  for  killing  a  hotse  on  its  track, 
averring  that  plaintllTB  horse  got  out  of  his 
leld  and  onto  a  private  crossing,  constructed  on 
plaintifiTs  land  by  defendant,  under  a  contract 
made  part  conaideration  for  plaintiff's  convey- 
ance of  the  right  of  way,  and  because  the  right 
of  way  was  not  fenced,  and  the  crossing  equip- 
ped with  cattle  guards,  as  the  contract  required, 
the  horse  got  on  the  right  of  way  west  of  the 
crossing  and  was  killed,  did  not  affirmatively 
show  that  the  horse  got  on  defendant's  road 
through  a  gate  at  a  private  crossing  on  plain- 
tilTa  farm,  and  wandered  along  the  right  of  way 
to  a  public  highway,  where  It  was  killed.— In- 
dianapolis &  C.  Tractf(Hi  Co.  t.  Smith.  42  Ind. 
App.  605,  86  N.  B.  49& 

(Apv.l90») 

Spedfle  allegations  of  a  complaint  for  dam- 
age  to  a  horse  and  buggy  in  a  railroad  crossing 
accident  held  not  necessarily  inconsistent  with 
the  general  allegation  of  freedom  from  contribu- 
tory negligence.— Cleveland,  C,  C.  &  St  L.  Ry. 
Co.  V.  Cyr,  43  Ind.  App.  10,  86  N.  B.  868. 

Fob  Casks  ntou  Othsb  SiAna, 

SB  41  Geht.  Dig.  B.  R.  ||  15S1-1B60. 
See,  also,  88  Cyc  pp.  1267-1207. 

1440.  —  Itsnes,  yroof,  suad  Tarluut*. 

[a]  (Sap.  1859) 

In  a  suit  against  a  railroad  company  to  re- 
cover for  stock  hilled,  the  allegation  that  the 
road  was  not  fenced  is  a  material  one,  and  must 
be  proved.— Indianapolis  &  C.  R.  Co.  t.  Whar* 
ton,  13  Ind.  509. 

[b]  (8«p.l860) 

If  the  plaintiff  relies  on  the  statute  making 
tbe  company  liable  without  negligence,  he  must 
show  that  the  lands  of  tbe  company  were  not 
fenced  as  required.— Indianapolis  ft  C.  R.  Co.  t. 
Means,  14  Ind.  30. 

[«]  (S«p.l8«) 
A  e<»iplaint  against  a  railroad  company, 
lor  stock  killed  on  the  load  where  it  was  not 
fenced,  will  anffldently  aver  the  want  of  fence 
if  it  allege  "that  said  railroad  waa  not,  at  the 
time  and  place  aforea^d,  fenced  in  by  said  de- 
fendant in  manner  and  form  as  in  the  statute 
provided";  and  under  snch  averment  proof  may 
be  made  that  the  road  had  not  been  duly  fenc- 
ed In  at  all,  or,  if  it  had.  that  tbe  fence  had 
not  been  properly  maintained.- Toledo  ft  W. 
R.  Co.  V.  Fowler,  22  Ind.  316. 


[d]  (8VP.U60 

Under  a  complaint,  In  an  action  against  a 
railroad  company,  before  a  Justice  of  the  peace, 
for  certain  animals  "killed  by  your  locomotive 
in  Clinton  township,  Cass  county,  lod.,"  evi- 
dence lliat  the  road  of  the  company  waa  not 
fenced  is  inadmissible.— Toledo  &  W.  R.  Co.  v. 
Reed.  23  Ind.  101. 

[•]      (Sup.  1876) 

In  an  action  against  a  railroad  company 
to  recover  for  the  killing  or  injuring  of  live 
stock  by  its  cars  at  a  i>oint  on  its  track  where 
tbe  track  might  have  been  fenced,  but  was  not, 
the  allegation  that  the  track  was  not  fenced 
must  be  proved  on  the  trial.— Pittsburg.  O.  ft 
St  L.  Ry.  Co.  T.  Hackney,  68  Ind.  488. 

m     (Sap.  UTO 

In  a  statutory  action  fbr  killing  stock,  the 
defendant  need  not  allege,  but  under  the  gen- 
eral denial,  simply,  may  prove,  that  the  point 
where  such  stock  entered  upon  its  track  was 
one  which  conld  not  properly  be  fteced.— Jef- 
fersonvill^  H.  ft  I.  R.  Go.  T.  Lyon,  65  Ind. 
477. 

[si    (S«v.  U8t) 

A  complaint  against  a  railroad  company 
alleged  that  the  two  colts  killed  were  each  of 
tbe  value  of  9100.  Tbe  evidence  showed  that 
one  was  worth  $150  and  the  other  $50.  Held, 
that  the  variance  was  not  material.— Louia- 
Tille,  N.  A.  ft  C.  Ry.  Co.  T.  Overman,  88  Ind. 
115. 

[h]  (Sup.  1SS4) 

In  an  action  against  a  railroad  company 
for  stock  killed,  where  the  complaint  alleges 
that  defendant  "with  its  locomotive  and  txain 
of  cars  running  on  and  over  its  road  •  *  * 
run  over  and  killed  and  maimed  one  *  *  * 
steer,  •  •  *  one  heifer,  •  •  •  and  one 
hog,"  plaintiff  cannot  prove  that  the  animals 
were  killed  at  different  times.— Indianapolis  & 
y.  R.  Co.  V.  Sima,  02  Ind.  406. 

[i]  (S«p.lSS4) 

In  an  action  against  a  railroad  company 
for  injuries  to  stock,  it  was  necessary  for  plain- 
tiff to  prove  the  fact  alleged  in  tbe  complaint 
and  denied  in  the  answer  that  tbe  stock  was 
injured  in  the  county  in  which  the  action  was 
brought.— Oroy  v.  LouLBvllle,  N.  A.  ft  G.  By. 
Co.,  07  Ind.  126. 

Ul  (Sup.  18S9) 
Plaintiff  having  sued  for  an  intentional  and 
willful  injury,  cannot  recover  on  the  ground 
that  the  engineer  was  negligent  in  not  discov- 
ering the  cow,  and  stopping  his  train,  or  fright- 
ening the  cow  off  the  track.— Indiana,  B.  &  W. 
Ry.  Go.  V.  Overton,  117  Ind.  263,  20  N.  B.  147. 

tk]    (App.  1891) 

In  an  action  for  the  killing  of  an  animal 
run  over  by  a  railroad  train,  an  allegation  of 
the  complaint  that  plaintiff  was  without  fault 
like  the  general  averment  of  negligence  on  tbe 
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part  of  defendant,  has  a  technical  significance, 
and  admits  proof  of  any  facts  tending  to  show 
its  truth.— Chicago,  St  L.  &  P.  B.  Go.  T.  Nash, 
27  N.  £.  &64,  1  Ind.  App.  29a 

m  (Apv.  1892) 
Proof  of  conditions  which  would  relieve 
the  company  from  the  duty  of  fencing  its  track 
at  a  particular  Tpolnt  may  be  given  under  the 
general  denial— Indianapolis,  D.  ft  W.  By.  Co. 
V.  Clay,  28  N.  S.  S67,  ao  N.  n  916.  4  Ind. 
App.  282. 

[m]    (App.  l»4) 

A  complaint  in  an  action  against  a  rail- 
road company  for  the  liilling  of  a  horse,  brought 
under  Bums'  Ann.  St.  1901,  |S  5312-5318. 
^rbich  malce  the  company  liable  for  stock  kill- 
ed on  its  right  of  way  at  a  point  "where  the 
same  was  not  securely  fenced  in,"  is  sustained 
by  proof  that  the  horse  entered  upon  the  right 
of  way  over  a  cattle  guard  which  was  not  suf- 
ficient to  turn  stock.— Chicago,  I.  &  L.  By.  Co. 
V.  Brown,  71  N.  E.  908,  33  Ind.  App.  003. 

Fob  Cases  fbou  Othbb  Statib, 

Sek  41  Cert.  Dig.  B.  B.  18  1S70-1S74. 
See,  alM,  38  Cyc.  pp.  1268-1272. 

1441.  —  FveraBptiOBs  mmA  bwdem  of 
proof. 

As  to  ownership  and  operati<m  of  road,  see 
ante,  f  27a 

[a]  (Sup.  1880) 

The  mere  fact  of  an  animal  being  killed 
hy  a  train  raises  no  presumption  of  negligence 
upon  the  part  of  the  railroad  company  or  its 
serrantB.-i-IndianapoUs  &  G.  B.  Co.  t.  Means, 
14  Ind.  30. 

[b]  (Sap.  I860) 

Where,  In  an  action  against  a  railroad 
company  for  killing  cattle,  there  was  no  proof 
of  negligence  on  the  part  of  the  company  nor 
any  proof  as  to  whether  the  road  was  fenced, 
a  judgment  for  plaintiff  is  erroneoua.— Indian- 
apolis ft  C.  B.  Co.  T.  Williams,  14  Ind.  521. 

[C]    (S«p.  1861) 

In  a  suit  against  a  railroad  company  for 
killing  cattle,  the  burden  of  proving  that  the 
killing  was  done  within  the  county  is  upon  the 
plaintiff.— IndianapoUa  ft  C.  B.  Co.  v,  Renner, 
17  Ind.  135. 

[dl  In  an  action  under  Act  March  4,  ]8(J3  (1 
Rev.  St.  1870.  p.  T.tI),  providing  that  the  own- 
er of  stock  injuretl  by  a  railroad  company  may 
bring  his  action  "before  some  justice  of  the 
peace  of  the  county  in  which  such  killing  oc- 
curred," or  in  the  circuit  court  of  such  coun- 
ty, plaintiff  must  prove  that  the  injury  com- 
plained of  occurred  within  the  county  in  which 
the  action  was  conimenoed.— (Stip.  18f>3)  Indi- 
fluairolis  &  C.  R.  Co.  v.  Smither,  20  Ind.  228; 
Same  v,  Wilaey,  20  Ind.  229;  (1877)  Evansville 
&  C.  B.  Co.  V.  Epperson.  59  Ind.  ^8. 

[e]  A  railway  company,  sued  for  stock  killed 
on  its  track,  has  the  burden  of  proving  that 


the  place  where  they  entered  npon  the  track 
was  one  which  could  not  be  fenced  without  in- 
terfering with  the  company's  duty  to  the  pab- 
llc  and  the  safety  of  Its  employte^-<Sap.  1871) 
Jeffersonville,  M.  ft  I.  B.  Co.  v.  (VConnor,  37 
Ind.  95;  (18TO)  Louteville,  N.  A.  &  C.  Ry.  Co. 
V.  Whitesell,  68  Ind.  207;  (1884)  LoidsTiUe.  N. 

A.  ft  C.  Ry.  Co.  V.  Clark,  W  Ind.  Ill ;  (1884) 
I.Ake  Erie  ft  W.  Ry.  Co.  v.  Kneadte,  94  Ind. 
454;  (1884)  Ft.  Wayne.  C.  ft  L.  R.  C!o.  v.  Her- 
bold,  99  Ind.  91;  (1885)  Evansville  ft  T.  H. 

B.  Co.  V.  Mosier,  101  Ind.  597,  1  N.  E.  197; 
(1887)  Cincinnati,  I.,  St.  L.  &  C.  R.  Co.  v. 
Parker,  109  Ind.  235,  9  N.  E.  787;  (App.  I88I1 
Jeffersonville,  M.  &  I.  R.  Co.  v.  Peters,  27 
N.  E.  299,  1  Ind.  App.  69;  (1891)  Pennsylra- 
nia  Co.  v.  Lindley,  2  Ind.  App.  Ill,  28  N.  E. 
106;  (1892)  Toledo.  St  L.  ft  K.  C.  R.  Co.  v. 
Woody,  30  N.  E.  1099,  6  Ind.  App.  331;  (18921 
Toledo,  St.  L,  &  K.  C.  R.  Co.  v.  Jackson.  5 
Ind.  App.  547,  32  N.  E.  793;  (1894)  Toledo,  St 
L.  ft  K.  C.  B.  Ca  V.  Cupp,  36  N.  E.  445, » 
Ind.  App.  244. 

It]     (Sap.  I8T3) 

To  entitle  the  owner  of  an  animal  killed 
on  a  railroad  at  a  point  where  the  road  could 
not  be  legally  fenced  to  recover  therefor,  be 
must  show  negligence  on  the  part  of  the  rail- 
road company,  and  the  absence  of  negligeaee 
on  his  part.— Jeffersonville,  M.  ft  I.  IL  Co.  t. 
Huber,  42  Ind.  173. 

Ig]  In  an  action  against  a  railway  campanj 
for  the  killing  of  an  animal  by  a  train,  the  bu^ 
den  of  proof  is  on  plaintiff  to  show  that  the 
road  was  not  fenced  as  required  by  statute  and 
on  the  company  to  show  that  it  was  not  bound 
to  fence  its  road  at  that  point.— (Sup.  1874)  lo- 
dianapolis,  B.  ft  W.  Ry.  Co.  v.  Penry,  48  Ind. 
128;  (1884)  Louisville,  N.  A.  ft  C.  By.  Co.  v. 
Shanklin.  94  Ind.  297.  affirmed  Same  v.  Pixley, 
Id.  603. 

[h]    (Sap.  1877) 

To  entitle  one  to  recover  from  a  railroad 
company  for  the  alleged  negligent  billing  or -in- 
juring of  stock,  he  must  prove  that  he  was 
free  from  contributory  negligence.— Indianapo- 
lis. P.  ft  C.  By.  Co.  V.  Caudle,  GO  Ind.  112. 

[I]  (Sap.  1S78) 
In  an  action  against  a  railroad  company 
for  killing  stock,  proof  of  plaintiff's  possesaicHi 
of  the  stock  killed  is  prima  facie  evidence  of  bis 
ownership  Uiereof.— Toledo^  W.  ft  W.  By.  Co. 
T.  Stevens,  63  Ind.  337. 

Ul  (Sap.  1881) 
A  claim  that  it  was  not  the  da^  of  a  rail- 
way company  to  fence  at  a  point  where  stock 
was  killed  on  its  track  Is  a  matter  of  defense, 
but  the  burden  is  on  the  owner  ot  the  stock,  in 
an  action  by  him  against  the  company,  to  show 
that  the  road  was  not  fenced  where  they  were 
killed  or  entered  upon  the  tra(^— Indianapolis 
P.  ft  C.  B.  Co.  T.  liindley.  75  Ind.  42S. 
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[k]  (Stip.lSSS] 

A  railroad  companj,  sned  for  killing  stodk 
at  a  place  on  its  track  where  tlie  fence  iacloa- 
ing  it  was  Dot  lecurely  mnintained,  has  the  har- 
den of  showing  reasons  for  not  so  maintaining 
it— Cindnnati,  H.  ft  I.  R.  Co.  t.  Ford,  88  Ind. 
82. 

D]  (tap.  US3) 
In  an  action  against  a  railroad  ctHnpany 
for  Idlltng  Bto^,  It  will  be  presiimed,  in  tihe  ab- 
sence of  contrary  evidence,  that  the  company 
had  done  its  legal  duty  in  regard  to  fendng  its 
road.— Iionisvllle,  N.  A,  ft  O.  By.  Oo.  t.  Qnade, 
91  Ind.  295. 

tml    (Sap.  1884) 

Where,  in  an  action  against  a  railroad  com- 
pany for  the  killing  of  a  horse,  it  was  contend- 
ed that  the  grade  at  a  certain  place  coald  have 
been  so  reduced  that  a  fence  could  have  been 
put  in  with  safety,  there  being  no  proof  that  a 
reduction  of  grade  was  practicable,  it  would  l>e 
presumed  that  it  was  aa  liRht  as  the  nature  of 
the  country  would  admit  of.— Evansville  &  T. 
H.  Ry.  Co.  T.  Willis,  93  Ind.  GOT. 

[d]    (Sap.  18U) 

In  an  action  against  a  railroad  for  inju- 
ries caused  by  its  failure  to  fence,  the  burden 
of  proof  is  on  plaintiff  to  show  that  there  was 
Qo  sufficient  fence  where  the  cattle  entered. — 
Lake  Erie  ft  W.  By.  Co.  y.  Kneadle,  91  Ind. 
454. 

[0]    (Sap.  lass) 

In  an  action  against  a  railroad  company 
for  damages  for  killing  stock,  tlie  burden  is  on 
the  plaintiff  to  prove  timt  the  animals  entered 
at  a  point  where  the  railroad  was  bound  to 
fence,  and  that  there  was  no  proper  fence  at 
that  pc^t— Louisville.  N.  A.  ft  C.  Ry.  Co.  v. 
Goodbar,  102  Ind.  586,  2  N.  E.  337,  3  N.  B. 
162. 

[p]   (s«p.  U87} 

While  a  railroad  company  Is  not  required 
to  f^nce  nor  to  nuUntain  cattle  pits  where  to 
do  so  would  interfere  with  the  safety  of  its  em- 
ployes or  the  rights  of  the  public,  the  burden  Is 
npon  the  company  to  sliow,  In  case  of  a  bridge 
abutting  npon  a  highway,  that  it  used  all  rea- 
sonable precautions  to  Iteep  animals  from  en- 
tering upon  the  bridge  from  the  highway,  and 
it  does  not  alter  the  case  that  the  bridge  may 
have  been  partially  In  the  highway,  and  that 
the  animal  may  have  been  atruck  while  on  that 
part  of  tiie  bridge.— Cincinnati,  H.  ft  I.  B.  Co. 
T.  Jonea.  Ill  Ind.  209,  12  N.  E.  113. 

[q]    (Sup.  1888) 

In  an  action  against  a  railroad  company 
to  recover  for  the  killing  of  plaintiff's  cattle  re- 
sulting from  a  breach  of  defendant's  contract 
to  erect  and  maintain  cattle  guards  at  plalntifTs 
private  crossing,  a  prima  facie  case  Is  estab- 
lished for  plaintiff,  when  the  evidence  shows  a 
valid  contract,  a  breach  thereof,  and  the  con- 
sequent killing  of  the  cattle  and  the  leaving 


open  of  gates  at  the  crossing  by  the  landowner, 
or  by  a  wrongdoer  other  than  the  railroad  com- 
pany, is  a  matter  of  defense.--Chicago  ft  A.  By. 
Co.  T.  Barnes,  116  Ind.  126,  18  N.  B.  409. 

[r]  (Sap.  1890} 
The  burden  was  upon  defendant  to  ahow 
tiiat  a  guard  conid  not  have  been  malntahied 
at  the  place  where  the  horses  entered  without 
danger  to  its  employes.— Chicago  ft  E.  I.  R.  Co. 
T.  Modesltt,  124  Ind.  212.  24  N.  E.  886. 

[8]  (App.  1892) 
In  an  action  against  a  railroad  company 
for  killing  a  colt  on  the  right  of  way,  if  the 
animal  entered  on  the  right  of  way  at  a  place 
where  the  company  could  not  fence  its  track, 
the  burden  was  on  the  company  to  prove  the 
fact.— Chicago  &  E.  R.  Co.  v.  Brannegan,  82 
N.  E.  790,  6  Ind.  App.  54a 

tU  (App.  1907) 
Under  Bums'  Ann.  St  1894,  |  5313,  pro- 
viding that  whenever  any  animal  Is  killed  by  a 
railroad  the  owner  of  the  animal  may  complain 
in  writing  before  a  Justice  of  the  peace,  the 
burden  of  showing,- in  an  action  against  a  rail- 
road for  the  killing  of  the  animal,  that  the  road 
could  not  be  properly  fenced,  is  on  the  defend- 
ant.—Cleveland,  C  0.  ft  St.  L.  Ry.  CJo.  T. 
Miller.  40  Ind.  App.  166,  81  N.  E.  617. 

Fob  Cases  noic  Oihkb  States, 

See  41  Gent.  Dio.  B.  B.  H  1570-1695. 
See,  also,  S3  Cyc  pp.  1278-1283. 

S442.  —  Admissllilllty  of  eTidenoa. 

Expert  testimony,  see  Evidence,  S|  513,  014, 
527,  553. 

Opinion  evidence,  see  Evidence,     474,  474^, 
483. 

Relevancy  of  evidence  to  show  value  of  animals. 

see  Evidence,  S  113. 
Ites  gestsc,  see  Evidence.  S  121. 
Scope  of  evidence  in  rebuttal,  see  Teiax^  |  CSt. 

Ca]    (8np.  1873) 

In  a  suit  against  a  railroad  company  to  re- 
cover for  stock  killed,  evidence  that  after  the 
Idlling  the  company  repaired  and  built  a  fence 
at  the  point  where  the  injury  occurred  is  ad- 
missible for  the  purpose  of  showing  that  the 
company  r^arded  the  place  as  one  which  might 
be  legally  fenced.— Toledo,  W.  ft  W.  By.  <3o.  v. 
Owen,  43  Ind.  405. 

[b]    (Sap.  1890) 

Bev,  St  1888,  9  4008a,  requires  all  rail- 
road companies,  to  fence  their  tracks,  and  main- 
tain cattle  guards  at  crossings,  in  default  where- 
of they  shall  be  liable  for  all  damage  done  to 
stock  upon  the  track.  Held  that,  in  a  suit  for 
horses  killed  by  getting  upon  defendant's  track 
at  a  crossing  where  no  guard  was  maintained, 
the  evidence  of  a  witness  that,  in  bis  opinion, 
a  guard  could  not  be  maintained  there  without 
endangering  defendant's  employ^,  was  properly 
excluded.— Chicago  ft  E.  I.  B.  Co.  t.  Modesltt. 
124  Ind.  212,  24  N.  E.  980. 
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[0]    (Ap*.  1891) 

If,  four  months  before  the  alleged  injary 
caaeed  to  plalatifTa  horse  by  baring  his  foot 
caught  iu  defendant's  railroad  crossing,  a  horse 
of  J.  got  his  foot  fast  in  the  space,  and,  a  year 
before,  a  horse  of  'M.  got  his  foot  fast  therein, 
the  jury  could  consider  these  facts  in  determin- 
ing whether  defendant  had  notice  of  the  condi- 
tion of  thp  crossing  prior  to  the  alleged  injury. 
—Toledo,  St  U  &  E.  G.  R.  Co.  T.  MUligan.  2 
Ind.  App.  S78,  28  N.  B.  1019. 

[d]  (AVP.1M) 

In  an  action  afainst  a  railroad  company 
for  the  killing  of  cattle  by  defendant's  train, 
where  defendant  eongbt  to  show  that  the  ani- 
mals were  killed  at  a  highway  crossing,  plain- 
tiff had  the  right  to  prove  that  there  were  cat- 
tle tracks  along  the  railroad  near  the  point 
where  plaintiff  claimed  his  cattle  were  killed, 
without  proof  that  the  tracks  were  made  by  the 
animals  actually  killed.— Ohio  &  M.  Ry.  Go.  T. 
Wrape,  4  Ind.  App.  108.  30  N.  E.  427. 

[•]    (Avp.  UH) 

In  an  action  against  a  lallroad  company  to 
recover  the  value  of  a  horse  killed,  based  on 
the  allegations  that  it  had  entered  on  the  track 
at  a  point  when  it  was  not  securely  fenced,  the 
defense  was  that  the  company  could  not  safety 
maintain  fence  or  cattle  guards  at  that  pcrint 
Defendant  asked  a  witness  if  be  had  noticed 
any  incidents  of  danger  that  had  threatened  the 
employ^  of  the  company  in  passing  where  the 
cattle  guard  was  located,  to  which  the  court 
sustained  an  objection.  Defendant  then  offered 
to  prove  by  said  wituMS  that,  when  a  cattle 
guard  did  exist  at  that  point,  the  employ^  of 
the  company  In  passing  there  fell  Into  it  and 
were  injured.  Held,  that  the  gnestlon  asked  for 
the  opinion  of  the  witness  on  two  distinct  mat- 
ters—that of  danger  and  that  of  menace— and 
the  offer  was  objectionable  because  it  did  not 
appear  that  the  injnry  occurred  whge  the  em- 
ployft  were  in  the  discharge  of  their  duties, — 
Cleveland.  C,  C.  &  St.  L.  Ry.  Co.  v.  De  Bolt, 
37  N.  B.  737,  10  Ind.  App.  174. 

la  (App.  1894) 
In  an  action  to  recover  for  injuries  to 
stock  caused  by  the  maintenance  of  defective 
track  guards,  it  appeared  that  the  guard  in  con* 
troversy  was  a  metal  surface  guard,  that  all  the 
guards  along  the  track  were  similar  in  mate- 
rial and  construction,  and  it  was  not  claimed 
that  they  were  out  of  repair.  ifcW,  that  wit- 
nesses could  testify  that  they  had  seen  stock 
walk  over  a  guard  some  three  or  four  miles  dis- 
tant from  the  one  In  controversy.— New  Yorlc, 
C.  &  St  L.  R.  Go.  V.  Zumbaugh,  11  Ind.  App. 
107.  38  N.  E.  S31. 

roB  Oases  fboh  Othbb  States, 

See  41  Cent.  Dig.  R.  R.  |i  1506-1607. 
See,  also,  33  Cyc.  pp.  128^-1200. 

f443.         Svttoiemor  of  erldeaoe. 

As  to  ownership  and  operation  of  road,  see 
ante,  {  272. 


W    (8bp*  1877) 

In  an  action  against  a  railroad  company 
for  injury  to  a  horse,  it  appeared  that  the  hone 
went  on  the  track  at  a  highway  crossing  a  short 
distance  ahead  of  the  train ;  that  it  ran  on  the 
track  in  front  of  the  train,  and  at  greater  speed 
than  the  train  was  moving;  that  it  stumbled 
on  a  culvert  and  fell,  and  immediately  got  ap 
and  ran  in  front  of  the  train  on  the  track  tor 
some  distance,  then  left  the  track  and  disap- 
peared; that  the  ground  was  such  that  it  coold 
have  left  the  track  at  any  time;  and  that  tiie 
speed  of  the  train  was  slackened,  the  bell  nii^, 
and  the  whistle  blown.  Held,  that  the  faou 
failed  to  show  negligence  of  defendant's  em- 
pIoyte.-Oincianati,  H.  &  L  B.  Co.  v.  Bartlett, 
58  Ind.  572. 

[bl    tS*P>  1878) 

In  an  action  against  a  railway  company 
for  killing  live  stock,  proof  that  tbe  stock  bad 
entered  upon  the  track  over  a  line  of  fnice  diat 
was  not  such  as  good  husbandmen  nanally  keep^ 
and  was  generally  insecure,  obviates  tbe  neces- 
sity of  showing  that  the  particular  part  over 
which  the  stock  passed  was  insecnre.— I«niB- 
ville.  N.  A.  ft  a  Ry.  Co.  V.  Spain,  61Ind.  46(1 

[c]  Direct  evidence  that  tiie  animals  were  kOt 
ed  by  defendant's  ous  Is  nnnecessary.  It  b^ng 
sufficient  to  show  clrciimstancea  firam  whidi 
that  fact  may  be  fairly  and  jnstl7  Inferred,  in 
an  action  against  a  r^lro^  company  for  kill- 
ing stock.— (Sup.  188^  Indianapolis,  P.  ft  (1 
Ry.  Co.  v.  Thomas,  84  Ind.  194;  (1884)  White- 
water R.  Go.  t.  Bridgett.  94  Ind.  218. 

Id]     (Sup.  18S2) 

In  an  action  for  the  killing  of  Uve  stock 
on  the  line  of  a  railroad  at  points  where  the 
road  was  not  fenced,  as  required  by  Rev.  St. 
1881,  S  4025,  evidence  held  sufficient  to  jastifj 
a  verdict  in  fevor  of  the  plaintiff.— Lonisrille, 
N.  A.  ft  a  Ry.  Co.  V.  Hagen,  87  Ind.  30. 

[e]  (SVP.US3) 

In  an  action  against  a  railroad  company 
tot  killlDg  a  mare,  there  was  evidence  that  she 
was  Injured  by  a  moving  &eight  train;  that 
when  first  seen  after  the  injury  she  was  lying 
near  the  track  about  20  feet  weat  of  a  road 
crossing;  that  sb^  with  a  number  of  other 
horses,  was  mnnlng  on  the  highway  In  the  di- 
rection of  the  railroad  as  die  train  was  ap- 
proaching and  crossing  such  road;  and  tiiat  she 
ran  against  one  of  the  cars  as  It  was  ero^ng 
the  road  and  was  thrown  or  carried  in  the  di- 
rection of  tiie  place  where  she  was  foond. 
There  was  also  evidence  that  tiiere  was  an 
opening  In  the  fence  next  to  Uie  railroad  throng 
which  the  horses  as  they  approached  the  passiu 
train  entered;  that  the  mare  reodved  the  injnry 
after  leaving  such  highway;  and  that  the  opo- 
ing  in  the  fence  was  made  some  time  befom 
such  injury  by  defendant's  employAu 
that  the  evidence  supported  a  verdict  for  plain- 
tiff.-Terre  Haute  ft  I.  R.  Co.  v.  Penn,  90  Ind. 
284. 
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in    (Sop.  1884) 

In  an  action  against  a  railroad  company 
for  the  kilUog  of  a  horse,  evidence  considered, 
and  held  that  the  railroad  could  not  have  been 
fenced  at  the  place  where  the  horse  went  on 
the  tracks,  without  materially  interfering  with 
the  baalness  of  the  company  and  the  conveni- 
ence of  the  public— ElvansTille  &  T.  H.  Bj.  Co. 
V.  WlUis,  03  Ind.  507. 

[(]    (Sap.  1884) 

In  an  action  to  recover  the  value  of  an 
animal  killed  b7  a  train,  it  Is  not  necessarr 
that  it  ahonld  be  proved  by  an  eyewitnem  that 
the  animal  was  atmck  by  a  train,  but  It  Is  snf- 
fident  if  facts  are  shown  from  which  the  jury 
may  reasonably  Infer  that  the  animal  was  so 
itmck.— Idke  Brie  &  W.  R7<  Co.  t.  Parker,  94 
Ind.  91. 

[b]    {Sap.  1S84) 

Evidence  in  an  action  agialnst  a  railway 
company  for  the  killing  of  animals  by  a  train 
examined,  and  held  to  ehow  that  the  animals 
entered  the  track  and  were  killed  at  a  point 
where  it  was  the  duty  of  the  company  to  fence 
its  track,  and  that  it  failed  to  do  so.— Louisville, 
N.  A.  &  C.  Ry.  Co.  v.  Shanklin,  94  Ind.  297, 
afBrmed  Same  t.  Pizley,  Id.  608. 

ni  (8«p.  18M) 
In  an  action  against  a  railroad  company 
for  killing  cattle*  the  .evidence  showed  that  the 
cattle  were  killed  on  the  miUii  track  at  a  sta- 
tion immediately  oppodte  a  grain  elevator;  that 
at  this  point  there  was  a  side  track  nsed  for 
frright  cars  lor  zecelTtng  and  nnloading  freight. 
There  was  no  testimony  directly  showing  at 
what  point  the  cattle  came  on  the  track,  but  it 
did  dearly  show  that  on  one  ride  of  the  tracks 
Oiere  was  a  secure  fence,  and  that  on  the  other 
side  there  was  a  steep  embankment,  down  which 
the  cattle  would  not  go.  The  inference  from 
the  evidence  was  that  the  cattle  entered  on  the 
track  at  a  place  where  It  would  interfere  with 
the  company's  business  In  handling  cars,  or  in 
receiving  freight  or  at  a  place  where  it  would 
endanger  the  lives  of  Its  employes  to  have  plac- 
ed cattle  guards.  HeVi  fnsuffident  to  show  that 
the  cattle  passed  on  the  track  at  a  place  where 
it  was  the  duty  of  the  company  to  fence.— Lake 
Erie  &  W.  Ry.  Co.  v,  Eneadle,  94  Ind.  464. 

Ul  (Sup.  1884) 
In  an  action  against  a  railroad  company 
for  the  killing  of  a  cow,  it  appeared  that  plain- 
tiff's pasture  was  on  the  north  side  of  defend- 
ant's track,  and  that  a  gate  leading  to  the  track 
had  been  left  or  had  blown  open  and  that  the 
cow  came  through  it.  There  was  no  evidence 
as  to  whether  the  fence  along  the  pasture  form- 
ed port  of  defendant's  line  of  fence,  but  there 
was  evidence  that  on  the  other  side  of  the  track 
there  was  no  fence.  Held,  that  a  verdict  for 
plaintiff  would  not  be  disturbed. — Louisville,  N. 
A.  ft  C.  Ry.  Co.  V.  ZInk,  96  Ind.  84S. 

[k]   (Asp.  1884) 

In  an  action  for  Injuries  to  plaintiff's  cat- 
tle at  a  point  on  defendant's  railroad,  evidence 


considered,  and  held  sufficient  to  support  the 
verdict  that  the  cattle  guard  where  the  cattle 
entered  upon  the  roadway  was  not  so  located 
as  to  securely  fence  the  track.— Ft.  Wayne,  C. 
ft  L.  B.  Co.  V.  Herhold,  90  Ind.  91. 

[1]  (Sup.  18K) 
The  fact  that  the  day  before  a  horse  was 
killed  on  a  railroad  he  was  seen  feeding  in  a 
pasture  by  the  side  of  the  railroad  near  where 
the  next  morning  he  was  found  dead,  with  a 
large  scar  on  one  side,  and  otherwise ,  badly 
bruised,  that  his  tracks  were  found  on  one  side 
of  and  on  the  track,  and  that  in  attempting  to 
cross  he  had  been  knocked  off,  was  suffident 
evidence  that  he  was  killed  by  a  passing  train. 
—Louisville.  N.  A.  &  C.  Ry.  Co.  v.  Hizon,  101 
Ind.  837. 

tm]    (Sup.  18S9) 

Testimony  of  the  engineer  In  charge  that 
he  did  not  see  the  cow  until  within  about  100 
feet  of  the  crossing,  and  that  he  had  no  inten- 
tion of  running  upon  her,  not  being  contradict- 
ed, and  it  not  appearing  that  the  train  was  be- 
ing run  at  a  dangeroos  rflte  of  speed,  nor  that 
the  crossing  was  such  as  made  It  the  engineer's 
duty  to  look  out  for  animals,  a  complaint  charg- 
ing willful  negligence  is  not  sustained. — In- 
diana, B.  &  W.  Sy.  Co.  T.  Overton,  117  Ind. 
268,  20  N.  E.  147. 

[nl    (App.  1892) 

In  an  action  against  a  railroad  company 
for  Injuring  a  colt  which  strayed  upon  the 
track  through  a  defective  fence,  the  theory  of 
defendant  was  that  the  colt  had  crippled  itself. 
The  engineer  and  brakeman  testified  that  the 
train  did  not  touch  it,  and  that  they  saw  it 
stumble  and  fall.  Plaintiff  testified  that  he 
watched  the  colt  running  down  the  railroad 
near  the  track  until  it  got  behind  aome  com, 
and  that  when  last  seen  by  him  it  was  about 
six  feet  from  the  engine.  One  of  the  colt's  legs 
was  broken,  and  another  cut  off,  a  bone  out  of 
his  leg  was  found  two  or  three  feet  from  the 
track,  and  the  earth  around  the  track  bore 
the  impress  of  the  colt's  feet.  The  course  tak- 
en by  the  colt  was  not  obstructed  except  by  a 
telegraph  pole  and  a  few  rails,  and  the  land, 
was,  in  the  main,  level.  Held,  that  a  verdict 
for  plaintiff  would  not  be  disturbed. — Lake  Erie 
&  W.  B.  Co.  T.  Mattlx.  4  Ind.  App.  176,  30 
N.  E.  811. 

[o]    (App,  1894) 

In  an  action  to  recover  for  stock  killed 
by  reason  of  defective  cattle  guards  along  de- 
fendant's railroad  track,  evidence  as  to  the 
materials  and  constractlon  of  the  fence,  togeth- 
er with  testimony  that  at  different  times  various 
animals  had  crossed  the  guards  without  injury 
and  without  being  forced  over,  supported  a  ver- 
dict that  the  guards  were  insuffident  —  New 
York,  C.  ft  St.  L.  R.  Co.  t.  Zumbaugh,  11  Ind. 
App.  107.  8S  N.  E.  631. 

[p]     (App.  1895) 

In  an  action  against  a  railway  company 
for  injury  to  stock,  due  to  the  insnffidency  of 
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the  risht  of  waj  fencing,  plaintifTB  eridence 
showed  that  two  of  bis  horses,  which  had  es- 
caped into  the  highway  at  night  without  his 
fault,  were  found  on  defendants  right  of  way, 
and  another  in  an  adjoining  field,  cut  and  bruis- 
ed as  if  it  had  passed  through  a  wire  fence; 
that  the  wire  fmcing  was  in  good  order,  except 
in  one  place,  near  where  the  latter  horse  was 
found,  where  it  looked  as  if  the  horse  had  brok- 
en through  it;  that  within  the  right  of  way, 
near  the  cattle  guard,  which  was  a  "surface 
guard,"  were  tracks  of  horses,  but  there  were 
no  indications  that  the  horses,  which  were  not 
"breachy,"  had  jumped  the  guard,  tfrfd,  that 
the  evidence  would  warrant  a  finding  that  the 
guard  was  defective. — Scheerer  v.  Chicago  &  E. 
R.  Co.,  12  Ind.  App.  157,  39  N.  B.  756. 

Va    (Apv.  IKM) 

A  jnry  may  infer,  from  evidence  giving  the 
locality  where  a  hone  was  killed  upon  a  rail- 
road track,  that  sacb  killing  was  within  the 
county  alleged  in  the  complaint,  although  there 
is  no  direct  evidence  of  such  fact— Chicago,  I. 
&  h.  Ry.  Co.  T.  Brovn,  71  N.  K.  908,  33  Ind. 
App.  603. 

Evidence  held  to  sustain  a  finding  by  the 
jury  that  a  horse  killed  by  a  train  of  cars  on 
defendant's  railway  was,  when  he  was  struck 
sod  killed,  npon  the  right  of  way  at  a  point 
where  defendant  had  the  right  to  fence  the 
same,  although  his  body  was  fonnd  upon  a 
highway  crossing.— Id. 

W    (App.  1907) 

Under  Bums'  Ann.  St.  1894,  |  6313,  pro- 
viding that  whenever  any  animal  is  killed  by  a 
railroad  the  owner  may  file  his  complaint  be- 
fore a  justice  of  the  peace  of  the  county  in 
which  the  killing  occurred,  evidence  in  an  ac- 
tion against  a  railroad  for  the  killing  of  an 
animal,  that  tbe  aoimal  went  on  the  track  at 
a  point  where  the  track  was  not  fenced,  and 
was  struck  and  killed,  was  sufficient  to  estab- 
lish defendant's  liability.— Cleveland,  C,  C.  & 
St.  L.  Ry.  Co.  T.  Miller,  40  Ind.  App.  165,  81 
N.  E.  517. 

In  an  action  against  a  railroad  for  the 
killing  of  plaintiff's  mule,  evidence  held  suffi- 
cient to  show  that  the  place  where  the  mule 
was  killed  was  in  a  certain  county.- Id. 

M    (App.  1908) 

Evidence  held  sufficient  to  support  a  find- 
ing that  the  place  where  animals  injured  or 
killed  entered  defendant's  right  of  way  was  not 
securely  fenced,  and  that  they  were  killed  or 
injured  by  an  actual  collision  with  a  locomotive 
or  cars  owned  or  operated  by  defendant. — Cen- 
tral Indiana  Ry.  Co.  t.  Smith,  42  Ind.  App. 
365,  85  N.  E.  26. 

It  is  necessary  to  a  recovery  under  Bums' 
Ann,  St.  1901.  H  5312,  5318  (Acts  1877,  p.  61. 
c.  30),  that  the  evidence  show  diat  the  place 
where  the  animals  entered  upon  defendant's 
light  of  way  was  not  securely  fenced,  and  that 
the  animals  were  killed  or  Injured  by  an  ac- 


tual collision  with  a  locomotive  or  can  owned 
or  operated  by  defendant— Id. 

[t]  {APP.1W9) 

Evidence  in  action  fbr  daiiiag«  to  hone 
and  buggy  snstained  in  ezoaidng  acddat  Md 
to  snpport  verdict  for  plaintiff.— Cleveland,  C 
C.  &  St  L.  Ry.  Co.  T.  Cyr,  4S  Ind.  App.  19^ 
86  N.  E.  868. 

Fob  Cases  fbok  Otiieb  States. 

Sm  41  CkKT.  Dig.  R.  EL  H  1606-1620: 
See,  also,  38  Oyc.  pp.  1290-1289. 

§444.  —  DanucM. 

[K]  (8vp.l8n) 
The  owner  of  an  animal  killed  by  a  loco- 
motive at  a  point  on  a  nUroad  wtiere  the  road 
is  not  fenced  may  abandon  the  animal,  and  the 
rallHmd  company  will  be  liable  for  tlie  value  of 
the  animal  when  injured.— Ohio  &  M.  R.  Co.  v. 
Hays,  3.1  Ind.  173. 

Cb]    (flop.  1888) 

In  an  action  for  damages  against  a  rail- 
road for  killing  the  cattle  of  plaintiff,  which 
got  on  the  track  throngb  the  failure  of  defend- 
ant to  build  a  cattle  guard  as  agned,  the  meas- 
ure of  damages  is  tbe  value  of  the  cattle,  and 
not  the  cost  of  erecting  and  maintaining  the 
cattle  guards.— Chicago  &  A.  Ry.  Co.  t.  Barnes, 
116  Ind.  126,  18  N.  EL  459. 

tc]    (App.  1895) 

Under  Rev.  St.  1894,  %  5312  (Rev.  St 
1881,  S  4025),  providing  that  a  railroad  shall 
be  liable  tot  stock  killed  or  injured  by  its  trains, 
and  Rev.  St  1894,  S  5316  (Rev.  St  1881.  f  4020), 
providing  that  tbe  court  or  jury  shall  give  jadg- 
ment  for  tbe  value  of  animals  killed  or  the  in- 
jury done,  interest  on  the  value  of  tbe  animals 
killed  or  on  tbe  amount  of  the  injury  from  the 
date  of  tbe  accident  cannot  be  allowed. — New 
York.  C.  &  St  U  R.  Co.  v.  Zumbau^,  12  ind. 
App.  272,  39  N.  B.  105& 

Fob  Cases  reoii  Other  States, 

6eb  41  Gbkt.  Dia.  B.  R.  SS  1621-1626. 
See,  also,  33  Cye.  pp.  1299-1302. 

8  446.    QvaatlMU  for  Jury. 

Instructions  invading  province  of  jury,  see 
Tbial,  i  191. 

[K]    (8ap.  1872) 

In  an  action  against  a  railroad  company 
for  tbe  killing  of  cattle,  the  question  whether 
tlie  company  has  securely  fenced  the  tnck  is  a 
question  of  fact  for  tbe  jury. — Toledo,  Wahtsh 
&  W.  Ry.  Co.  V.  Cory,  39  Ind.  21& 

[b]     (Sup.  188«) 

An  interrogatory  asking  the  jury  If  a  rail- 
road could  have  lawfully  fenced  its  track  at  a 
certain  point  calls  on  the  jury  to  decide  a  ques- 
tion of  law  and  not  of  fact,  and  is  improper- 
Louisville.  N.  A.  &  C.  Ry.  Co.  v.  Worley,  7  N. 
E.  215,  107  Ind.  .320. 
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[e]  {8«p.l888> 

Where  it  is  not  shown  that  the  engineer  of 
a  train  saw  an  animal  apoo  the  track,  it  cannot 
be  said  as  a  matter  of  law  ttiat  be  was  negli- 
geat  because  he  did  not  heed  gestures  and  mo- 
tions made  by  men  along  the  trade. — Denniss 
T.  LouisTille.  N.  A.  &  C  Ry.  Co.,  18  N.  E. 
179,  116  Ind.  42,  1  Ll  B.  A.  448. 

[d]    <App.  1891) 

Whether  a  railroad  company  Is  or  is  not 
obliged  to  fence  its  road  under  the  statate  at  a 
given  point  is  a  question  of  law,  and  not  fact 
— JeffersoDTille,  M.  &  I.  R.  Co.  t.  Peters,  27  N. 
B.  290,  1  Ind.  App.  68. 

M     (App.  1891) 

In  an  action  against  a  nUlroad  company 
for  wfUfnIl7  killing  paintifPs  cow,  the  engineer 
testified  that  he  did  not  see  the  cow  on  the 
track  until  he  was  too  close  to  stop  his  engine ; 
that  he  tried  to  stop ;  and  that  he  had  no  inten- 
tion of  striking  her.  A  witness  for  plaintiff 
testified  that  the  tz^n  came  almost  to  a  stop 
about  1,000  feet  from  where  the  cow  was  stand- 
ins;  that  the  track  was  straight  and  she  could 
have  been  seen  by  the  engineer;  that  the  train 
started  up  and  increased  its  speed  to  30  miles 
an  hour,  until  it  struck  the  cow,  and  then  slow- 
ed up;  that  the  engineer  was  looking  towards 
the  cow  all  the  time;  and  that  no  dgnal  was 
siTen  or  attempt  maide  to  frighten  her  from 
the  tzack  HOd,  that  it  was  for  the  Jury  to 
say  whether  the  faijuiy  was  wfllfuL.— Overton  v. 
Indiana,  B.  &  W.  Ry.  Co.,  1  Ind.  App.  4S6,  27 
N.  E.661. 

in     (App.  1891) 

Where  the  evidence  is  conflicting  as  to 
whether  a  fence  coald  have  been  maintained 
without  danger  to  employ^  the  question  of  the 
duty  to  fence  is  for  the  jury. — Pennsylvania  Co. 
V.  Undley,  2  Ind.  App.  Ill,  28  N.  E.  106. 

M     (App.  1891) 

Whether  a  railroad  company  is  obliged 
to  fence  its  rosd  at  a  given  point  is  a  question 
of  law.— Stewart  v.  Pennsylvania  Co.,  2  Ind. 
App.  142,  28  N.  E.  211,  50  Am.  St.  Rep.  231. 

[bl    (App.  1S9!) 

Tbe  question  as  to  whether  the  omission 
to  give  the  statutory  signals  at  a  highwsy  cross- 
ing caused  the  injury  to  plaintiff's  horse,  which 
bad  escaped  from  his  inclosure  without  negli- 
gence OD  his  part,  and  wandered  npon  the  croe»- 
ing,  is  one  of  fact  for  the  jury.— Chicago,  St.  L. 
*t  P.  R.  Co.  T.  Feun,  3  Ind.  App.  250,  20  N.  E. 

79a 

[I]    (App.  102) 

Where  the  evidence  ti  conflicting  as  to 
whether  or  not  the  tracks  could  have  been 
fenced  at  the  point  where  the  stock  was  killed, 
it  is  a  nutter  for  the  Jury  to  determine.— Terre 
Haute  &  I.  R,  Co.  t.  Sdiaeffer,  S  Ind.  App.  86. 
31  N.  E.  667. 

U1    (App.  18S2) 

In  an  action  against  a  railroad  company 
for  killing  a  mare  and  colt,  where  the  evidence 


shows  that  there  Is  great  danger  of  collision 
with  animals  at  tbe  place  where  the  accident 
occurred,  and  that  the  erection  of  wing  fences 
and  cattle  guards  would  only  slightly  increase 
the  danger  to  trainmen,  the  court  cannot  say. 
as  a  matter  of  law,  that  defendant  is  not  re- 
quired to  fence  its  track.— Toledo,  St.  L.  &  K. 
C.  R.  Co.  T.  Woody,  5  Ind.  App.  331,  30  N.  E. 
1000. 

[k]    (App.  1S92) 

Where,  in  an  action  against  a  railroad 
company  for  killing  stock,  it  appeared  tliat  the 
animal  was  killed  without  any  fault  or  negli- 
gence OD  plaintiff's  part,  and  that  defendant's 
train  was  running  at  the  time  at  a  greater 
rate  of  speed  than  allowed  by  a  city  ordinance 
applicable  to  the  place  where  the  animal  was 
killed,  that  tbe  bell  was  not  rung  while  passing 
over  a  street,  it  was  a  question  for  the  jury 
whether  the  railroad's  failure  to  ring  the  bell 
or  tbe  rate  of  speed  was  tbe  proximate  cause  of 
the  injury.— Ohio  &  M.  Ry.  Co.  y.  Craycraft, 
32  N.  E.  297,  5  Ind.  App.  835. 

[II  (Snp.  1907) 
Evidence  that  an  engineer,  while  mnning 
25  or  30  miles  an  hour,  might  have  seen  cattle 
on  the  track  for  a  distance  of  800  feet,  and  did 
see  them  400  feet  from  the  point  where  they 
were  stmck.  blew  the  'whistle,  gave  the  usual 
signal  for  animals  on  the  track,  hut  failed  to 
check  the  train  until  they  were  struck,  did  not 
constitute  negligence  as  a  matter  of  law.— Chi- 
cago, I.  &  Ii.  Ry.  Co.  T.  Ramsey,  168  Ind.  380, 
81  N.  B.  79,  120  Am.  St.  Rep.  379. 

[m]    (App.  1909) 

Where  plaintiff,  whose  horse  and  bn^y 
were  damaged  in  a  crossing  accident,  checked 
his  horse  as  he  approached  the  crossing,  and 
looked  and  listened,  and  continued  to  look  and 
listen  until  he  had  driven  upon  the  right  of 
way,  when,  as  soon  as  he  was  past  an  embaok- 
ment,  he  saw  a  train,  and  bis  horse  became 
frightened,  and  be  was  unable  to  stop  It  before 
it  reached  the  track,  and  the  signals  required 
on  approaching  a  crossing  bad  not  been  given 
for  the  crossing  or  one  above  it,  whether  plain- 
tiff's conduct  was  that  of  a  reasonably  prudent 
person  was  for  the  jury,— Cleveland,  C,  C.  & 
St.  L.  Ry.  Co.  Cyr,  43  Ind.  App.  19,  86  X. 
E.  868. 

A  failure  to  look  or  listen  at  any  point 
where  the  approach  of  a  train  could  have  been 
seen  or  heard  does  not  necessarily  preclude  a 
recovery  for  damage  to  a  horse  sustained  in 
a  collision  with  it,  but  it  is  for  the  jury  wheth- 
er due  care  required  the  driver  to  look  and  lis- 
ten at  a  particular  place. — Id. 

in]    (App.  1609) 

Whether  a  railroad  ts  exempt  from  fenc- 
ing its  track  is  ordinarily  a  mixed  que»tioD  of 
fact  and  law,  the  question  being  for  tbe  jury  if 
a  fence  would  but  slightly  increase  the  danger 
to  trainmen ;  and  where  evidence  was  conflict- 
ing as  to  whether  the  place  where  a  horse  went 
on  the  track  was  within  the  station  grounds. 
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as  well  as  upon  the  extent  to  which  a  fence 
there  would  increase  the  danger  to  employ^i 
the  qnestioQ  was  for  the  jury  under  proper  in- 
Btructions.— Baltimore  &  O.  S.  W.  R.  Co.  t. 
Dickey,  43  Ind.  App.  509,  87  N.  E.  1047. 

Fob  Cases  fboh  Otheh  States, 

See  41  Cent.  Dig.  R.  R.  ||  1627-1641. 
See,  also.  33  Cyc.  pp.  1303-1311. 

f  447.  —  Instruetlona. 

Assumption  by  judje  as  to  facts,  se«  Tbial,  } 
101. 

[a]  (8VP.U8&) 

In  an  action  against  a  nllToad  compan; 
for  killing  stock,  the  complaint  alleged  that  the 
fence  took  fire,  and  that  the  servants  of  the 
companr,  in  eztlngQlebing  it,  threw  down  a  gap 
In  the  fence  and  left  it  open.  Held,  that  an 
instruction  that  the  tact  that  hands  of  the 
company  had  notice  of  the  defect  would  not 
bind  the  company  was  properly  refused.— In- 
dianapolis, P.  &  C.  R.  Co.  T.  Tmitt,  24  Ind. 
162. 

[b]  (Svp.  1870) 

In  an  action  against  a  railroad  company 
to  recover  damages  for  the  killing  of  stock  by  a 
passing  train,  the  court  instructed  tbe  jury, 
first,  that,  to  enable  a  person  to  recover  under 
said  statute,  be  must  show  that  the  place  where 
the  animal  went  upon  the  railroad  was  at  a 
point  where  the  railroad  company  was  bound 
to  fence  the  road,  and  that  the  road  was  not 
fenced  at  said  point,  or  that  the  company  was 
bound  to  maintain  a  cattle  guard  at  said  place, 
and  that  such  guard  was  not  in  proper  condi- 
tion to  keep  stock  off  the  railroad  ;  second,  that 
said  Rtatute  does  not  apply  to  the  crossing  of 
a  public  street  or  alley  in  a  city,  or  a  place 
within  a  city  where  from  the  necessary  use  of 
the  grounds,  it  would  be  unlawful  or  unreason- 
able to  require  the  railroad  company  to  main- 
tain a  fence:  third,  that  a  railroad  company  is 
not  bound  under  said  statute  to  erect  and  main- 
tain cattle  guards  at  the  crossint^s  of  public 
streets  and  alleys  within  the  corporate  limits 
of  a  city,  or  to  fence  the  lots  lying  on  either 
side  of  the  railroad  track  between  such  cross- 
ings, but  beyond  such  crossings  tbe  company  ia 
bound  to  maintain  fences  and  guards  the  same 
as  outside  the  corporation.  Held,  that  the  de- 
fendant could  not  complain  of  these  instruc- 
tions.—JefEersonville,  M.  &  I.  R.  Co.  V.  Park- 
hurst,  84  Ind,  601. 

[C]    (Sap.  1876) 

On  tbe  trial  of  a  statutory  action  for  kill- 
ing stock,  instructions  to  the  jury,  applicable 
only  to  an  action  therefor  at  common  law,  are 
erroneous. — Jeffersonville,  M.  &  I.  R.  Co.  t. 
Lyon,  55  Ind.  477. 

[d]    (Sap.  1S78) 

In  an  action  against  a  railroad  company, 
under  tbe  statute,  for  negligently  killing  stock, 
a  charge  that  to  constitnte  negligence  on  the 
part  of  the  plaintiff,  and  to  prevent  his  recov- 


ery, he  must  have  "knowingly  suffered  hit  sto<^ 
to  habitually  mn  at  large  in  the  inunediate 
vicinity  where  they  were  killed,"  and  that  If 
plaintiff  was  guilty  of  such  negligence  be  "can- 
not recover,  although  he  may  have  been  guilty 
of  less  negligence  than  the  company's  servants," 
was  erroneous.— Jeffenonville,  M.  ft  L  B.  Co.  v. 
Foster,  63  Ind.  842. 

{•]     (Sap.  18S4) 

An  instruction,  in  an  action  nsainst  a  rail* 
road  company  for  killing  stock  on  Its  tra^ 
that  the  company  was  not  bound  to  maintain  a 
fence  at  the  pluie  where  the  stock  entered  on 
the  track,  unless  it  could  do  so  without  inter* 
feiing  with  the  rights  of  the  pnbllc  or  with  the 
free  ose  of  the  property  bel<mgii«  to  private 
individuals  or  its  own  property,  was  as  favof 
able  to  the  company  as  it  had  a  right  to  ask.— 
Looisvllle,  N.  A.  ft  a  Ry.  Co.  t.  White,  94 
Ind.  257. 

m  (Sup.  1884) 
In  an  action  against  a  railroad  company 
under  Rev.  St  1881,  art  4,  c.  38,  relating  to 
tbe  fencing  of  railroad  tracks  for  the  killing  of 
an  animal  on  the  track,  an  instruction  that,  if 
the  animal  was  killed  at  a  point  where  the  com- 
pany should  bare  but  did  not  maintain  a  fenc«^ 
tbe  company  was  liable,  was  not  erroneoin, 
where  the  ancontradicted  testimony  showed  that 
tbe  animal  was  killed  at  tbe  point  wfaere  be 
entered  on  the  trac^  and  that  he  entered  from 
tbe  grounds  from  which  he  should  have  been 
excluded  by  a  proper  fence. — Louisville,  N.  A 
ft  C.  Ry.  Co.  T.  Porter,  97  Ind.  207. 

[g]  (Sap.  1890) 

At  the  trial  of  an  action  against  a  railroad 
company  for  injuries  to  horses  and  a  wagon  by 
alleged  negligence  of  employes  of  defendant  in 
running  Its  train,  defendant  requested  an  in- 
struction that  such  train  "running  20,  30,  or 
40  miles  an  hour  constitutes  no  element  of  Di- 
ligence ;  or,  under  the  other  facts  proven,  riiows 
the  defendant  or  its  servants  to  have  been  will- 
fully careless  of  the  consequences  of  such  mn- 
ning."  Seld,  that  this  was  properly  refused 
as  confused  and  misleading,  and  because,  nn- 
der  the  circumstances  of  the  case,  there  wss  do 
question  w'hether  defendant's  servants  were 
guilty  of  willful  conduct,  and  the  question 
whether  the  rate  of  speed  of  the  train  constitnt- 
ed  an  element  of  negligence  was  a  question  of 
fact  for  the  jury.- Louisville,  N.  A.  ft  C  Rj- 
Co.  T.  Stommd,  120  Ind.  36,  26  N.  BL  863. 

[h]  (App.  1892) 

PlaintifTs  mule  was  killed  by  defendant'! 
train  on  a  street  crossing  in  a  city  at  a  point 
where  the  street  was  unimproved,  and  there 
was  some  evidence  that  plaintifF  at  times  al- 
lowed bis  mule  to  pasture  on  the  common  near 
tbe  track  where  It  was  killed,  but  at  the  time 
in  question  the  proof  waa  clear  that  the  jonif 
was  not  there  with  plaintUPs  consent,  but  bad 
escaped  from  tbe  stable,  in  which  it  bad  been 
carefully  fastened.  It  also  appeared  tbat  de- 
fendant waa  guilty  of  negligence  in  nmoing  its 


This  Dicent  !■  aompUed  oa  the  Ker-N«mb«r  System.  Fiw  eq^laMtion,      page  UL 


Digitized  by 


Google 


{  448         [8In«.X)ls.-P«ca7Ul         BAILBOADS,  X  (H), 


train  faster  than  the  rata  prescribed  bj  an  or- 
dinance of  the  dty,  ai^  that  tlie  bell  on  the  en- 
gine waa  not  mug,  aa  leqnlred  by  the  same  or- 
dinance. BM,  that  the  court  properly  refused 
to  fnsbnct  the  Jury  tliat,  if  plaintifE  permitted 
his  mnle  haUtoally  to  mn  at  large  in  the  Imme- 
diate Tidnity  of  the  i^use  where  it  waa  killed, 
he  was  not  free  from  negligence,  and  could  not 
recorar.— Ohio  ft  Bl.  By.  Co.  T.  Craycraft^  6 
Ind.  App.  335,  82  N.  B.  297. 

Foa  Gases  vbou  Otexb  States, 

See  41  OBNT.  I>IQ.  B.  R.  H  1642-1660. 
See.  also,  83  Cyc  pp.  1812-1320. 

1448.           TerdlAt  amd  flsdlw 

FaOnre  to  answer  intemcatoxies  or  make  find- 
ings, see  Tbxai.,  I  356. 

Qnestions  proper  to  be  submitted  by  spedal  in- 
terrogatories, see  Tbial,  |  SCO. 

Sufficiency  of  epedal  findings  in  general,  see 
Tbiai.,  I  856. 

[a]  (Sap.  1388) 

In  an  action  against  a  railroad  company 
fbr  killing  stock,  a  finding  that  a  boiae  killed 
went  on  the  track  at  a  point  where  the  track 
could  have  been  fenced,  but  was  not,  cannot  be 
treated  as  a  special  finding  upon  "a  particular 
gneetion  of  fact"  within  the  meaning  of  Ciril 
Code,  and  it  was  not  equivalent  to  a  finding  that 
it  waa  at  a  place  where  the  road  should  have 
been  fenced.— Becbdolt  v.  Grand  Rapids  ft  L  B. 
Co..  IC  K.  E.  686,  113  Ind.  343. 

[b]  (S«».188S) 

A  horse,  which  had  escaped  from  a  securely 
fenced  field  to  a  railroad  track,  waa  overtaken 
in  a  cattle  guard  by  a  train,  and  killed.  The 
engineer,  who  might  have  seen  the  animal  at  a 
distance  of  a  quarter  of  a  mile  before  it  was 
struck,  and  have  stopped  the  train  In  time,  when 
abont  200  yards  from  the  cattle  guard  shut  off 
steam  and  applied  the  brakes.  Signs  and  mo- 
tions were  made  by  men  In  pursuit  of  tiie  horse, 
and  were  seen  by  the  fireman,  but  not  heeded, 
and  the  bell  was  not  rung,  nor  the  wbiatle 
sounded.  There  being  a  special  finding  of  these 
facts,  but  no  finding  that  the  engineer  or  fire- 
man saw  the  horse,  nor  of  the  meaning  and 
diaracter  of  the  gestures,  held,  that  the  company 
was  not  liable.— Dennis  t.  LouisTlUe,  N.  A.  & 
C.  Ry.  Co.,  116  Ind.  42,  18  N.  E.  179,  1  L.  R. 
A.  448. 

[c]  (Sap.  1889) 

A  finding  of  the  court  that  the  animals  en- 
tered on  the  track  at  "b.  cartway  or  private  way 
known  as  *M  Crossing'"  will  be  construed  to 
mean  at  a  "driTeway,"  within  the  meaning  of  the 
statute.- lionlsnlle,  N.  A.  ft  C.  By.  Co.  r. 
EtEler,  110  Ind.  30.  21  N.  B.  466. 

[d]  (Sap.  1889) 

In  an  action  against  a  railway  company  for 
negligentlf  killing  plaintiff's  cow  at  a  highway 
crossing,  the  jury  found  specially  that  the  cow 
escaped,  and  wandered  on  the  track,  on  a  dark 
Dtght,  and  that  defendant's  employ^  made  no 


effort  to  frighten  her  off,  and  did  not  blow  the 
whistle  before  reaching  the  croasing.  The  spe- 
cial verdict  did  not  find  tiiat  the  employ^  knew 
tliat  the  cow  waa  on  or  near  the  tnxk,  end  it 
was  also  silent  aa  to  whetber  tiie  bell  waa  rung, 
or  whether  the  rate  <tf  speed  was  unlawful. 
Rev.  St  1881,  H  40e0,  4/021,  require  locomotive 
wlUstles  to  be  blown  three  times  Immediately  be- 
fore reaching  a  crossing,  and  bells  to  be  rung 
continuously  until  after  it  is  passed,  and  make 
laDroad  companies  liable  for  damages  resulting 
to  any  person  by  failure  to  observe  these  regola- 
timta  ffeld,  that  the  facts  not  found  by  the 
special  verdict  would  be  presumed  in  favor  of 
the  defiendaut,  and  hence  that  the  only  fact  from 
irtiich  nqti^nee  could  be  inferred  waa  the  fail- 
ure to  blow  the  whistie,  and  the  court  could  not 
conclude  that  the  omisalon  caused  the  accident 
— LouisvlUe.  N.  A.  &  O.  By.  Go.  T.  Gxeen.  120 
Ind.  367,  22  N.  B.  827. 

[flj     (App.  1891) 

In  an  action  against  a  railroad  company  for 
killing  a  mule,  the  jury  found  that  the  mule  en- 
tered npoQ  the  railroad  track  through  a  defective 
gate  erected  by  the  company  In  the  fence  incloa- 
ing  its  track  for  the  convenience  of  an  adjacent 
landowner.  Held,  that  the  verdict  was  uncertain 
as  to  whether  there  was  a  farm  croasing  for  the 
convenience  of  said  landowner  at  the  imint 
where  the  gate  was  erected.  In  which  case  the 
company  would  not  be  liable  under  Acta  April  8 
and  13,  1885.— LouIsriUe.  N.  A.  &  C.  Ry.  Co.  T. 
Thomas,  1  Ind.  App.  181,  27  N.  B.  302. 

{f]     (App.  1891) 

Where  the  complaint  alleges  that  plaintiff's 
cow  was  killed  at  a  crossing  where  she  bad  a 
right  to  be,  because  of  the  engineer's  negligent 
failure  to  whistle  when  approaching  the  crossing, 
a  special  verdict,  which  does  not  state  where  the 
cow  was  when  killed,  will  not  support  a  judg- 
ment for  the  plaintiff.— Lake  Shore  ft  M.  S.  Ry. 
Co.  V.  Van  Auken.  1  lud.  App.  492,  27  N.  B. 
119. 

[g]  (App.  1892) 

Where,  in  action  against  a  railroad  com- 
pany for  damages  for  the  killing  of  a  hoise  upon 
the  railroad  track,  there  was  a  verdict  upon  a 
complaint  charging  a  willful  injuring,  and  there 
were  no  Ihtern^toiies  to  the  jury  as  to  the 
question  of  willful  killing,  but  the  interrogatories 
related  wholly  to  the  questions  ot  the  train's 
coming  in  contact  with  the  animal  and  that  of 
diligence  by  the  trainmen  before  the  horse  got  on 
the  track,  there  Is  no  necrasary  conflict  between 
the  general  verdict  and  the  answers  to  the  in- 
terrogatoriei.  so  that  a  motion  for  a  ju^ment 
Hon  obstante  veredicto  was  correctly  overruled.— 
Ft  Wayne.  C.  &  L.  R.  Co.  v.  O'Keefe,  80  N. 
B.  916,  4  Ind.  App.  249. 

[h]  (App.  1892) 

In  an  action  against  a  railroad  company  for 
the  killing  of  plaintiff's  colt,  which  entered  on 
defendant's  right  of  way  at  a  point  east  of  a  wa- 
ter tank,  a  general  verdict  in  plaintiffs  favor  is 
not  so  inconsistent  with  a  special  finding  that 
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the  tnek  west  of  the  water  tank  was  used  for 
public  purposes,  and  not  required  to  be  fenced, 
as  will  authorize  the  general  verdict  to  be  set 
aside.— Chicago  &  B.  R.  Co.  t.  Bnum^n,  6 
Ind.  App.  640,  82  N.  B.  79a 

m  (App.  1892) 
In  an  action  against  a  railroad  compan;  for 
the  killing  of  animals  on  the  track,  a  finding 
that  the  cattle  guard  was  so  deficient  that  an< 
imals  could  walk  over  it  was. to  l>e  construed  as 
having  reference  to  ordinary  animals,  and  show- 
ed that  the  guard  was  insufficient— Wabash  R. 
Co.  r.  Ferris,  32  N.  E.  112,  6  Ind.  App.  30. 

U]  (APP.I8H) 
Under  findings  that  •  certain  portion  • 
main  track  was  "bnt  seldom"  need  for  switch- 
ing purposes,  and  that  it  could  be  fenced  with- 
out interf«4nK  with  the  transaction  of  the  com- 
pany's bodneBR.  it  cannot  be  held,  aa  a  matter 
of  law,  that  the  railroad  company  la  relieved 
from  its  obligation  to  fence  ^at  part  of  the 
road.— Toledo.  St.  L.  ft  K.  C.  R.  Co.  v.  Cupp, 
«  Ind.  App.  244,  36  N.  B.  445. 

A  finding  that  a  certain  portion  of  a 
track  was  "but  seldom"  used  for  switching  pur- 
poses (s  not  unsupported  by  the  evidence,  though 
the  civil  engineer  and  road  master  of  the  rail- 
road company,  who  were  familiar  with  its  basi- 
ness  at  that  point,  testified  that  such  portion 
was  frequently  used  for  switching  purposes, 
where  one  who  was  engaged  in  hauling  freight 
to  and  from  the  company's  cars,  and  was  famil- 
iar with  the  manner  and  place  in  which  cars 
were  handled  and  the  switching  and  making  op 
trains  was  done,  stated  that  nothing  of  the  kind 
was  done  at  the  point  in  question. — Id. 

[k]   (App.  1891) 

A  qtedal  vetdict,  in  an  action  for  kill- 
ing by  a  train  an  unattended  horse  at  a  high- 
way crossing,  while  showing  negligence  by  a 
finding  that  the  statutory  crossing  signal  was  not 
jllTen,  will  not  support  a  recovery,  it  not  he/lag 
found  that  the  negligence  was  the  cause  of  the 
horse's  death.— Louisville,  N.  A  ft  C.  By.  Co. 
r.  Ouster,  15  Ind.  App.  232,  36  N.  E.  290. 

lU    (App.  1896) 

A  special  verdict  that  while  plaintiCTs 
horse  was  hitched  to  the  platform  of  defend- 
ant's depot,  at  the  usual  place  for  unloading 
freight,  a  pile  driver  on  a  passing  car  struck 
and  broke  a  wire  stretched  across  the  track,  18 
feet  above  ground,  thereby  throwing  down 
some  telegraph  poles,  wliich  knocked  over  a 
ladder  and  caused  it  to  fall  on  plaintiffs  horse, 
does  not  show  that  plaintiff  was  free  from  con- 
tributory negligence,  and  hence  is  insufficient  to 
warrant  a  judgment  in  his  favor  for  injury  to 
the  horse.— Hartzell  v.  Louisville,  N.  A.  ft  O. 
Ry.  Co.,  15  Ind.  App.  417,  44  N.  B.  316. 

[m]     (App.  1897) 

Where  the  theory  of  the  complaint  is  that 
defendant  railroad  company  did  not  maintain  a 
fence  along  the  line  of  its  right  of  way,  and,  be* 
cause  of  that  breach  of  duty,  plaintiff's  horse  en- 


tered on  the  track  of  defendant,  and  was  kilted 
by  defendant's  cars,  findings  of  a  special  verdict 
ttiat  the  fence  along  the  right  of  way  was  oat 
of  order,  and  its  conAtIca  was  not  diseorered 
until  10  a.  m.  preceding  the  night  plalntUTa 
horse  got  on  the  track,  do  not  support  a  iodg- 
ment  in  favor  of  plaintiff.— Cleveland,  CCA 
St  L.  Ry.  Co.  V.  Dugan,  48  N.  E.  238.  18  Ind 
App.  435. 

Fob  Cases  fboh  Otheb  States, 
Sbb  41  Cert.  Diq.  R.  R.  |  1661. 
See,  also,  38  Cyc.  pp.  1321-1328. 

1449.    Jttdcment. 

Arrest  o^  see  JuDomffT,  g  263. 
Judgment  in  Justice's  court  as  bar  to  subsequent 
action,  see  JnsncsB  or  tbk  Peace,  |  130. 

Fob  Cases  fbou  Otubb  States, 
See  33  Cyc.  p.  1821. 

1 460.  —  ExMmtlon  aad  «f«voeKemt 
•f  JmdcBseat. 

[a]  (Sup.  18T&) 

A  motion  for  a  writ  provided  for  by  Davii 
Rev.  St.  Supp.  1870,  pp.  415,  416,  5|  5,  6,  to  bt 
directed  to  an  employ^  of  a  railroad  companj, 
against  which  B,  judgment  had  heen  rendered  for 
the  value  of  an  animal  killed,  concluded  with  a 
request  that  the  court  would  "order  said  agent 
to  pay  into  the  clerk's  office  of  said  court  one- 
tialf  of  said  moneys,  or  so  much  thereof  as  will 
pay  the  judgment  and  costs  herein."  No  objec- 
tion was  made  to  the  motion.  Held  tliat,  on  the 
proceedings  under  the  writ,  the  introdnction  of 
the  record  of  the  judgment  in  evidence  could  sot 
be  objected  to  on  the  ground  that  "the  motion 
did  not  show  that  there  was  such  a  judgmmt 
rendered,  or  that  a  transcript  of  it  had  been 
filed  and  recorded  in  the  clerk's  office.*'— L(^ani- 
port,  C.  ft  S.  W.  Ry.  Co.  v.  Byrd,  51  Ind.  525; 
Same  t.  Bowers,  Id.  526. 

[b]  (8vv.  1977) 

Act  March  4,  1863,  |  S,.^to  ptoride  com- 
pensation to  the  owners  of  animals  killed  or  in- 
jured by  the  cars,  locomotive,  or  other  canisge 
of  any  railroad  company"  (1  Rer.  St  18T6,  p. 
751),  provides  that  if  the  action  is  commenced  in 
the  common  pleas  or  circuit  court  of  the  county 
in  which  such  animal  or  animals  axe  killed,  or 
audh  injury  done,  the  court  may  make  a  rule  or 
order  against  the  company's  agent  in  the  county 
to  answer  as  to  his  recdpts  of  its  money.  Sec- 
tion 6  provides  for  the  same  rule  or  order  ia 
cases  where  a  judgment  has  been  lendeTCd  by  a 
justice  of  the  peace.  Bdd  that,  though  the  act 
does  not,  in  egress  terms,  provide  for  such  a 
rule  or  order  In  a  case  where  judgment  has  been 
rendered  tqr  a  Justice,  and  an  appeal  therefran 
results  in  a  judgment  by  the  dicnit  court  against 
the  company,  auch  rule  or  order  is  proper  in 
SQch  case.— Ft.  Wayne,  M.  ft  0.  B.  t. 
Clark,  59  Ind.  191. 

[c]  (Sup.  1878) 

On  a  motion  to  set  a^de  a  notice  of  motiui, 
pursuant  to  Act  Mar<;h  4,  1863  (1  Rev.  St  1876^ 
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p.  751)  S  S,  to  compel  a  certain  officer  of  a  tail' 
way  company  to  pay  into  coart  moneys  coming 
into  his  liaods  on  a  judgment  against  the  com- 
pany for  stock  killed  by  it,  an  objection  "that 
said  notice  la  insufficient"  is  too  vague  and  un- 
certain, in  not  showing  in  what  particular  the 
notice  is  insufficient. — Lonisvitle,  N.  A.  &  C. 
Rj.  Co.  T.  Thompson,  62  Ind.  87. 

In  a  proceeding  under  1  Rev.  St  p.  751,  { 
6,  against  a  railroad  company  for  killing  live 
stock,  to  obtain  an  order  for  the  payment  of 
moneys  oomtbg  into  die  bands  of  its  officers  on 
a  judgment  recovered  against  the  company,  the 
notice  may  be  serred  in  the  manner  authorized 
tgr  1  Rev.  St.  1856,  p.  752,  {  8>  for  the  service 
of  summons  on  a  railroad  company.— Id. 

[d]  (Snp.  1887) 

Though  Rer.  St.  1881,  i  4030,  relating  to 
the  enforcement  of  payment  fbr  animals  killed 
or  Injured  by  railroad  companies,  speak  <tf  the 
pleading  as  filed  by  the  plaintiff  as  a  "motioi^" 
the  sufficiency  of  the  facts  stated  therein  to  con- 
stitute a  cause  of  action  may  be  tested  by  de- 
murrer.—Chicago  &  A.  Ry,  Co.  V.  Summers,  14 
N.  B.  733,  113  Ind.  10.  3  Am.  St  Rep.  616. 

[e]  (App.  1895) 

Under  Rev.  St  1804,  S  5317  (Rev.  St. 
1881,  i  4030),  providing  that  one  obtaining 
judgment  before  a  justice  for  an  animal  killed 
by  the  CRTS  of  a  railway  company,  on  filing  a 
transcript  of  the  judgment  in  the  office  of  the 
clerk  of  the  circnit  court  of  the  county  in  which 
the  animal  was  killed,  may,  on  motion  and  no- 
tice in  the  circuit  court  obtain  a  writ  for  any 
agent  lessee,  or  assignee  of  the  company  to 
answer  on  oath  as  to  the  amount  of  money  in 
bis  bands  belonging  to  such  company,  the  mo- 
tion must  show  that  the  stock  was  killed  in 
the  county  in  which  the  transcript  was  filed, 
and  that  the  judgment  was  entered  of  record. 
—Chicago  &  S.  E.  Ry.  Co.  t.  Adams,  12  lad. 
App.  317,  39  N.  E.  877. 

[f]  (App.  1897) 

Where  an  action  against  a  railroad  company 
for  killing  an  animal  on  the  track  was  brought 
in  the  county  in  which  the  animal  was  killed, 
and  venue  was  afterwards  changed  at  the  in- 
stance of  the  company,  and  judgment  rendered 
against  it  in  another  county,  a  motion  under 
Bums'  Rev.  St  18&4,  S  5316  (Homer's  Rev.  St 
1807,  I  4020),  which  provides  that,  if  the  cause 
be  commenced  in  a  county  where  the  animal  was 
killed,  the  court  may,  on  motion  of  the  plaintiff, 
after  the  rendition  of  judgment,  require  any 
agent  of  the  company  to  appear,  and  disclose  the 
amount  of  its  money  on  hand,  and  make  pay- 
ments therefrom  on  the  judgment,  may  be  made 
before  the  court  which  rendered  the  judgment — 
Chicago  &  S.  E.  Ry.  Co.  T.  Coulter,  48  N.  E, 
386,  IS  Ind.  App.  S12. 

If  the  motion  is  made  at  the  time  of  the 
judgment  and  the  parties  to  the  judgment  ap- 
pear, no  notice  of  the  motion  is  necessary, — Id. 


£s]    (App.  1897) 

Rev.  St.  1894,  S  5317  (Homer's  St  1897,  | 
4030),  provides  that,  on  filing  with  the  clerk  of 
the  circuit  court  the  transcript  of  a  justice's 
judgment  against  a  railroad  company  for  injury 
to  stock,  the  judgment  creditor  may  obtain  the 
process  of  the  court,  on  motion  made  therein,  at 
any  time,  when  notice  of  such  motion  has  been 
served  on  the  company  at  least  10  days  before 
the  first  day  of  the  term  at  which  the  motion  is 
to  be  heard.  Held,  that  failure  to  serve  before 
said  term  would  not  invalidate  the  service,  but 
would  merely  entitle  the  company  to  a  continu- 
ance to  the  next  term.— Chicago  &  S.  E.  Ry.  Co. 
T.  Harris,  46  N.  E.  lOlO,  19  Ind.  App.  137. 

In  a  proceeding  under  Rev.  St  1894,  (  6317 
(Homer's  St  1887,  {  4030),  providing  that  on 
filing  with  the  clerk  of  the  circuit  court  the 
transcript  of  a  justice's  judgment  in  favor  of 
one  whose  stock  has  been  killed  by  the  cars  of  a 
railroad  company,  the  judgment  creditor  may  ob- 
tain a  writ  for  any  agent  of  the  company  to 
answer  as  to  the  amount  of  money  in  his  hands 
belonging  to  said  company,  etc.,  a  motion  aver- 
ring that  the  judgment  was  "for  stock  killed  by 
said  railroad  company,"  instead  of  alleging  that 
the  stock  was  killed  by  the  company's  cars,  is 
sufficient  od  demurrer.— Id. 

The  motion  in  aucfa  proceeding  must  either 
allege  facta  showing  that  the  justice  had  juris- 
diction to  render  such  judgment  or,  as  permit- 
ted by  Rev,  St.  1894,  |  372  (Homer's  St.  1887, 
$  368),  must  aver  generally  that  the  judgment 
was  duly  made.— Id. 

[hi    (App.  1901) 

A  proceeding  in  the  circnit  court  under 
Bums'  Rev.  St.  1804,  S  5317.  prodding  a  meth- 
od for  tfifordng  justices'  judgments  against  tail- 
road  companies  for  injuries  to  animals  on  tracks, 
is  not  an  appeal,  bat  is  an  original  action,  and 
the  oxnplajnt  in  the  proceeding  may  be  tested 
by  a  demurrer.— Caiicago  &  S.  B.  Ry.  Co.  t. 
Adams.  69  N.  £.  1067,  26  Ind.  App.  443. 

A  complaint  in  a  proceeding  in  the  circuit 
court  nnder  Bums'  Rev.  St.  1894,  |  5317,  pro- 
viding a  method  for  enforcing  justices'  judg- 
ments against  railroad  companies  for  injuries 
to  stock,  is  insuffident  on  demurrer  when  It  does 
not  aver  facts  showing  jurisdiction  of  the  jus- 
tice, and  fails  to  allege  generally  that  the  judg- 
ment was  duly  given  as  required  by  section  372, 
Bums'  Rev.  St  1894  (Homer's  Rev.  St.  1807,  I 
368),  regulating  the  pleading  of  judgments  of 
courts  of  special  jurisdictlML. — Id. 

PI  (App.  1901) 
Rev.  St  1881.  8  4026  (Bumi*  Rer.  St  1901. 
S  6313).  fixes  the  venue  <^  an  actitm  against  a 
railroad  for  injuring  or  Idlling  animals  in  t^e 
county  where  the  accident  occurred;  and  sec- 
tion 4030  (section  6317)  provides  that  any  per^ 
son  obtaining  a  judgment  before  a  justice  for 
any  animal  killed  or  injured  by  a  railroad,  on 
filing  a  certified  transcript  of  such  judgment 
with  the  clerk  of  the  circuit  court  of  the  coun- 
ty in  which  such  animal  was  killed  or  injured. 
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shall  be  entitled  to  the  ofder  and  pioeeedii^ 
spedfied  in  the  preceding  section.  Section  4029 
(section  6316)  anthorises  the  issnance  of  a  writ 
on  nidi  a  judgment,  reqalring  any  agent  or  em- 
plojfi  of  the  company  to  make  answer  on  oath 
as  to  the  amount  of  money  in  his  hands  beloo?* 
ing  to  the  company,  and  to  pay  a  certain  part 
thereof  at  certain  times  into  court  for  the  eatls- 
faction  of  such  Judgment  and  costs.  Held,  that 
a  motion  for  tha  collection  of  such  a  Judgment 
which  did  not  show  tliat  the  Judgment  rendered 
was  by  a  Justice  of  the  county  in  which  the  ani- 
mal was  lillied,  or  that  the  transcript  was  Bled 
with  the  cleA  of  the  circuit  court  of  such  coun- 
ty, and  It  not  appearing  from  the  allegation  of 
facts  tliat  the  Justice  had  Jurisdiction  of  the  de- 
fendant, was  demonable  as  not  showing  the 
Justice's  Jurisdiction  of  the  subject-matter  of  the 
ori^nal  actlOD.— Oiicago  ft  S.  EX  By.  Co.  t. 
Browers,  61  N.  E.  958,  27  Ind.  App.  628. 

Under  Bams'  Rev.  St  1901,  H  5316,  S317, 
providing  that  a  person  obtaining  judgment  l)e- 
fore  a  justice  of  the  peace  for  animals  killed  or 
injured  by  a  railway  may  file  a  transcript  In  the 
office  of  the  clerk  of  the  circuit  court  of  the 
county  and  on  entry  thereof  by  the  clerk  may  on 
notice  and  moti<xi  procure  enforcement  of  the 
judgment,  the  motion  In  such  proceeding  may  tw 
tested  by  demurrer.— Id. 

Fob  Cares  fbou  Othcb  States. 
See  41  Cent.  Dia.  R.  R.  {  l&SO, 
See,  also,  33  Oyc  p.  1323. 

i  461.  —  Appeal  mmA  error. 

Appeal  from  justice's  conrt,  see  JuBTicn  OF 

THE  Peace,  |  139. 
Review  of  decisions  of  intermediate  courts,  see 

Appeal  and  Ebbob,  |  32. 

[a]   (Svp.  1880 

An  animal  was  UUed  by  a  freight  train  in 
a  piece  where  the  railroad  company  had  fenced 
the  road,  but  since  the  fencing  a  smaii  town 
lud  liegan  to  grow  up,  though  whether  immedi- 
ately upon  the  line  of  tlie  road  or  at  a  short 
distance  did  not  appear.  A  g^>  in  the  fence, 
through  vhlch  the  animal  escaped,  had  been  left 
open  iQr  somebody.  Held,  tliat  tlilis  evidence  was 
not  sufficient,  on  appeal,  to  authorise  the  su- 
preme court  in  ssying,  in  opposition  to  the  jury 
below,  that  the  company  was  not  in  fault  in  fail- 
ing to  close  the  gap.— Indianapolis  ft  Ol  R.  Co. 
T.  SneltiDg,  16  Ind.  435. 


Cb]  (A»» 

Where,  In  a  suit  against  a  railway  com- 
pany for  killing  stock  on  the  track,  the  defense 
is  that  the  company  was  not  bound  to  maintain 
a  fence  at  the  point  where  the  stod  got  on  the 
track,  Imt  it  Is  shown  in  the  evidence  tliat  this 
point  was  not  within  the  side  track  limits,  and 
it  does  not  appear  clearly  that  a  fence  and  cattle 
guard  at  that  point  would  have  endangered  the 
lives  tii  the  employ^  of  the  road  in  switching, 
a  verdict  for  plaintiff  will  not  be  disturbed,  as 
the  burden  is  on  defendant  to  show  that  it  could 
not  safely  maintain  a  fence  and  cattle  guards 


at  the  pcdnt  In  question.— Indianapolis,  D.  ft  W. 
Ry.  Co.  T.  Clay,  4  Ind.  App.  28%  28  K  E.  567. 
30  N.  B.  916. 

Fob  Cases  raoic  Othkb  States, 

See  41  OfeNx.  Dig.  B.  B.  H  1654r-16Se. 
See,  atoo,  88  Cye.  pp.  1824.  U2C 


(X)  FIRES. 

Danger  from  fire  as  element  of  compensation  for 
property  injured  by  construction  and  ope  ration 
of  railroad,  see  Eminent  Domain,  {  m. 

Liability  of  railroad  company  for  killing  stock 
straying  on  track  after  destruction  of  fence 
by  Are,  see  ante.  1  412. 

(  453.  Care  re^nired  asd  llAbUlty  «i  te 
Ares  la  KOBeraL 

M  (flvp-isog) 

A  railroad  company  is  not  required  to  kmf 
a  watclunan  stationed  to  protect  adjoining  prop- 
erty and  extinguish  any  fire  that  may  be  kindled 
by  unavoidable  acddent.— Indianapolis  ft  C.  B. 
Co.  T.  Paramore,  81  Ind.  143;  Sanw  t.  Stai^ 
Id.  149v 

Cb]     <Sdp.  1874) 

In  a  suit  against  a  railroad  company  for 
negligently  setting  fire  to  fences,  etc.,  adjoining 
the  track,  by  spadu  <tf  fire  from  a  locomotive, 
it  is  not  error  to  instruct  the  Jury  that  the  rsD- 
road  company  must  use  their  property  so  a» 
not  to  injure  others,  and,  if  such  precaution  ii 
used,  it  will  not  be  liable ;  and,  to  use  audi 
precaution,  the  railroad  company  must  provide 
proper  spark  arresters,  the  best  of  such  as  an 
approved  by  use,  and  take  such  reasonable  pre- 
cautions with  the  track  as  will  tend  to  prevoit 
such  injuries.— Toledo,  W.  ft  W.  By.  Co.  T. 
Wand,  48  Ind.  476. 

[0]     (Sup.  ISTg) 

A  railroad  company,  setting  a  fire  on  ita 
own  premises  for  a  lawful  purpose,  and  guilty  of 
DO  negligence  In  permitting  it  to  escape,  is  not 
liable  for  damages  resulting  therefrom  to  ttie 
property  of  an  adjacent  proprietor. — PittsboiiA 
C.  ft  St.  L.  Ry.  Co.  T.  Culver,  60  Ind.  469. 

[d]  (Sn».  1881) 
In  an  action  to  recover  from  a  railroad  con* 
Iiany  for  damages  caused  by  a  fire  started  by  one 
of  its  locomotiTes,  it  was  not  error  to  chaigs 
that,  if  the  season  was  nnasually  dty,  the  de* 
fendanc  was  bound  by  law  to  take  extra  pie* 
cautiMis  against  fire,  and  that  its  failure  to  do 
so  was  negligence.— Pittsbu^,  G.  ft  St.  L  B. 
Co.  T.  Noel,  77  Ind.  lia 

The  act  of  a  railroad  company  In  startiiig  a 
fire  on  a  bed  of  pea^  upon  whidi  its  ttacfc  was 
laid,  at  a  season  of  great  droimht,  is  a  podtive 
wrong,  which  renders  it  liable  tor  Injury  to 
adjacent  proper^.— Louisville,. N.  A.  ft  (X  By. 
Co.  T.  Nitsche,  126  Ind.  229,  26  N.  B.  51,  22 
Am.  St.  Rep.  582,  9  L.  R.  A.  750. 
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[t]    (App.  UK) 

Findingi  tbat  the  emploT^  of  a  railroad 
conqiaiiy  set  fire  to  weedi  whidi  they  had  cat 
down  on  Iti  right  ot  way  through  peat  land, 
during  a  dry  leason,  in  a  Tidnity  where  no  wa- 
ter oould  be  had,  andt  with  full  knowledge  of 
the  facts,  made  no  effort  to  prevent  the  q>read- 
ing  of  the  fire,  and  that  the  fire  did  spread  to 
and  bnm  the  adjcdning  peat  bnd,  show  negli- 
gence for  which  the  company  Is  liable.— Tioi  t, 
Lonisrille.  N.  A.  &  C.  B.  Co..  15  Ind.  App.  804, 
44  N.  E.  45. 

M    (App.  1908) 

Hie  duty  of  a  railroad  company  Id  the  mat- 
ter of  communicatiiig  fire  from  its  locomotiTea 
ia  to  exercise  ordinary  care  correapondicg  to 
the  risk,  in  view  of  the  danger  to  property,  and 
requires  prudence  and  -vigilance  in  selecting  and 
keeping  in  repair  appliances  for  the  prevention 
of  fire  which  are  practical  and  generally  recog- 
nized as  the  most  approved.— Toledo,  St.  L.  ft  W. 

B.  Co.  T.  SuUlTan,  88  N.  B.  1024,  41  Ind.  App. 
S90. 

FOB  Gases  vboh  Oiheb  Statn, 

Sex  41  GxzTT.  Dig.  R.  R.  U  1667-1660. 
1667. 

See,  also,  83  Cyc.  pp.  1^5-1382. 

I4S4.  Def eets  Im  ooBstrootlom  of  emclmes. 

Instmctiotts,  see  post,  |  486. 
Pleading,  see  post,  |  478. 
Presumptions  and  burden  of  proof,  see  post,  I 
480. 

Questions  for  jary,  see  post.  S  484. 
SuflScieney  of  evidence,  see  post,  |  482. 

[a]  (Snp.lMS) 

A  railroad  company  is  bound  to  use  reason- 
able precautions  to  avoid  the  communication  of 
file  to  premises  adjoining  the  road,  by  providing 
properly  constructed  machinery. — Indianapolis  ft 

C.  R.  Co.  V.  Paramore,  81  Ind.  143;  Same  v. 
Stark,  Id.  149. 

[b]  rSnp.  U7S) 

It  is  not  a  defense  to  an  action  for  injury 
caused  by  fire  communicated  from  a  passing  lo- 
comotive that  the  company  used  on  Its  locomo- 
tives sudi  machinery  as  was  in  common  and 
general  use.  and  approved  by  experience,  to 
prevent  fire  from  being  communicated;  for, 
though  the  law  does  not  require  absolute  sden- 
tific  perfection  in  the  constroction  of  engines, 
it  does  require  the  exercise  of  a  high  degree  of 
care  and  skill  to  ascertain,  as  near  as  may  be, 
the  best  plan  for  their  construction;  and  it  also 
requires,  not  only  that  skilled  and  e^>erienced 
workmen  shall  be  employed  In  their  construc- 
tion, but  that  due  skill  be  exercised  in  the  par- 
ticular instance  where  injury  has  resulted  from 
the  use  of  a  particular  engine.— Pittsburgh,  0. 
ft  St  L.  R.  Co.  V.  Nelson.  61  Ind.  ISa 

[c]  (Sap.  1881) 

In  an  action  against  a  railroad  company 
for  damages  caused  by  a  fire  started  by  its  lo- 
comotive, a  charge  authorizing  the  jury  to  con- 
sider whether  the  defendant's  employ^  were 


negligent  In  failing  to  report  the  imperfect  con- 
dition of  the  screens  and  covwlng  of  the  smoke- 
stack of  the  locomotive  was  not  error.— Pitts- 
burgh, C.  &  Sl  L.  R.  Co.  T.  Noel,  77  Ind.  110. 

[d]    (App.  1893) 

In  an  action  against  a  railroad  company 
for  damages  caused  by  fire  set  by  defttidant  in 
weeds  which  it  negligently  permitted  to.  ac- 
cumulate on  its  right  of  way,  and  which  fire 
defendant  ue^igently  permitted  to  escape  to 
piaintifrs  land,  it  is  not  necessary  to  allege 
tliat  the  fire  was  caused  by  some  negligent  act 
or  defective  machinery  of  defendant  —  Lake  , 
Erie  &  W.  B.  Co.  v.  Clark.  7  Ind.  App.  155,  34^ 
N.  E.  587,  52  Am,  St  Rep.  442.  ^ 

[fl]     (Sap.  1894) 

Where  a  locomotive  alleged  to  have  com- 
municated a  fire  was  shown  to  have  been  pro- 
vided with  a  spark  arrester  in  good  repair  and 
proferly  operated  by  a  skillful  engineer,  a  re* 
covery  for  the  resulting  damage  was  not  war- 
ranted, in  the  absence  of  an  affirmative  showing 
of  negligence  on  defendant's  part — New  York, 
0.  &  St  L.  R.  Co.  V.  Bolts,  141  Ind.  661,  3G 
N.  E.  414,  38  N.  E.  402. 

m    (Sap.  1898) 

Evidence  showing  that  a  spark  arrester, 
through  which  fire  was  communicated  from  de- 
fendant's locomotive  to  plaintiffs'  warehouse, 
was  not  properly  fitted  or  secured,  leaving 
spaces  in  the  nettings  one  to  two  Inches  long 
and  one-fourth  to  three-eighths  inches  In  width; 
that  a  number  of  the  wires  had  become  burned 
or  worn  ofl!,  so  that  sparks  of  the  slse  of  large 
grains  of  com,  and  some  as  large  as  the  end  of 
a  man's  finger,  were  emitted— held  sufficient  to 
show  negligence  rendering  defendant  liable  for 
the  loss  of  the  warehouse.— Cleveland,  C,  C.  & 
St.  L.  Ry.  Go.  T.  ScanUaod,  61  N.  0. 1068^  151 
Ind.  488. 

U]  (SVP.1M6) 
A  railroad  could  not  escape  liability  for 
failure  to  make  a  xeascmably  careful  inspection 
of  Its  spark  arresters,  whereby  fire  was  com- 
municated to  plaintiff's  property,  by  merely 
showing  that  It  had  employed  a  competent  serv- 
ant to  make  such  Inspection,  but  must  show 
that  a  reascmably  careful  inspection  was  made. 
—Cleveland,  0.  0.  &  St  L.  Ry.  Oo.  v.  Hayes, 
167  Ind.  454,  79  N.  B.  448. 

It  is  the  duty  of  railroad  companies  to  not 
only  use  on  their  locomotives  the  best  and  most 
approved  spark  arresters,  bat  they  must  keep 
them  in  good  condition  while  in  use.— Id. 

Ih]  (App.  IMS) 
A  railroad  ctunpany  ts  not  responsible  for 
damages  for  a  fire  communicated  a  locomo- 
tive, unless  it  was  due  to  the  negligent  use  of  a 
defective  and  insufficient  spark  arrester.— To- 
ledo, St.  L.  &  W.  R.  C!o.  T.  SnUlvan,  83  N.  E. 
1024,  41  Ind.  App.  390. 

Fob  Cases  from  Othbb  States, 

See  41  Cent.  Dig.  R,  R.  fS  1068-1671, 
See,  also,  33  Cyc.  pp.  1332-1335. 
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1455.  lCA3uc«ai*mt  •£  — glai. 

Inatnietiinu,  see  poa^  |  48S. 
FleadlDv,  see  post,  |  478. 
Qoestioiu  for  jury,  see  pott,  1 48^ 

M  (Snp.  1SS8) 
It  being  indisputably  proved  that  the  nfle 
of  wood  in  a  coal-buming  engrine  materially  in- 
creased  the  risk  of  fire,  the  court  did  not  io- 
fringe  the  province  of  the  Jary  hy  charging 
them  tiiat  the  um  of  wood  in  coal-bamiog  en- 
gines, except  in  kindling  fire  before  starting, 
was  negligence,  and  that  If  the  engineer  had 
timely  notice  that  his  engine  was  to  haul  a  cer- 
Uin  train  it  was  his  duty  to  have  sufficient  fire 
to  make  steam  without  injury  to  property  along 
the  right  of  way.— Chicago  &  E.  I.  R.  Co.  v. 
Ostrander,  116  Ind.  259.  15  N.  B.  227,  10  N. 
E.  110. 

[b]  <App.l895) 

A  complaint  which  alleged  that  defend- 
ant  negligently  ran  its  train  filled  with  oil  over 
Its  track,  which  was  defective,*  and  at  a  rate 
of  speed  forbidden  by  ordinance,  and  that  the 
train  was  wrecked  thereby,  and  the  oil  fiowed 
onto  plaintiff's  premises  and  caught  fire,  and 
destroyed  her  property,  states  a  cause  of  action 
against  defendant— Lake  Erie  &  W.  R.  Co.  v. 
liowder,  7  Ind.  App.  537,  34  N.  E.  447,  747. 

Railway  companies,  so  far  as  the  rights  of 
adjacent  projierty  owners  are  concerned,  must 
exercise  such  care  and  prudence  in  the  main- 
tenance of  tbeir  tracks  and  the  running  of 
trains  as  are  usually  exercised  by  prudent  end 
careful  persons  In  similar  cases,  and  great  care 
should  be  taken  in  the  transportation  through 
towns  and  cities  In  the  nigbt  of  heavy  trains 
consisting  largely  of  oil  tanks,  which,  in  the 
event  of  accident,  will  probably  take  fire,  and 
destroy  adjoining  property  and  endanger  hn- 
man  life. — Id. 

[c]  (Sup.  1906) 

Where  it  was  a  time  of  drought,  and  a 
locomotive  was  throwing  sparks  of  larger  size 
and  for  a  greater  distance  than  it  would  have 
done  if  it  had  had  a  sufficient  spark  arrester, 
which  fact  tlie  engineer  might  have  discovered 
from  the  fiying  sparks,  but  neverthelea  ran  at 
a  high  speed  with  the  draft  of  the  locomotive 
open  and  Its  exhaust  unusually  loud,  it  was 
his  duty  to  shut  off  steam  In  passing  a  point 
in  a  village  at  which  a  bam  containing  wide 
cracks  through  which  sparks  might  enter,  and 
towards  which  there  was  a  high  wind  blowing, 
stood  near  the  right  of  way. — Lake  Erie  &  W. 
K.  Co.  V.  McFall,  105  Ind.  574,  70  N.  E.  400. 

Fob  Cases  fboh  Othkb  States, 
See  41  Cent.  1>iq.  R.  R.  g  1672. 
See,  also,  33  Cyc.  p.  1336;  note,  76  C.  O. 
A.  306. 

S  456.  CombustllilM  om  rallMHtd  prop- 
ertf. 

Pleading,  eeo  po»t.  i  47S. 

Sufficiency  of  evidence,  see  post,  g  482. 


[a]  i»mm.  1874) 

Tba  Uabilitr  of  a  railroad  compaay  for 
setting  fire  by  meaui  of  the  locomotiTe  is  sot 
limited  to  cases  where  the  plalntiflTs  ptemiseB 
caught  fire  from  sparks  emitted  from  Uh  lo- 
comotive In  omseqiienoe  of  its  defects  o€  oon- 
stmction.  If  t]ie  locomotive  was,  wldioitt  due 
care,  driven  throDgh  combustible  rubbish  lying 
along  the  track,  which  took  fire,  and  this  five 
spread  to  plaintiff's  premises,  these  bets  may 
constitate  negligence  in  the  use  of  the  locnno- 
tive,  on  whidi  t3ie  companr  may  be  Uable.— 
Toledo,  W.  &  W.  Ry.  Co.  t.  Wand,  4S  Ind. 
476. 

[b]  (Snp.  1S75) 

Negligence  on  the  part  of  a  railroad  com- 
pany may  he  inferred  from  the  fact  that  it  has 
permitted  such  an  accumulation  of  dry  grass, 
weeds,  and  other  combustible  materials  with- 
in its  right  of  way,  by  wh'ich  fire  from  the  en- 
gines may  be  communicated  to  wood  belonging 
to  another  and  within  its  right  of  way,  ss 
would  not  be  permitted  by  a  prudent  and  caa- 
tiouB  man  upon  bis  own  premises,  exposed  to  t 
similar  risk.- PitUburgh,  C.  &  St.  L.  B.  Co. 
V.  Nelson,  51  Ind.  150. 

[c]  (Sup.  1S8» 

In  an  action  against  a  railroad  compaay 
for  damages  from  fire  caused  by  sparks  from 
its  locomotive,  alksations  that  defendant  can- 
lessly  and  negligently  p«mitted  grass  and  oili- 
er combmtible  matter  to  accumulate  upon  its 
right  of  way,  and  that  sparks  emitted  from  a 
passing  locomotiTe  set  fire  to  such  accumula- 
tion, and  the  fire  spread  over  plaintiflb'  adjoin- 
ing land,  and  consumed  their  hay,  are  snffldent 
wlthont  allegations  or  proof  tliat  the  locomo- 
tive was  kept  in  an  Improper  condition  tad 
carelessly  operated.— Louisville,  N.  A.  &  C. 
By.  Co.  T.  Hartv  119  Ind.  273,  21  N.  E.  703, 
4  L.  R.  A.  540. 

If  a  railroad  company  negligently  and 
carelessly  permits  grass  and  other  combustiUe 
matter  to  accumulate  upon  its  right  of  way, 
and  fire. is  emitted  from  one  of  its  passing  lo- 
comotives and  falls  upon  the  grass  or  combnsti- 
ble  matter  that  has  been  allowed  to  accuma- 
late  from  want  of  proper  care  on  its  part,  and 
the  fire  spreads  and  passes  over  upon  the  taodi 
of  the  adjoining  proprietor  and  bums  and  con- 
sumes his  property,  he  being  guilty  of  no  neg- 
ligence  contributing  to  the  injury,  the  railroad 
company  is  liable  for  the  loss  snatained.— Id. 

[d]  A  railroad  company  owes  the  duty  of 
keeping  Its  right  of  way  clear  of  combustible 
materials  liable  to  Ignition  by  sparks  from  en- 
gines.—<Sap.  1890)  Chicago.  St.  L.  ft  P.  R.  Ca 
V.  Burger.  24  N.  E.  981,  124  Ind.  276;  (Apm 
1906)  Baltimore  &  O.  S.  W.  B.  Co.  t.  O'Brien, 
77  N.  B.  1131,  38  Ind.  App.  143. 

le]     (App.  1897) 

The  fact  that  a  railroad  company  supplies 
its  eiiRinos  with  the  most  approved  spark  ar- 
resters, and  that  its  engines  are  operated  with 
skill,  does  not  relieve  it  from  liability  for  fires 
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caused  by  negligently  pertnittiDS  combustible 
material  to  accumulate  along  its  right  of  way. 
-Chicago  &  E.  R.  Co.  t.  Bailey,  46  N.  E. 
6S8.  19  lud.  App.  163. 

m  (Sup.  1900) 
When  a  railroad  company  knowingly  pei^ 
mita  dry  and  combustible  material  to  accumu- 
late  on  its  right  of  way,  it  can  be  held  liable 
for  m  fire  which  started  thereon  and  escaped 
to  plaintiff's  building,  although  it  bad  no 
knowledge  of  the  fire.— Pittsbarg,  O..  C.  &  St 
L.  Ry.  Co.  V.  Indiana  Honeilioe  Co.,  66  N. 
E.  766,  154  Ind.  322. 

[s]  (APP.1M6} 
It  is  not  negligence  per  m  for  a  railroad 
company  to  permit  combustible  material  to  be 
on  its  light  of  way^Pittsbnrgh,  C,  C.  &  St.  L. 
Ry.  Go.  T.  Wise,  86  Ind.  App.  69,  74  N.  E. 
1107. 

Fob  Gases  noH  Othkb  States, 

See  41  Gekt.  Dig.  B.  B.  H  167^1076. 
See,  also,  S3  Cyc  pp.  133S-1S40. 

1 467.  Pr«T«nttBc  spread  of  flva* 

Pleading,  see  poet,  8  478. 

Proximate  cause  of  injury,  see  poet,  |  464. 

Questions  for  jury,  see  post,  |  484. 

M  (A»p.l8»4) 
The  fact  tha^  after  a  fire  has  been  start- 
ed on  a  nUlroad  company's  right  of  way, 
throng  Its  netf  igence,  its  employes  use  every 
possible  caution  to  prevnit  the  fire  spreading, 
does  not  relieve  the  company  from  llablli^  for 
losses  caused  thereby.— Chicago  &  E.  R.  Go.  t. 
Lndlngton,  10  Ind.  App.  6S6,  88  N.  E.  342. 

[bl  (APP.U96) 

A  complaint  alleging  that  defendant  rail- 
way company  negligently  permitted  a  fire  wbicb 
originated  on  its  right  of  way  to  racape  there- 
from to  conttgnons  land,  and  from  thence  to 
plalntUTs  land,  and  to  damage  his  property, 
states  a  cause  of  action.— Chicago  &  O.  T.  Ry. 
Co.  V.  Burden.  14 -Ind.  App.  512,  43  N.  E.  155. 

[el    (App.  1897) 

A  railroad  company  has  the  right  to  bum 
off  its  right  of  way,  provided  it  uses  due  care 
to  prevent  the  fire  from  spreading  to  other 
lands.— Lake  Erie  &  W.  R.  Co.  v,  Naron,  47 
N.  E.  691,  18  Ind.  App.  193. 

Id]    (App.  1901) 

The  negligence  of  the  defendant  in  suffer- 
ing tbe  escape  of  fire  from  its  right  of  way 
may  be  established  by  proof  of  tbe  setting  fire 
by  sparliB  from  its  locomotive  to  dry  grass  and 
rubbish  which  had  accumulated  through  negli- 
gence on  its  right  of  way,  so  that  by  the  nat- 
ural progress  of  the  fire  it  spread  itself  beyond 
the  right  of  way,  without  any  proof  of  negli- 
gence of  defendant  in  failiuK  to  prevent  the 
escape  of  the  fire  from  the  right  of  way.— Pitts- 
bargh,  C.  C.  &  St  L.  By.  Co.  T.  Iddings,  ^ 
N.  E.  112.  28  Ind.  App.  504. 


M    (Sap.  190T) 

Where  grass  on  land  contiguous  to  a  rail- 
way right  of  way  is  set  on  fire  by  sparks  from 
a  locomotive  the  duty  of  the  trainmen  to  leave 
the  train  to  extinguish  the  fire  is  subject  to  the  . 
greater  duty  to  the  public  to  operate  its  trains 
with  reasonable  speed  and  on  schedule  time. — 
Pittsburgh,  C.,  a  &  St  L.  Ry.  Co.  v.  Brough, 
168  Ind.  378k  81  M.  B.  97,  12  L.  B.  A.  (N. 
S.)  401. 

Fob  Casrs  fbou  OtnEB  States, 
See  41  Gent.  Dig.  R.  R.  |  1661. 
See,  also,  33  Cyc.  p.  1329. 

1 468.  Contributory  neclic«a««  of  owaar 
of  property. 

Instructions,  see  post,  {  485. 
Pleading,  see  post,  §  478. 

Presumptions  and  burden  of  proof,  see  post,  i 
480. 

Sufficiency  of  evidence,  see  post,  S  482. 

Fob  Cases  fboit  Other  States, 

See  41  Cent.  Dig.  R.  R.  SS  1677-1685. 
See,  also,  33  Cyc.  pp.  1341-1346. 

S  469.  ^—  In  ceneral. 

[a]  (Sup.  1869) 

While  every  proprietor  adjoining  a  rail- 
road may  lawfully  deposit  his  property  or  goods 
or  erect  valuable  buildings  on  bis  own  prem- 
ises in  close  proximity  to  the  road  he  takes 
upon  himself,  in  so  doing,  the  risk  of  fire  be- 
ing communicated,  except  when  the  railroad 
company  or  its  servants  are  chargeable  with 
fault.— Indianapolis  &  0.  R.  Co.  v.  Paramore, 
31  Ind.  143;  Seme  v.  Stark,  Id.  149. 

[b]  (Bvp.U75> 

If  a  person  places  cord  wood  upon  tbe 
right  of  way  and  near  the  track  of  a  railroad, 
under  an  agreement,  express  or  implied,  with 
the  company  so  to  do,  he  does  not  thereby  cou- 
tribute  to  an  injury  caused  by  the  destruction 
of  the  wood  by  fire  communicated  from  a  pass- 
ing locomotiTe.— Pittsburgh,  G.  ft  St  I*  B.  Ca 
T.  Nelson,  61  Ind.  150. 

[cl    (Sop.  1881) 

Plaintiff  drew  some  wood  to  defendant's 
track  01  the  agreement  that  after  measuring, 
defendant  would  pay  him  a  certain  sum,  and 
before  it  was  measured  an  engine  of  defend- 
ant's set  it  on  fire  and  it  was  destroyed.  Held, 
that  the  piling  of  tbe  wood  by  tbe  track  with 
consent  of  defendant  was  not  contributory  neg- 
ligence.—Pittsburgh,  C-  &  St  li.  R.  Co.  V. 
Noel.  77  Ind.  110;  Pennsylvania  Co.  t.  Gallen- 
tine,  Id.  S22. 

[d]    (Sap.  1893) 

In  an  action  to  recover  damages  against 
a  railroad  company  for  fire  set  by  locomotives, 
the  fact  that  tbe  fire  originated  in  a  partition 
wall  of  plaintiffs'  building  by  reason  of  one  or 
more  boards  of  such  wall  being  off  is  not  con- 
clusive evidence  that  plaintiffs  were  ^ilty  of 
contributory  negligence,  since  they  had  a  right 
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to  pKsnme  (bat  defendant  would  manage  Its 
engine  carefolly,  and  lince  there  waa  no  obliga- 
tkn  an  tbem  to  provide  againit  nnuanal  dangera. 
BaQwar  Co.  t.  Bnrger,  24  N.  E.  981,  124  Ind. 
275,  firilowed.— Ghidnnatl.  L,  St  L.  &  a  I^. 
Co.  T.  Smock,  133  Ind.  411,  33  N.  E.  108. 

[e]     (App.  1897) 

One  owning  property  contignoas  to  a  rail- 
road only  assumes  the  risk  of  accidental  loss 
through  fires  not  occasioned  through  negligence 
or  willfiilnesa  on  behalf  of  the  company.— Wa- 
bash R.  Co.  V.  UiUer,  48  N.  B.  663,  IS  Ind. 
App.  549. 

CO  (Snp.  1898) 
Where  a  frame  warehouse  adjoining  a  rail- 
road was  burned  by  sparks  communicated  from 
an  engine  supplied  with  a  defective  spark  ar- 
rester, it  Ib  immaterial,  in  an  action  for  the 
damages  so  caused,  whether  the  warehouse  or 
the  railroad  was  first  constructed,  since  it  is 
not  negligence  merely  to  construct  a  warehouse 
on  land  adjoining  a  railroad  track,  and  to  store 
infiammable  material  therein.— Cleveland,  C, 
C.  &  St.  li.  Ry.  Co.  T.  Scantland,  61  N.  B. 
1068,  151  Ind.  488. 

FOS  C&SGB  FBOM  OtIIEB  STATES, 

See  41  Cent.  Dig.  R.  B.  H  1677-1680. 
1684. 

See,  also,  33  Cyd  p.  1341. 

S460.  —  Oomlnutlblea  neu  rmllnwd. 

M  (8np.lSSl) 
The  mere  foot  that  plaintiff  had  rnbblah 
on  bis  own  land  is  not  such  contributory  neg- 
ligence as  would  defeat  his  action.— Pittsburgh, 
C.  &  St.  L.  Ry.  Co.  T.  Hizon,  78  Ind.  111. 

[b]  (Ssp.  1SS2) 
Althongh  the  owner  of  land  thiou^  which 
a  railroad  runs  owna  the  fee  in  the  right  of 
way,  he  Sa  under  no  obligation  to  keep  the  grass 
cut  on  the  right  of  way,  or  to  move  rubbish 
or  combustible  material  therefrom  or  from  Us 
land  adjoining;  and  If  the  railroad  company 
negligently  permits  grass  or  combustible  rub- 
bish to  accumulate  on  Uie  right  of  way,  and  a 
fire  is  set  from  engine  sparks  and  communi- 
cates itself  to  the  adjoining  land,  the  company 
is,  prima  facie,  guilty  of  negligence,  and  the 
owner  of  the  adjoining  land  is  not  guilty  of 
contributory  negligence.— Pittsburgh,  C.  &  St 
U  By.  Co.  T.  Jones,  86  Ind.  496,  44  Am.  Rep. 
334. 

[c]  The  owner  of  land  is  not  bound  to  remove 
dry  grass,  weeds,  stubble,  or  other  combustible 
material  from  bis  land  adjoining  a  railroad 
right  of  way,  in  order  to  recover  for  fire  caus- 
ed by  the  negligence  of  the  railroad  company. — 
(Sup.  1882)  Louisville,  N.  A.  &  C.  Ry.  Co.  v. 
Krinning,  87  Ind.  351;  (1880)  Chicago,  St.  L. 
&  P.  R.  Co.  V.  Burger,  124  Ind.  275,  24  N.  E. 
981;  (App.  1893)  Chicago  &  E.  R.  Co.  v. 
Smith,  6  Ind.  App.  262,  33  N.  E.  241;  (1894) 
Same  v.  Kern,  9  Ind.  App.  505,  36  N.  E.  381. 


[d]  (SWP.USD 
Where  a  tttilroad  oon^any  sets  fire  to  try 
grass  and  combustibles,  neaJigently  allowed  to 
accumulate  on  its  rig^t  of  way,  and,  withoat 
fault  on  the  part  (tf  an  adji^ning  own«,  per- 
mits audi  6re  to  escape  to  his  lands,  and  de- 
stroy his  property,  it  is  Uable  tiaerefor.  wheth- 
er the  fire  wa«  negligently  started  hi  tba  first 
Instance  or  not— Indiana.  B.  ft  W.  By.  Co. 
Overman,  110  Ind.  538,  10  N.  B.  67& 

[•]   (§«p.  laoo) 

Defendant  railroad  built  a  ^diog  to  plain- 
tiflTs  factory  under  a  contract  by  which  plain- 
tiff agreed  "to  exercise  the  greatest  care  in 
the  management  of  the  sidiog  herein  provided 
for;  to  prevent' cars  or  other  obebmctions  from 
getting  out  upon,  or  too  close  to,  the  main  or 
other  track:  to  secure  the  safe  closing  and 
locking  of  the  main  switch  or  switches,  and  to 
keep  the  inner  safety  switch  in  proper  posi- 
tion; also  to  use  such  means  and  care  general- 
ly as  will  tend  to  avoid  accidents  of  any  luod." 
Held,  that  plaintiff  was  not  liable  for  accnma* 
lations  of  rubbish  beside  the  track  throu^ 
which  fire  waa  communicated  to  its  boildii^.— 
Pittsburg,  C,  C.  &  St  L.  Ry.  Co.  v.  Indiana 
Horseshoe  Co.,  56  N.  B.  766.  154  Ind.  322. 

Fob  Casu  tbok  Othkb  States. 
Sek  41  Obht.  Dig.  B.  B.  i  1681. 
See,  also,  83  Cyc,  p.  1343;  note,  1  B. 
A.  (N.  8.)  638. 

i  461.         FvMamtloM  agalart  emmv- 
nlomtlon  of  In. 

[a]  (S«».i8») 

Plaintiff  living  near  a  railroad  tra<^  wu 
not  gnilty  of  cmtribntory  negligence  in  leav- 
ing open  the  windows  of  his  house,  therebx 
contributing  to  his  Injury  by  fire,  unless  snch 
act  Would  have  endangered  the  property  from 
engines  properly  constructed,  or  unless  plaia- 
titf  had  notice  of  the  nae  of  aueh  eni^nes  u 
were  Improperly  constructed  and  dangerous.— 
Louisrille,  N.  A.  &  C  By.  Co.  t.  Ricbatdsoo, 
66  Ind.  43,  32  Am.  Bep.  94. 

[b]  (S«p.lS8») 

The  owners  of  hay  land  adjoining  a  rail- 
road are  not  required  to  keep  the  grass  bam- 
ed  off  of  the  land  on  which  the  hay  is  stack- 
ed, or  between  the  stacks  and  the  right  of 
way.— Louisville,  N.  A.  &  C.  Ry.  Co.  v.  Hart, 
119  Ind.  273,  21  N.  B.  763,  4  U  B.  A.  619. 

[c]  (App.  1897) 

A  farmer  is  not  bound  to  use  nnusoal  pre- 
cautionary measures  to  protect  his  property 
from  injury  by  fire  set  by  locomotives  on  an 
adjoining  right  of  way.— New  Yoric,  G.  &  St. 
L.  R.  Co.  T.  Grossman,  46  N.  B.  646;  17 
App.  652. 

[d]  (Snp.  I89S) 

A  warehouse  adjoining  a  railroad  track 
was  burned  by  sparks  communicated  from  de 
fendant's  engine,  which  was  fitted  with  a  de- 
fective spark  arrester.  Just  before  the  "irei 
one  of  the  plaintiffs  saw  the  engine  passuft 
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and  emitting  siiowers  of  sparks,  but  he  did  not 
stop  to  Bee  whether  or  not  the?  would  com- 
municate fire  to  the  building.  The  warehouse 
was  located  near  other  wooden  buildings  in  a 
business  district,  the  conditions  of  which  de- 
fendant knew,  and  on  the  day  the  fire  occurred 
the  bnUdings  were  wet  from  recent  raioa.  The 
fire  was  discoTered  almost  immediately,  when 
plaintiffs  used  all  available  means  to  save  the 
property.  Held,  that  plaintiffs  were  not  guilty 
of  contributory  negligence  in  failing  to  have 
kept  watch  on  the  building  after  they  saw  that 
the  engine  passing  emitted  sparks. — Cleveland, 
C,  C.  &  St.  L.  Ry.  Co.  T.  Scantland,  61  N. 
E.  1068,  lal  Ind.  488. 

M     (Svp.  1900) 

The  owner  of  a  bailding  near  a  railroad 
right  of  way,  which  is  destroyed  by  fire  com- 
municated therefrom,  is  not  guilty  of  contribu- 
tory negligence  in  leaving  the  bnllding  closed 
and  unguarded,  although  he  was  aware  of  an 
accumulation  of  combustible  material  on  the 
right  of  way.— Pittsburg.  C,  0.  &  St.  L.  Ry. 
Co.  T.  Indiana  Horseshoe  Ca,  66  N.  B.  766, 
154  Ind.  322. 

m  (App.  1901} 
The  rale  applicable,  as  between  a  railroad 
company  and  an  individual  proprietor,  where- 
by the  latter  is  bound  to  exercise  reasonable 
and  ordinary  care  and  diligence  to  prevent  the 
destruction  of  his  property  by  fire  negligently 
permitted  by  the  former  to  escape  from  its 
right  of  way.  by  taking  precautionary  or  pre- 
ventive measures,  cannot  be  applied  as  between 
the  railroad  company  and  a  township.— Pitts- 
bni^b.  C.  0.  &  St  By.  Co.  v.  Iddings,  62 
!f .  B.  112.  28  Ind.  App.  604. 

tg}  (Av9.im) 

In  an  action  against  a  railroad  company 
for  firing  certain  buildings  belonging  to  plain- 
tiff, an  inatmctlon  that  In  determining  wheth- 
er plaintiff  was  guilty  of  contributory  negU* 
gence  the  jury  might  consider  whether  or  not 
the  smokestack  in  plaintiff's  plant  was  provid- 
ed with  a  spark  arrester,  togetheif  with  the 
character  of  the  roof  of  tlie  buildings,  and  its 
inflammable  nature,  and  whether  plaintiff  main- 
tniaed  water  appliances  at  its  plant  at  the  time 
of  tlie  fire,  was  error,  since  plaintiff  was  not 
required  to  keep  its  property  in  such  a  condi- 
tion as  to  guard  against  tlie  negligence  of  a 
railroad  company  in  firing  the  same.— Indiana 
Clay  Co.  V.  Baltbnore  &  O.  S.  W.  R.  Co..  67 
N.  E.  7W,  31  Ind.  App.  258. 

In  an  action  against  a  railroad  company  for 
firing  plaintiff's  buildings,  an  instruction  that, 
while  the  owner  of  property  in  danger  of  loss 
is  charged  with  the  duty  of  saving  it  from  de- 
struction if  he  can  do  so  by  the  exercise  of 
reasonable  care,  he  Is  not  bound  to  use  unusual 
care  in  anticipation  that  it  may  be  negligent- 
ly destroyed,  and  that,  it  plaintiff's  property 
was  negligently  fired  by  sparks  from  defend* 
ant's  locomotive,  it  was  not  bound  to  use  pre- 


caution by  providing  waterworks  for  the  ex- 
tingaishmeat  of  fire,  was  erroneously  refused. 

—Id. 

Fob  Cases  tboh  Othbb  States, 

See  41  Cent.  Dig.  R.  R.  |  leSZ. 
See,  aUo,  33  Cyc  p.  1344. 

§462.  —  Extingaishinent  of  Are. 

[a]  (App.l»0O} 

Where  the  owner  of  property  has  notice  of 
danger  by  fire  from  a  railorad,  it  is  negligence 
on  his  part  if  he  fails  to  use  all  means  within 
his  power  to  extinguish  it— Lake  Erie  &  W,  R. 
Co.  V.  Kiser,  58  N.  E.  505,  25  Ind.  App.  417. 

Aftei;  fire  on  defendant's  right  of  way 
was  communicated  to  sawdust  on  plaintiffs  un- 
occupied premises,  near  to  his  buildings,  he 
and  bis  servants  worked  therewith  until  it  was 
apparently  wholly  extinguished,  end,  believing 
it  was  so  in  fact,  they  did  not  return  to  ex- 
amine it.  It  soon  after  began  to  smoke,  and, 
though  the  smoke  was  seen  by  defendant's 
trackmen,  they  did  not  take  adequate  steps  to 
prevent  it  &om  spreading  to  plaiotifTs  build- 
ings, which  it  did  seyeral  days  thereafter,  un- 
der an  ordinary  wind,  or  inform  plaintiff  of 
the  reappearance  of  the  danger.  Held,  that 
the  efforts  made  by  plaintiff  to  extinguish  the 
fire  were  reasonable,  under  the  circumstances, 
and  that  the  loes  was  due  solely  to  defendant's 
negligence.— Id. 

[b]  (App.  1M3) 

An  instruction  that  if  plaintiff  or  any  of 
its  officers,  agents,  or  servants  had  knowledge 
of  a  fire  alleged  to  have  been  communicated  to 
plaintiff's  building  by  defendant's  engine,  it 
was  plaintiff's  duty  to  extinguish  it  as  speedily 
as  possible,  was  erroneous,  plaintiff  being  only 
required  to  use  reasonable  efforts  to  prevent 
the  loss.— Indiana  Clay  Co.  v.  Baltimore  &  O. 
S.  W.  R.  Co.,  67  N.  B.  704,  81  Ind.  App.  258. 

Fob  Cases  noic  Othke  States, 
See  41  Cent.  I>io.  B.  R.  8  1683. 
See,  also,  33  Cyc.  p.  1346. 

§  463.  Proximate  eavse  of  InJniT. 

Pleading,  see  post,  8  478. 
Questions  for  Juiy,  see  post,  S  484. 
Sufficiency  of  evidence,  see  poet,  |  482. 

Fob  Cases  fbok  Otheb  States, 

See  41  Cent.  Dig.  R.  R.  SI  1687-1693. 
See,  also.  88  Oyc  pp.  1347-1349. 

§  464.  —  In  general. 

[al    (App.  1891) 

A  fire  started  by  defendant  on  its  own 
right  of  way  spread  to  plaintiff's  premises,  and 
plaintiff's  cattle  wandered  into  the  fire.  Held, 
that  the  injury  to  the  cattle  was  a  proximate 
result  of  the  escape  of  the  fire.— Chicago,  St 
L.  &  P.  R.  Co.  T.  Barnes,  2  Ind.  App.  213,  28 
N.  E.  32a 
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n>]  (App.i»o) 

Where  fire  segligentiy  started  on  the  right 
of  way  of  ooe  railroad  eecapefl  and  ipreada 
over  iDtervening  groanda  to  the  right  of  way 
of  another  road,  where  it  bnrns  com  stored  in 
cars  of  the  latter,  the  negligence  of  the  latter 
in  failing  to  move  the  can  out  of  danger  will 
not  relieve  the  former  from  liability  to  the  own- 
er of  the  corn.— Chicago  &  E.  I.  Ry.  Co.  v. 
Ross,  56  N.  E.  451,  24  Ind.  App.  222. 

For  Cases  from  Otueb  States, 

See  41  Cent.  Dio.  R.  R.  {S  1687-1680. 
See,  also,  33  Cyc  p.  1347. 

1466.         Spread  «f  fln. 

[a]  The  fact  that  a  fire  set  by  defendant's  lo- 
romotive  passed  through  lands  of  another  be- 
fore reaching  plaintiffs  property  does  not  ren- 
der defendant's  negligence  the  leis  the  proxi- 
mate cause  of  the  destruction  of  soch  property 
by  fire.— (Sup.  1882)  LouisviUe,  N.  A.  &  C.  Ry. 
Co.  V.  Krinning,  87  Ind.  351;  (1890)  Same  t. 
Nitacbe,  126  Ind.  229,  26  N.  E.  &1.  22  Am.  St 
Rep.  582.  9  L.  R.  A.  76a 

Cb]  (8ap.l8M) 
Where  defendant's  serrants  negligently,  but 
accidentally,  set  fire  to  Its  station  hoose  ad- 
jacent to  plafntifE's  hotel  bailding.  and  while 
the  station  house  was  on  fire  and  being  con- 
sumed a  wind  intervened  and  blew  some  of  the 
sparks  and  flames  on  to  plaintiff's  hotel  which 
was  set  On  fire  and  consumed,  the  defendant's 
negligence  because  of  which  the  fire  was  origi- 
nally set  was  not  the  natural,  immediate,  and 
proximate  cause  of  the  destruction  of  plain- 
tiff's hotel.— Pennsylvania  Co.  t.  Whitlot^  99 
Ind.  16,  00  Am.  Rep.  71. 

[e]    (Snp.  U92) 

Where  the  evidence  shows  that  the  fire 
originated  on  defendant's  rig^t  of  way,  and 
was  carried  hr  the  wind  to  plaintiff's  property, 
though  other  lands  intervened  over  which  the 
fire  burned  several  days,  and  was  several  times 
partially  subdued  before  reaching  his  land,  de- 
fendant is  not  relieved  from  liability  on  the 
ground  that  Its  negligence  was  not  the  proxi- 
mate cause  of  the  injury.— Chicago,  St.  L.  & 
P.  R.  Go.  T.  Williams,  131  Ind.  30,  30  N. 
696. 

[d]  (App.  1891) 

The  negligence  of  a  railroad  company  in 
setting  fire  to  dry  grass  on  its  right  of  way 
is  the  proximate  cause  of  a  loss  by  the  fire 
spreading  to  plaintiff's  farm,  though  other  farms 
intervened  between  the  place  where  the  fire 
started  and  his  farm.— Chicago  &  E.  B.  Co.  V. 
Luddington,  10  Xnd.  App.  63G,  38  N.  E.  342. 

[e]  (App.  1899) 

Where  there  is  evidence  in  an  action  for 
a  fire  set  by  a  locomotive  showing  that  the  fire 
was  negligently  started  in  a  bam  on  premises 
adjacent  to  plaintiffs  bam,  and  passed  directly 
or  indirectly,  as  a  natural  consequence  to  it, 
without  the  intervention  rof  any  independent 


and  responrible  hmnan  canse,  and  as  an  oidi- 
narily  prudent  person  would  have  regarded  as 
reasonably  possible  under  the  state  of  the  ex- 
isting wind  and  weather,  it  is  suffldoit  to  jos- 
tify  a  finding  that  the  escape  of  fire  from  ttt 
locomotive  was  the  proximate  cause  of  the 
burning  of  plaintiff's  property.— Chicago  &  E. 
R.  Co.  T.  Kreig,  53  M.  B.  103S,  22  Ind.  App. 
393. 

[f]    (App.  1900) 

During  a  drouth,  a  fire  was  set  out  on  de- 
fendant's right  of  way,  and,  escaping,  set  fire 
to  a  bailding,  from  which  it  was  communicated 
to  plaintiff's  property.  The  wind  was  blowiag 
in  the  same  direction  from  the  time  the  fire 
was  started  until  it  reached  plaintiff's  proper- 
ty. Beld  to  sustain  a  finding  that  the  negli- 
gence in  setting  ont  the  fire  was  the  proximate 
cause  of  plaintiff's  loss,  and  that  the  bnildisg 
was  not  an  intervening  agency. — Chicago  &  B. 
I.  Ry.  Co.  V.  Ross,  53  N.  B.  451,  24  Ind.  App. 
222. 

[Kl    (App.  1900) 

In  an  action  against  a  railway  compatv 
for  setting  fire  to  plaintiETs  property,  the  fact 
that  the  fire  was  started  one  day  and  appar- 
ently  extinguished  and  afterwards,  without  asy 
intervening  cause,  again  sprang  into  life,  did 
not  relieve  the  company  from  liability.-— Lake 
Erie  &  W.  R.  Co.  v.  Klser,  58  N.  B.  506,  25 
Ind.  App.  417. 

[b]    (Svp.  UOZ) 

A  complaint  alleging  that  fire  from  defoid- 
ant's  locomotive  ignited  combustible  material 
which  it  had  negligently  allowed  to  accumtilatf 
on  its  right  of  way,  and  tiiat  an  ordinary  wind 
was  blowing,  and  defendant  negligently  pe^ 
mitted  the  fire  to  spread  to  plaintiff's  buildii^ 
on  adjoining  premises,  was  not  demurrable;  an 
ordinary  wind  not  being  a  new  and  independ- 
ent intervening  agency. — Chicago  &  E.  R.  Co. 
V.  Lesh,  63  N.  E.  7M,  168  Ind.  423. 

Fob  Cases  ibom  Otheb  States, 

See  41  Cent.  Dia.  R.  R.  U  1690-169S. 
See,  aAo,  33  Cyc.  pp.  1S4S,  134& 

i  471.  AetloBs  for  lajwles  by  Am. 

Ozoonds  for  new  trial,  see  New  TbUL,  H 
103. 

Limitation  of  cross-examination  of  witness  to 
subject  of  direct  examination,  see  Wmressn, 
S  269. 

Service  «f  process,  see  ante,  |  24. 
Splitting  causes  of  action  in  genersl,  see  Ac- 
tion, i  63. 

Fob  Cases  wrou  Other  States, 

See  41  Cent.  Dig.  R.  R.  ||  1694r-17eL 
See,  also,  83        pp.  1350-1401. 

1 474.  —  Jvzisdiettom  ftmd  Tessa. 

Application,  genera!  statutes,  see  Vxinn,  f  & 

[k]    (Sap.  1892) 
An  action  against  a  railway  company  for 
injury  to  land  in  Cook  coonty,  IlL,  from  fire 
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escaping  from  its  locomotive,  being  a  local  ac- 
tion, cannot  be  maintained  in  the  circuit  court 
of  the  adjoining  connt^  ot  Lake,  Ind.,  though 
defendant's  raUroid  extends  through  both  coun- 
ties.—Du  Breoil  r.  PennBylvauia  Co.,  29  N.  £. 
dO»,  130  Ind.  187. 

FoH  Cases  tboh  Othxb  States, 
See  41  Cent.  Dio.  R.  R.  |  1696. 
See,  also.  33  Cyc.  p.  1351. 

{478.    PlMuUa«. 

Aider  by  verdict  or  jadgment,  see  FuLADHfo,  ( 
438. 

Qronnda  for  demurrer,  see  Pleading,  |  1^ 
Liberal  or  strict  conatmction,  see  PtBADiiro, 
134. 

Motion  to  make  more  definite  or  certain,  see 

Plkadiho,  S  867. 
lleadfng  ownership  and  operation  of  Kwd,  aee 

ante,  {  268. 

M    (Sim.  1868) 

A  complaint  to  recover  for  goods  sold  to 
a  railroad  company  and  stored  for  them  ad- 
joining their  road,  but  burned  before  payment 
was  made,  if  it  alleges  that  the  fire  took  place 
through  the  negligence  of  the  company's  serv- 
ants,  need  not  all^e  that  the  plaintiff  was  free 
from  negligence.  Such  a  case  is  very  dissimi- 
lar to  a  cose  where  the  action  is  brought  for  a 
personal  injury  to  a  passenger  ou  a  train,  or 
to  one,  not  a  passenger,  who  is  struck  or  run 
over  by  a  passing  train,  in  which  the  plaintiff 
is  necessarily  present  and  an  actor,  and  wbere 
his  own  negligence  may  readily  contribute  to 
the  injury. — Indianapolis  &  C.  R.  Co.  v.  Para- 
more,  31  Ind.  143 ;  Same  t.  Stark,  Id-  149. 

[b]  (a«».in6) 

A  complaint  snffldentlr  charges  an  injury 
to  have  been  caused  by  the  negligence  of  a  lail- 
road  company  wbieb  alleges  that  the  plaintiff 
placed  oordwood  on  the  rig^t  of  way  and  line 
of  the  railroad  under  a  contract  of  the  com- 
pany to  purdu^se  it;  that  the  agents  of  the 
i-ompany  anreasonably  det^ed  measuring  and 
accppting  the  wood;  that  the  company  negli- 
gently permitted  an  accumulation  of  grass, 
weeds,  and  other  combustilile  material  along 
the  railroad  track  and  right  of  way;  that  coals 
at  fire  were  negligently  dropped  and  spa^s 
emitted  from  tbe  locomotlTe  of  the  company, 
wldch  set  fire  to  said  accumulation  of  grass, 
etc,  and  the  fire  was  thereby  communicated  to 
the  wood  and  destroyed  it— Pittsburgh,  G.  & 
St.  L.  Ry.  Co.  T.  Nelson,  51  Ind.  150, 

[c]  (Sup.  187B) 

A  complaint  for  damages  for  property 
burned  by  a  railroad  company  held  good  where 
it  sufficiently  charged  the  negligence  of  the  de- 
fendant, the  injury  done,  and  alleged  that  it 
happened  without  the  fault  ot  the  plaintiff.— 
I^uiaville,  N.  A.  &  C.  Ry.  Co.  t.  Richardson, 
va  Ind.  43,  82  Am.  Rep.  &i. 

[d]  (8v».  U81) 

In  an  action  for  negligence,  against  a  rail- 
road  company,  for  setting  fire  to  some  wood 


piled  by  the  track,  the  charge  that  "defend- 
ant's locomotiTe  emitted  sparks  which  commu- 
nicated with  said  wood  and  destroyed  it, 
•  *  •  through  the  carelessness  of  the  defend- 
ant and  her  agents  and  employ^,  without  the 
fault  of  the  plaintiff,"  held  to  be  a  sufficient 
allegation  of  negligence  after  verdict.— Pitts- 
burgh, C.  &  St.  L.  R.  Go.  T.  Noel.  77  Ind.  110. 

[•]   (Swp.  un) 

A  complaint  alleging  that  plaintiff  con- 
tracted to  deliver  wood  to  defendant  railroad 
company,  and  did  deliver  the  same  on  Its  tracks, 
and  that,  before  such  wood  was  estimated  and 
paid  for,  the  same  was  set  on  fire  by  the  pass- 
ing trains,  negligently  run  and  operated  on 
such  road  by  defendant,  and  burned,  was  bad 
on  demurrer,  since  it  failed  to  connect  the 
burning  of  the  wood  with  the  negligence  alleg- 
ed.—Pennsylvania  Co.  T.  Oallentine,  77  Ind. 
322. 

A  complaint  against  a  railroad  company  to 
recover  damages  for  the  burning  of  wood  pil- 
ed on  tlie  right  of  way  must  negative  contri- 
butory negligence.— Id. 

If]    (Sup.  1881) 

A  complaint  against  a  railroad,  alleging 
that  a  locomotive  set  fire  to  dry  rubbish  "negli- 
gently suffered  to  gather  on  defendant's  right 
of  way,"  "by  the  medium"  of  which  crops  on 
adjoining  land  of  plaintiff  were  destroyed,  is 
insufficient  unless  it  alleges  that  the  fire  was  suf- 
fered to  escape  onto  plaintiff's  land  by  the  n^li- 
gence  of  defendant.— Pittsburgh,  G.  ft  St  L.  Ry. 
Co.  V.  Hixon.  79  Ind.  111. 

tg]  <S«».  1882) 
Though  tiie  averments  in  a  complaint  in  an 
action  against  a  railroad  company  for  injuries 
caused  by  fire  set  hj  spaifcs  from  a  locomotive 
were  not  made  in  the  usual  form,  nor  in  the  con- 
nection in  which  such  averments  are  most  ap* 
propriate  in  like  cases,  the  complidnt  will  not 
be  held  insufficient  where  it  concludes  with  a 
charge  that  the  fire,  injury,  and  damages  com- 
plained of  in  the  complaint  were  caused  "wholly 
by  the  neglect  and  carelessness  <d  ^e  defend- 
ant"—Pittsburg.  G.  A  St  L.  By.  Co.  t.  Jones, 
86  Ind.  486.  44  Am.  Rep.  384. 

[hi  <Ssp.lS8X) 
A  complaint  against  a  railroad  company, 
averring  negligence  in  its  permitting  fire  to 
kindle  on  Its  own  property,  but  failing  to  aver 
negligence  in  permitting  it  to  spread  onto  prem- 
ises of  complainant,  Is  bad  on  demurrer.— Louis- 
viUe,  N.  A.  &  C.  Ry.  Co.  v.  Spenn,  87  Ind.  322 ; 
Same  v.  Eblert,  Id.  339. 

[hb]  (Snp.USS) 

Where,  in  an  acti<Mi  against  a  railroad  com- 
pany for  negligently  setting  fire  to  plaintllTs 
proiwrty,  the  cmnplalnt  alleges  that  defendant 
negligently  set  fire  to  the  grass  on  its  right  of 
way  and  on  the  land  adjacent  thereto,  it  need 
not  allege  that  defendant  was  negligent  in  per- 
mitting the  fire  to  escape  from  its  right  of  wsy. 
— Louisville,  N.  A.  ft  G.  Ry.  .Co.  v.  Hanmann,  87 
Ind.  422. 
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The  complaint,  in  a  tait  asaioBt  a  railroad 
company  for  damages  caused  by  fire  negligently 
set  by  defendant  on  its  right  of  way,  which  fails 
to  aver  that  the  spreading  of  the  fiie  to  plaia- 
tilPs  land  was  the  result  of  negligence,  is  bad. — 
Indiana,  B.  &  W.  B7.  Co.  t.  Adamson,  00  Ind. 
00. 

[11]  (S«p.l884) 

In  an  action  against  a  railroad  company  for 
destruction  of  property  by  escaping  fire,  the  com- 
plaint must  plainly  negative  contributory  negli- 
gence; an  allegation  tbat  It  happened  without 
plaintiff's  fault  is  not  sufficient. — Wabash,  St 
L.  &  P.  Ry.  Co.  T.  Jobnson,  96  Ind.  40,  H  62. 

m  (8vp>  1884) 
A  compliUnt  against  a  railroad  company 
for  damages  resulting  tnm  the  escape  of  fire 
from  its  right  of  way  must  aver  negligence  of 
the  company  in  permitting  the  fire  on  its  li^t 
of  way  to  escape  therefrom  to  the  adjoining 
premises.— Iionlsvllle,  N.  A.  ft  C.  Ry.  Co.  t. 
Parka,  97  Ind.  307. 

In  an  action  against  a  railroad  company 
for  damages  occasioned  by  fire,  a  complaint 
showing  that  the  fire  was  caused  solely  by 
sparks  which  were  emitted  from  a  locomotive 
and  carried  directly  to  the  plaintifTs  field,  there 
causing  the  injury  complained  of,  which,  it  was 
averred,  occurred  through  the  negligence  of  the 
railroad  company,  and  without  any  fault  of  the 
plaintiff,  was  sufficient  as  against  a  demurrer. 
-Id. 

A  complaint  against  a  railroad  company 
for  oegligently  setting  fire  to  plaintiff's  prop- 
erty, alleging  tbat  defendant  "negligently  per- 
mitted" dry  ntter  to  accumulate  along  the 
track,  that  it  employed  no  spark  arrester,  that 
the  netting  on  the  smokestack  of  the  locomotive 
was  defective,  whereby  sparks  of  fire  were  emit- 
ted and  carried  into  said  Utter,  and  "into  the 
adjoining  fields  of  the  plaintiff,  and  by  which 
tlte  same  'became  Ignited,"  held  to  contain  a 
sufficient  allegation  of  negligence. — Id. 

Un  (8.P.1887) 

A  complaint  In  an  action  against  a  railway 
company  for  permitting  fire  .to  escape  to  plain- 
tiff's land  alleged  that  the  coals  negligently 
dropped  and  sparks  emitted  from  the  company's 
locomotive  engine  set  on  fire  dry  grass,  etc., 
negligently  suffered  to  gather  beside  the  rail- 
road track  and  on  its  right  of  way,  and  the  fire 
through  the  medium  of  the  grass,  etc.,  was  by 
the  company  negligently  allowed  to  escape  from 
its  right  of  way  and  communicate  to  plaintiff's 
lands.  Held,  that  the  complaint  sufficiently  al- 
leged  tbat  the  fire  was  permitted  to  escape  on 
plaintiff's  land  by  the  negligence  of  the  com- 
pany.—Pittsburgh,  C.  &  St.  L.  Ry,  Co.  V. 
Hizon,  11  N.  E.  2S5,  110  Ind.  225. 

A  complaint  in  an  action  against  a  railway 
company  for  permitting  fire  to  escape  to  plain- 
tiff's land,  which  alleges  that  the  "fire  and  dam- 


age 


were  not  caused  by  any  negligence 


on  the  part  of  plaintiff,"  sufficiently  negatives 


the  idea  that  the  fire  and  damage  complained 
of  were  occasioned  In  any  degree  by  any  cod- 
tribatory  negligence  on  tlie  part  of  plaintiff; 
Rev.  Bt  tasi,  i  876^  providing  that,  ia  tbe 
constmction  of  a  pleading,  its  allegatioiu  ditU 
he  liberally  constmed^Id. 

[k]  <S«p.l8S7) 

An  averment  that,  "without  fault  or  neg- 
ligence on  the  part  of  the  plaintiff,  said  fire, 
by  tbe  negligence  of  the  defendant  suffered  to 
escape  from  its  premises  to  plaintiff's  lands, 
did  then  and  there  bum  and  totally  destroy" 
plaintiff's  property,  shows  freedom  from  con- 
tributory negligence  with  sufficient  certainty 
to  withstand  a  demnrrer.— Indiana,  B.  ft  W. 
Ry.  Co.  T.  Orerman,  110  Ind.  538,  10  N.  & 
67S. 

[kk]    (Sup.  1890) 

A  complaint  which  alleges  tbat  while  t 
railroad  company  was  running  its  locomotire 
over  its  tracks  "sparks  and  fire  escaped  from 
the  loctHDOtive  and  negligently  set  fire  to  gnat 
on  plaintiff's  land ;  *  *  *  that  said  fire,  in- 
jury, and  damage  were  caused  wholly  by  the 
neglect  and  carelessness  of  defendant."— suffi- 
ciently charges  negligence^-Obio  ft  M.  Ry. 
Co.  T.  McCartney,  121  Ind.  389,  23  N.  E.  25S. 

[1]  (Sap.  UW) 
A  complaint  whldi  alleges  that  defendmt 
allowed  dry  grass  and  other  inflammable  ma* 
terlal  to  accumulate  on  its  right  of  way,  whidi 
caught  fire  from  sparks  negligently  allowed  by 
defendant's  employes  to  escape  from  one  of  its 
engines,  and  that  the  fire  spread  to  plaintiff's 
laud  and  destroyed  his  grass,  states  a  good 
cause  of  action.— Chicago,  St.  L.  ft  P.  Ry,  Ca 
T.  Burger,  124  Ind.  276,  24  N.  B.  981. 

tU]    (App.  1891) 

The  complaint  alleged  tbat  defendant  nes- 
llgently  permitted  tbe  fire  to  enter  on  plaintiff's 
land  and  bum  over  two  acres  of  the  same,  and 
that  the  fire  "burned  tbe  crops,  turf,  and  mack 
soil  off  of  two  acres  of  said  land."  Held,  tbat 
it  was  sufficiently  certain  that  the  two  acres  al- 
leged to  have  been  burned  over  and  rendered 
valueless  were  tbe  same  two  acres  on  which  tbe 
fire  was  alleged  to  have  entered. — Chicago,  St. 
L.  &  P.  R.  Co.  T.  Barnes,  2  Ind.  App.  213.  28 
N.  U.  328. 

In  an  action  against  a  railroad  company 
for  injuries  caused  by  fire  tbe  complaint  al- 
leged tbat  defendant  negligently  permitted  dry 
grass  and  weeds  to  accumulate  on  its  right  of 
way  through  plaintiff's  land,  and  that  it  set 
fire  to  such  grass  and  weeds,  and  negligently 
permitted  tbe  fire  to  escape  from  its  right  of 
way,  without  any  fault  on  the  part  of  plaintifl^ 
and  to  enter  on  plaintiffs  land;  tbat  tbe  fire 
destroyed  plaintiff's  crops  and  grass,  and  barn- 
ed  and  destroyed  the  muck  and  peat  soU  there- 
on, rendering  the  land  mliy  and  worthless,  and 
depriving  plaintiff  of  access  to  a  stream  of  wa- 
ter through  tbe  burned  land ;  and  that  the  fire 
burned  tbe  feet  and  legs  of  plaintiff'B  cattle 
which  were  then  on  the  land, — all  of  which  hap- 
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peced  without  any  faalt  or  D«gIigeDCe  on  the 
part  of  piaintlflf.  Held,  that  a  motion  to  re- 
quire plaintiff  to  state  more  Bpecifically  the 
acts  of  negligence  imputed  to  defendant  ww 
properly  denied;  an  allegation  that  defendant 
did  or  omitted  to  do  a  certain  thing  which  cans* 
ed  the  injury  sued  for  being  aofficlent  without 
pleading  all  the  facts  and  circumstances  from 
which  negligence  could  be  inferred.— Id. 

In  an  action  gainst  a  railroad  company 
for  injuries  caused  by  fire,  the  words  in  tti« 
complaint,  "all  of  which  happened  without  any 
tanit  or  negligence  on  the  part  of  plaintiff,"  re- 
late to  the  injuries  alleged  to  have  been  done 
by  the  6re,  as  well  aa  defendant's  n^Ugence  In 
permitting  tSe  fixe  to  escape  from  Its  right  of 
way.— Id. 

[m]    (Snp.  1892) 

In  an  action  against  a  railroad  company 
for  burning  plaintiff's  property,  the  complaint 
described  tbe  land  on  which  the  property 
was  situated,  and  alleged  that  plaintiff  was 
owner  thereof,  together  with  "all  the  improve- 
ments thereon  and  appurtenances  thereto ;"  that 
defendant,  in  operating  its  "railroad  in  the  vi- 
cinity of  said  land,  negligently  scattered  fire 
on  Its  right  of  way,  which  ignited  and  burned 
rabbish,  grass,"  etc. ;  "and  said  fire  was  by  de- 
fendant negligently  i>ermitted  to  Rpread  to  and 
bam  and  destroy  plaintiff's  said"  property. 
Held,  that  the  averments  of  ownership  of  the 
property  destroyed,  and  that  the  fire  rearhed 
and  destroyed  the  property  by  a  continuous 
bnmiDg,  were  sufficient— Chicago,  St.  L.  ft  P. 
R.  Co.  T.  WiUlams,  181  Ind.  80,  30  N.  B.  696. 

Dam]  (Aw.i8n) 

Where  a  complaint  alleges  that  defendant 
railroad  company  carelessly  discharged  sparks 
from  a  locomotlTe,  igniting  combustible  mate- 
rial negligently  left  upon  the  right  of  way,  and 
carelessly  allowed  the  fire  to  spread  over  plain- 
tiflTs  land,  destroying  hay  and  fences,  a  mo- 
tion to  make  more  specific,  so  as  to  state  wheth- 
er the  negligence  in  discharging  the  sparks  con- 
sisted in  improper  equipment  or  careless  opera- 
tion, is  properly  denied,  since  tbe  gist  of  the 
tort  is  suffering  tbe  fire  to  escape  to  plaintllTs 
land.— Ohio  &  M.  Ry.  Co.  T.  Tran>,  4  Ind. 
App.  69,  30  N.  B.  812. 

to]  (App.  im> 
In  an  action  against  a  railroad  company 
for  Injuries  caused  by  fire,  the  complaint  al- 
leged that  defendant  negligently  permitted  com- 
bustible rubbish  to  accnmnlate  on  its  right  of 
way;  that  In  operating  locomotives  such  rub- 
bish was  set  afire ;  and  that  defendant  careless- 
ly permitted  sncb  fire  to  escape  from  Its  right 
of  way,  without  any  fault  of  plaintiff,  and  to 
enter  on  plaintiff's  land,  where  it  injured  and 
killed  several  hundred  trees.  Held,  that  the 
motion  to  require  tbe  complaint  to  state  more 
specifically  the  acts  of  negligence  was  proper- 
ly denied.— Ohio  &  M.  Ry.  Co.  y.  Wrape,  4  Ind. 
App.  100,  30  N.  E.  428. 


[nn]  (8np.l8n> 

The  complaint  In  an  action  to  xecorer 
for  hay  burned  through  defendant  railroad  com- 
pany's alleged  negligence  showed  that  the  hay 
was  stacked  near  defendant's  rl^t  of  way,  bat 
contained  the  general  allegatim  that  the  hay 
was  destroyed  without  negligence  of  the  owner. 
Held  that,  there  being  po  spedfic  nitrations 
tending  to  destroy  such  general  allegation  ot 
fact,  snch  complaint  was  not  demurrable  as 
showing  on  Its  face  contributory  negligence  in 
stacking  hay  near  defendant's  railroad.— Fhenix 
las.  Co.  V.  Pennsylvaaia  Co..  134  Ind.  215,  33 
N.  E.  970,  20  L.  R.  A.  405. 

[o]    (App.  1S93) 

In  an  action  against  a  railroad  company 
for  damages  on  account  of  fire  escaping  from  a 
locomotive,  a  general  allegation  that  plaintiff 
was  without  fault  was  sufficient,  unless  it  ap- 
peared from  the  facts  stated  that  he  was  guilty 
of  negligence.— Chicago  ft  B.  R.  Co.  t.  Smith, 
33  N.  E.  241.  6  Ind.  App.  262. 

[oo]    (App.  1893) 

An  allegation  "that  said  fire  also,  by  the 
carelessness  and  negligence  of  defendant,  was 
allowed  to  and  did  spread  from  defendant's 
right  of  way  to  the  plaintiffs  meadow,  and 
burned"  his  crops,  sufficiently  avers  that  defend- 
ant negligently  suffered  or  caused  the  Sre  to 
escape  from  its  right  of  way  to  plaintifFs  prem- 
ises.—Lake  Erie  ft  W.  R.  Co.  v.  (Sriffin,  8  Ind. 
App.  47,  35  N.  E.  396,  52  Am.  St.  Rep.  465. 

tp]    (App.  1894) 

A  complaint  which  alleged  that  E.'8  prem- 
ises were  fired  by  sparks  from  a  passing  en- 
gine, that  defendant  negligently  omitted  to 
equip  the  engine  with,  a  proper  spark  arrester, 
and  that  fire  spread  fr^m  E.'8  premises  to  plain- 
tifTs  premises  without  bis  negligence,  was  de- 
murrable for  want  of  an  allegation  that  tbe 
sparks  were  negligently  permitted  to  escape  to 
K.'s  premises.— Lake  Erie  &  W.  R.  Co.  v.  BiU- 
ler,  36  N.  E.  428,  0  Ind.  App.  192;  Same  v. 
Pettljohn,  36  N.  B.  428,  9  Ind.  App.  6U6. 

The  allegations  that  the  spark  arrester 
was  defective,  and  that  defendant  was  negli- 
gent in  eqniKiing  the  engine,'  do  not  show  that 
the  injury  to  plalntUTs  inemisea  was  tbe  pnix- 
imate  result  of  snch  negl^nce.— Id. 

[ppl    (App.  1894) 

A  complaint  alleged  the  negligent  accumn- 
lation  of  rubbish  on  the  right  of  way ;  that 
said  rubbish  took  fire  from  sparks  from  an  en- 
gine; "that  the  fire  caused  and  caught  as  afore- 
said, through  the  carelessness  and  negligence 
of  said  defendant,  was  permitted  to  and  did 
spread  over"  plaintiff's  land.  Held,  on  demurrer, 
that  it  sufficiently  alleged  defendant's  negligence 
in  permitting  the  fire  to  spread  over  plaiDtUTs 
land.- Chicago  ft  E.  R.  Co.  T.  HoQSe.  10  Ind. 
App.  134.  37  N.  E.  731. 

A  complaint  charging  that  the  engine  was 
negligently  constructed  and  managed;  that  it 
emitted  large  sparics  and  coals  of  fire,  which 

were  carried  by  the  wind,  and  fell  on  plaintiff's 
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land,  and  caused  the  flie^^  not  demnnable.— 
Id. 

la]  (A»v.uu) 
Wliere  tbe  complaint  states  that  £he  de- 
fendant railroad  company  negligentlr  permitted 
its  right  of  way  to  become  overgrown  with  grass 
and  weeds;  that  there  had  been  but  little  rain, 
and  that  said  grass  and  weeds  were  dry  and 
easily  fired;  that  sparks  were  negligently  per- 
mitted to  escape  from  defendant's  engine,  which 
ignited  said  weeds  and  grass;  and  that  such 
fire  was  communicated  to  plaiotlfTs  land 
throu^  no  fault  of  his  own,  but  through  de- 
fendant's negligence,  and  burned  the  same,  to 
his  damage, — it  is  sufiicient  on  demurrer. — 
T«rre  Haute  &  L.  R.  Co.  T.  Walsh,  11  Ind. 
App.  13,  38  N.  E.  534. 

[qq]    (App.  1895) 

Iq  an  action  for  damages  for  tbe  burn- 
ing of  plaintiff's  land  by  fire  started  on  de- 
fendnnt's  right  of  way,  the  complaint  mast  al- 
lege that  defendant  negligently  permitted  the 
fire  to  escape. — LoQisville,  N.  A.  &  C.  R.  Co.  T. 
Palmer,  13  Ind.  App.  161,  39  N.  E.  881.  41  N. 
E.  400. 

In  an  action  against  a  railroad  company 
for  fire  escaping  from  Its  right  of  way,  the 
complaint  must  aver  that  defendant  permitted 
the  fire  to  escape;  and  an  allegation  that  Its 
employes  did  so  Is  insnfficlent,  without  an  alle- 
gation that  they  were  engaged  in  the  line  of 
their  employment— Id. 

[r]  (App.  1896) 
In  an  action  against  a  rtdlroad  company 
for  damages  by  a  fire  set  by  sparhs  from  its 
engine,  a  complaint  which  alleges  that  defend- 
ant's serran^B  permitted  sparks  to  escape  from 
the  engine  and  set  fire  to  combustibles  on  de- 
fendant's right  of  way.  which,  without  fault  on 
plaintiff's  part,  spread  over  bis  land,  does  not 
charge  tliat  defendant  negligently  allowed  the 
fire  to  escape  from  its  right  of  way,  and  is 
therefore  insufficient.— LonlsTiUe,  N.  A.  &  C. 
Ry.  Co.  T.  Roberta,  42  N.  SL  247,  13  Ind.  App. 
692. 

[rr]    (App.  18M) 

The  general  charge,  in  a  complaint,  that 
defendant  railroad  company  negligently  permit- 
ted its  engine  to  become  out  of  repair,  and  neg- 
ligently permitted  fire  to  escape  therefrom  and 
to  destroy  plaintiff's  property.  Is  snffident.— 
I^ke  Erie  &  W.  Ry.  Co.  r.  Gossard,  14  Ind. 
App.  244,  42  M.  E.  818. 

[si   (App.  1S9«) 

In  an  action  for  damages  caused  by  fire 
started  on  a  railroad  right  of  way,  a  motion  to 
make  tbe  complaint  more  specific  by  alleging 
what  engine  started  the  fire  was  properly  over- 
ruled, upon  the  averment  that  plaintiff  could  not 
do  so.— Baltimore  &  O.  R.  Co.  v.  Countryman, 
16  Ind.  App.  139,  44  N,  E.  265, 

Where,  in  an  action  against  a  railroad  com- 
pany for  damages  to  real  estate  caused  by  fire, 
the  complaint  proceeds  on  the  theory  that  the 


claim  first  accrued  to  plaintiff's  assignor  and  dies 
passed  by  assignment  to  plaintiff,  and  it  is  al- 
leged that  by  his  general  assignment  he  trans- 
ferred to  the  assignee  all  claims  and  demands  of 
every  description,  the  nnnecessaiy  statement  at 
tbe  conclusion  of  the  pleading  that  thereby  tbe 
"plaintiff  bag  been  damaged"  cannot  be  given 
such  force  as  to  cause  the  complaint  to  he  con- 
strued as  counting  on  an  injniy  to  the  land  while 
its  title  was  in  the  assignee.— Id. 

[t]  (App.  1S96) 
A  complaint  alleging  that  defendant  ne^i- 
gently  permitted  a  fire  to  originate  on  its  right 
of  way,  and  negligently  permitted  it  to  escape 
npon  plaintiff's  land,  and  to  bum  the  soil  snd 
crops  thereon,  is  sufficient.— Chicago  &  R  R.  Co. 
T.  Long,  45  N.  E.  484.  16  Ind.  App.  401. 

[tt]    (App.  1899) 

Where  a  complaint  shows  that  a  fire  set  on 
plsintifTa  premises,  for  which  he  sued,  wascaosed 
on  a  certain  day  by  spaiks  from  defendant's  en- 
gines running  by  his  premises,  it  is  not  error  to 
overmle  a  motion  to  make  it  more  sped&c  by 
stating  "the  engine  of  what  train  it  was  tiat 
started  the  fire  complained  of." — Chicago  &  E. 
R.  Co.  T.  Kreig,  53  N.  B.  1033,  22  Ind.  App. 
393. 

[U]    (Sap.  1900) 

In  an  action  against  a  railroad  company 
for  damages  from  fire  caused  by  sparks  from  Iti 
locomotive,  allegations  that  defendant  caieleasiy 
and  negligently  permitted  grass  and  other  00m- 
bostible  matter  to  accumulate  on  its  right  «f 
way,  and  that  sparks  from  a  passing  locomotive 
set  fire  to  such  matter,  and  the  fire  spread  to 
plaintiffs  building,  are  sufficient,  without  alle- 
gations that  the  locomotive  was  kept  in  an  im- 
proper condition,  and  carelessly  operated. — Pitts- 
burg, C,  C.  &  St.  L.  Ry.  Co.  v.  Indiana  Hotk- 
shoe  Co.,  56  N.  B.  766,  154  Ind.  322. 

[uu]    (App.  1900) 

Where  a  complaint  alleged  that  a  railroid 
so  negligently  conducted  its  engine  that  it  filed 
thick  grass  on  its  right  of  way  adjacent  to  plain- 
tilTs  property,  and  negligently  let  the  same 
spread  to  such  property,  causing  damage  with- 
out fault  of  plaintiff,  it  sufficiently  sUted  t 
cause  of  action.— Lake  Brie  &  W.  K.  Co.  t.  Mil- 
ler, 67  N.  E.  696,  24  Ind.  App.  602. 

[T]    (App.  1901) 

In  an  action  by  a  township  trustee  agaiut 
a  railroad  company  for  the  destruction  of  a  peat 
roadway  and  culverts  and  brid^;es  thereon  hr 
fire,  the  complaint  showed  that  defendant  negli- 
gently permitted  dry  grass  to  remain  aa  tbe 
right  of  way;  that  tbe  peaty  soil  was  diy  and 
combustible  through  drought;  that  defendant,  bj 
fire  from  an  engine,  set  a  fire  on  the  right  of 
way,  which  spread  to  the  peaty  surface  soil,  and 
escaped  to  the  peaty  lands  adjoining,  and  Ignit- 
ed the  roadway.  Held,  that  the  complaint  aof- 
ficiently  showed,  that  the  injury  was  the  nsnlt 
of  defendant's  negligence  as  its  pmzimate  caosb 
—Pittsburgh,  C,  C.  &  St  L.  B7.  Oo.  t.  Iddfaim 
02  N.  E.  112,  28  Ind.  App.  604. 
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Id  an  action  against  a  railroad  company  for 
permitting  fire  to  escape  and  damage  plaintiff's 
premises,  a  complaint,  charging  defendant  vitb 
negligence  in  permitting  tlie  file  to  escape  from 
its  premises,  and  averring  tliat  plaintiff  was 
without  fault,  stated  a  cause  of  action.— Pi tts- 
burgh,  C,  G.  &  St.  li.  By.  Co.  v.  Gieb,  61  M.  E. 
U39,  64  N.  E.  89,  29  Ind.  App.  704. 

twl    (App.  i«e) 

The  Srst  paragraph  of  a  complaint  alleged 
that  defendant  railway  company  negligently  per- 
mitted comboatible  material  to  accumulate  on 
its  right  of  way,  negligently  permitted  its  en- 
gines to  cast  out  sparks  igniting  the  material, 
and  negligently  and  carelessly  suffered  and  per- 
mitted the  fire  to  escape  from  its  right  of  way  to 
the  plaintiff's  lands,  igniting  the  turf,  etc.,  to 
plaintiff's  damage.  The  second  paragraph  fur- 
ther alleged  that  the  combustible  material  which 
bad  accumulated  on  the  right  of  way  was  ignit- 
ed by  a  spark  from  a  locomotive,  without  aver- 
ment of  negligence  in  permitting  the  engine  to 
cast  oat  the  sparks.  The  third  paragraph  pro- 
ceeded: "Which  said  fire,  after  being  ignited  by 
defendant  as  aforesaid,  defendant  negligently  and 
carelessly  suffered  and  permitted  to  escape  and 
spread  over  the  land  of  plaintiff,"  etc.  Held, 
that  under  Bums*  Rev.  St.  1901,  S  379,  requir- 
ing pleadings  to  be  liberally  construed  the  com- 
plaint sufficiently  indicated  that  the  injuries  re- 
sulted from  negligence  in  permitting  the  fire  to 
escape.— Wabash  R.  Co.  t.  Schultz,  64  N.  R 
481.  30  Ind.  App.  496. 

[WW]  (Sap.  1903) 

>Vhere,  in  an  action  against  a  railroad  for 
damage  to  property  by  fire  alleged  to  have  es- 
caped from  defendant's  locomotive,  the  com- 
plaint alleges  that  the  Injury  was  caused  "wholly 
by  the  negligence  of  defendant,"  the  complaint 
la  good  as  against  a  demurrer  for  want  of  facts, 
notwithstanding  its  failure  to  state  in  detail  the 
facts  constituting  negligence. — Pittsbu^h,  C,  C. 
&  St  li.  By.  Co.  T.  Wilson,  66  N.  E.  899,  161 
Ind.  701. 

Ix]    (App.  U03) 

A  complaint  alleging  that  defendant  rail- 
road company  negligently  permitted  fire  on  its 
right  of  way  to  escape  to  the  land  of  S.,  igniting 
it,  and  thence  to  plaintiffs  adjoining  land,  is 
sufficient,  without  alleging  negligence  in  permit- 
ting the  fire  to  escape  from  the  land  of  S.  to 
that  of  plaintiff.— Wabash  R.  Co.  t.  Lackey,  67 
N.  E.  278,  31  Ind.  App.  103. 

[XX]    (Sap.  1906) 

In  an  action  against  a  railroad  company  for 
the  burning  of  property  caused  by  sparks  carried 
by  the  wind  from  a  passing  locomotive,  an  al- 
legation that  defendant  negligently  permitted  the 
coals  and  sparks  to  be  carried  by  the  wind  to 
plaintiff's  property  la  insufficient,  since  plaintiff*! 
cause  of  action  was  based  on  negligence  in  the 
operation  of  defendant's  locomotive,  and  the  com- 
plaint contained  no  allegation  as  to  sach  negU- 


gence.—Lake  Erie  &  W.  B-  Oo.  v.  McFall,  165 
Ind.  574,  76  N.  E.  400. 

A  eomidaint  alleging  that  defendant  was 
opeiatbig  a  railroad  through  a  village  in  which 
there  were  a  large  number  of  wooden  buildings 
in  dose  proximi^  to  the  trade,  and  on  a  day 
when  a  strong  wind  was  blowing,  and  it  had 
been  unusually  dry  for  a  long  time,  carelessly, 
negligently,  and  wrongfully  failed  to  use  suffi- 
cient spark  arresters  or  other  proper  appliances 
to  prevent  the  emission  of  sparks  frcan  its  loco- 
motives, and  negligently  ran  the  trains  at  such 
a  high  speed  that  the  engines  threw  out  unusual- 
ly  large  and  dangerous  sparks,  which  set  fire  to 
plaintiff'a  bam,  when  considered  on  appeal  after 
a  trial  in  which  the  Issue  of  negligence  was  cor- 
rectly submitted  to  the  jury,  sufficiently  alleged 
negligence  in  respect  to  the  operation  of  the  lo- 
comotive, and  in  permitting  fire  to  escape  and 
destroy  plaintiff's  tmm.— Id. 

In  an  action  for  the  destruction  of  plain- 
tiff's bam  by  fire  emitted  from  defendant's  en- 
gine, a  paragraph  of  the  complaint  alleged  that 
defendant  negligently  and  carelessly  omitted  to 
exercise  care  proportionate  to  the  increased  rislc 
and  hazard  caused  by  the  prevailing  high  wind 
and  drought  then  prevailing,  but  negligently 
ran  its  locomotive  on  the  day  In  question  at  an 
unusual  and  excessive  rate  of  speed  under  an 
excessive  pressure  of  steam,  causing  great  and 
unusual  quantities  of  dangerous  sparks  to  be 
emitted,  which  sparks  defendant  carelessly  and 
negligently  permitted  end  suffered  to  Im  so  emit- 
ted, thrown,  carried,  and  spread  by  the  wind  off 
of  defendant's  right  of  way  and  onto  and 
against  plaintifTs  bam,  igniting  and  setting 
fire  to  the  same.  Beld  thzt,  the  only  charge  of 
negligence  in  such  paragraph  being  the  running 
of  the  train  at  an  unusual  and  excessive  rate 
of  speed,  which  was  not  an  invasion  of  plain- 
tifTs rights,  the  paragraph  was  demurrable. — 
Id. 

A  complaint,  alleging  that,  notwithstanding 
defendant  ran  Its  trains  tbrongh  a  village  in 
close  proximity  to  certain  wooden  bnildings  on 
a  day  when  it  was  unusually  dry  and  when  a 
strong  wind  was  blowing,  defendant's  servants 
negligently  and  carelessly  failed  and  omitted  to 
exercise  care  and  cantlon  in  running  the  loco- 
motive proportionate  to  the  Increased  danger 
and  risk  of  setting  fire  to  plaintiff's  building, 
but  so  negligently  and  carelessly  operated  the 
train  at  such  a  high  rate  of  speed  and  excessive 
bead  of  steam  that  anusually  la^  and  danger- 
ous sparks  were  emitted,  which  were  carried 
by  the  wind  i^inst  plaintiff's  bam,  which  was 
set  on  fire  and  bomed,  sufficiently  charged  neg- 
ligence in  the  operation  of  Qie  locomotive.— Id. 

A  complaint  alleging  that  defendant  op- 
erated a  railroad  through  a  village  between 
wooden  buildings  in  close  proximity  to  the 
track,  and,  on  a  day  when  a  strong  wind  was 
blowing  and  when  it  was  nnusnslly  dry,  care- 
lessly and  negligently  failed  to  use  safe  and 
sufficient  spark  arresters  or  other  proper  ap- 
pliances on  its  engine  to  prevent  the  emission 
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of  sparks,  and  negligently  ran  a  locomotive  un- 
der sacb  a  high  and  uonecessarr  head  of  steam 
that  it  threw  out  unasuaU;  large  and  dangei^ 
oos  sparks  and  coals  of  fire,  which  set  fire  to 
and  burned  plaintifiTs  barn,  sufficiently  alleged 
negligence  in  the  operation  of  the  locomotive 
and  in  permitting  fire  to  escape,  etc.— Id. 

Where  a  paragraph  of  a  complaint  alleged 
that  sparks  and  coals  of  fire  were  emitted  from 
defendant's  engine  and  carried  by  the  wind 
from  tbe  engine  to  and  against  plaintiff's  bam, 
which  was  set  ou  fire  and  destroyed,  it  could 
not  be  supported  aa  charging  negligence  of  the 
defendant  in  permitting  the  fire  to  escape  from 
its  right  of  way.— Id. 

trl  (Ap».]M6> 

Where,  In  an  action  againat  a  ndlroad 
company  for  a  fire  alleged  to  have  been  neg- 
ligently set  out,  tbe  complaint  stated  that  there 
was  a  Itage  accumulation  of  combustible  matter 
on  defendant's  right  of  way  where  the  fire  was 
set,  and  that,  for  a  long  time  prior  to  the  fire, 
defendant  had  negligently  suffered  such  matter 
so  to  remain  during  the  hot  season,  nntil  it 
was  ignited  by  sparks  from  a  passing  locomo- 
tive, which  flre,  through  defendant's  negligence, 
escaped  and  commnnicated  to  plaintiffs  prop- 
ertyt  such  all^tion  was  sofflciently  certain 
and  definite,  both  as  to  the  extent  of  the  ac- 
cumulation of  combustible  matter,  etc.,  and  al- 
so as  to  the  time  during  which  it  had  been 
permitted  to  remain  on  the  right  of  way. — 
Pittsburg,  0.,  C.  &  St.  L.  Ry.  Co.  t.  Wise,  74 
N.  E.  1107,  38  Ind.  App.  59. 

An  allegation  that  defendant  railroad  com- 
pany negligently  failed  to  have  its  locomotive 
alleged  to  have  set  out  fire  provided  with  a 
safe  and  sufficient  spark  arrester,  in  that  the 
meshes  of  the  arrester  in  use  were  too  large, 
and  insufficient  to  prevent  tbe  escaping  of 
sparks  and  live  coals  therefrom,  and  that  when 
the  fire  was  set  out  the  locomotive  was  so  neg- 
ligently equipped,  by  such  meshes  being  too 
large,  and  by  reason  of  the  old,  worn,  broken, 
and  burned  condition  of  tbe  arrester  and  mesh- 
es and  that  the  engine  was  then  bo  negligent- 
ly managed  by  defendant,  in  that  too  much  fuel 
was  supplied,  and  too  much  steam  put  on,  etc., 
it  threw  out  coals  of  fire  of  unusoal  size,  char- 
acter, and  quantity,  etc.,  charged  negligence  on 
the  part  of  defendant  in  the  construction,  equip- 
ment, and  management  of  the  locomotive  with 
sufficient  certainty  and  definiteness. — Id. 

An  avennent  that  defendant  railroad  com- 
pany negligently  permitted  fire  to  escape  from 
ita  right  of  way  was  not  objectionable  as  plead- 
ing negligence  in  general  terms. — Id. 

[yy]  <8Bp.lS06) 

In  an  action  for  loss  by  fire  alleged  to  have 
been  set  by  defendant  railroad  company,  the 
first  paragraph  of  tbe  complaint  charged  neg- 
ligence, in  that  defendant  omitted  to  use  a 
safe  and  sufficient  spark  arrester,  in  operating 
its  locomotive  with  the  trapdoor  down,  there- 
by increiiBing  the  draft,  and  in  operating  the 
locomotive  with  an  unusual  pressure  of  steam; 


each  and  all  of  such  acta  having  caosed  great 
quantities  of  dangerous  coals  to  have  been 
emitted  from  the  smokestad^  which  set  fire 
to  the  right  of  way.  Then  followed  an  allega- 
tion that  plaintiff  had  no  opportunity  to  eCiam- 
iue  the  locomotive  or  spark  arrester  in  qnesdoa 
which  was  in  the  exclusive  control  of  defend- 
ant railroad  company,  and  therefore  plaintiff 
could  not  allege  what  mechanism  should  have 
been  used,  or  in  what  respect  tbe  spark  arrester 
was  Insufficient,  etc  Hddj  that  such  latter 
averment  was  immaterial,  and  did  not  negative 
the  prior  allegations  that  tbe  defects  ^eged 
were  the  proximate  cause  of  the  setting  of  the 
initial  fire-— Lake  Erie  &  W.  By.  Co.  t.  Ford, 
1G7  Ind.  205,  78  N.  E.  960. 

Xn  an  action  against  a  railroad  company 
for  fire  alleged  to  have  been  negligently  set  oat, 
it  was  not  necessary  that  the  complaint  should 
allege  facts  showing  that  the  railroad  company 
had  notice  or  knowledge  of  the  existence  of 
holes  in  the  spark  arrester  of  its  engine  caused 
by  tbe  bending  or  springing  of  wires;  soeh 
facts  being  covered  by  the  avennent  of  ne^ 
gence  in  tbe  maintenance  of  the  arrester.— Id. 

A  complaint,  alleging  that  defendant  nit 
road  company  negligently  omitted  to  use  a  safe 
sparic  arrester,  that  it  used  a  spark  arrester 
with  unusually  large  holes  therein,  operated  Ui 
locomotive  with  the  trapdoor  open,  thereby  is* 
creasing  the  draught,  and  operated  its  locomo- 
tive with  a  high  and  nnnsnal  pressure  of  stesn, 
tlwreby  setting  fire  and  causing  plaintiffs  i» 
jury,  -is  sufficient,  wiUiout  alleging  that  the  4^ 
fects  could  not  be  more  explicitly  described  he- 
cause  tbe  locomotive  was  in  defendant's  excln* 
sive  possession. — Id. 

[i]    (Sup.  1907} 

The  complaint,  In  an  action  against  a  rail- 
way company  for  damages  caused  by  fire,  charg- 
ing the  company  with  negligence  in  the  con- 
struction of  the  engine;  that  the  company  neg- 
ligently failed  to  keep  the  same  in  repair,  and 
negligently  operated  it;  that,  on  account  of 
such  negligence,  the  engine  threw  sparks  and 
coals  upon  land  outside  Its  right  of  way,  and 
set  fire  to  dry  grass,  etc. ;  and  that  the  com- 
pany negligently  permitted  such  fire  to  escape  to 
plaintiffs  land  and  destroy  his  property  there- 
on, such  damage  being  caused  solely  by  tbe  care- 
lessness of  the  company  and  without  neglige&ce 
of  the  plaintiff — was  sufficient  against  a  demur* 
rer  for  want  of  facts.— Pi  ttsbut^,  C,  O.  &  St 
L.  By.  Co.  V.  Brough,  168  Ind.  S78»  81  N.  R 
57,  12  L.  E.  A.  (N.  S.)  401. 

(App.  1909) 

The  first  paragraph  of  a  complaint  chaig* 
ed  negligence  in  running  and  operating  a  loco- 
motive in  snch  a  way  as  to  emit  large  and  un- 
usual sparks  and  coals  of  fire  which  fell  on  a 
bam  of  W.,  and  started  a  fire  which  injured 
plaintiff.  The  second  charged  negligence  in  us- 
ing a  locomotive  old  and  out  of  repair,  and  in 
a  defective  condition,  and  not  equipped  with  a 
properly  constructed  and  adjusted  spark  arrest- 
er, by  reason  of  which  latge  coals  and  sparks 
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were  ^scharged  on  the  bam  and  cannd  the  in* 
jury.  BiM,  that  motions  to  make  eadi  man 
specificas  to  negligence  were  properly  OTeiroI- 
ed.— Pittsborgfa.  C.  G.  ft  St  L.  By.  Go.  t. 
German  Ins.  Co^  87  N.  K.  9^ 

Fob  Cases  tbou  Otbeb  States, 

See  41  Cent.  laa.  B.  R.  §1 169S-1705. 
See,  also,  S3  Gyc  pp.  1351-1356. 

1479.         IssoM,  vroof,  mmd  wrlaaoe. 

[a]    (App.  1893) 

Where  the  pomplaint  against  a  railrond 
company  alleges  that  defoidant  n^Ugently  auf- 
feml  fire  to  escape  from  its  right  of  way  and 
bnm  plaintiff's  "fences,  grass,  corn,  and  the 
soil  of  his  lands,"  without  his  negligence,  plain- 
tiff  is  entitled  to  recover  if  the  evidence  shows 
that  any  of  the  articles  mentioned  were  so 
burned;  and  the  complaint  Is  good  on  demorrer. 
—Chicago  &  K.  Co.  v.  Smith,  6  Ind.  App. 
262,  33  N.  E.  241. 

tbl  (App.  1884) 
Where  the  complaint  in  an  action  for 
the  bnrning  of  a  meadow  alleges  that  defendant 
railway  company  negligently  permitted  grass  to 
accnmnlate  on  its  right  of  way,  evidence  of  the 
presence  of  such  materials,  and  that,  shortly 
after  the  passage  of  a  train,  fire  was  discovered 
there,  will  support  a  verdict  for  plaintiff.— 
Terre  Haute  &  I*  R.  Co.  v.  Walsh,  11  Ind. 
App.  13,  38  N.  E.  534. 

[c]     (App.  1896) 

Where  the  complaint,  in  an  action  against 
a  nilway  company  for  negligenUy  starting  a 
fire  on  its  right  of  way,  also  charges  ne^igence 
In  allowing  the  fire  to  escape  to  plaintiffs  prem- 
ises, eridence  showing  the  negligent  escape  of 
tlie  fire  is  sufficient  to  support  a  verdict  for 
plaintiff,  even  though  there  ia  conflict  as  to 
where  the  fire  originated.— Baltimore  ft  O.  B. 
Co.  r.  Countryman,  16  Ind.  App.  139,  44  N. 
E.  205. 

Id]    (Smp.  1900) 

In  an  action  for  damages  from  a  fire  com- 
municated from  defendant's  right  of  way  to 
plaintiff's  building,  claims  as  to  plaintifTs  vio- 
lation of  a  contract  in  regard  to  the  erection  of 
buildings  will  not  be  considered  when  no  breach 
of  the  contract  is  alleged  in  the  answer.— Pitts- 
burg, C.,  C.  ft  St.  L.  By.  Co.  v.  Indiana  Horse- 
shoe Co.,  56  N.  E.  766,  164  Ind.  322. 

[e]     (App.  1903) 

An  instruction  that  in  order  for  plaintiff  to 
recover  for  a  loss  of  its  buildings  fired  by  de- 
fendant's locomotive  it  must  prove  that  the 
property  was  destroyed  by  fire  negligently  emit- 
ted from  one  of  defendant's  engiues,  that  the 
spark  arrester  in  the  engine  was  defective  and 
liad  been  negligently  allowed  to  be  in  that  con- 
dition, that  the  engineer  at  the  time  of  the  fire 
was  operating  the  engine  and  spark  arrester 
negligently,  and  that  plaintiff  was  not  guilty  of 
contributory  negligence,  was  error,  since  plain- 
tiff was  only  required  to  prove  either  act  of 


negligence  charged,  provided  such  negligence 
was  the  proximate  canse  of  the  ioss.— Indiana 
Glay  Co.  t.  Baltimore  ft  O.  S.  W.  B.  Go.,  67 
N.  E.  704,  31  Ind.  App.  258. 

m     (App.  1B05) 

Under  an  allegation  that  defendant  rail- 
road company  negligently  permitted  fire  to  es- 
cape from  its  right  of  way  on  plaintifPs  prem- 
ises, it  was  not  necessary  for  plaintiff  to  show 
that  defendant  omitted  to  adopt  prudent  means 
to  prevent  the  escape  of  fire  after  H  had  start- 
ed, but  it  was  sufficient,  under  such  averment, 
to  show  the  accumulation  of  combustible  mate- 
rial on  the  right  of  way,  extending  up  to  plain- 
tiff's property,  so  tbat  the  communication  of 
fire  to  plaintiffs  property  would  he  the  natural 
and  probable  consequence  of  its  burning  on  the 
right  of  way.— Pittsburg,  C,  C.  &  St.  L.  By. 
Co.  V.  Wise,  74  N.  E.  1107.  36  lad.  App.  59. 

Fob  Cases  fbom  Other  States, 

See  41  Cent.  Dig.  R.  B.  §g  1706-1708. 
See,  also,  33  Cyc.  pp.  1356-1358. 

S  480.  —  Presnmptioas  and  budea  of 
proof. 

As  to  ownership  and  operation  of  road,  see  ante, 
i  270. 

[al    (Snp.  1869) 

There  is  no  presumption  that  a  fire  which 
appears  to  have  been  communicated  from  rail- 
road locomotives  to  adjoining  premises  was  the 
result  of  negligence  on  the  part  of  the  compa- 
ny's servants.— Indianapolis  ft  C.  R.  Co.  v.  Par- 
amore,  81  Ind.  143;  Same  t.  Stark,  Id.  1^. 

[b]   (tap.  1881) 

The  plaintiff  In  an  action  against  a  rail- 
road company  for  damages  caused  by  a  fire 
started  by  one  of  its  locomotives  need  not  show 
by  wliat  particular  locomotive  the  fire  was 
started.— Pittsburgh,  G.  ft  St  L.  B.  Go.  t.  Noel. 
77  Ind.  110. 

[e]    (tap.  .1881) 

Sparks  from'  a  locomotive  engine  are  prima 
fade  evidence  of  negligence  in  the  company  and 
their  servants  having  the  management  thereof, 
rendering  it  incumbent  on  them  to  show  that 
proper  precaution  bad  been  taken  to  prevent 
the  escape  of  sparks,  and  hence  it  was  error  in 
an  action  for  a  fire  alleged  to  have  been  caused 
by  a  locomotive  to  exclude  the  testimony  of  a 
witness  for  defendant  tending  to  rebut  such 
prima  facie  evidence  by  showing  tbat  the  de- 
fendant's engines  were  provided  with  the  best 
methods  known  for  preventing  fire,  etc.— Pitts- 
burgh, €.  &  St  Louis  By.  Go.  r.  Hixon,  79 
Ind.  111. 

[d]  No  presumption  of  negligence  on  the  part 
of  a  railroad  company  arises  from  the  fact  of 
fire  being  communicated  from  an  engine  in  use 
on  its  railroad.— (Sup.  1887)  Pittsburgh,  O.  ft 
St.  L.  Ry.  Co.  V.  Hiion.  11  N.  E.  285,  110 
Ind.  225;  (1894)  New  York,  C.  &  St  L.  R.  Co. 
V.  Baltz,  3G  N.  E.  414,  38  N.  E.  402,  141  Ind. 
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661;  (App.  1896)  Lake  Erie  &  W.  B.  Co.  v.  Gos- 
Bam,  42  N.  E.  818,  14  Ind.  App.  244 ;  (190C) 
Baltimore  &  O.  S.  W.  B.  Co.  t.  O'Brien,  77 
N.  E.  1131,  38  Ind.  App.  143. 

[e]  Where  a  negligent  communlcatioD  of  fire 
to  plaintiff's  property  by  the  engine  of  a  rail- 
road company  ie  charged,  the  burden  of  proof 
is  on  plaintiff.— (Sup.  1888>ChEcago  &  E.  I.  R. 
Co.  V.  Ostrander,  110  Ind.  259,  15  N.  E.  227, 
19  N.  E.  110;  (App.  1906)  Baltimore  &  O.  8. 
W.  B.  Co.  T.  O'Brien.  38  Ind.  App.  143,  77 
B.  1131. 

[fl     (App.  1896) 

That  the  spark  arrester  on  an  engine  con- 
tained boles,  throagh  which  coals  of  fire  escaped 
and  ignited  combastible  matter  on  the  right  of 
way,  is  prima  facie  evidence  of  Degligence  by 
the  tympany.— LouiaviUe,  N.  A.  &  C.  By.  Co.  v. 
McCorkle,  12  Ind.  App.  691,  40  N.  E.  26. 

■     [g]    (App.  18OT) 

In  an  action  for  damages  from  a  fire  set 
by  a  railroad  company,  tbe  burden  is  upon  plain- 
tifi!  to  show  his  want  of  contributory  negligence. 
—Wabash  R.  Co.  t.  HiUer,  48  N.  E.  663,  18 
Ind.  App.  549. 

Where,  in  an  action  for  damages  fbr  loss 
oeeaaloned  by  fire  set  by  a  railroad  company, 
the  burden  of  proof  rests  upon  plaintiff  to  show 
his  want  of  contribuKwy  negligence,  it  is  neces- 
sary for  Um  to  show  whether  he  had  knowl- 
edge of  the  fire  during  its  pn^ieM ;  and,  where 
lack  of  knowledge  is  not  shown,  plaintiff  must 
show  reaaonable  efforts  were  made  by  him  to 
prevent  dami^— Id. 

Pi]  (Ap».1898) 
The  burden  is  on  the  plaintiff  to  show  that 
his  own  negligence,  either  active  or  paBsive,  did 
not  contribute  to  the  Injury.— Louisville,  N.  A. 
&  C.  By.  Co.  V.  Carmon.  20  Ind.  App.  471,  48 
N.  E.  1047.  00  N.  E.  803. 

[1]    (App.  1900) 

Where  plaintiff  owning  property  near  a 
railroad  company  sued  to  recover  for  damages 
from  fire,  and  it  was  shown  that  be  had  knowl- 
edge of  the  fire  shortly  after  it  began,  it  was 
then  incumbent  on  him  to  prove  the  use  of  rea- 
sonable efforts  to  extinguish  it. — Lake  Erie  & 
W.  B.  Co.  V.  Kiser,  58  N.  £.  505,  25  Ind.  App. 
417. 

[J]  (Snp.  1904) 
In  an  action  against  a  railroad  company 
for  damages  from  fire,  where  the  negligence  al- 
leged was  in  using  insufficient  or  defective  spark 
arresters,  plaintiff  has  the  burden  of  proving 
such  negligence.— Toledo,  St  L.  &  W.  B.  Co.  v. 
Fenstermaker,  72  N.  E.  561,  163  Ind.  S84. 

Fob  Cases  fbou  Otheb  States, 

See  41  Cent.  Dig.  B.  B.  H  1709-1710. 
See,  also,  33  Qyc.  pp.  1359-1368;  note,  41 
C.  C.  A.  370. 


S  481.  —  AilMisstMHty  of  erUuM. 

Admissions  as  evidence,  see  EvumccK,  |  24& 
Expert  testimony,  see  Evidence,  f  543%. 
Opinion  evidence,  see  EviDEnOE,  H  474,  4B3, 

497,  BOl. 

[a]  (S«p.  U81) 

Evidence  that  after  plaintifTa  property  was 
burned  by  fire  set  out  by  defendant's  loccmo- 
tives  other  property  was  burned  by  sparks  emit- 
ted by  sudt  locomotives  was  admissible  to  show 
tbe  general  defective  condition  of  defendant's 
engines.— Pi  ttsbursh,  C  ft  St  L  B.  Go.  v.  Noel, 
77  Ind.  110. 

[b]  (App.  1S93) 

In  an  action  against  a  railroad  company 
for  tbe  destruction  of  property  delivered  to 
it  for  shipment,  it  was  not  error  to  admit  evi- 
dence of  tbe  condition  of  engines  othar  than 
those  which  set  the  fires  which  caused  the  loss, 
and  of  other  fires  along  defendant's  right  ot 
way  occurring  about  the  time  of  such  loss;  es- 
pecially when  the  particular  engines  which  set 
the  former  fires  had  not  been  Identified.— Evans- 
ville  &  T.  H.  B.  Co.  v.  Keith,  8  Ind.  App.  67. 
36  N.  E.  206. 

In  an  acti<m  against  a  milroad  company 
for  the  deatrnctkm  of  pniperty  delivered  to  It 
for  shipment,  it  was  not  error  to  adn^t  evl- 
dence  of  an  expert  in  the  CTnploy  of  another 
railroad  company,  that  at  the  tlmo  of  tiie  fires 
in  question  a  certain  device  to  prevent  the 
emission  of  sparks  was  in  use  on  his  read,  and 
that,  with  proper  use  and  handling,  he  had 
nevff  known  of  a  fire  caused  by  an  engine  so 
equipped.— Id. 

Nor  was  it  error  to  Refuse  to  permit  de- 
fendant to  show  tliat  fires  occurred  along  the 
line  of  such  witness'  road  while  such  device 
was  in  use  thereon. — Id. 

[c]  (Apt».uas) 

In  an  action  for  the  destruction  of  hty 
by  fire  from  defendant's  engines,  evidence  that 
other  fires  were  started  along  the  line  of  the 
road  by  audi  engines  about  the  time  of  ths 
burning  of  tbe  hay  in  question  is  admissible. 
-Louisville.  N.  A.  ft  C.  By.  Go.  t.  Lange,  13 
Ind.  App,  337,  41  N.  B.  000. 

[d]  (App.  I89G) 

In  an  action  against  a  railroad  company 
for  damages  from  a  fire  set  by  sparks  from 
its  engine,  it  is  error  to  admit  evidence  that  de- 
fendant (Aid  others  for  losses  from  the  same 
fire.— Loniaville,  N.  A.  ft  C  By.  Co.  T.  Boberta, 
18  Ind.  App.  602,  42  N.  E.  247. 

[el    (App.  1897) 

In  an  action  for  damages  caused  by  fire  set 
by  a  locomotive,  where  the  complaint  alleged 
that  the  locomotive  was  carelessly  constructed 
and  operated,  it  was  not  error  to  admit  evidence 
of  other  fires  on  the  same  day  set  by  the  same 
engine.- Lake  Erie  ft  W.  R.  Co.  t.  Cknild.  47 
N.  E.  941,  18  Ind.  App.  276. 
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In  an  action  for  a  fire  set  by  n  locomotive, 
evidence  of  other  fires  on  the  same  day  which 
sprang  up  adjacent  to  the  track  after  the  same 
loGwnotiTe  passed  is  admissible.— Chicago  & 
R.  Co.  T.  Kttig,  S8  N.  B.  1088,  22  Ind.  App. 
393. 

[ff]  (App.im) 

That  a  certain  engine,  in  chance  of  a  par- 
ticular engineer,  was  defective,  and  was  so  neg- 
lisentlT  managed  as  to  nnnecesaarily  throw,  out 
fire,  cannot  be  shown  hj  testimony  of  the  con- 
dition of  another  engine,  or  of  the  careless  con- 
dnct  of  other  engineers. — Chicago,  I.  &  ti.  By. 
Co.  T.  GUmore,  53  N.  B.  1078.  22  Ind.  App. 
466. 

[h]    (Snp.  IMO) 

In  an  action  for  damages  from  fire  vtarted 
by  defendant's  engine,  wben  the  negligence  com- 
plained of  is  In  allowing  combustible  material 
to  accumnlate  on  the  right  of  way,  evidence  of 
other  fires  started  by  defendant's  engines  about 
the  same  time  is  admissible.— Pittsburg,  C,  C. 
ft  St  It.  Ry.  Co.  V.  Indiana  Horseshoe  Co.,  56 
N.  E.  766,  154  Ind.  822. 

[I]  (App.  1»0) 
Where  there  was  no  evidence  that  a  fire 
near  a  right  of  way  was  started  by  a  particular 
engine,  evidence  of  other  fires  started  by  such 
engine  is  inadmissible.— Chicago  &  E.  I.  Ry. 
Co.  T.  Ross.  S6  N.  B.  451,  24  Ind.  App.  222. 

[j]    (App.  1900) 

Where  damages  were  claimed  for  negligence 
of  a  railroad  in  permittiog  a  fire  caused  by  it 
to  escape  from  its  right  of  way,  evidence  as  to 
other  fires  along  such  right  of  way,  and  the 
condition  of  the  grass  at  the  time  thereof,  was 
immaterial.— Lalce  Erie  &  W.  R.  Co.  t.  Miller, 
57  N.  E.  606,  21  Ind.  App.  662. 

[k]  (Snp.lMl) 

In  an  action  against  a  railroad  for  Inju- 
ries to  land  caased  by  the  negligent  accumu- 
lation and  ignition  of  combustible  materials  on 
the  right  of  way  and  the  escape  of  the  fire,  evi- 
dence of  the  presence  of  dry  grass  and  weeds 
on  the  right  of  way  at  other  places  than  that 
at  which  the  fire  complained  of  occurred,  and 
of  fires  ocmning  at  other  tinws  and  places, 
was  admissible.— Wabash  R.  Co.  t.  Miller.  61 
N.  B.  1005.  158  Ind.  174. 

[1]  (Sap.  1906) 
In  an  action  against  a  railroad  company 
for  damages  for  destruction  of  a  house  and  bam 
by  a  fire  in  which  it  was  claimed  that  the  bam 
was  set  on  fire  by  sparks  from  the  engine  and 
the  fire  communicated  from  the  bam  to  the 
house,  evidence  as  to  how  far  the  sparks  were 
carried  from  the  bnmlng  barn  was  admissible 
as  part  of  the  occurrence  tending  to  show  the 
extent  of  the  fire.— Cleveland,  C,  C.  &  St,  L. 
Ry.  Co.  T.  Hayes,  167  Ind.  454.  79  N.  B.  448. 

[m]   (App.  MM) 

Where,  in  an  action  i^inst  a  railway 
company  for  loss  by  fire  caused  by  sparks  emit- 


ted by  an  engine,  it  was  shown  that  a  particu- 
lar engine  emitted  the  sparks,  it  was  error  to 
admit  evidence  that  other  engines  at  other  times 
set  fires,— Cleveland,  C,  C,  &  St.  L.  Ry.  Co. 
T.  Loos,  77  N,  B,  048,  88  Ind.  App.  1. 

Fob  Cases  nou  Other  States. 

See  41  Cent.  Dio.  R.  R.  {}  1717-1729; 
See,  also,  83  Oyc  pp.  1368-1380. 

{ 48S.  —  Snfleiamej  of  wldeaee. 

Aa  to  ownership  and  operation  dI  nndf  see 
ante,  |  272. 

M    (Snp.  1879) 

In  an  action  against  a  railroad  company  for 
damages  tor  burning  property,  evidence  held 
sufficient  to  sustain  a  finding  that  the  smoke- 
stack of  defendant's  locomotive  was  defective.— 
Looisviiie,  N.  A.  &  G.  Ry.  Co.  t.  Richardson, 
66  Ind.  43,  82  Am.  Rep.  94. 

lb]  (fiBp.l8n) 

There  was  evidence  that,  at  a  point  where 
the  fire  started  on  defendant's  right  of  way, 
tltere  were  dir  grass  and  weeds  extending  np 
to  the  track;  that  passing  locomotives  frequent- 
ly dropped  coals  <ii  fire,  whidi  set  fire  to  the 
ties ;  that  the  weather  was  dry,  wd  the  wind 
was  blowing  in  a  direction  which  would  carry 
fire  towards  plalntilTs  property;  and  that  there 
was  a  line  of  "burnt  district"  extending  from 
defendant's  right  of  way  fo  plaintiffs  land. 
Held,  that  the  evidence  was  sufficient  to  sustain 
a  verdict  for  plaintiff.— Chicago,  St  Ia  &  P. 
R.  Co.  V.  WilUanu,  131  Ind.  30,  SO  X.  E,  606. 

Ce]    (Sap.  1893) 

Where  there  was  evidence  that  at  the 
time  the  accident  occurred  the  engine  threw  an 
unusual  quantity  of  sparks  and  coals  of  'fire, 
and  that  such  coals  were  of  an  unusual  siz^ 
the  jury  could  rightfully  infer  that  the  fire  was 
caused  by  defendant's  negligence.— Cincinnati. 
I.,  St  Ia  &  a  Ry.  Co,  T.  Smock,  133  Ind.  411. 
33  N;  B.  lOa 

In  an  action  for  the  bnming  of  an  ice 
house  ignited  by  sparks  from  a  locomotire,  find- 
ings that  the  fire  originated  in  a  partition  wall 
where  one  or  more  boards  were  off,  though  they 
may  have  tended  to  show  contributory  negli- 
gence on  the  part  of  the  plaintiffs,  are  not  con- 
clusive on  that  subject — Id. 

m    (App.  1895) 

It  appeared  that,  about  the  time  of  the 
fire  complained  of,  fires  frequently  occurred  which 
were  due  to  sparks  or  coals  from  defendant's  en- 
gines; that  defendant  had  one  engine,  about  this 
time,  the  spark  arrester  of  which  was  not  in  good 
condition;  and  that  the  fire  complained  of  broke 
out  shortly  after  an  engine  of  defendant's  had 
passed  on  the  right  of  way  adjoining  plaintiffs 
land,  HHd,  that  a  verdict  for  plaintiff  was  wa:^ 
ranted. — Chicago  &  G.  R.  Co.  v.  Zinunennan. 
12  Ind.  App.  504,  40  N.  B.  706. 

[e]    (App.  ism 

That  the  spark  arrester  on  an  engine  was 

defective  is  sufiiciently  shown  by  evidence  that 
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it  bad  emitted  fire  for  a  considerable  time,  and 
that  fires  were  started  on  and  adjaceut  to  the 
rigbt  of  way  just  after  its  passage.— Louisville, 
N.  A.  &  C.  Ry.  Co.  t.  McCorkle,  12  Ind.  App. 
691,  40  N.  E  20. 

That  a  fire  which  spread  from  the  tight 
of  way  of  a  railroad  to  adjacent  land  was  set  by 
a  i>articular  engine  is  snflacieDtly  shown  by  evi- 
dence that  it  was  discoTered  immediately  after 
the  train  passed,  and  that  the  same  engine  had 
set  fires  on  other  days  at  about  tbe  same  time. 
-Id. 

m     (App.  1896) 

Judgment  against  a  railroad  for  a  fire 
which  started  68  feet  from  Its  track  cannot  be 
snstained,  the  only  eridence  that  It  was  set  by 
an  engine  being  that  it  was  discovered  10  min- 
utes after  one  passed  that  point,  that  a  person 
passing  tliat  point  a  few  minutes  before  the  en- 
gine saw  no  fire,  and  tbat,  a  little  distance  be- 
yond there,  ^Mirks  were  escai^ng  from  the  en- 
gine; there  being  posltire  and  uncontradicted 
testimony  that  the  spark  arrester  was  the  most 
approved  in  general  use,  and  yvaa  in  good  con- 
dition and  repair.— Lake  Erie  &  W.  Ry.  Go.  T. 
Gossart,  14  Ind.  App.  244,  42  N.  B.  81& 

[K]    (App.  1897) 

In  an  action  against  a  railroad  company 
for  the  destruction  of  a  house  by  fire,  alleged 
to  have  escaped  from  defendant's  right  of  way 
through  defendant's  negligence  in  permitting 
combustible  materials  to  accumulate  thereon, 
plaintiff's  witnesses  testified  that  they  went  to 
the  house  soon  after  it  was  discovered  that  it 
was  on  fire;  tiiat  tbe  wind  waa  blowing  from 
the  southwest  towards  the  railroad;  that  the 
fire  in  the  bouse  bad  started  in  the  southwest 
comer;  and  that  tbe  grass  about  tbe  bouM, 
and  between  it  and  the  railroad,  was  burned. 
Defendant'*  section  foreman  testified  that  on 
tbe  day  of  tbe  fire  he  burned  off  the  right  of 
way  for  about  500  feet  each  way  fnmi  plain- 
tiff's house,  between  1  and  3  o'clock,  starting 
the  fire  at  the  fence,  and  burning  towards  the 
track;  that  they  afterwards  sprinkled  water 
wherever  any  fire  could  be  seen;  that  a  train 
passed  at  8 :16 ;  that  tiie  locomotive  emitted  no 
sparks,  and  that,  if  any  bad  been  emitted,  they 
would  have  gone  with  tbe  wind  to  tbe  east  side 
ot  the  track.  Beld  insufficient  to  support  a  spe- 
cial verdict  finding  that  the  fire  tbat  burned 
the  bouse  waa  set  by  tbe  locomotive  on  the  west 
side  of  the  track  on  the  right  of  way,  and  was 
communicated  to  tbe  building  by  running  in  the 
dry  grass.— Lake  Erie  &  W.  R.  Go.  T.  'Naron, 
47  N.  E.  691.  18  Ind.  App.  193. 

[h]  (App.l8») 
A  verdict  holding  defendant  railroad  com- 
pany liable  for  a  fire  caused  by  its  engine  is 
supported  by  evidence  that  the  train  had  stop- 
ped at  a  crossing  about  700  feet  from  the  burn- 
ed building;  that  by  the  time  It  reached  the 
building  the  train  was  going  at  the  rate  of  25 
miles  per  hour,  the  engine  emitting  sparks  and 
live  cinders;    that  tbe  wind  was  blowing  to- 


wards die  building,  the  roof  of  which  was  seen 
to  b«  on  fire  On  the  side  towards  Uie  track, 
about  30  mlnates  later,  and  that  the  building 
was  not  on  fire  when  seen  shortly  before  tbe 
train  passed.— McDoel  t.  Gill.  53  X.  B.  956,  23 
Ind.  App.  95. 

{1]  (Sup.  1900) 
Evidence  that  there  was  an  accumuhition 
of  combustible  material  on  defendant's  right  of 
way  opposite  plaintifTs  building;  that  there 
was  a  steep  grade  at  such  point,  so  that  defend- 
ant's engines  in  passing  put  on  steam  and  emit* 
ted  sparks  and  coals,  which  frequently  ignited 
the  rubbish  on  the  right  of  way;  tbat  on  tbe 
day  of  the  fire  tbe  wind  was  blowing  over  tiie 
right  of  way  towards  plaintiff's  building.-4i 
sufficient  to  sustain  a  finding  that  defendant 
was  negligent.- Pittsburgh,  G.,  O.  &  St.  Ry. 
Co.  T.  Indiana  Horseshoe  Co.*  56  N.  E.  7^ 
154  Ind.  S22. 

In  an  action  against  a  railroad  company 
for  fire  set  out,  plaintiff  was  not  iwand  to  prove 
that  the  fire  started  on  defendant's  right  of 
way  from  sparks  emitted  from  defendant's  pass- 
ing engines,  and  that  defendant  was  negligent 
in  permitting  the  fire  to  escape  from  its  tigbt 
of  way,  by  direct  evidence,  but  it  was  sufficient 
if  such  facts  were  established  by  either  direct 
or  circumstantial  evidence  or  by  both.- Id. 

CJ]  (9np.  1S03) 
In  an  action  against  a  railroad  for  dan- 
ages  from  fire  alleged  to  have  escaped  from  its 
locomotive,  the  fact  tbat  tiie  fire  was  caused 
by  negligent  operation  of  the  locomotive  may  be 
proved  by  either  direct  or  circumstantial  eri- 
deuce,  or  both.— Pittsburgh,  G.,  C.  &  St  L.  By. 
Co.  V.  Wilson,  66  N.  B.  809.  161  Ind.  TOL 

Ik]     (8np.  mi) 

In  an  action  against  a  railway  company 
for  damages  caused  by  fires  set  by  its  pasdng 
locomotives,  evidence  examined,  and  held  snffi* 
cient  to  sustain  the  finding  o£  the  jury  tbat  tbe 
spark  arresters  on  the  locomotives  were  not  ia 
good  condition  at  tbe  time  of  the  fires.— Toledo, 
St.  L.  &  W.  R.  Co.  V.  Fenstennaker,  163  Ind. 
534,  72  N.  E.  561. 

In  an  action  against  a  railroad  company 
for  damages  from  fire  alleged  to  have  been  caoB- 
ed  by  spaite  fAnn  defendant's  locomotives, 
where  It  is  shown  tbat  there  was  no  fiie  on 
the  premises  before,  and  no  probable  cause  for 
the  fire  except  the  locomotive;  tbat  tbe  wind 
was  blowing  from  the  railroad  to  the  plsce 
where  the  fire  started;  and  tbat  tbe  fire  started 
soon  after  the  locomotive  passed^-a  omclnaion 
that  the  fire  was  communicated  bj  the  locomo- 
tive is  justified.— td. 

[1]  1M4) 
Evidence  that  within  a  few  minutes  after 
a  freight  train  passed  over  defendant's  railroad 
a  fire  broke  out  in  plaintifTs  woods  at  a  poiot 
about  10  feet  from  the  right  of  way,  and  that 
prior  to  the  passage  of  the  train  tiiere  was  no 
fire  in  the  woods,  and,  aside  from  the  locomo- 
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tive,  then  was  no  known  actoat  or  probable 
source  of  the  fin,  wu  snfficient  to  justify  a 
finding  that  the  fin  waa  caused  by  the  eagiae. 
-Toledo,  St.  Ll  &  W.  B.  Co.  T.  Parks,  72  M. 
E.  636. 163  Ind.  C82. 

In  an  action  against  a  railroad  company 
for  damages  from  fire  set  by  defendant's  engine, 
there  was  no  evidence  that  the  fire  originated 
from  coals  or  sparlra  from  the  fire  box  or  ash 
pan,  and  the  jory  found  that  the  fire  was  start- 
ed by  a  spark  emitted  from  the  smokestack  of 
the  engine.  The  engine  was  shown  to  have 
been  equipped  with  one  of  the  best  and  most  ap- 
proved spark  arresters,  and  was  being  operated 
in  a  careful  manner,  by  competent  employ^; 
and  there  was  uncontradicted  testimony  of  a 
witness  who  personally  inspected  the  spark  ar- 
rester  of  the  engine  after  the  fire  that  it  was  in 
good  condition.  Beld,  that  there  was  no  evi- 
dence of  negligence  anffldent  to  snataln  a  ncor- 
ery. — Id. 

[m]    (Sav.  IMS) 

In  an  action  against  a  railroad  for  destroy- 
ing plaintiff's  property  by  fire,  evidence  exam- 
ined and  held  to  sustain  a  judgment  for  plain- 
tiff.—Cleveland,  C,  C.  &  St.  L.  Ry.  Co.  t. 
Haye^  167  Ind.  454,  79  N.  E.  44a 

[n]  (Ap».iHM) 

When  no  fin  had  been  on  plalntlfTs  prem- 
ises for  an  Indefinite  period  befon  the  date  in 
qnestlon,  and  It  was  ahown  that  fire  was  seen 
thenOD  ahortly  after  the  passage  of  defendant's 
locomottve,  and  that  the  wind  was  blowing  from 
the  railroad  track  towards  plaintiff's  premises, 
anch  facts  wen  snffidHit  to  justify  a  finding 
that  the  fire  was  occasioned  by  d^ndant's  negli- 
gence in  permitting  combustible  materials  to  re- 
main on  its  right  of  way  which  were  ignited 
and  that  the  fin  was  negUgentiy  permitted  to 
spread  to  plaintiff's  land.— Baltimore  ft  O.  S. 
W.  R.  Co.  T.  O'Brien.  77  N.  R  llSl,  38  Ind. 
App  143. 

In  an  action  against  a  railroad  company 
for  fire  permitted  to  escape  from  its  right  of 
way,  defendant's  negligence  may  be  established 
by  drcumstantial  evidence.— Id. 

D>]    <App.  1997) 

Where  plaintlll^  In  an  notion  for  the  burn- 
ing of  a  building  by  spa^  from  a  locomotive, 
relies  on  n^ligent  operation  ot  the  locomotive 
emsisting  of  the  nse  of  too  much  steam,  he 
must  show  the  connection  between  the  nse  of  Coo 
mnch  steam  and  the  escape  of  the  sparks;  and 
he  does  not  do  this  by  mere  evidence  of  other 
flrea  set  by  tiie  locomotiv&— LonisvUle  ft  N.  R. 
Go.  V.  Vlnyard,  SO  Ind.  App.  628^  70  N.  E.  884; 
Same  t.  Howard,  89  Ind.  Avp.  708,  78  N.  O. 
1119. 

(p]     (App.  1B08) 

Dvidence  in  an  action  against  a  railroad 
company  to  recover  damages  for  the  burning 
of  property  considered  and  held  suffident  to 
sustain  a  finding  that  the  fin  originated  from 
one  of  defendant's  locomotives,  and  was  caused 


by  its  negligence.— Toledo,  St.  L.  &  W.  R.  Co. 
V.  SulUvan.  83  N.  E.  1024,  41  Ind.  App.  390. 

Circumstantial  evidence  of  negligence  is  suf- 
fident to  support  a  verdict  in  an  action  against 
a  railroad  company  for  damages  for  a  fire  com- 
municated by  a  locomotive,  if  from  all  the  dr- 
cumstances  proved  the  jury  might  reasonably 
find  that  defendant's  negligence  was  the  proxi- 
mate cause  of  the  injniy.- Id. 

[q]  (A«p.U09) 
Where,  In  a  snlt  (or  negligentiy  causing  a 
fin  destroying  property,  evidence  merely  showed 
that  Ia,  in  whose  right  plaintiff  sued,  heard  of 
the  fire  shortly  after  it  broke  oat  in  W.'s  bam. 
and  hurried  to  the  scene  and  found  a  comer  of 
his  bam,  which  stood  near,  on  fire,  but  then  was 
entire  absence  ttf  evidence  as  to  whether  L.  did 
anything,  or  whether  it  was  possible  for  him  to 
do  anything,  to  avert  the  injury,  plaintiff  failed 
to  sustain  the  bnrden  of  showing  by  a  fair  pre- 
ponderance of  the  evidence  that  his  own  negli- 
gence did  not  contribute  to  the  Injury.- Pitts- 
burgh, C,  O.  ft  St.  L.  Ry.  Co.  t.  Oerman  Ins. 
Co.,  87  N.  B.  095. 

Fob  Cases  pboh  Othbr  States, 

See  41  Cert.  Dig.  B.  R,  H  1730-1736. 
See.  also,  33  Cyc  pp.  1381-1380. 

1483.  —  Damages. 

Opinion  evidence  as  to,  see  Evidekck,  |  497. 

Fob  Cases  raou  OTni'.B  States, 

See  41  Cent.  Dia.  B.  B.  |8  1737-1789. 
See.  also,  33  Cyc  pp.  1380-1393. 

1 484.  ^—  QmestiOBS  for  Jwrj. 

Instructions  as  Co  duties  of  jory  as  to  invading 
province  of  jury,  see  Tbiaz.,  {  201. 

[a]    (App.  1887) 

Whether  a  railroad  company  used  proper 
care  to  remove  combustible  materials  from  its 
right  of  way  is  a  question  of  fact  for  the  jury, 
regardless  of  the  care  used  in  the'  operation  of 
its  locomotives.~Chicago  &  E.  B.  Co.  t.  Bailey. 
46  N.  E.  688,  19  Ind.  App.  163. 

lb]    (App.  18») 

In  an  action  for  damages  from  fire  started 
by  a  locomotive,  where  the  issue  is  as  to  wheth- 
er the  fire  originated  on  the  right  of  way,  it 
was  error  to  refuse  to  submit  a  special  inter- 
rogatory as  to  whether  at  that  time  and  place 
there  was  a  short  green  growth  of  grass  upon 
the  right  of  way.— Pennsylvania  Co.  v.  Hunsley. 
54  N.  E  1071,  23  Ind.  App.  37. 

[e]  (App.  1907) 
Whether  a  fin  was  set  by  defendant's  en- 
gine because  of  the  use  of  too  mnch  steam  in 
making  an  upgrade  is  a  question  for  the  jury. 
—Louisville  &  N.  R.  Co.  v.  Tinyard,  39  Ind. 
App.  028,  TO  N.  E.  384. 

[d]  (App.l«7) 

Whether  a  railroad  company  was  negligent 
in  operating  an  engine  which  emitted  coals  of 
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fire  wu  a  qaMtion  toz  the  jury  under  nrldence 
ai  to  the  conditioiu  nnder  which  It  wai  operat- 
ed.—Lake  Brie  &  W.  R.  Co.  v.  Hohbi,  40  Ind. 

App.  311,  81  N.  E.  90. 

Fob  Cabbs  fbou  Other  States, 

See  41  Cent.  Dig.  R.  R.  H  1740-1746. 
See,  also.  83  Cyc.  pp.  13Mr-1398;  note.  6 
L.  R.  A.  (N.  S.)  99. 

{486.  iBstrnetioiu. 

Applicability  of  Instnicttooa  to  pleadings  aod 

evidence,  see  Tbiax.,  f  252. 
Error,  in  inatructioas  cured  by  withdrawal  or 

giving  other  inatructlons,  see  Tbial,  i  296. 
InstmctionB  as  to  credibility  of  witnesses,  see 

Tbial,  g  236. 
Inatmcttona  as  to  duties  of  jury  as  Invading 

province  of  Jnry,  see  Tbial,  1  201. 

[a]  (Sav.un) 
In  an  action  against  a  railroad  company  to 
recover  damages  for  the  destraction  of  wood 
piled  near  the  track  by  fire  communicated  from 
defendant's  locomotives,  where  the  evidence 
showed  that  the  wood  bad  been  cut  by  one  not 
a  party  to  the  action  under  a  contract  with 
plaintiff,  by  which  such  person  was  to  receive 
an  interest  in  the  wood  or  In  the  proceeds  there- 
of, the  nature  or  amount  of  which  was  not 
shown,  and  that  plaintifC  had  settled  with  such 
person  for  bis  interest  whatever  it  was,  an 
instruction  that  "if  B.  was  to  share  in  the  pro- 
ceeds of  this  wood,  or  if  he  bad  settled  with  the 
plaintiff  for  his  interest  therein,  and  so  has 
nothing  to  do  with  this  litigation,  the  plaintiff 
Ib  the  real  party  in  interest,  and  such  relation 
of  B.  with  plaintiff  is  no  bar  to  this  suit."  was 
not  objectionable  where  other  instructions  in- 
formed the  jury  that  plaintiff  must  prove  title 
to  the  wood  before  be  could  recover,  and  the 
jury  actually  found  by  answer  to  an  interrog- 
atory that  the  title  was  in  plaintiff.— Pitta- 
burgh,  C.  &  St.  L.  R.  Co.  T.  Noel,  77  Ind.  110. 

[bl    (Sup.  189S) 

In  an  action  for  the  burning  of  a  huildlng 
by  sparks  communicated  from  defendant's  lo- 
comotive, containing  a  defective  spark  arrester, 
defendant  showed  the  screen  to  the  Jury,  though 
It  was  not  introduced  in.  evidence,  and  evi- 
dence was  ofliered  relating  to  it  on  the  assump- 
tion that  It  was  the  same  screen  that  was  in 
tiie  engine  from  which  the  fire  was  commanl- 
cated.  Held,  that  an  instruction  that  It  was 
the  jury's  duty  not  to  consider  any  &tct  whidi 
they  might  have  observed  while  examining  the 
screen  as  evidence  was  properly  refused,  as 
misleading;  since  they  might  properly  consider 
the  facta  so  disclosed  In  applying  other  testl* 
mony.— Cleveland.  0.,  G.  ft  St  L.  By.  Co.  v. 
Scantland,  61  N.  S.  1068^  ISl  Ind.  48& 

[e]  (Avp.  1903) 
Where  the  court  charged,  In  an  action  for 
the  loaa  of  buildings  alleged  to  have  been  fired 
by  defendant's  locomotive,  that  plaintiff  was  not 
absolutely  bound  to  remove  old  shingles  or  oth- 
er combustible  material,  and  was  not  guilty  of 


n^ligence  if  its  buildings  were  covered  with 
dry  shingles,  or  in  not  covering  the  bnildiDjii 
with  noncombustible  material,  and  in  another 
instruction  anthorised  tiie  jary  to  consider  the 
age  of  the  shingles,  the  kind  of  wood  of  which 
they  were  made,  and  their  inflammable  char- 
acter, in  determining  whether  plaintiff  waa 
guilty  of  contributory  negligence,  sudi  instruc- 
tions  were  mbleading.— Indiana  day  Co.  v. 
Baltimore  ft  O.  S.  W.  R.  Co.,  67  N.  a  704,  31 
Ind.  App.  25& 

An  instruction  that  the  origin  of  a  fire 
alleged  to  have  been  communicated  to  plaintiff's 
building  by  defendant's  engine  might  be  proved 
by  clrcomstances,  and,  if  they  were  such  as  to 
justify  the  inference  that  the  fire  waa  emitted 
from  defendant's  locomotive,  the  jury  might 
find  that  the  locomotive  was  the  origin  of  the 
fire,  which  the  court  modified  by  inserting  the 
word  "negligently"  liefore  the  word  "emitted," 
was  error,  since  it  made  proof  of  the  origin  of 
the  fire  depend  on  the  question  of  negligeoce 
in  its  emission  from  the  locomotive.— Id. 

[dl    (Sap.  1M4) 

In  an  action  for  damage  resulting  from 
fires  alleged  to  have  been  set  by  defendant's 
locomotive,  where  it  appeared  that,  after  the 
passing  of  the  locomotive,  fire  waa  discovered 
on  plaintiff's  premises  near  the  track  on  the 
side  to  which  the  wind  waa  blowing,  where 
there  bad  been  no  fire  for  a  considerable  time 
before,  the  charge  of  the  conn  that,  if  the  juiy 
found  that  spaAa  escaped  from  the  engine  aiif 
blew  70  or  80  feet,  they  might  consider  tbat 
fact  In  determining  whether  the  spaA  anvsten 
on  the  locomotive  were  In  proper  condition, 
even  if  Improper,  did  not  constltate  reversible 
error.— Toledo,  St  L.  ft  W.  R.  Co.  v.  Fa- 
stermaker,  163  Ind.  534,  72  N.  E.  561. 

[e]     (Snp.  1906) 

In  an  action  against  a  railroad  for  the  de- 
struction of  property  by  fire,  a  charge  that  if 
plaintiffs  bam  was  set  on  fire  by  spa  As  carri«d 
by  the  wind  against  the  same,  and  such  ap&tka 
were  thrown  from  defendant's  engine  on  ac- 
count of  a  defective  spark  arrester,  it  would 
make  no  difference  how  the  engine  waa  being 
run  as  to  speed  or  amount  of  steam,  did  not 
mislead  the  jury,  where  in  other  instructioDS 
the  court  charged  with  great  explicitness  tbat 
plaintifE  must  show  negligence  to  authorise  a 
finding  in  her  favor,  and  the  jury,  in  answer  to 
special  interrogatories,  found  the  existence  of 
negligence.— Lake  Erie  ft  W.  B.  Co.  v.  McFall, 
165  Ind.  574^  76  N.  E.  400. 

m  (App.  1906) 
Where  the  second  paragraph  of  a  com- 
plaint in  an  action  against  a  railroad  for  set- 
ting out  fire  charged  negligence,  in  that  de 
fendant  permitted  combustible  material  to  re- 
main on  its  right  of  way,  which  material  was 
set  on  fire  by  a  locomotive,  and  the  fire  per- 
mitted to  escape  to  plaintiffs  premises,  whether 
sparks  of  unusual  slxe  and  number  escaped 
from  the  engine,  and,  being  carried  an  unusual 
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dbtance,  started  a  number  of  fixes  in  different 
places  on  defendant's  premises,  was  not  within 
the  issue  tendered  bjr  such  paragnph,  and  hence 
an  inatmetirai  maUnf  such  coaditione  appli- 
cable to  that  paragraph  was  erroneous.— Pitts- 
bur^,  G,  G.  &  St  L.  Ry.  Co.  t.  Wiae,  74  N. 
B.  UOT,  30  Ind.  App.  59. 

[g]  (■WP.U06) 

In  an  action  against  a  railroad  tax  fire  al- 
leged to  have  been  negligently  set  out,  the  court 
charged  tiiat  it  was  the  railroad's  duty  to  ose 
all  "reasonable  pxeeantlon"  In  operating  Its 
trains,  and  providing  Its  engines  with  proper 
spark  arresters,  so  as  to  prevent  injuries  to  the 
pzoperty  of  others  by  fixe  emitted  therefrom, 
and  in  the  Instmction  immediately  succeeding, 
after  stating  the  dicumstances  hypothetically, 
charged  that  "a  greater  degree  of  care"  was  re- 
quixed  tAan  under  ordinary  conditions.  Held, 
tiiat  the  latter  Instruction  was  objectlmable,  ae 
misleading  the  jury  to  believe  that  under  the 
circumstances  hypothesized  the  railroad  compa- 
ny was  bound  to  ezexcise  more  than  ordinary 
care.— Lake  Erie  &  W.  Ry.  Go.  t.  Ford,  197  Ind. 
205,  78  N.  B.  968; 

[h]  (8M».lflO>) 

In  an  action  against  a  railroad  company  for 
setting  fire  to  plaintiff's  property,  instructions 
on  the  theory  tiiat  the  company  might  acquit 
itself  of  n^ligence  by  showing  the  employment 
of  a  competent  inspector,  coupled  with  the  fact 
that  the  qiark  arrester  appeared  to  him  to  be 
in  good  condition,  was  sufficient  to  absolve  the 
company  from  dereliction  in  failure  to  imq^t 
were  insufficient  for  not  including  the  element 
of  a  reasonably  careful  inspectionw-<9eveland, 
O..  C.  &  St  L.  Ry.  Oo.  T.  Hayw,  167  Ind.  454, 
79  N.  B.44& 

m  (A»».U08) 
In  an  action  against  a  railroad  company 
to  recover  dama^  from  a  fire  commnnlcated  by 
its  locomotive,  an  instruction  that  defendant 
was  required  to  use  a  high  degree  of  care  and 
skill  to  prevent  the  escape  of  fire  from  its  en- 
gines Is  not  objectionable,  as  the  juiy  must  have 
understood  that  the  "hl^  degree  of  care"  bad 
reference  to  the  degree  of  care  and  skill  re- 
quired in  equipping  defendant's  locomotives  and 
in  keeping  them  in  repair.— Toledo,  St  L.  & 
W.  R.  Co.  V.  Sullivan,  88  N.  B.  1024,  41  Ind. 
App.  390. 

Fob  Gabbs  noH  Oiheb  Statk, 

Sn  41  CkNT.  Dia.  R.  B.  H  1747-175a 
8e^  also,  88  C^c.  pp.  1396-1402. 

I  486.  —  Verdiot  and  flncUncs. 

Failure  to  answer  interrogatories  or  make  find- 
ings, aee  Trial,  §  356. 

Questions  proper  to  be  submitted  by  special  In- 
terrogatories, see  Tbial,  g  350. 

Responsiveness  of  findings,  see  Tbiai,,  |  857. 

Sufficiency  of  spedal  findings  in  general,  see 
Tbial,  S  SN. 


[a]  (8n».U7») 

In  an  action  to  recover  of  a  railTMd  compa- 
ny for  the  burning  ot  the  plaintiff's  house,  caus- 
ed by  BpaAs  from  a  loc(«notive  having  a  de- 
fective spark  arrester,  tiie  jury,  witii  their  gen- 
eral verdict  toand  that  the  buxi^ng  could  not 
have  occurred  if  the  locomotive  had  had  a  proper 
spark  arrester;  that  the  spaiks  entered  an  un- 
occupied upper  room  of  the  house  through  a 
window  fronting  on  the  tr«c&,  left  •  opva  by 
the  plaintiff,  but  not  by  negligence  on  her  part, 
she  not  knowing  of  tiie  use  of  the  defective 
locomotive.  Held,  tiiat  the  defendant  was  not 
entitled  to  judgment  non  obstante.— Louisville, 
N.  A.  &  G.  Ry.  Go.  v.  Richardson,  66  Ind.  48, 
82  Am.  Rep.  94. 

[b]  (Sap.  18S9) 

In  an  action  against  a  railroad  company 
for  burning  property,  failure  of  a  special  verdict 
to  find  as  to  whether  defendant's  engines  were 
In  proper  condition  and  properly  operated  could 
not  be  complained  of  by  defendant  as  such 
omitted  facts  would  be  deemed  as  found  against 
plaintiff.— T^ouisville,  N.  A.  &  C.  Ry.  Oo.  v. 
Hart.  21  N.  B.  753.  110  Ind.  273,  4  L.  R.  A. 
549. 

[0]  (8n».18SS) 
In  an  action  to  recover  damages  against 
a  railroad  company  for  injuries  by  fire,  special 
Interrogatories,  and  answers  thereto,  as  to 
vhettm  dt^eodant  had  at  specified  times  ex- 
amined the  sparic  arrester,  and  whether  It  was 
in  perfect  condition  at  the  time  of  the  casualty, 
cannot  control  a  eeueral  ver^ct  in  favor  of 
plaintiffs,  In  that  the  question  of  the  negligaice 
of  defendant's  employfe  in  operating  the  engine 
is  left  out  of  consideration.— Ondnnati,  L,  St. 
L.  &  C.  Ry.  Co.  V.  Smock,  188  Ind.  4U,  S3  N. 
B.  108. 

[d]  (App.  1895) 
Where  the  complaint  allcRed  negligence 
on  the  part  of  defendant  railroad  company  merely 
in  allowiug  its  locomotives  to  be  without  proper 
spark  arresters,  apedal  findings  by  the  jury  that 
there  was  evidence  that  all  the  enginea  passing 
plaintiffs  land  on  each  day  had  proi>er  spark  ar- 
resters, and  that  there  was  no  reliable  evidence 
that  such  spark  arresters  were  in  good  ccmditlou, 
are  not  inconsistent  with  a  general  verdict  for 
plaintiff. — Chicago  &  B.  R.  Co.  v.  Zimmerman 
12  Ind.  App.  504,  40  N.  B.  703. 

[e]    (App.  1896) 

In  an  action  against  a  railroad  company 
for  damages  from  fire  negligently  set  out  on 
ite  right  of  way  by  ite  employee,  and  allowed 
to  spread  to  plaintiff's  land,  a  finding  that 
plaintiff,  who  was  a  resident  of  another  state, 
waa  not  present  at  the  time  of  the  fire,  shows 
freedom  from  oontribut<nry  nefdigence. — Tien  v. 
LooiSTille,  N.  A.  &  0.  R.  Co.,  15  Ind.  App.  304t 
44  N.  E.  45. 

In  an  action  against  a  railroad  for  damages 
from  fire  negligently  set  out  on  its  right  of  way, 
a  special  verdict  whidi  shows  that  the  land 
burned  was  plaintiff's,  and  describes  the  land  as 
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described  In  the  complaint,  snflSdently  ihom 
that  the  land  burned  was  the  land  described  In 
the  complaint. — Id. 

[f]  (Ap».  18M) 
A  jodsment  for  damans  for  an  Injur;  to 
plaintiffB  premises  by  fire  caused  hy  the  negli- 
gence of  defendant  railroad  company  is  not  sus- 
tained by  a  Bpecial  verdict  which  fails  to  find 
that  the  damage  resulted  without  contributory 
negligence  on  the  part  of  plaintiff. — Louisville, 
N.  A.  &  C.  Ry.  Co.  T.  Porter,  16  Ind.  App.  266, 
44  N.  E.  1112. 

Eg]   (App.  1897) 

A  finding  diat  plaintiff  expended  labor  In 
8uppn>ssinff  the  fire  shows  sufficient  effort  to 
save  his  property.— New  York,  C  &  St.  L.  R. 
Co.  T.  Grossman,  46  N.  E.  546,  17  Ind.  App. 

That  a  railroad  company  was  negligent, 
and  that  such  negligence  was  the  proximate 
canse  of  the  injury,  is  shown  by  findings  that 
combostible  material  was  allowed  to  accumulate 
on  its  right  of  way;  that  it  was  an  exceeding- 
ly dry  time;  that  there  was  e  "brisk"  wind 
blowing  towards  plaintiff's  land  fr<Hn  the  right 
of  way;  that  sparks  from  a  passing  engine  set 
lire  to  said  material;  and  that  defendant  negli- 
gently permitted  it  to  escape  to  plaintiff's  land, 
and  destroy  his  property. — ^Id. 

[h]    (App.  1897) 

In  an  action  for  damages  from  fire  caused 
by  a  railroad  company,  a  special  verdict  was  re- 
turned on  the  question  as  follows:  "Did  not 
plaintiff  and  members  of  his  family  make  all 
reasonable  efforts  to  subdue  and  extinguish  said 
fire?  Answer.  Yes.  Did  not  the  Injuries 
•  •  •  occur  without  any  fault  or  negligence 
on  his  part?  Answer,  Yes."  Held,  that  the 
findings  are  conclusions  of  law,  and  not  findings 
of  fact,  and  not  sufficient,  as  a  special  verdict, 
to  show  want  of  negligence  by  plaintiff.— "Wa- 
bash R.  Co.  V.  Miller,  48  N.  663, 18  iDd.  App. 
540. 

[t]  (App.  1887) 
In  an  action  against  a  railroad  company 
for  damages  caused  by  fixe,  a  special  verdict 
finding  that  plaintiff  bad  taken  certain  precau- 
tions to  prevent  the  destruction  of  his  property 
prior  to  the  date  at  which  tfaa  fire  occurred  is 
insufficient  to  show  his  freedom  from  contribu- 
tory negligence;  the  verdict  being  silent  as  to 
whether  he  was  present  when  the  fire  started  or 
at  any  time  during  its  continuance.— Chicago  & 

B.  R.  Co.  T.  Bailey,  46  N.  B.  688,  19  Ind.  App. 
1(». 

01  (App.  1898) 
In  an  action  for  damages  from  a  fire  set 
by  a  railroad  company,  a  special  verdict,  which 
fails  to  show  whether  or  not  plaintiff  or  his 
agents  were  present  at  the  fire,  and,  if  present, 
or  with  knowledge  of  it,  what,  if  anything,  they 
did  to  prevent  the  injury,  is  defective,  and  will 
not  support  a  judgment.— Louisville,  N.  A.  & 

C.  Ry.  Co.  V.  Carmon,  20  Ind.  App.  471,  48  N. 
E.  1047,  50  N.  E.  893. 


In  an  action  asainst  a  railroad  conqmny  for 
damages  fnun  fire  alleged  to  hava  escaped  fBHB 
defendant's  locmnotiTe,  an  interrogatory  to  tiu 
jury  was,  "Did  plaintiff  do  anything  which  tat 
any  way  aided  the  spread  of  the  fire  or  contrib- 
ute to  Ok  spread  of  ttie  fire?'*  and  the  answer 
was,  "No."  Held,  that  standing  alone  it  did  not 
sufficiently  show  that  plaintiff  was  free  from 
fault— Id. 

In  an  action  against  a  railroad  company 
for  damages  from  fire  alleged  to  have  escaped 
from  defendant's  locomotive,  the  special  verdict 
must  show  the  negligence  charged  against  the 
defendant,  that  the  injury  was  without  plaio- 
tiCTs  fault,  and  it  must  also  show  what,  if  any- 
thing, defendant  did  to  prevent  the  injury.— Id. 

[k]  (App.  1896) 
A  judgment  for  damages  caused  by  a  fiie 
ori^naring  on  a  railroad  right  of  way  Is  not 
proper  where  fhe  verdict  consists  of  interroga- 
tories and  answers,  and  the  facts  found  do  oat 
show  affirmatively  that  plaintiff  was  without 
contributing  fault— Baltimore  &  O.  S.  W.  Bj. 
Co.  V.  Does.  51  N.  B.  868,  20  Ind.  App.  68a 

One  suing  for  damages  caused  by  a  fine 
originating  on  a  railroad  right  of  way  is  not 
entitled  to  a  judgment  where  the  special  verdict 
states  that  he  was  free  from  contributory  net- 
ligence,  but  does  not  find  tay  facts  snppordsg 
such  a  conclusion. — Id. 

[1]    (App.  1899) 

In  an  action  for  injury  caused  by  a  loco- 
motive setting  out  a  fire,  a  special  answer  that 
the  spark  arrester  was  of  the  most  approred 
kind  was  not  inconsistent  with  a  general  ver- 
dict for  plaintiff,  other  answers  showing  the 
verdict  was  based  on  its  defectiveness  for  want 
of  repair.— Oicago,  I.  &  Ll  Ry.  C!o.  v.  GU- 
more,  53  N.  B.  1078,  22  Ind.  App.  466. 

Im]   (App.  1899) 

In  an  acrion  against  a  railroad  rompsny 
for  damages  occasioned  by  fire,  a  special  verdict 
was  returned  amwering  affirmative^  intern^ 
tories  as  follows:  "Did  plaintiff  beconu  awtn 
that  his  property  was  in  danger  of  bdng  burn- 
ed *  •  •  before  it  reached  his  land?"  "If 
yon  answer  *  *  *  In  the  afflrmative,  then 
did  plaintiff  •  *  *  endeavor  to  prevent  said 
fixe  from  reaching  Us  property?"  "Did  plahi- 
tiff  do  all  in  his  power  to  prevent  hto  property 
from  being  injured  by  said  fire?  *  • 
And  negatively:  "If  you  find  that  plaintifTs 
property  was  injured  by  the  fire,  *  *  *  then 
did  said  injury  occur  throng  any  fault  ofhiar 
Held,  that  there  was  not  such  a  showli^  of  dne 
care  and  diligence  as  was  necessary  in  a  special 
verdict— Pennsylvania  Go.  T.  Handerrille,  63 
X.  B.  489,  22  Ind.  App.  697. 

[n]    (App.  1899) 

Special  findings  that  defendant's  engine 
which  started  the  fire  was  provided  with  a 
proper  spark  arrester,  but  that  it  was  improp- 
erly operated  by  running  at  too  great  a  speed 
in  so  short  a  distance  from  the  starting  point, 
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are  not  in  conflict  with  a  general  verdict  find- 
ing defendant  negligent.— McDoel  t.  OUI,  53  N. 
E.  056,  23  Xnd.  App.  95. 

[o]     (S«p.  UW) 

Zn  an  action  for  damages  from  a  fire  com- 
municated from  defendant's  right  of  way,  a 
finding  that  defendant's  tight  of  way  waa  cov- 
ered with  dry,  combustible  material,  consisting 
in  part  of  weeds  and  grass  cut  two  weeks  be- 
fore the  fire,  and  that  fire  was  started  by  de- 
fendant's engine,  and  spread  coutinnoaaly 
through  inch  combustible  material  till  it  reach- 
ed plaintiff's  building,  is  sufficient  without  a 
finding  as  to  the  amount  of  combustible  mate- 
rial, or  that  permittinir  the  grass  and  weeds 
to  remain  for  two  weeks  after  being  cut  was 
unnecessary,  or  increased  the  danger.— Pitts- 
burgh, O.  &  St  Ii.  Ry.  Co.  T.  Indiana 
Horseshoe  Co.,  58  N.  E.  766,  154  Ind.  322. 

[p]     (Avp.  1900) 

Where,  in  an  action  for  damages  caused  by 
a  fire  started  hy  a  locomotire,  both  a  general 
verdict  for  the  plaintitFe  and  answers  to  special 
interrogatories  were  returned,  the  fact  that  Bach 
answers  did  not  affirmatively  show  that  plain- 
tiffs were  free  from  contributory  negligence  is 
Insi'fficient  to  show  that  the  jury  waa  not  Jub- 
tififd  in  returning  the  general  verdict— Chica- 
go. I.  &  L.  Ry.  Co.  V.  McCoy,  65  N.  E.  869, 
24  Ind.  App.  651. 

tq]    (App.  1900) 

Where  damages  were  claimed  against  a 
railroad  for  causing  a  fire  on  its  right  of  way, 
and  negligently  permitting  it  to  escape,  and  the 
evidence  supported  special  findings  that  the  fire 
originated  on  sncfa  right  of  way  from  sparks 
from  an  engine,  and  escaped  from  the  right  of 
way,  a  general  finding  for  the  plaintiff  was  in 
harmony  with  such  special  findings. — Lake  Erie 
&  W.  R.  Co.  V.  Miller.  57  N.  B.  606^  24  Ind. 
App.  G(j2. 

[r]    (App.  1901) 

In  an  action  for  damages  from  fire  alleged 
to  have  tjeen  caused  by  defendant  railway  com- 
pany, there  were  special  interrogatories  and 
answers,  to  wit:  "(5)  Does  the  preponderance 
of  the  evidence  show  that  such  fire  might  not 
have  started  in  some  other  way  than  by  the 
fire  from  a  locomotive?  Answer.  No.  (6)  Is 
it  established  by  the  preponderance  of  the  evi- 
dence that  there  was  reasonable  cause  for  the 
origin  of  the  fire,  except  from  fire  from  the  lo- 
comotive •  •  •  ?  Answer.  No."  The  jury, 
in  answer  to  preceding  Interrogatories,  had 
found  that  the  fire  bad  started  about  five  min- 
utes after  the  passing  of  the  train;  but  the 
complaint  did  not  refer  to  any  particular  loco-  '■ 
motive,  and  there  was  no  interrogation  as  to 
any  particular  locomotive.  Held,  that  such  spe- 
cial findings  were  not  in  irreconcilable  copflict 
■with  the  general  verdict  for  plaintiff.— Wabash 
R.  <3o.  V.  Scbuitz,  64  N.  E.  481,  30  Ind.  App. 
405. 


[•]  (8«p.l903) 
Where,  in  an  action  against  a  railroad 
company  for  damages  from  fire  alleged  to  have 
escaped  from  defendant's  locomotive,  the  jury 
found  for  plaintiff,  and,  in  answer  to  interrog- 
atories, found  that  there  was  a  sufficient  spark 
arrester,  but  that  there  was  negligence  in  the 
operation  of  tiie  locomotive,  the  answers  to  the 
interrogatories  were  not  in  confiict  with  the 
general  verdict— Pittsburgh,  C,  a  ft  St  L. 
Ry.  Co.  V.  Wilson,  66  N.  E.  899,  161  Ind.  701. 

[t]  (Skp.1906} 

In  an  action  against  a  railroad  for  the  de- 
struction of  property  by  fire,  where  the  jury  an- 
swered in  the  affirmative  a  special  interroga- 
tory as  to  whether  there  was  any  defect  In  the 
construction  of  the  engine  or  spark  arrester,  a 
further  answer,  iu  response  to  a  question  as  to 
what  that  defect  was,  that  it  was  a  defect  in 
the  spark  arrester,  was  sufficiently  specific. — 
l4ike  Erie  &  W.  R.  Go.  T.  McFall,  76  N.  E. 
400,  165  Ind.  574. 

[u]     (Sap.  1906) 

In  an  action  for  fire  alleged  to  have  been 
negligently  set  out  by  defendant  railroad  com- 
pany, an  alleged  variance  consisting  of  a  find- 
ing that  the  fire  started  In  a  manure  pile,  in- 
stead of  in  the  adjoining  bam  as  alleged,  could 
not  be  raised  on  answers  to  interrogatories. — 
Lake  Erie  &  W.  Ry.  Co.  v.  Ford,  167  Ind. 
206.  78  N.  E.  069. 

tn  (Sap.  IKK) 
In  an  action  againat  a  railroad  company 
for  negUgentiy  setting  fires  by  using  a  defective 
spaA  arrester  and  in  overtaxing  Its  locomotive, 
where  the  spedal  Issues  submitted  failed  to 
show  a  tiiorongh  Inspection  of  the  spark  ar- 
rester, and  alio  failed  to  negative  negligence  In 
the  management  of  the  locomotive,  and  there  is 
no  finding  as  to  the  condition  of  the  spark  ar- 
rester, the  general  verdict  for  plaintiff  mnst 
prevail.— Cleveland,  C,  C.  &  St  L.  R.  Co. 
V.  Hayes,  167  Ind.  454,  79  N.  EL  448. 

Iw]  (8op.l»7) 

Though,  in  an  action  against  a  railway 
company  for  loss  caused  by  a  fire  started 
sparks  from  an  engine,  the  answers  of  the  jury 
to  interrogatories  were  clearly  against  the  alle- 
gations of  the  complaint  as  to  the  negligent 
construction  of  the  engine  and  the  company's 
negligent  failure  to  keep  the  same  in  repair, 
where  there  was  nothing  in  sudi  answers  in 
irrevocable  confiict  with  the  general  verdict  as 
to  the  negligent  operation  of  the  engine,  the 
court  did  not  err  in  overruling  the  company's 
motion  for  a  judgment  in  its  favor  on  the  an- 
swers to  the  interrogatories  notwithstanding 
the  general  verdict.— Pittsburgh,  C,  C.  &  St  L. 
Ry.  Co.  V.  Brough,  168  Ind.  378,  81  N.  E.  67, 
12  L.  R.  A.  (N.  S.)  401. 

W    (App.  1907) 

In  an  action  for  injuries  from  fire  set  by 
locomotive,  answers  to  interrogatories  showing 
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that  the  engliw  wu  eqnin^  witb  a  snffident 
■park  arrester,  but  that  the  engine  was  not  op- 
etated  by  a  skilled  engineer,  and  that  tiie  ra- 
gineor  used  more  steam  than  was  required  to 
get  up  tile  grade,  are  not  inconsistent  irith  a 
general  verdict  for  plaintiff.— LoniBrllle  ft  N. 
B.  Co.  T.  Vlnyard,  8»  Ind.  App.  828,  79  N. 
E.  384. 

Fob  Cases  fbom  Othkb  States, 
See  41  Cent.  Dig.  R.  R.  |  1757. 
See,  alto,  S3  Cyc.  p.  1408. 

{48T.    Jndgrmnt. 

M    (App.  UOT) 

A  complaint  alleging  that  defendant  negli- 
gently permitted  fire  and  sparks  to  escape  from 
its  engine  and  set  fire  to  mbbish  which  defend- 
ant bed  negligently  allowed  to  accnmulate  on 
its  light  of  way,  and  that  the  fire  so  kindled 
vaa  neidigently  sutFered  to  escape  to  plaintiff's 
adjoining  premises,  and  bom  op  his  property 
without  negligence  on  bis  part,  is  BUtBdeut  to 
sustain  a  judgment  against  defendant  on  de- 
fault.—Chicago  &  S.  E.  Ry.  Co.  T.  Daily,  47 
X.  E.  1078,  IS  Ind.  App.  808. 

Fob  Cases  fbou  Othbb  States, 
See  41  Cent.  Dig.  R.  R.  {  176& 
See,  also,  33  Cyc.  p.  1403. 

1488.  ^—  Appeal  mad  error. 

M    (Snp.  ISSlt 

In  an  action  against  a  railroad  company  to 
recover  damages  for  the  destmction  of  wood, 
piled  near  the  track,  by  fire  set  out  by  defend- 
ant's looomotlTea,  an  instruction  that  'if  the 
Beason  at  wblch  the  fire  occurred  was  unusual- 
ly dry,  the  railroad  company,  defendant,  was 
bound  by  law  to  take  extra  precautions  against 
fire,  and,  if  she  did  not  do  so,  this  fact  may  be 
considered  in  determining  the  qneation  of  negli- 
gence," was  not  open  to  objection  on  appeal 
where  appellant  failed  to  ask  for  more  specific 
instructions.— Pittsburgh,  G.  ft  St  I*  B.  Oo. 
T.  Noel,  77  Ind.  lia 

[b]   (Sap.  us:) 
In  an  action  against  a  railroad  company, 
charging  that  defendant  negligently  permitted 


grass  to  grow  on  its  trad^  no  n^^igently  con- 
dncted  the  ranning  d  <aie  of  its  engiBeB  that 
sparks  of  fire  escaped,  tiiat  the  engine  was  not 
in  proper  condition  to  prervnt  the  escape  of 
sparks,  and  that  defendant  permitted  the  fire 
to  spread  from  its  ri^t  of  way,  a  general  ver- 
dict for  plaintiff  would  not  be  disturbed  be- 
canse  there  was  not  evidence  to  show  that  the 
engine  was  not  in  pn^r  conditioB^Loolsvllle^ 
N.  A.  ft  a  By.  Co.  T.  Stevens,  87  Ind.  196. 

[e]  [App.UM) 

In  an  action  for  a  fin  set  by  a  locMnotiTei 
it  appeared  from  the  evidoice  that  tlie  rise  of 
the  standard  meshes  In  a  spark  arrester  wai 
about  three-sixteenths  of  an  Incli,  being  tiiiM 
or  four  to  an  inch;  tliat  diagonally  the  mcsb 
was  one-fourth  or  five^xteentbs  ot  an  indi; 
that  it  would  take  a  good  gale  to  blow  a  spaA 
from  an  enjdne  so  equipped  SO  feet  from  dw 
center  of  the  track,  and  in  doing  that  tiiwte 
ought  not  to  be  ei^  vitality  left,  and,  if  there 
was,  it  would  have  to  be  as  large  aa  a  walant 
^eJd  that,  in  view  of  this  evidence,  defoidant 
was  not  harmed  by  the  admission,  conceding  it 
inquroper,  of  an  expert's  opinion  that  in  a  csk 
of  a  real  live  spark,  U  it  was  tlw  sise  of  s 
grain  of  wheat  rye,  it  might,  before  it  died 
away,  be  seen  readily  In  the  daytime  from  10  to 
20  rods,  passing  from  a  smokestack.— Chicago 
ft  B.  R.  C(k  T.  Erelg,  68  N.  B.  1033,  22  Ind. 
App.  303. 

Fob  Cases  nou  Otheb  States. 

8b  41  Cent.  I^o.  R.  R.  H  17S&-lTin. 
See,  also,  88  C^e.  pp.  1403,  1404. 

RAILWAY  MAIL  CLERKS. 

Passenger^  see  Cabbiees,  |  241. 

RAINFALL. 

Best  evidotoe  to  show,  see  Evidekcb,  |  TtA, 

RAIN  WATER. 

See  Watebs  ard  Wateb  Coubsbs,  S  121. 
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Scope-Note. 

[INCLUDES  Bexaal  Intercourse  with  a  female  without  her  consent,  or  where  her 
consent  is  extorted  by  fear  or  obtained  by  fraud,  or  with  a  female  who  either  Is  In  fact 
or  is  deemed  in  law  Incapable  of  sacta  consent,  and  attempts  and  assaults  with  Intent  to- 
commit  sncfa  offenaes,  and  aiding  therein,  and  cmnpnlsfon  of  a  woman  to  marry  or  to  be  de- 
filed; and  carnal  Knowledge  or  abuse  of  female  child;  nature  and  extent  of  criminal  re- 
sponsibility ther^or  and  grounds  of  defense ;  and  prosecution  and  punishment  of  sncb  acts^ 
as  public  offenses. 

[EXCIiUDES  Indecent  assaults  without  Intent  to  commit  rape  (see  AmouU  and  Bat- 
tery) ;  and  abdnctbm  <x  detention  of  a  female  for  purpose  of  suEual  intercourse  (see  Abduo~ 
tion).  For  cnnplete  list  of  matters  excluded,  see  cross-reference^  post] 

Analysis, 

X.  Offenses  and  Responsibility  Therefor. 

§  2.  Statutory  provisions. 

§  4.  Persons  on  whom  offense  may  be  committed. 
I  6.  Force. 

I  7.  Carnal  knowledge. 

§  8.  Want  of  consent  of  female. 

I  9.  In  general. 

§  10.           Fraud  or  other  deception. 

1 11.           Intimidation  and  fear. 

§  14.  Resistance  by  female. 

1 16.  Assaults  with  intent  to  rape. 

§  17.  Defenses. 

IL  Prosecution  and  Punishment. 

(A)  Indictment  and  Information. 

§  20.  Requisites  and  sufficiency  in  general. 

I  31.  Intent. 

I  23.  Age  of  female. 

I  26.  Description  of  acts  constituting  offense. 

§  27.           Female  under  age  of  consent. 

§  34.  Assault  with  intent  to  rape. 
§  35.  Issues,  proof,  and  variance. 

(B)  Evidence. 

§  37.  Admissibility. 

§  40.           Character  and  habits  of  female. 

§  43.           Physical  and  mental  condition  of  parties. 

§  47.  Conduct  and  acts  of  female. 

§  48.  Complaints  and  declarations  of  female. 

§  49.  — —  Failure  of  female  to  complain,  or  delay  in  complain-^ 

ing,  and  explanation  thereof. 
§  60.  Weight  and  sufficiency. 

1 51.    In  general. 

§  58.        ■  Female  under  age  of  consent. 

I  63.  Attempt  or  assault  with  intent  to  rape. 

§  64.  Corroboration  of  female. 

(C)  Trial  and  Review. 

§  66.  Reception  of  evidence. 
■§  59.  Instructions. 
§  61.  New  trial. 
§  62.  Appeal  and  error. 

TkSs  IMcMt  is  eoMplUd  on.  tke  lUy-Kamber  UjwUm,  For  ezpUnatioB,  se*  vas«-Bli. 
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n.  Prosecution  and  Punishment — Continue<l. 
(D)  Sentence  and  Punishment. 

§  64.  Nature  and  extent  of  punishment. 

III.  Civil  Liability. 

S  66.  Proceedings  in  actions. 

Cross-References. 

AbdnctloD  of  female  for  purpose  of  MZual  la* 
teicoune,  see  Abduction. 


I.  ommES  Am  bbsponbibiutt 

^  W  ElltEFORi 

%  2.  Statutory  prorisioa*. 

Kepeal  of  penal  act  b7  change  in  definition  of 
offense  or  in  punishment  thereof,  see  Stat* 
UTB8,  1 165. 

Savins  clause  in  statutes,  see  Statutes,  i  277. 

Setting  forth  provisioua  of  statute  as  altered 
or  amended,  see  Statutes,  f  141. 

Fob  Cases  fsou  Otueb  States, 
See  42  Cert.  Dig.  Rape,  |  2. 
See,  also,  33  Gyc  p.  1416. 

I  4i  PerMna  on  wkom  vMvaam  mar  1m 
ooKsiltted. 

Ail  human  females  14  years  of  age  and  over 
are  deemed  women  within  the  statute  deSuing 
rape.— Rabke  t.  SUte,  168  Ind.  613,  81  N.  £. 
684. 

Fob  Cases  fbou  Other  States, 
See  42  Cent.  Diq.  Rape,  i  4. 
See,  am,  33  Gtc  P-  1420. 

I  6.  Fone. 

M    (SkP.  1884) 

Where,  on  a  trial  for  rape,  the  evidence 
failed  to  show  that  the  prosecutrix  consented  to, 
or  had  knowledge  of,  the  act  of  sexual  inter- 
course until  after  it  was  fully  accomplished,  the 
force  required  to  constitute  the  offense  is  in  the 
wrongful  act.— Pomerojr  t.  State,  94  Ind.  96* 
48  Am.  Rep.  146. 

[b]   (8a».  UOT) 
The  force  necessai?  to  constitute  rape  need 

not  be  actual,  but  may  be  constructive,  or  im- 
plied.-Rabke  t.  State,  168  Ind.  615,  81  N.  ^. 
584. 

Fob  Gases  fboh  Oiseb  States, 
See  42  GkHT.  Dio.  Rape,  i  6. 
See,  also,  33  Cyc.  p.  1427. 

I  7.   Canal  kmowladce. 

Under  Criminal  Code,  {  1806,  it  II  suffi- 
cient to  prove  penetration  either  by  direct  or 
circumstantial  evidence,  and  evidence  of  pene- 
tration to  the  slightest  depth  is  sufficient  to  es- 
tabliah  the  crime  of  rape,  if  the  other  elements 


of  the  offense  are  present— Taylw  t.  Stated  111 
iDd.  279,  12  N.  E.  40a 

Fob  Cases  fbou  Otheb  States, 
See  42  Cent.  Vna.  Rape,  |  7. 
See,  also,  33  C^c.  pp.  1421,  1422. 

8  8.  Wast  of  ooKMBt  «tf  fMaalfl. 

Fob  Cases  fbom  Otheb  States, 
See  42  Gbkt.  Dio.  Rape,  H  8-1& 
See,  also,  33  Cyc.  pp.  1423-1428, 

S  0.         En  KenaraL 

M     (Sap.  UOT) 

In  order  to  constitate  rape,  it  Is  only  w» 
essary  tliat  the  woman  should  not  ctmsent,  ^ 
Tided  her  resistance  is  in  good  faith,  and  not 
mere  pretense^Bahke  T.  Stat^  168  Ind.  61% 
81  N.  B.  584. 

Fob  Cases  fbou  Otiieb  States, 
See  42  Cent.  I>io.  Rape.  |  8. 
See,  also,  33  Cyc.  p.  1423. 

%  10.  IVand  or  atlur  Oaoepttfia. . 
M  (Sap.  1883) 
A  physician  made  an  examination  of  a  ^ 
19  yean  of  age,  in  her  mother's  presence,  and 
said  that  she  was  sofferii^  from  a  womh  dl^ 
ease,  and  aftenratds,  under  pietoue  of  maUng 
further  examination,  took  her  into  a  prlnite 
room,  where,  under  the  same  pretense,  he  mc- 
ceeded  in  having  connection  wltii  her  without 
her  making  any  outcry.  Etld^  that  he  ms 
guil^  of  rape.— Pomeroy  t.  States  94  Ind.  96t . 
48  Am.  Rep.  146. , 

Fob  Cases  fbou  Otheb  States, 
See  42  Cehi.  Dig.  Rape,  |  9. 
See,  also,  83  Oyc  p.  1428  ;  note^  12  Am. 
Bep.  I  390, 36  Am.  Rep.  860. 

1 11.  —  latliBidatlom  and  feav. 
[«)     (Sap.  IHT) 

Consent  to  sexual  Intercourse  hy  a  woman 
with  a  man  other  than  her  husband,  induced  b7 
duress,  fear,  or  fraud,  is  no  defense  to  a  prot- 
ecuUon  for  rape.— Rahke  v.  State,  168  Ind.  613^ 
81  N.  E.  684. 

Fob  Cases  pbou  Otueb  States, 
See  42  Cent.  Dig.  Rape,  |  IOl 

■  See,  also,  33  Cyc.  p.  1428. 
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114.  BMlstsBM  hj  featale. 

[ft]  (Sup.  ins) 

The  t«na  "rape"  imi>ortSi  not  only  force 
and  violence  on  the  part  of  the  man,  but  rcsist- 
lance  on  the  part  of  the  woman.— Mills  t.  State, 
S2  Xnd.  187. 

[b]    (Sap.  1886) 

In  a  piosecutton  for  rape,  it  Is  necessary 
for  the  state  to  show  that  the  woman  resisted 
with  all  the  means  within  her  power;  but  the 
nature  of  the  means,  and  the  extent  of  the  re- 
sistance, must  depend  upon  the  peculiar  circum- 
stances of  each  particular  case.— Anderson  t. 
State.  104  Ind.  467,  4  N.  B.  63,  S  N.  E.  711. 

[e]  (Sup.  1890) 
To  establish  the  crime  of  rape  on  a  woman 
not  of  unsound  mind,  and  who  has  reached  the 
age  of  consent,  it  must  be  proved,  l>eyoad  a  rea- 
sonable doubt,  that  there  was  actual  resistance  ' 
CD  her  part,  or  that  resistance  was  prevented 
by  Tiolence,  or  restrained  by  fear;  opposition 
by  mere  words  is  not  enough.— Hutwr  v.  State, 
126  Ind.  185,  25  N.  E.  904. 

Id]  (tap.  18B2) 
The  nature  and  extent  ot  resbtance  which 
•usht  reasonably  to  be  expected  in  each  i>ar- 
ttenlar  case  most  necessarily  depend  very  much 
upon  the  pecaliar  circumstances  attending  it, 
and  no  general  role  can  be  laid  down  on  the 
■abject  as  applicable  to  all  cases  InToMng  the 
neceirity  of  showing  a  reasonaUe  resistance.- 
Cross  T.  State,  31  N.  B.  473,  132  Ind.  66. 

[e]     (Snp.  1S94) 

The  kind  and  degree  of  resistance  on  the 
part  of  a  female  that  must  be  exerted  in  order 
to  constitute  a  rape  on  her  must  depend  upon 
the  circumstances  surrounding  the  act.— Hawk- 
ins T.  State,  36  N.  EL  419.  130  Ind.  63a 

Fob  Cases  fbou  Oibkb  States, 
See  42  Cent.  I^a.  Rape.  |  13. 
See,  also,  38  Cyc.  p.  1427. 

1 16.  Assaults  with  intent  to  rape. 

Indictment  or  information,  see  post,  g  34. 

Loss  of  jurisdiction,  see  Cbiuinal  Law,  {  102. 

Sufficiency  of  evidence,  see  post,  f  53. 

[ft]  (Sap.  1886) 
Under  an  indictment  for  an  assault  with 
Intent  to  commit  a  rape  upon  a  female  child 
under  12  years  of  age,  based  upon  section  1909, 
Rev.  St  1881,  the  prosecution  must  prove  both 
the  Intention  and  an  assault  In  pursuance  of 
such  intention ;  and  where,  after  certain  famil- 
iarities consented  to  by  the  girl,  the  attempt  is 
abandoned  on  her  refusal  to  allow  the  inter- 
course, there  can  be  no  conviction.— Stephens  v. 
State,  107  Ind.  185,  8  N.  E.  94. 

[b]  Under  the  statute  making  the  act  of  sex- 
ual intercourse  with  any  female  under  the  oge 
<rf  12  years  a  crime,  any  touching  of  the  per- 
son of  a  female  under  that  age,  with  intent  to 
have  sexual  intercourse  with  her.  Is  an  assault 
and  battery  with  intent  to  commit  rape,  wheth- 


er it  be  done  against  her  will  or  not— (Sup. 
1880)  Murphy  v.  State,  120  Ind.  115,  22  N.  ID. 
106,  overruled  Stephens  v.  Same  (1886)  107  Ind. 

185,  8  N.  E.  94. 

[e]  (Sup.  1894) 
A  conviction  of  assault  with  intent  to 
rape  cannot  be  had,  in  the  absence  of  evidence 
showing  defendant's  intent  to  enforce  carnal 
knowledge  of  prosecutrix  against  her  will.— 
White  v.  State,  186  Ind.  808,  36  N.  B.  274. 

[d]  (Sap.  UOO) 

One  who,  by  lascivious  conduct  towards  a 
female  under  the  age  of  consent,  attempts  to  in- 
duce her  to  submit  to  sexual  intercourse  with 
him,  is  guilty  of  an  assault  and  battery  with  in- 
tent to  commit  rape.— Hanes  v.  State,  57  N.  E. 
704,  155  Ind.  112. 

Any  touching  of  the  person  of  a  female  un- 
der the  age  of  cousent  (14  years)  with  intent 
to  have  sexual  intercourse  is,  though  with  her 
consent,  an  assault  and  battery  with  intent  to 
commit  a  rape,  since  such  female  has  no  pow- 
er to  consent  thereto. — Id. 

[e]  (Sap.  1907) 

Burns'  Ann.  St  Supp.  1905,  |  1995,  de- 
clares that  whoever  perpetrates  an  assault  or  an 
assault  and  battery  on  any  human  being,  with 
intent  to  commit  a  felony,  shall,  on  conviction, 
I>e  imprisoned,  etc.,  and  section  2004  declares 
that  whoever  unlawfully  has  carnal  knowledge 
of  a  woman  forcibly  against  her  will  or  of  a 
female  child  under  14  years  of  age  is  guilty  of 
rape.  Held,  that  force  is  an  essential  element 
of  assault  to  rape  committed  on  a  female  over 
14  years  of  age.— Rabke  v.  State,  168  Ind.  615. 
81  N.  B.  584. 

Fob  Cases  fbou  Othkb  Statkb, 
See  42  Cent.  Dig.  Rape,  H  15-19k 
See,  also.  33  Oyc.  pp.  1420-1436. 

§  IT.  Dof  ensM. 
[ft]  (Sap.  1910) 
Accused  was  guUty  ct  rape  under  the  stat- 
ute if  be  had  sexual  Intercourse  with  a  girl 
under  14  years  old.  she  being  Incapable  of  con- 
senting thereto,  and  it  was  immaterial  whether 
she  had  been  previously  chaste.— Heath  v.  State, 
90  X.  E.  810. 

An  erroneous  belief  as  to  the  age  of  the  girl, 
however  well  founded,  is  not  a  defent^e  to  a 
prosecution  for  rape  upon  a  female  child  under 
14  years  old.  If  she  was  In  fact  within  the 
prohibited  age.— Id. 

Fob  Cases  fboh  Othek  States. 
See  42  CEmt.  Dio.  Rape.  |  20l 
See,  also,  S3  Cyc.  pp.  1430,  1438;  note,  86 
L.  R.  A.  479. 


n.  PROSECUTION  AND  PUNISHBCENT. 

(A)  INDICTMENT  AND  INrORMATION. 

Conviction  of  offense  included  In  charge,  see  In- 
dictment AND  InFOBUATION,  {  191. 
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I>aplicity,  see  Indictment  and  inrouuiioN. 
1125. 

Klection  between  counts,  see  IffDicmNT  and 

iNFOBlfATZON.  |  132. 

Language  and  form  of  all^ations,  see  Indict- 
ment AND  Infobuation,  I  74. 
Necessity  of  prosecntioii  by  Indictment,  see  In- 

DIOTHENT  AND  IltrOBHATION,  |  3. 

Tariance  between  indictment  or  information 
and  preliminary  affidavit,  see  Indictment 

AND  iHEOBMAnON,  f  122. 

ISa  Baawlsltas  amd  mAalmjr  Im  cea- 
eraL 

W    (Sup.  1871) 

An  indictment  for  rape,  cbargins  tbat  de- 
fendant "did"  make  an  assault  npon  tlie  prose- 
cntiDg  witness,  and  her  "ravish  and  carnally 
know,"  is  not  bad  because  the  word  "did"  is  not 
repeated  before  the  words  "ravish  and  carnally 
kaow";  all  being  in  the  same  sentence.— Whit- 
ney V.  State,  35  Ind.  503. 

Fob  Cases  fbom  Otheb  States, 

See  42  Cent.  Dig.  Rape,  81  23,  2S. 
jee,  also,  33  Cyc.  p.  1439. 

S21.  Intrat. 

Ca]  (Sap.  1844) 
If  the  description  of  rape  In  an  Indictment 
leave  ont  the  word  "nnlawfaUy,"  but  be  in  ac- 
cordance with  the  eommm-law  definiti<m  of  Oie 
offense,  it  is  sufficient— Weinaorpflia  v.  State, 
7  Blackf.  186. 

Fob  Casks  fboh  Other  States. 
See  42  Cent.  Dig.  Rape,  |  24. 

1  S3.  Ace  of  f  emmle. 

tal  (Sap.  IMS) 
Under  Bums'  Ann.  St  lOOS,  |  2250;  pnn- 
Iflhiuf  one  who  has  carnal  knowledge  of  a  fe- 
male child  under  36  years  of  age.  and  punish- 
ing one  being  over  17  years  of  age  who  has 
carnal  knowledge  of  an  insane  woman,  etc.,  an 
indictment  for  rape  on  a  female  child  under  IG 
years  is  not  bad  for  foiling  to  allege  that  ac- 
cused was  over  the  age  of  17.— Olieek  t.  State, 
171  Ind.  98,  85  N.  B.  770. 

Fob  Cases  fbom  Otheb  States, 
See  42  Cent.  Dio.  Bape,  {  27. 
See,  also,  33  Cyc.  p.  1441. 

1 26.  DasertpHom  of  a«ta  ooaurtttntiMc  of. 

fcnao. 

Fob  Cases  from  Otheb  States. 

See  42  Cent.  Dig.  Rape,  H  30,  31. 
See,  also.  33  Cyc.  pp.  1441-1446. 

1 27.  ^—  Female  nnder  ace  of  eonsent. 

W  (Sop.  1888) 
An  indictment  charging  tbat  defendant,  at 
a  certain  time  and  place,  "did  tbea  and  there 
unlawfully  and  felouiously  make  an  assault  in 
and  upon  one  C,  a  female  child,  then  and  there 
beiug  under  the  age  of  12  years,  to  wit.  of  the 


age  (tf  11  years,  and  did  Uien  and  there  unlaw- 
fully and  feloniously  ravish  and  carnally  know 
her,  the  saM  C,  contrary  to  tlie  form  of  the 
statute,"  etc,  ts  sufficient  on  motion  in  arrest 
of  judgment— McClure  v.  State,  110  Ind.  16&i 

18  N.  B.  615. 

Fob  Cases  fbom  Otheb  States. 
Bee  42  Cent.  Dig.  Rape,  |  31. 
See.  also.  33  Cyc.  p.  1442. 

{  34.  Assault  witb  inteut  to  rape. 

(a]  (Sap.  1887) 
An  indictment  for  an  assault  and  battery 
with  intent  to  commit  a  felony  which  char;^ 
the  Intent  as  follows:  "With  tbe  intent  then  and 
thereby  willfully,  forcibly  and  feloniously,  and 
against  her  will,  to  have  carnal  knowledge  of 
said  woman"— is  sofficient- Dooley  v.  State,  28 
Ind.  239. 

[b]    (Sup.  ISTE) 

An  indictment  for  an  assault  and  bettery 
with  intent  to  ravish  must  use,  in  describing  the 
crime  intended,  tbe  word  "unlawfully,"  or  some 
equivalent  word.— Oreer  v.  State,  50  Ind.  267, 

19  Am.  Rep.  709. 

Ce]  (SBP.18S4) 
An  infonnation  cbai^ng  that  accused 
did  unlawfully.  In  a  rude  and  insolent  maoner, 
feloniously  touch,  strike,  and  wound  L.,  a  fe- 
male child  under  12,  with  Intent  thereby  to 
feloniously  and  unlawfully  ravish  and  earniDy 
know  her,  sufficiently  charges  an  assaolt  and 
battery  with  Intent  to  commit  a  felony,  under 
Bev.  St  1 1909,  idtbout  the  word  "felonlonslf" 
preceding  the  words  charging  assaolt,  since 
section  1911  defines  assault  and  batt«y  as  vn- 
lawfnlly  touching  another  in  a  rude,  faisoloit, 
or  angry  manner,  and  section  1917  defines  u 
rape  the  unlawfully  having  carnal  knowledge 
of  a  female  child  under  12. — ^Poison  v.  Slate, 
137  Ind.  619,  3S  N.  B.  907. 

[d]  (Snp.  1896) 
An  affidavit  and  information  charging  that 
defendaat  did  then  and  there  unlawfolly,  feloni- 
ously, and  in  a  rude,  insolent  and  angiy  man- 
ner, touch,  strike,  push,  pull,  grasp,  and  wound 
one  A.,  a  woman,  then  and  there  being  with  la- 
tent then  and  there  and  thereby  unlawfully,  fe- 
loniously, and  forcibly  and  against  her  will  to 
ravish  and  carnally  know  her,  contained  the  es- 
sential elements  of  assault  and  battery  with  in- 
tent to  rape.— State  v.  Doggins,  4S  N.  XL  603, 
146  Ind.  427. 

Fob  Cases  fbom  Otheb  States. 

See  42  Cent.  Dig.  Rape,  ff  37-41. 
See,  also,  33  Cyc.  pp.  1446-1450. 

{  36.  Issues,  proof,  aad  Tarljuiee. 

[aj     (SDp.  1875) 

The  statute  defiidng  and  prescribing  pun- 
ishment for  rape  enumerates  two  classes  of 
facts,  each  of  which  constitutes  a  rape,  f^rst, 
it  is  a  rape  to  unlawfully  have  carnal  knowledge 
of  a  woman  against  her  will ;   second,  it  is  a 
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rape  to  unlawfully  have  carnal  knowledge  of  a 
female  diild  under  12  Tears  of  age.  All  females 
of  the  homan  spedea  over  12  years  ot  age  are 
to  be  deemed  "women"  within  the  meaning  of 
the  first  clanse  of  the  statute.  A  charge  of  a 
rape  of  one  class  cannot  be  sustained  by  proof  of 
a  rape  of  the  oAer  tAam ;  nor  can  a  charge  of 
assault  and  battery  witii  Intent  to  commit  a 
rape  of  one  daas  be  sustained  by  e^dence  <tf  an 
assault  and  batteiy  with  intent  to  commit  a 
rape  of  the  other  class.— Oreer  t.  State,  60  Ind. 
267,  l»Am.  Bep.  m 

lb]  (S«p.J879) 

Where  an  indictment  for  rape  alleged  that 
thA  name  of  tlie  prosecuting  witness  was  DelUa, 
while  the  evidence  showed  that  her  name  was 
Delia,  there  was  a  fatal  Tatianofti— Tance  t. 
Sute.  es  Ind.  460. 

[e]  (Sap.  1900) 
Where,  <ki  a  prosecution  for  lape,  the  affi- 
davit and  information  named  Laura  V.  as  the 
alleged  victim,  and  oa  trial  the  only  name 
proven  was  Ullie.  the  judgment  on  conviction 
should  be  reversed  tox  falluie  of  proofs  since 
the  name  was  an  essential  element  in  tlie  legal 
description  of  the  offense.— HcFarland  t.  State, 
66  N.  E.  910,  1G4  Ind.  442. 

*  Fob  Cases  nam  Otheb  States, 
See  ^  Oan.  DiQ.  Rape,  H  42-^ 
See,  also,  S3  Crc  pp.  1461-1468. 


(B)  ETIDENCa 

Effect  of  statutory  protection  of  witness  from 
use  of  evidence  against  herself,  see  WlTNESS- 
ES.  {  304. 

Leading  Questions,  see  WimsSBB,  {  243. 
{37.  AdvlaalbiUty. 

Evidence  of  other  offenses,  see  Cbiuinai.  Law, 
I  368. 

Fob  Cases  rBou  Otheb  States, 

See  42  Cent.  Dig.  Rape.  {{  48-70. 
See,  alM>,  88  Cyc  pp.  1464r-149a 


}40. 


mmd  k*blts  of  f  e- 


—  Okarmetar 
male. 

[a]  (Sap.  in?) 
Evidence  that  the  prosecuting  witness  was 

a  prostitute,  or  had  on  previous  occasions  had 
■exaal  intereoanw  with  other  persons  for  pay, 
is  not  competent  for  any  purpose,  in  defense  of 
«n  indictment  for  rape.— Richie  t.  State,  68 
Ind.  855. 

[b]  (Sap.  use) 

Evidence  as  to  the  moral  character  of  the 
woman  for  chastity  and  virtue  is  admissible  to 
affect  her  credit  as  a  witness,  and  as  to  whether 
the  act  of  intercoarse  was  voluntary  or  against 
her  will.— Anderson  v.  State,  104  Ind.  487,  4  N. 
E.  03,  6  N.  E.  711. 

[0]  <Sap.l888) 
On  a  trial  for  rape,  evidence  that  the  prose- 
cuting witness,  a  short  time  before  the  alleged 


rape,  snbmitted  to  seznal  intercourse  with  one 
ot  defendants,  who,  according  to  her  testimmiy, 
partldpated  bi  the  crime,  is  relevant  aa  a  dr^ 
cnmstance  rendering  it  probable  tiiat  force  was 
not  used.- Bedgood  v.  State,  115  Ind.  276^  17 
N.  E.  621. 

Cai  (S«p.l«88) 

On  a  trial  for  rape,  where  there  was  evi- 
dence of  tiie  nnchastity  of  the  prosecuting  wit- 
ness, and  the  defense  was  consent,  it  was  error 
to  instruct  that  the  evidence  (tf  unchastity  was 
introduced  only  to  affect  the  credibility  of  the 
prosecuting  witness,  as  snch  evidence  was  pref- 
er to  render  the  CMisent  more  probable.— Carney 
V.  State,  118  Ind.  625,  21  K.  a  48. 

Fob  Cases  fbom  Otheb  States, 

See  42  Cent.  Dig.  Rape,  IS  65-69. 
See,  also,  12  Cyc.  p.  418;  83  Cyc.  p.  14*^. 

S  43.  ^—  Physloal  and  mental  sMidltlom 

of  parties. 

[a]  (Sup.  ISM) 
The  mother  of  the  victim  may  testify 
that  she  examined  her,  and  may  state  her  con- 
dition, aod  the  complaints  of  suffering  made  by 
her,  at  the  time  of  the  examination.- Pols<m  v. 
State,  137  Ind.  519,  35  N.  E.  907. 

The  physidan  who  examined  the  victim 
after  the  outrage  may  testis  to  her  condition 
when  he  examined  brn,  and  give  his  expert 

opinion  thereon.— Id. 

Fob  Cases  fbom  Otheb  States. 
See  42  Cent.  Dig.  Rape.  H  62,  63. 
See,  also,  S3  Cyc.  pp.  1470,  1474. 

I  47.  ~»  Oonduet  and  aots  of  female. 

[a]  (Sap.  1890) 

In  a  prosecution  for  rape,  evidence  that  aft- 
er its  alleged  commission,  prosecutrix  cheerfully 
came  hand  in  hand  with  accused  from  the  place 
where  it  was  alleged  to  have  been  committed 
was  competent  as  tending  to  rebut  the  inference 
arising  from  her  testimony  that  she  had  been 
ravished  against  her  will.— Hober  T.  State,  25 
N.  E.  904,  126  Ind.  185. 

Fob  Cases  fbom  Otheb  States, 
See  42  Cent.  Dio.  Rape,  |  66. 
See,  also,  83  Grc.  p.  1469. 

1 48.  ^—  Complaiata  and  deelaratloBs 
of  female. 

W    {9ap.  1869) 

On  the  trial  of  a  prosecution  for  assault 
and  battery  with  intent  to  commit  a  rape,  state- 
ments made  in  the  absence  of  the  defendant  by 
the  female  alleged  to  have  been  so  injured,  not 
allowed  to  testify  on  account  of  her  immature 
age,  elicited  soon  after  the  transaction  by  ques- 
tions to  her  by  her  parents,  are  not  admissible 
in  evidence  to  prove  the  crime  charged.— Weldon 
V.  State,  32  Ind.  81. 

[b]  (flap.  1S71) 

In  a  prosecution  for  rape,  the  fact  that 
the  prosecutrix  made  complaint  of  the  injury 
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soon  after  the  occnrrcnce  Is  admlBsibte ;  but  the 
particutan  o(  such  complaint,  and  what  she  said 
in  respect  thereto,  are  not— Thompson  t.  State, 
38  Ind.  30. 

On  a  trial  for  rape,  a  -witness,  in  describing 
the  complaint  nmde  by  the  woman  immediately 
afterwards,  may  not  give  the  name  of  defend- 
ant as  the  man  charged  by  the  woman  with 
having  committed  the  rape. — Id. 

On  trial  for  rape,  the  prosecution  may 
show,  by  the  testimooy  of  the  prosecuting  wit- 
ness, or  that  of  other  witnesses,  that  she  made 
complaint  of  the  outrage  recently  after  its  com- 
missioD,  and  when,  where,  and  to  whom  it  was 
made.— Id. 

On  the  direct  examination,  the  practice  has 
been  merelj  to  ask  whether  she  made  complaint 
that  such  an  outrage  had  been  perpetrated  upon 
her,  and  to  receive  in  answer  only  a  simple 
"Yes"  or  "Xo."  Her  complaint  is  only  cor- 
roborative of  her  testimony,  and  is  not  evidence 
of  the  fact  upon  which  the  juiy  can  find  the  de- 
fendant gnllty,  and.  when  she  is  not  a  witness 
in  the  case.  It  is  wholly  inadmissible.— Id. 

[c]  (Sup.  im) 

On  a  prosecuticm  for  rape,  evidence  that 
the  prosecuting  witness  made  complaint  soon 
after  the  occurrence  Is  admissible  as  corrobora- 
tive of  her  testimony,  but  It  was  not  proper  to 
permit  the  witnesses  to  give  a  detailed  state- 
ment of  what  she  said.— Gross  t.  State,  81  N. 
E.  473,  132  Ind.  65, 

[d]  (Sap.  18M) 

The  victim  maj  testify  to  the  fact  that 
she  complained  of  th«  outrage  to  othws.— Pol- 
son  V.  State,  137  Ind.  519,  35  N.  E.  9OT. 

Fob  Cases  fsou  Othbb  States. 
See  42  Cent.  Dig.  Rape,  S|  VT-Od. 
See,  also,  33  Cjc  pp.  14S2-1468;  note,  88 
Am.  Rep.  869. 

i  49.  FaUvn  of  f  aiule  to  eoasplalB, 
or  dolay  ia  ooasplmlalxc,  and  •>:- 
plmmatloB  thoMof . 

M  (SBV.1S94) 

The  complaining  witness  may  state  why 
she  did  not  make  complaint  to  her  mother  Im- 
mediately after  the  commission  of  the  crime,— 

Poison  V.  State,  137  Ind.  519,  85  N.  B.  007. 

Fob  Casi:s  fbou  Other  States, 
See  42  Cent.  Dio.  Rape,  {  70l 
See,  also,  33  Gyc  p.  1468. 

{  SO.  Welsht  and  snfleioaoy. 

Proof     venue,  see  Obiiuhal  Lav,  f  064. 

Fob  Cases  fboic  Otheb  States, 
See  42  Cent.  Dig.  Rape,  fg  71-84. 
See,  also,  S3  Ogc  pp.  1485~1408L 

1 51,         Xn  ceneral. 

Ik]     (Sap.  IftTl) 

\\Tiere,  on  the  trial  of  an  Indictment  for 
rape,  the  evidence  showed  that  the  prosecutrix 


was  of  a  doubtful  cfaaracterj  that  ^  did  not 
presently  discover  the  offense,  nor  indeed  at  all 
until  interrogated  about  and  she  remained 
with  the  defendant  afterwards,  and  tiie  party 
accused  did  not  flee,  and  the  pnweentrix  was 
nncorrobonted  by  any  material  evidence,  ^ 
place  of  the  oime  being  sach  that  it  was  possi- 
ble she  might  have  been  heard,  and  sbe  made 
no  ontciy,  and  there  were  oQtet  dreomstances 
of  doubt,  held,  that  the  evidence  was  InauffidenL 
—Whitney  r.  State,  35  Ind.  603. 

[b]  In  a  prosecution  for  cape,  evidence  \eld 
sufficient  to  sustain  a  conviction. — (Sup.  18TS) 
Batterson  v.  State,  63  Ind.  031;  0^10)  Heath 
V.  State,  00  N.  E.  8ia 

(cj    (S«p.  1887) 
In  rape,  penetration,  like  any  other  ele- 
ment of  crime,  may  be  established  by  ciccom* 
stantial  evidence.— Taylor  t.  States  12  N.  & 
400,  111  Ind.  279. 

Id]    (Sap.  1904) 

Under  Bums*  Ann.  St  1901,  |  1970,  pm> 
viding  that  in  prosecutions  for  rape  proof  of 
penetration  is  sufficient  evidence  of  the  offeni^ 
a  conviction  may  be  upheld  though  the  answer 
of  the  prosecuting  iritness  to  a  question  as  to 
penetration  did  not  declare  In  unambiguons 
terms  that  there  w«8  penetration,  but  the  In- 
ference that  there  was  was  the  only  one  com* 
portable  with  the  evidence.— BnuHmm  t.  State, 
71  N.  B.  133, 1«2  Ind.  68a 

Fob  Casks  tbou  Oihsb  Statxs, 
See  42  Cent.  Dig.  Rape,  If  71-77. 
See,  also.  83'Cye.  pp.  1485-1482. 

I BS.  —  Tonaalo  «md«r  age  of  oouomt, 

On  indictment  for  rape,  the  evidence  was 
that  the  prosecutrix,  at  the  time  when  the  act 
was  committed,  did  not  cry  out,  nor  did  she 
complain  within  a  reasonable  time.  It  appear* 
ed,  also,  that,  before  institnting  criminal  pro- 
ceedings, she  had  brought  suit  for  seduction  un- 
der  promise  of  msrriage,  in  which  there  was  no 
claim  that  force  had  been  used,  and  that  afte^ 
wards  she  had  repeatedly  had  sexual  intercouise 
with  defendant.  HtM,  that  a  verdict  <rf  guilty 
could  not  be  sostained.— Eyler  t.  Stata^  71  Ind. 
49. 

n>1    (Sap.  1893) 

Defendant,  a  quack,  pretending  to  care 
by  charms,  after  several  times  visiting  a  girl  13 
years  old,  who  had  for  2  years  had  epileptic  fits, 
was  placed  in  a  room  with  her,  at  his  Instance, 
by  her  ignorant  and  credulous  parents,  where, 
on  the  fifth  night,  he  called  her  to  his  bed,  tell- 
ing her  that  he  had  something  to  tell  her  whidi 
would  cure  her.  Her  testimony  that  sbe  tried 
to  make  him  quit,  but  he  wonld  not,  was  nncon- 
tradicted.  Held,  that  there  was  not  a  failure 
to  show  sufficient  resistance  because  she  made 
no  outcry,  and  concealed  the  crime  commit- 
ted on  her.— Eberfaart  T.  State,  84  N.  E.  637, 
1.14  Ind.  «51. 
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[c]  (Sap.  18H) 
Prosecutrix  vu  18  years  old,  and  de- 
fendant was  her  mothei^s  family  phyridan.  She 
haTing  gone  witti  her  brather  and  sister  to 
deui  his  offices,  be  sent  the  brother  and  sister 
on  errands,  locked  the  doors,  and  took  her  on 
hia  1^  Sba  did  not  know  what  he  was  going 
to  do,  but  she  told  Urn  to  anit,  and  b^  saying 
that  he  would  not  hurt  her,  accompUshed  hia 
purpose.  Her  brother  returned,  and  could  not 
get  into  the  offices  till  defendant  let  him  in,  and 
the  brother  found  her  crying,  and  she  told  him 
what  defendant  had  done.  Bdd,  that  these 
tects  warranted  an  inference  of  mml  restraint 
amounting  to  coercion,  and  of  a  reasonable  re- 
sistance—Hawkins T.  State,  186  Ind.  69(^  86 
N.  E.  419. 

Evidence  that  prosecutrix  was  a  small 
woman,  and  not  a  person  of  ordinary  intelli- 
gence; that  she  was  in  fear  of  violence  from  de- 
fendant and  his  two  companions,  who  were 
■trangers  to  her;  that  she  saw  no  one  to  whom 
she  could  appeal  for  hdp  (the  ofFeose  haviog 
been  committed  at  a  distance  from  any  habita- 
tion); and  that  defendant  afterwards  left  her  in 
a  lumber  yard,— is  sufficient  proof  that  the  act 
was  done  against  her  will,  though  there  Is  do 
evidence  of  an  outcry.— Feltwi  v.  State,  189  Ind. 
C31,  89  N.  B.  m 

[•]     (Sap.  ISM) 

A  statement  by  one  since  deceased,  made 
the  day  before  her  death,  when,  the  pbrtidan 
testified,  he  could  get  no  intelligent  answer  from 
her,  that  defendant  had,  two  days  before,  com- 
mitted rape  on  her,  while  sick  in  bed,  was  In- 
sufficient to  sustain  a  conviction,  deceased  hav- 
ing, after  the  time  of  the  alleged  rape,  spoken 
highly  to  several  persons  of  defendant,  and  re- 
quested him  to  assist  others  in  attending  to  her 
wants.— llotcbins  v.  State,  140  Ind.  78,  89  N. 
E.  243. 

[f]  (Sap.  1S9E) 

Testimony  of  the  prosecutrix  that  the 
plaintiff  was  engaged  to  her;  that  he  had  induced 
her  to  walk  with  bim,  at  night,  out  of  the  settled 
portion  of  the  town;  and  that  when  she  insisted 
on  going  back  he  forcibly  dragged  and  carried  her 
to  a  eednded  spot,  where  he  had  sexual  inter- 
course with  her  against  her  will,  threatening  to 
kill  her  if  she  ever  told  it— was  sufficient,  al- 
ttiough  contradicted  in  swne  partlctilarsj  to  sus- 
tain a  conviction.— Dlekenon  t.  State,  141  Ind. 
703,  40  N.  a  667. 

[g]  (Sap.  ISM) 

In  a  prosecution  for  rape  there  was  evi- 
dence tending  to  show  that  prosecutrix,  who  was 
bat  little  over  14  years  of  age,  was  induced  by 
means  of  false  representations  to  herself  and  her 
mother  to  go  with  defendant  to  the  house  where 
the  aime  was  perpetrated;  that  the  house  was 
unoccupied,  except  by  defendant,  two  apparent 
accomplices,  and  prosecutrix;  and  that  defendant 
accomplished  bis  purpose  by  means  of  threats, 
and  against  the  will  of  prosecutrix.    Ilrld,  that 


the  verdict  was  not  unsupported  by  iudi  evi- 
dence.—Ransbottom  T.  State,  144  Ind.  2S0,  43 
N.  EL  2ia 

Fob  Casks  tbou  Other  States, 

Sbb  ^  Gent.  Dig.  Rape,  Sl  71-74,  76. 
See,  abo,  83  Gyc.  p.  1491. 

iS8.  —  Attmapt  or  auanlt  with  la- 
tent to  mpo* 

W  (8ap.Utt) 

Where  there  is  an  entire  fidlore  of  proof 
tending  to  show  that  defendant  on  the  occasion 
in  question  touched  the  person  of  tiie  child,  or 
that  he  ^d  any  act  from  which  soch  touching 
could  be  inferred,  the  evidence  was  insofficient 
to  support  a  conviction  of  assault  and  battery 
with  intent  to  commit  rape.— Murphy  t.  State, 
22  N.  E.  106,  120  Ind.  115. 

[b]    (Sop.  1»0) 

Defendant,  a  man  of  mature  years  and 
lustful  habits,  followed  a  girl,  who  had  not  yet 
attained  to  the  age  of  consent,  into  a  bam, 
where  he  put  his  arms  about  her,  and  tried  to 
throw  her  down,  at  the  same  time  telling  her 
be  would  not  hurt  her.  It  was  also  shown 
that  he  had  on  previous  occasions  followed  the 
girl,  and  attempted  to  make  arrangements  with 
her  to  see  her  privately.  Held  sufficient  to  war- 
rant a  verdict  finding  defendant  guilty  of  an 
assault  and  battery  with  intent  to  commit  rape. 
-Hanes  v.  State,  67  N.  E.  704,  166  Ind.  Il2. 

[c]  EMdence  held  sufficient  to  sustain  a  con- 
viction of  assault  with  Intent  to  ravish. — (Sup. 
1901)  Hollister  v.  State,  59  N.  E.  847,  156  Ind. 
255;  a903)  Shular  v.  Same,  160  Ind.  800, 
66  N.  B.  746. 

Fob  Cases  fbou  Other  States, 
See  42  Cent.  Dig.  Rape.  H  78-^ 
See,  also,  88  C^c.  pp.  1403-1495. 

§  S4.  —  OorrolMWation  of  fonolo. 

[a]  (8ap.l8ftS) 
In  a  trial  for  rape,  the  evidence  showed 
that  prosecutrix  was  17  years  of  age,  and,  on 
her  way  home  from  a  visit,  was  attacked  in  a 
lonely  place  on  the  road.  When  released,  she 
sought  protection  at  the  nearest  bouse,  and 
complained  to  her  mother  as  soon  as  she  reach- 
ed home.  She  went  at  once  to  the  county  seat, 
was  examined  by  physicians,  and  made  affidavit 
for  the  arrest  of  her  assailants.  Her  evidence 
was  further  corroborated  by  admissions  made 
in  court  as  to  ber  parents*  testimony,  by  the 
evidence  of  physicians  and  officers,  and  by  one 
of  the  defendants,  who  at  the  time  of  the  ar- 
rest said  to  the  other:  "Ton  take  the  blame 
in  the  matter.  You  are  young,  and  have  money 
and  a  guardian,  and  can  stand  it  better  than 
I  can."  Held  sufficient  to  support  a  conviction. 
— Sutherlin  v.  State,  49  N.  B.  M7,  150  Ind.  154. 

Fob  Cases  fbou  Otheb  States, 

See  42  Cent.  Dig.  Rape,  §g  83,  84. 
See,  also.  33  Cyc.  pp.  1495-1498. 
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(C)  TRIAL  AND  REVIEW. 
QnestloDs  to  witnesi,  see  WrncEBSEs,  i  286. 

I  66.  Reception  of  evidenoe. 

Proving  place  after  close  of  evidence,  see  Cbdc- 
inAL  hkw,  %  687. 

M  (Sap.  1896) 
It  was  not  error.  In  a  prosecatioii  for  rape, 
to  BDbmit  to  the  inspection  of  the  Jury  the  dniw- 
eni  worn  by  prosecutrix  at  the  time  the  alleged 
crime  was  committed,  after  defendant  had  dosed 
his  case,  it  not  appearing  that  defendant  was 
without  opportunity  to  meet  such  eridence.— 
Itansbottom  t.  State.  144  Ind.  250.  43  N.  E. 
218. 

Fob  Cases  fbou  Otheb  States. 
See  42  Gent.  Dio.  Rape,  {  86. 
See,  also,  33  Cyc  p.  1499. 

{60.  iMStraetions, 

Assumption  as  to  facts,  see  GRiunrAZ.  JiAvr,  | 
761. 

As  to  reasonable  donbt,  see  CanaHii,  La.w,  8 
789. 

Error  in  instruction  cured  by  other  instructions, 

see  Obihinal  Law,  {  823. 
InstructioDs  on  weight  and  sufficiency  of  evi- 

dence  as  invading  province  of  jury,  see  Cbih- 

INAL  LAW,  H  768,  764. 

[a]  (Sup.  1877) 

Under  an  indictment  for  rape,  the  defend- 
ant may  be  found  guilty  of  assault  and  battery 
only;  and  an  instruction  to  acquit  if  the  jury 
have  a  reasonable  doubt  as  to  whether  the  prose- 
cutrix used  all  rea»oDable  efforts  to  resist  in- 
tercourse Is  therefore  erroneous.— Richie  t. 
State,  58  Ind.  355. 

[b]  (Snp.  18S7) 

It  is  not  error  for  the  court  to  refuse  to 
instruct  the  jury  that  the  failure  of  the  prose- 
cutrix, in  a  prosecution  for  assault  with  intent 
to  commit  rape,  to  aivear  at  the  trial,  and  the 
failure  of  the  state  to  aiKount  for  Iier  absence, 
are  circumstances  proper  to  be  considered  as 
tending  to  show  tliat  no  crime  bad  been  com- 
mitted, where  it  does  not  apear  tliat  she  was  not 
equally  accessible  to  the  d^endant.— Coleman  v. 
State,  111  Ind.  563,  13  N.  B.  100. 

[c]  (8«p.  1894) 

Where  prosecutrix  was  but  18  yean  fAA, 
and  In  the  service  of  defendant,  who  was  her 
mother's  family  physician,  the  court  properly 
charged  the  jury  tha^  "(tn  reaching  a  eond'udon 
on  the  question  of  consent,  you  may  consider 
the  ctmdition,  age,  and  nlation  of  the  parties. 
If  yon  find  that  she  was  ignorant  of  the  sexual 
act,  yon  may  consider  this  fact  also."— Haw- 
kins r.  State,  136  Ind.  630, 86  N.  El  419. 

[d]    (Sop.  18H) 

In  a  prosecution  for  rape,  an  instruction 
that  consent  of  prosecutrix.  Induced  by  fear  of 
personal  violence,  was  no  consent,  though  de- 
fendant laid  no  hands  on  her.  yet,  if  by  an  ar^ 
ray  of  physical  force  be  so  overpowered  her 


mind  tliat  she  did  not  resist,  lie  was  guilty,  etc;, 
was  not  error.— Felton  t.  Stat^  89  N.  B.  228, 
138  Ind.  631. 

ts]    (BMP.  1M») 

Hie  defendant  spedfically  dmted  tiiat  be 
had  sexual  intercourse  with  the  proaecntliig 
witness.  The  pn»ecutrix  gave  testimony  to  tiie 
same  effect.  The  evidence  discloaed  that  defoid- 
ant.  a  man  of  mature  years,  was  irf  lostfnl 
habits;  that  he  had  sought  a  meeting  with 
prosecutrix;  that  she  had  met  him,  and  that 
they  bad  remained  together  In  a  bam  for  15  or 
20  minutes,  during  which  time  the  evidoue 
shows  he  took  Indecent  liberties  witfi  her  per- 
son. Beld,  that  there  was  safficlent  OTldence 
of  sexual  interconrae  to  warrant  an  Instractioo 
tbat.  if  the  jury  found  that  defendant  had  sex- 
ual Intercourse  with  prosecutrix,  then  they 
would  be  authorized  to  find  him  guilty.— Hanea 
V.  State.  67  N.  E.  704,  155  Ind.  112, 

In  a  prosecution  for  aasault  and  battery 
with  intent  to  commit  rape  on  a  girl  under  th« 
age  of  consent,  an  instniction  authorising  the 
jury  to  find  defendant  guilty  if  tfaey  find  that 
be  had  sexual  intercourse  with  the  giri  is  not 
erroneous,  since  the  crime  of  rape  includes  the 
crime  with  which  defendant  was  charged. — Id. 

When  the  evidence  disclosed  that  defend- 
and  fondled  the  girl,  and  took  hold  of  her  per 
son,  an  instniction  that,  "if  the  jnry  are  sat- 
isfied from  the  evidence,  beyond  a  reasooaUe 
doubt,  that  defendant  did  take  bold  of  the  prose 
cotrix,  it  was  for  them  to  say  whether  or  not, 
under  all  the  circumstances,  the  intention  to 
have  Intercourse  with  the  girl  was  then  In 
his  mind,  and  tbat  it  was  with  that  purpose 
that  he  laid  his  hands  on  her,"  is  not  ernHMouB 
as  authorizing  the  jury  to  infer  any  particular 
intent  from  any  partlcnlar  facts.- Id. 

m  (8wp.U(») 
In  a  prosecntion  for  assault  oa  a  female  at 
ni^t,  It  was  shown  that  Immediately  atta  tbc 
assault  she  had  made  a  mistaken  Idendficatloa 
of  her  assailant,  but  that  at  the  time  she  wu 
nervon^  excited,  and  in  a  hysterical  omffitim 
Tlie  court  chained  that  in  weighing  her  teafi- 
mony  the  Jury  might  consider  that  before  die 
ideutlfi^  defendant  she  had  identified  another 
person  as  the  guilty  one,  but  that,  if  she  did 
so  identlCr  nieh  other  person,  the  juiy  codH 
consider  her  condition,  surrounding  and  all 
the  facts  shown  to  exist  at  the  time  she  mde 
such  identification,  ffeld;  thM  the  charge  was 
not  erroneous,  as  attempting  to  excuse  pnsecn- 
trix's  mistake,  or  as  maUng  too  prominsnt,  as 
an  excuse  for  tlie  mlstakoi  identity,  bar  lUeged 
hysterical  condition.- Shular  t.  Stats^  66  N.  B. 
746, 100  Ind.  30a 

[<]  {8WP.1907) 

In  a  prosecution  for  assault  to  rape,  the 
court  charged  that  a  woman  assaulted  with  in- 
tent to  rape  was  not  required  to  resist  with  all 
violent  means  in  her  power,  and  was  wt  re- 
quired to  do  more  than  her  age,  strength,  sad  all 
attendant  circumstances  made  It  reasonable  for 
ber  to  do,  in  order  to  manifest  her  oppoaition. 
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prorided  the  rerittance  wu  In  good  !M.i(b.  HM, 
(hat  such  iDHtrnction  was  not  objectfoDable,  u 
mUleadins  the  Jhet  to  infer  that,  If  defendaot 
attempted  to  have  intercourse  with  prosecatrix, 
and  she  did  not  content  expreaslr  in  words,  that 
alone  would  warrant  a  oonviction^IUhke  t. 
State.  168  Ind.  015.  81  N.  E.  584. 

In  a  prosecution  for  assault  to  rape,  in- 
stmctions  requiriii{>  the  state  to  establish  be- 
yond a  reasonable  doubt  that  defendant  did  lay 
or  pot  his  hands  on  prosecutrix's  person,  with 
the  intent  to  induce  her  thereby  to  submit 
against  her  will  to  sexual  intercourse  with  him, 
and  tfaat  be  intended  to  have  sexnal  intercourse 
with  her  at  the  time  he  laid  or  put  his  hands 
on  her  person,  etc.,  were  fatally  defective;  the 
acts  hypothecated  being  ctmsistent  with  an  in- 
tent on  the  defendant's  part  merely  to  coax 
prosecatrix  to  submit  to  sexual  intercourse.— Id. 

In  a  prosecution  for  assault  to  rape,  the 
<>oart  charged  that  the  state  must  establish  be- 
yond a  reasonable  doubt  that  defendant  put  his 
hands  on  prosecntrix'a  person  with  an  intent 
to  induce  her  thereby  to  submit  against  her  will 
to  sexual  intercourse  with  him,  and  that  he  In- 
tended to  have  intercourse  with  her  at  the  time 
he  BO  laid  or  put  his  hands  on  her  person.  Held 
that,  the  instructira  lieing  objectionable  as 
eliminating  the  element  of  force,  the  phrase 
"against  her  will"  did  not  cure  the  defect,  but 
rendered  the  instruction  misleading  ambiguous, 
and  uncertain.— Id. 

Fob  Cases  fboh  Other  States, 

See  42  Cent.  Dig.  Bape,  SS  88-100. 
Bee,  also,  88  Gye.  pp.  l5dl-lS16. 

161.   K«w  trial. 

[a]    (Sup.  im) 

Where,  under  an  indictment  substantially 
<-harging  the  accused  with  assault  and  battery 
and  rape  committed  upon  a  female  as  one  and 
the  same  transaction,  thereby  charging  only  one 
aabetantive  offense,  that  of  rape,  the  charge  of 
assault  and  battery  being  ne<»B8arlly  included 
in  the  substantive  offense,  the  court  Improperly 
requires  the  prosecuting  attorney  to  elect  wheth- 
er  to  put  defendant  on  trial  for  rape  or  for  an 
assault  and  lottery,  and  such  attorney  electa  to 
put  him  on  trial  for  rape,  which  trial  results  in 
a  verdict  of  guilty  of  an  assault  and  battery, 
the  accused,  by  moving  for  and  obtaining  a  new 
trial,  takes  such  new  trial  as  to  the  whole  case, 
and  it  is  error  to  sustain  hit  objectioo  to 
being  tried  thereoq^for  a  rape,  and  to  put  him 
on  trial  for  an  assanlt  and  battery.— Mills  t. 
State,  52  Ind.  187. 

Fob  Cases  fbou  Otbeb  States. 
See  42  Cent.  Dig.  Rape.  |  102. 
See.  aiaot  S3  Cyc.  p.  1616. 

I  OS.  Anneal  wA  error. 

Harmless  error  fn  admission  of  evidence,  see 

CsmiKAi.  I.aw,  1 110&. 
Qneetlons  presented  for  review  by  record,  see 

Cbihinal  Law.  |  1120. 


Fob  Cases  tkoic  Otreb  States, 

See  42  Cent.  Dig.  Rape,  U  108, 104. 
See,  also,  33  Cyc.  p.  1616. 

(D)  SEO^TDNCB  AND  PUNISHMENT. 

Repeal  of  penal  act  by  dumge  in  definition  of 
offense  or  In  punishment  thereof,  see  Biat- 
VTE8,  i  166. 

S  04.  Hatwra  amd  extant  of  ynmUbmeat. 

Bequisitea  and  sufficiency  of  sentence,  see  Gbik- 
iHAii  Law,  I  901. 

Fob  Cases  fbom  Othkb  States, 
Sex  42  Cent.  Dig.  Rape,  {  105. 
See,  also,  38  Cya  p.  1&1& 

m.  CIVIL  MABIMTg* 

UablUty  of  Infant,  see  Iffr.urT8,  S  OOb 

1 66.  ProoeedlacB  Im  aetftoms. 

M     (Snv.  1S82) 

In  an  action  for  assault  with  Intent  to 
rape,  evidence  that  plaintiff  had  made  similar 
charges  against  other  men,  and  obtained  money 
by  compromise,  or  tliat  defendant  had  made  sim- 
ilar attempts  against  other  women,  is  inadmis* 
sible.— Ogle  t.  Brooks,  87  Ind.  600,  44  Am.  Bep. 
77& 

Fob  Oases  fbox  Othxb  States. 

See  42  Cent.  Dig.  Bape,  H  107-111. 
See,  atB(»,  83  Oyc.  pp.  1621-1624. 

RATE. 

fiee— 

Charges  for  snpply  of  gas.  Gas,  i  14. 

For  telegraph  vt  telephone  service.  Telk- 
gbaphs  and  Telkphoites,  li  33,  84. 
Commissions  of  executor  or  administrator.  Ex- 

■CUTOBS  AHO  ADUXNISTBATOBS,  |  496. 

Compensation   for  performance  ct  contract. 

GONtBAOTS,  I  220. 
Interest   Ihtbbxst,  H  27-38. 

Chargeable  against  trustee  for  use  of  trust 

funds.  Tbusis,  |  219. 
On  amount  required  to  redeem  from  fore- 

clOBure  sale.  Mobioagxs,  |  600. 
On  funds  of  estate  of  ward.  Guabdzait 
AND  Wabd,  S  64. 
School  taxes,  certificates,  estimates,  and  de- 
termination.   Schools  aho  School  Dib- 
tbictb,  1 103. 
Speed  of  automobiles  on  highways.  High- 
WATS,  1 177. 
Of  hones  and  TcSiides,  tiighways.  High* 

WATS,  I  177. 
Of  horses  and  vehides  an  streets.  Mnnioi* 

PAL  COBPOBATIOIVS,  1  706. 

Ot  street  ears.    Stbebt  Razlboadb,  H 

74,  80,  81,  89^  Oa  92-86. 
Of  trains.    Bailboads,  H  284^236,  285, 

316-317,  871-373,  417. 
Of  trains,  injuries  to  passengers  from  ss- 

cesslve  speed.  Garubbs,  |  287. 
Of  trains,  opinion  evidence.   BvzdktoI(  | 

539^. 
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BATB-BEAL  ACTIONS. 


[IInd.I>lK.— PwTiq 


Toll.    TuBNPIKla  AKD  TOLL  BOADB,  |  41. 
Transportation  rate*— 

CABBXBB8.  IS  12,  13,  82;  188-186^,  190- 
202,  248^-259. 

Shxpfuio.  H  144.  14& 

RATIFICATION. 

Acts  of  others  as  ground  of  estoppel  In  pais. 
Estoppel,  {{  89-94. 

Contract  on  Sunday.    Sunday,  {  15. 

Pleading  matters  of  fact  or  conclusion  as  to 
ratification  of  egreement.   Pleading,  |  8. 

Written  instrument  as  defense  to  action  for  can- 
cellation. Cancellation  or  Instbuue.nts, 
117. 

Of  acts  of  partlenlkr  eUuiaca  of  persona. 

See— 

Agents  of  city  for  oegotiatioQ  of  bonds.  Mu- 

KICIPAX.  COBPOBATIONS,  S  217. 

Of  railroad  company.  Railboads,  |  17. 
Attorneys.  Attobnet  and  Client,  8  103. 
Bbokebs,  I  103. 

County   officers  affecting   liability  on  bonds. 

COtTNTIES,  I  98. 

Guardians.    Gcabdian  and  Wabd,  8  70. 
Husband  as  agent  of  wife.    Husband  and 

Wife,  §8  25,  138. 
Infants,  88  30,  57. 
Insurance  agents.    Insubancb,  8  91. 
Married  women.     HuSBAVD  AND  Win,  ff 

23"^,  25,  73,  89. 
Municipal  Cobpobations,  8§  76,  932,  933. 
MuDicipal  officers.  Municipal  Cobpobations, 

68  248,  351. 

Officers  and  agents  of  corporatioDS.  Cobpoba- 
tions, 81  426,  497. 

Partners.   Pabtnebship,  8  157. 

Pbincipal  and  agent,  18  75,  163-176. 

Promotera  of  corporations.  Cobpobations,  B 
448. 

School  officers.    Schoou  and  School  Dis- 

tbicts,  8  82. 
Servants.    Masteb  and  Sbbvant,  8  308. 
SUte  officers.    States,  8  102. 
Town  officers.  Towns,  |  39. 
Wife,  as  agent  of  husband.    Hubbahd  auD 

Wife,  8  23^. 

Of  pmrtleolu  octa,  contrmeta^  or  tromaoc- 
ttona. 

Sec- 
Agreement  by  railroad  company  made  Id  consid- 
eration of  grant  of  right  of  way.  Bailboads, 
8  194. 

Altbbation  op  Instbuhents,  8  13. 

Appointment  of  administrator  by  clerk.  Ex- 
bcutobs  and  Aduinistratobs,  8  22, 

Assignment  of  contract  for  constmctioD  ot  pub- 
lic improvements.  Municipal  Cobpoba- 
tions, 8  560. 

Assionubnts  fob  Benbut  or  Cbbditobs,  | 
48. 

Award    of    arbitrators.     Abbitration  and 

Awabd,  8  67. 
BnXS  AND  NOTBS,  8i  61, 114. 
Compromise  between  legatees.   Wills,  8  740. 


Confesaion  of  jodgmeot  by  debtor.  JuDoma^ 
8  40. 

Contracbu  GommAcn,  {8  41*  97, 134. 

For  improTements  on  land  as  nffectinc  rigkt 
to  mechanic's  lien.  Hbchahxob'  Libhs, 
8  77. 

Of  attorneys.  AnosMSr  and  Cueht,  | 
103. 

Of  tnoDicipal  officers.   McKiciPAL  Cobpo> 

BAnons,  18  248.  351. 
Of  promoters  of  corporation.  COBPOB4- 

tiohs,  8  448. 
Of  reinsurance.    Irbubance,  8  684. 
Of  state  officers.   States,  |  102. 
Of  snretyship.    Pbihoipal  and  Subbit; 

8  47. 

Of  town  officers.  Towns,  |  39. 
With  school  districte  or  officers.  ScHOou 
and  School  Distbicto,  |  82. 
Conveyance  of  right  of  way  to  railroad  com- 
pany. Railboads,  8  07. 
Dmployment  of  services  of  pbysidana  or  otheis 
to  care  for  persons  injured  by  railroad  traiaa 
XUILBOADS.  8  17. 
Lease.   Landlobd  and  ^teNAnr,  |  32. 
Mabbiaob,  I  3T. 

MOBTOAGEB,  8  84. 

Municipal  acts,  by  Legislatare.  MuiVK!iPi& 
Cobpobations,  {  76. 

Bonds.    MUKICIPAZ.  OOBPOBATIORB,  8i  93% 

033. 
Bblxabe,  I  21. 
Sale— 

Sales,  {  51. 

Vbndob  and  Furchasbb,  1 43. 
Effecting  transfer  of  title  to  buyer.  Saui, 
8  219. 

Of  property  of  decedent.   Bxecotobs  abd 

Aduinxstbatobs,  I  377. 
Of  property  of  infant    Guabdian  abb 
Wabd,  8  104. 
School  district  bonds.   Schools  ahd  School 
Distbicts,  I  97. 

RAVINES. 

Natural  water  courses^  see  Waibbs  AHD  Wa- 
tbb  Goubses,  8  S& 

READING. 

Ordinances  incident  to  passage.  MUHiCTPAl 

Cobpobations,  {  106. 
Sammous,  necessity.   Pbocbss,  |  4& 

REAL  ACTIONS. 

FOBCtBLB  EnTBT  AND  DBTAinB,  |8  1-43. 

Jurisdiction  of  actions  iDvolving  title  to  leal 
property.    Coubts,  81  163,  220  (13). 

Fob  Cases  fboh  Otheb  States. 
See  42  Cent.  Dig.  Real  Act 
See,  also,  33  Gyc  pp.  1542-1655;  notes,  2S 
Am.  Dec.  725,  SO  Am.  Dee.  17%  89  Adl 

Dec.  427. 
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aiitA.DIc.-PaceTa]       REAL  ESTATE  AGENTS-REASONABLE  DOUBT. 


REAL  ESTATE  AGENTS. 

See  BiOKBBS. 

REAL  PARTY  IN  INTEREST. 

See— 

AdmissiOQB  by.   Bvidence,  |  224. 
Pabtibs,  I  6. 

PeraoD  entitled  to  sae  on  foreign  jadgment 

JUDOUBNT,  8  931- 

Want  of  intereit  as  ground  for  abatement 
Abateuht  and  RinvAi^  g  23. 

REAL  PROPERTY. 

ABARDOmiENT. 

Accrnal  of  rigbt  of  action  respecting  title  to 

or  possession  of  real  pioperty.  Liuitatior 

or  AcnoKB.  1 44. 
Alien  ownership.   AuERS,  it  5-13. 
Annexation  of  cliattels  to.  FjZTiTBEa. 
Assets  of  estate  of  decedent   Bxecdtobs  akd 

Adiuhisibatobs,  H  39-42;  129-152. 
Attadiment  o^  mode  of  levy.  ArcAOHifEiTT,  | 

107. 

Compensation  on  taking  for  public  use,  property 
snbJecL  EnNEirT  pouAiN,  i  82. 

ConelnsiTeness  of  jnd^ent  In  actions  relating 
to.    JuDauNT,  {  747. 

Concurrent  or  conflicting  Jurisdiction  of  state 
and  United  States  courts  of  eases  involTing 
title  to  real  property.   Codrts,  1.488. 

Conversion  into  personalty.  Cohvebsioh. 

ConTeyances— 
Deeds. 

Ybndos  akd  Pubohasib. 
Covenants  as  to  use.   Covbraitts,  |  69. 
Covered  by  bond  of  guardian.  Cuabdias  and 

Wabd.  }  174. 
Descent   Descbitt  and  DiBrrBiBunoN,  i  4. 
DeacripdoBt  certainty  In  pleading.  Puadino, 

lia 

.In  assessment  rolls.  Taxation,  S  421. 
In  deed.   Deeds,  H  111-119. 
In  will.   WiiXS,  li  560-562. 
Dower,  property  subject    Dowbb,  f  IOl 
Effect  of  statute  of  frauds  on  agreements  re- 
lating to  real  propert?.    Fbaudb,  Statute 
or,  li  66-78. 
Execution  on,  mode  of  levy.    BxEctmoN,  | 
183. 

Property  subject    Execution,  H  21,  28, 
S3,  .tS,  60.  51,  S5. 
Outs,  i  25. 

Injuries,  damages.  Dauaoes,  |{  107-112,  138. 
In  operation  of  mines.   Mines  and  Min- 

EBALS,  H  120-125. 

Judgment  In  action  relating  to  real  property 
as  bar  to  another  action.   Judquent,  {  554. 
Jarisdiction  of  justices  of  the  peace  in  actions 
involving  title  to  realty— 
Judges,  |  29. 

jubticeb  of  the  peace,  |  36, 
labilities  of  devisees  for  debts  of  testator. 

Wills.  H  833-841. 
Of  heirs  for  debts  of  intestate.  I^escent 

AND  Distbibution,  %f  12.")-129. 


Liens  for  improvements.  Mechanics'  IdEMS. 
Limitation  of  actions  to  recover.  LmiTATlON 

or  Actions,  8  19. 
Married  women's  property.    Husband  and 

Wife,  {  9. 
mortoaqes. 

OpiaioD  evidence  as  to  value.    Evidence,  | 
488. 

Parol  trust  in.   TBOErrs,  {  1& 
PABimoN. 

Partnership  real  estate.    Pabtneeship,  {8  68, 
246. 

Power  of  foreign  corporation  to  acquire,  hold, 
and  convey.   Coi^BATioNa,  |  656^ 

PaOPEBTT. 

Relevancy  of  evidmce  as  to  value.  Bvidbncb, 

8  113. 

Remedies  Involving  or  affecting 
Ejectment. 

FOBCIBLE    EHTBT   AND    DBIAXNXB,  li 

1-43. 

Of  devisees.  Wills,  |  747. 
or  heirs.    Descent  and  Distbibution, 
i  90. 
Replevin,  S  4. 

Restraining  trespass  or  other  Injury.  Injunc- 
tion, eg  45-52. 
Sales  by  executors  or  administrators.  ExECu- 

T0B8  AND  AdUINIBTBATOBS,  88  136-148, 

319-406.  414,  520. 
By  guardians.    Guabdian  and  Wabd,  88 

42,  77-114. 
For  taxes,  property  subject   Taxation,  8 

631. 

Of  proper^  of  infants.    Infants,  81  35- 
41. 

Suspension  of  absolute  power  ot  alienation. 

Pebpetuities,  8  6. 
Taxation  for  highways.    Hiobwats.  8  126. 

Valuation  for.   Taxation,  8  348. 
Title  of  devisees.    WiLLS,  8  722. 

Of  heirst  Descent  and  Distbibution,  i 
75, 

Transfers   in   generaL    Tendob  and  Pub- 

CnASEB. 

Trespass  to.    Tbespass,  ii  9-13. 

Use  and  Occupation. 

Venue  of  actions.   Venue,  i  6. 

REAPPRAISEMENT. 

Rent,  see  Landlobd  and  Tenant,  i  201. 

REARREST. 

Execution  debtor,  see  EIxbcutioh,  i  452, 

REASONABLE  CARE. 

See  Neouqencb,  i  4. 

REASONABLE  DOUBT. 

See— 

Degree  of  proof  in  criminal  prosecutions.  OBIH- 

iNAL  Law,  i  561. 
iDstructions  as  to  reasonable  doubt  Cbuc- 

iJal  Law,  S  789. 
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REASONABLENESS-RECEIPTS. 


isikd.i)i»-nitisei 


REASONABLENESS. 

OrdioaQces  limiting  number  of  railroad  tracks 
in  street.    Railboads,  S  77. 
Regulating  speed  of  trains.  Railboads, 
I  236. 

Rules  regulating  conduct  of  pupils.  Schools 

AND  School  Districts,  i  172. 
TransportatioQ  ratea    Cabbiebs,  |  12. 

REASONABLE  TIME. 


Completion  of  railroad  to  entitle  company  to 

grant  of  public  aid.   Railboads,  |  35. 
Continoance  by  servant  in  employ  after  promise 

by  master  to  remedy  defect    Masteb  and 

Sebvant,  §  221. 
Delivery  of  goods  sold.    Sales,  |  81. 
Inspection  of  goods  by  buyer.   Sales,  (  108. 
Publication  of  request  for  bids  for  making  of 

public  improvements.   Municipal  Cobfoba- 

TIONB,  i  331. 

REASSESSMENT. 

See— 

For  expenses  of  public  Improvements— 
Drains,  {  83. 
HiGHWATB,  I  144. 
Municipai,  Cobpobationb,  f  614, 

REASSIGNMENTS. 

See  ASSIONHENTB,  S  60. 

REBATES. 

Bee-' 

Assessments  for   public  improvements.  Mu- 
nicipal Cobpobationb,  S8  448,  405. 
Freight  charges.    Cabbiebs,  |  180^ 

REBELLION. 

See— 

Pleading    participation    in.    In  abatement. 

Pleading,  {  106. 
Wab. 

REBUTTAL 

Admission  In  rebuttal  of  evidence  proper  in 
chief— 
Cbiuinal  Law,  {  684. 
Tbial,  8  63. 
Evidence  admissible  in  rebuttal  by  reason  of 
admission  <tf  similar  evidence  of  adverse 
party— 
Cbiunal  Law,  |  396. 
Evidence,  S  155. 
Evidence  contradicting  witness.   Witnkssbs,  i 
407. 

Impeadiing  character  or  conduct  of  wit- 
ness.  Witnesses,  |  360. 

Of  defendants'  good  character.  Cbiuinal 
Law.  I  37& 

Of  inconsistent  statements  by  witness.  Wit- 
nesses. I  394. 


PresumptloDS.   EtidbncE,  |  88. 

As  to  dedication  of  property.  Dedioaiiox, 
I  41. 

In  actions  on  insurance  policy.  Ikbdb- 

ANCB,  f  646. 
In  actions  to  set  fraudulent  conveyance. 

FBAUOtrt,ENT  CONVETANCES,  8  271:. 

Scope  of  evidence  in  rebuttal.    Xbial,  f  62. 

Testimony  of  party  or  person  Interested  in  re- 
buttal of  testimony  of  adverse  party  as  to 
transactions  with  person  since  deceased  or 
incompetent    Witnesses,  {  177. 

Weight  and  sufficiency  of  evidence  in  rebuttal. 
BriDiNCE,  I  doa 

RECALL 

Regular  panel  cf  Jurozs  after  diadiarge,  see 
JUBT,  I  7(S. 

RECALLING  WITNESS. 

See  WmnasES,  H  261,  262,  283. 

RECEIPT. 

See- 
Goods  sold  as  affecting  application  of  statute 

of  frauds.   Fbauds,  Statute  or,  8  90. 
Message  by  telegraph  or  telephone  company. 

Tbleoraphb  and  Tklephohbs.  {  35. 
Tnaafer  of  title  to  goods  sold.   Saucb,  f  226. 


RECEIPTORS. 

Delivery  of  property  taken  on  execution  to 
receiptor,  see  Execution,  |  ISO: 


RECEIPTS. 

See— 

Accobd  and  Satispaction,  I  12. 
Acltnowledgment  of  payment   Patuent,  |^  35. 
Agreement  in  form  of  receipt    Cohtkacn,  8 

33. 

Assignability.   Assignments,  8  20. 

By  personal  representatives  of  decedents.  Ex- 

ecijtobs  and  Aduinistbators,  S  87. 
Contracts  in  writing  within  statute  of  limita- 
tion.   LnOTATiOH  of  Actions,  8  25. 
Evidence  of  payment   Payment,  88  70,  74. 

To  establish  express  trust   Tbusts,  S  44. 
Ground  of  estoppel  in  pais.   Estoppel,  8  88. 
Memoranda  within  statute  of  frauds.  Fbacos, 

Statuik  op,  {  103. 
Parol  or  extrinsic  evidence  to  contradict  Evi- 
dence, I  408. 
Payment  of  municipal  luseBBinent  Municipai. 

COBPOBAnOHB,  I  52L 
Presumptim  of  paymoit  from.    Payvbmt,  I 
66. 

Satisfaction  of  legacy.   Wills,  8  772. 
Shipping  receipts  and  bills  of  lading.  Cab- 
biebs, 81  47-69. 
Warehouse  receipts.    Wabehousemen,  |S  11- 
17. 

As  constituting  sale.    Sales,  S  4. 
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RECEIVERS 


Scope-Note. 


[TNGLUDES  care,  management,  and  disposition  of  property,  the  subject  of  or  Inrolred 
In  dTlI  actions,  1^  persons  specially  appointed  by  the  court,  for  the  purpose  either  of 
Evesaratlon  of  the  proswrty  pending  the  litigation  or  of  »ecation  irf  the  Judgmrat  there- 
in ;  natare  and  scope  of  the  ronedy  In  general ;  In  what  cases  and  for  what  purposes  and  as 
to  what  property  It  la  allowed ;  grounds  of  appointment,  and  Jurisdiction  over  and  proceed- 
ings to  obtain  appolntmoit  of  recelrers;  appointment  and  qualification  of  receivers,  ex- 
tension of  receiverships,  and  effect  thereof;  rights,  duties,  powers,  and  liabilities  of  re- 
ceivers, control,  management,  and  disposition  of  property  by  them,  their  relation  to  the 
court  and  actions  by  and  against  them ;  dissolution  of  receiverships,  removal,  resignation,  or 
discharge  of  receivers,  and  accounting  by  them ;  liabilities  on  and  enfwcement  of  securities 
given  to  <Atain,  dissolve,  etc,  receivershlpe ;  and  liabilities  for  wrongful  procuring  ot  ap- 
pointment of  receivers. 

(EXCLUDES  sequestration  of  property  subject  to  conflicting  claims,  or  to  Hens  or  other 
special  rights  to  preserve  it  during  litigation,  or  to  aiforce  orders  or  Judgments  (see  Bequea- 
traiion) ;  receiverships  in  actions  or  proceedings  for  particular  forms  of  relief,  or  affecting 
partlCDlar  kinds  <tf  property  (see  Partnerahip;  Corporatiotu;  Bankt  and  BanMag;  Rail- 
roatt$;  PatenUj  Uortgaget;  and  other  specific  heads),  or  merely  Incident  to  other  remedies 
(see  BaecutUtn;  and  other  spedfle  heads) ;  Jurisdiction,  in  r^rd  to  receiverships,  iA  partlc- 
Dlar  courts  (see  Covrti) ;  and  review  ot  decisions  relating  to  recdranhips  (see  Appeal  and 
Error).  For  complete  list  of  matters  excluded,  see  cross-references,  post] 
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I.  NATUBE  AlfP  OBOmro  OF  BE- 

CETVXRSHIP. 

U)  NATUBE  AND  SUBJECTS  OF 
REMEDY. 

8  !•  Nature  and  pnrpoaa  of  remedy. 

W    (Sap.  1882) 
The  exercise  of  the  power  of  the  court  to 
appoint  receivers  is  the  same  under  the  Code 
as  uDder  the  general  rule  of  equity. — Bitting  t. 
Ten  Eyck,  85  Ind.  857. 

Fob  Cases  fboic  Otheb  States, 
See  42  Gent.  Dia.  ReceiverB,  |  1. 
See,  alao,  34  Cyc  p.  17. 

i  3.   Remedy  prorlslonal  or  laeldeatal 
to  other  relief. 

[a]  (Sop.  1S82) 
Under  the  chancery  practice,  the  appoint- 
ment of  a  receiver  was  an  interlocutory  proceed- 
ing  in  a  pending  suit,  and  by  Civ.  Code,  { 
100.  as  amended  by  Act  March  12,  1875  (Acts 
1875,  p.  117),  no  substantial  change  was  made 
in  the  powers  of  the  court  or  in  the  o&ce  of  the 
receiver,  and  an  application  for  a  receiver  un- 
der such  statute  is  an  interlocutory  proceeding 
in  a  pending  suit.— Brinkman  t.  Ritzinger,  82 
Ind.  308. 

[b1    (Sdp.  1885) 

The  Rppointment  of  a  receiver  may  be  part 
of  the  relief  asked  in  the  complaint  in  actions  of 
the  class  in  which  receivers  may  be  appt^nted, 
but  it  is  questionable  whether  this  can  be  the 
sole  purpose  of  the  action.— Bufkin  T.  Boyce,  3 
N.  E.  615,  IM  Ind.  63. 

[c]  (Sap.  1896) 

The  appointment  of  a  receiver  being  a  pro- 
visional remedy  and  ancillary  to  other  relief 
sought,  the  court  cannot  appoint  a  receiver  on  a 
complaint  filed  for  that  sole  purpose ;  there 
being  no  other  action  pending  between  the  par- 
ties, and  plaintiff  having  no  lien  to  be  en- 
forced and  no  debt  due  from  defendant. — State 
T,  Union  Nat.  Bank,  145  Ind.  637,  44  N.  E. 
585,  57  Am.  St.  Rep.  209. 

[d]  (Sap.  1904) 

The  court  has  do  jurisdiction  to  appoint  a 
receiver  on  mere  petition  demanding  no  money 
judgment,  or  any  other  legal  or  equitable  rem- 
edy beyond  the  appointment  of  a  receiver,  and 
presented  without  the  filing  of  a  complaint  or 
the  issuance  of  a  summons  or  any  other  process. 
—Winona,  W.  E.  &  S.  B.  Traction  Co.  v.  Col- 
lins. 69  N.  B.  90S,  162  Ind.  693. 

Fob  Cases  from  Otheb  States, 

See  42  Cent.  Dig.  Receivers,  |  3. 
See,  also,  34  Oyc.  pp.  19-21. 

§  5.   Pendenor  mad  eondltloa  of  emnee. 

M     (Sap.  1877) 
After  the  dismissal  by  the  plaintiff  of  an 
action  to  procure  the  appointment  of  a  receiver 
to  settle  a  certain  partnership,  and  to  enjoin 
the  issue  of  executions  against  its  property,  the 


defendant  cannot,  in  such  action,  pxoeare  the 
aniolntment  of  a  receiver.— Dale  t.  Kent,  58 

Ind.  684. 

[ti]    (Sap.  ISSl) 
A  receiver  may  be  appointed  after  final  de- 
cree, though  the  original  bill  contained  no  pray- 
er therefor.— Connelly  T.  Dickson,  76  Ind.  440. 

Cc]  (8«p.m2) 
Where  a  foreclosure  decree  waa  rendered 
on  a  petition  containing  no  pray^  for  a  receiv- 
er, but,  if  the  complaint  had  contained  such  a 
prayer,  a  receiver  would  have  been  appointed  he- 
fore  the  hearing,  the  aoit,  having  been  appealed 
to  the  Supreme  Court,  may  be  regarded  as  pend- 
ing for  .the  purpose  of  an  application  for  a  re- 
ceiver of  the  rents  and  profits,  and  the  court 
that  rendered  the  decree  appealed  fxwn  was  the 
proper  court  to  hear  and  determine  such  an  ap- 
plication.—Brinkman  T.  Ritzinger,  82  Ind.  33S. 

[d]  (Sap.  1882) 

An  application  for  the  appointment  of  a  re- 
ceiver in  an  action  is  properly  disposed  of  before 
the  perfecting  of  a  change  of  venue  from  the 
county.— Bitting  v.  Ten  Eyck,  85  Ind.  357. 

[e]  (Sap.  18SG) 

There  must  be  a  pending  suit  to  authorise 
the  appointment  of  a  receiver. — Pressly  v.  Har- 
rison, 102  Ind.  14,  1  N.  E.  188. 

Under  2  Rev.  St.  1876,  p.  115,  providing 
that  receivers  shall  not  be  appointed  by  any 
court  in  any  case  until  the  adverse  party  shall 
have  appeared  and  answered  In  a  pending  ac- 
tion, and  shall  have  had  reasonable  notice  of  the 
pendency  of  the  action  and  the  application  for 
such  appointment,  no  appointment  can  be  made 
until  the  court  has  acquired  jurisdlcticm  of  de- 
fendant's person  either  by  service  or  appearance. 
-Id. 

Under  Code,  |  1221,  proridlng  that  a  re- 
ceiver may  be  appointed  "in  actions  between 
partners,"  where  a  partner  files  a  complaiot 
against  Us  fellow,  upon  whom  no  serrice  is 
had,  and  by  whom  no  appearance  is  made  in 
person  or  by  attorney,  alleging  the  insolTOtcy 
of  the  firm  and  praying  dissolution,  a  petition 
at  chambers,  in  vacation,  for  the  app(dntment 
of  a  receiver,  should  be  denied,  although  plain- 
tiff  files  with  his  complaint  and  petition  wriN 
Ings  wherelqr  defendant  *'admite  the  allegations 
of  the  complaint,"  and  "consents  to  tiie  snr- 
render  of  all  his  individoal  property,"  since  the 
signing,  d^veiT,  and  presentation  of  such 
writings  constitute  no  appearance,  so  as  to 
cause  the  pendency  of  an  action.-^Id. 

[t]  (Sap.  188fi) 
Rev.  St.  1881,  f  1222,  provides  that  a  re- 
ceiver may  be  appointed  by  the  court  or  tlie 
judge  thereof  In  vacation.  Held,  that  the  ap- 
pointment of  a  receiver  by  a  judge  at  chambers 
on  a  voluntary  appearance  entered  by  the  cor- 
poration was  not  invalid  on  the  ground  that 
there  was  no  suit  pending  before  the  judge, 
who  therefore  had  no  jurisdiction  of  the  sub- 
ject-matter or  the  person  of  the  defendant.— 
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First  Xat  Bank  t.  United  States  Encaustic 
TUe  Co.,  105  lad.  227,  4  N.  SMw 

Where  notice  la  an  action  baa  been  served, 
defendant  has  appeared,  and  the  parties  are  be- 
fore the  court,  an  action  is  pending  so  as  to 
aatborize  the  court  to  appoint  a  receiver,  though 
defendanrB  appearance  may  hare  been  special 
or  the  notice  of  service  may  have  been  defec- 
tive.—Hellebnsh  T.  Blake,  110  lud.  849,  21  N. 
E.  976. 

[b]    (Sap.  1S95) 

A  receiver  may  be  appointed,  not  only 
after  final  decree  in  the  action,  but  even  after 
an  appeal  has  been  perfected,  though  such  re- 
lief was  not  demanded  in  the  original  bill. 
Brinkman  v.  Ritxinger  (1882)  82  Ind.  358,  fol- 
lowed.—Oilcago  &  S.  £.  Ry.  Co.  V.  St  Clair, 
144  Ind.  871.  42  N.  B.  225. 

PI  (S«p.  1896) 
Receivers  are  appointed  nndw  the  provi- 
sions  of  Rev.  St  1884,  {  1286,  pnacribing  when 
a  receiver  may  be  appointed,  in  the  cases  there- 
in named  and  in  all  the  caam  named,  except 
perhaps,  the  fifth  and  seventh,  relating  to  the 
app<dntment  of  a  receiver  of  a  corporation 
which  has  been  dissolved  or  Is  insolvent  and  in 
each  other  cases  as  may  be  provided  by  law,  or 
where,  in  the  discretion  of  the  court  it  may  be 
necessary  to  secure  ample  Justice  to  the  parties, 
ft  is  plainly  provided  that  there  shall  be  an  ac- 
tion pending  between  the  parties,  in  which  ac- 
tion the  receiver  may  be  appointed  as  auxiliary 
to  or  in  aid  of  the  principal  action.— State  v. 
Union  Nat  Bank,  44  N.  E.  686,  145  Ind.  637, 
57  Am.  St  Rep.  209. 

U]  (Sap.  ma) 
In  an  action  to  set  aside  a  fratidulent  con- 
veyance, the  court  has  no  jurisdiction  to  ap- 
point a  receiver  of  the  property  involved,  after 
the  filing  of  the  complaint  but  before  the  is- 
suance of  a  summons  thereon,  since  the  action 
is  not  pending  until  issuance  of  a  summons,  un- 
der Bums'  Rev.  St  1894,  S  316  (Horner's  Rev. 
8t  1897,  I  314).— Alexandria  Oas  Co.  v.  Irish, 
S3  N.  E.  762,  162  Ind.  635. 

For  Cases  fkoh  Otheb  States, 

See  42  Cent.  Dio.  Receivers,  |i  5-11. 
See.  also,  34  Cyc.  pp.  28-29. 

I  6.  ExIstemM  of  and  resort  to  other 
vemody. 

[a]  (SBp.  UM) 
The  tact  that  a  firm  might  have  made  a 
Tolontaiy  assignment  In  trust  tor  tiielr  credi- 
tons  does  not  preclude  eltiier  member  of  the 
firm  from  resorting  to  a  court  of  equity  for  the 
appointment  of  a  receiver.— Pressley  t.  Lamb, 
106  Ind.  171,  4  N.  B.  682. 

fb]    (S«p.  1895) 

Rev.  St  1894.  f  1076  (Rev.  St  1881,  } 
1.064)t  provides  for  a  new  trial  in  ejectment 
on  th«  applicant  ^viiv  an  undertaking  that  he 
will  pay  all  costs  and  damages  which  shall  be 


recovered  against  Um  In  the  action.  Held,  that 
If  plaintiff  in  ejectment  is  entitled  to  the  crops 
sown  by  defendant  after  the  first  trial,  which 
terminated  in  plainttfTs  favor,  plaintiff  has  his 
remedy  on  the  bond  for  defendant's  conversion 
thereof,  and  therefore  a  receiver  to  take  charge 
of  said  crops  should  not  be  appointed.— Ste- 
phens V.  Kaga,  142  Ind.  523,  41  N.  Bl  030. 

Cd    (Sop.  1907) 
It  is  not  required  that  a  party  applying  for 
a  receiver  under  the  statute  should  have  ex- 
hausted his  remedies  at  law.— Sallee  T.  Soules, 
168  Ind.  624,  81  N.  E.  587. 

[d]    (Snp.  1910) 

Relief  by  a  receiver  is  an  extraordinary 
equitable  remedy,  and  Is  never  exercised  if  the 
petitioner  has  a  full  and  adequate  remedy  at 
law.  But  a  receiver  will  not  be  denied  for  this 
reason  alone,  unless  it  is  made  to  appear  that 
tha  legal  remedy  is  equally  as  complete,  eflScient 
and  effective  as  that  in  equity.- Robtaus  T. 
Reed,  91  N.  E.  921. 

Fos  Cases  raou  Othkb  States. 

See  42  Cent.  Dig.  Receivers,  |  12. 
See,  also,  34  Cyc.  pp.  23-28w 

i  8.  DlBoretlom  of  eomrt. 

M    (Svp.  1883) 

la  the  absence  of  any  statute,  tiie  appoint- 
ment of  a  receiver  is  dependent  on  the  sound 
discretion  of  the  court- Brinkman  t.  Rltsinger, 
82  Ind.  358. 

n>]     (8np.  1886) 

The  appointment  of  a  receiver  is  a  matter 
resting  in  the  sound  discretion  of  the  court.— 
Naylor  v.  Sidener.  106  Ind.  179.  6  N.  B.  345. 

[c]  (S«p.l8S9) 

On  motion  for  the  appointment  of  a  re- 
cover pending  an  actitm  for  partition,  a  defend- 
ant cannot  defeat  the  appointment  by  sho^ng 
the  present  collector  of  the  rents  to  be  amply 
responsible,  or  by  offering  to  indemnify  and  se* 
cure  plaintiff  against  Joss,  the  appointment  be- 
ing a  matter  solely  within  the  discretion  of  the 
court  or  judge.— Rapp  t.  Reehling,  122  Ind. 
255,  23  N.  E.  68. 

[d]  (S«p.  1898) 

By  the  express  provisions  of  Rev.  St  1881, 
!  1222,  a  receiver  may  be  appointed  where,  in 
the  discretion  of  the  court  or  judge  thereof  in 
vacation,  it  may  be  necessary  to  secure  ample 
justice  to  the  psrties.— McElwains  t.  Hosey,  35 
N.  E.  272.  135  Ind.  481. 

[•]     (Sup.  1895} 

The  power  of  a  court  to  appoint  a  receiver 
is  one  of  the  highest  character  vested  In  the 
courts,  and  it  Is  only  exercised  where  justice 
would  probably  be  defeated  by  withholding  it 
— Cortnn  v.  Thompson,  40  N.  B.  533.  141  Ind. 
128. 

in    (8"P.  1898) 

The  reappointment  of  a  person  as  receiver 
after  the  first  appointment  has  been  set  aside 
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is  not  an  abuse  of  discretion.— RobinKm  T. 
Dicker.  42  N.  .Ei.  638,  143  lad.  214. 

Fob  Cases  noic  Othix  States, 
Sbb  42  Gent.  Dig.  ReceiTcn,  |  14b 
See,  also.  84  Gyc.  pp.  19-21. 

(B)  ORODNDS  OF  APPOINTMENT  OF 
RECEIVER. 

For  corporations,  we  Cobpobations,  |  653. 
PrecedeDts  as  coDtroUinK  canse  for  appoint- 
ment, see  COUBTS,  |  89. 

I  IS.  Blcht  or  Imtereat  ta  property  n- 
qnlriac  proteetloa. 

[a]  (Svp.  iSftl) 

An  agrreemeot  for  the  sale  of  a  stock  of 
goods  proTided  that  the  purchaser  should  not 
remove  the  same  from  the  town,  bnt  should  be 
allowed  to  sell  the  goods,  and  should  turn  orer 
all  money  taken  in  therefrom  until  they  were 
paid  for.  Held  that,  in  the  absence  of  an  ex- 
press  stipulation  that  the  sale  was  conditional, 
and  title  should  not  pass  until  the  goods  were 
paid  for,  the  seller  liad  no  sncli  interest  in  the 
property  as  would  authorize  the  appointment  of 
a  receiver,  though  the  purchaser  was  insolvent, 
and  was  appropriating  to  his  own  use  the  pro- 
ceeds of  the  sales  of  the  goods. — Steele  t.  Aspy, 
128  Ind.  367,  27  N.  E.  739. 

[b]  (Sup.  1893) 

The  riffht  to  have  a  receiver  appointed 
for  a  corporation  exists  as  well  in  a  policy 
holder  therein,  thongh  Us  debt  be  not  doe, 
as  In  a  creditor  of  audi  corporation. — Supreme 
Sitting  of  the  Order  of  Iron  Hall  t.  Baker, 
134  Ind.  203,  33  N.  E.  1128. 

[ej  (Snp.  1S96) 
A  complaint  for  dissolution  of  a  partner- 
ship and  for  a  receiver  alleged  a  prior  mortgage 
of  all  the  firm  property,  and  that  the  mortgagee 
purchased  at  foreclosure  sale,  under  an  agree- 
ment that  any  surplus  at  such  sale  should  he 
held  for  the  mortgagors*  benefit,  and  alleged  a 
sale  by  the  mortgagee  to  defendant,  and  that 
defendant  sold  the  property  for  a  sum  in  excess 
of  the  mortgage  debt,  but  failed  to  allege  that 
the  sum  realized  by  the  mcvtgagee  at  his  sale 
exceeded  the  mortgage  debt.  Held,  that  the 
complaint  failed  to  show  ground  for  the  appoint- 
ment of  a  receiver,  since  it  failed  to  show  that 
plaintiff  bad  any  interest  in  the  property.— 
Davis  T.  Niswonger,  145  Ind.  ^6,  44  N.  B. 
543. 

[d]    (Sap.  1898) 
A  receiver  will  not  be  appointed  on  peti- 
tion of  one  who  shows  no  right  of  ultimate  re- 
covery in  the  action.— Qoshen  Woolen-Mills  Co. 
r.  City  Nat.  Bank,  49  K.  EL  154,  ISO  Ind.  279. 

Where  a  trust  deed  for  certain  creditors 
provides  that  any  aarplos  shall  be  paid  back 
to  the  grantor,  and  there  is  a  possibility  that 
the  proceeds  may  bring  more  than  the  amount 

of  the  trust  deed,  an  unpreferred  creditor  has 


sncb  a  real  Interest  as  to  have  a  right  to  ap- 
ply for  the  appointment  vt  a  leceiTer.— Id. 

[•]     (Sap.  1901) 

To  entitle  a  creditor  to  ask  for  the  ap- 
pointment of  a  receiver,  it  Is  not  necessary  that 
his  claim  should  be  first  reduced  to  Judgment. 
—Chicago  &  8.  E.  Ry.  Go.  T.  Kennay,  62  N. 
B.  26^  169  Ind.  72. 

[f]    (App.  1908) 
A  receiver  should  be  appointed  In  cases  of 
actual  wrong,  injustice,  and  injury  in  the  maa- 
ogement  of  any  faostness.— Green  t.  Fdton,  43 
Ind.  App.  675,  84  N.  B.  16& 

Fob  Oases  nou  Othbb  States, 

See  42  Geht.  Dig.  Becdvers,  H  1%  19: 
Bee,  also,  84  Cyc.  pp.  44-46. 

1 13.  Fraud  Im  oMaSbIbs  possesstom  mt 

prctperty. 

[al  (Snp.  1907) 
Boms*  Abu.  St  1901,  |  1238,  proTldea 
that  a  receiver  may  be  appointed  where  It  is 
shown  that  the  property  in  controversy  is  in 
danger  of  being  lost  or  materially  injured,  or 
where,  in  the  discretion  of  the  court,  it  may  be 
necessary  to  secure  ample  justice  to  tiie  par- 
ties. A  complaint  In  an  action  by  administra- 
tors for  the  appointment  of  a  receiver  alleged 
that  during  the  lifetime  of  decedent  defendant, 
by  fraud  and  undue  influence,  bad  obtained  pos- 
session of  certain  notes  belonging  to  decedent 
and  purporting  to  be  indorsed  by  the  latter; 
that  the  Indorsements  were  forged;  that  no 
consideration  was  received  for  the  notes;  and 
that  defendant  was  wholly  insolvent,  and,  if 
not  restrained,  would  collect  and  dispose  of  the 
notes  and  convert  the  ssme  to  her  own  use. 
Held,  that  the  appointment  of  a  receiver  was 
authorized.— SaUee  t.  Soules,  108  Ind.  €24.  81 
N.  E.  587. 

Fob  Gases  fboic  Other  States, 

See  42  Cent.  Dig.  Receiyers,  |  20. 
See,  also,  34  Cyc.  p.  69. 

1 14.  Preserratloa   nad   proteetim  of 

propertr  iK  ksmmL 

M  (APP.UOD 
A  complaint  averred  tiiat  plaintiff  and  an- 
other owned  certain  realty  in  eqnat  shares  as 
tenants  in  common,  subject  to  a  life  estate  in 
defendant;  that  the  property  was  improved, 
having  a  brick  bndness  building  and  a  dwell- 
ing house  en  it;  and  that  defendant  bad  rait- 
ed the  property  for  some  time,  receiving  the 
rental,  but  had  tailed  to  pay  certain  taxes  and 
street  and  sewer  improvement  assessments,  and 
had  allowed  the  property  to  become  out  of  re- 
pair, to  the  injury  of  the  Interest  of  plointilt 
HOdj  that  the  complaint  did  not  state  facU  ao- 
tborising  the  appofaitment  of  a  recover  to  take 
charge  of  the  property,  to  collect  ttie  rents,  sod 
apply  tiie  same  to  tiie  payment  of  the  taxM 
and  liens,  and  to  repair  the  property.— Hty  v. 
McDanlel,  60  N.  E.  729.  26  Ind.  App.  683. 


Xkls  IMceat  Is  eompUed  oa  tke  Key-M vmlber  System.  Fo»  ezpljwatlaa,  SM  page  UL 

Digitized  by  Google 


I  14  tllna.  DH.-Page  7B7]  BBCEIVKRS,  I  (B). 


Evidence  that  the  texea  were  paid  before 
trial,  and  that  in  2^  rears  of  defendant's  ten- 
ancy ahe  had  expended  $400  for  repairs  on  the 
bnildings,  rendered  the  showing  insnfflcient  to 
justify  the  appointment  of  a  receiver,  had  the 
pleadings  and  Issues  made  otherwise  permitted 
it-Id. 

For  Cases  nou  Other  States, 

See  42  Cent.  Dio.  Beceiven,  H  21-^ 
See,  also,  84  Cyc.  p.  46. 

1 15.  Preserratlon  of  proportj  pOMdlas 

Utigmtlott. 

For  Cases  fbom  Other  States, 

See  42  Cent.  Dig.  Receivers,  fS  24-28. 
See,  also,  34  Grc.  pp.  46-68;  note,  67  C. 
C.  A.  8a 

116.  —  Im  ceasraL 

M    (Smp.  18SC) 

Where  property  has  been  convejed  hj  a 
firm  to  a  person  to  be  held  hy  him  as  trnstee 
toT  the  pi^ent  of  cert^  debts  of  the  firm 
and  there  arises  a  controversy  as  to  the  applica- 
tion of  the  proceeds  of  the  property,  the  ap- 
pointment of  a  receiver  is  a  proper  precantiona- 
rj  measure  for  the  preservation  of  the  fund.— 
Kaylor  v.  Sidener,  6  N.  B.  845.  106  Ind.  17& 

P>]  (Snp.lE93> 

Plaintifis  brongbt  snit  against  defendants 
for  wages  and  to  enforce  a  laborer's  lien,  and 
for  the  appointment  of  a  receiver,  and  other 
creditors  of  defendants  filed  cross  complaints 
alleging  defendants'  indebtedness  to  them,— to 
•ome  for  wages,  and  to  others  on  notes  secur- 
ed by  mortgage  on  the  property  on  which  plain- 
tiffs  sought  to  foreclose  their  Hens.  Held  that, 
as  there  were  so  many  coufiicting  intereats,  the 
court  properly  appointed  a  receiver;  Rev.  St 
1881,  I  1222,  providing  for  such  appointment 
"where  in  the  discretion  of  the  court  •  •  • 
it  may  be  necessary  to  secure  ample  justice  to 
the  parties."- McEiwaine  v.  Hosey,  135  Ind. 
481,  86  N.  B.  272. 

[e]  (Sap.  IWl) 
Insolvency  of  a  person  In  possession  of 
property  in  litigation  Is  not  essential  to  the  ap- 
pointment  of  a  recover  thereof  pending  sach 
Utigatlon.— Mead  v.  Bark,  00  N.  B.  SS8,  150 
Ind.  577. 

Boms*  Rev.  St.  1804,  {  1236,  provides  that 
a  receiver  may  be  appointed  in  all  actions 
where  It  Is  shown  that  the  proper^  in  contro- 
versy Is  in  danger  of  being  lost  removed,  or 
injured,  or  where,  in  the  discretion  of  the  conrt 
it  may  be  necessary  to  secure  ample  justice  to 
the  parties.  Appellants  contracted  to  sell  ap- 
pellees an  elecMc  lighting  plant,  appellees  to 
deposit  a  certain  amount  in  a  certain  l»nk 
within  a  stated  period  in  paymrat  thereof,  which 
tlw  latter  did.  Appellants  refused  to  convey, 
tmt  held  possession  and  operated  the  plant  re- 
fnidng  to  pay  over  the  income  thereof,  which 
was  being  wasted.    It  appeared  that  appellants 


refused  to  carry  any  Insurance,  that  the  risk 
was  hazardous,  that  they  were  making  exten- 
sions to  the  plant,  and  that  the  property  was 
liable  to  damage  it  permitted  to  remain  in  their 
[KMseBsion.  Held,  that  the  court  was  justified 
in  appointing  a  receiver  to  manage  the  proper- 
ty pending  an  action  to  enforce  specific  per- 
fbnnance  of  such  contract— Id. 

Fob  Cases  from  Other  States, 

See  42  Cent.  Dia.  Receivers,  ||  24,  28. 
See,  also,  84  Cyc.  p.  46. 

(  19*  —  InsolTeney  or  miieondaot  of 
party  ta  possesslMi  as  asalast 
alalmaat. 

Under  Bams*  Rev.  St  1901,  I  1236,  pro- 
viding that  a  receiver  may  be  appointed  in  alJ 
actions  where  the  property  in  controversy  la  in 
danger  of  being  materially  injured,  and  in  such 
other  cases  in  which  it  may  be  necessaiy  to  se- 
cure ample  justice,  the  court  did  not  abuse  its 
discretion  in  appointing  a  recdver  to  take 
charge  of  the  property  in  dispute  until  the  de- 
termination of  the  action,  where  then  was  evi- 
dence of  a  probable  right  in  plalntifEs  in  the 
property;  tiiat  defendants,  who  had  purchased 
the  proper^,  were  nonresidents,  and  were  mak- 
ing sides  thereof,  and  were  atMUt  to  remove  the 
same  from  the  jurisdiction  of  the  court;  that 
nnmerons  persons  had  Instituted  suits  to  enforce 
liens;  and  that  tlie  sellers,  against  whom  pliUn- 
titta  held  claims,  were  totally  insolvent- Levin 
V.  Florshdm  ft  Co.,  68  N.  B.  1026,  161  Ind. 
457. 

For  Cases  from  Other  States, 

See  42  Gent.  Dig.  Receivers,  |  27. 
See,  also,  34  Cyc.  pp.  57-^. 

S  SO.  ■eearltr  twt  paymomt  of  denuHd. 

For  Cases  from  Other  States, 

See  42  Cent.  Dio.  Receivers,  if  20-81. 

I  21.  — «  Ib  ceaeroL 

M  (Sap.  187S) 
Where  an  insolvent  debtor,  contemplating 
an  assignment,  has  entered  an  appearance  to  a 
complaint  by  one  creditor,  and  allowed  judg- 
ment to  go,  on  proof,  for  a  just  debt  other 
creditors,  without  judgments,  were  not  entitled 
to  a  receiver  to  take  charge  of  the  debtor's 
property,  In  the  absence  of  a  showing  of  dan- 
ger of  fraudnlent  disposition  thereof. — McGold- 
rick  V.  Slevio,  43  Ind.  522. 

For  Cases  fbou  Other  States, 

See  42  Obnt.  Dig.  Becslvers,  |  20. 

1 83.         PendeaoT  of  apped  or  vOer 
prMoediac  for  rerlow. 
[a]  (>«».U9n 

Where  the  question  is  one  of  disputed  title 

to  property,  a  receiver  for  the  rents  and  pn^ts 

will  not  be  appointed  on  motion  of  appellant 
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pending;  an  appeal.— Corbin  t.  Thompson,  141 
Ind.  128.  40  N.  E.  033. 

Fob  Cases  fbou  Otheb  States, 

See  42  Cent.  Dig.  Receivers,  {  81. 

185*  DafenssB  amM.  gmumdm  of  opposl- 

UOB. 

Fom  Oabeb  FBOic  OrnEB  States, 

See  42  Cent.  Dig.  Receivers,  |i  33-37. 

S26.           In  KemenL 

[A]  (Snp.  1SS2) 
It  is  not  ground,  in  ejectment,  for  the  re- 
fusal of  the  ap|)ointnient  of  a  receiver  to  take 
charge  of  the  crops,  that  it  ia  not  shown  that 
the  action  cannot  be  speedily  tried. — Bitting  t. 
Ten  E|>  ck,  So  Ind.  357. 

Fob  Cases  fbou  Otheb  States. 

See  42  Gent.  Dig.  ReceiTers,  SS  33-35. 


n.  APPOmTMEWT.  QUAUFZOATZON. 
AND  TEMURS. 

Agreement  to  consent  to  appointment  as  con- 
sideration for  receiver's  contract  to  penorm 
servires  gratuitously,  see  Contbacts,  i  5ti. 

Amendment  of  complaint  asking  appointment  of 
receiver  so  as  to  demand  damages  for  fraud, 
see  Pleading,  |  249. 

Ancillary  appointment,  see  imst.  |  206. 

Appearance  authorizing  appointment,  see  Ap- 
PEABANCE,  i  12. 

Appellate  jnrisdictioD  of  appeal  from  decree 
appointing  receiver  as  between  appellate  and 
supreme  courts,  see  Coubts,  §  220(1). 

Appointment  as  judicial  act,  see  Constitu- 
tional Law,  I  67. 

Effect  of  supersedeas  or  stay,  see  Appeal  and 
Erbob,  8  489. 

In  proceedings  to  foreclose  mortage,  see  Mobt- 
GAOES,  8  469. 

In  proceedings  to  wind  up  corporation,  see 

COBPOBATIONS,  § 

Pleading,  see  post,  g  183. 

Receivers  of  railroad  companies,  see  Rail- 
roads, 8  206. 

Review  of  decisions,  see  Appeal  and  Ebbob,  I8 
71,  80,  101,  162.  863,  874,  935,  1024,  1043. 

8  S9.  Jvsiadlotlon  amd  antkoHty  of  oonrt 
or  Jadco. 

M  (Sop- 1874) 
Where  a  statute  authorizes  or  contem- 
plates the  doing  of  an  act  by  the  court  (as  to 
appoint  a  receiver),  it  must  be  understood  that 
the  court  in  term  time  may  or  must  do  It. — 
Xewman  v.  Hammond,  46  Ind.  110. 

A  judge  has  no  power  to  appoint  a  re- 
ceive during  TBcatioo. — Id. 

[b]    (S«p.  1882) 

The  powers  of  the  conrts  in  appointing  re- 
ceivers are  the  same  under  the  Code  as  under 
the  general  rule  of  equity.—Bittlng  t.  Ten 
Eyck.  85  Ind.  357. 


The  fact  that  the  judge  called  in  to  dispose 
of  an  application  for  the  appointment  of  a  re- 
ceiver after  a  change  has  been  taken  from  the 
regular  judge  proceeded  at  once  before  the  ret- 
ord  of  his  appointment  liad  been  entered  and 
signed  was  no  ground  of  objection.— KL 

[e]  (Sap.US5) 
Under  Code  1852,  providing  Oiat  a  receiv- 
er may  be  appointed  by  the  court,  no  soch  ap- 
pointment can  be  made  by  a  Judge  in  vacation. 
— Pressley  v.  Harrison,  1  N.  E.  188,  102  Ind. 
14. 

[d]  (Sup.  1886) 

Where  the  defendant  voluntarily  appears, 
the  court  at  plaintiffs  instance  may,  in  an  oth- 
erwiBe  proper  case,  appoint  a  receiver  in  vaca- 
tion.—Pressley  V.  Lamb,  ](©  Ind.  171,  4  N.  E. 
682;  First  Nat.  Bank  v.  United  States  En- 
caustic Tile  Co.,  105  Ind.  2^,  4  N.  E.  84& 

[e]  (S«p.  1886) 

The  words  "court"'  and  "judge,"  as  they 
are  used  in  Rev.  SL  1881,  8|  1222-1231,  pro- 
viding for  the  appointment  of  receivers,  are  to 
be  regarded  as  synonymons  terms.— Piesaley  v. 
Lamb,  105  Ind.  171,  4  N.  E.  682. 

[f]  (Sup.  1889) 

The  fact  that  the  owner  of  personal  prop- 
erty which  is  within  the  jurisdiction  of  a  court 
is  a  nonresident  of  the  state  does  not  deprive 
the  court  of  jurisdiction  to  appoint  a  receiver 
for  the  property.~IIellebush  v.  Blake,  110  Ind. 
340,  21  N.  E.  078. 

[g]  (S«p.l8K) 

Where  an  action  to  enforce  a  lim  for 
taxM  on  ivoperty  of  a  railway  company  with- 
in HamUton  county  was  begun  In  tbe  drrait 
court  of  that  county,  and  the  venue  changed 
to  Tipton  county,  which,  with  Howard  county, 
then  formed  one  judicial  drcnit,  the  judge  of 
such  circuit,  sitting  in  chambers  in  Howard 
county,  whose  court  was  then  in  session,  had 
jarisdlction  to  appoint  a  receiver  in  snch  action, 
under  Rev.  St  1804,  %  1236  (Rev.  St  1881, 
8  1222),  providing  that  receivers  "may  be  ap- 
pointed by  the  court  or  the  judge  thereof,  in 
vacation."— Chicago  &  S.  E.  Ry.  Ca  T.  St. 
Clair,  144  Ind.  371.  42  N.  E.  225. 

Fob  Cases  fbom  Otheb  States, 

See  42  Cent.  I>ig.  Receivers.  H  38-42, 
400. 

See,  also,  34  Cyc  pp.  101-100. 

I  SI.  J^polntaaoAt  om  oonsoat  of  par- 
ties. 

M  (S«p.lSS6) 

Where,  in  proceedings  for  the  appdntment 
of  a  receiver,  a  corporation  enters  its  voltintary 
appearance,  and  answers,  admitting  the  allega- 
tions of  the  complaint,  tbe  appointment  of  a 
receiver  ts  not  invalid  on  the  ground  that  tbe 
proceedings  in  which  he  was  appointed  were 
not  adversary  in  character.— First  Nat  Bank 
V.  United  States  Encaustic  Tile  Ca,  105  Ind. 
227,  4  N.  E.  846. 
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[b]    (A»p.  1906) 
A  receiver  will  not  be  appointed  In  an  im- 
proper case,  though  both  parties  consent— Dur- 
bin  T.  Northwestezn  Scraper  Co^  3tt  Ind.  App. 
123,  73  N.  E.  297. 

Fob  Cases  fbok  Othbb  States, 

See  42  Ocnt.  Dig.  Receivers.  |  44. 
See.  also.  84  Oyc.  p.  106. 

1 32.  Form  aad  reQnlaltea  of  applioatton 
f  OT  appolMtna&t  In  ceBeral. 

Pleading  matters  ni  fact  or  condusiona.  see 
Plxadihq,  I  S. 

W  (Sup.  1881) 
A  receiver  should  be  appointed  only  upon 
aflarmative  sbowitig  of  a  necessity  therefor,  and 
sot  upon  allegations  of  the  petitioner's  ignor- 
ance of  material  facts.— Heavi  Ion  v.  Farmers' 
Bank  of  Frankfort.  81  Ind.  249. 

Cb]  (flMp.uas> 

Pleadings  and  demurrers  are  not  relevant 
to  an  application  for  a  receiver.— PreafOy  v. 
Harrison,  102  Ind.  14,  1  N.  E.  18& 

[e]    (Sap.  1886) 

Ordinarily  the  sufficiency  of  a  complaint 
or  petition  for  the  appointment  of  a  receiver 
cannot  be  tested  by  demurrer.- Bufkin  v.  Boyce, 
104  Ind.  53,  3  N.  E.  615. 

[d]  (Sap.  1896) 

While  a  complaint  for  the  appointment  of 
a  receiver  will  be  liberally  construed,  it  must 
ueverthdess  state  a  cause  for  sncb  appointment, 
and,  in  case  the  aK>ointment  is  withont  notice, 
it  must  appear  either  in  the  verified  complaint 
or  by  affidavit  that  there  was  a  valid  cause  for 
anch  appointment  withont  notice.- Sullivan 
Elec.  Light  &  F.  Co.  v.  Blue.  41  N.  E.  80S.  142 
Ind.  4p7. 

[e]  (Sup.  1901) 

The  complaint  in  an  action  for  the  ap- 
pointment of  a  receiver  is  not  insufficient  be- 
cause it  does  not  show  that  plaintiCfs  have  ex- 
hausted their  legal  remedies;  it  appearing  that 
Rucfa  remedies  are  inadequate  or  would  be  m- 
eflFectnai,  or  that  the  appointment  of  a  receiver 
is  necessary  to  preserve  the  property  fund,  or 
to  secure  justice  to  the  parties.— Chicago  &  S. 
R.  Ry.  Co.  T.  Kenney,  62  N.  B.  26,  159  Ind. 
72. 

The  complaint  ts  not  defective  in  merely 
averring  that  the  defendant  is  insolvent,  with- 
ont setting  out  specifically  the  facts  from  which 
the  insolvency  could  be  Inferred.— Id. 

Fob  Cases  fbou  Otbeb  States, 

See  42  C^T.  Dio.  Receivers,  U  45-50,  64. 
See,  abo.  34  Cyc.  pp.  110-114. 

S  33.  T1jb«  tor  appliMtltm. 

[a]    (Sup.  1908) 

Where  a  summons  in  an  action  for  the 
appoiotment  of  a  receiver,  was  dated  August 
15th,  and  the  complaint  was  filed  and  a  receiv- 
er appointed  the  same  day,  while  the  summons 


was  not  delivered  to  tite  serving  officer  until  the 
next  day,  die  appointment  waa  made  before  the 
action  waa  commenced,  and  hence  while  the 
court  had  no  jurisdictioQ.— Marshall  t.  Matson, 
171  Ind.  238,  86  N.  E.  339. 

Fob  Cases  fboh  Otheb  States, 

See  42  Cent.  Dig.  Receivers,  |  51. 

§34.  PartieB  on  appUoation. 

UJ  (Svp.  ISSl) 
The  appointment  of  a  receiver  of  a  firm  Is 
not  invalidated  by  the  fact  that  one  of  the 
firm  was  not  made  a  party  to  the  proceedings ; 
it  not  appearing  tiiat  the  copartner  was  with- 
in the  jurisdiction  of  the  court,  or  had  a  aub- 
staotial  interest  in  the  partnerahipv— Stelzer 
La  Rose,  79  Ind.  435. 

[b]    (Sup.  1880) 

On  motion  for  the  appointment  of  a  re- 
ceiver of  rents  and  profits  pending  an  action 
for  partition  of  real  estate,  a  party  defendant 
served  with  notice  of  the  motion,  and  appear- 
ing, cannot  object  that  other  parties  are  not 
brought  in.— Rapp  v.  Reehling,  122  Ind.  255, 
23  N.  E.  6& 

lei  (8WP.1901) 

Under  the  Code,  providing  that  all  persons 
having  an  interest  in  the  subject  of  an  action, 
and  in  obtaining  the  relief  demanded,  shall  he 
joined  as  plaintiffs,  the  creditors  of  a  railroad 
c<Hnpany  may  jointly  prosecute  an  action  for 
the  appointment  of  a  receiver,  though,  in  other 
respects  than  having  a  common  interest  in  the 
relief  souf^t,  their  interests  are  distinct.— Chi- 
cago &  S.  E.  Ry.  Co.  T.  Kenney,  62  N.  E.  26, 
159  Ind.  72. 

Fob  Cares  fbom  Otueb  States, 

See  42  Cent.  Dig.  Receivers,  H  S2,  63. 
See,  also,  34  Cyc  pp.  114-117. 

S  35.  Notlee  of  applloatlon. 

[a]  (Sup.  1881) 

Where  the  appointment  of  a  receiver  la 
prayed  for  as  a  measure  of  final  relief,  the 
process  that  brings  the  defendant  into  court  to 
answer  the  complaint  is  sufficient  notice  to  him 
of  the  final  relief  sought.  The  statute  Intends 
that  special  notice  shall  be  given  only  when  a 
receiver  is  asked  for  pending  the  action. — 
NeweU  v.  Schnull,  78  Ind.  241. 

[b]  (Sop.  18S1) 

Under  Act  March  12,  1875,  an  order  ap- 
pointing a  receiver  to  take  possession  of  prop- 
erty upon  an  allegation  that  it  belonged  to  a 
certain  person  is  void,  if  no  notice  of  the  ap- 
plication for  a  receiver  is  given  to  such  person. 
—May  T.  Greenhilt,  80  Ind.  124. 

[c]  (Snp.  1886) 

A  receiver  in  insolvency  may  not  be  ap- 
pointed in  ah  ex  parte  proceeding.— Pressley  v. 
Harrison,  102  Ind.  14,  1  N.  E.  188. 

[d]  (Sup.  1893) 

Where  a  complaint  does  not  show  fraud, 
or  that  the  property  or  any  part  of  it  is  about 
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to  be  wasted,  misappropriated,  or  removed  be- 
yond the  juiifldiction  of  the  court,  and  it  is  ep- 
pareat  that  plaintiffs  will  suffer  do  great  loss 
durios  the  time  necessary  to  give  notice  to  a 
railroad  company  operating  a  line  through  the 
county  in  wtiich  the  suit  is  brought,  a  receiver 
should  not  be  appointed  ez^  parte.—- Chicago  & 
8.  E.  Ry.  Co.  V.  Cason.  133  lod.  49,  32  N.  E. 
827. 

[e]    (Svp.  1892) 

The  Terifled  complaint,  in  an  action  by  a 
ato^holder  of  a  railroad  company  against  such 
company  and  another  company  having  a  99- 
year  leaso  of  the  former's  road,  alleged  that 
such  lease  was  void ;  that  the  lessee  has  wreck- 
ed the  leased  property,  and  has  carried  off  to 
its  main  line,  and  converted  to  its  own  nse,  all 
the  engines,  cars,  machinery  and  rolling  stock 
of  the  lessor;  tiiat  die  directors  and  certain 
stockholders  of  the  latter  are  assisting  the  les- 
see to  destroy  the  lessor's  franchise;  that  the 
former  designs  moving  the  shops  from  the  tat- 
ter's load,  and  locating  them  on  the  lessee's 
nuin  line;  that  the  lessee  is  insolvent;  that 
the  large  stockholders  of  the  lessor,  in  league 
with  the  lessee,  elect  directors  of  the  former 
from  among  their  own  number,  who  are  in* 
variably  nonnsldents;  that  the  secretary  and 
treasurer  resides  in  an  Eastern  city,  and  has  in 
his  possession  the  lessor's  records  and  papers, 
and  the  only  copy  of  the  Inventory  of  its  roll- 
ing stock  Is  in  possession  of  the  lessee;  "that 
there  Is  an  emergency  for  the  Immediate  ap- 
pointment of  a  receiver  for  said"  lessor,  "Its 
property  and  franchises,  before  summons  and 
notice  can  be  given,"  because  of  the  non  resi- 
dence of  its  ofiQcers  and  directors;  tiuit  in  the 
time  required  for  service  Irreparable  damage 
will  be  done  lessor,  its  property  and  franchises, 
and  idaintifrs  cause  of  action  will  be  defeated, 
as  be  believes,  because  the  lessee  "will  resort  to 
desperate  measiues  to  retain  possession  of  said 
road,"  and  will,  if  necessary,  proceed  to  anoth- 
er jurisdiction,  and  procure  the  appointment  of 
a  receiver  friendly  to  its  interests  for  said  les- 
sor, or  both  of  said  roads,  and  institate  other 
actions  to 'harass  plaintiff;  that  it  will  make 
way  with  said  inventory,  tear  up  and  convert 
to  its  own  use  the  remaining  tracks,  move  the 
repair  and  machine  shops,  and  scatter  and  run 
off  the  rolling  stock  beyond  the  jnrisdictlra  of 
the  courts  so  that  it  cannot  be  found;  that 
some  acddent  is  liable  to  occur  whereby  great 
injury  may  be  done  to  life  and  property,  sub- 
jecting the  lessor  to  heavy  damages.  Held,  that 
the  appointment  of  a  receiver,  without  notice 
to  the  lessee,  when  the  same  could  be  served 
In  the  county  where  the  proceedings  were  had, 
was  erroneous.— Wabash  Ry.  Go.  v.  Dykeman, 
133  Ind.  56.  82  N.  B.  823. 

The  nonresidence  and  delay  that  would 
have  been  necessary  to  give  to  the  officers  of 
one  railroad  company  notice  of  an  application 
for  the  appointment  of  a  receiver  of  the  com- 
pany were  no  excuse  for  failure  to  give  such  i 
notice  to  another  defendant  in  the  action.— Id. 


tTnder  Ber.  St.  1881,  |  129(K  providing 
that  no  receiver  shall  be  aKwInted  trithoot  no- 
tice to  tiie  adverse  party,  enept  on  sollldent 
cause  shown,  the  snlBcient  cause  must  be  first, 
for  the  appointment  of  a  recdver.  at  all;  aod, 
second,  for  not  giving  notice  to  tba  adverse  par- 
ty.—Id. 

Rev.  St.  1881,  8  12%.  provides  Oat  re- 
ceivers shall  not  be  appointed  In  any  case  on- 
til  the  adverse  party  shall  have  appeared,  at 
shall  have  reason^le  notice  of  the  applies- 
tion  fbr  soch  appointment,  "except  vpm  suffi- 
cient cause  shown  by  affidarit."  EtU,  that 
where  a  verified  complaint  stated  that  there 
was  an  emergency  for  the  ex  parte  appc^tment 
of  a  recover,  but  failed  to  state  the  facts  m 
which  the  opinlm  ot  plaintiff  was  foonded, 
such  appointment  was  not  justified.— Id. 

Where  the  Judge  was  absent  on  the  day 
set  for  the  hearing  of  a  petition  for  the  appdnt- 
ment  of  a  receiver,  he  has  jurisdiction  to  hear 
it  on  the  following  day,  without  fortber  notioe 
to  defendants.— Stephens  v.  Kaga,  142  Ind.  623^ 
40  N.  E.  807,  41  N.  E.  m 

[g]  (Sop.  18M> 

Rev.  St  1894,  |  1244  (Rev.  St  1881,  } 
1230).  provides  that  rectivers  shall  not  be  ap- 
pointed until  the  advwse  party  shall  have  ap- 
peared, or  shall  have  had  reasonable  notice  of 
the  application  for  such  appointment  except 
upon  sufficient  cau^e  shown  by  affidavit  Held, 
In  an  action  solely  for  the  appointment  of  a  re- 
ceiver, where  defendant  had  appeared,  that  it 
was  error  to  appoint  such  receiver  at  chamben^ 
and  not  in  o^n  court,  though  during  term  time, 
on  an  allegation  of  emergency,  without  notice  to 
defendant  stating  time  and  place  of  the  applica- 
tion, and  without  an  affidavit  showing  sufficient 
cause  for  appointing  him  without  notice.— Win- 
chester Electric  Light  Co.  t.  Gordon,  143  Ind. 
681,  42  N.  E.  914. 

[h]  (Sap.lM7) 

In  order  to  justify  the  appointment  of  a 
receiver  without  notice  there  must  be  a  cass 
of  Imperious  necessity  where  protection  cannot 
be  afforded  In  any  other  way.— Continental 
Clay  &  Mining  Co.  v.  Bryson.  168  Ind.  485,  81 
N.  E.  210;  Henderson  v.  Reynolds,  168  Ind. 
622,  81  N.  B.  494.  11  14.  B.  A.  (N.  SO  96a 

tl]    (S«p.  1907) 
A  complaint  averring  that  a  oorporstion 
was  insolvent  that  its  president  was  a  nonresi- 
dent of  the  state,  and  that  if  he  were  permit- 
ted to  turn  the  assets  into  cash  or  available  se- 
curities, he  would,  in  all  probability,  take  the 
same  outside  the  jurisdiction  of  the  court  and 
that  plaintiff  believes  that  he  would  not  dis- 
pose of  the  assets  to  the  best  advantage  of  the 
minority  stockholders,  and  that  the  corpontion 
was  threatening  to  sell  the  property  of  the 
corporation  over  the  protest  and  objection  of 
the  plaintiff,  was  not  sufficient  to  authorise  the 
appointment  of  a  receiver  without  notice,  noce 
there  were  no  facts  alleged  showing  tluit  i^ 
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reparable  Injary  or  any  loss  of  property  would 
have  resulted  if  notice  bad  been  given.— Conti- 
Dental  Clay  &  Mining  Co.  t.  Bry>OD,  168  Ind. 
486,  81  N.  B.  2ia 

to  (S«**1W7) 
In  the  absence  of  itatatory  proridons 
thwefor,  the  court  will  not  ordinarily  appoint 
a  receiver  without  notice  to  defendant  or  a  rule 
ta  show  cnuse.— HendetfOD  t.  Reynolds,  168 
Ind.  622.  81  N.  K.  484, 11  L.  R.  A.  (N.  S.)  960. 

A  receiver  may  be  appointed  wltiioot  no- 
tice, where  defendant  Is  beyond  the  jurisdiction 
of  the  coort,  or  where  an  emergency  exists  to 
prevent  waste,  OE  where  notice  would  jeopar- 
dize the  delivery  of  the  property  in  dispute, 
or  where  protection  can  be  afforded  in  do  other 
waT.r-Id. 

[k]    (Sap.  U08) 

To  warrant  appointment  of  a  receiver 
without  notice,  under  Bums*  Ann.  St.  190S,  S 
1288,  providing  that  receivers  shall  not  be  ap- 
pointed  nntil  the  adverse  party  shall  have  ap- 
pearvd,  or  shall  have  had  reasonable  notice  of 
the  mppUcatioD,  except  npon  sufficient  cause 
shown  Iqr  affidavit,  it  most  appear,  either  in  the 
verified  complaint  or  by  affidavit,  not  only  that 
there  Is  cause  for  the  appointment  of  a  receiver, 
hut  that  there  is  cause  for  the  appointment 
without  notice.— Marshall  T.  Hatson,  171  Ind. 
238,  86  N.  B.  389i 

Independent  of  statute,  couru  of  equity, 
being  adverse  to  interference  ex  parte,  will  en* 
tertaln  in  ordinary  cases  an  application  for  the 
appointment  of  t  receiver  only  after  notice  to 
defendant  or  a  mle  to  show  cause.— Id. 

In  a  proceeding  for  the  appointment  of  a 
receiver,  where  it  did  not  appear  that  defend- 
ants  were  beyond  the  Jurisdiction  of  the  court, 
or  could  not  be  found,  nor  that  there  was  an 
emergency  rendering  interference  before  there 
was  time  to  give  notice  necessary  to  prevent 
waste  or  destruction,  nor  that  notice  Itself 
would  Jeopardize  the  taking  possession  of  the 
property  in  question,  nor  that  there  was  any 
imperious  necessity  requiring  immediate  action, 
nor  that  protection  could  not  be  offered  plam- 
tiff  by  a  temporary  restraining  order  without 
notice,  or  in  any  other  way,  the  appointment 
of  a  receiver  without  notice  was  error.— Id. 

Fob  Casks  fbou  0th eb  States, 

See  42  Cert.  Dig.  Receivers,  ||  54-60. 
See,  also,  34  Cyc.  pp.  117-126;  note,  88 
c.  a  A.  7. 

i  38.  Use  and  effeot  •£  plenJiiigs  om  av- 

pUeation. 

Complaint  for  foreclosure  of  mortgage  and  ap- 
polntment  to  receiver,  see  MoBTOAaES,  f  446. 

[a]  (■v.1891) 
Thon^  pleadings  and  demurrers  are  not 
relevant  to  an  a]K)Ucation  tor  the  appointment 
of  a  receiver,  the  court  must  took  to  and  con- 
sider the  facts  stated  in  the  application,  and, 
unless  they  are  sufficient  to  justify  the  appoint- 


ment, It  must  be  denied.— Steele  v.  Aspy,  27  K. 
B.  789,  128  Ind.  867. 

[b]  <S«n.l908) 

A  complaint,  in  an  action  for  the  dissolu- 
tion of  a  partnership  and  a  receiver,  to  be  ad- 
missible in  evidence  on  an  ex  parte  application 
for  a  receiver,  must  be  verified  in  positive 
terms,  and  a  verification  on  the  "belief"  of  the 
party  making  It  is  not  sufficient- Marshall  v. 
Uatson,  171  Ind.  288,  86  N.  B.  839. 

Fob  Cases  fboii  Other  States, 
See  42  CkNT.  Dta.  Receivers,  |  61. 
See,  also,  84  Oyc.  pp.  128,  ISa 

8  37.  AfildaTits  for  appofrntKeat. 

[B]    (Sap.  1W7> 

An  affidavit  that  the  statements  in  an  ap- 
plication for  a  receiver  without  notice  "are  true 
to  the  best  of  the  knowledge  and  belief  of  tbe- 
affiant."  or  "to  the  best  of  his  information  and 
belief,"  Is  insufficient,  and  not  entitled  to  any 
weight  as  evidence  at  tbe'  hearing,  as  such  ap- 
plication must  be  verified  In  positive  terms. — 
Henderson  v.  Reynolds,  168  Ind.  522,  81  N.  B. 
494,  11  U  R.  A.  (N.  S.)  960. 

An  affidavit,  In  an  application  for  a  receiv- 
er for  a  crop  of  mint,  alleging  the  necessity  for 
harvesting  and  distilling  It  without  delay,  does 
not  show  sny  excuse  for  not  giving  defendant 
notice  of  the  appUcatton,  where  no  rsascHi  is 
assigned  why  the  application  was  not  made  ear^ 
lier.— Id. 

The  allegation  of  an  affidavit,  in  an  appli- 
cation tor  a  receiver  for  a  crop  ot  mint,  "that 
if  notice  Is  served  said  defmdant  can  and  will 
cut  said  mint  and  haul  tiw  same  from  the  prem- 
ises before  a  hearing  can  he  had  upon  affiant's 
petition,**  was  tbe  mere  statement  of  an  opinion, 
and,  In  the  absence  In  the  affidavit  of  facts  up- 
on which  such  opinion  was  founded,  was  insuffi- 
cient to  Justify  the  appointment  of  a  receiver 
without  notice. — Id. 

[b]    (Sap.  1908) 

Bums'  Ann.  St  1908,  f  1288,  prohibiting 
the  appointment  of  receivers  without  notice, 
except  upon  sufficient  cause  shown  by  affidavit 
limits  the  evidence  at  a  hearing  without  notice, 
to  affidavits,  which  must  be  filed  in  the  cause, 
and  Includes  the  complaint  if  properly  verified. 
-Marshall  t.  Matson,  171  Ind.  238,  86  N.  E. 
339. 

Fob  Gases  noH  Othkb  States, 
See  42  C^t.  Dig.  Receivers,  {  62. 
See,  also,  84  Cyc  p.  130. 

S40.  Benvlnc  nm4  detevalMtloM  of  ap* 
pUeatiom. 

[a]  (App.l8in) 
Where,  in  the  application  tor  a  receiver  of 
a  mutual  fire  insurance  company,  the  compUInt 
averred  insolvency,  and  the  answer  admitted  it, 
tbe  court  is  presumed  to  know  the  fact  of  in- 
solvency, and  to  liave  acted  upon  It  in  appoint- 
ing a  receiver;  and  it  is  not  necessary  that  a 
Roding  of  such  fact  sbould  appear  in  the  decree. 
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—Reliance  Lumber  Co.  t.  Brown,  4  Ind.  App. 

92,  30  N.  a  625. 

[b]    (Sup.  1901) 

On  an  application  hj  creditors  of  a  rail- 
road company  for  the  appoiatmeat  of  a  receiver, 
it  was  not  error  to  refuse  to  postpone  tlie  hear- 
ing of  the  application  to  enable  defendant  to 
investigate  some  of  the  claims,  as  the  decision 
of  the  court  as  to  auch  claims  was  interlocutory 
only,  and  not  final ;  their  validity  being  Bubject 
to  full  investigation  and  proof  upon  the  final 
hearing.— Chicago  &  S.  E.  Ry.  Co.  t.  Kenney, 
62  N.  E.  2G.  159  Ind.  72. 

On  an  application  by  creditors  of  a  railroad 
company  for  the  appointment  of  a  receiver,  it 
was  not  error  to  refuse  to  postpone  the  hearing 
of  the  application  to  enable  defendant  to  obtain 
evidence  against  certain  claims,  on  the  tender  of 
a  bond  to  secure  their  payment,  which  bond  vaa 
not  large  enough  to  cover  all  claims  set  oat  in 
the  complaint. — Id. 

Fob  Casks  fbom  Other  States, 

See  42  Cent.  Dra.  Receivers,  H  64-67, 
71. 

See,  also,  34  Cyc.  pp.  127-139. 

■I  48.  EUslbllltr  tw  appolxtBieHt. 

[al    (Sap.  1S9S) 

Rev.  St.  ISSl.  {  1223  (Rev.  St.  1894,  S 
1237),  providing  that  no  person  interested  shall 
be  appointed  receiver,  does  not,  in  case  an  or- 
der appointiag  a  receiver  is  set  aside  as  void, 
prevent  the  reappointment  of  the  same  person 
as  receiver. — Robinson  r.  Dickey,  143  Ind.  214, 
42  N.  E.  638. 

For  Cases  pbou  Otheb  States, 

See  42  Cent.  Dio.  Receivers,  H  73-76. 
See,  also,  34  Cyc  pp.  140-153. 

S  49.  S«l««tion  of  reooiTer. 

[a]    (Snp.  IMS} 

j'hough  the  appointment  of  a  receiver  is  a 
Judicial  act,  which  cannot  be  abdicated  by  the 
court  to  any  or  all  of  the  parties,  and  they 
have  no  power  to  choose  a  receiver,  even  by 
agreement,  baaed  on  their  views  of  the  fitness 
of  the  one  chosen,  nevertheless  it  is  proper  for 
the  court  to  counsel  with  those  interested  in  the 
;j>roperty  with  respect  to  the  fitness  of  the  va- 
rious candidates  for  the  position. — Polk  v.  John- 
son, GO  N.  E.  752,  160  Ind.  292,  98  Am.  St 
Rep.  274. 

Fob  Cases  fbou  Otheb  States, 

Sbb  42  CkNT.  Dig.  Receivers,  Sg  77-82, 
84. 

See,  also,  34  Cyc.  pp.  146-148. 
SSI.  Bond. 

Liabilities  on  bonds  or  undertakings,  see  post, 
H  214,  21& 

[A]    |Snp.  1874) 
There  being  no  statute  authorizing  a  clerk 
of  court  to  take  and  approve  a  Tecetver's  bond 
lin  vacation,  be  had  no  right  to  do  so.— Newman 
V.  Hammond,  46  Ind.  119. 


Fob  Gasu  fboh  Othxb  Statis, 

Sb  42  Cent.  Dio.  BM^ven,  ||  85-88. 
See,  Blflo,  S4  Qyc  pp.  UO-lSa, 

S  54.  Oporatlon  ud  mBmvt  at  mrimr  Ib 

C«]    (App.  1906) 

The  appointment  of  a  receiver  does  not  af- 
fect the  relation  of  creditors  to  the  assets  In  Ui 
hands,  but  merely  suspends  the  ordinary  reme- 
dies for  enforcement  at  debts.— Hnbbard  v.  Se- 
curity Trust  Co.,  88  Ind.  App.  136^  7S  N. 
E.  79. 

Fob  Cases  fbou  Otheb  States, 

See  34  C^c.  pp.  54-57. 

S  5S.  Effeot  of  lmc«lar  or  ImTalid  ap- 
polntnamt. 

[a]  (Sup.  1SS6) 
Though  a  nonresident,  under  Rev.  8l 
1891.  S  508  (Rev.  SL  1881,  {  589),  must  file  a 
bond  for  costs,  under  penalty  of  a  dismissal  of 
the  action,  the  failure  to  do  so  will  not  render 
invalid  an  order,  made  in  tiie  action,  appoiat- 
ittg  a  receiver  to  take  charge  of  the  property  in 
controversy.— Galloway  t.  Campbell,  142  Ind. 
324,  41  N.  E.  597. 

Fob  Cases  fbou  Otheb  States, 

See  42  Cent.  Dig.  Receivers,  H  400l 
See,  also,  84  Cyc.  p.  15S. 

S  58.  BoTOeatiOB  or  modifloatlon  of  or- 
der of  appoiBtment. 

Setting  aside  order  as  precluding  appeal,  see 
Appeal  and  Ebbob,  |  165. 

[a]  (Sap.  1896) 

Where  an  order  appointing  a  receiver  i) 
■et  aside,  and  the  goods  ordered  to  be  delivered 
to  defendant,  it  la  not  error  to  bear  another  ap- 
plication for  a  receiver  before  the  goods  are 
restored  to  defendant — Robinson  v.  Dickey,  143 
Ind.  214,  42  N.  E.  638. 

Fob  Cases  fbou  Otheb  States, 

See  42  Cent.  Dio.  Receivers,  |i  97-102. 
See,  also,  34  Cjc  pp.  158-161. 

I  59.  Collatexml  attack  on  appolntaemt. 

M    (Snp.  1368) 

Where  the  facta  alleged  in  the  complaint 
in  proceedings  under  Code,  |  190,  for  the  ap- 
pointment of  a  receiver  of  an  insolvent  corpo- 
ration, are  suflScient  to  give  the  conrt  jurisdic- 
tion of  the  snhject-matter,  an  error  in  the  pro- 
ceedings or  in  the  judgment  of  the  conrt  as  to 
the  amount  necessary  to  be  assessed  for  eipms- 
es  of  settlement,  etc,  cannot  be  attacked  collat- 
erally.—Howard  T.  Whitman,  29  Ind.  657. 

[b]  (8«p.l8SI) 

An  order  appointing  a  receiver  cannot  be 
attacked  collaterally.— fitorm  t.  Ermaatron^  89 

Ind.  214. 

[c]  (Sap.  1886) 

Where  it  affirmatively  appears  from  an  in- 
spection of  the  record  that  no  jurisdiction  over 


•TUs  Disast  la  eompilod  on  tba  K«y-lf«ailwr  MjuUmo.  For  axplaawtloD,  sm  page  ill. 


Digitized  by 


Google 


§59  [S  Ind-  I»f .-Pm*  rni         RECEIVERS.  II,  IIL 


defendant's  person  was  acquired,  it  cannot  be 
prenimed  that  the  court  bad  jariadictlon ;  and 
hence  an  order  entued  is  snbjeet  to  collateral 
attack  on  that  ground,  both  bj  parties  to  Uie 
record  and  their  privies.— Presslpy  t.  Harrison, 
1  X.  E.  188,  102  Ind.  14. 

[d]  (tap.U86) 

A  jodgmeot  appointing  a  receiver  cannot 
be  attacked  in  an  answer  to  a  complaint  in  a 
ofparate  action  praying  for  the  enforcement  of 
a  forecloflure  decree. — Bodkin  t.  Merit,  1  N.  B. 
«t2.'>,  102  Ind.  293. 

[«]      (SMp.  1886) 

Where  a  judge  has  power  to  appoint  a  re- 
ceiver in  vacation,  and  properly  acquires  juris- 
diction of  the  persons  of  the  parties,  his  orders 
or  proceedings  in  the  matter  cannot  be  collater- 
ally attacked.—Pressley  v.  Lamb,  105  Ind.  171, 

4  N.  E.  682. 

If]    (Sup.  1898) 

The  validity  of  the  appointment  of  a  re- 
ceiver by  a  court  of  competent  jurisdiction  can- 
not be  questioned  in  a  collateral  action. — Hat- 
field V.  Cummings,  50  N.  E.  817,  53  N.  E.  2;{1, 
152  Ind.  280. 

[Bl    <Sdp.  1908) 

An  appeal  from  an  interlocutory  order  ap- 
pointing a  receiver  is  not  a  collateral,  but  a  di- 
rect, attack  on  the  order.— Marshall  t.  Bfatson, 
171  Ind.  238,  86  N.  E.  339. 

Fob  Cases  fbou  Otiieb  States, 

See  42  Cent.  Dia.  Receivers,  |S  103,  104. 
See,  also,  34  Cyc.  pp.  ltU-16& 

5  62.  Bemoval. 

Discharge,  see  poat,  |  204. 

[a]    (Sap.  1896) 

A  creditor,  after  establishing  his  claim  by 
intervening  in  the  suit  in  which  a  receiver  is 
appointed,  acquires  a  sufficient  standing  in 
court  to  ask  the  court  for  ordem  and  directions 
on  the  receiver  in  furtherance  of  the  interest 
of  creditors,  and,  if  he  disobeys  such  orders,  the 
creditors  may  ask  for  his  removal  by  the  court 
appointing  bim.— Voorhees  v.  Indianapolis  Car 

6  Manufacturing  Co.,  SO  N.  E.  738,  140  Ind. 
220. 


For  Cases  from  Otheb  States, 
See  42  Cent.  Diq.  Receivers, 
See,  alao.  34  Cyc.  pp.  174-178. 


100-111. 


1 64.  Appttlmtmamt  vt  amweiaor* 

W  (Svp.1893) 

Where  the  order  appointing  a  receiver 
la  In  force,  refusing  to  appoint  a  anccessor  on 
the  death  of  the  receiver  is  error. — Smith  t. 
Harris.  135  Ind.  621,  35  X.  E.  984. 

Fob  Cases  fbou  Otiieb  States, 

See  42  Cert.  Dig.  Receivers,  i  113. 
See,  also,  34  Cyc  p.  170. 


m.  TITLB  TO  AMD  P088E88X0X  OF 
PBOPEBTT. 

Concurrent  and  conflicting  jurisdiction  of  state 
and  federal  courts  as  to  property  In  posses- 
sion of  receiver,  see  Codbtb,  |  000. 

Estoppel  of  tenant  in  possession  to  deny  title 
of  receiver,  see  Landlobd  aitd  Tbnant,  |  65. 

Foreign  and  andllary  receiverahlp,  aee  poat,  f 
207. 

f  67.  Pvopar^  TMtlas  Im  MoaiTw  bt 
■•■and. 

[a]  (S«p.lffil) 

A  receiver  is  entitled  to  all  the  rents  in  ar- 
rears at  the  date  of  his  appointment  and  to  all 
the  rents  which  accrue  during  the  cootintiance 
of  his  receivership.— Cook  t.  Citizens'  ^'at. 
Bank,  7S  Ind.  256. 

[b]  (S«p.  18S9) 

A  depositor  of  a  bank  instructed  it  to 
charge  to  his  account  a  note  upon  which  he  was 
surety  and  which  was  payable  to  the  bank.  The 
note  was  not  so  charged,  but  it  was  agreed  that 
the  bank  should  at  any  time  thereafter  have  the 
right  to  make  such  entry,  and  that  the  note 
should  be  held  by  the  bank,  to  be  collected  for 
the  benefit  of  the  depositor.  The  account  of  the 
depositor  was  at  no  time  to  be  drawn  down  to 
an  amount  less  than  the  amount  of  the  note. 
Held,  that  such  agreement  gave  to  the  bank  a 
right  which  it  would  not  otherwise  have  had. 
and  that  the  depositor  became  the  owner  of  the 
note,  and  entitled  to  the  amount  collected  on  it, 
as  against  the  receiver  of  the  bank.— Lamb  v. 
Morris,  118  Ind.  179,  20  N.  B.  746,  4  L.  R.  A. 
Ill;  Harrison  t.  Harrison,  Id, 

[«]    (Sup.  18S9) 

The  receiver  of  an  insolvent  debtor  cannot 
enforce  against  the  debtor  and  his  sureties  the 
penalty  of  an  official  bond  executed  by  them. — 
State  ex  rel.  Shepard  v.  Sullivan,  120  Ind.  197. 
21  N.  E.  1093,  22  K  E.  325. 

[d]  (Sup.  1894) 

Under  Rev.  St  1894,  %  1242,  which  de- 
clares that  the  authority  of  a  receiver  to  sue 
and  perform  other  acts  respecting  property  Is 
nnder  the  control  of  the  court,  the  receiver  of 
a  corporation  may,  when  directed  to  do  so  by 
the  court,  sue  for  the  specific  performance  of 
a  contract  of  the  corporation  for  the  purchase 
of  land.— Davis  v.  Talbot,  137  Ind.  235,  36  N'. 
E.  1008. 

[e]  (fl«p.U86) 

After  a  receiver  haa  been  appointed  for  a 
corporation.  Its  creditors  cannot  sue  to  act  aside 
mortgages  by  the  corporation. — National  State 
Bank  v.  Vigo  County  Nat  Bank,  141  Ind.  352, 
40  N.  E.  700. 

[f]  (Bop.  1896) 

When  a  receiver  Is  in  charge  of  a  corpo- 
ration, a  creditor  cannot  mnintain  a  suit  to 
reach  assets  withheld  from  the  corporation  for 
the  i>ayment  of  debts,  io  the  absence  of  an  al- 
legation that  the  receiver  refused  to  sue.— First 
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Kat  Bank  of  OawfordvUIe  r.  IJoTetaU  Bod?  ft 
Gear  Co.,  143  lad.  S34,  42  N.  E.  024. 

[g]  (Sup.  1896) 

If  in  any  cane  it  could  be  lawful  to  ap- 
point ft  receiver  of  an  indiridQal  defendant's 
property  in  proceedicga  brought  by  a  creditor 
for  that  sole  purpose,  such  appointment  could 
only  he  for  the  property  on  which  plaintiff  had 
an  existing  lien.— State  t.  Union  Kat  Bank, 
143  Ind.  537.  44  N.  B.  S85. 

[h]  (Svp.  1901) 

A  bank  obtained  a  loan  from  plaintiff 
bank,  for  which  a  certificate  of  deposit  was  is- 
sued, under  an  agreement  that  it  would  as^gn 
a  certain  note  to  the  plaintiff  as  security.  The 
note  was  assigned  by  the  president  of  the  bank 
under  the  agreement;  the  bank  then  being  a 
going  concern,  but  in  an  insolvent  condition.  It 
snbseQuently  suspended.  Hdd,  that  the  receiv- 
er was  not  entitled  to  the  note  as  against  the 
pMntlff  bank.— Harrlfl  t.  Randolph  County 
Bank.  00  N.  E.  1025.  157  Ind.  120. 

Fob  Cases  fbom  Otheb  States, 

See  42  Cent.  Diq.  Receivers,  {{  117-122. 
See.  also,  34  Cyc.  pp.  183-235;  note.  21 
li.  R.  A.  623. 

168.  Property  framiliiloBtlr  eoiiTeyed. 

W   (Sup.  1898) 

A  receiver  may  avoid  a  fraudulent  or  in- 
valid transfer  to  the  same  extent  and  on  the 
same  grounds  as  the  general  creditors  could 
have  done  If  there  had  been  no  receivership.— 
Franklin  Nat  Bank  v.  Whitehead,  49  N.  E. 
592,  149  Ind.  660.  80  L.  B.  A.  725^  63  Am.  SL 
Rep.  302. 

Fob  Cases  fbou  Otheb  States. 

See  42  Cent.  Dio.  Receivers,  1 123. 

S69.  Tltl*  or  right  aoqvlreA  by  Meelv^ 
er  in  cenerml. 

W    (App.  1906) 

Where  an  execution  bad  been  levied  on 
certain  property,  and  it  was  returned  to  the 
execution  defendant  on  the  giving  of  a  delivery 
bond,  a  receiver  of  the  execution  defendant  oc- 
cupies the  same  position  with  regard  to  the 
property  as  the  execution  defendant  would  have 
done.— Hubbard  v.  Security  Trust  Co.,  78  N. 
E.  79,  88  Illd.  App.  156. 

Fob  Cases  fbou  Otheb  States, 

See  42  0:nt.  Dig.  Receivers,  U  124,  125. 
See,  also,  34  Cyc.  p.  183 ;  note,  2  L.  B.  A. 
(N.  S.)  1013. 

1 74.  Zaterf  erems*  wltk  possMiloa  of  r** 
oolT«r,  mad  pwlsluaeat  awMf . 

[a]    (Snp.  1881) 

In  foreclosure,  a  receiver  was  appointed, 
and  made  his  report,  proceedings  being  then  in- 
stituted against  A.  Cor  contempt  In  refusing  to 
give  up  possesion  to  the  receiver  of  wheat 
standing  ready  to  be  cut  on  the  mortgaged  prem- 
ises.   A.  answered,  denying  that  such  receiver 


had  enr  qnaUfied,  and  alleiinf  that  be  had 
made  no  zesistanoe,  bat  Oat,  on  failnre  by  tha 
receiver  to  tak«  possession*  he  had,  as  an  em- 
ployfi  of  one  B.,  who  had  actnal  possesion  of 
the  wheat  under  a  chattel  mortgage  made  b^ore 
the  toreclosnre  suit  was  brought,  and  feo  which 
B.  was  not  a  party,  eat  tiie  wheat,  harvested 
and  marketed  i^  intending  no  contempt.  A eM, 
that  A.  was  not  In  eontempt-0>ok  t.  CStiienir 
Nat.  Bank,  73  Ind.  256. 

Fob  Cases  fbom  Otheb  States. 

See  42  Cert.  Dig.  Receivers,  §S  182-135; 

10  Oeht.  Dio.  Contenqtt,  i  56. 
See,  also,  84  C^c.  p.  SOi. 

f  76.  S««ltios  of  tUrd  ponoas  Im 
ermL 

M    (Svp.  1882) 

Existing  rights  of  third  persons  are  not  ds> 
vested  by  the  appointment  of  a  receiver.^Favoi^ 
ite  V.  Deardorir.  84  Ind.  555. 

[b}    <App.  U08) 

Recovers  take  property  whidi  comes  Into 
their  hands  for  administration,  subject  to  all 
legal  and  equitable  claims.— Shopert  v.  Indiana 
Nat  Bank.  41  Ind.  App.  474,  83  N.  E.  51& 

Fob  Cases  nou  Otbxb  States, 

See  42  Gbht.  Dio.  Reodvers,  1 187. 

See,  also,  34  Cyc  p.  103. 

S  77.  Uens  on  and   adTorte  is 

property. 

Priorities  between,  see  post,  |  162. 
Priority  of  receivers'  certificates,  see  pott,  I 
128. 

[■3  (Snp.  USD 

The  appointment  of  a  receiver  will  not  la 
general  affect  or  devest,  but  is  made  sabject  to, 
exbting  rights  and  liens.— Lorcb  t.  Anitmsii, 
75  Ind.  102. 

[b]  (Snp.  18S7) 
A  mortgagee  has  a  right  to  a  personal  jait- 
meat  and  to  a  decree  establishing  his  lien,  al- 
though the  mortgaged  property  is  in  the  hands 
of  a  receiver.— Muncie  Nat  Bulk  r.  Brown,  112 
Ind.  474,  14  N.  E.  86& 

Ce]  (Snp.  1890) 
liens  acquired  by  judgment  creditors  on 
thdr  debtor's  property,  by  placing  their  execn* 
tions  In  the  hands  of  the  sheriff,  are  not  devest 
ed  by  the  subsequent  appointment  of  a  receiver 
of  the  debtor's  estate  and  tiie  sale  of  his  pwf 
erty  under  order  of  the  conrt^  in  proceedings  to 
which  the  eziecntloa  creditors  were  not  made 
parties,  and  of  wliidi  they  had  no  notice;  ud 
they  have  the  right  to  levy  npm  and  sell  0» 
property  after  it  has  psssed  Into  tiie  hands  of 
the  purchaser  at  tlie  receiver's  sale.^.  V> 
Dann  Hfg.  Oo.  t.  Parfchnrst;  125  Ind.  317,  25 
N.  E.  347. 

Id]    (Sop.  1897) 

A  mechanic's  Hen  is  not  lost  by  the  sabsS' 
quent  appointment  of  a  receiver.— Totteo  A 
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Bon  Inn  it  Steel  IVmndiy  Co.  t.  Hundi  Nail  1 
Co.,  47  N.  B.  706, 148  Ind.  872:  ' 

[•]     (Sap.  1899) 

Where  property  is  placed  Id  the  luDdi  of 
■  receiTer,  he  takes  it  subject  to  all  existing 
rights  and  equities  of  the  creditors,  and  the 
standing  of  liens  renudos  unaffected  by  the  re- 
ceivership.—American  Trust  &  Savings  Bank  v. 
McQottigan.  S2  N.  E.  793,  162  Ind.  582.  71 
Am.  St  Bep.  846. 

CQ     (App.  1906) 

The  object  of  appointing  a  receiver  Is  to 
pKserre  the  property  for  the  benefit  of  all  In- 
teiested  parties,  and  the  appointment  does  not 
cliange  the  title  to  the  property  of  the  insolvent, 
and  every  legal  and  equitable  lien  upon  the 
property  is  preserved  with  the  power  of  en- 
fordBg  it— Darbin  v.  Northwestern  Scraper 
Cm  86  Ind.  App.  123.  78  N.  E.  287. 

Wo*  Cases  fboh  0th eb  States, 

See  42  Cent.  Dig.  Receivers,  ||  91.  138- 
144;    32  Can.  Vm.  Dind.  &  Ten.  | 

1096. 

See.  also,  34  Cyc  pp.  224-235;  note,  71 
Am.  St  Rep.  852. 

178.  Beaodles  to  Mtabltsh  or  •afemo 
Umss  w  sinlMiB, 
C«]    (Sap.  1880) 

It  is  error  to  order  a  selsnn  and  sale  of 
property  In  the  hands  of  a  receiver,  it  being 
then  in  the  custody  of  court  and  held,  not  for 
the  beneflt  of  any  particular  creditor,  but  for 
all.— Knode  v.  Baldridge,  73  Ind.  64. 

IVi  (Svp.1806) 

That  the  court  granted  permission  to  a 
person  dalmlng  a  mechanic's  lien  against  tbe 
prc^rty  to  the  hands  of  its  receiver  to  join  such 
receiver  ae  a  party  to  an  action  in  another  court 
to  enforce  the  lien  does  not  authorize  such  other 
court  to  order  a  sale  of  the  property  on  execu- 
tion.—Premier  Steel  Co.  T.  McElwaine-Rlchards 
Co.,  144  Ind.  614.  43  N.  E.  876. 


Fob  Cases  fboh  Otiieb  States, 
See  42  Cent.  I>io.  Receivers, 
See,  also.  84  Cyc  pp.  224-236. 


180. 


146-147. 


Effect  of  appolatneat,  and  zicbts 
of  reeeiTor,  as  to  pendlnc  aotloBS. 
M    (App.  1891} 

A  receiver  must  continue  the  prosecution  of 
a  suit  in  tbe  name  of  the  corporation,  and  after 
tht  sale  and  assignment  of  tbe  demand  sued  on, 
and  a  transfer  th»eof  by  tbe  receiver  to  a  third 
person,  it  was  proper  for  the  court  to  permtt 
■nit  to  be  carried  on  as  it  was  originally  begun, 
for  tbe  benefit  of  such  third  person.— Hasselman 
v.  Japanese  Developing  Co..  27  N.  m  318.  2S 
N.  E.  207,  2  Ind.  App.  180. 

Fob  Cases  fboic  Otheb  States, 

See  42  CTBnt.  Dio.  Ueceivera,  f  149: 
See,  also,  34  Oc  pp.  224-235. 


XT.  XAHAOEIIEHT  AlIB  DISPOBZ- 
TXOH  OF  PBOPBBTT. 

By  reeelirezB  In  proceedings  to  foreclow  mort- 
gage, see  HonoAGXB,  i  478. 

By  receivers  of  railroad  companies,  see  Rail- 
BOADS,  I  210. 

Effect  of  operation  of  railroad  by  receiver  on 
liability  for  Injuries  from  operation  of  road, 
see  Raizaoadb,  |  265. 

Receiver's  report  as  part  of  appeal  record,  see 
Afful  aud  Bbbob,  1  616. 


(A)  ADMINISTRATION  IN  GENERAL. 

S  81*  Repvesemtattom    bj    gocolTOg  of 
•owrt  and  of  pavtlM. 

W  (>«P.U9«} 
The  office  of  a  receiver  Is  treated  as  one  of 
confidence  and  trust  As  a  mle,  he  can  do  notic- 
ing to  Impair  tiM  funds  in  his  hands  without 
the  order  of  the  court  and  can  make  no  divi- 
dend without  tiie  spedal  aanction  of  the  court 
as  the  funds  In  his  possession  are  considered  in 
the  custody  of  the  law,  fOr  whomsoever  may  nl< 
timately  establish  a  title  thereto.  He  is  the 
agent  of  all  the  parties  to  the  suit  In  his  capacity 
of  an  officer  of  tike  court— Herrlek  v.  Uiller,  24 
N.  B.  111.  123  Ind.  304. 

Fob  Cases  noM  Otheb  States, 

See  42  Cent.  IWo.  Receivers,  fi  160. 
£lee,  also,  34  Cyc.  pp.  236-241. 

{  8S.  Antkority  of  reoelTor  Im  cOBoral. 

[a]  (Sap.  1890) 

The  available  legal  authority. of  a  receiver 
is  coextensive  only  with  the  jurisdiction  of  the 
court  by  which  he  waa  appointed  when  the 
right  of  precedence  or  priority  of  creditors  Is 
asserted  in  respect  to  property  or  funds  of  a 
nonresident  debtor  wbldi  the  receiver  has  not 
yet  reduced  to  possession.— CatUn  v.  Wilcox  Sll- 
ver-PUte  Co..  24  N.  E.  250,  123  Ind.  477,  8  L. 
R.  A.  62,  19  Am.  St  Rep.  338. 

A  receiver  is  nothing  more  than  an  officer 
or  creature  of  the  court  that  appoints  him. 
His  acts  are  those  of  tbe  court  whose  jurisdic- 
tion may  be  aided,  bnt  in  no  wise  enlarged  or 
extended,  by  bis  appointment  His  power  Is 
only  coextensive  with  that  of  the  court  which 
gives  him  his  official  character.— Id. 

[b]  (Sap.  1908) 

The  general  statute  cooceming  receiver- 
ships must  be  construed  in  the  light  of  the  set- 
tled doctrine  of  courts  of  equity  respecting  the 
powers  of  receivers. — Marion  Trust  Co.  v.  Bllsh, 
170  iDd.  686,  84  N.  E.  814,  86  K.  E.  844,  18  L. 
R.  A.  (N.  e.)  347. 

Fob  Cases  fbou  Ctheb  States, 

See  42  Cent.  Diq.  Receivers,  {}  161, 
See,  also,  32  Cyc.  pp.  242-294. 


TUs  IMcost  Is  eoHpUod  om  tke  Xsy-Ntuaber  Systom.  For  esEplaaattoK,  so*  paga  Ui. 


Digitized  by 


Google 


§88 


KECEIVEB8, 


IT  (A),  (B).        Plnd.  Dlc-PxtnU       I  X16 


1 89.  iBommfeMaoM    mad    okargM  em 

When  a  reoelTer  of  certain  premise!,  who 
bad  leased  the  same  under  order  of  eoort,  ac- 
cepted a  surrmder  thereof  before  the  term  ex* 
pi  red,  which  the  court  approved,  those  having 
a  iien  against  the  leasehold  estate  for  work  and 
material  could  no  longer  enforce  it  by  sale  in 
the  ordinary  way,  but  equity  might  direct  their 
payment  by  the  receiver.— McAnally  v.  Glidden, 
65  N.  EL  281,  80  Ind.  App.  22. 

Fob  Gases  fbom  0th ee  States, 

See  42  Cknt.  Dig.  Receivers,  f  163. 
See,  also,  34  Cyc  pp.  261-284;   notes,  3 
L.  R.  A.  <N.  S.)  1073,  16  L.  R.  A.  608. 

i  9S.  ComtiawuM*  nad  eoa<««t  of  Inui- 


Ezpenses  of  continnance  as  prior  claim  against 
property  in  hands  of  receiver,  see  post,  S  1S6< 

M  (A».1S97} 
Tbe  receiver  of  a  mannfacturing  corpora- 
tion, who  was  anthorized  to  continue  the  busi- 
ness, contracted,  for  a  jieriod  of  10  months  in 
advance,  without  the  sanction  of  the  court,  for 
materials  for  use  in  carrying  on  such  business, 
to  be  delivered  on  notice  by  him,  a  part  of 
which  he  received  and  paid  (or.  He  refused  to 
accept  the  balance,  and  was  discharged  from  his 
trust  without  haviog  reported  such  contract  to 
the  court.  In  an  action  against  the  corporation 
for  damages,  there  was  evidence  that  the  quan- 
tity of  materials  contracted  for  was  greater  than 
could  be  used  within  the  time  named  and  that 
it  could  have  been  purchased  at  a  price  less 
than  that  contracted  for  if  it  bad  been  ordered 
as  used.  Held,  that  the  trial  court  was  invest- 
ed with  the  discretion  to  allow  or  disallow  such 
claim  for  damages. — Brunner,  Monds  &  Co.  v. 
Central  Glass  Co.,  47  N.  B.  686,  18  Ind.  App. 
174,  63  Am.  St.  Rep.  339. 

For  Cases  from  Otueb  States, 

See  42  Cent.  Dig.  Receivers,  |  169. 
See,  also,  34  Cyc  pp.  28^-287. 

195.  Oontraets  of  reoolTOr  la  ceaeral.' 

Annulment  or  modification  by  court,  see  post, 
8  116. 

Receivers'  certificates,  see  poet,  U  12G--128. 
[kI    (App.  1897} 

Those  dealing  with  a  receiver  are  bound  to 
know  that  he  possesses  limited  powers,  and  is 
constantly  subject  to  tbe  ordera  of  the  power 
which  created  him.— Brunner,  Monds  &  Co.  v. 
Central  Glass  Co.,  47  N.  B.  686,  18  Ind.  App. 
174,  63  Am.  St  Rep.  339. 


Fob  Cases  fbou  Otheb  States, 
See  42  Oekt.  I>io.  Receivers,  g 
See,  also,  34  Cyc.  pp.  274-281. 


173-175. 


1108.  ladlTldanl  iaterwt  la  traHsao- 
tloaa. 
M  (Bav.ino) 
A  receiver  is  r^arded  as  occnpyii^  a  fido- 
darj  relation  in  the  sense  that  be  cannot  be 
allowed  to  purchase  for  his  own  beneflt  jpop- 
erty  connected  with  or  fbrming  part  of  tbe  lub- 
ject-matter  of  his  receivership,  or  in  his  posses- 
sion in  that  capacity.  The  coorts  will  not  pa- 
mit  htm  any  more  than  any  other  trustee  to  sub- 
ject himself  to  the  temptation  arising  fiom  the 
conflict  between  the  interest  of  a  purchaser  and 
a  tmstee^Herrick  t.  Miller,  24  N.  B.  Ill,  123 
Ind.  801 

Foe  Cams  ntm  Oiheb  Statss, 

See  42  Geht.  Dig.  BeceiTers,  |  190. 
See,  also,  84  Cyc  pp.  254,  256. 

(B)  8UPBBTISI0N  AND  mSTBUOTIONS 
OF  GOUaT. 

Dedslons  lerlewable^  see  Afpiai.  aitd  Ekioi, 
I  71. 

1 1 10.  Jnrladletioa  to  laBtrnet  aad  eea- 
trol  MoeiTor  la  EoaemL 

[a]  (Sup.  1886) 

The  words  "court"  and  "judge,"  as  used  In 
Rev.  St.  1881,  ii  1222-1231,  providing  for  tbe 
management  and  disposal  property  in  the 
bands  of  receivers,  are  to  be  regarded  as  synon- 
ymous terms.— Fresaley  t.  Lamb,  ICKS  Ind.  171, 
4  N.  E.  082. 

[b]  (Svp.  18W) 

Courts  have  power  over  their  own  receivers 
to  control  them  in  tbe  settlement  of  all  demands 
against  the  property  in  their  bands,  and,  as  of- 
ficers of  the  court,  it  is  their  doty  to  obey  dw 
orders  of  the  courts.  A  receiver  has  no  disoe- 
tion  in  general  in  the  application  (tf  funds  in 
his  hands  by  virtue  of  his  rectivenhip,  but  holdt- 
tbem  strictly  subject  to  the  order  of  the  atatt, 
and  to  be  disposed  of  as  the  court  ttiay  direct. 
When  ordered  to  pay  the  money  to  any  partic- 
ular person,  he  will  not  be  allowed  to  obet  a 
claim  dne  to  him  personally,  since  to  allow  tbit 
would  render  the  disposlthm  of  the  money  ai 
uncertain  as  b^re  tiie  reeeivez'B  appt^tment, 
and  would  deftet  the  very  object  of  his  appirint- 
ment— Herridc  t.  Miller,  24  N.  K  111,  123  loO. 
304. 

Fob  Cases  fbou  Otueb  States, 

See  42  Cent.  Dig.  Receivers,  ff  195-197. 
See,  also,  84  C^.  p.  246. 

{lie.  Aaaalmoat   or   modlflentln  •£ 
aets  or  eoatraets  of  vaealTer. 

W    (App.  1902) 
A  court  has  no  power  to  annul  or  revoke 
a  lease  properly  made  by  a  receiver  under  its 
order,  except  under  the  same  condidons  that 
empower  individuals  to  annul  or  revolie  a  con- 
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tract— McAoally  r.  OUdden,  65  N.  B.  291,  30 
Ind.  App.  22. 

Fob  Cases  fboh  Otheb  States, 

See  42  Ctenr.  Dio.  Beceirera,  |  203. 

(C)  RECBIYERS'  CESITIFICATES. 

1126.  N^otlablUtr  and  traiufer. 

Goanntee  of  payment  od  transfer  a*  within 
statQte  of  frauds,  see  Fbaudb,  Statute  of, 
«  28. 

M  (Sap.  1883) 
The  assignor  of  a  certificate  of  indflbtednesa 
issued  by  a  receiver  is  not  bound  as  a  guaran- 
tor, nor  by  any  implied  warranty  that  the  cer> 
tificate  Is  collectible  and  will  be  paid.— McCnr- 
dy  T.  Bowes,  88  Ind.  &8S. 

Fob  Cases  fbou  Otheb  States, 

See  ^  Cent.  Dio.  Receivers,  |  215. 
See,  also,  34  Qye.  p.  802. 

I  128.  Lien  and  pvloritlas. 

M    (Snp.  18S4) 

Defendants  owned  receiver's  certificates  for 
right  of  way  sold  by  them  to  a  railroad,  and 
agreed  with  plaintiffs  that  their  claims  should 
be  postponed  to  certificates  to  be  sold  by  the 
receiver  to  plaintiffs.  Afterwards,  on  a  fbreclo- 
•nie  sale  of  the  railroad,  defendants  were  paid 
for  the  right  of  way,  but  plaintifEs*  certificates 
were  not  paid  in  full,  plaintiffs  were  entitled  to 
recover  from  defendants  the  amount  so  paid 
them.— Fletcher  t.  Waring,  137  Ind.  159,  86  N. 
B.  896. 

Defendants  sold  can  to  the  receiTer  of  a 
caUroad,  and  receired  recelTe^s  certiflcateB,  with 
a  condition  that  on  d^anlt  in  paymoit  the  can 
ahonld  again  become  the  pajiperiy  of  defendants, 
who  shonld  Uien  recdve  rental  for  them.  A  de- 
fault baving  occurred,  an  order  was  made  for 
the  letara  and  leasing  of  the  cars,  and  that,  on 
aocoanting,  the  certificates  be  canceled,  exc^t 
such  as  represented  depredation  in  the  value  of 
the  cars.  Afterwards  defendants  agreed  in  writ- 
ing with  plaintiffs  that  the  certificates  owned 
by  them,  which  represented  only  sneh  deprecia- 
tion of  which  ijdalntiffs  had  not^Kt  "diould  be 
postponed  and  subwdinated"  to  other  certifi- 
cates about  to  be  sold  by  the  recover  to  plain- 
tiffs. On  foredoanre  sale  of  the  railroad,  plain- 
tiffs received  less  than  the  amount  of  their  cer- 
tificates. 'The  cars  were  not  sold,  and  nothing 
was  paid  on  defendants'  certificates.  Held,  that 
defendants'  agreement  was  not  violated,  since 
there  was  no  pledge  of  their  certificates,  and  the 
agreement  was  ^mply  that,  if  the  {ffoceols 
should  not  be  suffident  to  pay  all,  plaintiffs'  cer- 
tificates should  be  paid  first.— Id. 

Where  defendants  owned  receiver's  cer> 
tificates  for  parts  of  the  right  of  way  sold  by 
them  to  a  railroad,  and  also  owned  part  of  the 
right  of  way,  which  they  had  not  sold,  and 
ag^reed  to  waive  thdr  daims  for  a  first  lien  for 
their  right  of  way,  and  that  such  daims  should 


be  postponed  to  certificates  to  be  add  by  the  re- 
iteiret  to  idaintifEs,  the  parts  of  the  right  ot  way 
not  sold  were  not  indaded  in  the  agreement. 

—Id. 

Fob  Cases  fbom  Otheb  States, 

See  42  Cent.  Dig.  Recdvers,  H  205,  219- 
222. 

See,  also.  84  Cye.  pp.  306-308, 


(D)  SALG  AND  CONVEYANCE  OR  BE1D& 
UVERT  OF  PBOPEBTX. 

Abatement  of  action  for  purchase  price  by  filing 
in  suit  appointing  receiver  of  plea  asking  for 
deduction  of  purchase  price  on  sale  by  receiv- 
er, see  Abatbubnt  akd  Betital,  S  6. 

i  133.  Proeeedincs  to  proeox*  amd  order 
for  sale* 

M  (App.  1910) 
A  description  of  realty  sold  under  an  or- 
der of  court  is  sufficient  if  it  furnishes  means  of 
identification,  and  property  sold  at  a  receiver's 
sale  was  sufficiently  identified  by  the  order  of 
sale  where  it  described  the  beginning  point  of 
the  land  as  the  northwest  corner  of  land  now 
occupied  by  a  certain  company,  thence  north- 
westerly along  the  west  line  of  a  certain  rail- 
road as  now  laid  out  and  occupied  by  it,  across 
certain  sections  to  the  northwest  end  of  said 
right  of  way,  at  what  is  known  as  P.  town,  near 
the  southeast  end  of  Lake  J.  in  a  specified  sec- 
tion, and  thence  northeasteriy  along  the  east 
line  of  said  right  of  way,  through  said  sections 
to  a  point  25  feet  east  of  the  l>eg)nning  point 
and  thence  westerly  to  the  point  of  beginning. 
— Pilliod  T.  Angola  By.  &  Power  Co.,  91  N.  E. 
829. 

Fob  Cases  fbou  Otheb  States, 

See  42  Cent.  Dig.  Receivers,  |  220. 
See,  also,  34  Cyc.  p.  313. 

1 141.  Operation  mmd  efleet  of  sale  Im 
(eneraL 

la]  <App.  1904) 
Where  a  contract  is  not,  as  between  the 
parties,  assignable,  a  receiver  of  one  of  the  par- 
ties does  not,  by  a  transfer  of  the  contract,  con- 
fer rights  on  the  transferee.— Sargent  Glass  Co. 
V.  Matthews  Land  Co.*  72  N.  E.  474,  85  ImU 
App.  45. 

Fob  Cases  fbou  Otheb  States, 

See  42  Cent.  Dio.  Receivers,  S  247. 
See,  also,  34  Cyc.  pp.  330-336. 

8  142.  Title  and  rlchts  of  pnrohasen. 

[a]  (Sup.  1881) 
A  sale  of  mortgaged  property  of  a  firm  by 
a  receiver  under  order  of  court  cannot  devest 
or  affect  the  lien  of  the  mortgagee,  who  is  a 
stranger  to  the  record ;  end  the  fact  that  an 
agent  of  the  mortgagee  was  present  at  the  sale, 
and  allowed  the  same  to  proceed  without  objec- 
tion, and  without  disclosing  the  mortgagee's  tl- 
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tie,  makes  do  differeace,  It  QOt  appearing  that 
the  ageot  was  authorised  to  waive  or  sacrifice 
the  rights  of  the  mortsagee.— Lorch  t.  Aultman, 
75  Ind.  162. 

[b]  (Apv.  1910) 
A  receiTeir  being  on  officer  of  the  coart  In 
selling  property  under  an  order  of  court,  pass* 
es  the  title  which  the  court  haa  Jorlsdlction  to 
conrey,  and  not  any  title  In  himself.— PlUiod  t. 
Angola  By.  ft  Power  Co.,  91  N.  B.  829. 

Fob  Cases  noit  Otheb  States, 

See  42  Cent.  Dig.  Receivers,  {f  248-2C1. 
See,  also,  34  Cyc.  pp.  332-334. 

1 146.  Pv«a««ds  of  sal*. 

M     (App.  1902) 

A  recelTer  sold  tlie  debtor's  property  to  the 
mortgagee  for  a  sum  mneh  less  than  the  mort- 
gage. A  resale  was  ordered  on  the  application 
of  junior  creditors,  who  guarantied  a  hid  at  a 
resale  of  at  least  10  per  cent  more  than  the 
sum  realised  at  the  first  sale,  and  who  deposit- 
ed a  designated  sum  with  the  court  as  evidence 
of  their  good  faith.  The  amount  of  the  guar- 
antied bid  and  the  amount  so  deposited  were 
much  less  than  the  amount  of  the  mortgage 
debt  The  mortgagee  at  the  resale  became  the 
purchaser  for  the  sum  bid  at  the  fint  sale.  The 
deposit  without  objection  hy  the  depositors,  was 
declared  forfeited,  and  ordered  paid  to  the  re- 
ceiver. Beld,  that  the  amount  of  the  deposit, 
after  application  of  a  part  to  the  payment  of 
the  costs  and  expenses,  should  be  paid  to  the 
mortgagee.— Bass  t.  McDonald,  64  N.  B.  934. 
29  Ind.  App.  596. 

Fob  Cases  fbou  Otuek  States, 
See  34  Cyc.  p.  334. 


V.  ALLOWAKCE  AND  FATHENT  OF 
OltAIHa. 

S  151.  Allowane*  or  dlsallowaaea. 

[a]  (Sup.  1903) 
In  the  abeence  of  statute,  a  judgment  of 
allowance  against  a  fund  in  ttie  hands  of  a  re- 
ceiver does  not  become  a  technical  lien  on  the 
property  which  comprises  the  assets,  and  hence 
the  discharge  of  a  receiver  and  the  surrender  of 
jurisdiction  over  the  trust  by  the  court,  with- 
out any  reservation  as  to  existing  claims.  Is  a 
release  not  only  of  the  receiver,  but  also  of  the 
property,  from  further  liability.— Johnson  v. 
Central  Trust  Co.,  65  N.  E.  1028,  159  Ind.  605. 

For  Cases  fboh  Otheb  States, 

See  42  Cert.  Dia.  Receivers,  H  269-271. 
See,  also,  34  Cyc.  p.  345. 

f  15S.  Frioritlea  1a  cemeraL 

Priorities  of  xeceivm*  certificatea,  see  ante,  | 
128. 

W  (App.  UN) 
The  surety  on  a  delivery  bond,  who  is  com- 
pelled to  pay  auch  bond.  Is  entitled  to  priority 


in  his  claim  filed  with  the  receiver  of  the  ex- 
ecution debtor,  and,  if  soch  priority  be  denied 
by  the  trial  court,  he  may  appeal.— -Hubbaid  v. 
Security  Trust  Co.,  88  Ind.  App.  156;  78  M. 
B.  79. 

Fob  Gases  note  Oioeb  States, 

See  42  Gbht.  Dig.  BeceiTen,  H  272-273, 
278. 

See.  also,  84  Cyc.  pp.  840-96Bi 

1153.  Tana. 
UH  (Bap.  1898} 
Under  Hornet*!  Bev.  St  1887.  i  9436,  ^ 
Tiding  Uiat  where  a  receiver  u^lects  to  pay  tax- 
es on  property  he  may  be  cited  to  ebow  csok 
why  auch  taxes,  with  penalty,  riundd  not  be 
paid,  it  was  a  "good  and  snffidoit  catue"  that 
the  receiver  bad  sold  the  prt^erty.  which  wu 
realty,  by  the  court's  order  and  awroval,  anl 
that  the  purchaser  had  taken  it  subject  to  ta^ 
es.— Stoner  t.  Bitters,  62  N.  B.  140,  151  lai 
575;  Stetson  t.  Rochester  Shoe  Co.,  Id. 

Fob  Cases  fbou  Otheb  States, 

See  42  Cbht.  Diq.  Receivers,  U  276-277. 
See.  also,  34  Cyc.  p.  3^ 

S  1S4.  Ezpensea  of  reoeWarsUp. 

[K]    (App.  1906) 

While  expenses  incurred  in  the  administn- 
tion  of  a  receivership  for  an  insolvent,  iudod* 
ing  expense*  of  litigation  by  which  the  trost 
fond  is  created  or  preserved,  are  chargeaJiIe 
against  snch  fond,  yet  services  rendered  in  lit- 
igation intended  and  operating  to  diminish  the 
truat  fund  cannot  be  made  the  basis  of  a  daim 
tbr  compensation  out  of  soch  fund,  although  the 
result  of  snch  litigation  was  to  establish  a  role 
hy  whidi  similar  claims  were  expeditioosly  wA- 
tled  without  litigatini,  and  it  was  thus  inddent- 
ally  advantageous  to  the  trust  fund^Bsrtb^ 
mew  T.  Union  Trust  Co.,  76  N.  E.  31,  36  Ind. 
App.  328;  Myers  t.  Mutual  life  Ins.  Co.,  Id. 

Services  rendered  by  an  attorney  who  soc- 
cessfully  attacked  a  receivership  fund  in  after^ 
wards  niding  the  receiver  by  explaining  the  ef- 
fect of  the  court's  decision  to  persons  sent  bim 
by  the  receiver,  and  advising  them  to  settle  their 
claims  in  accordance  with  such  decision,  is  not 
ground  for  an  allowance  of  compensation  to  the 
attorney  from  the  receivership  fund.— Id. 

Fob  Cases  fboh  Otbeb  States, 

See  42  Cent.  Dio.  Becelvers,  H  279-282; 

13  (?EHT.  Dig.  Ooets,  |  341. 
See,  also.  34  Oyc.  pp.  359-362;  note,  2  h. 
R.  A,  (N.  S.)  1051.  1067. 

i  155.  Expenses  of  oomtiawweo  of  bwA- 
nesB  1^  geoolTMf. 

[a]     (Sup.  I89S) 

A  receiver  obtained  an  order  to  nuke 
claims  held  by  certain  persons  "preferred  dauns 
upon  said  claimants*  releasing  mortgages  ta»  ae- 
cure  same,  and  are  made  ivefOTed  daima  next 
to  those  who  may  loan  receiver  money  to  carry 
on  the  business,"  and  further  anthorising  bim 
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"to  borrow  $10,000  for  that  purpose,  said  sum 
to  be  a  prior  claim  upoD  the  articles  manufac- 
ttred,"  and  the  proceeds  thereof.  Held,  that 
oa  the  release  of  the  mortga^ea  the  claims  of 
the  mortgagees  became  a  lien  on  the  assets  next 
in  priority  to  that  of  those  who  might  thereaft- 
er Imd  the  receiver  money  to  carry  on  the  busi- 
ness under  orders  of  conrt,  and  that  the  pri- 
ority of  lien  for  money  thus  loaned  over  the 
mnrtga^reen'  claim  was  not  con&ned  to  ihe  $10,- 
(NX)  which  this  first  order  authorized  the  receiv- 
er to  borrow.— Blythe  V.  Gibbons,  141  Ind.  33% 
36  N.  E.  557, 

(b}     (App.  1898) 

Through  proceedings  in  an  actioa  in  which 
a  receiver  was  appointed,  a  mortgagee  acquired 
title  to  the  property.  On  the  trial  of  bis  excep- 
tions to  the  receiver's  report,  a  laborer  was  ad- 
judged to  have  a  lien  on  the  property  for  serv- 
ices performed  for  the  receiver.  Held,  in  an 
action  by  the  laborer  to  foreclose  the  lien,  that 
the  mortgagee's  grantee  could  not  question  the 
validity  of  the  lien.— Shelbum  Coal  Min.  Co.  v. 
Delashmutt,  52  N.  E.  102,  21  Ind.  App.  257. 

Vott  Cases  fboh  Other  States, 

Sex  42  Cent.  Dig.  Receivers,  |{  283-292. 
See,  also,  84  Gyc  pp.  S53-363. 

1 150.  Priority  of  vaMenred  debts,  in- 
•wrred  before  ToeelTeraklih  to 
proHttlatlBc  llaxa* 

Fob  Cases  ntou  Other  States, 

See  42  Cent.  Did,  Receivers.  K  293-311. 
See,  also,  34  Ore  pp.  355-363 ;  note,  2  Ij. 
B.  A.  (N.  S.)  1013. 

1 158.  ^—  Pwposo  fov  whleh  debt  ooa- 
traeted. 

[a]    (Snp.  1899) 

Id  an  action  to  declare  a  Hen  against  a 
street-railway  company  for  material  famished 
for  paving  its  track  preferential  to  a  mortgage 
of  the  road  prior  to  the  paving,  a  petition  failing 
to  allege  that  general  improvements  in  the  plant 
were  made  from  the  current  earnings  of  the  com- 
pany is  iasafficieot  to  bring  the  claim  within  the 
mle  that,  where  current  earnings  are  used  to  the 
benefit  of  the  mortgage  security  in  preference 
to  current  expenses,  the  mortgage  security  is 
chargeable  with  the  restoration  of  the  fund.— 
Cambria  Iron  Co.  v.  Union  Trust  Co.  of  St. 
Ix>ui8,  55  N.  E.  745,  56  N.  D.  665,  154  Ind. 
201,  48  L.  R.  A.  41. 

Fob  Gases  fboic  Other  States, 

See  42  Cekt.  Dig.  Receivers.  H  801-306. 
See,  alao,  84  C^c.  pp.  330-352. 

%  les.  Priorities  of  UeMS  and  Inevm- 
broBoos. 

M    (S«p.  1893) 

Acts  1885,  p.  37,  S  3,  making  debts  for 
manual  labor  a  preferred  claim  against  any  in- 
dividual, copartnership,  etc.,  where  the  property 


thereof  passed  Into  the  bands  of  an  assignee  or 
receiver,  does  not  apply  to  labor  claimants  who 
have  filed  no  notice  of  lien  on  the  owner,  where, 
prior  to  the  appointment  of  a  receiver,  the  proi>- 
erty  had  been  assigned  by  the  owner  to  part  of 
the  creditors  in  payment  of  pre-existing  debts. — 
McElwaine  t.  Hosey,  135  Ind.  481,  35  N.  E. 
272. 

Fob  Gases  vsoh  Othxs  States, 

See  42  Cent.  Dig.  Receivers,  %  277. 
See,  alK^  84  Cyc.  pp.  848-850. 

TI.  ACTIONS. 

By  or  against  foreign  or  andllmxy  receivers,  see 

post,  I  210. 

By  or  against  receivers  in  supplementary  pro- 
ceedings, see  ExEcrmoN,  %  411. 

EstabliAment  and  enforcement  of  Hens  and 
claims  on  property,  see  ante,  {  78. 

Od  bonds  or  undertakings,  see  post,  |  218. 

Remedies  and  proceedings  by  receiver  to  obtain 
possession  of  property,  see  ante,  1  72. 

S  167.  Rlsbts  of  aetloa  by  TOeelTon. 

[a]    (Sap.  1SS9) 

Where  a  receiver  was  in  possession  of  prop- 
erty pursuant  to  the  order  of  the  court,  and 
such  possession  was  wrongfully  wrested  from 
him,  he  had  such  a  special  or  qualified  interedt 
in  the  property  as  entitles  him  to  maintain  an 
action  in  conversion.— Kebr  v.  Hall,  20  N.  E. 
279,  117  Ind.  406. 

[bl  <Sdp.U>0) 
A  receiver  may  invoke  the  aid  of  a  foreign 
conrt  in  obtaining  possession  of  property  or 
funds  within  its  jurisdiction  to  which  he  is  en- 
titled, bat  aid  will  only  be  extended  as  against 
those  who  were  parties  to,  or  In  some  way  in 
privity  with,  the  proceedings  In  the  course  of 
which  his  appointment  was  made,  or  who  are  in 
possession  of  the  property  or  fund  to  which  the 
receiver  has  a  right,  and  not  against  creditors  of 
a  nonresident  debtor,  who  are  seeking  to  sub- 
ject the  property  or  fund  to  the  payment  of 
their  debts  by  proceedings  duly  instituted  for 
that  purpose.— Catlittv.  Wilcox  BUver-Flate  Co., 
24  N.  E.  250.  123  Ind.  477,  8  L.  R.  A.  62,  18 
Am.  St  Rep.  338. 

{c]    (Sup.  189T) 

A  receiver  appointed  to  take  charge  of  the 
funds  abandoned  by  an  absconding  county  clerk 
may  maintain  an  action  to  set  aside  a  fraudu- 
lent transfer  of  assets  made  by  the  clerk,  etc.— 
Shephard  v.  Meridian  National  Bank.  48  N.  E. 
346,  148  Ind.  682. 

[d]    (Sup.  1899) 

Under  Bums'  Rev.  St.  18&4,  S  34.-J5  (Hor- 
ner's Rev.  St.  1897,  I  3012).  providiug  that 
when  a  receiver  of  a  corporation  is  appointed 
to  wind  up  its  affairs,  upon  the  expiration  of 
its  charter,  he  may  sue  in  the  name  of  the  cor- 
poration or  otherwise,  a  receiver  suing  to  col- 
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lt--t  a  debt  due  tbe  corporatton  may  Bue  la  hh 
own  name. — Hatfield  v.  Cammings,  50  N.  E. 
817,  53  M.  E.  231.  102  lod.  280. 

[e]     (Sup.  1S99) 

A  receiver  cannot  sue  to  cancel  a  mortgage 
given  by  a  corporation,  of  which  be  is  receiver, 
to  secure  bonds  transferred  as  collateral  for  a 
loan  made  at  the  time,  under  averments,  not 
that  the  contract  was  fraudulent  as  against 
prior  creditors,  but  that  an  agreement  to  with- 
hold the  mortga^  from  record  was  fraudulent 
against  those  who  became  creditors  on  the 
faith  that  the  property  was  unincumbered;  the 
matter  being  one  to  be  determined  on  distribu- 
tion, to  which  all  the  creditors  should  be  made 
parties. — American  Trust  &  Savings  Bank  v. 
McGettigan,  52  N.  E.  793, 152  lod.  582,  71  Am. 
St.  Bep.  345. 

Fob  Oases  from  Othib  States, 

See  42  Cevt.  IHq.  Beceiven,  |  32a 
See,  also,  34  Cyc.  pp.  3S8-403. 

1 169.  DtfeXMS  mcaliurt  neelTeH. 

[a]  (Snp.lSSl) 

Where  suit  la  bronght  on  a  note  by  one 
who  baa  been  appointed  receiver  of  the  payee, 
all  defenses  are  open  which  might  have  been 
made  had  the  suit  been  brought  by  the  payee 
bimsetf.—Johnston  t.  May,  76  Ind.  293. 

[b]  (Sop.  1889) 

The  right  of  sureties  upon  the  ofQclal  bond 
of  an  insolvent  debtor  to  oppose  the  efforts  of 
the  receiver  of  the  latter  to  enforce  the  bond 
was  not  taken  away  from  tbem  by  the  decree 
appointing  the  receiver.— State  ex  rel.  Shepard 
v.  Sultivan,  120  Ind.  197,  21  M.  E.  1093,  22  N. 
E,  32.-). 

Fob  Cases  fwu  Otiikb  States. 

See  42  Cert.  Dig.  BeceiTers,  |  323. 
See,  also,  34  Cyc.  pp.  M5-407. 

S  ITl.  B«t-off  ud  •oaatardalflt. 

Set-off  by  receiver  aa  affecting  motion  to  dis- 
miss action,  see  Dismissal  and  NoNStriT,  | 
32. 

[a]  (App.  1898) 
A  receiver  of  a  bank,  who  sues  on  a  note, 
against  which  defendants  present  a  set-off,  can- 
not successfully  plead  in  abatement  or  in  bar  of 
such  set-off  that  it  had  never  been  filed  with 
him,  as  receiver,  in  pursuance  of  the  general 
notice  to  creditors.— Paxton  v.  VincenneB  Mfg. 
Co.,  50  N.  E.  583,  20  Ind.  App.  253. 

For  Cases  fbom  Other  States, 

See  42  Cbkt.  Dig.  Beceivers.  t  325. 
See,  also,  34  Oyc.  p.  423 ;  note,  2S  U  B. 
A.  319. 

8  173.  IieKre  of  sourt  to  rooetrer  io  rao. 

Pleading,  see  post  I  183. 

Suit  in  own  name,  see  post,  |  178. 

[a]    (Sap.  1871) 
Under  2  Gar.  &  H.  St.  p.  153,  {  205.  the 
court  is  not  authorized  to  empower  the  receiver 


to  bring  an  action  in  any  and  at!  cases,  bnt  only 
in  cases  where  the  party  whose  effects  be  re- 
ceives could  hare  brought  the  action,  save,  per- 
haps,  some  exceptional  cases.— La  FoUett  v. 
Akin,  3G  Ind.  1. 

[b]  (App.  1891) 

A  receiver,  in  the  absence  of  aotbority  of 
the  court  appointing  him,  cannot  maiDtaio  a 
suit  for  the  enforcement  of  a  claim  in  hts  own 
name,  and,  no  such  authority  having  been  estab- 
lished, it  must  be  presumed  that  none  was  given. 
— HasRieman  v.  Japanese  Developing  Co.,  27  N. 
E.  318.  28  N.  E.  207,  2  Ind.  App.  180. 

[c]  (Sap.  1898} 

A  receiver  cannot  me  without  leave  ot 
the  court  appointing  him.— Wayne  Pike  Co.  t. 
State  ez  tel.  Whltaker,  134  Ind.  672,  84  N.  E. 
440. 

[d]  (Sup.  189S) 

In  foreclosure  by  the  receiver  of  an  asso- 
ciation, a  special  finding  upon  bis  authority  to 
fue  stated  that  the  coart  then  and  there,  upon 
said  hearing,  appointed  plaintiff  as  receiver  for 
said  association  (naming  It),  and  empowered 
and  directed  said  receiver  to  take  chai^  of  its 
property,  and  to  collect  all  claima  due  to  said 
association,  by  suit  or  otherwise.  Held  suffi- 
cient.—Hatfield  T.  Onmmings.  50  N.  E.  S17,  S3 
N.  E.  231,  152  Ind.  280. 

[fl]     (App.  1909) 

In  general  a  receiver  of  a  corporation  ein- 
not  sue  without  leave  of  the  court  makiiv  the 
Appointment  is  first  obtained.— Harmon  v.  Per 

kins,  8S  N.  E.  901. 

Foe  Cases  from  Otheb  States. 

See  42  Cent.  Dig.  Beceivers.  |{  327-^ 
See,  also.  34  Cyc  p.  370;  note.  74  Am. 
8t  Bep.  285. 

I  1T4.  It*m,v9  of  oonrt  to  smo  rooetvar. 

[a]  {SDP.1SS0) 

In  an  action  against  a  iBilroad  eompaoy 
for  injuries  received,  the  company  cannot  plead, 
either  in  bar  or  abatement,  that  it  is  in  tbr 
hands  ot  a  receiver,  and  that  the  suit  was 
brought  without  obtaining  leave  of  the  court 
by  which  such  receiver  was  appointed.— Ohio  & 
M.  By.  Ca  T.  Mlckless.  71  Ind.  271. 

A  receiver  appointed  by  the  United  Statn 
court  cannot  say  that  it  will  be  sued  only  « 

leave  of  that  court— Id. 

[b]  (Siip.  1888) 

The  objection  that  leave  was  not  obtaioed 
to  sue  a  receiver  cannot  be  raised  where  the 
receiver,  without  objecting  to  the  proceedings 
against  him.  united  with  other  defendants  in  a 
general  denial,  and  made  no  objection  until  aft- 
er the  finding.— Elkhart  Car  Works  Co.  v.  Ellis, 
113  Ind.  216, 15  N.  E.  249. 

[c]  Ao  action  cannot  be  brought  against  a  re- 
ceiver without  leave  of  the  court  by  which  he 
was  appointed.— (Sup.  189^  Wayne  Pike  Co.  v. 
State  ex  rel.  Whitaker.  134  Zod.  67%  34  N.  & 
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440 ;  (App.  1899)  Peirce  v.  Chism,  23  Ind.  App. 
SOS.  S5  N.  EL  T95,  77  Am.  St  Rep.  441. 

W    (Sup.  1899) 

Under  2S  Stat.  436,  proTidins  that  every 
receiver  of  any  property,  appointed  by  any 
United  States  coart,  may  be  sued  in  respect  to 
any  act  or  transaction  of  lils  in  carrying  on  the 
basiness  connected  with  snch  property,  without 
previous  leave  of  the  court  in  which  he  waa  ap- 
pointed, hot  such  suit  ahall  be  subject  to  the 
{ceneral  equity  jurisdiction  of  the  court  in  which 
he  was  appointed  so  far  as  necessary  to  the  ends 
of  justice,  an  action  can  t>e  maintained  in  the 
state  courts  against  a  receiver  operating  a  rail- 
road for  negligence,  without  first  obtaining  leave 
from  the  United  States  court  appointing  him.— 
Malott  V.  Shimer.  54  N.  IL  101,  1S3  Xnd.  85,  74 
Am.  St.  Rep.  278. 

[a]     (S«p.  1H2) 

Under  Act  Cong.  Aug.  13,  1888,  c.  866, 
S  3,  25  Stat.  436,  providing  that  every  receiver 
of  any  property,  appointed  by  any  United  States 
court,  may  be  sued  in  respect  to  any  act  of  his 
in  carrying  od  the  business  connected  with 
such  property,  without  previous  leave  of  the 
court,  but  that  such  suit  shall  be  subject  to 
the  general  equity  jurisdiction  of  the  court  in 
which  he  is  appointed,  so  far  as  necessary  to  the 
ends  of  justice,  an  action  may  be  maintained 
in  a  state  court  against  a  receiver  operating  a 
railroad  for  negligent  killing,  without  first  ob- 
taining leave  of  the  federal  court  which  ap- 
pointed the  receiver.— Malott  v.  Hawkins,  63  N. 
E.  808,  159  Ind.  127. 

tn    <Sap.  1908) 

Even  thoagh  the  coart  authorized  the  re- 
ceiver of  an  insolvent  corporation  to  bring  an 
action  on  the  individual  liability  of  the  stock- 
holders the  order  of  the  court  will  not  give 
plaintiff  the  right  to  maintain  the  action,  if  the 
law  does  not  authorize  the  court  to  make  such 
order.— Hammond  v.  Cline,  170  Ind.  452,  84  N. 
E.  827. 

[gj    (APO.  1909) 

Act  March  3,  1887,  c.  373.  S  3,  24  Stat. 
K>4,  as  corrected  by  Act  Aug.  13,  1888,  c.  800, 
8  3,  25  Stat.  436  (U.  S.  Comp.  St.  1901,  p. 
510),  provides  that  any  receiver  appointed  by 
any  court  of  the  United  States  may  be  sued 
in  respect  to  any  act  or  transaction  of  his  in 
carrying  on  the  basiness  connected  with  such 
property  without  previous  leave  of  the  court 
appointing  the  receiver.  Beld,  that  such  sec- 
tion Is  limited  to  suits  arising  out  of  transac- 
tions of  the  receiver  after  his  appointment  and 
assumption  of  control  of  the  property,  and 
does  not  apply  to  causes  of  action  against  the 
corporation  arising,  but  not  sued  on,  prior  to 
the  receiver's  appointment.— Harmon  v.  Per- 
kins, 88  N.  B.  061. 

In  general  a  lecelver  of  a  corporation  can- 
not bs  saed  without  leave  of  the  coart  making 

the  appointment  is  first  obtained.— Id. 


[hi  (Svp.  1910) 
The  federal  Circuit  Court  appointod  a  re- 
ceiver for  a  railroad,  and  thereafter  entered  an 
order  in  the  receivership  proceedings  appoint- 
ing ft  commissioner  to  hear  garnishment  suits 
against  employes  of  the  railroad,  and  provided 
how  such  claims  could  be  adjusted.  A  garnish- 
ment suit  was  filed  with  the  commissioner,  and 
the  receiver,  in  pursuance  to  the  order,  certified 
the  amount  due  the  employ^,  and  the  garnish- 
ment was  satisfied.  The  employ^  then  sued  the 
receiver  in  the  state  court  without  leave  of  the 
federal  court  to  recover  the  full  amount  of  the 
wages  due.  Held,  under  the  judiciary  act  {Act 
Cong.  Aug.  13.  1888,  c.  866,  8  3,  25  Stat.  436 
[U.  S.  Comp.  St.  1901,  p.  582]),  providing  that 
every  receiver  of  any  property  appointed  by 
any  court  of  the  United  States  may  be  sued  in 
respect  of  any  act  or  transaction  of  bis  "in 
carrying  on  the  business  connected  with  aach 
property"  without  leave  of  court  within  which 
the  receiver  was  appointed,  that  the  employ^ 
could  not  maintain  the  suit  without  leave  of 
court,  since  the  commissioner  and  receiver  In 
satisfying  the  garnishment  acted  only  under  or- 
der of  the  court,  and  the  transaction  did  not 
amount  to  a  carrying  on  of  business  connected 
with  the  property.— Harmon  t.  Best,  91  N.  E. 
19. 

It  is  a  general  role  that,  In  the  absence  of 
statutes  authorizing  the  same,  a  receiver  can 
neither  sue  nor  be  sued  without  leave  of  court 
appointing  him  being  first  obtained,  and  the 
rule  applies  to  federal  receivers  ua  well.— Id. 

Fob  Cases  prou  Other  States, 

See  42  Cent.  Dig.  Receivers,  H  333-343. 
See.  also,  34  Cyc.  pp.  411-423. 

G176.  Jurisdlotion. 

Concurrent  and  confiicting  jurisdiction  of  state 
and  federal  courts  as  to  actions  in  respect  to 
property  in  possession  of  receivers,  see 
Courts,  S  501. 

Jurisdiction  of  federal  courts  in  actions  by  or 
against  receivers  appointed  by  federal  conrts, 
see  Coubts,  §  295. 

Fob  Cases  from  Other  States, 

See  42  Cent.  Dig.  Receivers,  {  345. 
See,  also,  34  Cyc.  p.  423. 

S178.  Parties. 

[a]     (Sup.  1S40) 

A  receiver  appointed  by  a  court  of  equity 
has  no  authority,  by  virtue  of  his  appointment, 
to  sue  in  bis  own  name  on  a  contract  not  made 
or  assigned  to  himself,  but  is  obliged  to  use  the 
name  of  the  person  in  whom  is  the  legal  title. 
— iDgersoU  V.  Cooper.  5  Blackf.  420. 

n>]     (Sup.  1871) 

A  receiver,  onanthorised  either  by  statute 
or  by  the  court  which  appointed  him,  to  sue 
In  his  own  name,  can  on^  sue  In  the  name 
of  the  corporation  or  person  In  whom  the  right 
of  action  waa  before  bis  appointment. — Manlove 
V.  Burger.  38  Ind.  211. 
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[c]  (Snp.isso) 
The  leceiver  of  an  Insolvent  corporation 
has  no  authority  to  sue  in  bis  own  name  on 
promissory  notes  executed  to  tiie  corporation,  in 
tha  absence  of  any  authority  80  to  do  conferred 
either  by  statute  or  by  the  judsment  of  a  court 
of  competent  jurisdiction.— Garver  t.  Kent,  70 
Ind.  428;  Moriarty  t.  Same,  71  Ind.  601. 

Fob  Cases  frou  Otheb  States, 

See  42  Cent.  Dig.  Receivers,  SS  34G-331. 
See,  also,  34  Cyc.  pp.  426-434. 

1 183.  newUnc. 

Matters  to  be  proved,  see  Pleading,  f  377. 
Pleading  set-off  or  counterclaim,  see  Pleading, 
S  144. 

Time  for  filing  or  service,  see  Pleading,  {  140. 

M  (Sup.  187S) 
A  complaint  averring  an  indebtedness  by 
defendant,  and  that  plaintiff  vas  the  duly  ap> 
iwinted  receiver  of  a  certain  person  named,  and 
authorized  to  sue  for  and  collect  the  debts  of 
Ruch  person,  was  sufficient  after  verdict,  though 
there  was  no  averment  as  to  when  or  by  what 
court  the  receiver  was  appointed. — Qriesel  v. 
Scbmal,  55  Ind.  475. 

[b]  (Sop.  isgn) 

Failure  of  a  complaint  to  aver  that  the 
(Murt  appointing  the  plaintiff  as  receiver  au- 
thorized bim  to  brin?  the  action  in  his  own 
name  in  matters  concerning  his  receivership 
was  fatal  to  an  action  instituted  by  a  receiver 
in  his  own  name.— Garver  v.  Kent,  70  Ind.  42S. 

A  complaint  by  a  receiver  must  aver  per- 
mission from  the  appointing  court  to  bring  the 
suit  in  his  own  name ;  and  a  failure  so  to  do 
renders  the  complaint  demurrable  for  want  of 
facts.— Id. 

[c]  (Sup.  mi) 

A  complaint  alleging  that  "the  defendant 
S.,  receiver  of  his  codefendant  company,  is  the 
duly  appointed  receiver  of  said  company,  and 
is  accordingly  made  a  party  defendant  to  this 
action,"  was  not  demnrrahle  because  not  show- 
ing that  leave  had  been  obtained  to  sue  S. ; 
there  being  nothing  in  the  complaint  showing 
that  S.  bad  possession  of  the  property,  and  no 
question  being  presented  as  to  the  property  be- 
ing in  legal  custody.— Ft.  Wayne,  M.  ft  C.  B. 
Co.  V.  Mellett,  92  Ind.  635. 

td]     (Sap.  1884) 

A  complaint  against  a  receiver  on  a  money 
demand  must  allege  leave  of  court  obtained. — 
Keen  v.  Breckenridge,  96  Ind.  69. 

A  complaint  against  a  receiver  which  does 
not  allege  that  leave  to  bring  a  suit  has  been 
granted  is  demurrable. — Id. 

[6]     (Sup.  18S8) 

Where  a  receiver  answers  the  complaint 
without  objecting  that  plaintiff  failed  to  ob- 
tain leave  to  sue  him,  he  cannot  afterwards 
object  that  the  complaint  does  not  aver  that 


fact— Elkhart  Car  Worki  Co.  T.  EDis,  113  Ind. 

215,  15  N.  E.  249. 

It]  (Sup.  16$1) 
A  complaint  in  an  action  by  a  receiver  to 
recover  possession  of  land  leased  by  him  as  re- 
ceiver to  defendant,  on  the  ground  that  defend- 
ant is  unlawfully  holding  over,  need  not  all^ 
that  the  receiver  has  been  authorized  to  bring 
the  action  by  the  court  which  appointed  bim.— 
Pouder  T.  Catteraon,  127  Ind.  43^  26  N.  E. 
66. 

[Kl  (8a».i8n) 
In  an  action  for  the  qweifie  performance 
of  a  parol  ctmtract  to  convey  real  estate  the 
complaint  set  forOi  that  plaintiff  T.,  was  ap- 
pointed a  recdver  of  the  lAdoga  GieanieiT 
Ctmipany,  daiming  ownership  and  poasesBion 
of  the  lands  purchase  from  defendants,  but 
omitted  to  all^  that  aaid  receiver  bad  authori- 
ty from  the  conrt  to  hriiv  suit  HM,  diat 
such  omission  rendered  the  complaint  fatally 
defective.— Davis  t.  Ladoga  Creamery  Co.,  ISS 
Ind.  222,  27  N.  E.  491. 

[ta]    (Sap.  1896) 

In  an  action  by  a  receiver  for  the  coUee- 
tion  of  notes  due  the  association  of  which  he  is 
receiver,  and  for  the  foreclosure  of  mortgages 
upon  real  estate  to  secure  the  same,  the  com- 
plaint showing  the  receiver's  appointment,  that 
he  was  ordered  to  collect  the  debts,  the  giving 
of  the  notes  and  mortgages,  and  failure  to  pay 
the  notes  and  that  the  same  are  due  and  un- 
paid, giving  the  sum  due,  the  complaint  was 
sufficient.— Hatfield  v.  Gummings,  40  N.  &.  53, 
140  Ind.  547. 

[1]  (Sap.  189S) 
In  an  action  by  a  receiver,  a  complaint 
alleging  merely  that  plaintiff  waa*  in  a  certain 
action,  appointed  receiver,  and  empowered  to 
collect  by  suit  all  cl^ms  due  his  insolvent,  is 
demurrable  for  failure  to  show  anthori^  from 
the  court  to  ane.- Hatfield  T>  Cummings,  142 
Ind.  350.  39  N.  B.  859. 

U]    (App.  1886) 

A  complaint  in  a  suit  by  a  receiver,  which 
alleges  his  appointment  and  Qualification,  and 
states  that  he  entered  on  his  duties  as  receiver, 
"and  accordingly  be  brings  this  suit,"  does  Qot 
show  that  leave  of  court  was  obtained.— Rhodes 
T.  HlUigoss,  46  N.  £L  666.  16  Ind.  App.  478. 

Under  a  statute  ^vlng  a  receiver  power 
"under  control  fit  the  court  or  of  the  Judge 
thereof  in  vacation  to  bring  and  defend  ac- 
tions," a  complaint  by  a  receiver  on  a  claim 
due  to  it  must  show  leave  of  court  (ditained  be- 
fore suit  brought— Id. 

[k]    (Sap.  IS99) 

In  foreclosure  by  the  receiver  of  an  asso- 
ciation, the  complaint  need  not  show  that  the 
associatiou  is  in  debt  or  that  any  claims  have 
been  allowed  or  judgments  rendered  against  it 
making  the  foreclosure  necessary.- Hatfield  r. 
Cummings,  60  N.  S.  817,  53  N.  B.  231,  152 
Ind.  280. 
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A  complaint  allesing  that  plaintiff  was 
duly  app<dnted  receiver  of  a  certain  associa- 
tion, and  was  by  the  court  duly  empowered  and 
directed  to  collect  by  suit,  If  neceBsary,  all 
claims  due  said  association,  allies  tbat  plain- 
tiff had  been  authorized  to  sue.— Id. 

In  a  suit  to  collect  a  debt  by  the  receiver 
of  a  corporation,  api)ointed  to  wind  up  its  af- 
fairs after  the  expiration  of  its  charter,  the 
answer  alleged  that  no  receiver  was  appointed 
or  applied  for  until  after  the  three  years  from 
the  expiration  of  the  charter  allowed  by  law  in 
which  to  wind  up  its  affairs.  The  reply  alleged 
that,  before  the  expiration  of  such  period,  a 
creditor  of  the  corporation  sued  to  recover  his 
debt  and  for  the  appointment  of  a  receiver; 
that  issues  were  formed  therein,  calling  in 
question  the  power  of  the  court  to  appoint  a 
receiver;  tbat  the  court  found  that  plaintiff 
was  entitled  to  recover,  and  that  a  receiver 
ought  to  l>e  appointed,  and  appointed  plaintiff 
herein  receiver;  that  the  latter  duly  qualified, 
and  entered  upon  the  discharge  of  his  duties, 
etc.  Held,  that  such  reply  sufficiently  shows 
the  anthority  of  the  court  to  appoint  a  receiver. 
—Id. 

P]    (Apv.  IS») 

In  an  action  against  a  receiver,  the  com- 
plaint must  allege  tbat  plaintiff  had  obtained 
leave  of  the  court  in  which  the  receivership 
action  was  pending  to  sue  the  receiver.— Fierce 
T.  Chism,  55  N.  B.  796,  28  Ind.  App.  505,  77 
Am.  St.  Rep.  441. 

[m]    (App.  1»00) 

A  complaint  in  an  action  against  the  re- 
ceiver of  a  railroad  company,  which  did  not  al- 
lege that  leave  had  heen  obtained  to  sue  the  re- 
ceiver, or  that  be  had  been  appointed  by  a  fed- 
eral court,  is  insufficient,  since  only  federal 
receivers  may  be  aned  without  leave  of  the 
court  appointing  them,  and  it  cannot  be  presum- 
ed, without  averment,  tbat  defendant  was  such. 
— Peirce  v.  Jones,  56  N.  E.  683,  24  Ind.  App. 
28G. 

[n]    (9«p.  1901) 

In  an  action  by  a  receiver  to  enjoin  the 
collection  of  notes  assigned  by  the  bank  for 
which  he  is  receiver,  the  complaint  alleged  that 
be  was  duly  and  legally  appointed  by  the  court 
in  which  bis  action  was  brought,  in  an  action 
within  the  court's  jurisdiction,  and  that  in  the 
order  of  his  appointment  he  was  commanded  to 
reduce  to  possession  all  the  property,  rights, 
credits,  and  choses  In  action  of  every  descrip- 
tion, and,  as  such  receiver,  to  bring  and  main- 
tain In  his  own  individoal  name  any  action 
necessary  In  the  discharge  of  his  duties  as 
such  receiver.  Beid  a  sufficient  averment  of 
authority  to  bring  the  action.— Taylor  v.  Cana- 
day,  57  N.  E.  524,  58  N.  E.  20,  155  Ind.  671. 

[o]   (App.  mi) 

A  complaint  by  a  receiver  averring  that  the 
judge  entered  an  order  empowering  him  to  col- 
lect all  claims  due  to  the  company,  and  to  bring 
in  his  own  name,  as  receiver,  suits  to  collect 


the  same,  sufficiently  shows  aathority  in  the 
receiver  to  maintain  an  action  to  recover  a 
preminm.— RoUson  t.  Wolf,  62  N.  B>  74,  27 
Ind.  App.  683. 

[p]    (Snp.  1902) 

An  application  for  mandamus  against  the 
receiver  of  a  railroad,  which  fails  to  allege 
cither  that  he  was  appointed  by  the  United 
States  court,  or  that  leave  from  the  court  ap- 
pointing him  has  been  obtained  to  sue  him,  is 
demurrable.— Malott  v.  State  ex  rel.  Board  of 
Com'is  of  Clay  County,  64  N.  E.  458,  158  Ind. 
67& 

Fob  Cases  fboic  Othkb  States, 

See  42  Cent.  Dig.  Receivers^  U  861-^ 
See,  also,  34  Cyc.  pp.  43G-43& 

S  186;  Jodcmemt. 

Arrest,  see  Judoheivt,  |  26S. 

Fob  Cases  fboh  Otheb  States, 

See  42  Cent.  Dig.  Receivers.  H  374-377. 
See,  also,  34  Cyc.  pp.  445-^7;  note,  94 
Am.  St  Rep.  64-68. 

1 188.  Appeal  and  errov. 

Persons  entitled  to  appeal,  see  Appeax.  ard 
Errob,  I  150. 

Fob  Cases  fbom  Otheb  States, 

See  42  Cent.  "Diq.  Receivers,  {  878. 
See,  also,  84  Cyc  p.  447. 

vn.  AOGouirriNO  amd  oompensa- 

TIOK. 

Persona  entitled  to  appeal,  see  Appbai.  avd 
Ebbob,  K  160,  151. 

S  186.  Oomp«BMtlon  tor  serrleea. 

Fixing  compensation  as  judicial  ac^  see  COH- 
STiTunonAL  Law,  {  67. 

Fob  Cases  fkom  Otheb  States, 

See  42  Cent.  Dig.  Receivers,  H  387-396. 
See,  also,  34  Cyc.  pp.  467-477. 

{  106.  —  lUclit  In  ceneraL 

[a]  Where,  pending  proceedings  for  the  ap- 
pointment of  a  receiver,  one  who  Is  largely  in- 
terested in  the  continuance  of  the  debtor's  busi- 
ness, and  also  creditor  to  a  la^e  amount, 
agrees  with  the  debtor  that  if  he  will  recom- 
mend bis  appointment  as  receiver,  and  be  la 
appointed,  he  will  act  wltbont  compensation, 
and  the  debtor  and  oUier  creditors,  relying  on 
such  agreement,  consent  to  such  apiwlntment, 
no  compensation  should  be  allowed  the  receiver, 
though  claimed  In  bis  final  report— <App.  19U2) 
Polk  V.  Johnson,  65  N.  E.  636,  35  Ind.  App. 
478;  (Sup.  1903)  Id.,  66  N.  B.  762,  160  Ind. 
292,  08  Am.  St  Rep.  274. 

Fob  Cases  fbom  Otoeb  States, 

See  42  Ceht.  Dig.  Receivers,  SS  387,  389- 
391. 

See.  also.  34  Cyc.  pp.  4G7-169. 
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I  800.  XtUbtlitle*  of  vwties,  propraty,  or 
fvmdg  for  eompMUvtiem  amd  ex- 
pemaoo. 

M  (8«p.l896) 

In  a  suit  to  fovecloee  a  mortgace  on  min- 
iDt  property,  B.  waa  appointed  receiTor  on  pe- 
tition of  plaintiff.  H.,  a  defeodaDt,  holding  a 
junior  mortgage,  filed  a  crow  complaint,  asking 
for  a  Mceiver  until  the  rear  for  redemption  ex- 
pired. An  order  appointing  B.  receiver  on  said 
cross  complaint  provided  that  he  shonld  create 
no  indebtednera  except  as  aatborized  by  the 
conrt  on  notice  to  the  other  lienholderB,  such 
order  being  made  after  a  decree  ordering  a  sale 
to  satisfy  all  liens^  subject  to  expenses  and 
coots,  hereafter  the  receiver  obtained  an  or- 
der to  borrow  money  from  H.,  who  was  the 
pnrctiaBer  at  the  sale,  for  the  purchase  of  ma- 
chinery and  the  payment  of  labor,  and  to  issue 
certificates  therefor;  and,  during  the  receive^ 
ship,  the  receiver  incurred  liabilities  for  labor 
and  for  repairs  necessary  for  the  proper  oper- 
ation of  the  mine,  rendering  periodical  reports 
to  the  conrt  and  to  H.  Beld,  that  H.  conid 
not,  after  the  receiver  had  resigned  and  turned 
over  the  property  in  its  improved  condition, 
avoid  liability  for  the  receiver's  expenses,  on 
the  ground  tliat  they  were  made  without  order 
of  court— Helsen  v.  Binz,  147  Ind.  2S4,  45  N. 
E.  104. 

Fob  Cases  pbou  Other  States, 

See  42  Cent.  Dig.  BeceiveTs.  {{  397-399, 
40L 

1 20S.  ObJeatloMa  to  aoaovat  and  pvo- 
amdixv*  theraom. 

[al  (Svp.1897) 
Where  an  attorney  waa  dischai^^  by  a 
receiver  and  another  employed,  without  any  in- 
crease of  fees,  the  amount  which  would  have 
been  allowed  to  the  one,  it  he  had  rendered  all 
the  services,  being  divided  between  the  two,  the 
purchaser  of  the  property  under  a  sale,  not  hav- 
ing his  hardens  increaaed  thereby,  could  not 
complain  of  tha  compensation  allowed  sach  at- 
torney.—Helsen  T.  Bins,  45  N.  E.  104,  147  Ind. 
284. 

[b]  <8u».U08) 
The  report  of  a  receiver,  and  an  excep- 
tion filed  thereto,  stand  as  the  complaint  and 
answer  of  the  respective  parties.— Johnson  v. 
Central  Tnist  Co.,  65  N.  E.  1028,  159  Ind. 
605. 

Where  exceptions  were  filed  to  the  report 
of  a  receiver,  the  filing  of  a  supplemental  re- 
port did  not  have  the  effect  of  taking  the  first 
report  out  of  the  record,  so  as  to  prevent  a 
consideration  on  appeal  of  exceptions  reserved 
to  the  ruling  on  exceptiona  to  the  first  report 
-Id. 

Fob  Cases  fbou  Otheb  States, 

See  42  Cent.  Dig.  Receivers,  S  403. 
See,  also,  34  Cyc.  pp.  457-459. 


f  MM.  INaekMse  of  noslTor. 

Of  corporation,  see  Gosfobations,  i  6S8. 
Record  for  pnrpoM  of  reriew,  see  Appeai,  aho 
Ebbob,  I  S20. 

M    (Snv.  19C3) 

A  judgment  of  allowance  was  obtained 
against  a  fund  in  the  bands  of  a  receiver,  and 
an  appeal  taken  from  the  judgment  Befoie 
determination  of  the  appeal,  the  receiver  re- 
ported tlie  filing  of  a  bond ;  stating  that  it  was 
given  in  consideration  of  tbe  discharge  of  the 
receiver  and  the  release  of  the  trust  property, 
and  providing  that  the  obligors  agreed  fliat  they 
might  be  substituted  in  any  litigation  in  any 
court  on  auch  claim  as  defendants  in  lieu  of 
the  receiver,  and  that  they  would  enter  an  ap- 
pearance to  sncb  litigation,  and  submit  to  sudi 
determination  as  might  be  made  at  tbe  close 
of  such  litigation,  and  pay  the  judgment  ren- 
dered against  them.  The  bond  was  made  pay- 
able to  the  clerk  of  the  court  in  which  the  re- 
ceivership proceedings  were  had,  and  for  Uie 
use  of  the  plaintiff  in  the  judgment  of  allow- 
ance, and  all  other  unpaid  claimants.  HeU, 
that  as  the  plaintiff  in  the  judgment  of  allow- 
ance was  a  stranger  to  the  contract,  so  that 
its  benefit  only  inured  to  him,  and  could  only 
be  enforced  by  him,  in  case  he  elected  to  accept 
its  benefit,  it  was,  aa  to  him,  only  an  offer  to 
contract,  acceptance  of  which  would  require  him 
to  pursue  his  remedy  in  another  and  different 
cause  of  action,  so  that  an  order  discharghig 
the  receiver  was  erroneous.— Johnson  v.  Centnl 
Trust  Co.,  65  N.  E.  1028,  159  Ind.  605. 

Fob  Cases  tboh  Otheb  States, 

See  42  Ckht.  Dig.  Receivers,  {{  319,  407, 
408. 

See,  also,  84  Qye.  pp.  478-480. 


Tin.  rOREION  AND  AWCHXABY  BB- 
OEIVERSHIPS. 

Appointment  of  ancillary  receivers  for  fordiD 
corporations,  see  Cobfobations,  {  686. 

$206.  AnoUlAvy  appobntflunt. 

[a]    (Sup.  1898) 

Where  a  receiver  has  been  appointed  for  a 
corporation  In  the  state  of  its  domicile,  on  ap- 
plication by  a  creditor  in  another  state  for  ■ 
receiver  therein  of  the  assets  in  that  state,  the 
question  whether  the  affairs  of  the  aasodatioD 
might  be  settled  to  the  best  interest  of  all  the 
stockholders  and  creditors  by  the  home  receiv- 
er, rather  than  by  the  action  of  separate  receiv- 
ers, is  to  be  decided  on  the  judgment  of  the 
trial  court  when  all  the  facts  are  kaowo.— Se- 
curity Savings  &  Loan  Aas'n  T.  Moore,  90  N. 
E.  869,  151  Ind.  174. 

Fob  Cabes  fboh  Otheb  States, 

See  42  Cent.  Dig.  Receivers,  S  410l 
See,  also,  34  Cyc.  pp.  499-504. 
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{207.  Tltl*  to  and  poaMudom  of  vvop- 
•rtr. 

[a]  <Sap.lS») 
The  receiver  of  an  insolvent  debtor  ap- 
pointed by  the  court  of  anotlier  state  is  not  en- 
titled to  funds  of  such  debtor  in  tlie  hands  of 
a  person  Id  Indiana  who  has  been  garnished  by 
other  creditors  of  the  insolvent,  though  the  gar- 
nishing creditors  are  also  nonresidents,  and 
though  the  insolvent,  being  a  citizen  of  the 
state  in  which  the  receiver  was  appointed,  had, 
before  the  garnishment  took  place,  assigned  all 
his  property  to  the  receiver,  in  ol>edie&ce  to  an 
order  of  said  court — Catlin  v.  Wilcox  Silver 
Plate  Co.,  123  Ind.  477.  24  N.  B.  250,  18  Am. 
St  Bep.  338,  8  L.  B.  A.  62. 

lb]  (8«p.  1898) 
The  legal  aathority  of  a  receiver  ta  coex- 
tensive only  with  the  jurisdiction  wherein  he 
ia  appointed,  as  to  creditors  in  a  different  juris- 
diction seeking  a  preferential  lien  on  assets 
therein,  and  not  yet  reduced  to  his  possession. 
—Security  Savings  &  Loan  Ass'n  v.  Moore,  GO 
N.  E.  SG9.  151  Ind.  174. 

Fob  Gases  fbou  Otbeb  States, 

See  42  Cert.  mo.  Receivers,  Si  411-415. 
See,  also,  34  Cya  pp.  489-492;  note,  23 
Ii.  B.  A.  62. 

I210.  Actions  br  or  agmlmst  forelsB  M- 

oelrers. 

[a]  (8iip.lS84) 

A  receiver,  on  the  ground  of  Interstate 
comity,  may  sue  in  the  courts  of  another  state 
than  that  in  which  he  was  appointed.— Metzner 
T.  Bauer,  98  Ind.  425. 

Fob  Cases  tbou  Othkb  States. 

See  42  Cent.  Dig.  Receivers,  417-420. 

See.  also,  34  Gyc.  pp.  494-498;  note,  4 
L.  R.  A.  (N.  Si)  824;  notes,  0  Am.  St 
Rep.  185,  8  Am.  St  Rep.  49. 


§  218 

IX.  X1ABIUTIE8  Oir  BOHDS  OK  UZT- 

DEBTAKINCW. 
{214.  Breneh  or  fnlflllMni  of  .eomdl- 

tlon. 
[a]   (Sttp.  1S82) 

Where,  In  a  suit  on  a  receiver's  bond,  the 
complaint  alleged  merely  that  the  receiver,  as 
such,  had  money  which  he  refused  to  pay  over, 
any  defense  was  valid  whidi  lAowed  either  that 
he  had  no  money  as  receiver  or  that  he  bad 
paid  over  all  that  he  bad.— Colgate  T.  Roberts. 
85  Ind.  464. 

Fob  Cases  feom  Other  States, 

See  42  Cent.  Bio.  Receivers,  (  423. 
See,  also,  34  Cyc.  p.  508. 

S218.  Actions. 
£a]  (Sap.  1882) 
Where  a  bond  given  by  the  receivn:  of  a 
building  and  loan  association  was  conditioned 
for  the  faithful  performance  of  doty  and  for 
the  proper  payment  of  all  moneys  received 
him  as  SQch  officer,  a  complaint  thereon  alleg- 
ing that  plaintiff  was  the  successor  of  snch  re- 
ceiver, and  that  the  latter  was  directed  and  or- 
dered to  pay  over  the  goods  and  chattels  re- 
maining in  his  hands  to  plaintiff,  but  neverthe- 
less, being  short  In  his  accounts  as  receiver 
more  than  |1,000,  did  not  obey  such  order  of 
court  in  the  payment  of  all  such  moneys  so  re- 
ceived and  collected  by  him  to  the  plaintiff,  but 
of  said  moneys  more  than  $1,000  now  remains 
long  past  due  and  unpaid,  etc,  shows  a  breach 
of  tb»  second  specification  In  the  condition  of 
the  bond.— Colgate  v.  Roberts.  85  Ind.  464. 

In  an  action  on  a  receiver's  bond,  no  breach 
can  be  taken  advantage  of  which  has  not  been 
assigned.— Id. 

Fob  Cases  vbou  Otheb  States, 

See  42  Cent.  Dig.  Receivers,  |  427. 
See,  also,  34  C^c.  pp.  507-509L 

X.  WBONOFVL  BE0EIVEB8KIP8. 

Fob  Cases  ntou  Otbeb  States. 

See  42  Cent.  Dio.  Receivers,  {  42& 
See,  also,  34  Qrc  pp.  610-512. 
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Scope-Note. 

[INCLUDES  fraudulently  receiving  or  concealing  property  stolen,  embezzled,  or  ob- 
tained by  false  pretenses,  etc.,  by  another,  knowing  It  to  bave  been  bo  stolen,  embezzled, 
or  obtained;  nature  and  elements  ns  a  distinct  crime  of  such  receiving  or  concealing;  nature 
and  extent  of  criminal  reRpouslblllty  therefor,  and  grounds  of  defense;  and  prosecution 
and  punishment  of  such  acts  as  public  offenses. 

[EXCLUDES  liabilities  of  persons  recelTlng  such  goods  as  accessories  to  larceny,  ete. 
(see  Larceny;  and  other  specUlc  heads).  For  complete  list  of  matters  exdnded,  see  cross- 
references,  post.] 

Analysis, 

§  1.  Nature  and  elements  in  general. 

§  6.  Persons  liable. 

§  7.  Indictment  or  information, 

§  8.  Evidence. 

§  9.  Trial  and  review, 

§  10.  Sentence  and  punishment. 

Cross-References. 


See— 

Conversion  of  stolen  goods.  Trover  and  Con- 
version, {  11, 
Former  jeopardy.   Cbiuinal  Law,  S  ITS. 


Limitations.    Cbiminal  Lav,  $S  147,  149. 
Thief  as  accomplice  of  receiver  of  stolen  goodi 

within  rnles  relating  to  testimony  of  aooMl- 

plicea.   Cbiuinal  Law,  {  507. 


i  1.  Katnre  and  elements  in  seneral. 

Indictment  and  information,  see  post,  |  7. 

[ft]     (Sap.  1860) 

Where  defendant,  charged  with  receiving 
stolen  goods,  is  tried  before  the  thief,  the  state 
must  prove  the  larceny  of  the  goods  by  some 
thief,  the  subsequent  reception  of  the  stolen 
goods  by  the  accused,  and  that  he  knew  at  the 
time  that  they  were  stolen.— -Reilley  t.  State, 
14  Ind.  217. 

[b]    (Bap.  IMS) 

Bnms'  Rev.  St  1001,  |  2012  (Homer's 
Rev.  St  1901,  {  1935 ;  Rev.  St.  1881,  8  1935), 
defining  the  crime  of  receiving  stolen  goods  as 
the  baying,  receiving,  concealing,  or  aiding  in 
the  concealment  of  any  property  which  has 
been  stolen,  knowing  the  same  to  have  been 
stolen,  renders  three  elements  esaentiel  to  the 
crime:  (1)  the  receipt  (2)  of  goods  which  have 
been  stolen,  (3)  knowing  them  to'  have  been 
stolen.— Semon  T.  State,  62  N.  E.  626,  168  Ind. 
05. 

Fob  Cases  pbou  Otheb  States, 

See  42  Cent.  Dig.  Rec.  S.  Goods,  {$  1-3. 
See,  also,  34  Cyc.  pp.  515-519. 

S  6.  PevsoBs  liable. 

[a]     (Sap.  1SS6) 
To  sustain  the  charge  of  receiving  stolen 
goods  it  must  be  proved  that  the  goods  were 


received,  cither  directly  or  indirectly,  from  the 
thief,  knowing  them  to  have  been  stolen;  and 
a  second  receiver  of  the  goods  ia  not  guilty  of 
such  offense  unless  he  receives  tliem  under  cii^ 
cumstances  connecting  him  with  the  thief.— 
Foster  t.  State.  100  Ind.  2T2,  6  N.  B.  641. 

Fob  Cases  fbou  Otheb  States, 

See  42  Cent.  Dig.  Rec.  S.  Goods,  S  & 
See,  also,  34  Cyc.  p.  518. 

}  7.   Indictment  or  information. 

Allogations  as  to  place  of  offense  as  showing 
venue,  see  Indictment  and  iKroBiUTion.  | 

86. 

Amendment,  see  InoicniEnT  ANO  iNFOUU- 

TION,  S  161. 
Discretion  of  court  as  to  requiring  state  to 

elect  between  counts,  see  Indictment  and 

Information,  S  132. 
Ehiplicity,  see  Indictment  and  Information, 

§  125. 

Joinder  of  parties,  see  Indictment  and  In- 

FOBMATION,    S  124. 

Reference  from  one  count  to  another,  see  In- 
dictment AND  Infobmation,  §  99. 

Variance  betwoen  indictment  or  information 
and  preliminary  affidavit,  see  iHDlcrvenT 
AND  Infobmation,  {  122. 

[a]  An  indictment  or  information  for  receiving 
stolen  property  need  not  allege  the  time  and 
place  of  the  theft— (Sup.  1827)  Holferd  T. 
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§8 


State,  2  BlackL  103;  iXS74)  Kanfman  t.  Stata, 

49  Ind.  248. 

[b,  cl  (Svp.  X832) 

An  indictment  for  receiving  stolen  goods, 
knowing:  them  to  be  stolen,  omitted  to  state 
that  the  defendant  had  received  them  with  in- 
tent  to  defraad  the  owner;  but  it  stated  that 
he  bad  feloniously  received  them,  knowing,  etc. 
Held,  on  motion  in  arrest  of  judgment,  that  the 
indictment  was  tnanfflcient— Pelts  t.  State,  3 
Blackf.  28. 

m   (tav.  1870) 

An  Indictment  nnder  the  atatnte,  which 
punishes  any  *^Tson  who  shall  buy,  Teoelve, 
conceal,"  etc.,  **an7  stolen  propertr,  knowing 
the  same  to  have  been  stoleo,"  need  not  charge 
that  the  accused  received  the  goods  with  intent 
to  defraud  any  person.-^andolpho  T.  State,  33 
Ind.  439. 

Ad  indictment  for  receiving  stolen  goods  al- 
leged a  felonious  larceny  of  said  goods  on,  etc., 
by  certain  persons  named,  other  than  defendant, 
and  that  defendant  afterwards  on,  etc..  "did 
then  and  there,  unlawfully  and  feloniously,  re- 
ceive, conceal,  and  aid  in  concealing  said  goods, 
he  then  and  there  well  knowing  said  goods  to 
have  been,  as  aforesaid,  unlawfully  and  felo- 
niously stolen,  taken  and  carried  away,"  etc. 
Held,  that  it  sufficiently  alleged  a  felonious  In- 
tent and  that  the  defendant  knew  at  the  time 
he  received  the  goods  that  they  had  been  stolen. 
—Id. 

M     (9«V.  1874) 

An  indictment  for  receiving  stolen  goods 
with  knowledge  of  the  fact  need  not  allege  that 
the  ptoperty  was  at  sndi  time  a  proper  subject 
of  larceny^Kantoau  t.  Sute.  49  Ind.  24S. 

in     (8«P-  1886) 

In  an  indictment  for  receiving  stolen  goods, 
it  is  sufficient  to  charge  that  the  goods  were 
stolen  by  some  person  to  the  grand  jurors  un- 
known, but  It  must  be  shown  at  the  trial  that 
reasonable  diligence  was  used  to  ascertain  the 
name  of  the  thief,  and  he  must  in  some  manner 
be  identified  or  singled  out  at  the  trial.— Foster 

State.  106  Ind.  2T2,  6  N.  B.  641. 

tel  (S«p.utt) 
Where  an  information  for  receiving  stolen 
property  unnecessarily  alleges  the  name  of  the 
thief,  or  that  his  name  is  unknown,  such  alle- 
gations must  be  proved,  to  identify  the  offense. 
—Semon  y.  State.  62  N.  E.  625,  158  Ind.  55. 

On  a  prosecution  for  receiving  stolen 
goods,  the  identity  of  the  thief  and  the  person 
from  whom  the  goods  were  received  is  Immate- 
rial, the  offense  being  substantive;  and  hence 
an  iMormation  for  receiving  stolen  goods  Is  not 
defective  for  failing  to  allege  the  name  of  the 
thief,  or  of  the  person  from  whom  the  proper- 
ty was  received.— Id. 

An  information  for  a  criminal  offense  be- 
ing, under  Boms'  Rev.  St.  1901,  S  1"47  (Hor- 
ner's Hev.  St.  1901,  S  1078;  Rev.  St.  18S1,  § 
1G78),  the  official  statement  to  the  court  by 


the  prosecutliv  attorney  hat  a  person  is  guUty 
of  a  designated  crime,  based  upon  the  affidavit 
of  a  competent  person,  an  arexment  in  an  in- 
formation for  receiving  stolen  goods  that  the 
thief  is  unknown  to  the  affiant  is  mere  sur- 
plusage, and  hence  the  absence  of  evidence  that 
the  thief  was  unknown  to  the  affiant  is  imma- 
terial.—Id. 

An  averment  in  an  information  for  receiv- 
ing stolen  goods  that  they  were  received  "felo- 
niously," while  not  making  it  so  in  fact,  ia 
essential  as  a  matter  of  pleading,  and  charac- 
terizes the  act  as  haviog  been  done  in  a  man- 
ner prohibited  by  law. — Id. 

An  affidavit  and  information  which  charg- 
ed that  defendant  "feloniously  did  buy"  cer- 
tain goods  described,  which  goods,  "prior  to 
the  time  they  were  so  bought,  *  *  *  had 
been  feloniously  stolen."  and  that  defendant, 
"at  the  time  he  so  bought,  •  •  *  well  know- 
ing that  the  same"  had  been  so  stolen,  etc.,  is 
e<iuivalent  to  charging  defendant  with  receiving 
goods  which  at  the  time  were  stolen,  and  then 
held  under  the  larcenous  taking,  and  that  he 
knew  it,  and  hence  is  sufflcienL— Id. 

[h]  (Sup.  1905) 
An  indictment  for  receiving  stolen  goods 
is  not  &tally  defective  for  failure  to  charge  the 
name  of  the  thief  or  state  that  his  name  was 
to  the  grand  jury  unknown. — Beuchert  v.  State, 
76  N.  E.  Ill,  165  Ind.  523. 

[1]  (Sap.  190S) 
An  indictment  under  Bnms'  Ann.  St.  1901, 
S  2012  (Rev.  St.  1881,  §  1935;  Homer's  Ann. 
St  1901,  {  1935),  for  receiving  stolen  goods, 
describing  the  property  stolen  and  received  as 
brass  of  a  stated  value,  of  the  personal  goods 
and  chattels,  etc.,  sufficiently  described  the 
property.— Miller  v.  State.  76  N.  B.  245.  165 
Ind.  560. 

Fob  Cases  from  Otheb  States, 

See  42  Cent.  Dig.  Rec.  S.  Goods,  IS  0-14. 
See,  also,  34  Cyc.  pp.  620-523. 

§  8.  Erideuoe. 

Confession  of  thief,  see  Crihinai.  Law,  S  424. 

Evidence  of  acts  showing  knowledge,  see  Crih- 
inAi,  Law,  |  370. 

Necessity  of  showing  conspiracy  before  admit- 
ting statements  of  thle^  see  Cbiujnal  Law, 
S  427. 

[a]  (Sap.  1867) 

Under  an  indictment  for  receiving  stolen 
goods,  evidence  that  the  alleged  thief  had  stolen 
other  goods  of  the  same  kind  is  irrelevant.- Mc- 
Intire  v.  State,  10  Ind.  26. 

[b]  (Sap.  1360) 

Where  defendant  charged  with  receiving 
stolen  goods  is  tried  before  the  thief,  the  state 
may  not  prove  the  larceny  by  the  confession  of 
the  thief,  though  made  under  circumstances 
rendering  it  admissible  if  the  thief  were  on 
trial.— Reilley  v.  State,  14  Ind.  217. 
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[C]     (tap.  1896) 
On  a  trial  for  rcceiriDg  stolen  goods,  evl- 
dence  of  the  character  of  parties  who  frcguent- 
ed  defendant's  house  is  competeat — Goodman 
T.  State,  141  Ind.  35,  3»  N.  B.  838. 

On  a  trial  for  receiving  a  Jersey  calf 
whicli  had  been  stolen,  and  which  was  found 
on  defendant's  premises,  there  was  evidence  that 
no  Jersey  stock  was  owned  In  the  neighborhood; 
that  Tarions  goods,  apparently  stolen,  were 
found  secreted  In  defendant's  house;  and  that 
there  was  found  in  his  possession  a  horse  whidi 
he  knew  had  been  stolen  by  a  suapidoas  char- 
acter who  stayed  occasionally  at  bia  bouse. 
Held,  that  a  verdict  of  gnilty  wae  justified.— Id. 

[d]     (Sap.  1906) 

In  a  prosecution  for  receiving  certain  steel 
bars  stolen  from  a  corporation,  evidence  held 
to  sufficiently  prove  the  corporation's  noDCon- 
sent  to  the  taking  of  the  bars.— Beuchert  v. 
State,  70  N.  B.  Ill,  165  Ind.  523. 

Foa  Cases  from  Other  States. 

See  42  CEHT.  Dio.  Bee.  S.  Goods,  H  IS- 
IS. 

See,  also,  34  Cyc.  pp.  523-S29;  note,  101 
-  Am.  St.  Rep.  481. 

I  O.  Trial  and  review. 

Application  of  instructions  to  case,  see  Chimi- 

NAL  Law,  i  814. 
Instructions   invading   province   o£  jury,  see 

Criminal  Law,  {{  763,  764. 

[a]  (Snp.  1876) 

On  tlte  trial  of  an  indictment  containing 
a  count  for  larceny  and  a  count  for  receiving 
stolen  goods,  the  court,  having  charged  the 
jury,  as  to  the  former  count,  that  one  of  the 
essentials  thereof  was  that  the  goods  "were 
80  stolen  by  the  identical"  defendant,  naming 
him,  "named  in  the  indictment,  alone,  or  by 
him  acting  jointly  with  others,"  instructed  as 
to  the  latter  count  that  it  was  material  there- 
imder  "that  tlie  articles  named  in  that  count, 
or  some  of  them,  were  by  some  one  feloniously 
stolen,  taken,  and  carried  away  from"  the  own- 
er named  in  the  indictment.  Held,  that  the  ju- 
ry could  not  have  been  misled  by  such  instruc- 
tion as  to  the  receiving  of  stolen  goods,  by  its 
failure  to  state  that  the  goods  must  have  been 
feloniously  taken  by  some  one  other  than  the 
defendant.— Owen  v.  State,  52  Ind.  379. 

On  trial  of  an  indictment  for  receiving 
stolen  goods,  an  instruction  that  it  was  essen- 
tial that  the  identical  defendant  named  in  the 
indictment  did  feloniously,  knowing  that  such 
.goods  were  stolen,  receive  or  conceal  them,  etc., 
was  not  erroneous  for  not  stating  that  the  goods 
most  have  been  received  from  the  thief  or  bis 
agent— Id. 

[b]  (Sup.  1898) 

The  verdict  of  a  jury  In  the  trial  of  one 
accused  of  receiving  stolen  property  was  as 
follows:  "We,  the  jury,  find  the  defendant 
guilty  as  charged  in  the  indictment;  and  we 


farther  find  that  he  is  32  years  of  age."  ffcM, 
that  the  verdict,  in  not  fixing  the  punishmeat, 
was  not  defective  as  it  was  exprea^  autho^ 
ized  by  the  indeterminate  sentence  law.— Seal- 
er T.  State,  60  N.  a  302,  130  Ind.  30a 

In  a '  prosecatioB  for  receiving  steel  bars 
stolen  from  a  corporation,  an  instruction  that 
the  jury  should  find  that  the  corporation's  want 
of  consent  to  the  taking  of  the  bars  was  not 
sufficiently  shown  until  the  state  had  proved 
the  nonconsent  of  each  and  every  person  that 
was  authorised  by  the  corporation  to  buy  and 
sell  "goods,"  not  limited  to  the  particular  steel 
bars  in  question,  was  properly  refused  as  too 
broad.— Beuchert  t.  State,  76  K.  E.  Ill,  16S 
Ind.  523. 

Fob  Cases  fbom  Otheb  States, 

See  42  Cekt.  Dig.  Rec.  S.  Good^  if  19- 
22. 

See,  also,  34  Cyc.  pp.  530,  531. 

{ 10.  Bemteneo  and  pvalshmeatt 

[a]    (Snp.  1860) 

The  punishment  for  stealing  and  for  n- 
ceiving  stolen  goods  is  the  same  under  our 
statute.— Maynard  t.  State,  14  Ind.  427. 

Fob  Cases  fboh  Otheb  StatBS. 

See  42  Cent.  Dig.  Rec  S.  Goods,  |  2S. 
See,  also,  34  Cyc  p.  531. 

RECEPTION. 

Evidence  at  hearing  before  referee.  Beri- 
EHCB.  {162-66. 
At  trial— 

Cbimiitai.  Law,  H  661-687. 
Equitt,  t  385. 
HoiuciDE,  U  263-267. 
Bapb,  S  56. 

Tbial,  SS  32-105,  376-379: 
In  arUtration  proceedings.  Abbitbatiov 

AITD  AWABD,  {  8^ 

On  assessment  of  damages,    DAHAass,  1 
207. 

On  new  trial.  Affeai.  ahd  Ebbob,  |  1214. 
Verdict— 

Cbiminai,  Law,  |  872. 
Tbial,  |  321. 

RECITALS. 

Estoppel  by  redtals  in  deeds  or  oOer  written 

obligations.    Estoppel,  %  22. 
Presumpdons  on  appeaL  Appkal  asd  Euoi. 

I  904. 

Recital  of  sealing  In  instrument  sealed.  SsiU, 
8  5. 

In  partlealar  laatraaieata. 

See- 
Bail  bond.  Bail,  §  57. 
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RECITALS-RECOONIZANCES. 


Deed.    Deeds,  |S  33-35.  06. 

As  waiver  of  vendor's  lien.    Yendob  and 

PUBCHASEB,  S  266. 
From  city  on  aale  for  nonpayment  of  as- 
sessment for  street  improvement.  Mu- 
nicipal COBPORATIONS,  |  582. 
To  purchaser  at  execution  sale.  Execu- 
tion, i  311. 
Indictment  and  Infobmation,  $  70. 
Jadgment    Judgment,  §8  130.  220. 

GoDstruction  and  operation.  Judouent, 
i  525. 

Mortgage  as  affecting  priority.    Mobtoaqes,  f 
159. 

CoDBtmction    and    operation.  Chattel 

MOBTQAOES,  S  103. 
PlSADlNQ,  17,  34. 

Prison  llmita  bonds.    Execution,  {  448. 
Release  of  mortgage.    Mobtoaoes,  S  313. 
Beplevin  bondi.   Executioh,  |  15S. 


SherifTfl  deeds.    Mobtoages,  |  554. 
St.\tutes,  8  210. 

Tax  deed.   Taxation,  SS  756-76L 
Wiixs,  I  407. 

RECKLESSNESS. 

Element  of  willful  n^ligence,  see  Nbougencb, 
S  11. 

RECLAMATION. 

Districts,  see  Drains,  8|  12-20. 

RECOGNITION. 

See— 

Highway  as  existing.   Highwats,  S  0. 
Illegitimate  child.    Bastabds,  $  13. 

Effect  oa  property  rights.    Bastabds,  | 

m 


RECOGNIZANCES. 


Scope-Note. 

pNOLUDES  obllgatlona  of  record,  entered  Into  before  a  cqort  or  ofllcer  duly-  aa- 
ttaorlzed,  as  security  for  the  performance  of  some  particular  act  required  In  a  judicial 
proceeding;  nature,  requisites,  validity,  constmction,  operation,  and  effect  of  such  Instru- 
ments in  general;  breach  and  forfeiture  of  recognizances;  and  proceedings  to  enforce  lia- 
bilities of  sureties. 

[EXCXUDES  recognizances  Inddent  to  particular  proceedlnga  (see  BaU;  Bretwh  of  the 
Peace;  Appeal  and  Error;  Costs;  and  other  speciflc  heads).  For  complete  list  of  matters 
excluded,  see  cross-references,  post] 


Analysis. 


%  1.  Nature  and  essentials  in  generaL 

§  2.  Requisites  and  validity. 

§  3.  Construction  and  operation. 

§  4.  Discharge  of  sureties, 

§  6.  Extent  of  liability. 

§  8.  Relief  from  liability  or  forfeiture. 

§  9.  Entry  of  judgment  on  default  or  forfeiture. 

§  11.  Scire  facias. 

§  12.  Actions. 

Cross-References, 


See— 
Baii.. 

Pleading  according  to  legal  effect  Pleadiho, 

s  10. 

Pablic  record.    Recobds,  i  1. 
RetroactiTe  operation  of  repealing  acts.  Stat- 
utes, S  275. 

Im  p«rtle«]ftr  aettons  or  procccdlBsa. 
See- 
Appeal— 

AfpeAi,  and  Ebiob,  H  371-395.  403-170, 
1223-1247. 


Appeal— (Cont'd). 

Criuinai.  Law,   ||  1076.   1077.  IIM- 
1199. 

JUSTICKS  OV  THX  P*AOB,  |  1S9. 

Appearance  of  witness.   Witnebsbs,  §  19. 
Bastardy  proceedings.   Babtabdb,  H  46,  47. 
Secnrity  for  costs.  Costs.  H  10&-145. 
Stay  of  execution.   Execution.  $|  158,  177. 
In  justice's  court  Justices  of  tbb  Peace, 
i  135. 
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RECOGXIZANCES. 


Si 


I  1.  ZTatsre  amA  MMBtlala  1b  ceuraL 

Beqnisites  and  validit?,  tee  poet,  |  2 

ta]     (Sop,  1829) 

Id  all  cases  la  which  the  state  takes  an 
obllgatioD  from  an  individual  for  the  perform- 
ance of  any  dnty,  it  should  be  by  recognizance, 
unless  the  law  otherwise  direct.— Dickerson  t. 
Oray.  2  Blackf.  280. 

Fob  Casks  fboh  Onira  States, 

See  42  Cent.  Dig.  Becogn.  M  1-10. 
See,  also,  34  Cyc.  p.  538. 

{  2.  B«4tililtM  and  T«Udltr< 

[a]  (Bop.  1823) 

A  recognizance  may  be  entered  Into  by 
tbe  sureties  alone,  witbont  tbe  principal. — 
Minor  T.  State.  1  Blackf.  230. 

[b]  (8n».  1826) 

It  is  no  objection  to  a  recognizance  en- 
tered into  before  an  associate  Judge  of  the 
county  that  it  does  not  state  him  to  be  a  judge 
of  tbe  circuit  court.— McCarty  v.  State,  1 
Blackf.  338. 

[c]  (Sap.  1S34) 

If  a  penal  bond,  taken  by  a  sheriff,  show 
on  its  face  that  it  was  signed  and  sealed  in 
his  presence,  and  approved  by  him,  it  is  good 
as  a  recognizance;  the  defect  in  its  form,  if 
any,  being  cared  by  the  statute  under  which 
it  was  taken.— Eeanu  t.  State,  8  Blad^f.  334. 

[d]  (8«p.  1S40) 

A  recognisance,  from  the  caption  of  which 
it  appeara  that  the  recognizance  was  taken  in 
the  proper  County,  suflSciently  shows  that  the 
recognisance  was  taken  to  such  county.— Well- 
man  T.  State,  R  Blackf.  343. 

A  recognizance,  filed  at  the  proper  time, 
but  not  tlien  entered  of  record,  may  be  entered 
of  record  at  a  sabsequent  term,  nunc  pro  tunc 
-Id. 

[•]     (Snp.  184S) 

A  circuit  judge  may  take  a  recognizance 
at  his  chambers.— Crandall  t.  State,  6  Blackf. 

284. 

[f]  (Sap.  1S43) 
A  party's  name  was  omitted  in  the  body 
of  a  recognizance,  but  it  appeared  that  he  bad 
signed  and  sealed  it  with  tbe  others,  and  that 
it  was  taken  and  approved.  Held,  that  the 
recognizance,  notwithstanding  tbe  omission,  was 
valid,  under  the  statute,  as  to  all  the  parties.— 
Burton  r.  State,  6  Blackf.  330. 

[si    (8«P*  IMS) 

The  president  judge  and  one  of  the  asso- 
ciates is  a  competent  tribunal  before  whom  to 
take  a  recognizance.- Saxton  t.  State,  8  Blackf. 
200. 

[b]    (Sap.  1S50) 

The  statute  did  not  formerly  require  par- 
ties entering  into  recognizaores  to  subscribe 
their  names  thereto.- Doe  ex  dem.  Cooper  t. 
Ilarter,  2  Ind.  2.^>2. 


m  (Sap.  1858) 
A  deputy  sberifTs  retom  of  a  reoognliaiKe: 
"Taken  and  approved  by  me  this  20th  day  of 
Oct..  1852.  M.,  Sheriff,  by  C,  Deputy"— wss 
in  the  proi>er  form  for  such  a  return  by  a 
deputy,  and  was  suffident— Patterson  v.  Stat^ 
10  Ind.  29a 

[j1  A  recognizance  need  not  be  signed  by  tbe 
recognizors.— (Sup.  1862)  Camptiell  v.  State, 
18  Ind.  375,  81  Am.  Dea  363;  (1871)  State  t. 
Elder,  35  Ind.  868;  (1876)  Grlnestaff  t.  States 
53  Ind.  23& 

[k]  A  recognizance  is  not  required  to  be  under 
the  seal  of  the  parties.— (Sup.  18^)  Campbell 
V.  State,  18  Ind.  375,  81  Am.  Dec.  363;  (1S7Q) 
Grinestafl  t.  State,  53  Ind.  238. 

[I]  (Sap.  1870 
Defendant  under  a  verified  plea  of  noa 
est  factum,  introduced  evidence  to  show  that 
after  tbe  execution  of  the  recognisance  sued  oa 
It  had  bem  altered  by  flie  interlineation  of 
certain  immaterial  words.  Held  that,  even  if 
proved,  such  alteration,  by  whomsoever  made^ 
could  not  destroy  its  validity.— Harris  v.  State 
ex  rel.  Brownlee,  64  Ind.  2. 

[ml     (8np.  1ST7) 

A  defective  recognizance  is  cured  by  sec- 
tion 700,  p.  311,  2  R.  S.  1876.-Black  T. 
State  ex  rel.  McAllUter,  58  Ind.  588. 

[d1    (Sap.  1SS1) 
A  recognizance,  Invalid  at  tbe  time  it  Is 
entered  into,  will  not  be  validated  by  subse- 
quent acts  of  the  court  or  officer.— State  v. 
Winninger,  €1  Ind.  51. 

Fob  Cases  fbom  Other  States, 

See  42  Cent.  Dig.  Recogn.  §S  1-lft 
See.  also,  34  Cyc.  pp.  540-551. 

S  3.  Oonstrmetlom  and  operatloa. 

[aj  (8ap.l8S» 

A.  and  B.  entered  into  a  recognirance  by 
which  they  admowledged  themselves  indebted 
to  tbe  state  in  the  soni  fit  $1,000  each.  Bdi, 
that  tbe  recognisance  was  several,  and  sot 
joint  and  several.— HUdreth  v.  State,  5  BltckL 

sa 

Fob  Cases  ntoic  Othxb  States, 

SEE  42  Cert.  Die.  Becogn.  H  21^  22. 
See,  als<^  34  Oyc.  p.  551. 

8  4.  Diaeharce  of  snretles. 

[a]    (Sap.  1868) 

Under  2  Rev.  St.  p.  366,  the  death  of  tbe 
principal,  after  forfeiture  entered,  making  sat- 
render  impossible,  like  an  actual  surrender, 
discbarges  the  surety  in  a  recognisance,  on  paj- 
ment  of  costs.— Woolfolk  v.  State,  10  Ind.  5311 

Foe  Cases  rsou  Otheb  States, 
See  42  Cent.  Did.  Bec<^  S  23. 
See,  also,  34  Cyc  pp.  552,  553. 
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{  6.  Estemt  of  UabUitr* 
[ft]    itap.  UN) 

The  recognisBiiGe  roast  be  osrUfled  and 
recorded  to  be  *  lien  on  land.— Patterson  t. 
State  6x  Tel.  Nefl,  12  Ind.  8G. 

Fos  Cases  ntow  Other  States, 

See  42  Cmvn.  Dio.  Recogn.  fiS  24,  25. 
See,  also,  34  Cyc  p.  552. 


i  8.  Belief  tram  llablUtr  Or  forfeiture. 
M     (Sup.  188S) 

The  courts  can  xemit  jadgments  on  for- 
feited recognizances,  only  for  cause  shown.— 
State  ex  rel.  Levis  t.  Speck,  20  Ind.  211. 

[bl  (Sap.lST6) 

In  a  proceeding  to  set  aside  the  forfeiture 
of  a  recogniznnoe,  a  complaint  is  not  necessary. 
A  written  motion  ia  sofficlent.— State  t.  Shide- 
ler,  51  Ind.  64. 

The  power  to  set  aside  the  forfeiture  of  a 
recognizance  is  not  vested  ezduaiTelT  in  the 
governor,  but  exists  also  in  the  proper  court 
—Id. 

[c]    (Snp.  1S») 

The  forfeiture  of  a  recognizance  by  a  jus- 
tice of  the  peace,  certified  by  him,  and  filed  in 
the  office  of  the  clerk  of  the  circuit  court,  under 
the  provisions  of  Rev.  St.  1881,  SS  1630,  1631, 
cannot  be  set  aside  by  the  circuit  court  on  mo- 
tion in  an  action  on  the  recognizance.— Day  v. 
Sute,  125  Ind.  682,  25  N.  E.  817. 

Fob  Gabeb  tbou  Otheb  States, 
See  42  Cekt.  Dig.  Becogn.  S  28. 
See,  also,  84  Cyc.  pp.  556.  657. 

I  9.  Entry  of  Jvdsaunt  oa  defavlt  or 
forfeiture. 

Collateral  attack  on  judgment  forfeiting,  see 

JUDQUEKT,  i  479. 
Pleading  in  action  on  recognizance,  see  post,  S 

12. 

Ca]  (Sap.  1832) 
If  the  principal  makes  default,  and  the  re- 
cognizance  be  declared  forfeited,  a  scire  facias 
may  issue  against  the  cognizor,  without  the  en* 
try  of  a  Judgment- Andreas  v.  State,  8  Blackf. 
108. 

[b]  (Sup.  1834) 

The  rendering  of  judgment  for  the  amount 
of  a  recognizance  at  the  time  of  declaring  the 
same  forfeited  is  mere  surplusage,  and  cannot  be 
assigned  for  error.— Keams  t.  State,  8  Blackf. 
334. 

[c]  (9ttp.l8S9) 

Forfeiture  is  necessary  to  the  maintenance 
of  action  on  a  recognlzancc^Votaw  v.  State,  12 
Ind.  497. 

[d]  (Sup.  1874) 

A  recognizance  may  be  the  foundation  of  an 
action  without  a  certificate  of  forfeiture  indors- 
ed thereon.— Adams  v.  State,  48  Ind.  212. 


[6]    (Sup.  1882) 

A  judge  cannot  delegate  to  the  clerk  au- 
thority to  enter  np  Judgment  of  forfeiture  aft- 
er the  end  of  the  term;  and,  when  it  is  ap- 
parent tliat  judgment  was  so  entered,  a  suit 
on  the  recognizance  cannot  be  maintained.^ 
State  r.  Tbistlethwaite,  83  Ind.  317. 

[f]     (S«p.  1884) 

Where  the  proper  entry  and  certificate  of 
forfeiture  is  made,  the  judgment  of  forfeiture 
cannot  be  questioned  by  plea  or  proof  in  a  suit 
on  the  recognizance.— Friedline  r.  State,  93  Ind. 
366. 

Fob  Cases  fbou  Otheb  States, 
See  42  Cent.  Dig.  Recogn.  §  27. 
See,  also.  84  Cyc.        554.  555. 

ft  11.  Seire  faoiaa. 

Kntry  of  judgment  as  condition  precedent  to 
scire  facias,  see  ante,  {  9. 

M    (Sup.  18B) 

A  scire  fadas  against  all  the  obligors  on  a 
recognizance  was  served  on  two  of  them,  and 
two  nihils  returned  as  to  tiie  other.  Held,  that 
exectttl<m  was  r^htly  awarded  against  the  two; 
the  award  of  execution  being  considered  not  as 
joint,  but  as  several,  conformably  to  the  nature 
of  the  obligation.— Adair  v.  State,  1  Blackf. 
200. 

[b]    rSap.  1823) 

If  a  recognizance  entered  Into  by  two  per- 
sons be  forfeited,  one  scire  facias  may  Issue 
against  both,  and  a  separate  execution  be  award- 
ed against  each  for  the  amount  of  his  obligation. 
—Minor  v.  State,  1  Blackf.  236.  . 

[cl    (Sap.  1832) 

A  scire  facias,  on  a  recognizance  not  taken 
ID  a  court  of  record,  should  show  by  whom  it 
was  taken  and  filed,  and  that  the  person  who 
took  and  filed  it  was  authorized  to  do  so.— An- 
dress  t.  State,  S  Blackt  108. 

[d]     (Sap.  1S34) 

The  writing  of  "Octb."  for  October,  in  a 
sci.  fa.,  to  designate  the  time  for  appearance  to 
the  writ,  cannot  be  assigned  for  error.— Keams 
V.  State,  3  Blackf.  334. 

Two  returns  of  "not  found"  to  a  sci.  fa., 
like  two  returns  of  nihil,  are  equivalent  to  serv^ 

ice.— Id. 

[el     (Sap.  1834) 

A  scire  facias  on  a  recognizance,  taken  out 
of  court,  must  show  that  the  recognizance  waa 
taken  by  a  person  legally  authorized  to  take  it, 
and  that  it  was  duly  acknowledged  before  him, 
and  that  it  waa  filed  and  recorded  in  the  proper 
court.— Laog  v.  State,  3  Blackf.  344. 

[f]  Where  a  recognizance  by  two  or  more  is 
se%'eral  and  not  joiQt,  a  joint  scire  facias  against 
the  recognizors  cannot  be  sustained, — (Sup.  1S39) 
Uildreth  V.  State,  5  BkckL  80;  (1840)  Chand- 
ler V.  Same,  Id,  471. 
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[g]  (Siip.l»») 
A  scire  facias  axainst  two  or  three  re- 
cogDizors  bound  aeverally  is  erroneoas.— Wellman 
V.  State,  &  Blacfcf.  343. 

Where  the  caption  of  a  recognizance  set 
forth  in  a  adte  facial  thereon  shows  that  the 
recognlxance  was  taiien  in  the  proper  county, 
this  in  a  Boffident  allegation  of  that  fact.— Id. 

[ta]    (Sup.  1S40) 

In  scire  facias  on  a  recognisaDce  taken  hj 
a  joBtice  of  the  peace.  It  must  appear  that  the 
Ffcognizance  waa  filed  in,  or  returned  to,  and 
made  a  record  of,  the  court  to  which  It  was  re- 
turnable.—Davie  T.  State.  5  Blackf.  874. 

[1]  U41) 
An  objection  to  a  sd.  te.  on  a  reeognisaDce, 
because  i£  shows  a  variance  in  amount  between 
the  judgment  and  execution,  is  untenable.— Ta- 
tem  T.  Potts,  5  Black!  534. 

UI  (Sup.  1842) 
If  a  sci,  fa.  on  a  recognizance  entered  into 
by  two  persoDB  jointly  issue  against  one  only, 
the  omission  of  the  other  can  only  be  taken  ad- 
vantage of  by  plea  in  abatement ;  and  the  plea 
in  such  case  most  show  that  the  party  not  sued 
is  Uving.— Wilson  t.  State,  6  Blackf.  212. 

If  the  defendant  in  scire  facias,  on  a 
recognisance,  wish  to  deny  the  forfeiture  of 
the  recognisance,  he  must  plead  nul  tiel  record. 
-Id. 

[k]    (Sap.  1842) 

Where  a  recognizance  is  in  a  sum  beyond 
the  justice's  jurisdiction,  and  is  forfeited,  it 
should  be  certified  to  the  circuit  court;  and 
a  scire  facias  on  it  may,  in  such  case,  issue 
from  that  court— Ross  v.  State,  6  Blackf.  315. 

Though  a  recognizance  be  substantially  de- 
fective, a  scire  facias  suggesting  the  defect  may, 
by  statute,  be  issued  on  it;  and  the  omission 
of  such  suggestion  (the  recognizance  being  cop- 
ied into  the  scire  facias)  can  only  be  taken 
advantage  <^  if  at  all,  by  special  demurrer. 
—Id. 

m  (Sop.  1843) 
In  a  scire  fadas  against  A.,  6.,  and  C.  on 
a  recognizance  conditioned  for  A.'s  appearance, 
etc.,  the  plaintiff  cannot,  on  a  su^stiou  that 
the  writ  had  not  been  served  on  A.,  proceed  to 
judgment  against  B.  and  G.  alone.— Burton  v. 
State,  6  Blackf.  S39. 

If  plaintiff  undertake  in  sci.  fa.  on  a  re- 
cognizance to  give  a  recognizance  in  hm:  verba, 
he  is  bound  to  set  out  an  exact  copy.— Id. 

A  party's  name  was  omitted  in  the  body  of 
a  recognizance,  but  it  appeared  that  he  had 
signed  and  sealed  it  with  tbe  others,  and  that 
it  was  taken  and  approved  by  a  judge.  Held, 
that  no  suggestion  of  the  omission  was  necessa- 
r>-  in  tbe  sci.  fa.  which  set  out  in  htec  verba 
the  part  oC  the  recognisance  objected  to. — Id. 

[tn]    (8np.  1844) 

Averments  in  a  scire  facias  on  a  recog- 
nizance that  the  recognizance  was  filed  in  the 


clerk's  office  on  a  certain  day,  and  it  was  tbeo 
recorded,  and  that  it  was  afterwards,  on  a  dif- 
ferent day,  filed  and  recorded  in  open  conrt, 
are  not  repugnant.— Paine  t.  State,  7  Btockf. 
206. 

A  plea  to  a  scire  facias  on  a  recogniuDce, 
of  a  former  judgment  in  the  same  cause  of  ac- 
tion, mast  show  what  the  defense  in  the  fiist 
action  was,  and  that  it  involved  tbe  merits  of 
the  case.- Id. 

A  scire  fadas  on  a  recognizance  averred 
that  it  was  taken  by  the  president  judge  of  a 
certain  drcuit,  while  the  recognizance,  which 
was  set  out  In  htec  verba  in  the  scire  facias,  did 
not  show  where  it  was  taken,  ffeld,  that  there 
was  no  variance. — Id. 

[n]    (Sup.  IS44) 

In  the  case  of  a  forfeited  recognizance,  an 
execution  cannot  be  awarded  against  a  recog- 
nizor on  whom  a  scire  facias  has  not  been  serv- 
ed, and  who  has  not  appeared,  until  there  hare 
been  two  returns  of  "not  found"  to  writs  of 
scire  facias  against  him,  directed  to  the  sheriff 
of  the  county  in  which  tbe  recognizance  was 
taken.— Graham  v.  State,  7  Blackf.  313. 

[0]     (Sup.  U4B) 

A  joint  action  or  scire  fadas  will  not  lie 
on  a  several  recognizance.— Lockwood  r.  State, 

7  Blackf.  417. 

[pl     (Sop.  1881) 

As  a  rule,  the  entry  of  a  rect^nizanre  can- 
not be  collaterally  impeached.— State  v.  Wenzei, 
77  Ind.  428. 

[a]  '  (Sup.  1881) 

In  a  suit  on  a  recognizance  against  the 
sureties,  joining  also  the  principal  debtor  ss  a 
defendant,  tbe  complaint  averred  soffident  to 
make  it  good  against  the  sureties,  and  also  that 
the  principal  had  placed  in  the  hands  of  the 
sureties  a  sum  named,  to  secure  them.  Bd4. 
that  a  demurrer  by  the  principal  debtor  should 
have  been  sustained. — Shields  v.  Smith,  78  lad. 
425. 

An  instmctlOB  declaring  correctly  tbe  le- 
gal effect  of  a  recognizance  sued  on  was  proper. 

—Id. 

[rj    {Sop.  1882) 
It  is  necessary  that  a  complaint  on  a  for> 
felted  recognizance  should  show  that  a  proper 
judgment  of  forfeiture  was  duly  entered  of  rec- 
ord.—State  V.  Thistletbwaite,  83  Ind.  317. 

[B]  (Sop.  1883) 
A  complaint  on  a  forfeited  reot^niiance 
taken  before  a  justice  of  the  peace  need  not  ex- 
hibit a  copy  of  the  justice's  certificate  of  for- 
feiture, sinc-e  such  certificate  is  not  tbe  foun- 
dation  of  tbe  action,  but  only  presumptive  evi- 
dence of  the  forfeiture  of  the  recognizance- 
Fowler  V.  State,  91  Ind.  507. 

[t]     (Snp.  1884) 
A  complaint  on  a  forfeited  recognizance  al- 
leging the  jurisdiction  of  the  court  and  its  entry 
of  judgment  of  forfeiture  is  good  against  de- 
murrer.—Friedline  V.  State,  93  Ind.  3G6. 
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Where  the  complaint,  in  an  action  on  a 
forfeited  recognizance,  alleges  that  a  jadgment 
of  forfeitnze  was  entered  by  the  justice,  It 
will  be  piesnmed  that  the  DtoTKr  steps  au- 
tiiorfzing  sneh  forfeitnre  had  been  taken.— Id. 

For  Cases  ibou  Othm  States, 

See  42  Cnrr.  Dxo.  Becogn.  IS  31-71. 
See,  also,  34  Cyc  pp.  5012-565. 

X12.  Aetioiu. 

Forfeiture  as  condition  precedent  to  action,  see 
ante,  {  & 

Parol  evidence  to  vary,  see  Evidence.  {  401. 
Sufficiency  of  findings  by  court,  see  Trial,  $ 

395. 

[a]    (Snp.  1S38) 

It  is  DO  defense  to  a  suit  on  a  recogni- 
zance that  the  proceedings  against  the  princi- 
pal are  erroneous.— Cutshaw  v.  Blrge,  4  Blacbf. 
511. 

n>]  ((hip.l84S) 

If  the  recognisance  was  not  entered  into  by 
the  party  sued  on  it  so  as  to  be  obligatory  on 
him,  the  objection  Aonid  be  made  by  plea.— 
Ross  T.  State.  6  Blackf.  315. 

[c]     (Sap.  1S44) 

Debt  lies  on  a  recognizance.— State  v.  In- 
man,  7  Blackf.  226. 

Where  the  penalty  on  a  recognizance  taken 
bj  a  justice  of  the  peace  is  beyond  the  jurisdic- 
tion of  a  justice,  it  may  be  sued  on  in  the  cir- 
cuit court.— Id. 

in     (Snp.  1845) 

Where,  in  debt  on  a  recognizance,  defend- 
ant pleads  former  recovery,  the  reply  of  plain- 
tiff pbonld  plead  that  the  cause  of  action  was 
not  the  same,  instead  of  replyin;;  nol  tiel  record. 
—James  v.  State,  7  Blackf.  325. 

[e]    (8«p.  IMS) 

The  declaration  in  debt  on  a  recognizance 
abonld  set  out  the  recognizance  in  terms,  or  ac- 
cording to  ite  1^1  effect.— Bolles  v.  Haines, 
7  Blackf.  39& 

If,  in  debt  on  a  recognizance,  some  of  the 
issues  are  on  pleas  of  nul  tiel  record,  and  the 
others  on  pleas  of  payment,  and  are  all  found 
for  plaintiff,  the  former  by  the  court,  and  the 
latter  by  the  jury,  the  jury  should  find  the 
amount  due  the  plaintiff. — Id. 

[f  ]  (Sup.  U49> 
While  standing  In  full  force  on  the  record, 
a  recognizance  cannot  be  collaterally  impeached 
for  alleged  incapacity  by  drunkniness  of  the 
party  wlio  entered  into  it;  no  steps  having 
been  taken  by  the  party  bound  to  have  it  avoid- 
ed on  that  ground.— Doe  ex  dem.  Cooper  v. 
Barter,  1  Ind.  427. 

[81    (Sup.  1868) 

The  objection  to  the  authority  of  a  deputy 
sheriff  to  make  return  of  a  recognizance  should 
be  raised  by  answer.— Patterson  v.  State,  10 
Ind.  206. 


Under  2  Rev.  St.  p.  213,  |  700.  providing 
that  no  recognizance  shall  be  void  for  want  of 
form  or  substance  or  recital  of  condition,  and 
that  in  an  action  on  such  a  recognizance  plaiu- 
tiff  or  relator  may  suggest  a  defect  in  the  com- 
plaint, the  failure  to  make  such  suggestion  in 
the  first  instance  can  always  be  cured  by  amend- 
ment.— Id. 

[ta]  (Sup.lSSS) 
2  Rev.  St.  p.  499,  SS  12-15,  and  page  366, 
I  49,  require  the  designated  record  and  certifi- 
cate of  a  recognizance  taken  by  a  justice  only 
in  order  to  make  the  same  a  lien  on  land;  and 
it  can  be  the  subject  of  a  personal  action  with- 
out them.— Patterson  v.  SUte  ex  ret  Neff,  12 
Ind.  86. 

[1]  (Snp.  ISES) 
In  an  action  on  a  forfeited  recognizance,  a 
copy  thereof  must  be  filed  with  the  complaint; 
but  2  Rev.  St.  p.  44,  g  78,  does  not  require  that 
the  minutes  of  the  court  showing  the  forfeiture, 
nor  a  copy  thereof,  should  be  so  filed.  The 
recognizance  is  a  written  instrument  within  the 
meaning  of  the  statute,  while  the  judgment  of 
forfeiture  thereof  is  not— Votaw  v.  State,  12 
Ind.  497. 

If,  In  an  action  on  a  forfeited  recognizance, 
the  answer  admits  its  execution.  Its  admission 
in  evidence  ia  not  an  error  of  which  defendant 

can  complain, — Id. 

[j]  In  a  suit  on  a  recognizance  taken  and  ap- 
proved by  a  sheriff,  the  facts  authorizing  him 
to  take  it  must  be  averred. — (Sup.  18159)  Black- 
man  v.  State,  12  lad.  506;  (1862)  Myers  t. 
State,  18  Ind.  127. 

[k]    (Snp.  1S&8) 

An  answer  to  a  complaint  on  a  forfeited 
recognizance  taken  by  a  sheriff,  averring  that 
the  person  who  took  the  recognizance  was  not 
a  sheriff,  and  was  not  authorized  to  take  it, 
was  sufficient  on  demurrer.— Blackman  t.  State^ 
12  Ind.  556. 

[]]  Where  an  action  i»  founded  on  a  xeeogni- 
zance,  the  recognizance,  or  a  copy  of  It,  must 
be  filed  with  the  complaint.— (Snp.  1859)  Kiser 
V.  State,  13  Ind.  80;  (1861)  Swinney  v.  State* 
16  Ind.  300. 

[m]  fSnp.lseO) 

Under  2  Rev.  St.  §g  47,  48,  50,  pp.  366, 
367.  providing  that  actions  by  the  prosecuting 
attorney  on  forfeited  recognizances  shall  be  gov- 
erned by  the  rules  of  civil  pleading  so  far  as  ap- 
plicable, an  action  against  sureties  on  a  for- 
feited recognizance  must  be  brought  in  the  coun- 
ty where  such  defendants  or  one  of  them  lias 
his  usual  place  of  business,  as  required  by  2 
Rev.  St.  H  20-33,  in  civil  actions.— State  t. 
Tanvalkenburg,  15  Ind.  185. 

[n]    (Snp.  1862) 

A  complaint  on  a  recognizance,  setting  It 
out  in  hsec  verba,  is  sufficient.— Campbell  T. 
State,  18  Ind.  375,  81  Am,  Dec.  363. 
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[o]  A  anit  on  a  forfeited  recoenizatice  need 
not  be  broagbt  at  tbe  relation  of  anybody,  and, 
if  so  brongbt,  tbe  name  of  tbe  relator  may  be 
stricken  out  on  motion.— (Sup.  ISCTi)  Ilawkins 
V.  State  ex  rel.  Head.  24  Ind.  288;  (ISTT) 
Black  V.  State  ex  rel.  McAllister,  08  Ind.  5S!>. 

[p]     (Sup.  1S65) 

Ad  averment  in  the  complaiut  that  tbe 
recognizance  "is  defective,  in  this:  that  the 
subscribing  was  Joseph  K.  Hinpy,  Smith  & 
St.  Clair,  and  it  should  be  John  St.  Clair  and 
Andrew  J.  Smith,  for  that  the  said  sureties  did 
intend  to  bind  themselves  jointly  and  severally 
ia  the  aformcationed  sum," — is  siifBcient  where 
a  copy  of  the  instrument  filed  shows  that  it  was 
sisrned,  "Smith  &  St.  Clair,"— State  T.  Hiney, 
24  Ind.  881. 

[q]    (Sap.  1SGT) 

The  right  of  action  upon  a  recognizance 
taken  by  a  justice  of  the  peace,  under  sectinn 
14  of  tbe  justice's  act  (2  Gav.  &  H.  St. 
is  complete  when  the  recognizance  has  been  for- 
feited. It  does  not  depend  upon  the  indorse* 
ment  of  a  certificate  of  forfeiture  or  the  filing 
of  the  recognizance  in  the  clerk's  office,  as  re- 
quired by  other  provisions  of  the  statute.  The 
object  in  requiring  the  justice  to  indorse  a 
certificate  of  the  forfeiture  on  a  recognizance 
taken  under  section  14,  and  the  filing  and  re- 
cording of  the  recognizance  and  certificate  in 
tbe  clerk's  office  of  the  proper  court,  and  the 
entry  thereof  on  the  judgment  docket,  is  to 
make  it  operate  as  a  lien  upon  the  lands  of  the 
parties  thereto,  and  not  to  perfect  it  as  a  valid 
cause  of  action.— Gachenheimer  t.  State,  28 
Ind.  01. 

In  an  action  on  a  forfeited  recognizance, 
where  a  copy  of  the  recognizance  is  filed  with 
the  complaint,  the  certificate  of  the  justice 
showing  the  forfeiture,  or  a  copy  thereof,  need 
not  be  filed.— Id. 

On  the  trial  of  an  action  on  a  recognizance 
taken  under  section  14  of  the  justices'  act  (2 
Oar.  &  H.  St.  p.  639),  no  transcript  of  the 
proceedings  of  the  justice  was  given  in  evidence. 
Held,  that  there  could  be  no  recovery  by  the 
state,  for  want  of  proof  of  the  authority  of  tbe 
justice  to  take  the  recognizance  in  suit— Id. 

[r]  (Snp.  1868) 
In  an  action  on  a  forfeited  recognizance, 
under  2  Gav.  &  H.  St.  |  37,  the  complaint  need 
not  show  that  there  was  an  order  of  tbe  court 
requiring  the  defendant  to  enter  into  a  recog- 
nizance, but  only  tbe  fact  that  it  was  taken  in 
a  fixed  penalty  by  the  court,  in  open  session.— 
McClure  v.  State,  29  Ind.  359. 

Is]    (Sap.  1871) 
In  a  suit  upon  a  recognizance,  the  com- 
plaint must  show  that  the  principal  in  the  re- 
cognizance was  called  and  defaulted.— Urton  t. 
State,  37  Ind.  339. 

[t]    (Snp.  1871) 
In  an  action  on  a  recognizance  taken  be- 
fore a  justice  of  the  peace,  it  must  be  alleged 


in  tbe  complaint  tiiat  there  haa  been  a  foi^ 

feiture.— Haonam  v.  State,  38  Ind.  32. 

[u]  A  recognizance  may  be  the  foundation  of 
nn  action  without  its  having  been  filed  with  the 
clerk,  as  is  contemplated  by  2  Gav.  A  H.  St  p. 
VhiQ,  §  15,  and  as  is  necessary  where  it  is  de- 
sired to  make  the  recognizance  a  Hen  on  real 
estate.— (Sup.  1874)  Adams  v.  State,  48  Ind. 
212,  overruling  Urton  t.  State  (1871)  37  Ind. 
339. 

Ill    (9«P.  1S76) 

On  the  trial  of  an  action  on  a  forfeited 
recognizance  taken  in  open  court  and  entered 
of  record,  it  need  not  be  proved  that  the  court 
requited  the  principal  to  enter  Into  the  same.— 
GrinestafE  T.  State,  53  Ind.  238. 

[w]     (Sap.  1SS6) 

Want  of  authority  to  take  and  approve  a 
forfeited  recognizance  sued  on  should  be  shown 
as  a  matter  of  defense. — Carmody  v.  State,  105 
Ind.  M6,  5  N.  E.  079. 

In  an  action  on  a  forfeited  recognizance, 
an  answer  averring  that  tbe  "continuing"  re- 
cognizance taken  was  not  directed  by  the  court 
to  be  a  "continuing"  one  is  not  good  unless  it 
avers  that  the  principal  did  not  voluntarily 
consent  to  tbe  execution  thereof.— Id. 

In  an  action  on  a  forfeited  recognixance. 
the  authority  of  a  deputy  to  act  for  the  sheriff 
in  taking  and  approving  the  recognizance  will 
be  presumed.— Id. 

Fob  Cases  fbou  Otheb  States, 

See  42  Cent.  Dig.  Recogn.  i{  31-71. 
See,  also,  34  Cyc  pp.  557-673. 

RECOMMENDATION. 

Application  for  Uqnor  license^  see  Intoxicat- 
IHQ  LiqcoBS,  S  66. 

RECOMMITMENT. 

Prisoner  after  review  on  habeas  oorptu,  sea 
Habeas  Cobpus,  |  109. 

RECOMMITTAL 

Report  on  reference,  see  Reference,  {  101. 

RECONSIDERATION. 

Award  of  arbitrators,  see  ABsnBAiiOR  and 

AWABD,  I  70. 

RECONVENTION. 

Adjourned  sessions  of  court    CoDBtS,  i  70. 
Sbt-ovf  akd  Coitntbbgudc. 


RECONVEYANCE. 

Trust  property  to  settlor  or  creator  of  trust, 

see  Trusts,  8  2S0. 
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RECORDERS. 

County  recoTders,  incompatildlity  of  offices  of 
county  recorder  and  county  commissioner. 
OmcERs,  S  30. 

Limitations  as  to  time  of  holding  office  with- 
in certain  period.   Officebs,  |  25. 

Occurrence  and  existence  of  vacancy  in  of- 
fice. OmcEss,  I  C5. 


County,  etc.— (Cont'd). 

Besignation.    CouNTiEfl,  {  66. 

Statement  of  claim  against  county.  OouN- 

TiEs,  §  201. 
Vacancy  in  office.  Countibs,  S  Go. 
Limitation  of  action  against  recorder  for  mak- 
ing erroneous  record  of  mortgage.  Iomxia- 
TioN  or  Actions,  H  57,  101. 
Begistebs  of  Deeds. 


RECORDS. 

Scope-Note. 

[INCLUDES  public  memorlalB  In  writing  of  acts,  transacttons,  and  proceedings,  and 
Instruments  in  writing  or  copies  thereof,  preserved  as  evidence  of  the  matters  to  which 
they  relate,  more  particularly  matters  affecting  title  to  or  interests  In  property  and  reg- 
istration of  titles  to  land ;  nature  and  requisites  of  such  records,  deposit  and  reception  of  In- 
struments for  filing  or  record,  and  custody'  and  care  thereof ;  amendment  of  defects  therein ; 
access  to  and  use  of  such  records ;  supplying  lost  records  and  establishing  titles  after  loss  or 
destruction  records  tfaoreof ;  and  offenses  of  alt»1ng,  dtfadng,  matUatlng,  or  destroying 
public  records. 

[EXCLUDES  making,  custody,  amendment,  and  operation  of  court  records  in  general 
(see  Courts);  records  of  particular  Judicial  proceedings  (see  Judgment;  and  titles  of  par- 
ticular proceedings),  and  transcripts  and  abstracts  of  such  records  for  puri>oses  of  review 
thereof  (see  Appeal  and  Error;  and  specific  heads) ;  recording  particular  Instruments,  and 
effect  of  record  or  of  failure  to  record  In  general  (see  Deeds;  Mortgetgea;  and  titles  of  par- 
ticular Instruments),  and  operation  of  record  as  constmctire  notice  to  purchasers,  mort- 
gagees, etc.  (see  Vendor  and  Purchaser;  Mortgages) ;  and  recording  officers  (see  Registers  of 
Deeds).  For  complete  list  of  matters  excluded,  see  cross-references,  post] 

Analysis. 

§  1.  Nature  and  essentials  in  general. 

g  5.  Payment  of  fees. 

§  6.  Recording  written  instruments. 

§  7.  Filing  written  instruments  or  copies  thereof. 

§  8.  Index. 

§  10.  Defects,  amendment  and  correction. 
§  13.  Custody,  care,  and  use  in  general. 

14.  Access  to  records  or  files, 

15.  Making  and  use  of  copies. 
§  17.  Supplying  or  restoring  records  or  instruments  lost  or  destroyed. 
§  19.  Construction  and  operation  in  general. 
§  22.  Mutilation  or  destruction. 

Cross-References. 


See-' 

Abstracts  of  Tftle. 

Acknowledgment,  requisite  to  admission  of  in- 
strument to  record.    Ackhowledoubnt,  |i 

5.  53. 

Board  of  county  commissioners  as  coart  of  rec- 
ord.  Counties,  §  38. 

Duty  of  attorney  to  record  instruments  for 
client    AlTOBNET  AND  CLIENT,  S  109. 

Estoppel  by  record.   Estoppel,  %%  2-11. 


Failure  to  record  Instrument  affecting  Its  validi- 
ty aa  to  creditors.    Feauduleitt  Cohvet- 
ANCBS,  S  154. 
False  entries  or  records  and  alteration  of  en- 
tries and  records.   Fobokbt,  $|  16,  SI. 
Fees  of  cleiks  of  state  conrts  for  entering  pa- 
pers of  record.   Clebks  of  Coubts,  {  18. 
Of  clerks  of  atate  courts  for  making  copies 
of  records.   Clerks  of  Courts,  f  23. 
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Fees,  etc.— (Cont'd). 

Of  county  aaditor  for  making.  CouNTlEB, 

s  7a 

Of  register  of  deed  for  indexing.  Beois- 
TEPs  OF  Deeds,  S  S. 
Indexing  records,  power  of  couatj  board  to  con- 
tract for.    Counties,  g  113. 
Mandamus  to  control  official  acts  in  reference 

to  public  records.    Mandauus,  {  82. 
Obligations    of    record,    enforcement.  Scire 
Facias. 

Oyer  in  pleading.    Pi.eadihq,  (  306. 
Pleading  matters  of  record.   Pleading,  {  14. 
Privilege  of  public  officers  as  to  official  records. 

Libel  and  Slandeb,  §  39. 
Registration  of  voters.    Elections,  |i  9&-119. 

Of  pATtlenlar  tmetm,  mctm,  laatramenta,  or 
vvoceedlas*  not  Jndlelal. 

See— 

Articles  of  association.   AssociATione,  S  24. 
Assessmetit  for  pnbUc  improTemcnts.  MuHloi- 

PAI,  COBPOEATIOMS,  |  483. 

Assignment  for  benefit  of  creditors.  Absxoh- 

HBHTB  FOE  BBnilT  OW  CBBOITOBB,  {| 

16ff-170. 
Of  judgment.  Judouht,  |  840. 
Of  mortgage— 

Chattel  Mobtoaoes,  fi  204. 
MoSTOAQKs,  H  22&-231.  244. 
Of  patent  Patents,  {  199. 
Certificate  and  approval  of  Incorporation.  Cob- 

POKAT10K8,  I  22. 

Of  ac^noi^ledgment  Ackhowledohent,  | 
34. 

Chattel  IfoBTOAQES,  ||  84-87,  150. 

Claim  or  statement  of  medianic's  lien.  Me- 
chanics' LiEKS,  li  128,  165. 

Contract  of  sale.  Vendob  and  Pubchabbr,  | 
28. 

Corporate  records  secondary  evidence  of  con- 
tents. Evidence,  |  164. 

Decision  of  county  superintendent  of  schools  in 
respect  to  location  of  scboolhouse.  SCHOOUS 

AND  SCHOOZ.  DlBTBICTB,  |  68. 

Dedication  of  property  to  public  use.  Dedica- 
tion, Sf  19.  26. 
Deed.  Deeds.  H  70-88. 

Of  swamp  land.  Public  Lands,  I  01. 
Record  or  delivery  for  record  as  delivery  of 

deed.   D^DS,  I  59. 
To  purchaser  at  execution  sale.  Bxecu- 
TION,  8 

To  purchaser  at  foreclosure  of  university 
permanent   endowment   fund  mortgage. 
Colleges  and  Univerbities,  %  6. 
Drainage  proceedings.   Drains,  §  35. 
Election  of  county  superintendent  of  schools. 

Schools  and  School  Districts,  §  48. 
Family  records  showing  birth  and  matters  of 

pedigree.   Evidence,  |  287. 
Foreign  will.    Wills,  §  245. 
Highway  proceedings.    Hiqhwats,  §§  15,  54. 
Leases.   Landlord  and  Tenant,  i  26. 
Letters  patent  as  prerequisite  to  right  to  sell 
inventions  covered  thereby.   Patents,  SS  220, 
221. 


Levy  of  tares.  Taxation,  S  301. 

Lien  of  assessments  for  public  improveoieDts. 

Municipal  Corporahohs,  i  519. 
Marriage,  S{  32,  46. 
Mortgage.   Mortgages,  U  90-95,  171. 

As  constituting  delivery.  Mortgages,  |  70. 
Manicipal  ordinances  or  by-laws.  Municipal 

Corporations,  {  109. 
Notice  of  lien  for  labor  and  material  furnished 
in  construction  of  railroad.  Railroads, 
§  159. 

Of  mechanic's  lien.   Mechanics*  Liens,  | 
271. 

Power  'ot  attorney.   Principal  and  Agent,  | 
10. 

Proceedings    for    consolidation    of  railroads. 
Railroads,  {  142. 
Of  board  or  officer  on  review  of  tax  assess- 
ments.   Taxation,  {  489. 
Of  county  boards.   Cocntieb,  |  33. 
Of  municipal  council    MuKlciPAXi  CoB- 

pobations,  I  100. 
Of  school  boards.    Schools  ahd  School 

Districts,  S  58. 
Of  town  boards.   Towns,  {  26. 
Sale  of  vessel.   Shipping,  {  33. 
Satisfaction  of  mortgage.   Mobtoages,  H  311, 
312,  314. 

Survey  of  railroad  line.    Railroads,  i  53. 
Trade-marks.     Trade-Marks    and  Teade- 

Naues,  S  45. 
Transfers  of  corporate  stock.  GoBPOBATions, 

H  128-184. 


Of  ivdlelal  pM»e0««l«Ba. 


Abstracts  of  record  on  appesL    Appeal  and 

Ebbob,  H  580-592. 
Appearance.  Appeabaitob,  |  S. 
Appointment  of  sfteclal  or  substitute  Jndgfc 

JuDoas,  1 18. 
Bastardy  proceedings.    Bastabds,  {  46L 
Conclusions  of  law.  Tbial,  |  408. 
Court  records  in  genersL  Goubts,  H  110-117. 

Showing  jurisdiction  by.  Courts,  |  12. 
Custody  and  care  of  records  by  deifcs  of  eonrti. 

Covets,  |  113. 
Elliog  or  service  of  pleading.    Plkaddcg.  I 

335. 

Findings  of  court  Trial,  |  403. 
Indictment  or  presentment   Indicthbnt  and 

IirroBHATion,  |  11. 
lofonnation  or  complainL    Indictment  and 

Intobhation,  I  43. 
Issuance  of  writ  or  warrant  of  attacfament. 

Attachhsht,  t  144. 
Judgment  Judghent,  |S  270-291,  706-768. 
In  criminal  prosecution.    Obdhnal  Law* 

SS  094-906. 
Of  Justice  of  the  peace,   Jubtxces  or  the 

Peace,  S  125. 
Or  decree  in  probate  proceedings  and  ac- 
tions relating  to  wills  or  probate.  Wnxs, 
f  353. 

Jurisdiction  to  be  shown  by  record— 
Courts,  SS  12,  81-33,  220(8,  14). 
Criminal  Law.  {  103. 
Justices  or  thk  Pkace,  {  5& 
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Xam«8  of  panel  of  petit  Jurors.   JUBT,  {  66. 
Order  grantiDg  ferry  franchise.   Ferries,  S  l^- 
Parol  or  extrinsic  evidence  to  contradict  or 

vary.    Evidence,  {  380. 
Proceedings  for  publication  of  process.  Peo- 

CE8S,  S  99. 

In    justices*    courts.     Justices    of  the 
Peace,  6  138. 

Of  grand  jury.   Grand  Jubt,  S  40. 
Rect^nizance.   Recognizances,  S  2. 

Replevin  bail.    Execution,  §  158. 
Report  of  referee.    Reference,  S  68. 
Return  of  execntion.    Execution,  S  337. 
Secondary  evidence.    Evide.nce,  §  162. 
Summary  trial  of  one  accused  of  crime.  Cbiu- 

INAL  Law,  I  258. 
Transcript  of  justice's  judgment  Execution, 

i  10. 

Transcript  on  appeal— 

Appeal  and  Ebbor,  H  403-715. 
Cbiuinal  Law,  H  1065-1128. 
DivoBCE.  SS  183,  285. 
HouiciOE,  8  327. 
Justices  of  the  Peace,  |  164. 
Mortgages,  f  576. 
From  decisions  of  county  board.  Coun- 
ties, S  58. 

Id   condemnation   proceedlngB.  Euinent 

Domain,  S  250. 
In  drainage  proceedings.   Dbains,  8  36. 
In  election  contests.   Elections,  i  305, 
In  proceedings'  to  procure  liquor  license. 

Intoxicating  Liquobs,  |  75. 
Transmission  on  change  of  venue — 
Criminal  Law,  |  141. 
Vknub,  I  70. 


Verdict  or  findings.    CRIMINAL  Law,  |  802. 
Waiver  of  right  to  trial  by  jury.   Jtntr,  S  28. 

Records  M  crldenoe^  «nd  evidence  velat* 
iBK  to  mHttera  of  record. 

See— 

Cbiminai.  Law,  |S  399,  400,  429,  440. 
EviDKNci,  IS  162,  164.  326-336,  33»-349,  852, 
366. 

Family  records  as  evidence  of  pedigree,  birtb,  or 

relationship.   Bvidenck,  {  287. 
Judicial  notice  of  Jndidal  records.  BTiDEncB, 

fi  43. 

Necessity  of  introduction  in  evidence  of  papers 

part  of  the  record.  Tbial,  {  34. 
Original  records  u  best  evidence.  Btidehce, 

1 175. 

Parol  or  extrinsic  evidence  to  contradict  or  ■ 
vary.  Etidknob,  {g  386,  387. 

Record  of  nnacknoviedged  Inatmment  as  evi- 
dence.   AOKNOWLBDOlUlfT,  {  6. 

Secondary  evidence  of  corporate  records.  Bvi- 
DKNCB,  I  164. 

Beeovdfl  as  notice,  miid  m  affeetiac  *Hor> 
itlen. 

See— 

GHAimx  Mobtgages,   fig   150-156,  193-197, 
204. 

Fbaudulent  Convetances,  g  136. 
Judgment  record.   Judgment,  fi  288. 
MORTOAOES,  gg  162,  163,  171.  229-231,  244. 
Purchaser  at  execution  sale.    ExsctmoH,  % 
272. 

Vkndob  and  Fubghabeb,  I  231. 


1  1.  HataM  and  Msentlala  la  ceneral. 

[a]  (Sap.  WO) 

An  ezecnttott  when  returned  is  a  record; 
and  a  recognizance  Indorsed  on  the  execution 
and  returned  is  a  record  also.— Doe  ex  dem.  In- 
gram V.  Allen,  2  Ind.  166. 

[b]  <Sap.  1S83) 

The  books  of  a  township  tmstee  are  pub- 
lie  records.— Anderson  School  Xp.  v.  Thompson, 

02  Ind.  556. 

For  Cases  from  Otheb  States, 
See  42  Cent.Dig.  Records,  g  1. 
See,  also,  34  Cyc.  p.  58S;  note,  15  Am.  St. 
Rep.  294. 

g  5.   Pajatent  of  fee*. 

Ca]    (Sap.  1896) 

Where  the  statute  provides  that  the  fee  for 
filing  an  instmment  shall  be  paid  in  advance  of 
the  filing  of  the  document,  and  where  the  mon- 
ey therefor  does  not  under  the  law  go  to  the 
officer  with  whom  the  same  is  required  to  be 
Sled  as  his  own  remuneration,  but  goes  into  the 
public  treasury  for  the  benefit  of  the  state,  the 
officer  most  he  considered  as  the  agent  of  the 
state,  and,  as  such,  he  is  not  authorized  to  file 


the  document  presented  and  required  to  be  filed 
until  the  fee  is  first  paid.— State  v.  Chicago  & 
£.  I.  R.  Ga,  48  N.  B.  226,  145  Ind.  229. 

Fob  Cases  fbom  Otheb  States, 

See  34  Cyc.  p.  388. 

S  6.   Recording  written  Ixutrnments. 

[«]    (Snp.  1SS3) 

Under  Acts  1855,  p.  226,  requiring  the  ar- 
ticles of  association  of  a  fire  company  to  be  re- 
corded in  "the  book  of  record  of  deeds,"  such 
articles  may  be  recorded  in  any  public  record 
not  exclusively  devoted  to  the  record  of  other 
instmmentB.— Tipton  Fire  Go.  t.  Bamheisel,  02 
led.  88. 

[b]  (Sap.  1889) 
Where  a  statute  simply  requires  that  let- 
ters patent  to  land  sluU  be  recorded,  it  is  im- 
material that  the  book  In  which  they  are 
corded  is  not  designated  oQ  the  outside  as  ^  rec- 
ord of  patents,  or  that  it  does  not  contain  an 
olficial  certificate.— Nitche  t.  Earle,  117  Ind. 
270,  19  N.  E.  749. 

Fob  Cases  fbom  Other  States, 
See  42  Cent,  Deo.  Records,  g  T. 

See.  also,  34  Cyc.  pp.  588-590. 
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S  7.  liUag  written  lastrwoemtK  or  eop- 
let  thereof. 

{a]  A  i>aper  ia  filed  when  It  ia  delivered  to  the 
proper  officer  and  by  him  received  to  be  kept  on 
file.— (App.  1881)  Evennan  v.  Hyman,  28  N.  E. 
1022,  26  iQd.  App.  ICo,  84  Am.  St  Rep.  284 ; 
(1909)  Meek  t.  State  ex  rel.  LinnviUe.  172  lod. 
654,  88  N.  El.  299,  89  N.  E.  307. 

[b]  (8DP.1910) 
A  paper  is  filed  when  delivered  to  the  prop- 
er officer,  and  hy  him  received  to  be  kept  on  file. 
— Gfroerer  v.  Ofroerer,  90  N.  E.  767. 

A  paper  is  filed  in  open  court  when  pre- 
Miit<^  in  open  court,  the  purpose  of  filing  an- 
nounced, and  it  is  received  by  the  court  as  a 
part  of  the  iiermanent  files  of  the  cause.— -Id. 

Fob  Casks  fboh  Othek  States, 
Sex  42  Cent.  Dig.  Iteoords,  |  6. 
See,  also,  34  C;c.  pp.  587,  588. 

I  8.  Imdex. 

Fees  of  clerics  of  courts   for  Indexing,  see 

Clerks  of  Couets,  8  18. 
Recovery  on  quantum  meruit  for  services  in 

making,  see  Work  and  Labor,  i  22. 

For  Cases  from  Other  States, 
See  42  Cert.  Dia.  Records,  |  4. 
See,  also.  34  Cyc.  pp.  588,  537;  note,  14 
L.  B.  A.  393. 

I  10.  Defects,  unendment,  and  eonee- 
tlon. 

Coart  records,  see  Coubts,  I  116. 

[a]    (Sup.  U73) 

Where  a  deed  by  mistake  incorrectly  de- 
scribes the  property  intended  and  agreed  to  be 
conveyed,  and  la  correctly  copied  by  the  record- 
er, he  cannot  be  compelled  to  change  the  record 
to  make  it  conform  to  a  change  in  the  deed 
made  by  the  court.— King  v.  Bales,  44  Ind.  210, 

For  Cases  fboh  Other  States, 

See  42  Cent.  Dig.  Records,  S8  8-12. 
See.  also,  34  Cyc.  pp.  590-5U2. 

1 18.  Onstodji  eava,  «nd  nae  In  ceneral. 

Gonrt  records,  see  Courts,  |  113. 

FOB  Cases  fbou  Otheb  States. 
See  42  Cent.  Dio.  Records,  {  3. 
See,  abo,  34  Cyc.  p.  6W, 

{  14.  Aeoess  to  reoorda  or  flies. 

M    (Sap.  1900) 

Citizens  and  taxpayers  of  a  county  are  not 
deprived  of  tbe  right  to  examine  the  records 
and  papers  in  the  county  auditor's  office,  to  dis- 
cover if  the  public  funds  have  been  properly 
administered,  by  Bums'  Rev.  St.  18»4,  S§  7830. 
7995  (Horner's  Rev.  St.  1897,  S§  5745,  5017J, 
requiring  the  county  board  of  commisstoners  to 
audit  tbe  accounts  of  county  officers,  and  have 
the  care  and  management  of  such  funds,  and 
that  such  records  and  papers  be  kept  open  to 


their  Inspection.— State  ex  rel.  Colscott  r.  King, 

57  N.  E.  535,  154  Ind.  621. 

Under  Bums'  Bev.  St.  1804,  {  7831  (Hor- 
ner's Rev.  St,  1897,  {  5746),  requiring  all  coun- 
ty records  and  papers  to  be  open  to  the  inspec- 
tion of  any  person,  a  taxpayer  and  citizen  of  a 
county  is  entitled  to  examine  the  records  and 
papers  in  the  county  anditor's  office,  to  discov- 
er the  condition  of  the  piUtlic  revenue.— Id. 

Fob  Cases  from  Other  States, 

See  42  Cent.  Dig.  Records,  $S  13-ia 
See,  also,  34  Cyc.  pp.  592-595;  note,  49  C. 
C.  A.  210;  notes,  27  L.  R.  A.  82,  5  L. 
R.  A.  (N.  S.)  545;  note,  124  Am.  St.  Rep. 
911. 

S  15.  Bfaklns  and  naa  of  eoplea. 

[a]    (Sup.  1900) 

Where  it  appeared  thst  citizens  and  tax- 
payers of  a  county  believed  that  the  public 
fuuds  had  been  unlawfully  used,  and  appointed 
a  committee  of  their  nnmber  to  examine  the 
records  and  papers  of  tbe  auditor's  and  treas- 
urer's offices,  to  discover  if  such  funds  had  been 
properly  administered,  a  member  of  such  com- 
mittee, aside  from  any  statutory  authority,  vas 
entitled,  as  a  corporator  of  the  county,  to  make 
copies  and  abstracts  of  such  records,  under  res- 
sonable  regulations  to  prevent  misuse  of  tbe 
same,  and  material  interruption  of  the  duties 
of  their  custodian— State  ex  rel.  Colscott  T. 
King.  57  N.  E.  535,  154  Ind.  G21. 

For  Cases  fbou  Otheb  States. 

See  42  Cent.  Dig.  Records,  §{  19;  2a 
See,  also,  34  Cyc  pp.  594,  595. 

$  IT.  Svpplyljic  or  restoHnc  Teeords  or 
liutniments  lost  or  deetroyed. 

Lost  or  destroyed  judgment  record,  see  Judg- 
ment, S  283, 

Lost  or  destroyed  pleadings,  see  Pleading,  i 
340, 

Record  of  cause  for  purpose  of  review,  aee  Ap- 
peal AND  Ebbob,  I  543. 

Fob  Gases  tboh  Onira  States, 

See  42  Cent.  Dio.  Recozds,  §S  23,  26,  28- 

35;  13  Cent.  Dio.  Conrts,  {  370. 
See.  also,  34  Cyc  pp.  606-610. 

8  10<  Oonstrnotlon  mnd  operation  ia  gea- 
eral. 

[aj    (Sop.  ISSE) 

Tbe  records  of  a  municipal  corporation  are 
public  records  and  supply  notice  to  all  persons 
interested  in  tbe  action  of  the  municipal  an- 
thorities.— City  of  Madison  v.  Smith,  83  Ind. 
502. 

n>]    (Sdp.  ISST) 

Act  March  5,  1883,  8  1,  provides  that 
when  a  deed  shall  have  been  made  by  an  exec- 
utor or  administrator  by  virtue  of  any  order  of 
court  or  terms  of  the  will,  and  the  record  shall 
have  been  destroyed  by  the  bumiug  of  the 
courthouse,  then  such  deed,  or  the  record  of  it. 


This  IMgeat  Is  eompiled  on  the  Key-Nnmliev  System.  7ov  explanntlon,  aeo  pas*  ^ 


Digitized  by 


Google 


J  22       P  In^-  Dlg-Paw  TO]        RECORDS— RE-EXAMINATION. 


shall  be  prima  facie  evidence  of -its  re^Iarity 
and  sufficiency.  An  administrator's  deed  par- 
ported  to  Iiave  been  made  in  accordance  wltti 
the  will,  which  provided  for  an  appraisal  of 
the  property.  The  records  were  destroyed  by 
fire.  Held,  that  the  property  would  be  presum- 
ed to  have  been  daly  appraised.— Davis  v.  Hoov- 
er, 112  Ind.  423,  14  N.  E.  468. 

For  Cases  fbom  Other  States, 
See  42  Cent.  Dig.  Records,  |  44. 
See,  also,  34  Gyc.  p.  614. 

S  S2.  MntilAtlon  or  deitrnetlon. 

Loss  or  destruction  of  record  of  iodictment  or 
presentment,  see  Ikdicthsrt  and  Inpobua- 
TION,  {  14. 

I»ss  or  destruction  of  record  of  information  or 
complaiDt,  see  Indiciuekt  and  Infobha- 
TION,  i  44. 

For  Cases  from  Other  States, 

See  42  Cent.  Dig.  Records,  ig  43-47. 
8e^  also,  34  Cyc.  p.  615. 

RECOUPMENT. 

See  Bxi-Off  and  Countxbclahc 

RECRIMINATION. 

Defense  to  action  for  diTorce.  see  Divorce,  {§ 
S2-55. 

RECROSS-EXAMINATION. 

See  Witnesses,  |  20L 

REDEIIVERY. 

fife- 
Bill  of  exchange  or  promissory  note  to  acceptor 

or  mal^er.   Bills  and  Notes,  |  142. 
Bond-;- 

attacbicent,  8  191. 
Execution,  SS  151-155. 
Deed  to  grantor,  as  relinquishment  of  rights 

thereunder.  Deeds,  {  179. 
Property  by  bailee.   Bailment,  |  23. 

REDEMPTION. 

See-' 

Bank  notes.  Banes  and  Banking,  8g  190, 
207,  208. 

Equity  of  redemption,  judgment  as  lien  on. 
Judgment,  g  780. 
Judicial  sale  of.   Judicial  Sales,  g  50. 
Execution  sale.    Exfx-ution,  gg  202-3<^. 
Judicial  Sales,  gg  59,  60. 
Laws  impairing  obligation  of  contracts.  Con- 
stitutional Law,  g  183. 
Mortgage  sale — 

Chattel  Mortgages,  gg  203-296. 
MoRniAGES.  gg  .591-624. 


jiortgage,  etc.— (Cont'd). 

Agreement  of  mortgagor  cntdng  off  right 

Mortgages,  g  20. 
Right  of  assignee  in  bankruptcy  to  redeem. 
Bankruptcy,  g  213. 
Pledged  property.    Pledges,  gg  4^51. 
Sale  by  assignee  for  benefit  of  creditors.  As- 
signuents  foe  Benefit  of  Crboitorb,  | 
251. 

On  foreclosure  of  liens.   Liens,  g  23. 

Sale  to  enforce  assessment  for  public  im- 
provements. MUKIOIPAZ.  COBPORATIOHS, 
g  581. 

Sale  to  enforce  mechanic's  lien.  Mechak* 
ICS'  Liens,  g  299. 
Shares    in    building    and    loan  association. 

Building  and  Loan  Associations,  g  14. 
Surrender  of  rlglit  to  redeem  as  consideration  of 

contract    Contracts,  g  54. 
Tax  sale.    Taxation,  |f  685-723. 

REDIRECT  EXAMINATION. 

See  Witnesses,  fg  285-290. 

REDUCTION. 

gee— 

Amount  of  recovery  as  condition  of  denying 
motion  for  new  trial.    New  Thial,  g  162. 

Capital  stock  of  corporations.  Corporations, 
S  67. 

Compensation  of  public  officers.    Officers,  g 
100. 

Of  state  officers.    States,  g  63. 
I>amages,  by  Insurance.    Damages,  g  64. 
By  person  injured.   Dauages,  g  62. 
For  causing  death.    Death,  g  01. 
For  wrongful  discharge  of  servant,  effect  of 
other  employment  or  opportunity  there- 
for.   Master  and  Servant,  g  42, 
Instructions.    Damages,  g  214. 
Loss  by  owner  of  property  insured.  Insur- 
ance, gg  481,  505. 
Sentence.    Homicide,  g  347. 
Term  of  imprisonment,  for  good  conduct— 
Prisons,  g  15. 
Reformatories,  g  8. 
To  possession  by  biisband  of  wife's  property. 
Husband  and  Wife,  g  ll. 

REDUNDANCY. 

See  Pleading,  gg  22.  864. 

RE-ENACTMENT. 

See  Statutes,  if  170,  225%. 

RE-ENTRY. 

Lost  or  destroyed  judgment  see  Judoubnt,  g 

283. 

RE-EXAMINATION. 

See  Witnesses,  gg  266.  285-291. 
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REFERENCE. 


Scope-Note. 

FINCLUDES  judicial  examtnatlon  and  detennlnatlm  of  Israes  and  qneationa  arising 
In  civil  cases  In  seneral  by  persona  especially  sdected  for  the  purpose ;  nature  of  the  pro- 
'  ceedlng,  power  to  refer  causes  for  trial,  and  what  causes  may  be  so  referred,  by  consent  of 
parties  or  compulsorlly ;  grounds  for  ordering  referenoes,  and  proceedings  therefor ;  appoint- 
ment, qualification,  rights,  powers,  and  duties  of  referees  and  control  over  them  exercised 
by  courts ;  trials  or  hearings  before  referees :  reiwrts  and  findings  of  referees,  objections  and 
exceptions  thereto,  setting  aside  such  reports  or  findings,  and  recommitting  cause  for  for- 
ther  report ;  and  operation  and  effect  of  report  and  findings  In  goieral, 

[EXCLUDES  right  to  trial  by  jury  and  waiver  thereof  In  general  (see  Jury);  ref- 
erences in  particular  forms  or  classes  of  action  (see  Divorce;  Account,  Action  on;  and  other 
epeeiflc  heads),  references  to  masters  In  equity,  auditors,  etc.,  to  Inform  the  court  (see  EquUv; 
and  titles  of  particular  proceedings) ;  and  submissions  of  controversies  to  arbitrators  chosen 
by  the  parties  (see  Arbitration  and  Atcard),  or  to  the  courts  on  statements  of  facts  agreed 
upon,  without  action  (see  Bubmlaition  of  Controvert).  For  complete  list  oC  matters  ex- 
cluded, see  cross-rtferences,  post] 

Analysis. 

1.  Nature,  Grounds,  and  Order  of  Reference. 

§  1.  Nature  and  purpose  of  remedy. 

§  4.  Issues  and  questions  which  may  be  referred  on  consent, 

§  94.  Consent  to  reference. 

§  31.  Vacating  or  setting  aside  order. 

§  34.  Objections  and  exceptions  to  order. 

.  II.  Referees  and  Proceedings. 

§  41.  Objections  to  referee. 
§  43.  Oath. 

§48.  Effect  of  provisions  of  order  of  reference. 

§  51.  Mode  and  course  of  proceeding  in  general. 

§  56.  Appearance  and  participation  of  parties  in  proceedings. 

§  61.  Conduct  of  trial  or  hearing  in  general. 

§.  62.  Reception  of  evidence. 

§  66.  Effect  of  error  in  admission  of  evidence. 

III.  Report  and  Findings. 

§  79.  Time  for  report. 

§  80.  Effect  of  delay  in  making  report 

§  83.  Making  and  form  of  report. 

§  83.  Requisites  and  sufficiency  of  report  in  general. 

§  84.  Findings  of  fact  and  conclusions  of  law. 

§  85.    Duty  to  make. 

86.  - — -  Facts  and  conclusions  to  be  found. 

87.           Requests  for  findings. 

§  88.           Making  and  form. 

§  89.           Requisites  and  sufficiency. 

§  90.   Failure  to  find  on  particular  questions. 

§  94.  Report  of  evidence  with  decision  or  findings. 
I  96.  Report  on  reference  to  take  testimony. 
§  97.  Amended  and  supplemental  report 
§  98.  Filing  and  record. 
§  99.  Operation  and  effect. 

§  100.  Objections  and  exceptions,  and  hearing  thereof  in  general 
§  101.  Recommittal. 
§  108.  Confirmation. 

§  106.  Different  decision  or  findings  by  court 
§  107.  Review  on  motion  in  trial  court. 
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Cross-References, 


Abbitbation  and  Awabd. 

Coasent  to  r«f«rence  as  waiver  of  right  to  trial 

by  jory.   3VST,  |  28. 
Effect  of  reference  in  al»tract  of  record  on  ap- 
peal to  record.    ApPEAZ.  and  Ebbob,  | 
583. 

In  aasignment  of  errors  to  record.  Appeal 

AND  Ebbob,  |  743. 
In  brief  to  record  or  assignment  of  errors. 
Appeal  and  Ebbob,  g  760. 
From  one  plea  or  paragrapli  of  answer  to  an- 
other. Fleadinq,  i  95. 
Preaomptions  on  appeal.    Appeal  and  Eb- 
bob, 1  924.  ' 
Restraining  proceedings.   Injunction,  |  28. 
Review  of  deciaions  relating  to  reference.  Ap- 
peal AND  Ebbob,  |i  19e»  220,  268,  687, 1016, 
1017. 


To  master  or  commissioner  in  eqnity.  Bquitt. 
H  393-410. 

Im  v*v41ealar,«etloiui  «v  prwceedlnsa. 

See— 

Accounting.  Account,  {  20. 

By  ezecntor  or  administrator.  ExECUTOBd 
AND  ADUINISTBATOBS,  g  507. 

Assignment  of  dower.  Doweb,  f  82. 
Claims  against  counties.   Counties,  |  204. 
Contempt,  |  61. 

Foreclosure  of  mortgages.  Mortoaoes,  g  479. 
Question  of  public  improvements  to  particular 

municipal  officer  or  board.  Musicipal  Cob- 

POBATXONS,  S  295. 


I.  KATTOE,  QBOUWPB,  AMD  OBDEB 
OF  HEFEBEKOE. 

S  1.   ITatvre  and  purpose  of  remedy. 

Nature  of  arbitration  as  distinguished  from  ref- 
ference,  see  Abbitbation  and  Awabd,  {  1. 

[a]  (Sap.  1871) 

The  appointment  of  a  committee  by  the 
t)oard  of  county  commissioners  to  examine  the 
books  and  accounts  of  a  county  treasurer,  who 
presents  his  claim  for  services,  and  to  report 
whether  there  is  any  money  due  the  treasurer, 
does  not  amount  to  a  reference  to  referees,  and 
the  report  of  the  committee  so  appointed  Is  not 
hiodinfc,  either  on  the  county  or  the  claimant.— 
Gilmore  v.  Board  of  Com'rs  of  Putnam  County, 
35  Ind.  344. 

Before  there  can  be  a  reference  for  trial, 
there  must  be  an  action  pending;  and  there 
can  be  no  action  pending,  unless  there  are  ad- 
versary parties.— Id. 

[b]  (Sap.  IS8Z) 

A  submission  of  a  cause  not  at  Issue  to  one 
as  a  master  commissioner  to  complete  the  is- 
saes  and  talce  the  evidence,  and  to  submit  his 
conclusions  on  the  law  and  proof  to  a  subse- 
quent term  of  the  court,  is  a  reference,  under 
Rev.  St.  1881.  S  550—8,  providing  that  all  or 
any  of  the  issues  in  an  action,  except  in  actions 
for  divorce  and  for  the  nullification  of  marri- 
ages, may  be  referred  on  the  written  consent  of 
the  parties.— Beard  t.  Hand,  88  Ind.  183. 

tc]    (Sap.  1882) 

A  master  commissioner,  referred  to  "for 
flnding,"  is  a  general  referee. — Lee  T.  State  ex 
rel.  Templeton,  88  Ind.  2S6. 

[d]   (Snp.  1884) 

A  reference  to  a  master  is  merely  a  method 
of  enabling  the  court  to  arrive  at  the  facts.— 
SIcXaugbt  V.  McAllister,  03  Ind.  114. 


Fob  Cases  fboh  Otheb  States, 
See  42  Cent.  Dio.  Refer.  1 1. 
See,  also,  34  Cyc.  pp.  774-777. 

I  4.  Isaves  bmA  qnestloMS  wUek  ma.j  be 
rof erred  mi  eoBsent. 

[a]  (Snp.1861) 

In  a  snlt  on  an  official  bond,  the  inquiry 
of  damages,  after  an  interlocutory  Judgment, 
may  bo  aubmitted  to  referees  by  consent  of  the 
parties.— Elntner  r.  State  ex  rel.  Slcelton,  3  Ind. 
86,  02. 

Fob  Cases  fbom  Otiiee  States, 
See  42  Cent.  Diq.  Refer.  {  5. 
See,  also,  84  Cyc.  p.  777. 

g  24.  Oonaent  to  reference. 

As  waiver  of  right  to  trial  by  Jury,  see  Jubt, 
S  28. 

lasues  and  questions  which  may  be  referred  on 
consent^  see  ante,  g  4. 

[s]    (Sap.  UU) 

The  consent  of  parties  to  a  mle  of  refer- 
ence must  appear  In  the  record.— Mills  v.  Con- 
ner, 1  Blackf.  7. 

[b]  (Sap.  1868) 

A  reference  by  order  of  court,  under  2  Rev. 
St.  p.  116,  {  349,  is  not  binding  where  the  con- 
sent of  the  parties  appears  neither  of  record 
nor  by  a  writing  on  file.— Shaw  t.  Kent.  11  Ind. 
80. 

Fob  Cases  fbou  Otheb  States, 
See  42  Cent.  Dio.  Refer,  g  40. 
See,  also,  34  Cyc.  p.  793. 

8  31.  Vaeatinc  or  setttnc  aside  order, 
[a]  (App.l9W) 

Where  a  submission  la  made  under  a  rule 
of  court,  as  expressly  allowed  by  Bums'  Ann. 
St.  1008,  g  896.  its  revocation  rests  within  the 


A  his  Dlcest  ia  esnapUed  on  the  Key-Nnmbor  Hysten  For  eiEplanfttloB,  see  pag*  iU« 


Digitized  by 


Google 


REFERENCE,  I,  U,  fflnd.  Dl|.-P«Bi  im         }  M 


Bound  discretion  of  the  court— Heritage  v.  State 
ex  rel.  Crim,  43  Ind.  App.  595.  88  K.  E.  114. 

For  Cases  fbou  Other  States. 
See  42  Cent.  Dig.  Refer.  ||  37,  58. 
See,  also,  34  Cyc.  p.  802. 

S  34.  Objeetieiui  and  exe«ptiomB  to  order. 

To  referee,  see  post,  %  41. 

M    (8vp.  1862) 

The  error  in  referring  a  cause  to  a  com- 
misfloner  to  take  accounts  before  answer  filed 
is  cured  by  consent  of  partira.— State  ex  rel. 
Lipperd  v.  Carrington,  19  Ind.  258. 

[b]     (App.  1893) 

Where  the  record  on  appeal  shows  that 
Appellant  consented  to  a  reference,  and  Tolun- 
tarily  appeared  before  the  referee,  hia  objection 
that  the  judgment  is  void  because  of  failure  to 
comply  with  Bev.  St.  1881,  8  556,  requiring  the 
written  consent  of  both  parties  to  the  reference, 
will  not  be  sustained. — Taylor  v.  Trustees  First 
Congregational  Church  and  Society  of  Michigan 
City,  34  N.  E.  6o5,  7  Ind.  App.  3SS. 

Fob  Cases  from  Other  States, 

See  42  Cent.  Dig.  Befer.  SB  61,  62. 
See,  alao,  34  Cyc.  pp.  789,  800. 

H.  USFEBEE8  AHD  PBOCEEDnfOS. 

Dismissal  of  part  of  cause  of  action,  see  Dis- 

UISSAL  AND  NONBUIT,  {  3. 

In  equity,  see  Equity,  S  404. 

Presumptions  on  appeal  or  writ  of  error,  see 
Appeal  and  Ebbob,  {  024. 

Record  for  purpose  of  review,  see  AppeaIi  ahd 
Ebbob,  |  526. 

Review  of  proceedings  as  dependent  on  presen- 
tation of  question  in  lower  court,  see  Appeal 
AND  Ebbob,  {  220. 

Review  of  proceedings  as  dependent  on  presen- 
tation of  question  in  record,  see  Appeal  and 
Ebbob,  |  687. 

Review  of  proceedings  as  dependent  on  taking 
of  exception  in  lower  court,  see  Appeal  and 
Ebbob,  |  2G6. 

S  41.  Objeotiiuui  to  referee. 

[a]  (Svp.  1869) 
Parties  to  an  action  made  a  written  agree- 
ment "to  submit  all  matters  in  controversy  in 
the  above  action  to  the  referees  chosen  by  the 
parties,  naming  the  referees  A.  and  B.,  and,  in 
case  tjiey  cannot  agree,  they  are  to  choose  a 
third  person  as  umpire."  The  order  of  refers 
ence  provided:  "By  the  written  consent  of  the 
parties  and  by  the  consent  of  their  attorneys  in 
open  court,  this  cause  and  all  the  issues  joined 
therein  are  now  referred  to  A.  and  B.  and  C,  the 
three  disinterested  persons  mutually  chosen  in 
open  court,  and  said  referees  are  ordered  to  re- 
port their  proceedings  at  the  present  term  of 
this  court."  Held,  that  objection  to  the  foot  that 
C.  acted  as  one  of  the  referees  was  waived.— 
I'itts  T.  I^ngsdale,  32  Ind.  218. 


Fob  Cases  fbom  Otheb  Statep, 
See  42  Cent.  Dig.  Refer,  f  67. 
See,  also,  84  Cyc  p.  807. 

MX-  Oath. 

[a]  The  statute  concerning  references  does 
not  require  referees  to  be  sworn. — (Sup.  1835) 
Dlckerson  t.  Hays.  4  BlackL  44;  (1863)  IHggf 
T.  Cronnelly,  20  Ind.  474. 

Fob  Cases  pboh  Otheb  States. 
See  42  Cent.  Dig.  Refer.  {  6& 
See,  also,  34  Cyc.  p.  807. 

1 48,  Effect  of  prorlsioHi  of  «wder  «f  ret- 
eremee. 
[a]    (Avp.  1905) 
A  reference  to  one,  by  agreement,  to  ex- 
amine into  all  the  issues,  take  evidence  there- 
on, and  report  his  findings  of  fact  and  the  evi* 
dence  heard  by  him,  and  bis  rulings  thereon.  Is 
a  reference  to  a  master  commissioner,  under 
Bums'  Ann.  St.  1901.  {  1462  et  seq..  and  not 
to  a  referee,  under  sections  565-567.— St.  Joseirii 
Mfg.  Co.  V.  Hubbard,  75  N.  E.  17,  36  Ind.  App. 
84. 

Fob  Cares  from  Otheb  States, 
See  42  Cent.  Dig.  Refer,  i  75. 
See.  also,  34  Cyc.  p.  812. 

S  61.  Mode  and  oonno  of  proeoedlac  ia 
general. 

W  (Sup.  1863) 
The  parties  making  a  reference  may  agree 
that  the  referee  may  avail  himself  of  the  advice 
of  another  person  in  the  determination  of  the 
matters  referred  to  him.~Daggy  t.  Cronnellyi 
20  Ind.  474 

Fob  Cases  fbom  Otheb  States, 

See  42  Cent.  Dig.  Refer.  SS  69,  8a 
See,  also,  34  Cyc.  p.  810. 

I  SO.  Appearanoa  and  partlelpatlan  st 
parties  in  prooeedinc** 

[al  <Sap.  1S%) 
The  want  of  notice  of  the  time  and  place  of 
the  meeting  of  the  arbitrators  to  whom  a  pendinsr 
cause  has  been  referred  is  no  objection  to  an 
award,  provided  the  party  appeared  and  was 
heard  before  them.— Dickerson  T.  Hays,  4 
Blackf.  44. 

Fob  Cases  fbou  Other  States, 

See  42  Cent.  Dig.  Refer.  SS  84-86^ 
See,  also,  84  Cyc.  pp.  SI678ISL 

f  61.  Oondnet  of  trial  or  baarlns  Im  gen- 
eraL 

[a]    (Snp.  isae) 
Trials  by  referees  are  condacted  in  the 
same  manner  as  a  trial  by  the  court- — McCat- 
chen  V.  McCntchen,  41  N.  E.  324,  141  Ind.  697. 

Fob  Cases  fboh  Otheb  States, 

See  42  Cent.  Dig.  Befer.  M  03.  lOL 
See,  also,  34  Cyc.  pp.  8Z1,  822. 
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S  62.  Ree«ptioii  of  eTideiiM. 

Foe  Cases  fbom  Other  States, 

See  42  Cent.  Dig.  Refer.  H  94-100. 
See,  also.  34  Gye.  pp.  S21-S25. 

1 66.  ^—  EffMrt  9t  anror  im  adadaalni  of 
•rldemoe. 
[a]   (Sap.  1891) 

It  Is  no  ground  for  rejecting  the  entire  re- 
port of  a  master  appointed  to  report  on  both 
tbe  law  and  the  facts  that  be  admitted  some 
improper  evideDce.— Lewis  t.  God  man,  129  Ind. 
359,  27  N.  E.  563. 

Fob  Cases  fbou  Otueb  States, 
See  42  Gent.  Dig.  Refer.  |  99. 
See,  also,  34  Cyc  p.  825. 

m.  BEFOBT  AHD  FIHDIKOS. 

Conformity  of  judgment  to  leport  of  referee,  see 

Judgment,  S  257. 
Contrary  to  law  and  evidence,  ground  for  new 

trial,  see  New  Trial,  §  80. 
In  equity,  see  Equity,  S|  406-410. 
Interest  on  award  of  referees,  see  Interest, 

S  21. 

Presumptions  on  appeal  or  writ  of  error,  see 
Appeal  and  Ebbor,  S  931. 

Record  for  purpose  of  review,  see  Appeal  and 
Erbob,  I  526. 

Review  of  findings  and  report  as  dependent  on 
mode  of  trial,  see  Appeal  and  Error,  S  848. 

Beview  of  findings  and  report  as  dependent  on 
prejudicial  nature  of  error,  see  Appeal  and 
Ebbob,  S  1071. 

Beview  of  findings  and  report  as  dependent  on 
presentation  of  question  in  lower  court,  see 
Appeal  and  Error,  |  220. 

Review  of  findings  and  report  as  dependent  on 
presentation  of  question  in  record,  see  Ap- 
peal AND  Erbob,  S  687. 

Beview  of  findings  and  report  as  dependent  on 
talcing  of  exception  in  lower  court,  see  Ap- 
peal AND  Ebbor.  {  26C. 

Beview  of  questions  of  fact,  see  Appeal  and 
Ebbob.  if  1016,  1017. 

f  TO.  Tiai«  for  report. 

Necessity  of  objections,  see  post,  t  100. 

M  (a«p*  1818) 
The  award  under  a  rule  of  reference  most 
be  made  within  the  time  limited  by  the  rule.— 
Hills  T.  Conner,  1  Blackf.  7. 

n>]    (8np.  1887) 

Where  a  pending  salt  is  referred  to  arbitra- 
tors, the  Bvard.  if  no  time  for  making  it  be  fix- 
ed, should  be  returned  to  the  next  term  of  court. 
— Minton  t.  Moore.  4  Blackf.  315. 

[c]      (Sap.  1ST8) 

The  court  ordering  a  reference  may,  in  its 
discretion,  especially  where  no  objection  is 
made,  sllow  referees  to  file  their  report  at  a 
day  subsequent  to  that  which,  by  the  order  of 


reference,  it  should  have  been  filed.— Way  v. 
Fravel,  61  Ind.  162. 

Fob  Cases  fboh  Otheb  States, 
See  42  Cevt.  Dig.  Refer.  |  116. 
See,  also,  34  Cyc.  pp.  831,  832. 

S  80.  Effect  of  dalay  in  m«Usic  report. 

[a]  (9np.  18S7) 
Failure  to  return  an  award  to  the  next 
term  of  court,  no  time  for  making  it  baviug 
been  fixed  by  the  order  of  reference,  will  give 
the  plaintiff  the  right  to  have  the  cause  tried 
as  if  no  reference  bad  been  made.— Minton  v. 
Moore,  4  Blackf.  815. 

Fob  Cases  fbom  Otheb  States, 

See  42  Cent.  Dig.  Refer.  {{  56,  117. 
See.  also,  84  Cyc.  p.  832. 

S  82.  Mafclng  mmd  form  of  report. 

[a]  (Sup.  18S3) 

Where  parties  making  a  reference  agree 
that  the  referee  may  avail  himself  of  the  ad- 
vice of  another  person  in  determining  the  mat- 
ters referred  to  him,  it  is  not  necessary  for 
such  person  to  sign  the  report. — Daggy  t.  Cron- 
neUy,  20  Ind.  474 

[b]  (Sap.  IMS) 

Where  a  controversy  pending  in  court  is 
referred,  by  order  of  the  court,  to  three  ref- 
erees, tbe  parties  may  agree  to  receive  a  re- 
port from  one  or  more  of  them.— Wright  T. 
Maccy.  21  Ind.  801. 

[c]  (Sap.  ISM) 

The  report  of  referees  to  whom  Issues  of 
fact  or  law,  or  both,  in  a  pending  action,  are 
referred,  is  not  a  statutory  award,  but  stands 
as  a  special  verdict  and  need  not  be  attested 
by  a  subscritdog  witness.— Hedrick  t.  Jndy,  23 
Ind.  548. 

[d]  (Sap.  186B) 

Parties  to  an  action  made  a  written  agree- 
ment "to  submit  all  matters  in  controversy  in 
the  above  action  to  the  referees  chosen  by  the 
parties,  naming  the  referees,  A.  and  B.,  and,  in 
case  they  cannot  agree,  they  are  to  choose  a 
third  person  as  nmpire."  The  order  of  refer- 
ence provided:  "By  the  written  consent  of  the 
parties  and  by  the  consent  of  their  attorneys 
in  open  court,  this  cause  and  all  the  issues 
joined  therein  are  now  referred  to  A.  and  B. 
and  C,  the  three  disinterested  persons  mutual- 
ly chosen  in  open  court,  and  said  referees  are 
ordered  to  report  their  proceedings  at  the  pres- 
ent term  of  this  court."  Held  that,  where  the 
report  showed  that  all  the  referees  acted,  the 
fact  that  only  two  of  them  concurred  in  and 
sijcned  it  would  not  make  the  report  defecttve. 
—Pitts  V.  Langsdale,  32  Ind.  218. 

[e]  (App.  1900) 

Under  Bums'  Ann.  8t  1908.  {  882,  provid- 
ing that  an  award  of  a  majority  of  the  arbi- 
trators Is  valid,  unless  otherwise  required  by 
tbe  submission,  and  section  808,  providing  that 
when  a  report  of  referees,  to  which  s  matter 
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Id  salt  has  been  mbmitted  nndeT  section  896, 
or  a  majority  of  tbem,  is  made,  it  sliall  be  of 
the  same  effect  as  a  jury  verdict,  a  report  of 
a  majority  of  referees,  under  tbe  section,  was 
a  valid  report,  wliere  the  written  agreement  of 
submission  permitted  it.— Heritage  v.  State  ex 
rel.  Crim,  43  Ind.  App.  505,  88  X.  E.  114. 

For  Cases  from  Otueb  States, 

See  42  Cent.  Dig.  Refer.  SS  119,  120. 
See,  also,  34  Cyc.  pp.  834-845. 

8  83.  BequlaltM  mmA  raflelnwr  •£  report 
in  seneraL 

[a]  (Sap.  1882) 
Where  a  cause  not  at  issue  is,  by  consent, 
referred  to  a  master  commissioner  to  complete 
the  issues,  take  the  evidence,  and  report  his 
conclusions,  his  report  is  not  defective  because 
it  fails  to  show  ruUnss  upon  demurrer  to  the 
pleadings.— Beard  t.  Hand,  88  Ind.  183. 

Fob  Cases  from  Other  States. 

See  42  Cent.  Dig.  Refer.  18  121-126. 
See,  also,  34  Cyc.  pp.  834-838. 

S  84.  Flndlnci  of  faet  asd  coaelvslou  at 

law. 

Fob  Cases  frou  Otueb  States, 

See  42  Cent.  Dig.  Refer.  SS  131-144. 
See,  also,  34  Cyc.  pp.  838-843. 

8  65.  —  Dvt7  to  make. 

[a]  (Snp.  18») 
Parties  to  an  action  made  a  written  agree- 
ment "to  submit  all  matters  in  controversy  in 
tbe  above  action  to  the  referees  chosen  by  the 
parties,  naming  tlie  referees  A.  and  B.,  and,  in 
case  they  cannot  agree,  they  are  to  choose  a 
third  person  as  umpire."  The  order  of  reference 
provided:  "By  tbe  written  consent  of  tbe  par- 
ties, and  by  the  consent  of  their  attorneys  in 
open  court,  this  cause  and  all  tbe  issues  joined 
tliereon  are  now  referred  to  A.,  B.,  and  C,  the 
three  disinterested  persons  mntnally  cbraen  in 
open  court,  and  said  referees  are  ordered  to  re- 
port their  proceedings  at  the  present  term  of 
this  court."  Held,  that  tbe  referees  were  not  re- 
quired to  make  special  Sndings.— Pitts  v.  Langs- 
dale,  32  Ind.  218. 

Fob  Cases  from  Other  States, 
See  42  Cent.  Dig.  Refer.  8  131. 
See,  also,  34  Cyc  p.  839. 


8  86. 


and  candvsltms  to  be 


—  Faota 
fonnd. 

[a]    (Sap.  1ST9} 

Where,  in  a  trial  by  referees,  plaintiff  aban- 
dons part  of  the  cause  of  action  stated  in  his 
complaint,  the  referees  are  not  required  to  re- 
port to  tbe  coort-the  facts  and  their  conclusions 
of  law  relative  to  the  parts  so  abandoned. — Barn- 
ard V.  Daggett,  68  Ind.  305. 

Fob  Cases  fbou  Other  States, 
See  42  Cent.  Dig.  Refer.  8  132. 
See.  also,  34  Cjc  p.  839. 


887.           BooMsti  for  ^mMmgg, 

A  referee  appointed  to  decide  a  matter  ia 
issue  in  a  pending  suit  may  report  the  faiii 
found  by  him  If  so  requested.— Ware  v.  Adama, 

12  Ind.  359. 

For  Cases  fbou  Otheb  States, 

See  42  Cent.  Dig.  Refer.  |  138.  . 
See,  also.  34  Cyc.  p.  842. 

§  88.  —  MaUiic  and  form. 

Xeceaslty  of  objection,  see  post,  8  100. 

M    (Sap.  1856) 

Under  Rev.  St  1852,  a  referee  need  DOt 
state  tbe  facta  found  and  the  conclusions  of  law 
thereon  separately,  unless  required  to  do  bo 
tbe  parties.— Indiana  Cent.  B.  Co.  t.  Bradley,  T 
Ind.  49. 

D»]    (Sap.  ISSS) 

A  referee's  report  must  state  tbe  focts  found 
and  tbe  conclusions  of  law  separately.— Board  of 
Trustees  of  Wabash  &  B.  Canal  v.  Huston.  12 
Ind.  276. 

[c]  (Sap.  1871) 

A  trial  by  referees  is  conducted  in  tbe  nme 
manner  as  a  trial  by  tbe  court.  They  msy  be 
required  to  state  tbe  (acts  and  conclusions  of 
law  separately;  otherwise,  they  may  render  a 
general  finding.— GUmore  v.  Board  of  Com'ra  of 
Putnam  County,  35  Ind.  344. 

[d]  (Sap.  1878) 

Where  a  party  to  an  action  desires  tbe 
referee  to  Snd  tbe  facts  and  conclusions  of  ttv 
separately,  the  practice  is  to  have  the  order  of 
reference  require  tbe  referees  to  make  such  fiod- 
ing;  but  tbe  party  may  malte  his  request  for 
such  finding  to  tbe  referees  themselves,  and  it 
is  their  duty  to  comply  tberewlth.— Way  v.  Fia- 
vel,  «1  Ind.  162. 

[«]     (Sap.  1884) 

On  a  trial  l>efore  the  master  on  a  general 
reference,  either  party  may  require  him  to  re- 
port the  facts  and  conclusions  of  law  separatelr 
under  the  provisions  of  Rev.  St  1881,  8  357.- 
McN'aught  T.  McAIlUter,  03  Ind.  114. 

Fob  Gases  nunc  Otheb  States, 

See  42  CEin-.  Dia.  Refer.  8  13^ 
See,  alao,  34  Cjc  p.  840. 

8  89,  —7  Boaulsltea  amd  raSeleB«y. 

[a]  (Sap.  183S) 

Where  tbe  matter  of  dispute  in  trespass  vl 
et  armis  wag  referred,  under  a  rule  of  oonrt,  and 
the  arbitrators  by  their  award  merely  say  tliat 
they  find  (or  the  defendant,  whereupon,  die 
plaintiff  being  called  and  not  answering,  the 
suit  was  dismissed  at  his  costs,  the  court  affirm- 
ed the  judgment  ^rit  of  error  sued  out  by 
the  plaintiff.— McCracken  v.  Gregoiy,  4  Bladd. 
128. 

[b]  (Smp.  1861) 

A  referee  has  no  authority  to  report  to  the 
court  the  facts  Found  by  bim,  unless  he  is  i*  *> 
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required  by  the  order  of  refereoce;  and  not  be- 
ing required,  if  he  should  report  them,  they  will 
not  be  deemed  legitimately  before  the  court. — 
Royal  T.  Baer,  17  Ind.  332;  Tbomburg  t.  Alle- 
man.  Id.  434. 

fcl    (Sup.  183*> 

An  order  of  reference  of  a  master,  authoriz- 
ing him  "to  hear  the  evideoce,  Snd  the  facts,  and 
report  the  same,  together  with  the  cTidence," 
did  not  authorize  a  finding  of  conclusions  of  law. 
—McXaught  V.  McAllister,  93  Ind.  114. 

For  Cases  frou  Other  States, 

See  42  Cent.  Dig.  Refer.  ||  135-140. 
See,  also,  34  Cyc.  p.  841. 

{90.         F«U«re  to  flad  om  partievlu 
qmaitions. 

[a]  (Snp.  1879) 

Where  referees  tail  to  report  to  the  court 
the  facts  and  their  conclusions  thereon  in  regard 
to  certain  items  of  demand  in  the  complaint,  such 
omission  and  failure  is  cured  by  the  making  and 
GliDg  of  a  written  retraxit  by  plaintiffs  attor- 
ney, as  authorized  by  2  Rev.  St.  1876,  p.  305,  § 
772,  of  all  matters  alleged  in  the  complaint,  ex- 
cept those  upon  which  the  referees  made  and  re- 
ported to  the  court  their  finding  of  facts  and 
their  couclnsion  of  law  thereon.— Barnard  T. 
Daggett,  68  Ind.  30C. 

Fob  Cases  from  Other  States, 
See  42  Cent.  Dio.  Refer,  f  141. 
See,  also,  S4  Gyc.  p.  842. 

1 94.  Report  of  ovldoaoo  witk  deolsloii 
or  flndlnsa. 

W    (Snp.  1855) 

Papers  containing  the  evidence  adduced  be- 
fore  the  referee,  and  filed  two  months  later  than 
the  referee's  report  by  one  of  the  parties,  cannot 
be  takes  as  part  of  the  report,  nor  are  they  ad- 
missible to  impeach  it.— Indiana  Cent.  Ry.  Co. 
T.  Bradley,  7  Ind.  40. 

[b]  (Sop.  185S) 

Under  a  reference  as  to  questions  of  fact 
or  matters  of  account,  it  is  the  duty  of  the  ref- 
eree or  auditor  simply  to  state  the  facts  found  by 
bim;  and  it  is  Irregular  for  him  to  report  or  dis- 
cuss the  evidence.— Board  of  Trustees  of  Wabash 
&  E.  Canal  t,  Huston,  12  Ind.  276. 

[c]  (Sap.  18GB) 

Under  the  Btatnte  there  is  but  one  way  of 
bringing  the  facts  presented  to  a  referee  before 
the  court,  viz.,  by  requiring  the  referee  to  report 
the  fects  found  and  the  conclusions  of  law  sep- 
arately, and  then  on  exception  the  court  will  re- 
view the  decision  of  the  referee  as  It  would  its 
own  proceedings  on  a  motion  for  a  new  trial.— 
Ware  t.  Adams,  12  Ind.  3^. 

[d]  (Sap.U6S) 

A  commissioner,  acting  under  a  reference  to 
bhn  of  matter  In  issue  In  a  pending  suit,  has  no 
right  to  report  the  evidence  ^ven  before  him, 
though  be  may  report  the  facts  proved  by  it  it 


authorized  by  the  parties.— McClure  v.  McClure, 
19  Ind.  185. 

[•]  (S«p.lg7S) 

Where  by  agreement  of  the  parties  entered 

of  record  a  cause  is  referred  to  a  master  com- 
missioner  under  thff  Indiana  act  of  March  2, 
lSo3  (1  Gav.  &  H.  433),  to  report  the  evidence 
and  bis  findings  thereon  at  the  next  term  of  the 
conrt,  if  he  fails  to  report  the  evidence,  his  re- 
port will  on  motion  be  set  aside.— McGillls  T. 
SUttery,  52  Ind.  44. 

[f]  (Sup.  issi) 

Where,  by  agreement  of  the  parties,  the 
cause  was  referred  to  a  commissioner  to  bear  the 
evidence,  and  to  "report  the  facts  found  by  him 
at  the  next  term  of  court,"  such  was  not  &  direc- 
tion that  he  should  report  the  "evidence,"  but 
merely  the  ultimate  facts.— Watson  v.  State  ex 
rel.  School  Town  of  Worthington.  80  Ind.  212. 

[g]  (Snp.  1684) 

Where  the  cause  hy  agreement  of  parties 
was  referred  to  a  spedal  commissioner  to  report 
the  evidence  and  the  &ct8,  and  he  reported  the 
facta  without  the  evidence,  the  court  of  its  own 
motion,  or  at  the  request  of  either  party,  might 
before  discharging  the  cooimlsaioner  have  requir- 
ed him  to  complete  his  report  by  adding  the  evi- 
dence, hut  no  sncb  action  having  been  taken, 
the  objection  to  the  Incompleteness  of  the  report 
was  waived.— Borchus  v.  Huntington  BIdg,  Loan 
&  Savings  Ass'n,  97  Ind.  180. 

Where  a  commissioner  baa  reported  the 
facts  without  the  evidence,  the  court  cannot  be 
required  to  state  conclusions  of  law;  and  any 
such  statement,  being  mere  surplusage,  is  not 
available  error.- Id. 

For  Cases  frou  Other  States, 
See  42  Cent.  Dig.  Refer.  1 145. 
See.  also,  34  Cyc.  p.  843. 

1 95.  Beport  om  rof evomee  to  taka  tosti- 
moay. 

[a]    (Snp.  1884) 

On  a  special  reference  to  report  the  facts 
only  or  the  facts  and  the  evidence,  a  master  can- 
not exceed  his  authority,  and  has  no  right  to 
make  a  general  finding  In  the  case  or  to  state 
conclusioDs  of  law. — McNaught  v.  McAllister, 
98  Ind.  114. 

For  Cases  froh  Otheb  States, 
See  42  Cent.  Dio.  Refer.  {  146. 
See,  also,  84  Cyc.  p.  ^4. 

1 97.  Amended    and    snpplanuntal  vo- 

port. 
ta]     (Sup.  1855) 

A  power  of  the  referee  expires  with  the  re- 
turn of  his  report  into  court,  and  the  report  can- 
not afterwards  be  altered.— Indiana  Cent.  It. 
Co.  T.  Bradley.  7  Ind.  49. 

p>]    (Snp.  U7S) 
Where  a  referee  or  auditor  has  made  his  re- 
port, his  powers  and  functions  cease;  and  any 
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sulnequent  report,  without  order  of  the  conrt  or 
agreement  of  the  parties,  U  a  nnllityv-^onkliD 
T.  MortOD,  40  IqcL  76. 

[c]     (Sap.  1877) 

Where  a  cause  is  referred  to  the  maRter 
commissioner,  bis  finding  of  the  facts  and  his 
conclusions  must  t>e  such  that  a  judgment  can  be 
rendered  thereon;  and.  if  they  are  so  imperfect 
that  judgment  cannot  be  rendered,  the  court 
should  require  him  to  i>erfect  the  same.— Reid  r. 
State,  58  lod.  406. 

Fob  Cares  frou  Other  States, 

See  42  Cent.  Dio.  Refer.  IS  127,  128. 
See,  also,  34  Cyc.  p.  846. 

S  98.  FIUbc  Md  Momd. 

[a]    (Sap.  1833) 

Where  a  reference  of  the  cause  pending  is 
made  to  arbitrators,  their  award  must  be  filed, 
approved  of  by  the  court,  and  recorded  before 
rendition  of  judgment  thereon. — Dickerson  v. 
Hays,  4  Blackf.  44. 

For  Gases  frou  Other  States. 

See  42  Cent.  Dio.  Refer.  |g  120, 130. 
See.  also,      Cyc.  p.  847. 

S  99.  OperatioB  mmA  effect. 

[a]  (Sop.  lass) 

An  award  of  referees  In  plaintiff's  favor 
cures  the  same  defects  in  the  declaration  which 
would  be  cured  by  a  verdict.— Dickerson  T.  Hays, 
4  Blackf.  44. 

[b]  iSnp.  1S55) 

The  report  of  referees,  under  a  general  or- 
der of  reference,  has  the  force  and  effect  of  a 
verdict  of  a  jury. — Indiana  Cent.  R.  Co.  v.  Brad- 
ley, 7  Ind.  49. 

The  report  of  a  referee  under  Rev.  St. 
18o2,  is  in  the  nature  of  a  special  verdict  if  the 
facts  approved  are  imputed  in  it,  but,  if  the  re- 
sult only  is  reported  with  the  facts  or  reasonin;; 
of  the  referee,  it  then  partakes  of  the  nature  of 
a  general  verdict,  and  stands  as  such. — Id. 

[c]  (9np.  1071) 

The  report  of  referees  stands  as  a  general 
finding  by  a  court.  or>  as  the  special  verdict  of 
a  jury,  and  must  be  followed  by  a  judgment 
thereon,  or  will  amount  to  nothing. — Gilmore  v. 
Board  of  Com'rs  of  Putnam  County,  35  Ind. 
344. 

[d]  (S«p.  1896) 

When  the  report  of  a  referee  is  general,  it 
stands  as  a  general  finding  or  verdict,  and,  when 
it  is  special  with  conclusions  of  law,  it  stands 
as  a  special  verdict  or  special  finding  in  the 
trial  court.— McCntchen  y.  McCutchen,  41  N.  E, 
324,  141  Ind.  697. 

Fob  Cases  from  Other  States, 

See  42  Cent.  Dig.  Refer.  SS  14S-15C;  34 
Cent.  Dig.  Mast.  &  S.  §  1278. 

Sep,  also,  34  Cyc.  p.  840. 


1 100.  Objeotlou  ud  exeeptloms,  amd 
hearinc  tbereef  Im  cancnL 

M    (9WP.  1863) 

An  objection  that  a  report  of  referees  wu 
filed  Id  vacation,  and  not  In  open  court,  most 
have  been  made  before  the  coart  to  which  the 
report  was  returned.— Ross  t.  Helt<Hi,  4  Ind. 

273. 

[b]    (Snp.  1855) 

Two  months  after  the  referee  made  his  re- 
port  in  favor  of  plaintiff,  defendant  filed  a 
package  of  papers  as  containing  the  evidence 
which  was  given  before  the  referee,  together 
with  the  affidavit  of  the  persons  who  took  down 
the  evidence,  alleging  that  it  contained  substan- 
tially all  that  was  given.  Held,  that  the  pack- 
age was  no  part  of  the  report  and  was  not  ad* 
missible  to  impeach  it— Indiana  Cent  B.  Oo. 
V.  Bradley,  7  Ind.  49. 

[C]    (Svp.  1S59) 

Where  referees  err  on  any  question  of  prac- 
tice during  the  hearing,  objection  must  be  made 
at  that  time,  and  incorporated  in  their  biU  of 
exceptions,  or  a  statement  of  the  referees  in 
their  report.— Board  of  Trustees  of  Wabash  k 
K.  Canal  v.  Huston,  12  Ind.  276. 

Where  an  issue  has  been  referred  to  ref- 
erees, the  court  cannot  consider  objections  bas- 
ed on  matters  not  found  In  the  report  of  such 

referees, — Id. 

td]    (9np.  1S63) 

The  admission  of  a  referee  fs  inadmissible 
to  impeach  tus  report— Daggy  v.  Croonelly,  20 
Ind.  474. 

[e]  (Sap.  1878) 

Failure  of  referee  to  make  separate  findiiUEs 
of  facts  and  conclusions  of  law  on  the  request 
of  one  of  the  parties  must  be  excepted  to  at 
ihe  time.— Way  v.  Fravel,  61  Ind.  162. 

[f]  (Sap.  ISSl) 

In  a  suit  by  a  state  on  the  relation  of  a 
county  auditor,  against  a  county  treasnrer,  for 
trust  funds,  and  by  order  of  the  board  of  coun- 
ty commissioners  for  taxes  not  accounted  for. 
a  report  of  the  referee,  finding  the  facts  and 
his  conclusions  of  law,  which  finds  a  gross  sum 
due  from  euch  treasurer,  a  failure  to  find  that 
the  board  ordered  the  suit  is  not  reached  hj 
exceptions  to  the  conclusions  of  law. — Gauntt  v. 
State  ex  rel.  Stout  81  Ind.  137. 

Where  a  referee  reiwrts  the  facts  and  bis 
conclusions  thereon,  such  conclnsions  may  be 
questioned  only  by  exception  thereto.-~Id. 

Where  there  are  deficiencies  aiMng  from 
omissions  or  incorrect  findings  In  a  referee's  re- 
port, the  remedy  is  by  motion  for  a  new  trial, 
and  not  for  a  venire  de  novo.— Id. 

[Kl  (Sop.  1882) 
The  only  way  to  get  a  fact  before  the  court 
on  a  general  reference  to  a  master  commission* 
er  to  make  a  finding  is  to  require  the  facts  and 
the  conclusions  of  law  to  be  separately  reported 
by  the  master.    If  a  motion  to  that  effect  be 
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oremiled  by  tiie  master  uid  proper  exception 
be  taken,  the  court  wiU  review  the  decision  of 
the  referee  as  it  would  Its  own  proceeding  on 
a  motion  for  new  trial.— Lee  t.  State  ex  rel. 
Templeton,  88  Ind.  256. 

Cb]     (App.  IME) 

ExceptiouB  to  report  and  findings  of  a  mas- 
ter not  appearing  to  have  been  in  writiofr  will 
be  presumed  to  have  been  oral.— St  Joseph 
Mfg.  Go.  T.  Hubbaid.  75  N.  B.  17, 86  Ind.  App. 
84. 

A  general  exception  to  the  "report  and 
findings"  of  a  master  Is  Insufficient  It  should 
specify  the  particular  matters  desired  to  be  re- 
viewed by  the  trial  court— Id. 

[t]     (App.  IMS) 

Where  a  special  finding  was  not  required 
from  a  master  commissioner,  exceptions  to  his 
alleged  special  findings  present  no  question, — 
Hariah  t.  State  ex  rel.  Dyer.  38  Ind.  App.  495. 
76  N.  B.  443,  77  N.  B.  747. 

Fob  Cases  from  Ohieb  States. 

See  42  Cent,  Dio.  Refer.  §8  157-168;  21 

Cent.  Dig.  Exceptions,  Bill  of,  {  44. 
See,  also,  34  Cyc  p.  857. 

|I01.  BecoHBltteL 

Cs]  (8m».18GS) 

It  is  ground  for  a  recommittal  of  the  report 
of  referees  that  they  n^rt  the  evidence  instead 
of  the  tacts.— Board  of  Tmstees  of  Wabash  & 
B.  Canal  v.  Huston,  12  Ind.  276. 

[b]  (Sup-  ISO!) 

Where  a  suit  pending  and  at  issue  is  re- 
ferred  by  rule  of  court  to  arbitrators,  the  award, 
if  defective,  should  t>e  sent  back  on  motion  of 
the  dissatisfied  parties  for  correction.— 'Moore  v. 
Bamett,  17  Ind.  349. 

[c]  (App.lKe) 

A  motion  to  refer  a  report  back  to  a  mas- 
ter, without  any  reason  being  assigDed  there- 
for, is  properly  denied.— St.  Joseph  BIfg.  Co.  v. 
Hubbard,  75  N.  E.  17,  36  Ind.  App.  84. 

For  Cases  rsoit  Otheb  States, 

See  42  Cent.  Dio.  Refer.  ^  169-180- 
See,  also,  34  Cyc  pp.  878-883. 

1 102.  Ooaflrauittmi. 
[a]  (8ap.ua> 

It  Is  ground  for  rejecting  the  report  of  the 
referees,  If  the  report  contain  the  evidence  in- 
stead of  facts  found.— Board  of  Tmstees  of  Wa- 
bash ft  B.  Canal  v.  Huston,  12  Ind.  276. 


Fob  Cabm  noic  Otheb  States, 

See  42  GfeMT.  Dig.  Refer.  ||  181-187.  , 
See.  also,  34  Cyc.  pp.  869,  870. 

{ 106.  DlSenmt  de^sion  or  fladlmss  hj 
•out. 

[a]  (tap.  18gl) 

Where  a  referee  reported  correct  findings 
of  foct,  bnt  erroneous  oonclMions  of  law  there- 
on, and  found  the  amonnt  plaintiff  was  entitled 
to  recover,  if  at  all,  It  was  not  necessary  on  the 
court  sustaining  plalntllTs  exceptions  to  the  ref- 
eree's conduidons  that  the  case  should  be  sent 
back  to  the  referee  for  correction,  but  the  court 
was  entitled  to  draw  the  proper  legal  conclu- 
sion and  render  judgment  on  the  facts  report- 
ed.—Roush  V.  Bmerick.  80  Ind.  651. 

[b]  (Snp.  1882) 

Under  2  Rev.  St  1876,  p.  178.  S  350,  pro- 
viding that  the  report  of  the  referees  on  the 
whole  issue  stands  as  the  decision  of  the  court, 
and  judgment  may  be  entered  thereon  In  the 
same  manner  as  if  the  action  had  tjeen  tried  bj 
the  court,  and,  when  the  reference  is  to  report 
the  facta,  the  report  has  the  effect  of  a  special 
verdict,  the  court  as  no  right  to  change  and  mod- 
ify the  report,  and  render  judgment  for  any  sum 
different  from  that  reported  by  the  referees.— 
Stanton  t.  State  ex  rel.  Green,  82  Ind.  463. 

Fob  Cases  fboh  Otheb  States, 
See  42  C^nt.  Dig.  Refer.  S  206. 
See,  also,  34  C^c.  p.  885. 

8  107.  ReTiew  on  motloii  In  trial  court. 

[a]  (Snp.  18S1) 

Where  a  cause  is  sent  to  referees  under 
Code,  349-351,  their  report  can  be  reviewed 
by  the  court  only  for  matters  appearing  on  its 
face,  including  all  bills  of  exceptions  taken  be- 
fore them.— Moore  r.  Bamett  17  Ind.  349. 

[b]  {9np.  1896) 

Objections  to  a  referee's  conclusions  of  law 
cannot  be  made  by  motion  to  modify,  bnt  errors 
therein  must  be  taken  advantage  of  by  excep- 
tion before  the  referee  or  in  the  trial  court.— 
McCutcben  v.  McCntchen,  141  Ind.  697,  41  N. 
B.  324. 

Fob  Casks  fboh  Otheb  States, 

See  42  Gbht.  Dio.  Refer.  H  207-210l 

REFERENDUM. 

See— 

Bnactment  of  ordfaianceB  granting  franchises. 
Municipal  Cobpobations,  |  108. 
Of  statutes.  Statutes,  |  35^. 
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Scope-Note. 

[INCLUDES  actloDB  for  correction  of  Inatruments  In  writing  which  fall  to  express 
the  real  Intention  of  the  parties  thereto,  to  conform  to  such  Intention ;  nature  and  scope  of 
the  remedy  In  general ;  what  instruments  may  be  so  reformed ;  grounds  of  such  actloDs,  and 
defenses  thereto;  Jurisdiction  to  decree  such  reformation  and  proceedings  therefor;  Ind- 
dental  or  altematlTe  relief;  Judgments  or  decrees  and  operation  and  ^ect  fliereof ;  review 
of  proceedings ;  and  CMts  In  actions  for  such  reformation. 

[EXCLUDES  mistake,  fraud,  etc.,  as  grounds  for  invalidity  of  conveyances  or  con- 
tracts or  as  defenses  to  actions  thereon  (see  Deeds;  Contracts;  and  titles  of  particular 
classes  of  conveyances  and  contracts) ;  actions  for  cancellation,  surrender,  etc..  of  Instru- 
ments  In  writing  (see  Cancellation  of  Instruments) ;  and  alterations  of  Instruments  In 
writing  (see  Alteratton  of  Inttrumenta).  For  complete  list  of  matters  excluded,  see  cross- 
references,  post] 

Analysis, 

I.  Right  of  Action  and  Defenses. 

§  1.  Nature  and  scope  of  remedy. 

§  2.  Right  to  reformation  in  general. 

§  5.  Instruments  which  may  be  reformed. 

§  6.           In  general. 

§  7.           Invalidity  of  instrument. 

I  8.   Voluntary  conveyances. 

§  10.  Matters  subject  to  reformation. 

§  11.    In  general. 

§  12.    Defective  execution. 

§  13.    Matter  of  description. 

§  14.           Legal  operation  and  effect. 

§  15.  Grounds  for  reformation. 

§  16.    In  general. 

§  17.          Mistake  of  fact. 

§  18.           Mistake  of  law. 

§  19.           Mutuality  of  mistake. 

§  21.    Fraud. 

§  23.  Estoppel  or  waiver. 

§  24.  Conditions  precedent. 

§  25.  Defenses  and  objections  to  relief. 

§  26.  Persons  entitled  to  reformation. 

§  27.  Persons  as  to  whom  instruments  may  be  reformed. 

§  28.           In  general. 

§  29.          Bona  fide  purchasers. 

II.  Proceedings  and  Relief. 

§  30.  Form  of  remedy. 
§  31.  Jurisdiction  and  venue. 
§  32.  Limitations  and  laches. 
33.  Parties. 
35.  Pleading. 
§  36.    Bill,  complaint,  or  petition. 

§  37.           Cross-bill,  cross-complaint,  or  counterclaim  for  reformation. 

§  38.    Plea  or  answer,  and  subsequent  pleadings. 

§  39.    Demurrer. 

§  41.    Issues,  proof,  and  variance. 

§  42.  Evidence. 

§  43.           Presumptions  and  burden  of  proof. 

§  44.   Admissibility. 
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II.  Proceedings  and  Relief — Continued. 

§  45.           Weight  and  sufficitticy, 

§  46.  Trial  or  hearing. 
§  47.  Relief  awarded. 

§  48.  Judgment  or  decree  and  enforcement  thereof. 
§49.  Appeal. 

Cross-References. 


See— 

Canczllation  of  Inbtbuments. 

Condition  precedent  to  action  for  breach  of 

covenant    Cotknants,  |  107. 
Gronnds  for  reformation  of  insurance  policy. 

INSUBANOI,  SI  143.  725. 


Tax  deedB.   Tazatioit,  |  768l 

Void  deed  to  pnrcluser  at  ocecndon  sala.  Ex- 
ECUTIOK,  I  316. 

WiU.  Wiiu,  S  224. 


L  RIGHT  or  ACTION  AND  DEFENSES. 

In  legal  action,  see  Action,  |  25. 

f  1.  Matare  mmd  Map*  mt  venedy. 

A  married  woman  is  entitled  to  tbe  refor- 
mation of  a  mistake  in  a  deed  to  her  from  her 
bnsband  tbe  same  as  If  It  had  been  executed 
to  her  by  one  not  her  husband. — Merchants'  & 
■  Laborers'  Building  Aas'n  T.  Scanlan,  42  N.  E. 
1008,  144  Ind.  U. 

[b]  (A»».  ISOB)  * 

Equity  has  pover  to  reform  and  correct 
written  instmments.— Remm  T.  Landon,  43  Ind. 
App.  01.  86  N.  E.  07a 

For  Casks  fbou  Otbeb  States, 

See  42  Cent.  Dio.  Ref.  of  Inst  S  1> 
See,  also.  84  C^c  pp.  004r-007. 

I  S.  BIckt  to  refovBAtloB  Ib  KMunl, 

la]    (S«p.  1875) 
After  judgment  upon  a  promissory  note,  it 
cannot  be  reformed. — Heavenridge  t.  Mondy,  40 
Ind.  434. 

[b]  The  fact  that  a  mortgage  has  been  fore- 
closed will  not  preclude  reformation  thereof.— 
<Sup.  1881)  Jones  v.  Sweet,  77  Ind.  187;  (1882) 
Sanders  t.  Farrell.  83  Ind.  28;  (1884)  Arm- 
strong T.  Short  05  Ind.  326;  (18S4)  Bnrkam 
V.  Bark,  06  Ind.  270. 

[c]  (Sup.  1892) 

In  an  action  to  reform  a  deed  on  the 
ground  that  it  conveys  more  land  than  was  in- 
tended, and  to  recover  possession  of  tbe  land 
mistakenly  included,  the  deed  must  be  reformed 
before  plaintiff  can  recover  the  land. — Popijoy 
T.  Miller,  133  Ind.  10,  82  N.  E.  713. 

Fob  Cases  fbou  Other  States, 

See  42  Cent.  Dio.  Ref.  of  Inst  IS  2,  3; 

9  Cewt.  I>iq.  Chat.  Mtg.  |  105. 
See,  also.  34  Cyc.  p.  90o. 


I  ft*   Instrwnents  which  may  %•  Mt«ni> 

ed. 

For  Cases  fbom  Other  States, 

See  42  Cent.  Dig.  Ref.  of  Inst  SS  5-23; 

23  Cent.  Dig.  Frds.,  St  of,  |  267;  40 

Okt.  Dig.  Princ.  &  S.  J  4- 
See,  also,  34  Cyc.  pp.  023-080. 

8  6.   —  Ib  (flBaral* 

W    <8np.  isn) 
Equity  has  jurisdiction  to  correct  mistakes 
in  a  will  when  they  are  apparent  on  its  face.— 
Grimes'  Ex'rs  t.  Harmon,  86  Ind.  10^  0  Am. 

Rep.  690. 

[bl  (Sup.  1ST4) 
Where  a  mortgage  misdescribes  the  prop- 
erty intended  to  be  mortgaged,  the  mistake 
may  be  corrected  by  a  proper  proceeding  before 
foreclosure,  or  in  an  action  to  foreclose;  but 
when  tbe  mistake  has  been  carried  Into  the  de- 
cree of  foreclosure,  the  execution,  advertise- 
ment and  sheriffB  deed,  the  purchaser  at  the 
sherifTs  sale  cannot  maintain  an  action  to  cor- 
rect the  mortgage  and  decree,  the  subsequent 
proceedings,  and  the  deed,  though  the  sheriff  at 
the  sale  may  have  pointed  out,  as  the  property 
be  was  selling,  the  property  that  ought  to  tiave 
been  described  in  the  mortgage. — Miller  t.  Kolb. 
47  Ind.  220. 

[C]     (Sap.  1877) 

Mere  inadequacy  of  consideration  for  a 
deed  reciting,  "in  consideration  of  one  dollar 
and  natural  love  and  affection/'  etc.,  is  not 
ground  for  refusing  to  reform  the  same. — Ma- 
son T.  Moulden,  58  Ind.  1. 

[d]     (Sop.  1881) 

Where  a  mortgage  misdescribes  the  land 
intended  to  be  mortgaged,  and  the  mistake  is 
carried  into  the  judgment  order  of  sale,  notice, 
and  sheriff's  deed,  such  proceedings  cannot  be 
corrected  either  at  the  instance  of  the  mort- 
gagee or  the  purchaser  at  such  sale.  But  such 
mistake  may  be  corrected  by  reforming  tbe 
mortgage,  and  foreclosing  it  as  reformed. — Con- 
yera  v.  Mericles,  75  Ind.  443. 
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re]     {Sap.  1SS3) 

A  tax  deed  will  not  be  reformed  in  a  pro- 
ceeding instituted  for  that  purpose,  the  mistake 
consistiog  of  an  erroneous  descriptioD  of  the 
laiid.--Keepfer  t.  Force,  88  Ind.  81. 

in  (8nv>  1SS4) 
Wiere  a  mortgajre  has  been  foreclosed  and 
the  property  sold,  liiere  ran  be  no  reformation 
of  the  dieriflfs  deed  in  the  way  of  correcting 
an  erroneouB  description.— AnnstroDg  v.  Short, 
95  Ind.  326. 

Eg]  (Sup.  1886) 
Where  a  mistalte  in  describing  land- mort- 
gaged is  carried  into  the  decree  of  foreclosure, 
the  mistake  may  be  corrected  by  reforming  and 
reforeclosing  the  mortgage. — McCaaland  v. 
^tna  Life  Ins.  Co.,  lOS  Ind.  130,  9  N.  E.  119. 

[h]   (Snp.  18») 

Any  consideration  that  would  aupport  a 
mortgage  would  be  sufficient  to  entitle  tiie 
mortgagee  to  maintain  an  action  to  correct  a 
mutual  mistake  in  the  same  against  the  mort- 
gagor and  those  holding  under  him  as  purchas- 
ers with  notice,  and  their  judgment  creditors,— 
Citizens'  Nat.  Bank  v.  Judy,  43  N.  B.  259, 
146  Ind.  822. 

[1]    (App.  1902) 

A  sheriffs  deed  cannot  be  reformed.— Grif- 
fin T.  Dnrfee,  U  N.  E,  237.  29  Ind.  App.  211. 

Fob  Cabes  fbom  Otheb  Staies, 

See  42  Cent.  Dig.  Ref.  o£  Inst.  Si  5-19; 

40  Cent.  Dig.  Princ.  &  S.  {  4. 
See,  also,  34  Cyc.  p.  923. 

S  7.  ^—  IttTalldlty  of  Inatromamt. 

[a]  (Sup.  1878) 

A  deed  which  is  void  for  uncertainty  of  de- 
scription (Ausot  be  reformed.— Lewis  r.  Owen, 
64  Ind.  446. 

Fob  Cases  fbou  Otbeb  States, 

See  42  Ceitt.  Dio.  Ref.  of  Inst,  fi  20;  23 

Cbht.  Dig.  Ftds.,  St.  of,  I  267. 
See,  also.  34  Cyc.  pp.  926,  927. 

I  8.  — —  Volvntary  ooiiTeyMiOM. 

[ft]    (Sap.  ISES) 
A  deed  of  gift  drawn  by  mistake  for  a  dif- 
ferent interest  from  that  intended  to  be  con- 
veyed may  be  corrected  if  the  mistake  be  clear- 
ly proved.— Andrews  v.  Andrews,  12  Ind.  348. 

[b]  (Sup.  1859) 

Equity  will  not  reform  a  voluntary  deed.— 
Froman  v.  Froman,  18  Ind.  317. 

[e]  (8VP.186S) 
A  voluntary  deed  wiU  not  be  corrected  for 
mistake  on  the  application  of  the  grantee 
against  the  grantor,  but  will  be  corrected  on 
the  application  of  the  grantor  against  the  gran- 
tee where  by  the  mistake  the  conveyance  Is  for 
a  larger  estate  than  was  intended.— Randall  v. 
Ghent,  19  Ind.  271. 


m     (S«p.  1877) 

The  rule  that  deeds  will  not  be  reformed, 
or  mistakes  in  the  description  corrected,  in  fa- 
vor of  volnnteers,  does  not  apply  if  there  was 
any  valuable  consideration  whatever— as  where 
there  was  a  consideration  of  fl.— Mason  v. 
Moulden,  58  Ind.  1. 

The  grantee  of  land  conveyed  by  a  deed  re- 
citing that  the  conveyance  is  made  in  consid- 
eration "of  the  sum  of  one  dollar,  and  natural 
love  and  affection,"  is  a  purchaser  for  a  val- 
uable consideration,  so  far  that  be  may  main- 
tain an  action  against  the  grantor,  or  his  heirs, 
to  reform  such  deed,  by  correcting  a  mistake 
made  in  the  description  of  the  land  intended  to 
be  conveyed. — Id. 

[•}     (Sn?.  1877) 

An  agreement  between  a  husband  and 
wife,  made  during  the  pendency  of  a  suit  be- 
tween them  for  divorce,  and  not  sanctioned  by 
the  conrt,  that  he  would  pay  to  her  &  certain 
sum  as  alimony,  is  a  mere  voluntary  act  on 
his  pert,  and  can  neither  be  enforced  or  re- 
formed by  her. — Moon  t.  Baum,  58  Ind.  194 

[f]  tSnp.  18S6) 

Equity  will  not  intervene  for  the  reforma- 
tion of  a  deed,  which  is  purely  voluntary  rest- 
ing on  no  valuable  consideration,  but,  if  there 
is  a  valuable  consideration,  no  matter  hov 
small,  supplemented  by  consideration  of  love 
and  affection,  a  mistake  in  the  deed  may  he 
reformed.— Baker  t.  Pyatt,  9  N.  E.  112,  lOS 
Ind.  61. 

[g]  (Sop.  1898) 

An  existing  debt  of  a  husband  to  Us 
wife  is  such  a  good  consideration  for  his  con- 
veyance of  land  to  her  as  to  warrant  reforma- 
tion in  her  favor  of  a  mistake  in  the  deed,  ts 
against  a  subsequent  levy  of  execution  fw  t 
debt  of  the  husband. — Comstock  v.  Coon,  133 
Ind.  640,  35  N.  E.  909. 

[h]  (8qp.189$) 

A  pre-existing  debt  Is  suffident  considera- 
tion for  a  mortgage  to  entitle  the  mortgagee  to 
correction  of  a  mutual  mistake  therein,  as  against 
the  mortgagor  and  a  subsequent  purchaser  with 
notice.— Citizens'  Nat  Bank  v.  Judy,  146  Ind. 
322,  43  N.  E.  259. 

Fob  Cases  fbou  Otheb  States, 

See  42  Cent.  Dig.  Ref.  of  Inst  U2i,32. 
See,  also,  34  Cyc  pp.  928,  929. 

S  10.  Matters  snbjeet  to  refonution. 

Fob  Cases  fbom  Othbb  States, 

See  42  Cent.  Dig.  Ref.  of  Inst  H  24-67; 

12  Cent.  Dig.  Corp.  §  1870. 
See,  also,  34  Cyc.  pp.  930-^42. 

{  11.  ^—  In.  cenevaL 

[a]     (Snp.  1S74) 
In  an  action  on  a  delivery  bond,  where  tbe 
bond  is  made  payable  to  the  constable  who  has 
levied  the  execution,  instead  of  to  tiie  execu- 
tion plaintiff,  and  the  bond  shows  tbat  the  «- 
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ecDtioii  was  leried  tn  tftvor  of  the  platndff,  tlie 
mistake  1b  «  clerical  error  and  mar  Iw  correct- 
ed, and  die  bond  reformed.— Bell  t.  Tangor.  46 
Ind.  49. 

[b]    (8«p.  1S76) 

Where  the  terms  of  a  contract  are  ancep- 
taia  and  looselr  stated,  a  Judgment  reformtng 
it  will  not  be  lendered^Winsloir  t.  Winslow, 
52  Ind.  & 

te]    (Sap.  UM) 

A  pnrchaser  of  land  anbject  to  mortgage, 
without  an  agreement  to  assome  the  same,  is 
not  liable  therefor,  though  the  scrivener,  by 
mistake,  and  without  the  knowledge  of  either 
party,  inserted  in  the  deed  a  stipulstion  ttiat 
the  grantee  agreed  to  paj  it,  and  equity  will 
reform  the  instrument.— Adams  T.  Wheeler,  122 
Ind.  251,  23  N.  E.  760. 

Ed]    (Sap.  1893) 

A  husband  Joined  his  wife  In  the  ezecu- 
tioD  and  acknowledgment  of  a  mortgage  on  the 
wife's  land,  but  Us  name  did  not  appear  in 
the  body  of  the  Instrument.  The  mortgagee 
filed  his  complaint  to  reform  the  mortgage  by 
inserting  in  the  conveying  clause  the  husband's 
name,  and  to  foreclose  the  mortgage.  The  com- 
plaint set  forth  the  agreement  to  loan  the  mon- 
ey on  the  wife's  note,  secured  by  mortgage  on 
her  land,  to  be  executed  by  herself  and  her 
bnsband  joining;  that  the  husband's  name  was 
omitted  from  the  conveying  clause  by  mutual 
mistake.  Held,  ttiat  sustaining  a  demurrer  to 
that  count  of  the  complaint  which  sought  to 
reform  the  mortgage  was  error.— Collins  t. 
ComweU,  131  Ind.  20.  90  N.  E.  796. 

[•]     (Sup.  ISM) 

Where,  In  a  deed  by  four  owners  of  land, 
the  names  of  one  owuex  and  his  wife  are  omit- 
ted from  the  body  of  the  deed  by  mistake,  it 
may  be  reformed.— Parish  t.  Camplin,  139  Ind. 
1.  37  N.  B.  607. 

Fob  Cases  fboh  Otheb  States, 

Seb  42  C*NT.  Dig.  Ref.  of  Inst  H  24-27, 
82-41. 

See.  also,  34  Cyc  pp.  930,  932,  933,  935. 

I  IS,  —  DefcetlTtt  •zeentlM. 
M  <s«p>un} 

Equity  will  not  correct  a  defect  in  a  con- 
TejEUce  Iv  a  wife  and  hoaband  of  her  land, 
where  such  defect  Is  a  want  of  compliance  with 
the  statutory  requirements.— Hanuur  t.  Medaker, 
60  Ind.  418. 

[b]    (Bnp.  USl) 

Plaintiff  received  a  tax  certificate  by  an 
usigmnent  not  acknowledged  as  required  by 
statute.  Held,  that  bis  accepting  such  assign- 
ment u  valid  was  a  mistake  of  law  for  which 
he  was  remediless.— Williamson  t.  Hitner,  79 
Ind.  233. 


[e]  (App.u») 
W^ere  the  maker  of  a  note  for  a  company, 
which  purports  to  be  his  personal  (^ligation, 
shows  that  it  was  intended  to  be  that  of  the 
company,  and  there  was  a  mistake  aa  to  the 
fom  of  tlw  signature,  a  conn  of  equity  wUl  re- 
form it  so  as  to  egress  the  intention  of  the 
partlei.— Piewwtt  v.  Hlxoa,  53  N.  E.  891,  22 
Ind.  App.  189,  72  Am.  St  Bep.  291. 

Fob  Cases  fboh  Otheb  States, 

Sek  42  Cent.  Dm.  Ref.  of  Inst  S|  23-31 ; 

12  Cent.  Dig.  Corp.  {  1870. 
See,  also,  34  C?yc.  p.  032. 

113.           Matt»  of  d«a«ripttoB. 

Pleading,  see  post,  H  86,  88.  39.  46. 

W  (Sop.  1871) 
Though  equity  wiU  give  relief,  and,  on 
proper  proof,  correct  a  misdescription  of  land 
in  a  deed,  even  after  It  has  been  perpetuated 
through  resales  of  sabdlvisions  of  the  land, 
where  possession  hab  been  given  and  the  pur- 
chase money  paid,  yet  when  a  judicial  sale  in- 
tervenes, and  the  error  is  carried  through  all 
the  proceedings  into  the  sheriff's  deed,  a  correc- 
tion of  the  description  of  a  subdivision  cannot 
be  ordered  at  the  suit  of  the  purchaser  at  the 
sheritr'a  sale,  or  those  claiming  under  him.  If 
the  mistake  was  in  the  deed  only,  perhaps  it 
might  be  corrected  In  this  way,  but  where  it 
lias  existed  in  the  judgment,  the  advertisement, 
the  appraisement,  and  the  sale,  an  attempt  to 
correct  the  deed  would  give  to  the  purchaser 
land  which  was  not  ordered  by  the  court  to  be 
sold,  nor  advertised  by  the  sheriff,  nor  sold  by 
him,  nor  purcliased  by  the  plaintiff.— Ri^rs  v. 
Abbott,  37  Ind.  188. 

[b]     (Sap.  1878) 
A  mistake  in  (he  deaeriptlmi  of  lands  in- 
tended to  be  mortgaged  by  a  husband  and  wife 
may  be  corrected.— McKay  v.  Wakefield,  63  Ind. 

27. 

[el     (Sup.  1878) 

Under  2  Rev.  St.  1876,  p.  ISS,  S  380,  one 
who  conveyed  by  deed  more  land  than  the  imr- 
cbaser  paid  for— a  mistake  haTing  been  made 
in  the  estimation  of  acreage— may  enforce  any 
right  he  has  to  recover  the  l>alance  of  the  pur^ 
chase  money  by  a  suit  for  reformation.— Biy  t. 
brooks,  64  Ind.  SO. 

[d]     (Sap.  1878) 

A  sheriff's  deed  of  conveyance  of  real  es- 
tate, founded  on  a  sheriff's  deed  of  sale  on  a 
decree  of  foreclosure  of  a  mortgage,  describing 
the  premises  as  "part  of  lot  No.,"  etc,  is  void 
for  uncertainty,  and  cannot  be  reformed.— Lew* 
is  v.  Owen,  64  Ind.  44& 

[•]     (Sap.  1878) 

Where  a  mistake  In  a  mortgsge  In  describ- 
ing the  land  is  carried  into  the  foreclosure  de- 
cree, a  sheriff's  certificate  of  sale,  and  bis  deed 
to  the  assignee  thereof,  the  latter  Is  not  en- 
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titled  to  B  correction  as  against  persons  who 
claim  QBder  an  intermediate  deed  and  mort- 
sage,  executed  bj  the  aame  mortgagor.— Angle 
T.  Spee^,  66  Ind.  488. 

[t]     (Sap.  1ST9) 

The  proceed iufcfi  of  an  administrator  in- 
voItidk  a  mistake  io  the  description  of  lands 
sold  by  him  cannot  t>e  reformed.— Walton  t. 
.Cox,  67  Ind.  164. 

A  misdeBcription  Id  the  petition,  decree, 
and  deed  of  land  sold  bj  an  administrator  to 
pay  debts  cannot  be  reformed. — Id. 

[g]  Equity  will  reform  a  deed  for  mistake  in 
matters  of  description.— (Sup.  18S1)  Pigart  t. 
Halderman,  75  Ind.  564;  (1881)  Robbins  t. 
Magee.  7'd  Ind.  381;  (1884)  Gordon  t.  Good- 
man, OS  Ind.  209 ;  (1886)  McCasIand  r.  JEtna 
Life  Ins.  Co.,  108  Ind.  130,  0  N.  B.  119. 

[hi    (Snp.  1881) 

The  owner  of  a  certain  definite  tract  of 
land  made  a  parol  contract  to  convey  the  same, 
but  throuKh  mistake  the  deed  was  of  the  "south- 
east" instead  of  "middle"  division,  and  the 
bouodnries  were  entirely  omitted.  Held,  that 
the  mi^'takfi  was  one  of  fact  and  subject  to  cor- 
rection.—llorrison  V.  Collier,  79  Ind.  417. 

[I]  (Snp.  1890) 
A  mistake,  common  to  the  parties  and  the 
scrivener,  whereby  land  intended  to  be  mort- 
gaged was  imperfectly  described,  was  a  mistake 
of  fact  and  not  of  law.— Whipperman  t.  Dunn, 
124  Ind.  849.  24  N.  B.  166,  1015. 

U]    (Sup.  1893) 

Where  a  deed  purports  to  convey  a  tract 
entirely  different  from  that  intended  by  the 
parties,  the  mistake  is  one  of  fact,  which  eq> 
uity  will  reform,  unless  it  were  caused  by  on- 
coQBclonable  neglect.— Comstock  t.  Coon,  135 
lad.  640,  SS  N.  E.  909. 

[k]    (Sup.  1894) 

Where  four  owners  of  an  nndivided  four- 
hffbs  of  certain  lands  join  En  a  deed  intend- 
ed to  convey  all  their  interest,  but,  throuRh  a 
mistake  of  the  scrivener,  the  land  conveyed  is 
described  as  an  undivided  three-fifths,  it  may 
be  reformed  to  conform  to  the  true  Intent. — 
Parish  v.  Camplin,  139  Ind.  1,  37  N.  E.  607. 

[1]  (Sop.  1896) 
Where  a  husband  in  good  faith  makes  a 
deed  to  his  wife,  in  consideration  that  she  joins 
him  in  a  mortgage  of  other  land  belonging  to 
him,  and  such  deed,  by  their  mutual  mistake, 
does  not  describe  the  land  intended  to  be  con- 
veyed. It  will  be  reformed.— Merchants'  &  La- 
borers' Building  Ass'n  v.  Scanlan,  144  Ind.  11, 
42  N.  E.  1008. 

Fob  Cases  fbom  Otheb  States, 

See  42  Cent.  Dig.  Ref.  of  Inst  H  42-60; 

9  Cent.  Dig.  Cbat  Mtg.  S  105. 
See,  also,  34  Cyc.  pp.  035-942. 


1 14.  —  L«cal  opwatlom  maA  aCeet. 

la]    (Sap  1872) 

To  entitle  a  party  to  hnn  a  deed  reform- 
ed on  the  (round  of  mistake,  It  most  appear 
that  tbe  intention  and  agreement  of  both  par^ 
ties  to  the  deed  were  bj  miatake  misrepresent- 
ed by  the  terms  of  tlie  deed;  otherwise,  the 
mistake  is  a  miatake  of  law  as  to  the  legal  ef- 
fect of  the  tenns  of  the  Inatmment,  and  for 
mistake  of  law,  except  in  eaaea  of  peculiar  char- 
acter, no  relief  can  be  gxanted^Ndson  t.  Da- 
vis, 40  Ind.  806L 

[b]    (Smp.  1889) 

Under  Rev.  St  1881,  |  1221,  the  parties 
in  interest  to  a  bond  given  to  secure  a  free 
gravel  road  construction  contract  may  have  the 
same  corrected  so  as  to  give  it  the  effect  the 
law  intended  it  should  have.— Hart  t.  State 
ex  rel.  Rock,  21  N.  B.  664,  24  N.  XL  151,  120 
Ind.  83. 

Fob  Cases  fbom  Otheb  States, 

Sbb  42  Cent.  Dig.  Ref.  of  Inst  K  61-^. 
See,  also,  34  Gjc  p.  930. 

I  15.  Oromnds  for  reformatloa. 

Fob  Cases  fbom  Otheb  States, 

See  42  Cent.  Dm.  Ref.  of  Inst.  H  6S-6a 
See,  also,  84  Cyc  pp.  907-822. 

116.         Tn.  (MwraL 

[a]  (Sup.  1875) 

A  pleading  asking  the  correction  of  a  writ- 
ten instrument  must  show  that  there  was  fraud 
or  mistake  in  its  execution. — Comer  v.  Himes, 
49  Ind.  482. 

A  complaint  for  the  conection  of  a  deed 
is  insufficient,  where  it  simply  BTers  that  ooe 
estate  was  agreed  for  and  another  conTeycd. 
without  showing  that  there  was  any  fraud  or 
mistake  in  the  execution  of  the  deed.— Id. 

[b]  (Sup.  1892) 

If,  by  either  fraud  or  mistake,  more  land 
was  included  in  a  deed  than  there  should  have 
been,  it  should  be  reformed,  and  the  grantor 
be  allowed  to  recover  the  excess. — ^Popijoj  v. 
Miller.  32  X.  E.  713.  138  Ind.  19. 

[c]  (8«p.l8M) 

Eqnlt;  will  reform  a  written  contract  be- 
tween the  parties  whenerer  throng  mutual 
mistake  or  mistake  of  one  of  the  parties 
panled  by  the  fraud  of  the  other  it  does  not 
correctly  express  the  agreement— Citisens*  Kat 
Bank  v.  Judy,  43  N.  B.  259, 146  Ind.  322. 

[d]  (App.  1903) 

Equity  will  reform  a  written  contract 
whenever,  through  mutual  mistake,  it  does  not, 
as  reduced  to  writing,  correctly  express  the 
agreement  of  the  parties.— Webb  r.  Banunond, 
68  N.  B.  916,  81  Ind.  App.  618. 

Fob  Cases  fsoh  Other  States, 

See  42  CENT.  Dig.  Ref.  of  Inst.  I  68. 
See.  also.  34  Cyc.  p.  907. 
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I  IT.           Mlatak«  of  fast. 

Evidence,  see  post,  {  43. 

Parol  evidencs  to  show  mistake,  see  SviDKNCXi 
S  415. 

Pleadios,  Me  pott,  H  36,  88,  80. 
Safficieney  of  evidence,  see  post,  |  43^ 

Equity  will  leetlfy  a  mistake  In  a  deed 
foanded  upon  constderatlon,  AccoTdiog  to  the 
intention  of  the  parties,  where  it  has  been 
framed  contvaiy  to,  or  has  gone  beyond,  their 
intuition,  upon  satlsfactoiy  proof  of  the  mis- 
take.—HUeman  T.  Wright,  e  Ind.  126. 

n>]    (Sap.  1889) 

It  is  error  to  hold  that  a  written  instm- 
ment  can  only  be  corrected  where  the  mistake 
results  from  the  omission  or  insertion  of  words 
different  from  Vbone  agreed  upon,  or  contrary 
to  the  expressed  intention  of  the  parties.  It  is 
a  mistake  of  fact  when,  through  ignorance.  In- 
advertence, negligence,  or  otherwise,  the  descrip- 
tion in  a  deed  does  not  in  fact  embrace  the 
land  which  the  parties  intended  It  should,  and 
which  they  supposed  it  did. — Calton  t.  Lewis, 
'21  N.  B.  475,  119  Ind.  181. 

[e]    (Snp.  18H) 

Where  by  mutual  mistake  of  the  parties 
the  description  of  the  premises  in  a  deed  erro- 
neously conveyed  an  undivided  three-fifths  while 
the  parties  intended  that  an  undivided  foar- 
fiftha  should  be  conreyed,  the  mistake  constitut- 
ed a  mistake  of  fact,  and  not  one  of  law,  and 
was  Buhject  to  reformation,  though  the  parties 
really  thonght  the  deed  suflicient  to  convey  the 
four-fifth*.— Parish  t.  Camplln,  87  N.  B.  607, 
139  Ind.  1. 

[d]  (aBp.i8M) 

When  it  appears  that  by  the  mutual  mis- 
take of  all  the  parties  to  a  mortgage,  as  to  a 
matter  of  fact,  the  instrument  does  uot  express 
their  agreement,  a  court  of  equity  will  reform 
the  instrument  by  correcting  the  mistake. — Cit- 
iaens*  Nat.  Bank  t.  Judy,  43  N.  E.  258,  140 
Ind.  322. 

[•]     (Sup.  189S) 

Where  parties  agree  that  a  certain  line, 
which  both  suppose  is  the  correct  one,  shall  be 
the  dividing  line  between  lands,  which  line  is 
afterwards  discovered  not  to  be  the  true  line, 
a  court  of  equity  cannot  reform  the  contract, 
since  It  cannot  decide  what  the  parties  would 
have  agreed  to  if  they  had  known  the  true  line. 
—Phillip  Zorn  Brewing  Oo.  T.  Ualott,  51  N. 
K.  471,  151  Ind.  371. 

m  (AVF.1902) 
Where  the  description  in  a  deed  Is  errone- 
ously supposed  by  the  parties  to  describe  the 
land  Intended  to  be  conveyed,  there  is  a  mistake 
of  fact,  and  reformation  may  be  had.— Eari  v. 
Van  Natta,  64  N.  B.  901,  29  Ind.  App.  582. 

[g]  <App.i»(a) 
A  mistake  in  a  deed,  describing  the  '"mid- 
dle" instead  of  the  "west"  acre  as  the  pnoperty 


conveyed,  Is  a  mistake,  not  of  law,  but  of  fact. 
— Wleneke  r.  Deputy.  68  N.  R  921,  31  Ind. 
App.  621. 

[h]    (App.  IMS) 

A  deed  may  be  reformed  where  both  par- 
ties intended  that  it  should  be  expressed  in  the 
words  used,  if  they  both  understood  the  bound- 
aries to  describe  a  smaller  parcel  identified  by 
them  than  was  described  in  fact.— Johnson  t. 
Sherwood,  84  Ind.  App.  490,  78  N.  B.  180.  . 

Fob  Gases  fbou  Other  States, 

See  42  Oert.  Dig.  Ref.  of  Inst  {S  68-71. 
See,  also,  34  Cyc.  pp.  908-911 ;  notes,  30 
Am.  St  Rep.  621,  117  Am.  St  Bep.  227. 

118.           Mlstaka  of  Uw. 

[a]  (Sop.  1878) 

A  court  will  not  reform  a  written  Instru- 
ment by  supplying  the  expression  of  the  inten- 
tion of  the  parties,  omitted  through  mistake  of 
law,  and  not  of  fact—Allen  v.  Anderson,  44 
Ind.  895. 

[b]  (Sup*  1875) 

To  entitle  a  party  to  the  reformation  of  a 
written  instrument  it  must  be  clearly  and  sat- 
isfactorily shown  that  there  was  a  mistake  of 
fact,  and  not  of  law.  It  must  be  shown  that 
words  were  inserted  which  were  intended  to  l>e 
left  oat,  or  that  words  were  omitted  which  were 
Intended  to  be  Inserted.— Hea%-enHdge  v.  Hon- 
dy,  49  Ind.  434. 

■Mistake  of  law  is  not  ground  for  reforma- 
tion.—Id. 

[e]   (Bnp.  1881} 

In  a  mortgage,  certain  property  was  de- 
scribed as  "three  town  lots  in  the  town  of  B."; 
the  land  intended  by  both  parties  being  in  fact 
a  strip  near  Uie  town,  not  platted  or  numbered 
as  town  lots.  Held  that,  the  mistake  being  one 
of  law,  equity  would  not  reform  the  mortgage. 
—Easter  t.  Severin,  78  Ind.  540. 

[d]  (Sup.  ISM) 

Where  by  a  mistake  in  the  preparation  of 
a  deed  the  description  was  so  written  as  to  con- 
vey an  undivided  three-fifths  instead  of  an  un- 
divided four-Sftlis,  equity  required  such  an 
amendment  thereof  as  would  make  the  contract 
what  the  parties  supposed  it  was  and  Intended 
It  should  be  whether  the  mistake  was  one  of  law 
or  fact— Parish  t.  Cami^lin,  87  N.  B.  607,  180 
Ind.  1. 

[e]  (App.  1889) 

Courts  of  equity  will  reform  written  tnstni- 
ments  in  all  cases  where  the  mistake  Is  mate- 
rial, and  is  in  the  execution  of  such  written 
instrument ;  but  the  courts  cannot,  except  in 
rare  cases,  grant  relief  where  the  mistake  was 
one  of  law,  as  when  the  legal  effect  of  the  lan- 
guage used  differs  from  the  intention  of  the  par- 
ties at  the  time  it  was  so  written  and  signed. 
— Prescott  T.  Hixon,  53  N.  E.  391,  22  Ind.  App. 
139,  72  Am.  St.  Rep.  291. 
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A  mtstake  of  law  In  thinking  that  a  deed 
signed  and  adcnowledged  by  the  owoer  of  land 
and  hiB  wife,  without  the  wife'B  name  appear- 
ing in  the  body  of  the  deed,  was  rofficlent  to 
convey  all  their  title  and  estate,  anthorizes  a 
correction,  as  would  a  mistake  of  fact  arising 
.  from  the  supposition  that  the  name  did  appear 
therein.— Radebaugb  T.  Scanlan,  41  Ind.  App. 
109,  82  N.  E.  M4. 

Fob  Cases  fboh  Othxr  States, 

See  42  Cent.  I>iq.  Ref.  of  Inst.  H  72,  78. 
See,  also,  34  Cyc  pp.  911-913. 

f  10.           MvtuaUtr  of  mirtAke. 

rieadiug,  see  post,  |  36. 

Sufficiency  of  evidence,  see  post,  {  46. 

[a]  A  mistake,  to  be  ground  for  reformation, 
must  be  mutual.— (Sup.  1874)  Baldwin  v.  Ker- 
lin,  46  Ind.  426;  aS78)  WeUhbillig  v.  Dien- 
hart,  65  Ind.  94;  (1881)  Wood  v.  Deutchman, 
75  Ind.  148;  (1887)  Roszell  v.  Bosxell«  109  Ind. 
354,  10  N.  B.  114. 

pi]    (flnp.  1878) 
A  defendant  who  alleges  that  be  signed  note 
by  mistake  must  prove,  not  only  that  the  mis- 
take eidsted,  but  tiiat  it  was  mntual.— Buck  t. 
flteffey,  65  Ind.  58. 

[0]    (Snp.  187») 

An  instrument  will  not  be  reformed  for 
mistake,  in  the  absentee  of  fraud,  unless  the  mis- 
take was  mutual.— Dowell  t.  CafFron,  68  Ind. 
19a 

[fl]  (fl«p.UU) 
Where,  by  reason  of  the  mutual  mistake  of 
the  parties,  the  description  of  the  mortgaged 
premises  is  so  defective  that  no  title  would  pass 
under  sale,  or  when  by  such  mutual  mistake 
land  is  described  which  does  not  belong  to  the 
mortgagor  instead  of  land  whidi  does,  there 
may  be  reformation  even  after  sale.— Ray  t. 
Perrell,  27  N.  B.  169,  127  Ind,  670. 

(•]    (Sop.  18W) 

Where,  without  any  previous  agreement, 
a  creditor  prepared  a  mortgage,  including  part 
only  of  the  debtor's  lands,  and  the  debtor  ex< 
(•(■nted  it,  reformation  thereof,  on  tbe  ground  of 
mutual  mistake,  to  include  the  remainder  of  the 
land,  cannot  be  had,  though  «u:h  intended  that 
it  should  include  all  the  land,  and  believed  that 
it  did,  neither  having  knowledge  of  the  intent 
or  belief  of  the  other.— Citizens'  Nat  Bank  t. 
Judy,  146  Ind.  322,  48  N.  B.  259. 

[f]     <App.  1»02> 

Where  there  is  no  mutual  mistake  in  the 
description  in  a  deed  of  tbe  property  to  be  con- 
veyed, and  tbe  land  described  is  that  which  the 
parties  intend  to  convey,  a  reformation  thereof 
Ih  not  warranted  on  the  ground  of  mistake, 
though  reformatioQ  may  be  granted  where  by 
mutual  mistake  the  desiTiption  fails  to  convey 
the  tract  intended.— Shemood  v.  Johnson,  62 
N.  PI  645,  28  Ind.  App.  277. 


[g]  (8«p.  1»03) 

Where  a  landowner  executed  several  deeds 
to  different  parcels  of  the  tract,  which  were  ac- 
cepted by  tiie  grantees  without  knowledge  of 
any  error  in  tbe  descriptions  of  the  lands  con- 
veyed, but  there  was  such  error,  the  mistake 
was  a  mutual  one.— St.  Clair  t.  Marquell,  67 
N.  a  683,  161  Ind.  66. 

[h]  (App.  1908) 

Equity  will  reform  a  deed  made  under  a 
mutual  nUstake  of  fact  or  of  law.— Radebaogh 
T.  Scanlan,  41  Ind.  App.  100,  82  N.  B.  644. 

Fob  Cases  fbou  Otheb  States, 

Seb  42  Cent.  Dio.  Ref.  of  Inst  H  74-78. 
See,  also,  34  Cyc  pp.  915-919;   note,  93 

O.  C.  A.  10;   note»  30  Am.  St  Bep. 

621. 

I  SI.    Fnrnd. 

[a]  (S«».isn) 
A  court  of  equity  will,  at  flie  suit  of  tha 
wife,  reform  a  deed  In  which  she  joined  her  hus- 
band, where  a  provision  reserving  to  her  for. 
life  tbe  rents  and  profits,  which  it  was  agreed 
should  be  inserted,  has  been  omitted  thnni^ 
the  husband's  fraud.— Koons  r.  Blanton,  129 
Ind.  383,  27  N.  E.  334. 

Equity  will  grant  reformation  where  by 
fraud  of  one  of  tbe  parties  to  the  instnunoit 
the  language  used  is  materially  different  Cn» 

that  agreed  upon.— Id. 

Fob  Cases  fbou  Otheb  States, 

See  42  Cent.  Dig.  Ref.  of  Inst  |  8& 
See,  also,  34  Cyc.  pp.  920^22. 

S  23.  Estoppel  ^  walTsr. 
[a]  (S«».1884) 

A  mortgage  may  be  r^imed  and  fbredosed 
notwithstanding  a  previous  foreclosure  br  t 
mistaken  and  erroneous  description.— Boikam 
V.  Bark,  96  Ind.  27a 

Cb]  (S«p,  1890) 
A  grantee  of  land  subject  to  a  mortgage  It 
not  estopped  to  bsve  his  deed  reformed  Cor  mis- 
take of  the  scrivener  in  inserting  a  stipolatioB 
that  the  grantee  agrees  to  pay  the  mortgage 
debt,  since  the  mortgagee  is  not  prejudiced 
thereby.-Adams  T.  Wheeler,  23  N.  B.  760, 122 
Ind.  251. 

[C]     (App.  1»5) 

Where  an  administrator  conveyed  certun 
land  in  pursuance  of  a  judicial  sale,  believing 
that  the  description  in  the  deed  only  covered  12 
acres  of  land,  which  belief  he  also  held  when  he 
assigned  purchase-money  notes  and  a  mortgage 
given  for  tbe  land,  the  fact  that  such  notes  and 
mortgage  were  assigned  to  a  third  person,  vho 
foreclosed  the  same,  did  not  estop  the  estate 
from  maiutaining  a  suit  to  reform  the  deed  on 
the  ground  that  the  description  included,  br 
mutual  mistake,  more  hind  than  was  intended 
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to  be  coDveyed.— Fierce  t.  Vansell,  74  N.  E. 
36  Ind.  App.  S2S. 

Fob  Cases  fbou  Otheb  States, 

Sn  42  Gbrt.  Dig.  Bef.  of  Inst  f  S2. 
See,  also,  84  Cyc  p.  042. 

I  24.  Oondltiom  precedent. 

AlleEatioDS  aa  to  demand  in  action  (or  refonna- 

tion  and  forecloanre,  see  MobtqagiV,  |  446. 
Pleading,  see  poet,  |  SO. 

M  (§«».U8S) 

Wbere  a  mlt  ii,  p^narlly,  for  the  foreelo- 
sare  of  a  mortgage,  and  a  conection  of  tiie 
mortgage  is  inddenlillr  asked,  it  is  not  neces- 
sary to  aver  and  prora  a  demand  and  tefusal 
to  make  the  correction;  but  the  mle  would  be 
otherwfaK  were  the  correction  alone  asked.— Az- 
tel  V.  Chase,  83  Ind.  646. 

P>]  (S«p.tSSI) 
In  a  snit  to  quiet  title  against  the  devisee 
of  the  grantee  to  a  portion  of  land  not  intend- 
ed to  be  conveyed,  plaintiff  may  have  a  motual 
mistake  in  the  description  corrected,  and  no  de- 
mand for  such  correction  need  be  shown.— Lu- 
cas T.  Labertue,  88  Ind.  277. 

[c]  (SKp.  1892) 

Before  commencing  an  action  to  reform 
a  deed  a  demand  must  be  made  on  tbe  grantee. 
-Popijoy  T.  Miller,  183  Ind.  10.  32  N.  E.  713. 

(d]  (flsp.  18U) 

Where  tbe  only  relief  songht  is  the  reforma- 
tion of  a  contract,  a  previous  demand  is  essen- 
tial.—Sparta  School  Tp.  of  Dearborn  County  v. 
Mendell,  37  N.  E.  604,  138  Ind.  188. 

Where,  besides  reformation,  recovery  is 
•ought  on  the  contract,  no  demand  Is  required 
as  precedent  to  the  action. — Id. 

[•]    (Sup.  is»6) 

Where  a  cross-complaint  asks,  not  only  for 
reformation  of  mortgage,  but  for  foreclosure 
thereof,  prior  demand  for  the  reformation  is  not 
necessary. — Citizens'  Nat.  Bank  v.  Judy,  146 
Ind.  322,  48  N.  R  250. 

m  (App.  1902) 
Where,  In  a  suit  to  reform  a  deed  because 
of  error  in  the  description  of  the  land  Intended 
to  be  conveyed,  recovery  of  the  land  erroneously 
Incloded  is  also  sought,  no  previons  demand  for 
a  correction  of  the  mistake  need  be  shown.— 
Earl  T.  Van  Natta.  64  N.  E.  001,  20  Ind.  App. 
632. 

[g]  (App.  im) 

In  ejectment,  defmdant,  who  seeks  to  ob- 
tain title  to  the  west  of  three  acres,  of  which 
he  is  in  possession,  relying  on  a  mistake  In  the 
descriptiw  ia  his  deed  which  described  the  mid- 
dle instead  of  the  west  of  three  acres  aa  that 
conveyed— plafntiCs  deed,  subsequently  execut- 
ed by  the  same  grantor,  having  described  the 
west  acre— should  tender  plaintiff  a  deed  to  the 
middle  acre,  or  otherwise  disclaim  any  interpst 


therein,  as  a  condition  of  relief.— Wieneke  v. 
Deputy,  es  N.  El  921,  31  Ind.  App.  621. 

The  fact  that  plaintiff  could  bring  an  Inde- 
pendent action  for  a  reformation  of  bis  deed  is 
no  excuse  for  a  failure  to  make  such  trader. 
—Id. 

[b]  (APP.1M6) 

Where  the  grantee  of  land,  who  bad  given 
a  mortgage  for  the  purchase  price,  sued  the 
grantor  (or  an  alleged  breach  of  warranty,  and 
the  grantor  counterclaimed,  seeking  a  reforma- 
tion of  the  deed,  mortgage,  and  note,  and  fore- 
closure, the  reformation  of  the  deed,  mortgage, 
and  note  being  incidental  to  the  foreclosure  of 
the  mortgage,  no  demand  was  necessary  before 
filing  the  counterclaim. — Johnson  v.  Sherwood, 
78  N.  E.  180,  84  Ind.  App.  40a 

p]  (App.  UOS) 
Where  defendant  was  saed  on  a  contract 
for  the  sale  of  macbiner;*  a  demand  that  the 
contract  be  reformed  was  not  a  condition  pre- 
cedent to  hfs  right  to  demand  a  refonnation  In 
such  action.— Nichols  ft  Shepard  Co.  v.  Bem- 
ing,  76  N.  E.  776,  37  Ind.  App.  100. 

Foe  Cases  fbom  Other  States, 

See  42  Cent.  IHo.  Ref.  of  Inst  |  88. 
See,  also,  34  Cyc.  p.  944. 

S  Sff.  Defemses  and  objeotlons  to  relief. 

[&J  (Sup.  1S61) 
In  pursuance  of  an  act  of  the  Legislature, 
a  bond  was  executed  to  the  county  of  L.  for  tbe 
conveyance  of  20  acres  of  land,  in  consideration 
of  the  location  of  the  county  seat  at  L.  The 
obligors  executed  a  deed,  in  allured  conformity 
with  the  bond,  to  A.  and  B.,  commissioners  ap- 
pointed to  superintend  the  erection  of  public 
buildings  ip  that  county.  Subsequently  the 
commissioners  of  tbe  county  filed  a  bill  fn  chan- 
cery for  the  correction  of  the  deed  as  to  the 
parties,  and  tbe  deed  was  so  corrected  as  to 
convey  the  land  to  the  county  agent  for  the 
use  of  the  county.  Afterwards  a  hill  was  filed 
by  the  board  of  commissioners  and  county  agent 
to  correct  an  alleged  mistake  in  the  description 
of  the  premises,  but  there  was  no  pretense  of 
misrepresentation,  concealment,  or  fraud,  or  mls- 
understanding  as  to  the  contents  of  the  deed  at 
the  time  of  its  execution.  Feld,  that  the  latter 
hill  would  not  lie.— Hobbs  v.  Board  of  Com'ra 
of  Lagrange  County,  3  Ind.  188. 

[bl    (Sup.  1871) 

To  entitle  a  plaintiff  to  have  a  mistake  in 
reducing  the  terms  of  a  contract  to  writing  cor- 
rected, it  is  not  neceBsary  that  he  allege  and 
prove  that  tbe  mistake  was  such  as  he  could 
not  have  obtained  a  knowledge  of  by  reasonable 
diligence  when  he  was  put  on  inquiry.— Monroe 
V.  Skelton,  36  Ind.  302. 

[c]  (Sup.  1874) 

A  complaint  to  reform  a  deed  must  show 
that  words  have  been  inserted  in  or  omitted 
from  the  Instrument  contrary  to  the  intention 
of  the  pariies,  throi^h  fraud  or  some  mistake  of 
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fact.  Words  Imarted  IntentioiuUly  cannot  be 
changed  on  the  gzound  Quit  one  party  misunder- 
stood their  meaninf  or  elt^  or  that  they  con- 
flict vith  a  contemporaneouB  parol  axreement 
—Barnes  v.  Bartlett,  47  Ind.  9& 

[d]     (8«p.  1878) 

A  complaint  to  refonn  a  mortgage  alleged 
that  a  tract  known  as  "the  home  farm,"  in  a 
certain  qnarter  eection,  was  by  mistake  of  the 
parties  and  of  the  scrivener  described  as  "the 
west  middle  division"  of  the  qoarter  section, 
that  the  mistake  was  not  discovered  nntil  after 
foreclosure,  and  that  the  parties  and  jndgment 
creditors  bad  notice  what  property  waa  intend- 
ed. Held,  that  relief  should  not  be  granted,  be- 
cause of  the  negligence  of  the  mortgagee.— First 
Nat.  Bank  v.  Googh,  61  Ind.  147. 

[«]     (Bop.  1880) 

Equity  will  not  reform  a  deed  where  the 
niiBdescription  of  the  land  intended  to  be  con- 
veyed is  the  result  of  careleosness  in  not  pro- 
curing correct  descriptions.- Toops  v.  Snyder, 
70  Ind.  6S4. 

m    (tap.  1881) 
Where  the  land  intended  to  be  mortgaged 
can  be  ascertained  by  the  description  In  the 
mortgage,  its  reformation  la  nnneronary.- Par- 
ker V.  Teas,  70  Ind.  235. 

[«1  (Sap.  ISSl) 
The  description  of  land  in  a  mortgage  was 
"27  acres,  fractional  section  15,  town  8  south, 
of  range  11  west,"  and  It  appeared  that  the 
mortgagor  only  owned  26  acres,  and  that  there 
were  more  than  27  acres  in  the  section,  and 
that  the  parties  were  satisfied  with  the  mort- 
gage when  executed.  Held,  that  such  descrip- 
tion could  not  be  corrected  by  parol  evidence,  in 
the  absence  of  any  evidence  that  there  had  been 
a  mistake.— Graven  t.  Butterfieid,  80  Ind.  603. 

[h]    (Sap.  1883) 

The  failure  of  a  grantor  to  require  the  deed 
to  be  read  to  him,  after  it  had  been  written, 
does  not  necessariFy  preclude  him  from  having 
the  deed  reformed  so  as  to  include  therein  a 
reservation  of  a  right  of  way.— Schantz  v.  Keen- 
er, 87  Ind.  258. 

[1]  (Sv».U8ft) 
Where  the  mortgagee*  by  the  employment 
of  a  trusted  son  of  mor^cagor  as  bis  agent.  In- 
duces the  mortgagor  to  sign  the  mortgage  with- 
out reading  it,  the  mortgagor  la  not,  on  the 
ground  of  negligence,  precluded  fwm  demanding 
a  reformation  of  the  mortgage.— Robiiuott  t. 
Glass,  94  Ind.  21L 

Ul     (Sup.  1884) 
The  description  In  a  mortgage  cannot  be  re- 
formed, though  wholly  insufficient,  where  it  was 
as  the  parties  intended  it  to  be.— Armstrong  t. 
Short,  95  Ind.  326. 

[k]  It  cannot  he  said,  as  a  matter  of  law,  that 
one  who  accepts  a  mortgage  with  a  wroof?  de- 
scription of  the  land  is  guilty  of  such  nefcli- 


genoe  as  to  forfdt  all  right  to  relief  in  diaa- 
eery.— (Sup.  1886)  Baker  t.  Pyatt.  108  Ind.  61. 
9  N.  B.  112;  (1888)  Eeister  t.  Hyen,  m 
Ind.  312,  17  N.  E.  101. 

[1]  (Snp.  188S) 
Where  a  description  is  complete  and  soffi* 
cient  to  convey  the  land  described,  if  tiie  gran- 
tor were  the  owner,  but,  by  mntnal  mistake, 
the  description  does  not  apply  to  the  land  in- 
tended to  be  conveyed,  the  mistake  is  one  of 
fact,  and  not  of  law,  and  the  grantee  to,  on  s 
proper  showing,  entitled  to  have  tlie  deed  in- 
formed, where  no  equities  or  rights  of  third 
persons  have  Intervened,  althoQgfa  be  knew  tbr 
words  of  description  used  in  the  deed.— Balsr 
V.  Pyatt,  108  Ind.  61,  9  N.  B.  112L 

[m]    (Sup.  18S7) 

In  order  to  reform  a  written  iiutmment  on 
the  simple  ground  that  a  mistake  has  occarred 
in  reducing  the  agreement  as  actually  Imde^ 
stood  to  writing,  it  must  appear  that  the  mil- 
take  was  mutual;  yet  where  the  agreement  is 
admitted,  one  of  the  parties,  who,  knowing  of 
the  mistake  in  the  writing,  and  the  ignoranceof 
the  other  party  thereof,  remains  silent  when  be 
should  have  spoken,  is  estopped  to  defeat  a  ref- 
ormation on  the  ground  of  want  of  mntnalit}-.— 
BoszeU  V.  RoszeU.  109  Ind.  354.  10  N.  B.  114. 

[n]  (Sap.  1888) 
A  party  who  admits  that  an  instmnipnt 
which  ft  court  of  equity  is  asked  to  reform  iwt 
not  aet  fortii  the  agreement  as  it  was  actoallr 
made  and  as  the  other  party  believed  it  did  win 
not  be  heard  to  say  that  he  intentionally  bronglit 
about  or  silently  acquiesced  In  the  discre^iKF 
between  the  instrument  and  the  agreonent  u 
made.— Eeister  v.  Myers,  17  N.  B.  Id,  US  Ini 
312. 

to]    (Sup.  1891) 

Where  the  legal  titie  to  land  intended  b; 
a  mortgagor  to  be  included  in  the  mortgage,  but 
which  was  omitted  in  the  description,  was  held 
by  him  in  trust  for  a  ward  whose  money  p^l^ 
chased  it,  the  ward  is  entitled,  on  his  cro»- 
complaint  to  the  bill  by  the  mortgagee  for  ref- 
ormation'and  foreclosure,  to  have  the  tide  de- 
creed in  him,  as,  the  equities  of  the  mortgacee 
and  ward  being  equal,  the  legal  title  vested  in 
the  trustee  for  tiie  latter's  use  must  prevail- 
Ray  T.  Ferrell,  127  Ind.  ff?Q,  27  N.  B.  Ua 

Where  a  mortgage  describing  other  land 
than  that  whidi  waa  intended  is  foredosed,  and 
the  land  described,  which  also  belonged  ta  flie 
mortgagor,  is  sold  tor  a  sum  sufficient  to  pay 
the  debt,  the  mortgage  will  not  be  reformed,  for 
the  purpose  of  foreclostire,  to  indnde  the  land 
originally  intended,  since,  the  debt  being  satis- 
fied, there  is  no  ground  for  snch  relief.— 14. 

tp]  (Sap.  tern 

A  wife,  who  bad  been  abandoned  1^  her 
husband,  joined  him  in  a  deed  of  land  ta  tb»r 
children,  which  It  was  agreed  should  expresdy 
reserve  to  her  the  rents  and  profits  for  life,  but 
the  provision,  through  the  husband's  frand,  vas 
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left  oat  The  wife  was  unable  to  read,  and 
the  deed  was  not  read  to  her.  Held,  that  she 
bad  a  right  to  iel7  on  her  husbaad's  sincerity, 
and  her  failure  to  have  the  deed  read  is  no  de- 
fease to  her  salt  to  have  it  reformed.— Eoons 
V,  Blanton,  129  Ind.  883,  27  N.  El  334. 

[4]   (A»p.  mt) 

A  coDtrsct  may  be  reformed  for  mntnal 
mlstalce,  though  a  party  neglected  to  read  it— 
SmelBer  t.  Pugb,  64  N.  S.  943.  29  Ind.  App. 
«14. 

[r]  (App.  1906) 
Where  defendant,  who  could  neither  read 
nor  write  English,  relied  on  his  cousin  to  prop- 
erly reduce  tiis  agreement  to  guaranty  the  first 
payment  for  certain  machinery  to  writing,  and 
he  believed  that  his  cousin,  wbo  was  acting  as 
an  agent  for  the  seller,  bad  so  limited  his  obli- 
gation when  defendant  signed  the  iastniment, 
which  in  fact  made  him  liable  as  a  Joint  pnr- 
efaaaer,  his  failure  to  have  the  contract  read 
over  to  him,  and  ascertain  Its  contents  before 
■igning  it,  was  not  such  negligence  as  precluded 
him  from  obtaining  a  reformation  thereof. — 
Nichols  &  Shepard  Co.  t.  Bemlng,  76  N.  E. 
776,  37  Ind.  App.  109. 

Fob  Cases  fbou  Otdeb  States, 

See  42  Cent.  I>io.  Bef.  of  Inst  K  S4-90. 
See.  also.  34  Gyc.  pp.  945-949. 

S  S6.  PersoM  vstltled  4o  vefonutlMi* 

Parties  plaintiff,  see  post,  |  38. 

W  (Sup.  1857) 
W.,  owner  of  a  tract  of  land,  sold  a  part  to 
S.,  executing  a  title  bond,  and  subsequently  a 
deed.  He  afterwards  sold  the  t>a]ance  to  H., 
and  gave  a  deed.  The  title  bond  and  the  deed 
to  H.  made  a  certain  lane  a  common  boundary. 
But  the  deed  to  S.  made  a  different  line  as  the 
boundary,  leaving  an  angle  of  some  acres  claim- 
ed by  both.  S.*8  deed  was  on  record  at  ttie 
time  of  H.'a  purchase,  and  W.  was  In  posses- 
sion of  the  whole.  Upon  a  bill  in  equity, 
brought  to  correct  the  error  in  S.'s  deed,  by 
H.,  it  was  held  that  the  fact  of  H.  being  a 
stranger  to  the  deed  he  seelcs  to  reform  is  en- 
titled to  little  weight,  and  even  if  a  valid  ob- 
jection, he  would  still  be  entitled,  if  the  facts 
otherwise  warranted,  to  a  restraining  order  as 
to  so  much  of  the  deed  as  went  beyond  the  in- 
tention of  the  parties.— Hileman  t.  Wright,  9 
Ind.  126. 

[b]  (SDP.18S2) 

A  grantor  in  the  conveyance  of  land,  as 
well  as  the  grantee,  may  bave  a  mutual  mis- 
take In  the  description  thereof  corrected.— Lu- 
cms  T.  lAbertne,  88  Ind.  277. 

to]  (S«p.lS83) 

One  purchasing  lands  at  an  execution  sale, 
the  execution  debtor  having  no  legal  title  by 
reason  of  a  misdescription  in  his  deed,  acquires 
no  title,  equitable  or  legal,  and  cannot  maintain 
a  suit  to  reform  the  deed.— C6nuer  v.  Wells.  91 
Ind.  197. 


Wl    (App.  1899) 

A  contract  cannot  be  reformed  for  mistake 
in  its  execution,  at  suit  of  a  party  whose  name 
is  not  mentioned  in  the  instrument,  on  a  com- 
plaint which  does  not  connect  the  complainant 
with  the  parties  to  it.— Papa  T.  Eaongh,  S6  M. 
E.  ns,  2A  Ind.  App.  525. 

Fob  Oases  raou  Other  States, 

See  42  Cent.  Dig.  Bef.  of  Inst.  S|  91-100 ; 

19  Cent.  Diq.  Equity.  {  259. 
See.  also,  34  Cyc  pp.  960^62. 

S  27.  Persons  as  to  wbom  Iwtrmmants 

ma,f  Iw  reformsd. 
Parties  defendant,  see  post,  fi  33. 

Foe  Cases  raou  Otheb  States, 

See  42  Cent.  Did.  Bef.  of  Inst  {{  101- 
116. 

See,  also,  34  Cyc.  pp.  953-962;   note.  61 
Am.  Rep.  458;  note,  77  Am.  8t  Bep. 

804. 

5  28.           In  generftL 

Evidence,  see  post  S  43. 
Pleading,  see  post  I  86. 

[a]  (8np.U4» 

A  mortgage  to  indemnify  a  snrety,  by 
mistake,  did  not  indnde  one  tract  of  land  In- 
tended by  the  parties  to  be  embraced-  therein. 
Jndgments  by  creditors  of  the  mortgagor  were 
recovered  against  him.  The  surety  paid  the 
debts  on  which  he  was  liable,  against  whidi  the 
whole  amount  of  the  land  intended  to  be  In- 
cluded In  the  mortgage  was  not  sufficient  ta 
indemnify  him,  and  the  mortgagor  and  debtor 
was  Insolvent.  Held,  that  equity  would  correct 
the  mistake  in  the  mortgage,  and  ^ve  the  mort- 
gage priority  to  the  fndgment  liens  on  the 
land  BO  omitted  by  mistake.— White  t.  Wilson, 

6  Black!  448,  39  Am.  Dec.  487. 

[b]  (Sap.  186S) 

In  all  cases  of  mistakes  in  written  instru- 
ments, courts  of  equity  will  interfere  as  between 
the  original  parties,  or  those  claiming  under 
them  in  privity,  such  as  personal  representa- 
tives, heirs,  devisees,  legatees,  assignees,  vol- 
untary grantee,  judgment  creditors,  or  purchas- 
ers from  them  with  notice  of  the  bets.- Sample 
T.  Bowe,  24  Ind.  20a 

[c]  In  the  deed  of  a  married  woman,  a  mis- 
take in  a  mere  matter  of  description  may  be 
corrected  in  a  proper  proceeding. — (Sop.  1ST8) 
Hamar  v.  Medsker,  60  Ind.  413 ;  <18T8)  Car- 
per V.  Munger,  62  Ind.  481 ;  (1878)  Wilson  v. 
Stewart,  63  Ind.  294;  (1881)  Styers  v.  Bob- 
bios,  76  Ind.  547;  (1882)  Hewitt  v.  Powers,  84 
Ind.  295. 

[d]    (Sap.  1881) 

One  who  has  acquired  a  judgment  against 
a  vendor  of  land,  and  levied  execution  there- 
under on  the  land,  does  not  acquire  rights  su- 
perior to  the  equity  of  the  vendee  to  have  tiie 
conveyance  made  to  him  by  his  vendor  correct- 
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ed  80  as  to  properly  describe  the  propext;.— Uor- 
rUoQ  V.  Collier,  79  lod.  417. 

[•]    (Snp.  UO) 

C'l  former  hnsband  executed  a  mortgage 
on  the  land  in  qnestion  to  secure  payment  of 
the  price,  and  he  having  died,  leaving  his  wife 
and  two  children  snrviving  him,  the  mortgage 
was  foreclosed  and  the  property  sold.  One  of 
the  children  died  intestate  and  without  issue, 
and,  C.  having  married  ber  codefendant  before 
the  expiration  of  the  period  of  redemption, 
they  borrowed  money  of  plaintiff  to  redeem  the 
land,  and  agreed  to  give  him  a  mortgage  on  the 
same  land  to  secure  Its  payment,  and.  In  pnr- 
Buance  of  such  agreement,  executed  the  mort- 
gage in  suit,  which,  by  mistake,  described  the 
land  as  the  grantor's  interest  in  fee  simple 
therein.  Held,  that  since  C.  Iiad  an  interest  in 
the  land  which  she  could  mortgaKC,  the  mort- 
gage was  properly  reformed  as  to  her.— Elch- 
bredt  T.  Angerman,  80  Ind.  208. 

A  mortKHge  executed  by  a  married  woman 
and  ber  husband  may  be  corrected  and  fore- 
closed against  her.— Id. 

[f]  (Bap.  1881) 

As  between  the  mortgagee  and  the  heirs 
and  administrator  of  the  mortgagor,  a  mortgage 
may  be  reformed  upon  parol  evidence  of  mis- 
takes therein.— Morris  v.  Stem,  80  Ind.  227. 

[g]  (Sop.  1881) 

Equity  will  correct  a  quitclaim  deed  for 
a  mistake  therein  as  against  a  feme  covert 
either  during  or  after  coverture.— Dunn  T.  Tou- 
sey,  80  Ind.  288. 

Oil   (tap.  1883) 
Equity  will,  as  against  a  snbsequest  pur- 
chaser or  mortgagee  with  notice,  correct  a  mis- 
take^ In  the  description  of  the  premises  in  a 
mortage.— Pence  v.  Armstrong,  05  Ind.  191. 

[i]    {Smp.  18g5) 

Judgment  creditors  being  In  no  sense  pur- 
chasers, a  prior  deed  may  be  reformed  and 
equities  enforced  as  between  grantor  and  gran- 
tee, notwithstanding  the  existence  of  a  judg- 
ment against  the  grantor— Boyd  r.  Anderson, 
102  Ind.  217,  1  N.  B.  724. 

In  a  suit  by  a  bona  fide  purchaser  to  re- 
form a  deed,  tbe  defense  that  the  mistake  in 
the  description  was  a  mistake  of  law  and  not 
of  fact  was  personal  to  the  grantor,  which  he 
was  entitled  to  waive,  and  which  having  been 
waived,  could  not  be  complained  of  by  his  judg- 
ment creditors.— Id. 

ta  t»>op.  1S91) 
Defendant  purchased  certain  land  as  a 
mill  site,  took  possession  and  proceeded  to  erect 
a  mill  at  the  expense  of  several  thousand  dol- 
lars, before  receiving  a  conveyance  of  tbe  prem- 
ises, which,  when  received,  by  mistake  failed 
to  Include  tbe  mill  site.  Flaintiff  aftenvards 
purchased  tbe  same  land  from  defendant's  ven- 
dor, with  full  notice  of  defendant's  purchase 
and  improvements  under  claim  of  ownership. 
Held  that,  as  against  plaintiff,  defendant  was 


entitled  to  a  correcti<«  of  the  mistake.— Smith 
V.  Schweigerer,  129  Ind.  363,  28  N.  E.  G8Q. 

Mistakes  in  the  description  of  land  may 
be  corrected  agaiost  the  party  who  buys  with 
full  knowledge  of  another's  prior  purdiiis  of 
land  from  the  same  grmntor^Id. 

Ck]    (Snp.  ISM) 

A  mortgage  executed  a  married  womsn 
and  her  husband  to  secure  bis  debt,  but  by  mistake 
describing  the  wrocg  land,  will  not  be  refomed 
at  the  instance  of  the  mortgagee,  so  as  to  de- 
scribe land  which  was  the  sqtarate  property  of 
the  wife  when  the  mortgage  was  made. — Mtt' 
chants'  &  Laborers'  Building  Ass'n  T.  Bi^^li^ 
144  Ind.  11,  42  N.  E.  100& 

PI  (S«p.l8K) 
A  mntnal  mistake  in  a  mortgage  may  not 
only  be  corrected  against  the  mortgagor,  but 
against  subsequoit  purchasers  with  notice  of 
the  fact,  and  against  Jndgmoit  creators  of  the 
mortgagor  or  such  pnxchaser  with  notioeL— Citi- 
zens* Nat.  Bank  t.  Jndy,  43  N.  E.  209^  146 
Ind.  322. 

[m]    (App.  1909) 

Reformation  of  Instrument  entitling  party 
to  interest  In  land  may  be  made  as  against  a 
sobsequent  purchaser  with  notice  of  a  mistake 
therein.— Bemm  t.  Landon,  43  Ind.  App.  91, 86 
N.  B.  973. 

Fob  Gases  from  Other  States, 

See  42  Cent.  Dia.  Bef.  of  Inst  U  101- 

in,  114-116. 

See,  also,  34  Cyc.  p.  953. 

%  29.           Bona  flde  pnrokasevsw 

Evidence,  see  post,  %  43. 
Laches,  see  post,  {  32. 
Pleading,  see  post,  {  3& 

[a]  (Sap.  1871) 

The  fact  that  a  mbaeqnent  mortgacee  et 
amined  the  record  of  ft  prior  mortgage  and  be- 
lieved that  it  did  not  embrace  tbe  property 
mortgaged  to  him,  and  therefore  took  his  mort- 
gage, is  no  defense  to  an  action  by  the  prior 
mortgagee  to  have  his  mortgage  pexfomed.— 
Bowen  t.  Wood,  35  Ind.  268. 

[b]  (Sup.  1874) 

A  mortgagee  cannot  have  bis  mortgage  re- 
formed and  corrected  on  the  ground  of  a  mis- 
take in  describing  the  real  estate,  so  as  to 
make  the  mortgage  cover  another  and  different 
tract  of  land  than  that  described  therein,  as 
against  a  judgment  creditor  who  has  porchased 
in  good  faith,  for  a  valuable  consideration, 
judgments  rendered  against  tbe  mortgagor  aft- 
er the  execution  of  the  mortgace^Floaders  t. 
O'Brien,  46  Ind.  284. 

[c]  (Sdp.  187S) 

A  mortgagee  may  have  his  mortgage  re- 
formed by  tbe  correction  of  a  mistake  in  tbe 
description  of  the  real  estate  intended  to  iM 
covered,  as  against  a  junior  mortgagee  whoM 
mortgage  was  taken  without  notice  of  such  iale> 
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take  M  a  Kcnrfty  for  an  antecedent  debt,  witb- 
oat  the  snirender  of  any  old  MCority,  and  with- 
out any  new  conildeiation,  hot  mezely  to  8e> 
care  a  new  note  giren  for  the  anunmt  of  old 
ones  taken  np.— Bnaenbarke  v.  Barney.  63  Ind. 
499. 

[d]     (Sap.  1878) 

A  mortgagee  cannot  have  his  mortgage  re- 
formed and  corrected,  as  against  the  purcbaser 
in  good  faith,  for  a  valuable  couBideration,  of 
a  jndgment  which  was  a  Hen  niwn  the  land 
which  was  intended  to  be,  bat  by  mistake  was 
not,  embraced  in  the  mortgage;  the  purchaser 
of  the  judgment  having  no  notice  of  the  mis- 
take at  the  time  of  his  parcbaae.— Wain w  right 
T.  rianden,  6<t  Tnd.  806. 

nalnUff  Bolng  on  a  note  and  to  {oreclose  a 
mortgage  aecnring  1^  making  a  anbseqnent  pnr^ 
chaser  of  the  mortgaged  lands  a  defendant,  and 
whose  eomplidnt  alleges  a  mistake  in  omitting 
from  the  note  the  agreed  rate  of  interest  ex- 
pressed in  the  mortgage,  which  was  of  record 
when  the  lands  were  conveyed  to  defendant,  is 
entitled  to  have  the  note  reformed  by  includ- 
ing meh  rate.— Leedy  v.  Nash,  67  Ind.  811. 

rn  (Sup.  1882) 

A  mistake  in  the  description  of  land  in  a 
mortgage  cannot  be  corrected  to  their  prejudice 
after  the  rights  of  bona  fide  third  parties  have 
interrened.^Hew]tt  v.  Powers,  84  Ind.  295. 

On  complaint  to  reform  a  mortgage  and 
to  foreclose,  a  sabsequent  purcbaaer  answered 
that  he  bad  become  ball  for  the  mortgagor  un- 
der the  belief  that  the  latter's  land  was  anin- 
ciimbered,  save  as  appeared  from  plaintifTs 
mortgage ;  that  plaintiff  knew  of  the  mistake, 
but  neglected  to  have  it  corrected,  and  that  snb- 
aequently  defendant  purchased  the  land  at  a 
sale  by  an  assignee  in  bankruptcy  of  the  mort- 
gagor. Held,  that  eqoi^  would  not  reform 
the  mortgage,  aa  such  action  would  destroy  de- 
fendant's sole  security. — Id. 

Ig]    (flap.  1882) 

A  mistake  in  the  description  of  mortgaged 
premises  cannot  be  corrected  against  a  bona 
fide  purchaser  at  a  sherifTs  sale,  who  has  ac- 
quired title  without  notice  of  the  mlstake^Yl- 
tito  V.  Hamilton,  86  Ind.  137. 

[h]    (Snp.  1883) 

A  mortgage  which  fails  to  describe  tbe  land 
intended  to  be  mortgaged  cannot  be  reformed  and 
foreclosed  against  a  sabsequent  bona  fide  pur- 
chaser.—Pence  T.  Armstrong,  95  Ind.  191. 

A  mortgage  which  contains  a  defective  de- 
scription may  be  reformed  and  foreclosed  against 
a  subsequent  purchaser  for  value  without  actual 
notice,  as  the  description  may  be  rendered  cer- 
tain hr  averments,  and  such  descriptions  are  not 
void,  hut  are  suffident  to  put  tbe  persons  on  In- 
qairy,  and  to  chai^  them  with  notice.— Id. 

[1]    (Snp.  1902) 
An  erroneous  description  of  real  estate  in  a 
mortgage,  that  is  full  and  consistently  complete 


within  Itself,  and  deady  and  coReetly  identifies 
another  body  of  land,  will  not  be  xeformed  to 
embrace  an  entirely  different  tract,  to  the  prej- 
udice of  a  subsequent  mortgagee,  who  accepted 
his  mortgage  in  ignorance  of  the  mistime,  and  in 
bona  fide  reliance  npon  the  appearance  of  tba 
public  record.— Btnehaxdt  t.  Beifers,  64  N.  EL 
469,  158  Ind.  076. 

Fob  Cabis  fboh  Otheb  Statss, 

See  42  Cent.  Dig.  BeL  of  Inst  U  106, 

112,  113. 
See,  also,  84  Qye.  pp.  866-058, 

H.  PROOEEDINOS  AND  BEZJEF. 

Joinder  of  legal  and  equitable  causes,  see  Ac- 
tion, I  46. 

Lis  pendens,  see  Lis  Pendens,  i|  18,  24. 

Necessity  of  concluding  plea  with  prayer  for 
reformation  of  instrument,  see  Plbadino,  | 
97. 

Reply  asking  reformation  as  departure  from 
complaint  on  contract,  see  PiUDiKa,  f  180. 

|30>  Fom  of  msedr* 
[a]    (Snv.  Utt) 

Under  Bums*  Bev.  St  1901,  f  281,  an- 
thorizlng  plaintiff  in  all  actions  to  join  audi  oth- 
er matters  in  his  complaint  aa  may  be  necessary 
to  a  complete  remedy,  where  complainant  sued 
for  the  value  of  natural  gas  delivered  nnder  a 
contract  and  claimed  that,  by  reason  of  a  mu- 
tual mistake  of  the  parties  and  of  the  seriTeDer 
who  wrote  the  contract  it  did  not  limit  plain- 
tiffs obligation  In  furnishing  gas  to  three  par^ 
ticular  furnaces  (^Mrated  defendant  aecord- 
hig  to  the  agreement  and  asked  a  refonnatien 
of  the  contract  the  suit  was  pit^Iy  bxooght  in 
equity,  which  court  could  award  whatever  relief 
the  proof  showed  plaintiff  entitled  to,  though  It 
proved  to  be  hut  a  money  Judgment— Palmer 
Steel  &  Iron  Co.  v.  Heat  Light  &  Power  Co., 
66  N.  E.  680,  160  Ind.  232. 

Fob  Cases  fbou  Otheb  States, 

See  42  Cent.  Dig.  Ref.  of  Inst  H  117, 

118;  7  Cent.  Dig.  BUls  &  N.  |  1294. 
See,  also,  34  Cyc.  p.  982. 

S  31>  Jwisdletiom  and  -vevne. 

Jurisdiction  as  detMndent  on  situs  of  property, 
see  CouKTS,  S  IS. 

[a]  (Snp.  1866) 

Since  the  adoption  of  the  Code,  abolishing 
all  distinctions  between  actions  at  law  and  in 
equity,  there  can  be  no  question  of  tbe  right  of 
a  party,  in  a  suit  for  breach  of  a  written  con- 
tract, to  have  a  mistake  in  tbe  instrument  cor- 
rected.—Rhode  V.  Oreen,  26  Ind.  88. 

[b]  (Snp.  1884) 

A  suit  to  reform  a  deed  is  In  personam,  and 
may  be  brought  where  tbe  person  resides,  though 
tbe  land  lies  in  another  state  or  county.— Bethell 
V.  Bethell,  92  Ind.  318. 
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A  ooTCBUt  of  leUdn  belnf  a  petional  one, 
a  deed  may  be  lefonned  as  to  that,  .tboogb  the 
land  to  iltnated  in  another  state.— Id. 

to]     (Sop.  18U) 

An  action  to  refonn  a  deed  may  be  institat- 
ed  against  the  grantors  in  a  county  where  they 
reside,  though  the  land  is  situated  in  anodier 
state.— Gordon  t.  Goodman^  9S  Ind.  268;. 

For  Cases  fbou  Otheb  States, 

Sbb  42  Cexit.  I^o.  Ref.  of  lost  |  11& 
See,  also,  34  Cjc.  pp.  968-8Gi. 

I  32.  Llmitatloiu  and  laohes. 

Application  of  general  statutes  of  limitation, 
see  LiuiTATiON  OF  Actions,  S  19. 

Laches  in  general,  see  Equitt.  H  71*  S3. 

Pleading  limitations,  ase  Lihitatioh  ow  Ao< 
TIOITS,  i  182. 

[a]  (Sap.U»6) 
Ai  against  innocent  pnichasers  at  first  mort- 
gage sale,  it  to  too  tote  for  a  second  mortgagee, 
6  years  after  the  sale  and  16  years  after  taking 
of  his  mortgage,  to  seek  for  relief  by  correction 
of  the  record  of  the  second  mortgage,  which 
fives  his  name  Incorrectly.- Baugher  t.  Woollen, 
46  N.  B.  04.  147  Ind.  80S. 

[bl    (App.  IMS) 

Where,  in  a  suit  to  reform  a  deed  because 
of  error  in  the  description  of  the  laud  intended 
to  be  conveyed,  and  to  recover  the  land  erro- 
neously included,  no  rights  of  third  parties  have 
intervened  becatise  of  delay  in  bringing  suit,  and 
defendant  has  suffered  no  injury,  nor  been  led 
to  incur  any  expense  or  enter  into  any  burden- 
some arrangements.  It  cannot  be  said  that  there 
has  been  any  laches  precluding  relief.— Earl  t. 
Van  Katta,  64  N.  E.  901.  20  Ind.  App.  582. 

[e]  (App.  1910) 
Where  a  purchaser  took  possession  of  land 
under  a  contract  of  sale,  containing  a  covenant 
for  reconveyance,  if  a  fectory  was  not  c<»utruct- 
ed  on  the  land  purchased,  a  delay  of  nine  years 
by  the  Vendor  will  not  defeat  his  right  to  have  a 
misdescription  of  the  property  In  the  contract 
corrected,  In  a  suit  to  compel  a  reconveyance, 
since  such  detoy  was  favorable  to  the  purchaser 
by  giving  him  more  time  to  comply  with  the- con- 
tract—Do^  V.  Sandusky  Portland  Cement  Co. 
of  Ohio.  91  N.  B.  669. 

Fob  Cans  FBtnc  Otheb  States, 

See  42  Oeht,  Dig.  Ret  at  Inst  H  119- 

121;  19  Obht.  Bio.  Equity,  {  206. 
See,  also,  84  Qyc  pp.  964-967. , 

138.  PutUa. 

Persona  as  to  whom  iostmments  may  be  re- 
formed, see  ante,  H  27-29. 
Persons  entitled  to  reformation,  see  ante.  S  26. 

[a]    (Snp.  1S79) 
Where  a  deed  by  mistake  incorrectly  de- 
scribed the  property  intended  to  be  conveyed, 
and  the  deed  as  executed  to  correctly  copied  of 
record  by  the  recorder,  he  to  not  a  necessary 


party  to  an  action  fbr  its  lefonnation.— Khig  v. 

Bales,  44  Ind.  219. 

[b]  (Sap.  imy 
Where  the  defendant  had  made  a  contract 
with  a  firm  generally  to  i»ay  all  its  debts,  ssd 
plaintib,  as  creditors  of  Uie  firm,  have  brootJit 
an  action  on  notes  made  by  the  firm  and  on  a 
contract,  to  compel  payment  of  the  notes,  with- 
out making  the  members  of  the  firm  parties,  and 
the  defendant  by  answer  allied  a  mistake  in 
the  contract  and  sought  reformatloa  thereof,  Mi, 
that  there  could  be  no  reformatiouf  the  firm  tut 
being  made  parties  to  the  action.— Durham  v. 
Bischof,  47  Ind.  211. 

[C]  (Sup.  W9) 
A  grantor  whose  deed  was  so  imperfect  ai 
to  pass  ao  title  died  intestate.  The  grantee  died 
intestate,  leaving  no  personal  property.  The 
grantor's  administrator  sued  the  grantee's  helis 
to  foreclose  a  vendor's  Ileo  on  the  land  sappos- 
ed  to  have  been  conveyed  by  the  deed,  and  to  re- 
form tbe  deed.  Held,  that  the  grantor's  widow 
and  heirs  must  be  made  parties  defendant,  but 
that  the  grantee's  administrator  need  not  be.— 
Overly  v.  Tiptwi,  68  Ind.  4ia 

Fob  Cases  rnoic  Oiheb  States, 

See  42  Cbiit.  Dio.  Bef.  of  Inst  H  122- 
139. 

See.  atoo.  34  Cre.  pp.  067-970l 
|3S.  FImUUbc. 

Allegations  in  foredoenre  suits,  see  HonoA- 
OES,  S  464. 

Cross-complaint  ta  foreclosure  suit  see  MoiT- 

GAOE8,  I  455. 
Filing  written  instruments  with  pleading,  see 

Pleading,  |  306. 

Foe  Cases  ntOM  Oihbb  States. 

See  42  C^nt.  Dig.  Bef.  of  Inst  H  lU- 
158. 

See,  also,  84  Gyc.  pp.  970-970; 

S  36.           Bill,  ooMvUfaat,  or  petitin. 

M    (Sap.  1871) 

A  pleading  which  seeks  the  construction  or 
reformation  of  a  contract  must  state  the  contiact 
in  full,  with  all  its  material  exhibits.— Plowman 
V.  Shidter,  36  Ind.  484. 

[b]     (Sap.  187S) 

The  complaint  in  an  action  to  reform  and 
enforce  a  contract  alleged  that  the  defendant 
undertook  to  reduce  the  contract  to  writing,  that 
be  fraudulently  wrote  it  differently  from  the  con- 
tract really  made,  that  he  read  it  as  it  sbonld 
have  been  written,  and  that  plaintiff,  as  s  resolt 
of  such  deception  by  the  defendant,  signed  the 
contract  Held,  that  the  complaint  was  sufficient 
on  demurrer.— New  v.  Wambadi.  42  Ind.  456. 

A  paragraph  of  a  complaint  to  reform  « 
contract  and  enforce  it,  alleging  that  defendant 
wrote  the  contract  and  by  mtotake  It  vss  writ- 
ten differently  from  what  it  was  agreed  it  AooU 

be,  was  good  on  demurrer. — Id. 
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[0]  (Sup.  1874) 
A  complaint  to  correct  a  written  contract 
on  the  ground  of  mistake,  and  to  enforce  it, 
vjfalch  avers  In  a  very  general  and  indefinite  way 
that  by  the  mistake,  inadvertence,  or  neglect  of 
the  scrivener,  and  without  any  fault  of  plaintiff, 
the  contract  does  not  fally  set  forth  the  agree- 
ment of  the  parties,  without  allowing  in  what 
respect  or  particular  it  fails  to  set  forth  the 
agreement,  what  words  are  omitted  that  it  was 
agreed  should  t>e  Inserted,  and  what  words  are 
inserted  contrary  to  the  intent  of  the  parties,  is 
bad.— Baldwin  t.  Kerlin,  46  Ind.  426. 

lai     (Svp.  1677) 

A  complaint  to  reform  a  deed  on  the  ground 
of  mistake  in  omitting  words  of  inheritance  held 
bad,  for  not  alleging  that  the  grantor  and  gran- 
tee were  ignorant  thereof.— Nicholson  v.  Caress, 
€0  Ind.  39. 

[e]     (S«p.  1878) 

A.  quitclaimed  to  B.,  and  received  payment, 
at  a  certain  price  per  acre,  for  his  interest  in  a 
tract  of  land  held  by  bim  and  others  in  com- 
mon; both  parties  acting  on  the  belief  that  such 
interest  amounted  to  three-twentieths  of  said 
tract,  whereas  it  actually  amonnted  to  one-fifth. 
Five  years  afterwards  A.  biooght  suit  against 
B.  to  reform  the  deed  and  for  general  relief. 
Held  that,  though  the  complaint  was  vague  and 
uncertain,  it  was  sufficient  to  entitle  A.  to  relief. 
—Fly  T.  Brooks,  64  Ind.  50. 

in     (Sap.  1878) 
A  complaint  to  reform  and  foreclose  a 
mortgage  for  mistake  should  allege  that  a  sub- 
sequent purchaser  of  the  land  bad  actual  no- 
tice tliereof.— Eastet  v.  Severin,  64  Ind.  S75. 

In  an  action  against  a  mortgagor  and  a 
Dubseqtient  purchaser  to  foreclose  a  duly  re> 
corded  mortgi^  on  real  estate,  described  there- 
in as  "three  town  lots,  *  *,  *  being  all  tlw 
town  lots  owned  by  the"  monrtgagor  in  a  oar- 
.tain  town,  the  complain^  without  alleging  any 
mistake  in  the  drawing  of  the  mortgage,  alleg* 
ed  that  the  Intention  of  the  parties  was  to 
mortgage  a  certain  tract  adjoining  ancb  town, 
and  diat,  as  the  purchaser  well  knew,  such 
tract  was  all  the  land  owned  by  the  mortgagor 
in  or  abont  such  town.  HeM  Insnfficlent  on  de- 
murrer.—Id. 

tsl  (Biip.iS7») 
In  a  complaint  by  the  grantee  of  lands  for 
the  reformaUon  of  a  deed,  duly  recorded,  it  was 
allied  that,  through  a  mlsuke  on  die  part  of 
the  grantor  and  the  draftsman,  a  piece  of  land 
which  the  grantor  did  not  own  Iiad  been  con- 
Teyed  to  the  plaintiff,  and  that  the  piece  In- 
tended to  be  conveyed  was  about  to  be  sold  on 
an  execution  against  the  grantor.  Held,  that 
the  complaint  was  defectiTeinnot  alleging  that 
the  misdescription  was  the  result  of  a  mutual 
mistake  on  the  part  of  the  plaintiff,  as  well  as 
by  the  grantor  and  the  draftsman. — SdioonoT- 
er  V.  Dougherty,  66  Ind.  463. 


[b]  (Sop.  18T») 
In  an  action  on  the  covenants  of  a  deed, 
an  answer  alleging  that  the  deed,  hj  the  mis- 
take of  the  scrivener,  was  made  to  contain  oth- 
er land  than  that  intended  to  l>e  conveyed,  etc, 
without  allying  how  the  scrivener  fell  into  the 
mistake,  or  whether  the  mistake  was  mutual, 
was  insnffldent— Dowell  t.  Gaffron,  6S  Ind. 
196. 

p]     (Snp.  1879) 
A  complaint  to  reform  a  deed  is  demurra- 
ble, if  a  copy  of  the  deed  is  not  made  a  part 
of  it—Overly  t.  Tipton,  68  Ind.  4ia 

U]    (8ap.  1881) 
A  wimplaint  to  correct  a  mistake  in  a  writ- 
lug  should  allcRe  a  demand  and  refusal.— Ax- 
tel  T.  Chase.  77  Ind.  74. 

[k]   (Bvp.  usi) 

A  complaint  to  reform  a  mortgage,  whidi 
shows  that  by  mistake  of  the  scrivener  a  term 
in  the  description  of  the  land  and  the  year  Id 
the  date  were  written  different  from  the  term 
and  date  Intended  by  the  mortgagors,  a  hus- 
band and  wife,  contains  a  cause  of  action 
against  the  widow  and  heirs  of  the  husband  for 
reformation.— Jones  t.  Sweet,  77  Ind.  187. 

[I]    (Sap.  1881) 

Where  a  (Complaint  in  an  action  to  reform 
and  foreclose  a  mortgage  descrities  particular- 
ly 27  acres  of  land  in  a  certain  fractional  sec- 
tion and  avers  that  the  parties  to  the  mortgage 
intended  and  agreed  to  insert  the  particular  de* 
Bcription  in  the  mortgage  but  that  by  mistake 
only  a  vague  general  description  was  Inserted, 
and  that  26  acres  of  the  land  was  suteequent- 
ly  purchased  by  one  who  bought  with  full 
knowledge  of  the  land  embraced  In  the  mort- 
gage and  subject  to  such  mortgage,  such  com- 
plaint is  good  against  a  demurrer  by  such  pur- 
chaser for  want  of  Cacts^-Graven  T.  Bntterfield, 
80  Ind.  003. 

tm]  (S«p.U8t) 

In  a  salt  to  reform  a  deed,  M  as  to  In- 
clude in  It  a  reservation  of  a  right  of  way,  a 
description  of  the  way  In  the  complaint  as  be- 
ing 10  feet  In  width  on  tbe  south  line  of  the 
tract  conveyed,  and  extending  from  the  east 
to  tbe  west  line,  is  suffidenL— Sdiautc  t.  Keen- 
er, 87  Ind.  258. 

[D]  (Sap.  18SS) 
Where  a  complaint  by  a  grantor  avers 
mistake  in  both  parties  to  a  deed,  and  that 
deed  was  made  and  accepted  by  mistake  as  a 
deed  for  the  land  intended  to  be  conveyed,  the 
objection  cannot  be  made  that  the  complaint 
fails  to  allege  that  the  mistake  was  mutuaL— 
Lucas  T.  Labertne,  88  Ind.  277. 

[0]    {8>p.  188S> 

A  complaint^  the  evident  object  of  which, 
as  shown  by  its  averments,  is  for  the  reforma- 
tion of  a  deed  as  to  the  description  ctf  the 
premises,  Is  not  bad  on  demurrer  because  of 
tiie  lack  of  a  prayer  for  reformation.— Dehority 
V.  Wright,  101  Ind.  382. 
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[p]  (S«p.lS88) 
A  complaint  to  reform  a  mortgage  miffl- 
ctently  shows  matual  mistake  by  averriag  that 
the  mortgagors  agreed  to  convey  the  whole  of 
a  tract  of  land,  and  both  parties  intended,  at 
the  time  of  the  transaction,  that  the  entire 
tract  should  be  indnded,  but  by  mistake  of  the 
scrivener  the  description  was  so  written  as  to 
cover  only  the  undivided  one-third.— Keister  v. 
Myers.  115  Ind.  312,  17  N.  B.  161. 

[Q]    (S«P>  1896) 

A  complaint  In  an  action  for  the  reforma- 
tion of  a  mortgage  and  for  foreclosure,  allegiag 
the  property  to  be  part  of  the  S.  AV.  of  sec- 
tion 31,  town  5  a.,  range  1  E.,  beginning  72 
poles  west  of  the  N.  E.  corner  of  "said  quarter 
section,"  and  stating  that  by  mistake  the  mort- 
gage described  the  land  as  72  polen  west  of  the 
N.  E.  corner  of  "said  section,"  sufficiently  de- 
scribes the  land  and  the  mistake  sought  to  be 
corrected.— Walls  v.  State  ex  rel.  Mallott.  140 
Ind.  16,  38  N.  E.  177. 

A  complaint  in  a  salt  to  reform  a  mort- 
gage on  the  ground  of  mistake  in  description 
should  set  out  the  land  mortgaged,  and  the 
mistake  which  occurred,  and  the  prayer  for  re- 
lief should  be  for  the  reformation  of  the  in- 
strument, In  accordance  with  the  correction  of 
the  mistake.— Id.  • 

In  an  action  to  reform  a  deed  by  correct- 
ing a  mistake,  the  comprint  must  show  a  de- 
mand and  refusal  to  make  the  correction. — Id. 

fr]  (8ap.UH) 

In  an  action  to  reform  a  written  instru- 
ment, the  plaintiff  must  set  forth  the  terms  of 
the  ori^niU  agreement  and  also  the  agreement 
as  reduced  to  writing,  and  point  out  with  clears 
ness  wherein  then  was  a  mistake.— Citizens' 
Nat  Bank  t.  Judy,  43  N.  E.  23d,  146  Ind. 
322. 

W  (App.l902> 
In  a  suit  to  reform  a  deed  because  by  mis- 
take the  description  did  not  cover  the  land  In- 
tended to  be  conveyed,  the  complaint  alleged 
that  on  a  certain  date  the  grantor  contracted, 
for  a  certain  sum,  to  convey  certain  premises 
to  the  grantee,  and  that  subsequently  he  exe- 
cuted and  delivered  a  certain  deed.  Beld,  that 
the  antecedent  contract  was  sufficiently  plead- 
ed.—Earl  V.  Van  Natta,  64  N.  B.  901,  29  Ind. 
App.  532. 

to  (APP.U02) 
A  bin  for  refonnation  of  a  contract,  al* 
legtne  what  the  real  agreement  was,  and  that, 
by  mutual  mistake  and  inadvertence  of  the 
parties  and  the  scrivener,  the  contract  was  ex- 
ecuted, sufficiently  shows  how  the  mistake  oc- 
curred.—Smelser  T.  Puch,  04  N.  £L  94%  29 
Ind.  App.  614. 

[a]     (App.  1903) 

A  complaint  in  an  action  to  reform  a  con- 
tract, which  contains  a  clear  statement  of  the 
contract  as  actually  mnde  and  intended  by  the 
parties,  and  of  the  agreement  actually  reduc- 


ed to  writing  and  signed  by  them,  and  pointing 
ont  material  dlfFerences  between  the  two^  and 
alleges  that  Uie  written  cfmtract  was  executed 
by  mistake,  states  a  cause  of  actiui.- Webb  t. 
Hammond,  68  N.  E.  916^  81  Ind.  App.  613. 

[V]     (App.  190B) 

A  bill  for  the  reformation  of  a  written  fa>- 
strument  must  show  that  there  was  a  mutual 
mistake,  the  agreement  actually  made,  and  the 
agreement  which  tbe  parties  intended  to  make. 
-Johnson  v.  Sherwood,  78  N.  B.  ISO;  34  Ind. 
App.  490. 

Complainant,  who  had  pnrduued  land 
defendant,  sued  to  cancel  a  note  and  mortsagt 
given  for  the  purchase  price,  on  the  ground  ef 
a  breach  of  warranty,  because  of  the  existence 
of  a  way  over  the  land ;  and  defendant's  cov 
terclaim  sought  to  reform  tbe  deed  and  mort 
gage  80  that  t^e  description  would  ahow  tlw 
easement  to  be  over  the  land,  and  tbe  counter 
claim  charged  that  tbe  parties  were  deariy  ae- 
qnainted  with  the  location,  and  the  fact  that 
there  was  an  easement  over  the  land  contem- 
plated, and  that  it  was  agreed  that  tiie  con- 
veyance should  be  "subject  to  the  eaaemeaC 
bnt  that  the  agreement,  as  reduced  to  writing 
located  the  easement  on  oUier  property*  BtU, 
that  the  allegatioDS  of  the  bill  were  anffldent  te 
show  a  mntual  mistake,  warranting  zefomf 
tion.— Id. 

Where  a  mortgagee  sought  to  reform  s 
mortgage  note,  his  pleading,  alleging  that  be 
had  confidence  in  the  attorney  who  drew  tbe 
note,  but  that  the  attorney,  in  order  to  deceive 
him,  employed  in  drawing  the  note  a  printed 
form  containing  a  clause  allowing  "payees*  at- 
torneys* fees,"  but  added  to  the  clause,  "if  salt 
be  brongbt  on  said  note,  at  such  rate  for 
*  *  *  fees  as  shall  be  allowed  by  the  conit," 
and  that  such  conduct  deceived  the  mortgagee, 
was  sufBcient  to  charge  the  attorn^  with  ttvai 
and  deception,— Id. 

[w]  (APP.UOS) 

A  complaint  for  the  reformation  of  a  deet 
mnst  show:  (1)  A  previon*  contract  betwen 
the  parties  to  the  deed,  founded  upon  a  valnable 
consideration,  requiring  the  encatlon  of  a  dwd 
of  the  kind,  character,  and  terms  the  plalntifi 
claims  should  have  been  made;  the  exen- 
tion  of  a  deed  aubatantially  different  In  cha^ 
acter  and  terms  from  the  one  tbe  contract  of 
the  parties  called  for;  that  in  eincutingsoeb 
deed  all  the  parties  thereto  meant  and  intended 
theteby  to  execute  a  deed  in  character  and  tenu 
called  for  by  tbe  contract  between  them;  (4) 
a  mistake  common  to  all  of  the  parties  to  tbe 
deed  either  as  to  the  legal  ^ects  nt  the  iostni^ 
ment  they  had  executed,  or  a  mistake  of  wme 
facta  with  reference  to  the  form,  terms,  or  con- 
ditions contained  In  the  instrument— Radebaa^ 
V.  Scanlan,  41  Ind.  App.  109.  82  N.  E.  644. 

In  view  of  the  meaning  of  the  words  "sold,'* 
"attempt,"  and  "convey,"  a  complaint  to  cor 
rect  a  deed  of  R.  and  wife  to  Q.,  from  the  body 
of  which  her  name  was  omitted,  contains,  sf 
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maaired  hj  Boms'  Ann.  St  1901,  U  341,  379, 
•nch  allegations  that  a  person  of  common  nn- 
dezstanding  woold  know  from  them  that  the 
pleader  intended  to  diarge  tiiat  R.  and  wife  had 
contiactedt  for  a  vataable  condderatlon,  to  trans- 
fer to  O.  all  tiwir  title  and  estate  In  the  prop- 
•rt7,  and  that  they  dgned  the  deed  meaning  and 
intending  thereby  to  effectnally  convey  their  ti- 
tle and  estate  in  the  property  to  and  so  is 
sufficient;  it  alleging  that  R.  owned  the  land, 
and  on  a  certain  day  he  and  his  wife  sold  and 
attempted  to  codtc;  it  to  Q.,  that  the  deed  was 
daly  signed  and  acknowledged  by  them,  but  that 
by  the  mutual  mistake  of  the  parties  and  the 
notary  the  notary  failed  to  insert  the  name  of 
the  wife  In  the  twdy  of  the  deed.— Id. 

Fob  Gabbs  fboh  Othbb  States, 

Ske  42  CKHT.  Dig.  Ref.  of  Inst  H  141- 
146. 

See.  also.  34  Cjc.  pp.  97<V-977.  « 

1ST*  — —  Cross-blllt  oross-eomplaint,  or 
eonnterolaim  for  ref ormattoa. 

t«]    (Snp.  1ST3) 

The  terms  of  a  written  instrument  sued  on 
cannot  be  refonned  or  changed  on  the  ground 
of  mistake  at  the  instance  of  the  defendant,  ex- 
cept by  alleging  the  mistake,  and  asking  affirm- 
ative relief  by  a  cross-bill.— King  t.  Enterprise 
Ins.  Co.,  45  Ind.  43. 

[b]  <S«p.  1874} 

Defendant  made  a  contract  with  a  firm  gen- 
erally to  pay  all  its  debts,  and  the  plaintiffs  as 
ereditort  of  the  Arm  bron^t  an  action  on  notes 
made  by  the  firm,  and  on  the  cootract,  to  com- 
pel payment  of  the  notes  without  making  the 
members  of  the  Ann  parties,  and  the  defeodaot 
by  answer  alleged  a  mistake  In  the  contract  and 
sought  reformation  thereof.  Held,  that  the  an- 
swer should  have  been  in  the  nature  of  a  cross- 
complaint,  to  which  the  firm  should  have  been 
made  defendants.— Durham  v.  Bischof,  47  Ind. 
211. 

[c]  (Sap.  U77) 

A  cross-complaint  for  the  reformation  of 
a  deed,  on  the  ground  that  the  word  "heirs" 
was  omitted  by  mistake,  and  it  therefore  con- 
tained no  words  of  inheritance,  was  insufficieut, 
which  contained  no  averment  to  the  effect  that 
at  the  time  of  the  execution  and  delivery  of  the 
deed  the  grantor  and  grantee  were  ignorant  of 
the  precise  contents  of  such  deed,  or  of  the  omis- 
sion of  the  word  "belts."— Nicholson  t.  Caress, 
69  Ind.  89. 

m    (Bvp.  1881) 

A  mortgagee,  defendant  In  partition  pro- 
ceedings, may  proceed  by  counteKtaim  to  pro- 
cure reformation  of  his  mortKage  and  a  fore- 
closure.—Oooyers  T.  Merfcles,  75  Ind.  443. 

[0]     (App.  1902) 

Where  a  cross-complaint  to  reform  a  con- 
tract because  of  mistake  alleged  what  the  con- 
tract actually  was  and  what  was  mutually 
agreed  between  the  parties  aad  stated  that  by 
the  mutual  mistake  aad  iuadvertence  of  the 


parties  and  ttie  scrivener  the  eontrset  sued  on 
by  plaintUE  was  executed,  the  cross-com^aint 
was  not  demurrable  for  failure  to  all^  how  the 
mistake  occurred.- Smelser  t.  Po^.  64  N.  S. 
943,  29  Ind.  App.  614. 

m     (App.  1M9) 

In  an  action  for  breach  of  covenant  in  a 
deed  arising  out  of  a  mistake  in  the  description 
of  the  land  conveyed,  that  the  complaint  was 
answered  by  general  denial  only  did  not  prevent 
a  reformation  of  the  deed  fo  defeat  the  claim 
for  damages.— Tamyson  t.  Fleener,  90  N.  E. 
91. 

FOB  Cases  fboic  Otubb  States, 

See  42  Cent.  Dig.  Ref.  of  Inst  S  147. 
See,  also,  34  Cjc  p.  977. 

1 38.  ^—  Plea  or  answer,  and  snbse- 
qnent  pleadincs. 

Departure,  see  Pixadino,  {  ISO; 

[a]   (Sup.  1818) 
If  plaintiff  desires  a  reformation  of  the  in- 
strument on  which  he  sues,  he  should  ask  for 
it  in  his  complaint,  and  not  in  his  reply.— Cox 
V.  Xtnti  Ins.  Co.,  29  Ind.  S86. 

n>]     (Snp.  1879) 

In  an  action  by  an  indorsee  to  reform  a 
promissory  note,  which  recited  that  it  was  giv- 
en in  part  for  the  purchase  money  of  land,  the 
complaint  alleged  a  mistake  in  the  deacriptioo 
of  the  land.  Defendant  in  bis  answer  admitted 
"the  executioD  of  the  note  mentioned  in  sach 
complaint,"  bnt  stated  "that  the  same  was  ex- 
ecuted for  the  real  estate  therein  described,  and 
for  no  other  consideration  whatever,"  and  de- 
nied "every  allegation  in  said  complaint  not 
specifically  admitted  herein,"  etc.  Held,  on  de- 
murrer, that  the  alleged  mistake  and  indorse- 
ment are  ueither  admitted  nor  denied  by  the  an- 
swer, and  the  answer  is  good. — Mcintosh  v.  Boh- 
ison,  68  Ind.  120. 

[c]     (Snp.  1881) 

To  reform  an  instrument  in  reply  that  had 
been  affirmed  and  declared  on  la  the  complaint 
would  be  a  departure  from  the  cause  of  action. 
—Wood  V.  Deatchman,  75  Ind.  148. 

[d]  The  fact  that  a  note  sned  on  Is  not  dne  is 
a  matter  in  abatement;  and,  if  this  can  he 
made  apparent  only  hy  facts  Involving  a  refor- 
mation of  the  note  sued  on,  the  mswer  must 
contain  a  prayer  for  reformation.— (App.  1892) 
Norrls  t.  Hcott.  6  Ind.  App.  18^  32  N.  E.  103. 
865;  (1893)  Scott  t.  Norrls.  6  Ind.  App.  102, 
32  N.  E.  332,  33  N.  B.  227. 

[e]  (App.  1893) 

The  fact  that,  if  reformation  were  decreed, 
the  plea  io  abatement  would  be  useless,  as  the 
note  itself  would  show  that  it  was  not  due,  fur- 
nishes no  objection  to  this  manner  of  pleading, 
on  the  ground  that  it  would  compel  a  party  to 
cut  up  his  defenses;  for,  as  the  decree  would 
famish  the  proof  necessary  to  make  out  the 
plea  in  abatement,  the  entire  case  would  be 
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tried  and  disposed  of  od  the  one  pleading- 
Scott  T.  Norris,  6  Ind.  App.  102,  32  N.  E.  832, 
83  N.  E.  227. 

Fob  Cases  from  Otileb  States, 

See  42  CsifT.  Dia.  Bef.  of  but  H  148- 
150. 

See.  also,  34  Cyc.  pp.  977,  878. 

I  30.  Demiurer. 

[a]  (App.  iH2) 

Burns'  Rev.  St  1901,  {  280,  provides  that 
a  written  instrument  may  be  corrected  in  any 
action,  when  essential  to  a  complete  remedy. 
In  an  action  to  reform  a  deed  because  of  mis- 
take in  the  description  of  the  land  intended  to 
be  conveyed,  and  to  recover  the  land  erroneous- 
ly included,  defendant,  on  demurrer,  contended 
that  the  reformation  of  the  deed  was  the  prin- 
cipal issue  made  by  the  pleadings.  Held,  that 
a!<  the  complaint  was  sufficient  both  for  refor- 
mation and  possession,  and  the  statute  permits 
the  issues  to  be  tendered  In  the  same  action, 
there  was  no  necessity  on  demurrer  to  determine 
whether  one  issue  or  the  other  would  control, 
save  in  bo  far  as  delay  in  brining  the  actioQ 
was  concerned.— Earl  v.  Van  Natta,  64  N.  E. 
901,  29  Ind.  App.  S32. 

Fob  Cases  fboh  Otiieb  States, 

See  42  Cent.  Dio.  Ref.  of  Inst  S  151. 
See,  also.  34  Cyc.  p.  978. 

i  41.    Issnes,  proof,  and  T«riAaoe. 

[b]  (S«p.  ISSS) 

In  a  suit  for  reformation  of  a  deed,  plain- 
tiff was  required  to  recover,  if  at  all,  on  the 
theory  made  by  ber  complaint.— Holdennan  t. 
Miller.  1  N.  E.  719,  102  Ind.  356. 

[b]    (App.  1903) 

In  a  suit  to  reform  a  written  contract  the 
contract  must  Ibe  proven  either  by  being  intro- 
duced In  evidence  or  otherwise,  and  where  there 
is  no  evidence  of  Its  contents  there  is  a  failure 
of  proof.— Webb  T.  Hammond,  68  N.  E.  016, 
31  Ind.  App.  013. 

FOB  Cases  fbom  Othbb  States, 

See  42  Cent.  Dig.  Ref.  of  Inst  {  163. 
See.  also.  34  Cyc.  p.  879. 

{  42.  Erldenee. 

Competency  of  testimony  as  to  matters  occar- 
.  ring  iffior  to  the  death  of  a  person  executing 
the  instmment  see  Witnesses.  |  167. 

Fob  Cares  fbom  Otheb  States. 

See  42  Cent.  Dig.  Bef.  of  Inst  8|  154- 

193 ;  12  Cent.  Dio.  Corp.  §  1870. 
See.  alao,  34  Cyc.  pp.  979-990. 

§  43.  —  Presiuaptloiui  and  bnrdem  of 
proof, 
[a]     (Sup.  1878) 
In  a  suit  to  reform  a  mortgage,  brought 
against  the  mortgagor  and  a  subsequent  pur- 
chaser of  the  land,  the  contrary  not  being  al- 
leged, it  is  to  be  presumed  that  the  purchaser 


is  a  purchaser  for  a  TSlnable  conriJerstfoa.— 
Easter  r.  Severio.  64  Ind.  876. 

(b]  (8«p.l«7) 
Where,  tn  a  suit  to  lefotm  a  deed  for  mis- 
ts^ it  did  not  appear  whoi  plaintiff  becasK 
aware  of  the  mistake  and  no  rights  ot  third  per- 
sons had  intervened,  and  defendant's  podtioo 
was  not  changed,  the  burden  waa  on  him  to 
shov'  that  there  had  been  such  acqnlescence  aft* 
er  knowledge  of  the  jnistake  as  would  render  it 
inequitable  to  afford  plaintiff  relief  which  he 
would  otherwise  be  entitled  to;  less  than  20 
years  having  elapsed.— Vinton  t.  Builders*  k 
Maoufactarers*  Aas'n.  0  N.  E.  177,  100  Ind. 
351. 

For  Cases  from  Othis  States, 

See  42  Cent.  Dig.  Ref.  of  Inst  1 154. 
See,  also,  34  Cyc.  p.  979. 

S44.  «—  AJRilssiMnty. 

Parol  evidence  to  show  mistake,  see  EvidB5CB, 
I  416. 

[a]  (Snp.  tsST) 

When  a  title  bond,  and  a  deed  subsequent- 
ly.  were  given  for  a  part  of  a  lot  of  land,  and  a 
deed  to  another  party  of  the  residue  of  the  lot 
and  the  description  in  the  title  bond,  and  the 
second  deed  differ,  the  title  bond  and  the  tes- 
timony of  the  conveyancer  and  the  grantor  nuy 
be  used  as  evidence  to  show  a  mistake  in  the 
description,  In  a  bill  In  equity  brought  to  rtc- 
tify  the  alleged  mistake.— Hileman  t.  Wright,  9 
Ind.  126. 

[b]  (Sa».UG») 

A  deed  drawn  by  mistake  for  a  different 
interest  than  that  Intended  to  be  convey  nay 
tw  corrected,  if  the  mistake  be  clearly  pnmd. 
and  this  though  It  be  a  deed  of  covenant- An- 
drews V.  Andrews,  12  Ind.  848. 

[cl     (Sop.  Ig72) 

In  an  action  to  reform  an  instrument,  onl 
evidence  is  competent  to  establish  a  mistake.— 
Free  T.  Meikel,  39  Ind.  81& 

m    (App.  tw» 

Parol  evidence  is  admissible  In  suits  ta 
teformatitHi  of  a  deed  to  establish  the  fact  ot 
the  mistake,  In  what  It  constats,  and  hov  the 
writing  dionld  be  corrected  to  conform  to  the 
agreement  made.— Wieneke  t.  Deputy,  68  N,  £■ 
921.  31  Ind.  App.  621. 

[•]     (App.  19M) 

Where,  in  an  action  on  a  contract  defend- 
ant claimed  that  through  fraud  or  mistake  the 
contract  as  written  was  not  the  contract  agreed 
on,  and  prayed  for  a  reformation,  parol  evidence 
was  admissible  to  show  the  contract  actually 
made.— Nichols  &  Shepard  Co.  v.  Beininft  76 
N.  E.  776,  37  Ind.  App.  109. 

Fob  Cases  fbou  Otueb  States, 

See  42  Cent.  Dig.  Bef.  of  Inst  H  11% 

156;  1  Cent.  Dig.  Ack.  {  230;  12  Ceht. 

Dig.  Corp.  S  1870. 
See,  also,  34  Cyc.  pp.  980.  961. 
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i  45.           WelKbt  amd  y. 

M    I9ap.  1887) 

A  court  of  chancery  will  Dot  correct  alleg- 
ed mistakes  In  a  conrerance,  anless  the;  are  ad- 
mitted by  the  defendant,  or  conclusively  proved. 
—Gray  t.  Woods,  4  Blackf.  432. 

[b]  (8np.  18I>6) 

To  justify  the  reformation  of  an  Instm- 
ment  on  the  ground  of  mistake,  the  evidence 
most  be  clear  and  Mtistactory^Unn  t.  Bark- 
ey,  7  Ind.  69. 

[c]  (Sup.  1857) 

To  justify  the  reformation  of  a  deed  on 
the  ground  of  mistake,  the  evidence  must  be 
clear  and  Httlsfactoiy.— Hlleman  t.  Wright,  9 
Ind.  126. 

[d]  (Bop.  1894) 

The  notary  who  drew  the  deed  of  a  grraTel 
pit  to  a  gravel-road  company  testified  that  the 
parties  told  him  to  insert  a  clause  providing 
for  a  reversion  when  the  company  should  cease 
to  exist,  but  that  he  omitted  it  The  grantor 
testified  that  he  agreed  to  the  reversion,  and 
that  the  president  of  the  company  told  the  no- 
tary to  so  write  the  deed ;  that  he  signed  with- 
oat  looking  it  over,  euppoaing  it  to  be  so  writ- 
ten ;  tliat  he  had  no  intention  of  conveying,  nor 
the  president  of  receiving,  the  al)eoIate  title. 
One  who  had  re[a«8ented  the  company  when 
the  deed  was  drawn  testified  that  he  was  pres- 
ent, and  heard  all  about  the  terms  of  the  pur- 
chase, but  did  not  remember  any  agreement 
for  reversion.  Edd,  that  the  evidence  mppcnrt- 
ed  a  reformation.— Board  of  Com'rs  of  Hamil- 
ton County  V.  Owens,  188  Ind.  183,  87  N.  B. 

eo2. 

[•]     (tap.  UI7) 

In  an  action  to  refonn  a  lease,  It  appeared 
that  defendant  took  the  place  of  a  former  ten- 
ant, for  an  unexpired  term,  at  $2,400  per  year, 
under  an  agreement  for  a  lease  for  an  addition- 
al term  at  a  fair  rental;  that  a  competitor  of 
defendant  desired  to  obtain  a  lease  from  plain- 
tiff, and  offered  more  rent  and  a  bonus;  that 
plaintiff*!  husband,  acting  for  her,  proposed  to 
defendant  a  five  years'  extension  at  $3,000  per 
year  and  $500  bonus;  that,  after  discussion,  the 
former  drew  the  lease  In  question,  which  was 
for  a  term  of  seven  years,  at  a  rental  of  $2,000 
per  year  for  the  first  two  years,  and  $3,000  per 
year  for  the  next  five  years;  that,  after  a  type- 
written copy  was  made,  plaintiff  signed  and  ac- 
knowledged them  In  duplicate,  and  had  the  orig- 
inal recorded;  that,  when  the  lease  was  exe- 
cuted and  delivered,  defendant  paid  the  $500 
bonus;  and  that,  when  the  first  month's  rent 
became  due,  defendant  drew  a  check  for  $166.G(j 
to  pay  It,  while  plaintiff's  husband,  who  wai 
over  70  years  old,  drew  a  receipt  for  $200. 
RM,  that  the  evidence  was  insufficient  to  show 
that  the  lease  was  executed  by  plaintiff  under  a 
mistake.— Habbe  v.  Vlele,  148  Ind.  116,  45  N. 
B.  783,  47  N.  K.  1. 


ra     ( APP.  IMS) 

In  ejectment,  evidence  examined,  and 
sufficient  to  sustain  a  finding  that  there  was  a 
mutual  mistake  in  the  description  in  the  deed 
under  which  defendant  claimed.— Wieneke  v. 
Deputy,  68  N.  E.  921,  31  Ind.  App.  621. 

Fob  Casbb  Fitoic  bxHEB  States, 

See  42  Csira.  Dig.  Ref.  of  Inst  H  1S7- 
193. 

See,  also.  84  Qyc.  pp.  964-890. 

S  46.   Trial  or  hearins. 

Statutory  new  trial,  see  New  Tbial,  |  178. 

W    {Sop.  1877) 

In  an  action  to  reform  a  deed  reciting  **in 
consideration  of  one  dollar  and  natural  love  and 
affection,"  etc,  the  jury  returned  with  their 
verdict  for  plaintiff  answers  to  interrogatories 
finding  that  plaintiff  under  such  deed  had  en- 
tered into  the  possession  of  the  land  and  made 
valuable  improvements  thereon;  that  the  consid- 
eration for  such  conveyance  was  natural  love 
and  affection  and  the  sum  of  $1 ;  and  that 
such  sum  had  been  paid.  Held,  that  defendant 
was  not  entitled  to  judgment  notwithstanding 
the  general  verdict— Mason  t.  Moulden,  68 
Ind.  1. 

tb]  (S«p.l881) 
In  an  action  to  reform  and  foreclose  a 
mortgage.  In  which  a  general  verdict  was  found 
for  plaintiff  and  in  which  the  jury  also  found 
speciaUy  that  the  mortgagor  was  at  the  time 
of  making  the  mortgage  the  owner  of  the  land 
particulariy  described  in  the  complaint,  and  in- 
tended that  the  mortgage  should  include  such 
land,  that  there  was  no  mistake  In  drawing  the 
mortgage,  that  all  parties  to  the  mortgage  were 
satisfied  therewith  at  the  time,  that  the  mort- 
gagor only  owned  26  acres  in  the  section  men- 
tioned in  the  mortgage  though  27  acres  were 
described  therein,  and  that  a  subsequent  pur- 
chaser bad  full  knowledge  that  the  land  bought 
by  him  from  the  mortgagor  was  covered  by  such 
mortgage.  Held,  that  such  purchaser  was  not 
entitled  to  judgment  notwithstanding  the  gener- 
al verdict;  the  special  findings  not  being  wholly 
inconsistent  with  the  general  verdict— Craven 
V.  Butterfleld,  80  Ind.  503. 

[e]  (flmp.  1S»2) 
The  complaint  alleged  a  mistake  In  a  deed 
by  which  too  much  land  was  conveyed,  and 
sought  to  have  it  reformed,  and  to  quiet  appel- 
lees* title  In  the  surplus.  The  trial  court  found 
that  a  certain  tract  of  80  acres  was  conveyed 
out  of  a  larger  tract  to  J.;  that  J.  had  the 
tract  surveyed  in  a  different  shape  from  that 
de8cril>ed  in  his  deed,  excluding  10.77  acres 
conveyed  to  him,  and  including  other  10.77  acres 
of  the  larger  tract;  that  be  conveyed  the  tract 
to  appellant  under  the  same  description  as  that 
stated  in  the  deed  to  Mm;  that  appellant  bought 
an  additional  5.06  acres  from  appellees  adjoin- 
ing the  80-acre  tract ;  that,  there  being  some 
question  as  to  appellant's  title,  appellees  mad" 
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a  qnftcUIm  deed  of  the  85.66  acres  to  bim  in 
accordance  with  the  erroneoas  surrey;  that  ap- 
pellant thereafter  claimed  the  10.77  acres  con- 
veyed to  him  by  J.  not  included  in  the  quitclaim 
deed,  whereupon  this  action  was  brought  to  re- 
form the  latter  and  to  recover  the  10.77  acres 
erroneously  included  therein;  that  the  appel- 
lees acted  in  good  faith  in  the  entire  transac- 
tion, but  appellant  knew  of  the  discrepancies 
between  the  deeds  and  survey  and  purposely  re- 
frained from  mentioning  them.  Held,  that  on 
no  theory  can  the  court's  conclusions  of  law  be 
sustained  that  the  appellees  are  not  entitled  to 
a  reformation  of  the  quitclaim  deed,  but  that 
th«7  are  the  equitable  owners  of  the  10.77  acres 
emmeoasly  included  in  the  deed,  and  are  enti- 
tled to  recover  6.11  acres  of  the  80  acres.-^ 
PopUoy  T.  Miller,  32  N.  E.  713,  133  Ind.  19. 

tdj     (Sop.  1S96) 

A  special  finding,  in  a  suit  to  reform  a 
mortgage  so  as  to  include  therein  land  omitted 
by  mutual  mistake,  that  the  parties  to  the  mort- 
gage intended  tc  include  therein  565  acres  in  two 
sections  and  40  acres  in  another  section,  is  part- 
ly outside  the  issues, — the  complaint  having  al- 
leged nothing  as  to  the  40  acres,  and  only  that 
the  parties  intended  to  include  in  the  mortgage 
325  acres  in  the  other  two  sections,— and  to  that 
extent  is  a  nullity.— Citizens'  Nat.  Bank  v. 
Judy,  146  Ind.  322,  43  N.  D.  250. 

[s]    (App.  1902) 

Spedal  findings,  In  answer  to  interrogato- 
ries, that  a  release  of  the  south  half  of  a  quar- 
ter section  of  land,  "except  twenty  acres  in  the 
southeast  comer  thereof,"  had  been  read  three 
times  la  presence  of  the  releasee ;  that  he  went 
with  the  releasor  to  have  the  release  recorded; 
that  the  recorder  entered  upon  the  mbrgin  of 
the  original  lease  a  release  thereof,  "except  ten 
acres  around  each  of  two  oil  wells";  and  that, 
after  the  same  was  read  to  them,  releasee  stat- 
ed that  he  was  satisfied  with  it,— are  not  Ir- 
reconcilable with  a  general  finding  that  the  re- 
leasee wai  entitled  to  a  reformation  of  the  re- 
lease, thci-e  being  no  special  findings  upon  the 
Issue  of  his  right  to  reformation.— Boyd  t. 
Schott,  63  N.  m  871,  29  Ind.  App.  74. 

[Q     (App.  1906) 

In  an  action  to  reform  a  note  for  fraud  In 
failing  to  include  attorney's  fees,  a  failure  to 
find  fraud  will  not  warrant  a  decree  of  refor- 
mation.—Johnson  T.  Sherwood,  34  Ind.  App. 
4i«,  73  N.  E.  180. 

Fob  Cases  raoH  Otoek  StATsa, 

See  42  Cent.  Dig.  Ref.  of  Inst  1 194. 
See,  aUu,  84  Cyc  pp.  991-996. 

§47.  BoUof  awmrded. 

[a]    (Snp.  1861) 

A.  and  B.  were,  respectively,  the  owners  oE 
adjoining  tracts  of  land,  which  they  held  from 
a  common  grantor,  C.  Suit  by  A.  against  B. 
to  recover  possession  of  a  part  o£  the  land, 
claimed  to  be  embraced  in  C.'s  deed  to  A.,  and 


which  B.  wa«  alleged  to  occupy  without  right. 

B.  filed  a  eounterclaim,  making  the  heirs  of  G. 
parties,  alleging  a  mistake  in  the  descripcioa 
contained  in  his  deed,  and  asking  to  have  the 
same  corrected,  so  as  to  include  the  land  in  con- 
troversy, or  that  a  proper  rebatement  might  be 
made  from  the  purchase  money  yet  owing  by 
him  to  the  representatives  of  C  On  the  trial 
D.,  who  was  the  husband  (tf  one  of  the  Iran  of 

C,  and  with  bis  said  wife,  was  made  a  party 
to  the  counterclaim,  was  offered  by  A.  as  a 
witness  to  prove  that  there  was  no  mistake  in 
the  deed  of  B.,  but  that  the  same  embraced  all 
the  land  pnichaaed  by  him.  Beld,  that  if  B. 
really  bought  the  land  in  controversy,  under 
such  circumstances  as  would  entitle  him  to 
have  the  mistake  in  the  deed  corrected  as  againrt 
A.  and  those  daimlng  under  him,  and  «a  against 
the  heirs  of  C,  he  would  be  entitled  to  such  »■ 
lief  in  this  snit,  and  the  heir*  of  O.  might  be 
properly  made  parties  fl>r  that  pnrpoae;  hot  If 
it  should  be  found  tiiat  he  was  not  entitled  to 
such  relief  aa  against  A.  and  those  daiminc 
under  him,  although  be  might  be  entitled  to 
relief  by  way  of  rebatement  oi  the  pordiaK 
money,  as  against  the  heirs  of  C  It  may  be 
doubted  whether  the  latter  reli^  could  be  ob- 
tained in  this  >idt— Charles  t.  Oones^  16  lai 
402. 

Pt]   (Sap.  Utt> 

Under  2  Oar.  ic  H.  Ber.  St  p.  98,  provid- 
ing that  the  mistakes  In  written  instnuneati 
may  be  corrected  In  any  other  action,  a  mistake 
in  a  note  as  to  the  amount  may  be  reformed, 
and  judgment  lender^  for  the  amoant  due,  is 
one  and  the  same  actlon^KIgsbee  t.  Tree^  21 
Ind.  227. 

[c]  (Sop.  imy 

Although  a  plaintiff  cannot  have  specific 
performance  of  a  written  contract  with  a  vaii- 
ation  upon  parol  evidence,  yet  the  written  con- 
tract nucy  be  reformed  npon  parol  evidmce,  aid 
specifically  enforced  as  reformed,  and,  under 
Uie  Code  (2  Gav.  &  H.  St  p.  98,  f  H),  it  luy 
be  reformed  and  enforced  in  the  same  action-— 
Uuiroe  T.  Skelton,  86  Ind.  302. 

[d]  (Sop.  vm) 

A  decree  of  reformation  of  a  deed  sbonM 
provide  that  the  grantor  or  a  commissioner  ap- 
pointed by  the  court  shall  execute  a  proper 
deed.-Kiiif  t.  Bales,  44  Ind.  219. 

te]     (Snp.  1874) 

The  courte  cannot  require  a  recorder  ot 
deeds,  who  has  correctly  copied  a  deed  as  made 
and  delivered,  upon  the  record,  to  alter  the  re^ 
ord  to  correspond  to  an  alteration  adjudged  is 
an  action  to  reform  the  deed  for  mistake.  Tke 
proper  course  is  to  adjudge  that  a  new  and  co^ 
rect  deed  be  executed  by  the  grantor  (or  by  a 
commissiouer),  and  the  new  deed  may  be  re- 
corded, and  referred  to  by  a  note  upon  the  mu- 
gin  of  the  record  of  the  old  one.— Toopi  T. 
Snyder,  47  Ind.  91. 
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[f]  (Sap.  mi) 
A  complftiat  to  correct  a  mppoKd  mlitakt 
In  the  deaeription  fat  a  mortgage,  and  to  toxe- 
elose  the  same,  will  not  be  held  bad  on  demop- 
rer,  merely  because  Its  all^tlons  as  to  the 
mistake  axe  not  saffident  to  entitle  plaintUE  to 
refoimation.— Parker  v.  Teas,  79  Ind.  286. 

Fob  Cases  ntoic  Othkb  States, 

See  42  Ceiit.  Dig.  BeL  of  Inst  H  195- 
198. 

See,  aleo,  34  C^c.  pp.  OS8-906. 

i  48.  JndcmeBt  or  decree  amd  emforoe- 
mvu.t  tkeraoi. 

[a]    (Sup.  1874) 
As  between  partieB-  to  the  record,  a  decree 
of  the  court  ordering  the  reformation  of  a  deed 


ia  binding,  and  they  are  required  to  take  notice 
thereof,  although  tbe  deed  has  not  in  fact  been 
corrected  Id  accordance  with  the  decree.— Toops 
T.  Snyder,  47  Ind.  91. 

Fob  Cases  fbou  Otheb  States, 

See  42  Ceht.  Dig.  Ref.  of  Inst  I  199. 
See,  also,  34  Cyc  p.  997. 

{40.  Appeal. 

Appellate  jurisdiction  as  between  particular 

courts,  see  CouBTS,  {  220  (10). 

Fob  Cases  fbom  Otheb  States, 

See  42  Cent.  I>ia.  Ret.  of  Inst  i  200. 
See,  also,  34  Cyc.  p.  998. 


REFORMATORIES. 

Scope-Note. 

(INCLUDES  Instltatlons  for  promoting  refoTmatl<m  of  offenders,  more  partlcnlarly  of 

juTenlle  dellnguentB,  whether  founded  or  maintained  by  private  means  or  In  part  or  wholly 
by  govemmait;  establishment,  maintenance,  reflation,  and  management  of  such  institu- 
tions ;  and  rlghtB,  powers,  duties,  and  liabilities  of  managers  and  other  ofllcers,  etc,  thereof. 

[EXCLUDES  powers  of  Incorporated  dties,  towns,  etc  in  respect  of  establishment, 
maintenance,  etc.,  of  reformatories  (see  MunUHpat  Corporatlont) ;  and  reformatories  re- 
garded as  charitable  Instltntloiis  (see  Charities).  For  complete  list  of  matters  excluded,  see 
cross-references,  post] 

Analysis. 

§  2.  Establishment  and  maintenance  of  public  reformatories. 
§  4.  Qualifications  and  admission  of  inmates. 
6.   Juvenile  delinquents. 

8.  Reduction  of  term  of  commitment  of  inmate  for  good  conduct. 
Cross-Re ferences. 


See— 

ASTLUHS. 

Commitment  of  Juvenile  deliuiuentB  and  va- 
grants.  Invahts,  1 16. 
Convicts. 


Custody  of  children.   Itxtavtb,  |  10. 

Pbisons. 
Rescue. 

Subjects  and  titles  of  acta  relating  to  state  re- 
formatories.   Statutes,  i  119. 


I  2.   XUtabllsbme'at  smd  malmtemaMoe  of 
pnbllo  reforaaatocles. 

M     (Sap.  1873) 

In  the  act  of  the  general  asBembly,  entitled 
"An  act  to  establish  a  house  of  refuge  for  the 
correction  and  reformation  of  juvenile  oEfend- 
era,"  the  section  providing  that  certain  real  es- 
tate should  be  sold  and  the  proceeds  applied  to- 
ward the  purchase  of  other  grounds  and  the 
erection  of  suitable  buildings  for  the  institution, 
is  not  objectionable,  on  the  ground  that  it  vio- 
lates the  constitutional  requirement  that  "every 
act  shall  embrace  but  one  subject,  and  matters 
properly  connected  therewith,  which  subject 


shall  be  expressed  in  the  title."— McCasIin  v. 
Stete  ex  rel.  Evans,  44  Ind.  151. 

[b]    (Snp.  187S) 

T^e  provision  of  Act  March  3.  1855,  for 
the  erection  of  a  house  of  refuge  for  the  cor- 
rection and  reformation  of  juvenile  offenders, 
expressly  authorizing  donations  of  money,  in 
aid  of  such  institution,  was  not  repealed  by 
Act  March  8,  1867  (Acts  1867,  p.  137),  "to 
establish  a  house  of  refuge,"  etc.,  which  act 
neither  expressly  gives  nor  denies  authority  to 
receive  such  donations.— State  v.  JohnsMi,  62 
Ind.  197. 
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[e]    (Sap.  1888) 

Under  Coiut  |  2,  art.  0,  ftothoriiiiis  th« 
legislatnre  to  provide  "for  the  establishment 
of  homes  of  zefage  for  the  correction  and  re- 
formation of  juvenile  offendexa,"  the  legislature 
can  pass  an  act  establishing  a  zefonn  school, 
and  regolating  commitmenta  thereto,  after  Jn< 
dldal  investigation.— Jarrard  v.  State.  116  Ind. 
98^  17  N.  B.  912. 

Act  Feb.  23.  1883  (Acts  1883,  p.  19),  en- 
titled "An  act  designating  a  name  by  which  the 
House  of  Refuge  for  the  correction  and  refor- 
mation of  juvenile  offenders  shall  hereafter  be 
known;  providing  for  the  appointment  of  com- 
mifisioners,  and  their  compensation,  and  pre- 
scribing their  powers  and  duties;  regulating 
the  commitments  thereto;  and  for  the  more  ef- 
ficient and  uniform  fcovemment  of  said  institu- 
tion; authoriziuR  the  Governor  to  commute 
the  Bentences  of  boys  under  twenty-one  years ; 
declaring  bow  the  expeoses  of  maintaining  the 
institution  shall  be  paid ;  repealing  all  laws  In 
conflict  with  this  act,  and  declaring  an  emer- 
gency," provides  a  method  for  ascertaining  by 
a  judicial  investigation  in  a  court  of  general 
superior  jurisdiction  whether  there  is  cause  for 
taking  bad  boys  from  the  control  of  parents 
and  placing  them  in  charge  of  the  officera  of 
the  commonwealth,  and  it  cannot  therefore  be 
justly  said  dMt  it  arbitrarily  takes  children 
from  their  parents.— Id.  > 

Fob  Cases  fboh  Otheb  States. 

See  42  Ceitt.  Diq.  Reformatories,  H  1<  2. 
See,  also,  34  Gyc.  p.  1001;  note,  120  Am. 
St.  Rep.  952. 

§  4.   Qnallfloatioma    and    admlsaloB  of 

Fob  Cases  fbom  Otheb  States, 

See  42  Obnt.  Dio.  Reformatories,  H  4,  S. 
See,  also,  84  Cyc  p.  1005;  note,  16  B. 
A.  691. 

fi  6.   ^—  JTnTeiiile  dellnqnents. 

Laws  relating  to  as  denial  of  due  process  of 
law,  see  Constitutiokai.  Law,  i  255. 

[b]  (Sap.  1ST5) 
The  board  of  commissioners  of  the  house 
of  refuge  for  the  correction  and  reformation  of 
juvenile  offenders,  with  the  approval  of  the  Gov- 
ernor, have  power  to  make  rules  and  regula- 
tions in  regard  to  the  admission  of  offenders, 
so  as  to  require  a  letter  of  application  giving 
proper  information  in  regard  to  the  infant 
whose  admission  is  asked,  and  also  an  exami- 
nation by  a  respectable  medical  practitioner  as 
to  the  physical  and  meutal  condition  of  such 
person ;  and  the  superintendent  may  refuse  to 
receive  an  offender  until  sudi  rules  are  complied 
with.— Ainaworth  t.  State,  49  Ind.  662. 

Fob  Cases  fbom  Otheb  States, 

See  42  Cent.  Dig.  Reformatories,  |  5. 
See,  aUo.  34  Cyc.  p.  1005. 


f  8.  KaAvfltlm  of  ioTB  of  ••MmltMt 
■of  laauito  for  good  Msdvot. 

M  (■op.lMO 
Bums'  Rev.  «L  1901,  1  UNMb,  provides 
that  certain  criminals  shall  be  miteneed  to  ths 
custody  ot  the  board  of  nunageia  of  tiie  In- 
diana Reformatory  tor  a  term  not  less  than  th* 
minimum  time  required  the  statutes  as  a 
punishment  for  the  offense,  and  not  more  thu 
the  mazimam  time,  subject  to  the  mles  and 
regulations  estabUslisd  1^  the  board  of  mtn- 
agers,  which  board  Is  anthoriaed  to  terminate 
such  Imprisonment  when  the  mles  and  reqnin- 
ments  of  the  xefomutory  have  been  perfofoied. 
Held,  that  a  sentence  under  sodi  leetion  wu 
for  the  mazlmiun  time  prescribed  the  itst- 
ute,  which  term  mi^t  be  riiortened  by  the 
good  hehsTtoT  of  the  peisrai  eoDricted.  at  tbe 
discretion  of  flie  board  of  managexs.— Terry  v. 
Byen.  68  N.  E.  596,  161  Ind.  360. 

The  discretion  of  the  board  of  managers  of 
a  reformatory  to  terminate  an  imprisonment,  tt 
authorized  by  the  Indetemiinate  sentence  Is* 
(Bums*  Rev.  St.  1901,  %  1906b),  Is  not  sub- 
ject to  the  Bupervislon  or  control  of  the  eonrta. 
-Id. 

The  word  "nmy,"  as  used  In  Bums*  Bev. 
St  1901,  I  1906b,  providing  that  a  person  over 
16  and  less  than  80  years  of  ace,  found  guilty 
of  any  crime  except  treason  or  mnrder  in  Ihr 
first  or  sto>nd  degree,  etc.,  shall  be  sentenced 
to  the  custody  of  the  board  of  managers  of  the 
Indiana  reformatory  for  a  tenn  of  not  less  thu 
the  minimnm  time  prescribed  by  the  ststote  a* 
a  punishment  for  such  offense  and  not  moie 
than  the  maximum  time,  and  that  the  bosri 
"may"  terminate  such  imprisonment  when  the 
rales  and  requirements  of  the  reformatory  have 
been  obeyed  and  performed  according  to  the 
provisions  of  the  act,  must  be  understood  fo  its 
usual  acceptation  as  granting  to  the  board  pe^ 
mission,  liberty,  or  discretion  to  terminate  tndti 
imprisonment,  and  not  as  Imposing  on  the  boaid 
a  duty  to  be  performed  in  all  cases  whether 
the  board  believes  the  person  in  prison  oitlUed 
to  his  discharge  or  otherwise. — Id. 

Fob  Cases  fbom  Otheb  Statu, 
flee,  34  Cyc.  p.  1010. 

REFRESHING  MEMORY. 

See  WrTNKSSES,  ||  25S-25T,  898. 

REFUNDING. 

See- 
Bond  or  other  indeomity  by  legatee  or  dis- 
tributee to  executor  or  administrator.  Bx- 
ecutobs  and  Adunistbatobs,  S  299. 
Legacy  or  distributive  share  of  estate  of  dece- 
dent    ElEECUTOBS  AND  ADKINISTBATOBS,  | 

8ia 

License  fee,  or  tax  on  liquor  traffic.  Iiuoxi- 

CATINO  LiquoBS,  I  96. 
Municipal  indebtednesa,  Issue  of  bonds  theiefor. 

Municipal  Cobpobaiiorb.  f  918. 
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Payments  of  claims  agalDBt  estate  of  decedent 

ExECUTOBS  AND  Aduinistbatobs,  |  287. 
Pare  base  money  to  porcbaaer  of  InTalld  tax  ti- 
tle. Taxation,  |  82L 
Under  conditlMUil  sale.   Sales,  |  4^. 
Taxes  paid— 

MUNICIPAX  OOBPOBATIORB,  {  077. 

TAXATion,  i  636. 

REFUSAL 

See- 
Corporation  or  officers  to  act  as  condition  prece- 
dent to  action  or  defense  by  stockholders  on 
behrnlf  of  corporation.  COBFOBATionB.  |  206. 


Demand  as  element  of  conTerrion.  Tbotib 

AND  GonTBBBIOEr,  {  9. 

REFUSE. 

Depositing  refase  in  Davigable  waters.  Navi- 

QABLB  WaTBBS,  %  26. 

Municipal  regalations  as  to  removal  and  dispo- 
sition of  refuse.  MunzoiPAi.  CoBPoaAnons, 
1607. 

REGISTERED  LETTERS. 

See  Post  Ornox*  |  17* 


REGISTERS  OF  DEEDS. 

Scope-Note, 

tINCLUDBS  public  officers  authorized  to  keep  records  of  Instruments  In  writing; 
their  appointment,  qtiallflcation  and  tenure  of  office,  and  their  rights,  powers,  duties,  and 
liabilities  In  general. 

[EXCLUDES  the  recording  of  Instrameuts  and  ettect  tli^«(tf  (see  Becorda).  For  com- 
plete list  of  matters  exduded,  see  cross-references,  post] 

Ant^ysis, 

§  2.  Appointment,  election,  qualification,  and  tenure. 

I  3.  Compensation  and  fees. 

§4.  Powers  and  functions. 

§  5.  Duties  and  performance  thereof  in  general. 

§  6.  Liabilities  for  negligence  or  misconduct. 

§  7.  Liabilities  on  official  bonds. 

Cross-References, 

Liability  of  county  for  expense  ml  recorder^ 
office,  CouHTns,  i  138. 

RXCOBDS. 


I  C  AppetBtaaeat*   6lMtloH»  qwallfloa- 
tloa,  amd  teawe. 

Liabilities  on  bonds,  see  post,  {  T. 

[a]  (Bnp.  U86) 

St  1SS2,  p.  263,  provided  that,  when  the 
office  of  recorder  became  "vacant  by  death, 
resignation,  removal,  or  otherwise,"  the  county 
commisflionere  should  fill  the  vacancy  by  ap- 
pointment. The  commissioners  made  such  an 
appointment,  atating  that  there  was  a  vacancy 
"in  consequence  of  the  removal  of  J.  H.,  the 
late  incumbent"  Held,  that  the  commission- 
ers did  not  create  a  vacancy,  but  merely  de- 
clared a  vacancy  to  exist,  so  their  action  was 
within  their  anthority.— Ilediey  v.  Board  of 
Com'ra  of  Franklin  County,  4  Blackf.  116. 

[b]  iBm».  1847) 

The  offices  of  eonnty  recorder  and  county 
rommlssioner  are  "IncratlTe  oOeeu"  witUn  the 


constitutloa.  profaiblting  the  holding  of  two 
lucrative  offices  at  the  same  time,  and  a  coonty 
recorder,  by  accepting  the  office  of  county  com- 
missioner, vacates  his  office  of  recorder.— Dail- 

ey  V.  State  ex  rel.  Huffer,  8  Blackf.  329. 

Fob  Casks  tboic  Othkb  States, 

Sek  42  Cent.  Dig.  Beg.  of  Deeds,  {{  8-6. 
See,  also,  84  Cyc.  pp.  1018,  1019. 

S  3.  Oompenaation  and  fees. 

Payment  of  fees  for  recording  or  filing  inatro- 

ments,  see  RXCOBDS,  |  6. 
Statement  of  claim  against  county,  see  Gotnf- 

TIBS,  i  201. 

M  (aap.UG6) 

County  recorders,  having  completed  the 
general  index  of  deeda  and  mortgues  as  re* 
qnlred  by  statnte,  are  not  entitled  to  oompen- 
aation  for  keeping  It  up  afterwards,  tbon^  the 
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daty  of  keeping  ap  the  seneral  Index  wu  add- 
ed to  tbelr  duties  the  legislature  withoat  any 
additional  fee.— Turpen  r.  Board  of  Com'rs  of 
Tipton  Connty,  7  Ind.  172. 

[b]    (Sup.  1867) 

The  commlsdoners  ate  not  bonnd  by  any 
fixed  rule  of  computation  in  determining  the 
recorder's  compensation  for  making  an  index 
of  ^he  records  of  deeds  and  mortgages  and  on 
appeal  the  jury  acting  under  tbe  same  statutory 
pequirement  are  equally  unrestricted.— Board 
of  Oom'rs  of  La  Grange  County  t.  Kromer,  8 
Ind.  446. 

On  appeal  by  the  county  recorder  from  an 
order  of  the  county  commlsrioners  lefuslng  to 
allow  hit  claim  for  Indexii^c  deeds  and  mort- 
gages, the  court  properly  refused  to  charge  tbe 
Jury  that,  In  computing  the  amount  to  whlcb 
plaintiff  was  entitled  for  indexii«,  8  figures 
must  be  taken  ai  1  word,  and  16  cents  allowed 
for  each  100  words,  since  1  Rev.  St  pp.  427. 
428,  ii  1,  2,  4,  leaves  It  to  the  connty  commis- 
sioners to  allow  tbe  recorder  such  compensa- 
tion "as  shall  be  deemed  reasooable  and  just" 
for  such  services.— Id. 

[e]    (Ba».  1861) 

Under  Act  Feb.  14.  ISSS,  requiring  the  re- 
coiden  of  each  connty,  where  the  same  has  not 
been  done,  to  make  out  a  complete  general  and 
double  index  of  all  deeds,  etc.,  in  bis  office,  and 
directing  the  board  of  coun^  commissioners  to 
allow  as  compensation  15  cents  for  each  100 
words  therein  contained,  and  providing  further 
that  after  the  completion  of  sudi  indexes  it 
shall  be  the  duty  of  the  recorder  to  keep  up 
such  index,  as  deeds  and  mortgages  shall,  from 
time  to  time,  be  recorded  without  any  coiivai- 
satlon  except  the  fees  allowed  by  law  for  re- 
cording such  deeds  and  mortgages,  the  indexing 
of  such  deeds  as  were  filed  tor  zecoid  after  tlie 
passage  of  the  act  must  be  conddered  as  part  of 
the  recoidisff,  and*  the  fee  therefor  as  Included 
in  the  fee  for  the  record.— Board  of  Gtmi'n  of 
Wabash  County  v.  Sheets,  17  Ind.  22. 

Act  Feb.  14,  ISoo,  required  the  recorders 
of  eacb  county  to  make  out  a  complete  index 
of  all  the  records  of  deeds,  etc.,  in  his  office, 
and  directed  the  board  of  commissioners  to  al- 
low a  certain  compensation  therefor.  It  pro- 
vided further  that  after  the  completion  of  such 
index  it  should  be  tbe  doty  of  the  recorder  to 
keep  it  up,  as  deeds  and  mortgages  should,  from 
time  to  time,  he  recorded  witbout  any  compen- 
sation beyond  tbe  fees  allowed  by  law  for  re- 
cording. Beld,  that  the  recorder  could  not  re- 
cover a  distinct  compensatl<ai  for  indexing 
deeds  filed  for  record  thereafter,  as  Mug  a  serv- 
ice for  which  no  compensation  is  provided  by 
law,  under  the  provisions  of  Act  March  2,  1855, 
fixing  the  fees  of  county  recorders,  and  provid- 
ing that  for  all  services  not  specifically  desig- 
nated in  this  act  the  recorder  shall  be  allowed 
the  ssme  fees  allowed  by  law  for  sindlar  aerr- 
ioes.-Id. 


m    (tap.  UN) 

Tht  leeorder  te  not  entitled  to  any  allow- 
ance from  tbe  county  for  keeping  up  the  entry 
book.  Tbe  entry  required  by  law  apon  that 
book  is  a  part  of  the  labor  of  xeoording  tbe  hi- 
strument,  and  i«  cconpensated  the  fee  alkiw- 
ed  for  that  aerviee.— Hand  v.  Board  Ot  Com'is 
of  Tippecanoe  County,  26  Ind.  179^ 

[e]    (Bwp.  ISSS) 

Rev.  St  1881,  H  5938,  5839,  requite  eacb 
recorder  in  the  state  to  make  out  where  the 
same  has  not  been  done,  a  complete  index  of 
all  the  records  of  deeds  to  real  estate;  section 
5941  provides  that  tbe  county  board  shall  allow 
tbe  recorder  for  making  such  indexes  a  certain 
fee.  field,  that  where  a  recorder  of  deeds  faili 
to  keep  up  the  indexes  his  successor  is  bound  to 
do  so,  and  is  eotitled  to  the  compensation  pro- 
vided for  by  tbe  last  section. — Garrett  v.  Boaii 
of  Com'rs  of  Boone  Goonty,  92  Ind.  518. 

m     (Sop.  1886) 

The  fee  eollectible  by  a  recorder  for  ie> 
cording  a  mortgage,  where  the  collector  wse 
elected,  after  the  taking  effect  of  the  salary  act 
of  1891,  i«  $1.— State  ex  leL  McCay  v.  Kratt, 
39  N.  E.  46,  140  Ind.  41. 

Tbe  fact  that  Act  Maidi  9,  1891,  pro- 
vides a  aalary  for  the  recorder  of  every  connty 
but  Shelly,  does  not  invalidate  the  section  «t 
the  act  providing  that  the  recordov  of  aH  tha 
counties  in  the  state  shall  be  entitled  to  a  be 
of  one  dollar  for  recording  a  mortgage.— Id. 

tg]     (App.  1898) 

Under  Homer's  Rev.  St  1897,  |  5941,  pro- 
viding that  the  board  doing  county  basio«rt 
shall  allow  a  certain  sum  to  the  recorder  index- 
ing the  deed  and  mortgage  records,  audi  bosrd 
contracting  for  such  work  can  make  no  gnater 
compensation  than  so  allowed. — Hubler  v.  Botrd 
of  Com'rs,  49  N.  EL  83%  19  Ind.  App.  4G4. 

[h]  (Smp.uai) 

The  fee  and  salaiy  act  of  Sbrch  11.  tBU, 
I  117  (Acta  188B,  p.  319 ;  BnnuT  Rev.  St  im 
I  6523;  Homer'a  Her.  St  1001,  |  7451),  pm- 
vidlng  that  the  recorder  shall  lecriTe  oeit^ 
feea  for  recording  certain  desU;iiated  instn- 
ments.  and  shall  rec^ve  10  coits  per  100  woidi 
for  leoording  all  other  Instruments,  bat  that  w 
charge  shall  be  less  than  50  cents,  and  provid- 
ing in  another  section  that  the  act  sball  repeal 
all  acts  in  conflict  therewith,  repeals  Bam' 
Rev.  St  1901,  {  7258  (Horaer's  Her.  St  1801. 1 
5296).  providing  that  tha  recorder  afcall  oolr 
receive  25  omts  for  recorffiiw  Ae  aotlce  of  t 
mechanic's  Hen,  tikougfa  section  US  of  the  fee 
and  salary  act  requires  the  zeecndo'  perfum- 
ing any  service  not  specifically  m—tiinied  in 
the  act,  for  which  be  was  entitled  to  charge  a 
fee  under  the  law  In  ^fect  at  ^  paMge  thet«- 
of,  to  diarge  audi  f ee  for  tiw  bcMfit  of  tte 
county.— State  ex  rd.  Lyons  t.  ItOBgK,  fl>  X. 
E.  12,  157  Ind.  481. 


Fob  Oabes  fbom  Onm  Sui 

Sex  42  Cxnr.  IHO.  Reg.  at  Deedk  f  S. 
See,  also.  34  Cyc.  pp.  1024-lHa;. 
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I  4.  Powers  mmA  fnmetloMS. 

[ft]    (9m».  IBST) 

The  act  of  March  6,  1865.  p.  101,  which 
prohibits  coantj'  recordeiB  and  other  officers  from 
practicing  law,  does  not  violate  Conat.  art.  7,  8 
21,  declaring  that  every  person  of  good  moral 
character  shali  be  entitled  to  practice  law,  as 
county  officen  take  their  offices  cum  onere. — 
McCracken  v.  State.  27  Ind.  491. 

For  Casbb  frdh  Otbsb  Statbs. 

See  42  CBcr.  Die.  Rer  of  Deeda,  H  7>  ^ 
11. 

{  6.  DallM  Md  pevtonaiimM  tkaroof  In 
ceneral. 

M     <S«p.  1866) 

Where  a  mortg^  la  left  fU  leoozd  with 
the  recorder,  and  Is  entered  by  him  In  the  entry 
book,  as  required  by  statute.  It  must  be  deemed 
to  be  recorded  from  the  date  of  ita  reception  as 
noted  on  the  oitry  book,  and  no  Injury  can  re- 
sult to  any  one  from  a  failure  of  the  recorder 
to  actually  record  the  Instrument— Kessler  v. 
State  ex  rel.  Wllaon,  24  Ind.  313. 

Fob  Casks  rBOU  Otubb  States. 

Sia  42  Out.  Did.  Res.  of  Deeds.  H  9-11. 
See,  also.  34  Cyc.  pp.  1020,  1021. 

I  6.  LUbUltUa  for  me^icMuw  or  mla- 
oomd«ot. 

liaUlity  on  bond,  see  post,  S  ^^ 

Umitation  of  action  against  county  recorder  for 

miatake  in  record  of  mortgage,  aee  LmiTA' 

noH  or  Actions,  H  07,  104. 

As  a  recorder  of  deeds  is  not  required  to 
certify  abstracts  of  title,  be  is  liable  for  a  false 
certificate  merely  as  for  a  breach  of  contract, 
and  not  In  his  offidal  capacity.— Medianics' 
Bldf.  Asi^  T.  Whitacre,  92  Ind.  647. 

A  recorder  entered  the  record  of  payment 
on  the  margin  of  the  wrong  mortgage,  ai^  plain- 
tiff being  misled  thereby,  made  a  loan  to  the 
mortgagor,  and  took,  as  security,  a  mortgage  w 
the  lands,  which,  1v  the  record,  appeared  un< 
Incumbered.  Held,  that  the  recorder  waa  liable 
for  the  resulting  damage.— Id. 

[b]  (9ap.l8U) 
In  an  action  against  a  recorder  for  dam- 
ages occasioned  by  bis  failure  to  properly  in- 
dex a  certain  mortgage,  a  complaint  alleging  that 
prior  to  the  purchase  of  the  land  subject  to  a 
certain  mortgage  plaintiff  caused  the  indexes  of 
all  the  records  of  mortgages  in  the  recorder's  of- 
fice to  be  examined  and  read  for  the  purpose  of 
ascertaining  if  any  mortgage  had  prior  to  that 
time  been  recorded  on  the  mortgage  records  of 
the  county  against  the  land,  and  on  such  ex- 
amination It  was  found  tliat  there  waa  no  index 
of  any  mortgage  recorded,  etc.,  such  allegations 
were  sufficiently  broad  to  let  in  evidence  as  to 
the  examination  of  any  and  all  mortgage  indexes, 
and  that  was  sufficiently  specific. — Reeder  t. 
State  ex  rel.  Harlan,  98  Ind.  114. 


^nie  tecoidlng  acts  requiring  mortgages  to 
be  Indexsd  Immediately  after  being  lecoided,  the 
recorder  and  the  sureties  on  his  bond  are  liable 
for  damages  sustained  naaon  of  his  neglect  to 
index  a  mortgage  until  after  the  vidume  In  wblcb 
it  la  recorded  is  completely  filled.— Id. 

A  recorder  of  deeda  who  purpoaely  gives 
false  information  concerning  the  records  i»  liable 
to  an  action. — Id. 

(e]  (Svp.  18891 
A  recorder  Is  liable  tot  only  nominal  dam- 
ages for  a  mistake  in  recording  a  deed  contain- 
ing a  recital  of  an  assumption  l>y  the  grantee  of 
a  prior  mortgage  given  by  the  grantor,  for  whidi 
error  the  amount  assumed  appears  on  the  rec* 
ord  to  be  lesa  than  the  sum  named  In  Uie  deed, 
onlesa  the  grantor  Is  unable  to  collect  the  fall 
amount  assumed  from  his  grantee,  and  therelv 
suffers  an  actual  loss.— State  ex  xeL  Lowexy 
Davis.  117  Ind.  807,  20  N.  B.  ISO. 

Fob  Cases  fbou  Other  States, 

See  42  Cent.  Dio.  R^.  of  Deeds,  H  12-14. 
See,  also,  34  Cyc.  pp.  1021,  1022 ;  note,  95 
Am.  St  Rep.  85. 

I  7.  LUbiiltteo  om  oSelja  boBds. 

Determination  of  constitntional  questions  In  ac- 
tion on  bond,  see  Constitutional  hLW,  |  40. 

[a]  (S«p.  18S1) 

In  an  action  against  a  recorder  and  his 
sureties  on  liis  official  l>ond,  where  the  breach  al- 
leged was  that  the  recorder  failed  to  keep  op 
and  continue  the  index  to  deeds  recorded  by  him 
during  his  continuance  in  office,  the  board  la  en- 
titled to  recover  only  such  reasonable  sum  as 
they  may  have  paid  his  successor  to  index  the 
deeds  recorded  during  his  term.— State  ex  rel. 
Board  of  Com'rs  of  Washington  County  v.  At- 
kisson.  17  Ind.  26. 

A  recorder  and  his  sureties  were  sued  for 
his  alleged  breaches  of  duty  (1)  in  failing  to  in- 
dex 20,000  deeds  in  his  office  at  the  time  of  his 
entry;  (2)  in  failing  to  index  10.000  deeds  re- 
corded by  him  during  his  term  of  office.  Held, 
that  on  the  first  charge  only  nominal  damages 
could  be  recovered,  since  for  doing  such  index- 
ing lie  would  liave  been  entitled  to  extra  com- 
pensation.—Id, 

[b]  (Snp.  1884) 

A  deed  in  which  the  grantee  agreed  to  pay 
$500  as  part  of  a  mortgage  debt  was  recorded,  by 
a  mistake  of  the  recorder,  with  an  agreement  to 
pay  only  $200.  Held,  that  the  recorder  was  li- 
able on  bis  official  bond  for  damages  sustained 
by  the  grantor.— State  ex  reL  Lowxy  t>  Davis, 
96  Ind.  539. 

[c]  (Sop.  1884) 

^Vbere  a  recorder  executed  a  bond  to  secure 
the  faithful  performance  of  his  duties  as  such, 
one  of  such  duties  was  to  give  correct  and  reli- 
able information  as  to  matters  within  his  knowl- 
edge to  all  persons  interested  concerning  the  con- 
dition of  the  records  in  his  office;  and.  If  such 
recorder  designedly  and  purposely  misled  plain- 
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tilTa  attorney  to  her  Injair  u  charged,  it  was  a 
breach  of  bis  official  duty,  and  gave  plaintiff  a 
CBQse  to  complain.— Reeder  t.  State  ex  xel.  Har> 
Ian,  98  Ind.  114. 

Fob  Casks  fbom  Otiieb  States, 

See  42  Cent.  Dig.  Reg.  of  Deeds,  H  15.  16. 
See,  alM,  34  Cyc.  pp.  1023, 1084. 

REGISTERS  OF  LAND  OFFICE. 

rteporition  of,  to  show  title  to  public  lands. 
Public  Lahds,  {  41. 

REGISTRATION. 

AsBlgnmenta  for  benefit  of  creditors.  AssiGN- 

UENTS  FOB  BeNBFIT  OF  CBBDITOBS,  H  163- 
170. 

Claim  or  statement  of  mechanic's  lien.  Me- 
chanics* LlBRB,  11  128-130,  132,  ISe. 

Contracts  of  aale.  Vbkdob  aitd  Pubchasxb, 
i  28. 

Deeds.   Deeds.  ||  79^. 

To  purchasers  at  execution.  Exscnnon, 
i  315. 

Lien  of  assessments  for  public  improTements. 

Municipal  Cobpobations,  S  Sid- 
Mail  matter.   Post  Office,  {  17. 
Mabbiagb,  I  32. 
Slortgages— 

Chattel  Mobtqaobs,  ||  84-97. 
mobtoaobs,  h  90-96. 
Notice  of  lien  against  railroad.   Railboads,  | 
150. 

Ordinances.  MttnioiFAL  Cobpobatiohs,  |  109; 
Phtsioiaks  avo  Subobonb,  I  0. 
Proceedings  for  consolidation  of  xallroad  com- 

panies.  Railboads,  |  142. 
Rxcobds. 

Trade-marks.     TBADE-BfABKS   aitd  Tbadb- 

Naues.  I  45. 
Transfers  of  corporate  stock  on  company's 

books,    Cobpobations,  ^  128-134. 
Voters.    ElLBcnoNS,  {  95. 


REHEARING. 


See— 

Bquitt,  S  392. 
New  Tbial. 


proeeeAlmss. 


8c^ 
Appeal— 

Appeal  and  Ebbob,  {{  82&-S39. 

Cbuonal  Law,  |  1133. 
Foreclosuie  of  mortgage.  Hobtqaobs,  |  482. 
Pabtitxon,  S  72. 

REIMBURSEMENT. 

Agent  for  advances,  expenses,  and  losses.  PBur- 

CIFAL  AND  AOBNT,  |  85. 

Cestui  que  tmst  for  advaaees  and  expenditures. 

Tbustb,  I  338. 


Grantee  In  frandolent  conreyanoe  for  coand- 
eration  and  expenditares.  Fbaudulbnt  Coh- 
VBTAKCBS,  S  183. 

Guardian.   Ouabdian  and  Wabd,  {  68. 

Owner  of  adjoining  lands  for  cost  of  coDBtract- 
ing  fences  along  railroad  right  of  way.  Rail- 
boads, I  103. 

Public  officera  for  expenditures.  Cocnties,  f 
73. 

Purchase  money  in  action  to  confirm  or  try  tlx 

title.   Taxation,  |  814. 
Purchaser  of  Invalid  tax  title  by  owner  of  prop- 
erty. Taxation,  ff  828-833. 
On  avoidance  of  execution  sale  or  failure  of 
title.   Execution,  |  386. 
Surety  by  principal.   Principal  and  Subett, 
{  185. 

Taxes  paid  by  occupying  claimant  Eject 

ifBNT,  H  142.  143. 
Township  trustee  for  money  lost  1^  taSim  of 

bank,  local  or  spedal  laws  relattnc  to.  SXAf- 

UTES,  i  95. 

REINCORPORATION. 

Se«  OoBPOBATXons,  H  670-680. 

REINSTATEMENT. 

Appeal  after  JlsmlssBl  - 

Apfbai.  and  Ebbob,  {  807. 
Jnancae  of  vbe  Pbacs,  |  198, 
Attorney  after  diriiannent    Atiobrbt  a» 

Gubht,  I  eL 
Cause  after  dismissal  or  nonsuit  Dtamssu 

AND  NOHBUIT,  H  4S,  81. 

Injnnctim  after  dissolution.  Xnjuhchon,  S 
188. 

Insurance  poUey.   iHSmAHOB,  H  757-76S. 
Lost  Reading.  Pixadxho,  |  840. 
Meodier     mutoal  benefit  InBDzance  assodsti» 
InStJBAHOX.  i  107. 

Mortgage.  KoaxQAmm,  1  d3A, 

REINSURANCE. 

Sea  Inbttbarob,  H  676-686. 

REJECTION. 

Bid  at  ezecntion  sale.   Exboution.  |  2SL 
For  contract  to  make  public  impTovemeata 

Municipal  Cobpobatiohs,  {  33S. 
For  ctmtract  with  county.   Gouhtibb,  1 

120. 

Claims  against  decedent's  estate.  EtZKorois 
and  Admin  istkatobs,  fS  238,  241. 
Against  receiver.  Rbceivkbb.  f  161. 
Devise  or  legacy.  WtUM,  |  717. 
Offer  of  contract.   Gontbacts,  |  21. 
Vote  by  electimi  officers.   Blbctiokb,  i  221 

REJOINDER. 


See  Plxadino,  |  183, 
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RELATION  BACK— RELATORS. 


RELATION  BACK. 

Acceptance  of  mortgage.   Mobtoaobs,  {  160. 

Correction  of  asBessmeDt  after  iesuance  of  pre- 
cept  for  eoforcemeat  Muhicipai.  Cospoba- 
tioNs,  i  532. 

Deed  to  pnrcbaser  of  property  of  decedent'i  es- 
tate. BxxonroBB  and  AsunnsTUTou,  { 
387. 

Uen  of  araessmenta  for  monicipal  improTemrats. 

MUNIdPAI.  OOBPOBATIONB,  {  S19. 

Of  levy  to  date  of  writ  BxscuTion,  f  110. 
SberilTa  deed  to  date  of  judgment  or  sale. 

Execution,  |  S21. 
Title  of  parchaser  at  execution  sale  to  date  of 
judgment    EzECtmon,  %  266. 
At  forecloBore  sale.   MoRTOAaKS,  |  634. 

REUTIONSHIP. 

See- 
Declarations  or  family  records  and  reputation 

as  to  relationship.    Evidence,  H  285-290. 
Dlaqu&llfication  of  jasUces  of  the  peace  by  re- 
lationship to  party  or  person  Interested. 
Justices  of  the  Peace,  S  57. 
Of  witness  by  lelationsbip  to  party.  Wit- 
nesses, S{  61-65. 
Element  of  incest  Incest,  |  6. 


Implied  contract  to  pay  for  services  rendered 
between  persons  in  family  relation.  WOBK 
and  Labor,  f  7. 

Juror  to  party  or  person  interested  in  snlt  as 
aflfecting  competency.   Jubt,  {  90. 

Parties  to  resulting  trust   Tbusts,  §  81. 

Right  of  inheritance.  Descent  and  Distbibu- 
TION,  11  20-22. 

Words  of  relationship  in  will  as  words  of  dona- 
tion or  of  limitation.  Wills,  |  495. 

REUTIVES. 

Inability  for  mpport  ai  insane  person,  see  In- 
sane Pebsons,  I  63. 

RELATORS. 

IdabiUtr  tot  costs,  see  Costs,  i  9S. 

la  »artlewl»r  Mttoas  w  pvao«e41ava< 

See- 
Bastardy  proceedings.   Bastabds,  |  33. 
By  state.   States.  8 
Habeas  Corpus,  {  38. 
Mandamus,  H  21-23,  144^149. 
Quo  Wabbanto,  U  24,  30-33. 
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Scope-Note. 

PNCLUBES  Tellnqufshment  of  a  right  or  dalm  to  the  pason  against  whan  It  to  to  1>e 
exercised  or  enforced,  express  or  implied,  by  agreement  <xt  act  of  the  parties;  nature, 
requisites,  sofflclency,  and  effect  as  satisfaction  of  such  agreements  and  acts  and  of  In- 
stnunents  of  release  In  writing,  under  seal  or  not  under  seal ;  evidence  relating  ther^; 
right  to  rescind  release ;  and  pleading  release  and  proof  thereof  as  a  defense. 

TEXCLUDES  discharge  by  operation  of  Imolreut  or  banlinipt  laws  (see  /naolrency; 
Bankruptcy),  by  compromise  or  other  settlement  (see  CompronUae  and  Sefflemenl),  compo- 
sition (see  Oompoaitkmt  with  Credttora),  or  accord  and  satisfaction  (see  Accord  and  Bati^ 
faction) :  releases  by  particular  classes  of  persons  (see  Infants;  Inaane  Persona;  and  othtf 
specific  heads) ;  release  of  persona  in  particular  representatiTO  or  fiduciary  relations  (see 
Guardian  and  Ward;  Executors  and  Administrators;  Attorney  and  Client;  Trusts;  a}Mt 
other  specific  heads) ;  release  of  particular  rights  and  Interests  In  real  property  (see  Dotcer; 
Mortgages;  Mechanics'  lAena;  and  other  specific  heads);  conveyances  way  of  release 
(see  Deeds) ;  release  from  particular  klnda  of  liability  (see  BiUa  and  Ifotet;  Prinetpal  mt 
Bvretv;  Omranty;  and  other  specific  beads) ;  and  compelling  cancellaUon  or  surrrada  of 
release  (see  Cancellation  of  Inatrumenta).  For  com(dete  list  of  mattets  excluded,  see  cro» 
references,  post.] 

'Analysis. 

I.  Requisites  and  Validity. 

§  3.  Subject-matter. 

§  4.  Capacity  and  authority  to  release. 

§  5.  Agreements  to  release. 

§  6.  Form  and  contents  of  instruments  in  general. 
§  7.  Covenant  not  to  sue  as  release. 
§10.  Delivery. 

§  11.  Consideration. 

§  12.           Necessity  and  nature. 

§  13.           Sufficiency  in  general. 

§  16.  Mistake. 

§  17.  Fraud  and  misrepresentation, 
§  20.  Legality  of  consideration. 
§21.  Ratification. 

1 22.  Estoppel  or  waiver  of  objections. 

§  33.  Effect  of  invalidity. 

§  24.  Right  to  contest  validity. 

II.  Construction  and  Operation. 

§  25.  General  rules  of  construction. 

26.  Parties. 

27.   In  general. 

§  28.   Joint  debtors. 

§  29.    Joint  wrongdoers. 

§  31.  General  release. 

§  32.  Release  of  right  in  or  claim  to  specific  proper^. 
§  34.  Release  of  damages  for  injury  to  the  person. 

§  37.  Covenant  not  to  sue. 

III.  Pleading,  Evidence,  Trial,  and  Review. 
§  44.  Pleading  release  as  defense. 

§  45.    Necessity. 

§  46.           Plea  or  answer  in  general. 

§  49.  Pleading  in  avoidance  of  defense. 
f      §  51.  Mode  and  form  in  general. 
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III.  Pleading,  Evidence,  Trial*  and  Review — Continued. 

§  52.  Allegations  of  mistake,  fraud,  duress,  or  other  matters  avoid- 
ing release. 
§  53.  Issues,  proof,  and  variance 
I  64.  Evidence. 
§  56.  —  Admissibility. 

Cross-Referenees. 


Bee-~ 

ACOOBD  AND  SATUrACnOK. 

Attached  property  on  Kcari^.  Attachubnt, 
f  192. 

Authority  of  corporate  officer  or  agent  CoBPO- 

BATIONS,  f§  398,  417. 
Between  husband  and  wife.    Husband  and 

Wife,  (  51. 
By  married  -wwDen.   Husband  and  Wm,  | 
88. 

RepresentatiTes  of  decedents'  estates.  Ex- 

ECUT0B8  AND  ADUINISTBATOBS,  |  87. 

Cancellation  of  written  instruments.  Cancel- 
lation at  Instbuments,  |  69. 
Compositions  with  CBEorroBa. 

COUFBOMIBE  AND  SETTLEMENT. 

Condderation  of  contract.   Contbaots,  {  64. 
Of  contract  of  employment   Mabteb  and 

Sbbtant,  {  20. 
Of  deed.  Deeds,  |  17. 
IMKharge  from  arrest— 

AxBEST,  §1  46-48,  51. 
Bail. 

On  execution.  Execiition,  H  446,  448-150. 
Errors — 

Appeal  and  Ebbob,  {  106. 

Judgment,  {  449. 
FoTgiTeneflB  of  debt  as  gift  Gifts,  8  S3. 
Habeas  Cobpub,  f  89. 

InaolveDt  from  imprisonment.  Inbolvekct,  | 
146. 

Idability  or  of  interest  in  suit,  to  remove  dis- 
qnalification  as  witness.  Wxtnbsses,  H  112, 
113. 

Mutuality  of  obligations.   Contbacts,  |  10. 
Parol  or  extrinsic  evidence  to  contradict  or 
vary.    Evidence,  {  419. 
To  show.    Evidence,  {  466. 
Payment. 

Property  seized  on  giving  security  for  payment 

of  taxes.  Taxation,  |  579. 
Substitution  of  releasees  In  pending  actions. 

Pasties,  %  69. 
Validity  as  to  creditors.  Fbaudulxnt  Con- 
tetancbs,  S  33. 
Of  assignment  (or  benefit  of  creditors,  as  af- 
fected by  stipulations  for  release  of  as- 
signor. AaSIONMEHTS  FOB  BENEFIT  OF 
Cbeditobs,  I  39: 

0(  partlealar  cluaea  of  rlvUa  mmd  Uabll- 

Itlea. 

Allowances  to  surviving  spoose  or  children. 

EXEOUTOBS  and  ADMINISTBATOBB,    H  183- 

190. 

Assigned  claim.   Assignments.  |  92. 
Attachment  levy  or  lien.   Attachment,  {  184. 


Chaise  of  legacy  on  property  of  estate.  Wills, 

S  825. 

Chattel  MoBTaAOEs,  H  236-248. 

Claims  due  to  estate  of  decedent  EXbcutobs 

AND  ADMINISTBATOBB,  %  87. 

Condition  in  deed,  or  forfeiture  for  breach  there- 
of. Deeds,  {  166. 
In  will,  or  forfeiture  tor  breach  thereof. 
Wills,  {  666. 
Covenants,  %%  72,  73. 
Curtesy,  §  11. 
DOWEB,  fiS  37-63,  57. 

Execution  levy  or  lien.  Execution,  |  146. 
As  consideration  for   mortgage.  Mobt- 

OAGES,  8  25. 
Guabanty,  §8  49-71. 

Inheritance  by  surviving  husband  or  wife.  De- 
scent AND  DiSTBIBUnON,  {  62. 
INSUBANCE.  If  603,  801. 
Judgment   Judoubnt,  |{  886-888. 

As  consideration  for  mortgage.  MOBTaAOXB, 
8  25. 

Lien.  Judgment,  {  800. 
Liability  as  guarantor— 

Guabanty,  88  49-71. 
Guabdian  and  Wabd,  I  83. 
As  indorser  of  bill  or  note.    BlLta  AND 

Notes.  88  256,  301. 
As  surety— 

EXECUTOBB    AND    AdMINIBTKATOBS,  | 
531. 

Principal  and  Subxtty,  88  89-131. 
As  surety  by  release  of  co-surety— 
Guardian  and  Wabd,  8  177. 
Principal  and  Surety,  8  116. 
By  release  of  securities.    Principal  and 

Surety,  f  115. 
For  rent.   Landlord  and  Tenant,  f  199. 
For  support  of  illegitimate  child.  Bas- 
tards, 88  24,  26. 
Of  carrier  in  respect  to  goods.  Gabbiebs,  K 

147-168,  180. 
Of  carrier  in  respect  to  Injuries  to  passm- 

gers.   Cabbibrs,  %  807. 
Of  carrier  in  respect  to  live  stock.  Cab- 

riers,  §  218. 
Of  carrier  in  respect  to  passengei's  baggage. 

Carriers,  |  4fS6. 
Of  execution  debtor.   Bxeoution,  K  351- 

856. 

Of  master  for  future  injuries  to  servant 
Master  and  Servant,  8  100. 

Of  officers  and  agents  of  corporation  for 
corporate  debts  and  acts.  Cobporations, 
8  344. 

Of  railroad  company  for  Injuring  animals 
resulting  from  failure  to  fence  tracks. 
Railroads,  8  411. 
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Liability,  etc.— (Cont'd). 

Of  shipovoers  in  respect  to  cargo.  Ship- 
ping. H  189.  140. 

Of  itockholder  for  corporate  debts  and 
acta.   OoBPOUTiONS.  i  247. 

On  1>onda  of  public  officeia.  Omcnis,  I 
129. 

Oq  subacription  to  corporate  atoek.  Gob- 
POBATIONB,  IS  84,  229. 
Lien  of  asseuments  for  public  improTements. 

MUHICIPAI,  COBPOftATIOKS,  |  519- 
Or  security,  as  affecting  nature  of  promise 
by  tbird  person  to  pay  debt  witbin  mean- 
ing of  statute  of  frauda.  Fkauds,  Stat- 
DTB  or,  {  3S. 
Hbohahicb'  Luna,  i  236. 


MoHgage.   Mobtoaoks,  fS  298-310. 

After  assignment  Mobtqagbs,  H  244,  249. 
And  BQbstitution  of  new  one  in  ignorance 
of  intervening  lien.  MoBTQAOEfl,  i  lia. 
As  affecting  prioritiea.  MOKIOAOU,  |  ISL 
In  faTor  of  aecond  mortgagee  UonaAOES, 
S  151. 

Reply   alleging   failure  <A  conddantioa. 
MOBTOAOBS.  I  456. 
Replevin  bail.  ExBcimoiT.  |  177. 
Bigbt  of  actioii  for  cansing  duth.   I>uib,  i 

26. 

Ot  expectant  beir  before  deatb  of  anoeitoL 
Dbsceut  aztd  Disisibutioit,  1  70. 
SuBscBipnona,  |  17. 


X.  BBQirurmi  ahd  vaudxtt. 

f  2.  Snhjaot-mattwv 

[a]  (Smp.ig08) 
The  validity  and  effect  of  a  release  of  a 
cause  of  action  does  not  depend  on  tbe  validity 
of  tbe  cause  of  action.-<3eveIand.  O,  C  &  St. 
L.  Ry.  Co.  V.  Hilllgoas,  171  Ind.  417,  86  N.  B. 
485,  131  Am.  St  Rep.  258. 

Fob  Cases  pbom  Othbb  States, 

See  42  Gent.  Dro.  Release,  M  2,  8. 
See.  also,  84  Cyc.  p.  1042. 

1  4.   Oapaoity  mad  antkorlty  to  relaaae. 

Authority  of  agent,  see  Peikcipal  and  Agent, 
S  111. 

Power  of  partner  to  bind  firm,  see  Pabtneb- 
SHIP,  H  148,  287. 

ToB  Cases  pbou  Otheb  States, 
See  42  Gent.  Dig.  Release,  |  L 

?  S.   Acreamemts  to  relaaae. 

[a]     (Sap.  18U) 

An  agreement  to  release  a  railroad  company 
from  all  claims  for  injury  to  stock  on  considera- 
tion of  the  company  building  a  cattle  pass  does 
not  operate  as  a  release  until  tbe  pass  Is  built 
'  —Terre  Haute  &  I.  R.  Co.  t.  Flanigan,  04  Ind. 
336. 

For  Cases  fbom  Other  States, 
See  42  Cent.  Dig.  Release,  |  4. 
See,  aUo,  84  Cyc.  p.  1044. 

1  6.  Form  amd  eomtemta  of  imstrnmamta 
la  gmvrml. 

[a]  (Sap.  IMS) 

In  a  debt  on  a  delivery  bond,  a  plea  relying 
-npon  a  parol  agreement  by  the  plaintiff,  diapens- 
Jng  with  defendant's  performance  of  the  condi- 
tion of  die  bond,  la  bad.— WoodmlE  t.  Dobbina, 
7  Blackt.  582. 

[b]  (SVP.1S5S) 

Tb»  release  of  a  parol  contract  need  not  be 
under  seal.— Develln  v.  Riggsbee.  4  Ind.  464. 


[e]    (Sap.  U9K) 

A  mere  parol  agreement  !s  not  sufficient,  of 
itself,  to  release  an  instrument  under  seal;  but 
an  ezecnted  parol  agreement  may  have  that  ef- 
fect, as  It  is  not  tbe  agreement  alone  that  is  re- 
lied oa,  but  the  agreement  coupled  with  ads 
done  under  it— Dickerson  v.  Board  of  Com'ts  of 
Ripley  County,  6  Ind.  128,  63  Am.  Dec.  373. 

[d]  (Sup.  imy 

Though  a  mere  release,  If  on  consideratioo, 
is  valid  without  seal,  yet,  If  it  is  Intended  to 
erate  as  a  grant  of  an  easement  in  land,  a  sea]  ii 
requisite  to  Its  validity.— Leviaton  t.  JnncUoa  B. 
Co.,  7  Ind.  B97. 

[e]  (Sap.  1879) 

A  caose  of  action  tot  libel  may  be  released 
by  parol— Oabe  v.  McOinnis,  68  Ind.  538. 

It]  (App.  IMH 
A  contract  providing  that  In  conridetatloii 
of  regular  wages  daring  disability,  necessaiy 
nurse  hire,  and  all  doctor's  billa,  resulting  fin 
present  disability,  and  employment  when  reoor- 
ered.  plaintiff  released  defendant  from  llaUlity 
for  the  injury,  signed  and  acteowIedgedbypUa* 
tiff  alone,  on  being  accepted  and  acted  oa  by  de- 
fendant, constituted  a  contract  binding  on  bott 
parties,  though  It  did  not,  in  terms,  contain  a 
promise  by  defendant  to  pay  the  conaideradoa 
specified.— American  Quarries  Go.  T.  I«t*  18  N. 
n  eoe,  87  Ind.  App.  S86L 

Fob  Casks  fboh  Otheb  States, 

See  42  Cent.  Dio.  Release,  ($  12-14, 16. 
Sea,  also.  34  Cyc  pp.  1049-1047. 

I  7.  OoToaamt  aot  to  aaa  aa  relaaaa. 

Construction  and  operation,  see  poat,  |  37. 

[a]  A  covenant  not  to  aue  generally,  without 
any  Umltatlwi  of  time,  operates  as  a  release  of 
the  debt— (Sup.  1823)  Reed  v.  Shaw,  1  Blackf. 
246;  (18039  Harvey  T.  Harvey,  S  Ind.  473. 

[b]  A  oovuant  not  to  aoe  within  a  llndted 
time  Is  neither  a  release,  nos  can  It  be  plttded 
In  bar  <tf  an  actiMi,  bnt  la  a  dlstiiict  MnoMnt, 
for  the  violation  of  whieli  an  aetioa  may  be 

maintained.— (Sup.   1828)   Beny   v.  Bates,  2 
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Blackf.  118;  (1830)  KendenhtlU  t.  tenwell,  5 
Blackf.  125,  33  Am.  Dec  468;  (1842)  Lowe 
Blair.  6  Blackl  282;  (1854)  Thalman  v.  Bar- 
boor,  S  Ind.  176. 

fc]  (8«».ltl7> 

A  GOTeoant  not  to  collect  doei  not  dlachaige 
the  debt,  bat  simplr  Testa  in  thie  debtor  the  right 
to  recorer  damagea  for  the  breach  of  the  agree- 
ment—Vogel  T.  Hurl%  14  N.  B.  385.  112  Ind. 
484. 

Fos  Gases  fboh  Otrbi  States, 
See  42  Oeht.  Diq.  Beteaie,  {  T. 
See,  also,  84  Qre.  p.  10^;  aot^  S6  Ael 
St.  Bep.  146. 

i  10.  DeliTttvj. 

ta]     (Sup.  1S») 

A  receipt,  not  delivered  to  the  petaon  in 
whose  favor  it  is  executed,  nor  received  nor  rec- 
ognised hj  him  in  an;  way,  liaa  no  binding  force 
against  ao7  pexMMk— Bartdi  t.  Thom,  7  Ind. 
506. 

Foe  Gases  tbok  Otbxb  States, 
See  42  Gent.  Dio.  Belease.  |  17. 
See,  also.  34  Cjc  p.  1047. 

f  11.  Oomsldoratlom. 

Admiaribilitr  of  evidence,  see  jtost.  |  56. 
Parol  or  extrinsic  evidence  to  show  nature  of 

consideration,  see  Btidehce,  {  419. 
Parol  or  extrinsic  evidence  to  show  want  or 

failnre  of  consideration,  see  Btidehoe,  |  432. 
Pleading,  see  post,  fS  46,  S2,  53. 
Restoration  of  consideration  oo  SToidancs  of 

release,  see  post,  |  24. 

Foe  Oases  fsoh  Othkb  States, 

See  42  Geivt.  Dio.  Release,  H  18-29. 
See,  also,  34  C^c  pp.  1048-1054;  note,  34 
Lk  B.  A.  788 ;  note,  107  Am.  St.  Bep.  615. 

S  1S>  —  Msessslty  mad  utus. 

[a]      (Sap.  1879) 

A  parol  release  Is  Insufficient  where  there 
is  no  consideration  to  support  it.— Carter  T. 
ZenUin.  6S  Ind.  486. 

Cb]  (S«p.un> 
It  is  not  a  lofficient  defense  to  an  actitHi 
on  a  promissory  note  that  the  note  was  given  in 
pajment  for  land,  tiiat  defendant  hod  sold  the 
land  to  one  who  assumed  the  note,  and  that  the 
plaindff  bad  agreed  to  release  the  defendant,  and 
look  only  to  the  assomer.— Pope  t.  Vajen,  1^ 
Ind.  .817,  22N.  B.308.6L.R.A.  68& 

[C]    (App.  I8»3) 
A  contract  releasing  one  from  an  obligation 
must  be  supported  by  a  valuable  coaslderatlon. 
—Morrison      Kendall,  33  N.  B.  370,  6  Ind. 
App.  212. 

m  (9«p.ui») 

One  releasing  a  pencm  from  liability  for  in- 
juries csnnot  complain  ot  the  Inadequacy  of  the 
consideration,  and  whatever  consideration  he  ac- 
cepts in  satisfaction  Is  adequate.— Cleveland,  C., 


O.  &  St  L.  Ry.  Co.  T.  Hilllgoss,  171  Ind.  417, 
86  N.  B.  485,  131  Am.  St.  Bep.  258. 

[•]     tApp.  1910) 

A  railroad  employ^,  sustaining  a  personal 
injury,  interviewed  the  general  claim  agent, 
who  proposed  to  give  him  a  specified  sum  and  s 
life  job  in  consideration  of  a  release.  The  em- 
plojt  understood  that  the  release,  voucher,  and  a 
letter  to  the  superintendent  with  a  request  to 
employ  him  would  be  sent  to  him.  The  voucher 
and  release,  reciting  as  tlie  consideration  the 
specified  sum,  were  sent  to  htm,  and,  without 
signing  the  release,  he  wrote  to  the  claim  agent 
calling  his  attention  to  the  absence  of  the  letter 
to  the  superintendent  The  claim  agent  replied 
that  he  had  not  promised  the  employ^  a  position, 
as  be  bad  no  authority  to  make  such  a  promise, 
snd  that  the  employ^  could  not  expect  to  be 
placed  at  woA  until  he  executed  the  release. 
The  employ^  then  went  to  the  superintendent, 
who  told  the  employfl  to  sign  the  release  and  get 
bis  money,  and  that  he  would  Uien  get  work. 
Held,  that  the  release  was  executed  in  considera- 
tion of  a  specified  sum  end  the  agreement  to  em- 
ploy the  employ^  for  life.— Illinois  (3e&L  R.  Co. 
T.  FalrcUld,  01  N.  B.  886. 

Fob  Cases  fbou  Othbb  States, 

See  4Z  Gent.  Dio.  Release,  H  18-2a 
See,  also,  84  Cyc  pp.  1048,  1049. 

i  13.  —  SvflsluMy  la  soasnL 

M    (Sup.  1849) 

The  consideration  of  a  sealed  instrument 
may  be  shown  to  the  same  extent  as  in  the  case 
of  instruments  not  sealed.  Where  one  had  con- 
verted to  his  own  use  1,260  canal  land  certifi- 
cates of  another.  It  was  held  that  a  release  to 
him  by  the  owner,  on  bis  returning  960  of  the 
certificates,  was  not  a  bar  to  an  action  of  trov- 
er for  the  residue.— Fitzgerald  t.  Smith,  1  Ind. 
310,  Smith,  162. 

A  release,  given  in  consideration  of  the  re- 
turn of  a  portion  of  property  tortiously  convert- 
ed, is  no  bar  to  an  action  of  trover  for  the  re- 
mainder.—Id. 

[b]  (SWP.18W) 
As  aa  inducement  to  s  sals  by  s  son  <tf  Isnd 
diarged  with  the  support  of  Us  CRthw,  dis  latter 
agreed,  in  writtng,  to  •aespt  a  specUte  sum, 
which  the  pudisser  of  tin  land  sgraed,  bt  writ- 
ing, with  tbs  sm,  to  pay.  BM,  Oiat  aldiough 
this  last  Sfreement  was  not,  in  terms,  a  con- 
tract with  the  fatbei,  yet  It  ms  for  Us  boiefit, 
and  could  have  been  enforced  by  him,  and  coo- 
stitnted  a  good  condderstion  for  ths  release  of 
the  contract  for  maintenance^— Woodberry  t. 
Duvall.  15  Ind.  16a 

[o]    (8np.  1878) 

A  part  payment  Is  not  safflcient  omsldera- 
tion  for  a  promise  to  release  the  party  making 
it  as  to  the  renuinder.— Fensler  t.  Frather,  43 
Ind.  U9. 

[d]    (s«p.  use) 

A  release  of  one  of  two  makers  im  a  prom- 
issory note  in  conrideration  ot  bis  transferring 
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the  property  for  wWch  the  note  was  given  to  the 
other  maker  is  binding.— Hunt  T.  Dedeiick,  100 
Ind.  SOS,  5  N.  B.  na 

[e]  (S«p.  isse) 

It  U  a  sufficient  consideration  of  a  release  of 
a  claim  against  a  banl^nipt  that  he  undertakes 
to  pay  a  stated  amount  to  the  other  creditors 
and  procure  a  disqiissal  of  the  procef^llngs  in 
bankruptcy.— Scott  v.  Scott,  106  Ind.  584,  6  N. 
E.  397. 

[f]  (APP.  18S2) 

A  parol  promise  to  re-employ  him  is  a 
sufficient  considemtion  for  a  release,  executed 
by  an  employe,  of  a  claim  for  personal  inju- 
ries.—Pennsylvania  Co.  V.  Dolan,  6  Ind,  App. 
109,  32  N.  E.  802,  61  Am.  St  Rep.  289. 

[g]  {Apv.  1»1) 

Where  defendant  In  an  action  on  a  part- 
nerahip  account  anawered  that  he  had  sold  his 
interest  to  his  partner  on  conslderattim  that 
the  partner  assume  the  Indebtedness,  and  tliat 
as  a  further  consideration  the  plaintiffs  had 
agreed  to  release  defendant,  and,  accept  the 
.partner  in  his  stead,  such  agreement  for  release 
was  based  on  a  suffident  consideration,  which 
may  consist  of  something  merely  detrimental 
to  the  promIsee.-^one8  t.  Austin,  N.  B. 
1082,  26  Ind.  App.  399. 

fh]    (App.  1906) 

An  agreement  to  discharge  a  debt  on  pay- 
ment of  a  part  of  the  amount  due  is  without 
consideration,  and  the  balance  may  be  recover- 
ed.— Zuelly  t.  Casper,  76  N.  E.  646^  37  lad. 
App.  186. 

Fob  Cases  reoic  Utheb  States. 

Sbb  42  Cent.  I^o.  Release,  fS  21-27, 29. 
See,  also,  34  Cyc.  pp.  10S0-1OS3. 

lie.  Mlstske. 

ta]     (App.  1896) 

A  railroad  employ^  claiming  damages  for 
personal  injuries  submitted  to  the  company  a 
proposition  of  settlement,  one  stipulation  being 
that  he  was  to  "remain  in  the  service  of  the 
company  as  long  as  he  desired,  providing  his 
work  was  satisfactory."  He  sutmequently  sign- 
ed a  release  which  the  company's  claim  agent 
presented  to  him,  in  which  it  was  agreed  to  re- 
employ him  "for  anch  time  only  as  may  be 
satisfactory  to  said  company."  Held  that,  in 
the  absence  of  fraud  or  mistake,  be  was  pre- 
sumed to  have  known  the  contents  of  the  in- 
strument, and  to  have  consented  to  such  varia- 
tion from  the  terms  proposed.— Phares  v.  Lake 
Shore  &  M.  S.  Ry.  Co.,  BO  N.  E.  306;  20  Ind. 
App.  64. 

Fob  Casks  raoH  Oiheb  States, 
See  42  Ont.  Dio.  Release,  |  81. 
See,  also,  34  Cyc  pp.  1055-1068. 

1 17.  Pnvd  amd  lalsMpMsemtatloa. 

Pleading,  see  poat,  |  SZ. 

[a]      (Smp.  1878) 

A  release  executed'  by  an  old  and  feeble 
man  obtained  by  one  having  influence  and  con- 


trol over  him  by  fraudulently  misrepresenting 
the  diaracter  of  the  instrument  ia  Ttddable.— 
Wray     Chandler,  61  Ind.  146. 

n>]  (App.  IMS) 
Plaintiff,  after  the  death  of  her  hosband, 
who  was  a  member  of  a  railroad's  relief  de 
partment,  applied  to  draw  his  wages,  which  ibe 
was  not  permitted  to  do  until  she  was  appdnt- 
ed  adnunistratrix.  She  then  went  to  the  ofDn 
of  the  relief  department  to  draw  the  benefit  to 
which  she  was  entitled  under  regulations,  de- 
claring that  participation  therein  should  relim 
the  railroad  company  from  all  liability  for 
damages  resulting  from  decedent's  death.  She 
first  signed  a  release  in  her  individnal  name, 
and  when  she  was  required  also  to  sign  as  ad- 
ministratrix inquired  "Why,'*  and  was  infono- 
ed  by  the  agent  in  charge  that  it  was  a  men 
matter  of  form  that  she  was  required  to  ttgn 
both  as  widow  and  as  administratrix,  and  dut 
everything  was  "all  right."  She  then  sigoed 
as  administratrix  after  informing  the  agent 
that  she  did  not  know  what  they  would  wist 
to  do  in  the  future  with  reference  to  decedent's 
death.  Plaintiff  was  a  woman  of  ordinary  bi- 
gacity  and  ability,  and  was  able  to  read  and 
learn  that  the  legal  effect  of  the  paper  was  to 
release  the  railroad  company  from  liabilitj  fm 
her  husband's  death.  Held,  that  the  statement 
of  the  ageut  did  not  amotmt  to  legal  fraud 
justifying  a  vacation  of  the  release  in  so  f«r 
aa  it  barred  the  widow's  right  as  administrs- 
trix  to  sue  for  her  husband's  death.— Gipe  v. 
Pittsburgh,  C.  C.  &  St  Lb  Rj.  Co^  «1  lad. 
App.  156,  82  N.  EX  471. 

Fob  Cases  fbok  Othbb  States, 

See  42  Cent.  Dig.  Release,  |  32. 
See,  also,  34  Cyc.  pp.  1060-1004,  note,  S 
L.  R.  A.  (N.  SO  663. 

120.  I.ecaUtr  •<  ovMsldmtlaH. 

[a]    (App.  18U) 

The  membership  of  railroad  seiranta  in 
a  relief  fund  association  bdng  Toltmtary,  the 
stipulation,  in  the  application  for  membership, 
that  acceptance  of  benefits  fw  an  Injvry  diaU 
release  all  claims  for  damages  against  the  rail- 
road, la  not  Toid  as  an  attempt  on  the  part  of 
the  railroad  to  contract  against  its  lialnlitiei 
for  negligence. — Leas  v.  Pennsylvania  Co.,  10 
Ind.  App.  47,  37  N.  E.  423. 

The  agreement  for  release  Is  not  bai 
merely  because  It  may  enaUs  die  TsUroad  to 
settle  some  daima  more  cheaply  Hian  it  other 
wise  could.— Id. 

Where  a  railroad  relief  association,  c<an- 
posed  of  associated  companies  and  th^  em- 
ployes, is  in  charge  of  the  companies,  who 
guaranty  the  obligations,  supply  facilities  for 
the  business,  pay  the  operating  expenses,  take 
charge  of,  and  are  responaible  for,  the  fnnds, 
make  up  all  deficits  in  the  benefit  fund,  and 
supply  Borgicai  attendance  for  Injuries  receiv- 
ed in  their  service,  an  employe's  agreement,  in 
his  voluntary  applicatioD  for  memboship,  tliat 
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•ceeptMiee  of  bmefita  for  an  iniorr  •hall  re- 
leaae  any  dairn  ot  damagea  therefw  agalnat  the 
railroad,  la  baaed  <m  a  ralld  tmuideimtlon^Id. 

Fob  Cases  fbou  Othkb  States, 

See  42  Cent.  Dig.  Release,  H  34-36. 
•See,  also,  84  Cyc.  p.  1075. 

S21.  ZUtlflomtloB. 

Pleading,  see  post,  S  53. 

M    (Ap».  18«) 

Where  as  obligee  In  a  bond  releases  the 
obligor  from  his  obligation  la  one  particular, 
Iqr  an  agreement  to  that  effect,  and  the  obligor 
acta  on  the  faith  of  such  release,  the  obligee  'is 
estopped  from  afterwards  insisting  on  the 
terms  of  the  bond,  thoogh  the  agreement  of  re- 
lease was  without  conaidefation.— Jaqoa  r.  She- 
waiter,  10  Ind.  App.  234,  36  N.  E.  178,  37 
N.  E.  1072. 

Fob  Cases  fboh  Otheb  States, 

See  42  CENT.  Dig.  Release,  fS  37,  38. 
See.  also,  34  Cyc.  pp.  1065,  1066. 

I S2.  Eatopp^  or  wsivax  of  obJeottinM. 

Estoppel  as  affected  by  asserting  right  under 
release,  see  Ebtofpei.,  |  67. 

Fob  Cases  vboh  Otheb  States, 

See  42  Cent.  Dig.  Release,  H  37,  88. 
See,  also,  84  Cyc  pp.  1065,  1066. 

I  23.  E«e«t  of  iBTidiiUty. 

[«]    (App.  1907) 

A  settlement  with  a  woman  Injured  by 
the  negligence  of  a  street  car  company  short- 
ly after  the  accident  and  when  she  was  delirl- 
oas  and  hysterical,  and  which  she  repudiated 
by  promptly  disavowing  the  release  and  offer- 
ing to  retam  the  consideration,  wul  not  pre- 
vent a  recovery  for  damages. — Indianapolis 
Traction  &  Terminal  Co.  v.  Formes,  40  Ind. 
App.  202,  80  N.  E.  872. 

Fob  Cases  fboh  Otheb  States, 

See  42  Cent.  Dig.  Release,  i|  39,  40. 
See,  also.  34  C^c.  p.  1075. 

1 24.  BlEkt  to  sontoat  vaUdlty. 

neading,  see  poe^  |  62. 

[a]  (Sap.  1890) 
The  consideration  for  a  release,  aa  plead- 
ed, having  been  fully  restored,  defendant  can- 
not complaint  that  there  was  an  additional 
consideration  besides  that  relied  on  in  its  an- 
swer, which  has  not  been  restored.— Louisville, 
N.  A.  &  C.  Ry.  Co.  T.  Faylor,  126  Ind.  126, 
25  N.  B.  860. 

Fob  Cases  fboh  Otheb  States, 

See  42  Cent.  Dig.  Release,  K  41-46. 
See,  also,  84  Cyc.  p.  1075. 

n.  OOKBTRirOTION  AMD  OPERATION. 

I  25.  Oeneral  rnlaa  of  oonatrnotioit. 

[a]    (Sop.  18S7) 

A  release  should  be  construed  from  the 
standpoint  of  the  parties  at  the  time  of  its  ex- 


ecnaon,  and  extrin^  erldoics  Is  admiadble  to 
show  the  surrounding  drcumstancea.  The  par- 
ticular purpose  for  which  it  was  executed  should 
be  kept  in  view,  and,  where  only  general  words 
are  used,  they  are  to  be  construed  most  strong- 
ly against  the  party  executing  the  release.— 
Bowe  T.  Rand,  111  Ind.  206,  12  N.  B.  3TT. 

Fob  Cases  fboh  Otheb  States, 

See  42  Cent.  Dig.  Release,  39  47,  48. 
See,  also,  84  Oyc  pp.  1075-1077. 

8  26.  PATties. 

Fob  Cxsm  fboh  Other  States, 

See  42  Cent.  Dig.  Release,  ||  53-71;  40 

Cent.  Dig.  Prine.  AS.  %  184. 
See,  also,  34  Cyc.  pp.  1079-109a 

1 27.           1^  Bsmoral. 

[a]  (Sup.  1866) 

A  release  of  all  demands  by  a  daughter, 
who  has  been  seduced,  to  the  seducer,  cannot 
be  set  up  in  bar  to  an  action  by  the  mother 
for  the  injury  arising  to  her  by  the  seduction. — 
Gimbel  v.  Smidth,  7  Ind.  627. 

[b]  (App.  IMS) 

That  a  sum  is  paid  in  gross  to  several  per- 
sons in  satisfaction  of  their  individual  claims 
arising  from  personal  Injuries  sustained  in  the 
same  accident  does  not  necessarily  make  the 
contract  under  which  the  sum  is  paid  joint, 
for  the  payees  may  make  their  own  division. — 
Hoeger  t.  Citizens*  St.  R.  Co.,  76  N.  E.  328, 
36  Ind.  App.  662. 

Fob  Cases  fboh  Otbeb  Statu, 

See  42  Gent.  Dig.  Release,  H  53-56  ;  40 

Cent.  Dio.  Princ.  ft  S.  1 134- 
See,  also,  84  Cyc  pp.  1070,  lOSl,  1086. 

I  28.  ^  Jolat  deMoH. 

Pleading,  see  post^  {  45. 

Release  of  cosurety,  see  Escecotobb  ahd  Ad- 
Hinibtbatobs,  I  581. 

£a]    (Smp.  1857) 

Release  of  one  joint  contractor  releases  the 
other.— Kirby  t.  Cannon,  9  Ind.  371. 

To  the  plea  of  infancy,  the  phdntiflC,  In- 
stead of  entering  noL  pros.,  may  reply  a  con- 
Qrmarion  of  the  contract  after  arrival  at  ma- 
jority, whereby  the  liability  of  the  Infant  had 
become  fixed  as  a  joint  contractor,  and  then  a 
release  by  the  infant  would  release  botlL— Id. 

Ibl    (Sop.  1883) 

The  unconditional  release  of  one  or  more 
of  joint  obligors  releasee  them  alL— Walls  t. 
Baird,  91  Ind.  429. 

Fob  Cases  fboh  Otheb  States, 

See  42  Cent.  Dig.  Release,  ${  57-62. 
See,  also,  34  <^c.  pp.  1081-1084. 

.§  29.  —  JTolmt  WTOMcdoen. 

[t]     (Smp.  ISM) 
Where  a  person  injured  by  a  collision  be- 
tween trains  of  two  different  companies  re- 


Thls  IMsost  is  oomplled  on  the  KayOfwnlMr  Brstem.  For  •xvlnsatios,  so*  paco  111. 


Digitized  by 


Google 


RELEASE,  n.        n    xHc-Fw  nn        {  u 


leases  one  of  the  companies  from  UaUUty  there- 
foB^  he  doea  not  thereby  release  the  other  com- 
pany, in  the '  abeeoce  of  any  showins  that  tha 
released  company  was  in  any  way  liable  foi 
the  iojnry,  or  that  the  injured  person  ever 
claimed  that  it  was.— Kentucky  ft  I.  Bridge 
Co.  T.  HoU,  126  Ind.  220;  25  N.  D.  219. 

[b]  (Ap*.  USB) 
The  release  of  one  joint  tort-feasor  does 
not  discharge  tiie  other,  unless  it  appears  that 
the  release  was  in  full  satisfaction  of  all  the 
injury  sustained  by  reason  of  the  wrongful  act 
—City  of  Valparaiso  t.  MofBtt,  39  N.  E.  909, 
12  iDd.  App.  250,  M  Am.  St.  Rep.  622. 

A  city  which  pollutes  the  water  of  a  nat- 
ural stream  by  disdiargiDg  drainage  therein,  to 
the  Injury  of  one  through  whose  lands  the 
stream  flows,  and  an  owner  of  gas  works  who 
also  discharges  noxious  matter  from  the  works 
into  the  stream,  although  not  joint  tort  feas- 
ors, are  Jointly  and  severally  liable  in  damages; 
and  a  release  of  such  owner  will  not  release 
the  city  from  liability  for  damages,  unless  ex- 
ecuted in  fall  satisfaction  of  all  the  injury  sus- 
tained by  reason  of  the  nuisance.— Id. 

[C]    (Snp.  1908) 

For  a  single  injury  there  can  be  but  one 
recompense,  and  one  who  is  injured  by  two  or 
more  uniting  in  the  commission  of  wrong,  or 
who  is  injured  by  the  separate  and  independent 
acts  of  different  persona,  and  who  accepts  from 
one  of  them  compensation  therefor,  cannot  re- 
cover compensation  from  any  of  the  others. — 
Qeveland,  C,  C.  &  St.  L.  Sy.  Co.  v.  Hilligosa, 
171  Ind.  417,  86  N.  E.  485,  131  Am.  St  Bep. 
258. 

A  release  wisupported  by  m  consideration 
of  one  Joint  tort-feasor  does  not  operate  to  re- 
lease another  wrongdoer  but  a  contract  which 
purports  to  be  a  satisfaction  and  release  of 
one  wrongdoer  Jointly  liable  with  another  and 
which  shows  that  the  injured  person  has  for 
a  consideration  surrendered  his  claim  against 
one  wrongdoer,  cannot  recover  compensation 
from  another  wrongdoer  Jointly  liable. — Id. 

While  one  who  compromises  a  claim  does 
not  necessarily  admit  that  the  claim  was  well 
founded,  the  one  who  receives  the  considera- 
tion is  precladed  from  denying  that  It  was  well 
founded,  and,  when  a  pretended  claim  for  a 
tort  has  been  settled  and  satisfaction  has  been 
rendered  the  claimant  by  one  so  connected  with 
the  wrong  as  to  be  reasonably  subject  to  an 
action  and  possible  liability  as  a  joint  tort- 
feasor, the  satisfaction  will  release  all  who  may 
be  liable,  though  the  one  released  was  not  lia- 
ble.—Id. 

Fob  Cases  ntoic  Otbkb  STAns, 

Skb  42  Cbnt.  Dia.  Release,  H  64-70;  10 

CdT.  Dio.  Compromise,  |  61. 
See,  also.  84  Cye.  pp.  1066-1090;  note.  S8 
B.  A.  298 ;  Dote^  11  Am.  St  Bep.  906, 
92  Am.  St  Bep.  8^  111  Am.  St.  Bep. 
282. 


1 81.  Oernvrnl  r^Smf, 

[ft]  (Snp.UU) 
An  absolute  release  "of  all  demands  what- 
ever," executed  by  the  plaintiff  to  the  prind- 
pat  obligor  of  a  replevin  bond  on  which  the 
suit  was  brought,  is  a  discharge  of  the  bond.— 
Thomas  t.  Wilson,  6  Bla^.  20S. 

Fob  Cases  fboh  Other  States, 

See  42  Cbrt.  teo.  Release,  H  74-77. 
See,  also,  84  Qrc  p.  1090. 

1 9t.  Beleass  of  rickt  Im  or  olabn  to  sys- 
olfle  proporty. 

[a]  (App.inS) 

A  father  devised  his  real  estate  to  his  ma. 
provided  be  would  pay  the  father  and  modter, 
or,  on  the  death  of  dther,  the  survivor,  a  ctTtain 
amount  yearly,  and  give  them  "board  and  houe 
room"  as  long  as  they  lived.  After  Uie  fathn's 
deatti,  the  motlier  executed  to  the  son  a  ipiit^ 
clum  deed  of  the  land,  thereby  rdeaang  sH 
claims  held  by  her  under  the  win.  In  conadnv 
tion  of  this  deed,  the  son  executed  to  his  motlier 
a  written  contract,  1^  which  he  agreed  to  pay  ber 
a  less  amount  yearly  than  the  will  allowed  her, 
and  board  her  as  long  as  she  lived,  she  agreeinc 
to  release  the  land  from  any  lien  thereon  for  the 
purchase  mon^  named  in  the  contract,  and  tbst 
the  contract  should  be  no  lien  on  the  same.  The 
son  then  gave  her  his  note  for  the  amount  doe  her 
under  the  will  and  contract.  HHd,  in  an  aoiios 
to  enforce  the  claim  on  the  note  against  the  bou'm 
estate,  that  there  was  no  release  of  the  Uea  far 
the  amount  due  when  the  contract  was  mad^ 
and  covered  by  the  note.— Henaa  v.  Uenas,  5 
Ind.  App.  100,  31  N.  E.  832. 

Fob  Cases  fboh  Othbb  States, 
See  42  Cbkt.  Diq.  Belease,  |  8a 
See.  also,  84  Ore.  p.  109a 

1 34.  Boleas*  of  dnmasM  for  lajur  to 

tke  persos. 

tft]  (App.  1906) 
Plaintiff,  his  wife,  and  minor  children  were 
injured  in  a  collision  with  a  street  car.  He 
and  bis  wife  executed  an  instrument  whereby, 
in  consideration  of  a  specified  sum  paid  bs  the 
company,  they  released  the  separate  claims 
arising  from  the  Injuries  received  by  them  and 
their  children,  and  signed  a  receipt  acknowl- 
edging the  payment  of  the  stipulated  sum. 
Held,  that  the  release  barred  an  action  bj 
plaintiBt  for  the  injuries  received  by  him,  in  the 
absence  of  a  showing  of  grounds  warranting  a 
rescieston  of  the  release,  Irrespective  of  the 
rights  of  the  wife  and  minor  children  to  repudi- 
ate it.— Hoeger  v.  Citsens*  St  B.  Co,  76  N. 
E.  328,  36  Ind.  App.  602. 

[b]  (App.  IMS) 

Where,  in  consideiatioa  of  wages  *^aring 
disability,"  neceasaiy  nurse  hire  and  doctor's 
bills  resultlttg  from  present  dlsatdlity,  and  em- 
ployment when  recovered,  plaintiff  released  de- 
fendant from  liability  tat  an  injury  sostaiDcd, 
which  consisted  of  a  bnAen  leg,  maUng  plabi- 
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tiff  a  cripple,  the  term  "dutinr  dliabUity"  was 
not  limited  to  the  time  that  a  nurse  and  doc- 
tor were  required.— American  Quarries  Co.  t. 
Lay,  78  N.  B.  608,  87  Ind.  App.  38& 

PoB  Gases  fboh  Other  States, 
See  42  Gent.  Dig.  Release,  i  82, 
See.  also,  84  Oyc  p.  1002. 

I  37.  OoreBAat  mot  to  >■•. 

[a]  A  corenant  not  to  eaa  one  ot  several  Joint 
obiiffors  does  not  release  the  others. — (Sap. 
18G8)  Aylesworth  t.  Brown,  81  Ind.  270; 
(1881)  Mnllendoie  t.  Werts,  75  Ind.  431,  39 
Am.  Rep.  165. 

Fob  Cases  fbou  Otheb  States, 

See  412  Gent.  Dig.  Belease,  H  68,  71. 
See,  also,  34  Gyc  pp.  1084,  1090;  not^  80 
Am.  St  Rep.  146. 

m.  PLBADINO,  BVIDEMCE,  TRIAI*, 
AHI>  BE  VIEW. 

i  44.  PleadiBS  mImwo  mm  dot——. 
Matters  of  fact  or  ooncloaions,  see  Pleading, 

Pleading  condnrions  of  law,  see  Pixadiro,  1  8. 

Fob  Cases  mm  Otheb  States, 

See  42  CfeNT.  DiG.  Release,  H  8&-89. 
See,  also,  84  Cyc  pp.  1004-1090. 

145.    HsoMsttr. 

M  (81IP.UK1} 

An  actloa  ttr  tiie  Joint  oUlgees  on  a  bond 
against  the  J<^t  ohllcors  will  not  he  dlsmlSMd 
upon  the  filing  by  one  ot  the  obUgees  of  a  mo- 
tion to  dismiss  as  to  himsell^  and  a  release  by 
Um  of  one  of  the  obUgon^  and  the  other  ob- 
ligors, to  STail  themseWes  thereof  most  set  np 
the  release  by  answer.— Wall  t.  Galvln,  80  Ind. 
447. 

Foa  Oases  fbou  Otheb  States, 
See  42  Cent.  Dig.  Release,  i  87. 
See,  also,  34  Cyc.  pp.  1004^1096. 

1 46.  ^—  Plea  or  answer  im  gemeral. 

W    (Sup.  1846) 

In  debt  on  a  writing  obligatory,  a  plea  of 
release  shonld  allege  that  the  release  was  under 
seal.— Qiiggs  t.  Yooihles,  7  BladiL  661. 

[b]    <8«p.  I860) 

In  pleading  a  release  in  writing,  the  release 
or  a  copy  of  it  should  be  filed. — Horier  t.  Ella- 
son,  14  Ind.  023. 

In  setting  ap  a  verbal  release,  the  pleader 
most  set  out  its  terms  and  consideration,  that 
the  court  may  Judge  ot  its  Talidlty.— Id. 

[o]  (Sap.  1877) 
To  a  complaint  for  services  rendered  by 
plaintiff  for  the  defendant  daring  plaintiff's  mi- 
nority, an  answer  averring  that  they  were  ren- 
dered while  defendant  was  plaintiff's  gaardian, 
and  that  defendant  folly  settled  with  plaintiff. 


receiving  his  receipt  In  fall,  and  was  discharged 
from  the  guardiaoabip  by  the  proper  court  on 
Sling  his  final  report,  which  was  approved  more 
than  three  years  before  suit  brooght  by  plain- 
tiff. Is  Insufficient  Id  the  absence  of  a  direct 
averment  that  such  settlement  embraced  the 
matter  In  ooutzoversy.— Tolles  t.  Bsard,  68  Ind. 
510. 

[d]  (8>p.  1886) 

An  answer,  settii^  np  a  release  of  the  claim 
sned  on  in  consideration  of  defendant's  agree- 
ment to  pay  his  other  creditors  a  certain  per 
cent,  of  their  claims,  and  to  hare  bis  bankrupt- 
cy proceedings  dismissed,  and  alleging  the  dis- 
missal of  the  bankruptcy  proceedings,  and  that 
he  settled  with  the  other  creditors,  Is  demarra- 
ble,  as  it  does  not  show  what  per  cent  was  to 
be  paid  to  the  other  creditors,  and  that  that  per 
cent  was  paid  thenL— Scott  t.  Scott,  105  Ind. 
684,  6  N.  D.  807. 

[e]  (Sap.  1890) 

In  an  action  against  the  acceptor  of  a  draft, 
an  answer  alleging  that  defendant  was  an  ac- 
commodation acceptor  and  that  the  payee  had 
released  him  from  liability,  without  alleging 
any  consideration  for  audi  release,  does  not  state 
a  good  defense.— Franklin  Bank  t.  Severln,  124 
Ind.  317,  24  N.  B.  977. 

[q    (Sap.  1908) 

An  answer  in  an  actl<n  against  a  railway 

company  for  injuries  to  a  street  car  conductor 
in  a  collision  with  his  car  at  a  grade'  crossing, 
whidi  alleges  that  the  accident  resnlted  from 
the  Joint  negligence  of  the  street  railway  com- 
pany and  the  steam  railway  company,  and  that 
plaintiff  for  a  valuable  consideration  released 
the  street  railway  company  from  liability,  and 
which  sets  forth  the  release,  which  recites  that 
plaintiff,  in  consideration  of  the  agreement  of 
the  street  railway  company  to  le-employ  him 
released  the  street  railway  company  from  all 
liability,  Is  sufficient  to  bar  the  action  as  against 
the  objection  that  It  fails  to  aver  a  claim  by 
plaintiff  for  damages  against  the  street  railway 
company  as  a  basis  for  the  release,  for  plaintiff 
by  retaining  the  conrideration  will  not  be  per- 
mitted to  show  that  he  had  no  claim  against 
the  street  railway  compai^.— Cleveland,  0.,  G. 
ft  St.  L.  By.  Oo.  T.  HilUgoss,  171  Ind.  417,  86 
N.  B.  486,  131  Am.  St  Rep.  2,'>8. 

An  answer  in  an  action  against  a  steam 
railway  company  for  injuries  to  a  street  car 
conductor  in  a  collision  with  his  car  at  a  grade 
crossing,  which  alleges  that  the  accident  result- 
ed from  the  joint  negligence  of  the  street  rail- 
way company  and  the  steam  railway  company, 
and  that  plaintiff  for  a  valuable  consideration 
released  the  street  railway  company  from  lia- 
bility and  which  sets  forth  the  release  which  re- 
cites that  plaintiff  in  consideration  of  the  agree- 
ment of  the  street  railway  company  to  re-em- 
ploy him  released  the  street  railway  company 
from  all  liability,  shows  at  least  the  semblance 
of  a  r^ht  of  action  in  favor  of  plaintiff  against 
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the  itreet  rallwar  companr,  and  ban  the  ac- 
tion as  flgaioBt  a  demurrer— Id. 

Fob  Cases  fsoh  Othbb  Staizs, 

Su  42  Cbitt.  Dig.  Releaie,  H  86,  88. 

{  49.  Plemdlnc  in  mToldmnoe  of  d«f  eiue. 

Necessity  for  TeriQcation.  see  PiuoiNO,  {  2Q1. 

Fob  Cases  nioii  Otuer  States, 

See  42  Cent.  Dio.  Release,  ff  90-92. 
See,  also.  34  Cyc.  p.  1097. 

{  51.         Mode  and  form  in  (eneral. 

To  an  action  of  debt  defeadant  pleaded  a 
release,  which  he  alleged  had  been  lost  and  de- 
Rtroyed  by  accident.  Plaintiff  replied  by  deny- 
ing this  averment,  and  protested  that  he  had 
not  released.  Held,  that  the  replication  was 
good  without  being  sworn  to.— Claifc  r.  Faulk- 
ner, 1  Blackf.  218. 

Foe  Cases  fboh  Otbeb  Rtates, 
See  42  Cent.  Dig.  Release,  i  91. 
See,  also,  34  Cyc.  p.  1097. 

1 52.  ^—  AllesatloBa  of  mlstrnke,  f mvd, 
dsMU,  or  otlMT  mattOM  ATiddlais 
veloaM. 

M     (Sop.  1ST9) 

Where  a  paragraph  of  answer  sets  up  a 
release,  and  a  reply  is  made  thereto  that  the 
release  was  given  without  consideration,  a  de- 
murrer to  such  reply  is  properly  overruled. — 
Harris  T.  Boone,  68  Ind.  300. 

£b]     (9ap.  1881) 

An  answer  to  a  suit  for  conversion,  that 
the  property  had  been  assigned  and  delivered  to 
defendants  in  the  lifetime  of  the  decedent,  and 
that  he  had  executed  releases  to  them,  is  not 
met  by  a  reply  that  the  releases  were  without 
consideration.— Gerard  t.  Jones,  78  Ind.  378. 

[c]  (Sap.  1883) 

In  an  action  on  a  note,  the  answer  alleged 
that  the  defendant,  being  insolvent  and  lai^ely 
Indebted  to  a  third  person,  had  delivered  to  such 
peraoQ  certain  bonds  which  were  sold  and  ap- 
plied on  the  indebtedness;  that  such  creditor 
bad  paid  the  plaintiff  a  certain  sum  in  full  sat- 
isfaction of  the  defendant's  liability  on  the  note 
sued  on;  and  that  plaintiff  therenpon  released 
the  defendant  from  all  liability.  Held,  that 
a  reply  alleging  that  such  release  was  obtain- 
ed by  fraudulent  representations,  by  reason  of 
which  there  was  a  failure  of  con^eration  for 
the  release,  was  good  against  demurrer.— Wells 
V.  Morrison,  91  Ind.  01. 

[d]  (Sup.  1S86) 

An  answer  set  up  a  releare  of  the  claim 
sued  lujou  in  consideration  of  defendant's  agree- 
ment to  pay  his  other  creditors  "a  certain  per 
cent."  of  their  claims,  and  to  have  his  bank- 
ruptcy proceedings,  then  pending,  dismissed,  and 
alleging  the  dismissal  of  the  bankruptcy  pro- 
ceedings, and  that  he  "settled  with"  the  other 
creditors.   Held,  that  a  reply  to  such  answer, 


setting  op  that  the  release  was  executed  i^oa 
defendant's  representations  that  it  was  ueccs* 
sary  in  order  to  procure  a  dismissal  of  the  bauk- 
mptcy  proceedings,  and  wltii  the  agreonent  that 
the  debt  ibonld  not  be  released,  is  a  sufficient 
reply  to  the  answer.— Scott  r.  Sootl^  105  Ind. 
584.  5  N.  B.  897. 

[c]     (Hop.  1895) 

A  reply  in  an  action  for  personal  Injorlet, 
alleging  that  a  release  set  up  by  defendant  wti 
without  consideration,  and  that  the  conaideratioB 
expressed  therein  c<HiBi8ted  of  moneys  voltui- 
tarily  allowed  by  defendant  to  plaintiff,  is  not  bad 
in  not  averring  a  return  of,  or  offer  to  return,  the 
moneys  coostitutins  such  consideration.— Stew- 
art V.  Chicago  *  B.  I.  B.  Co.,  141  Ind.  S3^  40 
N.  E.  67. 

[f]  (App.  1906) 

A  pleading  based  on  the  theory  that  as 
oral  agreement  releasing  a  street  car  company 
from  liability  for  injuries  received  in  a  coUisioa 
with  a  car  was  incorrectly  reduced  to  wtitiat 
by  the  company  and  signed  by  the  person  in- 
jured without  reading  it,  which  does  not  all^ 
any  mental  incapacity  oa  bis  part,  nor  aver  that 
the  contents  of  the  agreement  were  incorrectly 
read  to  blm,  nor  stato  any  excuse  for  his  not 
having  read  it  or  that  he  was  prevented  from 
doing  so.  fails  to  show  that  the  agreemeot'sbonM 
be  rescinded.— Hoeger  v.  Citizens*  St.  B.  O, 
76  N.  E.  328,  36  Ind.  App.  662. 

Where,  in  an  action  for  personal  InjarHS, 
the  answer  set  up  in  defense  a  release  executed 
by  plaintiff  and  others,  whereby  they  released 
their  claims  for  the  injuries  for  a  consideratioa 
paid,  a  reply  which  did  not  allege  that  eitiier 
of  the  parties  to  the  release  bad  rescinded  it, 
nor  show  any  ground  for  ito  rescission,  was  bad, 
—Id. 

[g]  (App.  1W6) 

The  exhibit  filed  with  an  answer  In  a  pe^ 
sonal  injury  action  was  a  copy  of  a  check  and 
a  voucher  showing  that  it  was  on  account  oC 
damages  and  reciting:  "The  indorsement  of 
this  voucher  by  the  payee  constitutes  a  release 
in  full."  The  reply  averred  that  the  plaistif 
did  not  enter  into  any  contract  or  indorse  the 
check  or  voucher,  or  authorise  any  one  to  do  w 
for  her.  Held,  that  the  agreement  relied  od  by 
defendant  could  not  become  effective  until  the 
check  and  voucher  were  indorsed  by  the  plain- 
tiff or  8<Hne  one  aathorized  by  her,  and  the  re- 
ply sufficiently  pleaded  that  that  was  not  doM 
as  against  a  demnrrer.- Indiana  Union  Tractioa 
Co.  T.  McKInney,  78  N.  E.  203,  89  Ind.  App. 
86. 

Fob  Cases  fboh  Otheb  States, 
See  42  Cent.  Dig.  Release,  1 92. 
See,  also,  34  Cyc  p.  1097. 

S  53.  Issues,  proof.  And  ToriAaoe. 

[a]    (Sup.  1857) 
Where,  in  an  action  by  a  surety  against 
the  principals  in  a  promissory  note,  to  recover 
money  paid  to  their  use,  one  of  the  defendants 
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pleads  a  release  by  the  surety,  a  telease  import- 
ing a  consideratioD  mast  be  set  forth. — Cameron 
T.  Warbritton,  9  lad.  351. 

[b]  (8«p.l8H) 

In  partition  by  the  diiklren  of  decedent's 
first  wife  BKainst  the  eecond  wife  and  her  chil- 
dren of  land  left  by  decedent,  an  intestate,  de- 
fendants answered  that  in  a  settlement  between 
plaintiffs  and  decedent  he  had  conveyed  to  them 
certain  lands  in  discharge  of  all  other  interest 
in  the  estate,  and  that  the  second  wife  had 
joined  In  the  conveyance  of  her  one-third  in- 
terest therein.  PlaintifiFs  replied,  admitting  the 
agreement  and  deed,  but  alleged  that  the  sec- 
ond  wife  bad  exercised  nndae  influence  orer 
decedent,  and  that  by  such  deed  they  received 
but  a  small  part  of  the  estate.  Held  to  present 
an  iiMue  which  should  be  determined  on  the 
evidpnce.— Brown  y.  Brown,  139  Ind.  653,  39 
N.  E.  152. 

[c]  (App.  1908) 

Defendant  pleaded  a  release  by  plaintiff,  to 
which  plaintiff  replied  by  a  plea  of  non  est 
factum,  claiming  that  he  had  never  executed  it 
No  Issue  was  raised  as  to  fraud  In  obtaining 
the  release,  or  that  it  was  voidable,  but  there 
was  a  sufficient  showing  as  to  considemtion. 
Held,  that  there  routd  be  no  issue  on  the  ques- 
tion of  ratification,  and  where  the  jury  found 
that  the  alleged  release  was  never  executed, 
failure  to  consider  any  ratlBcation  of  the  al- 
leged contract  of  release  in  instructions  given 
was  not  error. — Hammond,  W.  &  E.  C.  Elec- 
tric Ry.  Go.  V.  Antonia,  41  Ind.  App.  335,  83 
N.  E.  760. 

For  Cases  fboh  Otheb  States, 
See  42  Cent.  Dig.  Release,  {  93. 
See,  also.  84  Cyc  p.  1099. 

i  54.  Eridenoe. 

Fob  Cases  fboh  OrnER  States, 

See  42  Cent.  I>io.  Release,  SS  94-108. 
See,  also,  34  Cyc.  pp.  1099-1103. 

|S«.    Admlaslbllltr. 

Opinion  evidence,  see  Evidence,  {  471. 

Parol  or  extrinsic  evidence  to  show  nature  of 
consideration,  see  Evidence,  {  410. 

Parol  or  extrinsic  evidence  to  show  want  or  fail- 
ure of  crauideration,  see  Evidence,  f  432. 

Ca]  (App.UB2> 
In  an  action  on  a  promise  to  give  plain- 
tiff employment,  which,  with  a  payment  of  $100, 
formed  the  consideration  for  plaintifTs  release 
of  a  claim  for  personal  Injuries,  the  fact  that 
the  writt^  release  executed  by  him  recites 
only  the  money  consideration  does  not  prevent 
recovery  on  the  parol  contract  for  employment 
— PennsylTania  Co.  y.  Dolan,  6  Ind.  App.  109, 
32  N.  E.  802,  61  Am.  St  Bep.  289. 

FoK  Cases  from  Otheb  States, 

See  42  Cent.  Dig.  Release,  i|  101-1(^ 
See,  also,  34  Cyc.  p.  1101. 


RELEVANCY. 

Sc9  ■ 

Allegationa  In  pleading.   Pixadino,  |  22. 
Evidence— 

Criicinal  Law,  H  887-368. 
Evidence,  |i  99-117. 
Newly  discovered  evidence,  as  affecting  right 
to  new  trial.   New  Trial,  i  103. 

RELEVY. 

Property  taken  on  execution,  see  Execution, 
I  205. 

RELIANCE. 

Sec- 
Adverse  party  as  element  of  estoppel.  EaxoP- 

PEL,  8  55. 

False  pretenses  as  element  of  offense.  FALSE 

Pbettepises,  8  Si- 
Fraudulent  representation  as  element  of  fraud— 
Fbaud,  $8  19-23,  4(5,  56. 
Sales,  8  38. 
Promiae  of  pecuniary  aid  as  constituting  seduc- 
tion.   Seductiok,  8  5. 
Statements  of  seller  as  element  of  warranty. 
Sax.es,  I  262. 

RELICTION. 

See  Waters  and  Water  Courses,  f  93. 

RELIEF. 

See— 

Fquitt,  If  428-425,  427. 

Failure  to  file  claim  against  estate  of  decedent. 

Executors  and  Adiiinistbatoes,  |  233. 
Prayer  for,  in  pleading— 
Equity,  f  138. 

Fraudulent  Convetanoes,  |  2U3 
mortoaobs,  s  453. 
Pleading,  }  72. 

RELIEF  ASSOCIATION  OR  DEPART- 
MENT. 

See— 

Employ^,  effect  on  liability  of  employer  for 
death  of  employ^.   Death,  8  25. 
For  injury  to  employe.  Master  and  Serv- 
ant, 1 100; 

RELIGION. 

See— 

Communications  to  clergyman  as  privileged. 
Witnesses,  8  215. 

Constitutional  guaranty  of  religious  liberty. 
Constitutional  Law,  8  84. 

Exemption  of  property  used  for  religious  pur- 
poses from  general  taxation.  Taxation,  f 
244. 

Gifts  for  promotion  of  religion.   Charities,  |  13. 
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Scope-Note. 

[INCLUDES  bodies,  Incorporated  or  nDlncoiiMra'ted.  formed  for  porposes  of  religions 
worship,  Instructioii,  etc. 

[EXCLUDES  charitable  Bocletlea  (see  Charities),  and  matters  relating  to  corporatloos 
or  to  unincorporated  assoclatious  In  general  (see  Corporation»;  AMOciation*),  For  complete 
list  of  matters  excluded,  see  cross-references,  post] 


Analysis, 

§  1.  Nature  and  status  in  general. 

§  3.  Statutory  provisions. 

§  5.  Constitutions  and  rules. 

§   7.  Membership  in  general. 

§  9.  Officers  and  committees  of  church  or  society. 

§  10.  Powers  of  church  or  society  in  general. 

§  11.  Superior,  associated,  or  representative  bodies  and  officers. 

§  12.  Ecclesiastical  tribunals. 

§  14.  Judicial  supervision  in  general. 

§  15.  Property  and  funds. 

§18.  Title  and  rights  acquired,  and  control  and  use  of  property  or 

fund. 

§19.           Mortgage  or  pledge. 

§  20.           Sale  and  conveyance. 

§  21.    Diversion. 

§  23.           Effect  of  change  of  doctrine  or  discipline. 

§  23.           Effect  of  division  of  church  or  society. 

§  24.   Jurisdiction  of  courts  to  determine  rights  of  property, 

§  25.           Actions  to  determine  rights  to  property  and  funds. 

§  27.  Ministers. 

§  28.  Religious  services  and  ordinances. 
§  29.  Contracts  and  indebtedness. 
§  31.  Actions  by  or  against  societies. 
§  34.  Consolidation. 

Cross-References. 


Pee— 

Designation  in  wills.    W11.L8,  8  S17. 

Disturbance  of  public  worship.  DiSTUBBANCE 
OF  Public  Assehblaqb. 

ExempdoD  from  assessment  for  public  improve- 
ments. Municipal  Cobpobatioss,  § 
AM. 

From  general  taxation.   Taxation,  8  244. 
Gifts,  bequests,  and  devises  to  religious  bodies 

for  charitable  uses.  Chabities. 
Injuries  in  operation  of  railroad  to  buitding  used 

for  public  worship.   Bailboads,  8 


Privileged  communications  between  memben  of 
church.  Libel  and  Slandeb.  8  36. 
To  ministers.  Witnesses,  |  215. 

Subscriptions  to.   SuBSCRiFnona.  ff  S;  9;  IS, 

18,  21. 

Trusts  conferred  on  bishop.   Tbusts.  8  168. 

Use  of  schoolhonse  by  religious  orgsniiatioiu 
Schools  and  Scbool  Districts,  {  72. 

Vendor's  lien   on   property  in   possession  of 
bishop.    Vendob  and  Fubchaseb,  8  249. 


8  !•  Ma.tnra  uul  statu  Im  cemavAL 

U1    (App.  urn) 
Religions  socletleB  whose  tmstees  are  In- 
corporated present  a  threefold  aspect:  Firat, 


the  congregation,  who  nsually  meet  together  for 
the  purpose  of  religious  worship;  second,  the 
church,  strictly  so-called,  an  ecclesiastical  body 
composed  of  those  persons  entitled  to  full  cbuitk 
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privileges;  and,  third,  the  legal  corporate  body 
composed  of  the  board  of  tniatees,  each  of  them 
acting  separately.— Gray  v.  Good,  89  N.  E.  498. 

[b]  (Snp.mO) 

The  name  "PreabyteriaDism"  iadicates  pri- 
marily a  system  of  church  government  through 
chosen  representativeB,  contiisting  of  the  church 
session  as  the  governing  body  in  each  congre- 
gation, and  a  presbytery  coosistiog  of  all  the 
ministers,  in  number  not  less  than  five,  and  one 
ruiing  elder  from  eadi  congregation,  within  a 
certain  district,  and  a  synod  embracing  at  least 
three  presbyteries,  and  consisting  of  ministers 
and  ruling  elders  from  the  local  churches,  and 
the  General  Assembly,  which  is  a  representative 
body  composed  of  ministers  and  rating  elders 
selected  by  each  of  the  presbyteries,  and  the 
name  also  Indicates  a  doctrine  commonly  known 
as  "Calvinism."— Ramsey  t.  Hicks,  91  N.  E. 
344. 

For  Cases  fboh  Other  States, 

»EE  42  Cent.  Dig.  Relig.  Soc.  {  1. 
See.  also,  34  Cyc  pp.  1115-1121. 

1  3.   Stetntozy  pravlaloM. 

Laws  affecting  charter  of,  as  impairing  obliga- 
tion of  contract,  see  Cokstitijtional  La.w,  | 
125. 


Fob  Cases  from  Otheb  States, 
See  42  Cent.  Dig.  Kelig.  Soc. 
See,  also,  34  Cyc.  p.  IIIG. 


2.4. 


i  5.  OomstltntioBJi  and  ralu. 
ta]  (Bap.  1866) 
A  religions  society  has  a  right  to  prescribe 
snch  rules  as  they  may  think  proper  for  pre- 
serving order,  when  met  for  public  worship,  and 
may  use  necessary  force  to  remove  a  person 
willfully  violating  such  rules.— McLain  v.  Mat- 
lock, 7  Ind.  526,  66  Am.  Dec.  746. 

[b]    (Sup.  1891) 

In  determining  whether  an  amendment  of 
a  church  constitution  received  the  votes  of  two- 
thirds  of  the  members,  the  number  of  votes  cast 
at  the  election,  and  not  the  number  of  members 
in  the  church,  is  to  be  considered  as  constitut- 
ing the  legal  voters  of  the  church. — Lamb  v. 
Cain,  129  Ind.  4S0,  29  N.  E.  13.  14  L.  R.  A. 
51& 


Fob  Cases  fboh  Otheb  States, 
See  42  Cent.  Diq.  Kelig.  Soc. 
See,  also,  34  Cyc.  p.  1119. 


15,  10. 


I  7.   Membership  Im  senavAl. 

[a]  (Sap.  1891) 
The  general  conference  of  a  church  ap- 
pointed a  commission  to  amend  the  church  con- 
stitution, and  to  revise  the  confession  of  faith, 
and  directed  that  the  report  of  such  commis- 
sion be  submitted  to  the  people  of  the  church, 
and,  if  the  result  showed  that  two-thirds  of  the 
number  of  votes  cast  were  given  for  the  approv- 
al of  the  proposed  constitution  and  revisioD, 


that  the  bishop  publish  such  result  in  the  of- 
ficial orgads  of  the  church ;  whereupon  the  con- 
stitution and  confession  of  faith  so  adopted 
should  become  the  organic  law  and  fundamental 
belief  of  the  church.  These  directions  were  fol- 
lowed, and  the  amended  constitution  and  re- 
vised  confession  were  declared  adopted  by  the 
next  generni  conference,  as  having  received  the 
necessary  two-thirds  vote.  Held,  that  those  who 
adhere  to  the  amended  constitution  and  revised 
confession  of  faith  constitute  the  church,  and 
those  who  refuse  to  do  so  must  be  regarded  as 
seceders.— Lamb  v.  Cain,  129  Ind.  486,  29  N. 
E.  13. 14  L.  R.  A.  Sia 

[bl    (9np.  1SS8) 

The  federal  Constitntion  fort)IddinK  Con- 
gress to  make  any  law  respecting  an  establish- 
ment of  religion  or  prohibiting  the  free  exercise 
thereof,  and  the  state  constitution  declaring  the 
freedom  of  all  men  to  worship  God  according 
to  the  dictates  of  thdr  own  consciences,  do  not 
give  a  church  member  the  right  to  r^ndiate  the 
faith  and  doctrine  on  which  the  chnrch  was 
founded,  and  at  the  same  time  Insist  on  his 
right  to  exnt^se  and  enjoy  the  benefits  and  priv- 
ileges of  a  member  of  such  church,  contrary  to 
the  rules  and  laws  on  which  the  church  is  es- 
tablished.—Smith  V.  Pedigo,  145  Ind.  3(tl,  ;13  N. 
B.  777,  44  N.  E.  363,  10  L.  R.  A.  433,  32  L. 
R.  A.  83a 

[e]  (App.  1908) 
Adherence  to  the  doctrines  of  a  religious 
corporation,  of  which  morality  is  always  one, 
is  a  condition  of  membership.— Yanthis  v. 
Kemp,  43  Ind.  App.  203,  85  N.  B.  976,  80  N. 
E.  451. 

Fob  Cases  fboh  Otbeb  States, 

See  42  Cent.  Dig.  Relig.  Soc.  SS  18-31. 
See,  also,  34  Cyc.  pp.  1121-1126;  note.  69 

L.  R.  A.  255;   note,  50  Am.  Rep.  313; 

note,  109  Am.  St.  Rep.  372. 

§  9.   Offloera  and  oommlttees  of  ohvrch 
or  soeiety. 

Parol  evidence  of  election  of  trustees,  see  Cbim- 

inal  Imw,  S  400. 
ICelevancy  of  evidence  to  show  who  is  trustee, 

see  Evidence,  |  103. 

[a]  (Snp.  1878) 

Under  1  Rev.  St  1870.  p.  838,  |  9,  relating 
to  societies  and  lodges,  and  providing  that  trus- 
tees thereof  shall  be  deemed  a  body  politic  and 
corporate,  under  such  name  and  style  as  the 
society  mny  elect,  the  trustees  of  a  church  are 
the  corporation.— Board  of  Trustees  of  Metho- 
dist Episcopal  Church  of  Kendallville  t.  Shuize, 
01  Ind.  511. 

[b]  (Sup.  18S4) 

As  the  power  of  church  trustees  to  contract 
is  dependent  on  Rev.  St.  18S1,  g  3824,  evidence 
of  a  cuiitom  of  a  particular  church  that  they 
could  not  make  a  certain  contract  is  not  ad- 
missible in  a  suit  against  them.— McCrary  v. 
McFarland,  93  Ind.  408. 


TU>  IH(«at  is  compiled  on  tlie  Key-Komber  SystoBi.  For  ozpluubtion,  soo  vaffo  ill. 
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iMxd  was  conveyed  to  certain  persons  as 
truBtoes,  to  be  used  as  a  cemetery  for  a  cbarch 
congreffatioQ.  Two  years  later  a  spedal  act 
waa  pawed,  at  the  instance  of  tlie  trustees  and 
the  charch.  Incorporatine  the  trustees,  and  au- 
thorising them  to  provide  for  the  elpction  of 
their  succeasors.  The  trustees  prortded  by  a 
by-law  that  their  successors  should  be  elected 
by  the  trustees  of  the  church,  and  they  were  so 
elected  for  many  years.  Hdd,  that  the  church 
could  not  claim  that  the  trustees  of  the  ceme- 
tery had  no  authority  to  elect  their  succeaaors.— 
Wall  Street  Methodist  Kpi&copal  Church  t. 
JohuKon,  140  iDd.  445.  SO  X.  E.  251. 

Fob  Cases  raoH  Other  States, 

See  42  Cent.  Dig.  Relis.  Soc.  H  47-74. 
»ee,  also,  34  Cye.  pp.  1131-1136. 

S  10.  Powers  at  ehuefc  me  soeletr  i&  sen- 
eraL 

[a]  (Sap.  1896) 
A  rule  of  decorum  of  a  Baptist  church, 
authorizing  a  majority  of  the  members  to  deter- 
mine all  questions  coming  Itefore  the  church 
except  the  reception  of  church  members,  which 
shall  be  unanimous,  does  not  give  the  majority 
a  right  to  change  the  faith  of  the  church, 
against  the  objection  or  protest  of  the  mhiority. 
—Smith  V.  Pedigo,  145  Ind.  301,  33  N.  E.  777, 
44  N.  B.  3G3,  19  L.  R.  A.  433.  32  L.  R.  A. 
S3a 

For  Cases  fsou  OntER  States, 

See  42  Cent.  Dig.  Relig.  Soc.  fiS  75-7S. 
See,  also,  34  Cyc.  pp.  1138,  1139. 

111.  Svpnlov,  aasoelated.  or  representa- 

tive  bodies  amd  o&oers. 
[•1  (Sap.  UOl) 
The  supreme  tribunal  ot  a  religious  denom- 
ination will  be  enjoined  from  expelling  a  mem- 
ber of  a  local  congregation  for  alleged  spiritual 
offenses,  when  It  appears  that  such  tribunal  has 
not  been  organized  in  conformity  with  an  or- 
ganic law  of  the  church.— Hatfield  t.  De  Long, 
59  N.  E.  4S3,  156  Ind.  207,  U  K  B.  A.  751, 
83  Am.  St.  Rep.  194. 

Fob  Casks  nou  Otheb  States, 

See  42  Cent.  Dig.  Relig.  Soc.  H  80-8G. 
See,  also,  34  Cyc  pp.  1140-1142 ;  note,  32 
L.  B.  A.  02. 

1 12.  Eeoleaastloal  tribixnals. 

[a]  Where  a  civil  right  depends  on  some  mat- 
ter pertaining  to  ecclesiastical  affairs,  the  civil 
tribunal  tries  the  civil  right  and  nothing  more, 
taking  the  ecclesiastical  decisions,  out  of  which 
the  civil  right  has  arisen,  as  it  finds  them,  and 
accepting  those  decisions  as  matters  adjudicat- 
ed by  another  jurisdiction. — (Sup.  1883)  White 
lack  Quarterly  Meeting  of  Friends  by  Hadley 
r.  White  lick  Quarterly  Meeting  of  Friends  by 
Mendenhall,  89  Ind.  13G;  (1801)  Lamb  v.  Cain, 
20  N.  D.  13,  129  Ind.  4SG,  14  h.  R.  A.  618. 


[b]  (Sap.  US3) 

The  civil  courts  act  on  the  theory  that  the 
ecclesiastical  courta  are  the  beat  judges  of  mere- 
ly ecclesiastical  questiona,  and  of  all  matten 
which  concern  the  doctrines  and  discipline  ot 
the  respective  religions  denominations  to  wUcb 
they  belong.— White  Lick  Quarterly  Mfiet!i«  ot 
Friends  by  Iladley  t.  White  lAA  Quarterly 
Meeting  of  Friends  by  Mendenhall,  89  Ind.  13U. 

When  a  person  becomes  a  member  of  a 
church,  he  becomes  so  on  the  condition  of  sob- 
mission  to  its  ecclesiastical  jnrisdiction.  ami. 
however  ranch  he  may  be  dissatisfied  with  th« 
exercise  of  that  jurisdiction,  he  has  no  rieht  to 
invoke  the  supervisoiy  power  of  a  civil  court 
BO  long  as  none  of  bis  civil  rights  are  invaded. 
—Id. 

[c]  (Sup.  1884) 

No  action  lies  by  a  Catholic  priest  agaiost 
his  bishop  for  removing  him  from  his  office.— 
O'Donovan  v.  Chatard,  97  Ind.  421,  4&  A& 
Rep.  462. 

[d]  (Sup.  1891) 

The  general  conference  of  a  chnrch  sppoinb 
ed  a  commission  to  amend  the  church  oonstito- 
tioQ,  and  to  revise  the  confession  of  faith,  and 
directed  that  the  report  of^such  commlfsion  bf 
i^ubmitted  to  the  people  of  the  church,  and,  ft 
the  result  showed  that  two-thirds  of  the  naia- 
ber  of  votes  cast  were  given  for  the  spprovsl 
of  the  proposed  constitution  and  revision,  that 
the  bishop  publish  such  result  in  the  official  o^ 
gans  of  the  church;  whereupon  the  constitution 
and  confession  of  faith  so  adopted  shonld  be- 
come the  organic  law  and  fundamental  belief  of 
the  church.  These  directions  were  followrf, 
and  the  amended  constitution  and  revised  con- 
fession were  declared  adopted  by  the  next  gen- 
eral conference,  as  having  received  the  neces- 
sary two-thirds  vote.  Beld,  that  the  question 
was  for  the  chnrch  authorities  alone,  wbethfr 
such  action  conflicted  with  those  provisions  of 
the  former  constitution  forbidding  any  cbaase 
whatever  in  the  confession  of  faith,  and  permit- 
ting alterations  of  the  constitution  only  on  re- 
quest of  two-thirds  of  the  whole  church,  but 
giving  no  directions  as  to  the  time  and  mauoer 
of  making  such  requests ;  and  the  civil  coarts, 
having  no  ecclesiastical  jurisdiction,  cannot 
question  the  decision  of  the  general  conference. 
-Lamb  v.  Cain,  129  Ind.  486,  29  N.  BL  13, 14 
L.  R.  A.  518. 

W     (App.  1903) 

Under  the  constitution  of  a  chnrdi  provid- 
ing that  no  one  who  participated  in  the  trial  by 
which  a  local  society  expelled  a  member  shall 
sit  as  a  member  of  the  appellate  tribunal,  a 
member  ot  the  local  society  who  attended 
throughout  the  trial  but  abstained  from  voting 
because  she  did  not  want  to  vote,  and  a  member 
who  was  present  at  the  meeting,  thongh  not 
at  the  commencement  thereof,  and  merely  beld 
up  his  hand  in  response  to  a  request  by  the  ex- 
pelled member  for  all  persons  who  did  not  vote 
to  indicate  it,  are  ineligible  for  the  appeliaW 
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tribonaL—natfield  t.  De  TxDg,  67  N.  E.  561,  81 
Ind.  App.  ^0. 

[Q   (Sap.  1906) 

The  memben  of  a  charch  having^  divided 
into  two  factions  on  accoant  of  a  difference  in 
reliKi'oua  belief  and  faith,  each  claiming  that  its 
faith  Is  that  on  which  the  church  was  founded, 
the  action  of  the  majority  fitction,  in  decidioR 
In  its  own  favor  and  expelling  the  membprs  of 
the  other  faction,  is  not  conclusive;  but,  if  such 
majority  faction  had  in  fact  departed  from  the 
faith,  its  action  was  not  that  of  the  church, 
but  was  nugatory.— Smith  v.  Pedigo,  145  Ind. 
ail.  33  N.  E.  777,  44  N.  E.  363,  19  L.  R.  A. 
433,  32  L.  R.  A.  83a 

Thongh  an  association  of  Baptist  cbnrch- 
pf»  has  nothing  bnt  advisory  powers  in  mat- 
ters relating  to  an  indivldnal  chnrch,  yet, 
where  both  factions  submit  their  claim  to  it  on 
their  own  statement  and  version  of  the  contro- 
versy. Becking  its  recognition,  the  decision  of 
the  association  Is  entitled  to  very  great  weight 
as  to  which  faction  is  the  nnl  and  true 
church;  and,  while  not  conclusive  on  courts, 
its  decision,  composed,  as  it  is,  of  dele- 
gates from  all  the  churches  in  the  association, 
a  majority  of  whom  In  council  have  decided  the 
same  way,  would  be  a  safer  guide  for  dvil 
courts  on  questions  of  religions  doctrine,  faith, 
and  practice  than  any  judgment  such  courts 
might  form  contrary  thereto. — Id. 

[g]    (Sop.  MIO) 

The  validity  of  the  union  or  merger  of 
two  churches  is  an  ecclesiastical  question  ov^r 
which  civil  courts  have  no  jurisdiction,  though 
control  of  particular  property  devoted  to  church 
use  will  pass  as  an  incident  to  determination 
of  the  question,  where  a  church  judicatory  has 
tteen  provided  for  the  settlement  of  such  dis- 
putes.—Rameey  V.  Hicks,  82  N.  E.  164,  denying 
rehearing  91  N.  B.  S44. 

Ot}    (S«p.  1910) 

Where  church  judicatories  proceed  palpably 
without  jurisdiction,  and  their  action  is  clearly 
ultra  vires,  neither  the  church  membership  nor 
the  civil  courts  should  respect  their  decisions, 
but  when  the  matter  in  controversy  is  purely  of 
ecclesiastical  cognizance,  and  the  church  tribu- 
nal proceeds  in  manifest  good  faith  under  color 
ot  authority,  its  decision  on  the  question  of  its 
own  jurisdiction  aa  well  as  on  subsidiary  ques- 
tions is  binding  on  the  civil  courts. — Ramsey  v. 
Hicks,  81  N.  E.  344,  rehearing  denied  02  N.  E. 
164. 

It  is  the  exclusive  province  of  religions  tri- 
bunals, when  considering  only  ecclesiastical  in- 
terests and  questions,  to  construe  their  own 
statutes  and  ordinances,  and  to  determine  for 
themselves  the  regularity  and  validity  of  their 
proceedings,  and  it  does  not  concern  the  civil 
authorities  whether  one  accused  of  a  spiritual 
offense  is  tried  by  an  unconstitutional  tribunal, 
or  Is  denied  merely  religious  rights  without  trial 
or  without  cause,  since  oivil  courts  have  no  ec- 
clesiastical jurisdiction.— Id. 


The  constitution  of  the  Cumberland  Pres- 
byterian Church,  making  the  General  Assembly 
the  highest  court  of  the  charch,  with  power  to 
decide  all  appeals  respecting  doctrine  and  dis- 
cipline, and  to  receive  under  its  joriadictlon  oth- 
er eccledastical  bodies  whose  organisation  Is 
conformed  to  the  doctrine  and  order  of  the 
church,  etc.,  confers  on  the  General  Assembly 
authority  to  decide  all  controversies  respecting 
doctrine  and  discipline,  and  to  decide  that  the 
Confession  of  Faith  of  the  Presbyterian  Church 
in  the  United  States,  as  revised  in  1903,  is  In 
substantial  accord  with  its  own  doctrines,  and 
such  decision  is  binding  on  the  membership  of 
the  church  and  on  the  civil  courts. — Id. 

A  minority  of  a  religions  denomination  dis- 
senting from  the  official  judgment  of  the  high- 
est church  tribunal  ot  the  denomination,  in 
which  action,  though  protesting,  they  participat- 
ed, is  bound  by  the  action  unless  it  ia  clearly 
unconstitutional  and  ultra  vires. — Id. 

Fob  Cases  from  Otheb  States, 

See  42  Crkt.  Dig.  Relig.  Soc.  fS  87-98. 
Sec,  also,  34  C>-c.  pp.  1182-1180;  notes,  10 
L.  R.  A.  801,  49  L.  B.  A.  384. 

S  14.  Jttdilcial  raperrlalom  1a  cemeral. 

Jurisdiction  of  courts  to  determine  rights  to 
property  and  funds,  see  post,  |  24. 

[a]  (8«p,i«7l) 

Over  a  church  organization  as  anch  tbe  le- 
gal tribunals  do  not  have  or  profess  to  have  any 
jurisdiction  whatever,  except  to  protect  the  oivil 
rights  of  all,  and  to  preserve  tbe  public  peace. 
All  questions  relating  to  the  faith  and  practice 
of  the  church  and  its  members  belong  to  the 
church  judicatures  to  which  such  members  have 
voluntarily  subjected  themselves.  But  the  civil 
courts  will  interfere  with  churches  and  reli- 
gious associations,  and  determine  upon  ques- 
tions of  faith  and  practice  of  a  church,  where 
rights  of  property  and  civil  rights  are  involved. 
—Grimes'  Ex'rs  v.  Harmon,  35  Ind.  198,  8  Am. 
Rep.  680. 

[b]  (Sop.  1908) 

Civil  courts  have  no  jurisdiction  of  and 
will  not  pass  upon  such  ecclesiastical  matters 
as  expulsion  from  church  membership,  where 
no  dvil  or  temporal  rights  are  involved,  and  no 
valuable  right,  such  as  la  required  to  give  secn- 
lar  courts  jurisdiction  to  supervise  and  control 
church  tribunals  In  such  matters,  is  involved  In 
mere  church  membership;  hence  mandamus  will 
not  lie  to  require  the  appointment  of  arbiters 
to  determine  a  relator's  right  to  reinstatement 
as  a  member  of  a  church  notwithstanding  the 
petition  alleges  that  relator's  right,  aa  a  member 
of  the  coi^r^ation  and  church,  is  valuable.— 
State  ex  rel.  Hatfield  v.  Cummins,  171  Ind. 
112.  80  N.  B.  359. 

[c]  (App.  1908) 

Civil  courts  cannot  determine  questions  of 
a  purely  ecclesiastical  nature,  and  all  such  con- 
troversies should  be  settled,  as  far  as  possible. 
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by  the  orgaoisatioQS  themselres,  thougli,  when 
such  questioos  become  facts  on  which  property 
rights  depend,  the  civil  courts  may  decide  them. 
— Yanthis  t.  Kemp.  43  lod.  App.  203,  85  N.  E. 
976^  86  N.  E.  4R1. 

Fob  Cases  fbom  Otheb  States, 

See  42  Cent.  Dig.  Reliji.  Soc.  §S  100-102. 
See.  alKo,  34  Cyc.  pp.  1182-1190;   oote,  4 
L.  R.  A.  (N.  S.)  1154;  notes,  68  Am.  St 
Rep.  864,  100  Am.  Si  Rep.  734. 

{15.  Property  smd  funds. 

Condition  subsequent  in  deed  to,  see  Deeds,  f 

353. 

Construction  of  deed  to,  as  conveying  fee  simple, 

see  Deeds,  {  124. 
Estoppel  of  grantors  to  recover  property  of,  see 

Estoppel,  {  55. 

For  Casks  from  Otheb  States, 

See  42  Cent.  Dio.  Relig.  Soc.  H  103-167. 
See,  also.  34  Cyc.  pp.  114&-1174 ;  note,  1» 
L.  R.  A.  202. 

i  18.    Tl«le  and  rlcltts  aeqiilred,  and 

control  mad  vao  of  propertj  or 
fund. 

[a]  (Sap.  1S7I) 

A  conveyance  of  a  lot  to  a  person  named 
for  the  use  of  the  Catholic  coneregation  of  the 
city  oE  Aurora,  called  "St.  Mary's."  to  have 
and  to  hold  said  premictos,  etc.,  for  the  use  of 
said  coDj;regation  or  their  aHRigns  forever,  con- 
veys an  indefensihle  titli-  in  fee  simple. — Scbip- 
per  V.  St.  Palais,  37  lod.  505. 

[b]  (App.  190S) 

The  property  of  a  church  is  held  in  trust 
Cor  the  promulgation  of  the  doctrines  thereof, 
and  the  title  to  the  church  property  is  In  the 
part  of  the  congregation  which  is  acting  in  har> 
mony  with  its  laws  and  principles,  and  a  ma* 
jority  cannot  ratify  acts  violative  of  the  adopt- 
ed faith  of  the  chuEch.— Yanthis  v.  Kemp,  43 
Ind.  App.  203,  S5  N.  E.  076,  80  N.  E.  451. 

For  Cases  fbou  Otheb  States, 

«e&  42  Cent.  Dig.  Relig.  Soc.  |i  111-129. 
See,  also,  34  Cyc.  p.  1158. 

MO.  ^—  llortsns"  pledso. 

Want  of  title  as  defense  to  action  of  foreclosure, 
see  Mobtqaoes,  S  415. 

Ul     (9ap>  18TS) 

Under  1  Rev.  St.  1876,  p.  839,  S  13,  relat- 
ing to  societies  and  lodges,  and  providing  that 
trustees  thereof,  to  more  effectually  carry  out 
the  object  of  their  trust,  may  sell,  loan,  or  oth- 
erwise diaixtse  of  their  corporate  property,  etc., 
a  mortgage  executed  by  the  trustees  of  a  church 
is  not  void  for  want  of  power  to  execute  it, — 
Board  of  Trustees  of  Methodist  Episcopal 
Church  of  Kendallville  v.  Shulze,  61  Ind.  511. 

Fob  Cases  fbom  Otueb  States, 

See  42  Cent.  Dia.  Relig.  Soc.  §§  130-14,^ 
See,  also,  34  Cyc.  pp.  1160-1163. 


{  20.         Snie  amd  eonv^amM. 

[a]  (Sup.  UB2} 

A  church,  claiming  title  to  property  under 
a  contract  of  sale  by  a  presbytery  instead  of  by 
the  local  church,  but  which  falls  to  make  pay- 
ment, so  that  the  contract  is  treated  as  at  an 
end  by  the  seller,  cannot  set  up  as  a  defense 
against  a  subsequent  purchaser  from  the  pr»- 
bytery  its  lack  <^  authority  to  convey  the  prop- 
erty.—Reese  T.  Caffee,  32  N.  E.  720,  133  Ind. 
14. 

Fob  Cases  from  Other  States, 

See  42  Cent.  Dig.  Rclijr.  Soc.  tf  130-143. 
See,  also,  34  Cyc.  pp.  1160-1163;   note,  2 
L.  R.  A.  (S.  S.)  828. 

S  21.  —  DiTorsloB. 

[8]  (8BP.1S08) 
Land  was  granted  to  the  use  of  trustees  of 
a  diurch,  in  consideration  of  the  respect  which 
the  grantor  had  for  Christianity,  and  in  further 
consideration  that  the  church  might  hare  a 
suitable  place  for  the  erection  of  a  building,  <m 
the  condition  that  a  church  should  be  erected  on 
the  land  witlun  a  reasonable  time,  and  forever 
thereafter  be  used  as  a  house  of  worship. 
Held,  that  the  members  of  tlie  church  could 
maintain  an  action  to  set  aside  a  transfer  of  the 
property  for  secular  purposes.— Scott  r.  Stipe, 
12  Ind.  74. 

[b]  (Sup.  mo) 

A  deed  conveying  for  a  substantial  money 
consideration  land  to  the  trustees  of  a  congrc' 
gation  of  a  religious  denomination,  without  con- 
dition or  limitation,  docs  not  create  any  tnsi. 
express  or  implied,  and  the  property  may  be 
diverted  lo  a  united  church  formed  by  a  union 
between  the  religions  denomination  and  another 
denomination.— Ramsey  t.  Hicks,  91  N.  E.  314. 

Fob  Cases  from  Otheb  States, 

See  42  Cent.  Dig.  Relig.  Soc.  SS  144,  1«. 
See,  also,  34  Cyc.  pp.  1164-1166. 

S  22.  —  Effect  of  eluivo  of  dootrlsa  or 

discipline. 

The  articles  of  faith  of  a  Baptist  cbnrch 
declared  a  belief  that  Aatun's  posterity  have 
neither  will  nor  power  to  save  themselves  from 
their  tempted  and  sinful  state  by  their  sbiUty 
which  they  possess  by  nature;  that  sinners  are 
justified  by  the  righteousness  of  God.  wiuch  ii 
In  .Tpshs  Christ,  Imputed  to  them  by  divine  and 
supernatural  operation  of  the  spirit  of  God;  and 
that  they  are  kept  by  the  power  of  God  thronftb 
faith  unto  salvation.  The  articles  further  de- 
clared a  belief  "In  the  election  of  grace  aocord- 
iim  as  He  has  chosen  us  in  Him  before  the  foun- 
dation of  the  world  that  we  should  be  holy  and 
without  blame  before  Him,  in  love,  having  pre- 
destinated us  to  the  adoption  of  children  by 
Jesus  Christ,  to  crown  us  according  to  the  good 
pleasure  of  His  will."  Held,  on  a  subsequent 
division  of  the  church  into  factions,  that  the  be- 
lief of  the  minority  faction  that  God  had  the 
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power  to  Christianize  Blnners  withont  the  aid 
of  the  Gospels  or  by  any  other  means,  such  as 
preaching,  etc.,  was  the  original  belief  and  faith 
of  the  charch  as  defined  by  the  articles,  and 
that  the  belief  of  the  majority  faction  in  the 
necessity  of  "means"  for  that  purpose,  such  as 
the  miuistry  and  the  Gospel,  was  a  departure 
from  the  true  fairh.— Smith  v.  Pedigo,  14u  Ind. 
•Ml,  33  N.  E.  777,  44  N.  E.  303,  19  L.  R.  A. 
433,  32  L.  It.  A.  S38. 

Where  property  is  oonyeyed  to  tmstees 
for  the  use  of  a  church  havlns  a  well-knovn 
and  established  doctrine,  faith,  and  practice,  a 
majority  of  the  members  lias  not  the  power,  by 
reason  of  a  chance  of  religions  yiews,  to  carry 
the  piopettj  thaa  dedicated  to  a  Dew  and  differ- 
ent doctrine.— Id. 

For  Cases  from  Othee  States, 

See  42  Cent.  Dig.  Itelig.  Soc.  S  146. 
See,  also,  34  Cyc.  p.  11G4. 

S  23.         Effeot  «tf  dlvlaion  of  ehweh  ov 
■oeiety. 

[a]  (Sop.  18S3) 

A  legacy  to  a  designated  church  or  ecclesl- 
aittical  organization,  and  claimed  by  each  of 
two  bodies  lieariag  the  name,  one  of  which  had 
seceded  from  the  original  organization,  must 
be  deemed  to  belong  to  the  body  remaiuiuK  in 
the  meeting  house  after  the  withdrawing  mem- 
bers  left  it,  especially  where  euch  body  has 
been  since  continuously  recognized  by  the  year- 
ly  meeting  as  the  true  organization. — White 
Lick  Quarterly  Meeting  of  Friends  by  Iladley 
T.  White  Uck  Quarterly  Meeting  of  Friends  by 
Mendenhall,  89  Ind.  136. 

The  title  to  the  property  of  a  divided 
church  is  in  that  part  of  the  oiganization  which 
is  acting  In  harmony  with  Its  own  law ;  and  the 
ecclesiastical  laws,  usages,  customs,  principles, 
and  practices  wiilcb  were  accepted  and  adopted 
by  the  cbnrch  before  the  dlylslon  took  place 
constitute  the  standard  for  determining  which 
of  the  contesting  parties  is  in  the  rIghL— Id. 

[b]  (Sap.  IfflS) 

The  majority  of  a  church  cannot,  having 
abandoned  the  r^Igloua  faith  on  which  it  waa 
founded,  hold  the  church  property  against  the 
minority  adhering  to  such  faith.— Smith  t.  Pedl- 
go.  145  Ind.  361.  33  N.  E.  777,  44  N.  E.  3C3, 
19  L.  B.  A.  433.  32  L  R.  A.  838. 

The  tact  that  the  majority  faction  of  a 
divided  religious  society  has  forcibly  excludod 
the  minority  from  the  charch  building,  and  that 
the  minority  then  organized  separately,  and 
hdd  church  seryices.  claiming  to  be  the  true 
diurch,  does  not  d^nrivo  the  minority  of  any 
rights  In  the  drarch  property.— Id, 

[e]    (App.  1M9) 

If  a  majority  of  a  Presbyterian  congrega- 
Hon  refuse  to  obey  the  rules  of  the  presbytery 
over  It,  it  would  be  in  a  state  of  rebellion 
against  lawfully  conatitnted  authority,  and,  if 
expelled  from  the  body  of  the  church  and  a 


minority  were  willing  to  eubmit  to  the  presby- 
tery's authority,  such  minority  would  be  recog- 
nized by  the  civil  authorities  as  the  true  con- 
gregation, with  the  right  to  hold  and  use  church 
property.— Ramsey  t.  Hichs.  87  N.  B.  1091. 

.  Property  conveyed  to  trustees  for  the  use 
of  a  diurch  by  Its  denominational  name  creates 
a  trust  for  the  promulgation  of  the  tenets  and 
doctrines  of  that  denomination,  so  that,  on  the 
congr^atitm  becoming  divided,  the  title  Is  in 
that  part  which  is  acting  In  harmony  with  the 
denomlnatlmal  laws,  usages,  customs,  and.prin- 
ciples. — Id. 

Fob  Cases  fbom  Other  States. 

Sbb  42  Cent.  Dig.  Relig.  Soc.  SS  147-1S3. 
See,  also.  34  Cyc.  pp.  1167-1169. 

3  24'.           Jnrladiotioii  of  courts  to  deter- 
mine riehts  of  property. 

[b]    (Sap.  1858) 

Land  was  granted  to  the  use  of  trustees 
of  a  church  in  consideration  of  the  respect 
which  the  grantor  had  for  Christianity  and  in 
further  consideration  that  the  church  might 
have  a  suitable  place  for  the  erection  of  a 
building,  on  the  condition  that  a  church  should 
be  erected  on  the  land  within  a  reasonable 
time,  and  forever  thereafter  be  used  as  a  house 
of  worship.  fCcW,  that  the  members  of  the 
church  could  enjoin  a  transfer  of  the  property 
for  secular  purposes.— Scott  T.  Stipe,  12  Ind. 
74. 

[b]  rSnp.  1864) 

Where  a  lot  is  conveyed  to  trustees  of  a  re- 
ligious society,  for  the  use  of  such  society,  ac- 
cording to  the  disdpline,  and  the  society  erect 
a  church  building  thereon,  and  the  trustees 
lease  the  basement  thereof,  which  was  made  for 
a  prayer  room,  to  a  teacher  of  a  common  day 
school,  with  leave  to  him  to  change  the  Internal 
arrangements  of  the  room  to  adapt  it  to  his 
business,  such  trustees  may  be  enjoined,  on  the 
application  of  members  of  the  society,  from  such 
leasing.— Perry  v.  McEwen,  22  Ind.  440. 

[c]  (Sap.  1882) 

The  decision  by  the  presbytery  of  the  Pres- 
byterian (.liurcb  that  certain  members  of  a 
local  church  have  seceded,  and  that  therefore 
the  church  property  belongs  to  those  remaining, 
though  a  minority,  is  binding  upon  the  dvil 
courts.— Uaff  T.  Ureer,  88  Ind.  122,  43  Am. 
Rep.  449. 

[d]  (Sap.  1891) 

Where  a  trust  is  created  for  the  benefit  of 
a  diurch,  for  as  long  as  worship  may  be  held 
according  to  the  rules  and  discipline  from  time 
to  time  adopted  by  the  church  at  large  at  their 
general  conferences,  and  afterwards  the  church's 
confession  of  faith  is  revised  by  order  of  a 
general  confereni^e,  and  the  court  is  unable  to 
discover  any  antagonism  between  the  revised 
confession  and  that  in  use  at  the  time  of  the 
creation  of  the  trust,  the  courts  cannot  inter- 
fere on  'the  ground  that  the  trust  is  being  used 
for  purposes  other  than  those  designated  in  the 
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trust  deed.— Lamb  t.  -Cain,  129  lad.  486.  29 
K.  E.  13,  14  L.  R.  A.  51& 

[e]  (flnp.  1S98) 

While  the  civil  courts  hare  no  ecclesiasti- 
cal Jurisdiction  wbatereT.  yet  they  are  chanted 
with  the  duty  and  clothed  with  the  jurisdiction 
of  protecting  property  rights  of  religious  socle- 
ties  and  corporations;  and  thereby,  of  neces- 
sity, they  may  be  oonipolle*l  to  decide  qnestioiui 
of  ercIesiaKtical  law  when  that  law  becomes  a 
fact  oil  which  projierty  rights  depend. — iSmith  v. 
IVdigo,  145  Ind.  3(tl,  33  N.  E.  77T,  44  N.  E. 
•.m,  1»  L.  It.  A.  433,  32  L.  It.  A.  83S. 

[f]  (Snp.  1810) 

Where  civil  courts  have  jurisdiction  over 
the  subject-matter,  couBlBticg  of  title  to  prop- 
erty claimed  by  two  religious  societies,  and  they 
Invoke  the  judgment  of  the  courts,  the  courts 
must  enter  on  the  consideration  of  a  controversy 
which  involves  the  domain  of  ecclesiastical  ju- 
risprudence.— Ramsey  v.  llicks,  91  N.  E.  344. 

A  deed  to  the  trustees  of  a  congregation  of 
a  religious  denomination  is  a  civil  contract, 
and  the  civil  courts  must  construe  its  terms  and 
detemriae  its  legal  effect,  though  to  do  so  it 
must  deal  with  ecclesiastical  qnestions.— Id. 

Fob  Cases  rsoM  Other  States, 

See  42  Cent.  I>io.  Relig.  Soc.  U  154-157. 
See,  also.  34  Cyc  p.  1170. 

I  25.  —  Actions  to  detemlae  riclits  to 
pvopartr  ud  funds. 
M  (S«P.  IMS) 
Where  the  contest  was  between  two  branch- 
es of  the  Baptist  Church,  and  the  questbn  was 
which  was  the  "regnlar  Baptist  Churdi,"  It  was 
sllowable  for  counsel  to  read  In  aq;ament  from 
the  writings  of  a  person  of  the  Baptist  denom- 
ination ot  good  repute  therein,  where  the  ex- 
tracts were  merely  argumentative,  and  contain- 
ed no  opinions  or  expositions  which  could  be 
regarded  as  properly  matters  of  evidence,  sub- 
ject to  the  Instructions  of  the  court  as  to  the 
law  of  the  case.— Jones  v.  Doe  ex  dem.  Trnstecs 
of  Little  Blue  Birer  Begnlar  Baptist  Church, 
t  Ind.  109,  Smith,  47. 

Extracts  which  contain  opinions  or  expo- 
sitions of  learned  or  scientific  witnesses  upon 
the  point  in  issue  in  the  case,  and  which  woold 
be  inadmissible  as  evidence,  cannot  be  properly 
read  in  argument.— Id. 

[b]  (Sap.  18£2) 

An  action  to  recover  church  property  may 
be  brought  In  the  name  of  the  trustees.— Gaff  T. 
Greer.  88  Ind.  122.  45  Am.  Kcp.  449. 

To  entitle  plaintiffs  to  sue  as  trustees  to 
recover  possession  of  church  property,  it  is  not 
necessary  to  determine  by  quo  warranto  whether 
plaintiffs  or  defendants  are  the  legal  trustees.— 
Id. 

[c]  (Sap.  1888) 

Church  officials  may  maintain  injunction 
proceedings  to  protect  property  controlled  by  the 


church.— Dwenger  r.  Geaqrt  1^  N.  E.  003,  113 
Ind.  106. 

[d]  (App.  1908) 
A  complaint  which  shows  the  organization 
of  a  church,  its  rules,  doctrines,  etc,  and  which 
alleges  that  the  minister  thereof,  employed  by 
defendants  as  its  trustees,  had  been  guilty  of  im- 
morality, of  frequent  intoxication,  etc;  that  de- 
fendants and  other  memliers,  constituting  a  ma- 
jority, approved  of  the  conduct  of  the  minister, 
that  defendants  thereby  deposed  themselves  from 
office  as  trustees;  that  plaintiifs  were  lawfully 
elected  trustees;  and  which  prays  for  judgment 
against  defendants  for  the  possession  of  the 
church  property  and  for  money  appropriated  to 
defend  the  minister  on  bastardy  charges— states 
a  cause  of  action  for  possession  of  the  property 
and  the  money  claimed. — Yanthis  v.  Kemp,  43 
Ind.  App.  203,  85  N.  E.  976,  86  N.  E.  451. 

Ejectment  is  a  proper  method  by  which  to 
determine  the  right  to  posseSBion  of  church  ptvp- 
erty  as  between  parties  dalmii^  to  be  troBtHl 
of  the  church.- Id. 

Fob  Cases  fbom  Otdeb  States, 

See  42  C^nt.  Dig.  Relig.  Soc.  §{  154-lfl7. 
See,  also,  34  Cyc  pp.  U70~1174;  not^  S 
L.  B.  A.  (N.  S.) 

$27.  Miidsten. 

Limitation  of  action  by  minister  to  recom 
salary,  see  Lihitation  of  Actions,  {  155. 

Mandamus  to  restore  ministei  to  clerical  rights, 
see  Uandauus,  {  10. 

[a]     (Bnp.  1881) 

Where  a  Roman  Catholic  bishop  appointed 
a  priest  to  a  certain  church  and  gave  him  pos- 
session of  certain  cburch  property  as  an  inci- 
dent to  such  appointment,  the  priest's  occupancy, 
if  it  be  regarded  as  a  tenancy,  was  a  tenancy  at 
will  and  determinable  by  one  month's  written  no- 
tice to  quit  delivered  to  the  tenant. — Chatard  v. 
O'Donovan.  80  Ind.  20,  41  Am.  Rep.  782. 

A  Roman  Catholic  priest,  in  charge  at  the 
will  of  the  bishop,  and  oocnpylntr  a  dwelling 
bouse  belonging  to  the  cbntch,  is  a  servant  and 
not  a  tenant,  and  his  right  of  occupancy  oeasei 
with  his  service.- 

Fob  Cabes  pbou  Otheb  States. 

See  42  Cent.  Dig.  Relig.  Soc  if  180-193. 
See,  also.  34  Cyc  pp.  1142-1149;  notes.  38 

L.  R.  A.  687,  4  L.  R,  A,  (N.  8.)  TIS.  721; 

note,  3  Am.  Dec.  120. 

S  28.  Bel^;io«a  aervioas  mmA  ordAaaHeai. 

Disturbance  of  public  worship,  see  Distdbb- 

ANCB  or  Public  Abseubuok. 
Parol  evidence  to  vary  articlea  ttf  6dthof  clrardi» 

see  EviDENCK,  S  885. 

Fob  Cases  tboh  Oiheb  States, 

See  42  Cent.  Dig.  Beii«.  Soc.  H  IH  195. 
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129.  Contraeta  and  ladebtedneM. 

Contract  for  use  of  cbuicb  property  as  within 
statute  of  frauds,  see  FRAUDS,  Statuts  of. 
I  58. 

Mandamus  to  compel  performance  of,  see  Man- 
DAUQS,  S  138. 

Fob  Gases  fbou  Otbeb  States, 

Sib  42  Cent.  Dig.  Relis.  Soc.  {g  190-198. 
See,  also,  34  Cyc.  p.  113&. 

1 31.  Aetioms  by  or  »gal»st  aooietles. 

Judicial  superrlBion  of  societies,  Bee  ante,  8  14. 
Scope  of  issues  raised  by  pleading,  see  Plead - 
iNo.  S  372. 

To  determine  property  rights,  see  ante,  §  25. 

[a]  (Snp.  1873) 

A  chuicb  organization  can  sue  only  In  tbe 

name  of  "Wardens  and  Vestrymen  of  

Church   ,"  or  in  the  name  of  "Trustees  of 

•  ■  Church  ." — Drumheller  v.  First  Un- 

iversalist  Church  of  Fierceton,  45  Ind.  275. 

[b]  (Sop.  1!CT5) 

In  an  action  against  a  church  for  a  debt  al- 
leged to  hare  been  contracted  by  its  trustees,  an 
answer  tliat  at  the  time  the  debt  was  contracted 
it  had  no  elected  board  of  trustees  acting  for  it, 
and  that  no  trustees  had  ever  been  elected  or 
qualified,  is  bad,  since  trustees  of  a  church  may 
be  appointed,  as  well  as  elected.— Presbyterian 
Charch  of  Roanoke  v.  HortoQ,  50  lod.  223. 

[c3    (Sup.  1876) 

In  an  action  against  the  tmstees  of  a 
dinrch  on  a  written  contract  purporting  to  be 
tbe  contract  (tf  the  trustees  of  said  charch,  and 
signed  "M.  T.  Didlake,  Sec't'y,"  the  complaint 
alleged  Quit  the  contract  was  signed  by  defend- 
ants nnder  the  name  and  style  of  "M.  T.  Did- 
lake,  Sec't'y,"  and  that  tbe  said  secretary  was 
duly  authorized  by  the  corporation  known  as 
"The  Tmstees  of,"  etc,  and  by  the  trustees  of 
said  corporation,  to  enter  Into  said  contract 
Held,  that  it  snfficiently  appeared  that  the  con- 
tract was  tbe  contract  of  said  tmstees,  and  that 
the  secreta^  was  aathorized  to  sign  it— Cliris- 
tian  Church  of  Wolcott  v.  Johnson,  53  Ind.  27^. 

[d]    (Sop.  1385) 

In  a  suit  against  the  trustees  of  a  church 
to  foreclose  a  mechanic's  Hen  for  work  done  and 
materials  furnished,  the  complaint  charged,  in 
effect,  that  the  services  were  rendered  under  tbe 
order  and  at  the  request  of  the  church  assembled 
as  a  congregation,  with  the  knowledge  and  im- 
plied consent  of  the  defendants  as  its  trustees. 
Bcld  good,  as  enough  was  shown  to  create  an 
implied  obligation  upon  tbe  church  as  an  or- 
ganization, and  hence  sufficient  as  against  its 
trustees.— <iiortemiller  t.  Itosengam,  l<Kt  Ind. 
414.  2  N.  E.  829. 

In  a  suit  against  tbe  trustee  of  a  church 
to  foreclose  a  mechanic's  lien  for  voxk  done  and 
materials  furnished,  the  complaint  charged,  in 
effect,  that  the  services  were  rendered  under  tbe 
order  and  at  the  request  of  tbe  dioreh  assembled 
as  a  congregation,  with  tbe  knowledge  and  im- 


plied consent  of  the  trustees.  Held,  that  an  an- 
swer avcring  as  ground  of  defense  that  a  major- 
ity of  the  congregation,  including  tbe  trustees^ 
appointed  a  committee  to  make  the  contract  with 
plaintiff  on  condition  that  the  services  should  be 
paid  fur  by  voluntary  contributions  in  one  year*& 
time,  of  all  of  which  plaintiff  bad  knowiedger 
was  bad  on  demurrer. — Id. 

[e]    (Sap.  1906) 

In  an  action  against  the  tmstees  of  a 
church,  a  complaint  alleging  that  the  contract 
sued  on  was  executed  by  three  persona  who  had 
been  appointed  a  committee  to  execute  the  con- 
tract on  behalf  of  the  church  is  not  supported  by 
proof  of  a  subsequent  ratification  of  tbe  contract 
instead  of  prior  authority.— Ashley  t.  Uender^ 
SOD,  76  N.  E.  985,  166  Ind.  147. 

Where  a  complaint  alleges  that  three  per- 
sons were  appointed  a  committee  by  the  board 
of  tmstees  of  a  reli^oua  society  to  execute  on 
its  behalf  the  contract  sued  on,  which  was  sign* 
ed  by  them.  In  tbdr  Indirlduai  capacities,  and 
there  was  no  eridence  that  they  bad  authority  to- 
act,  there  is  a  fatal  variance.— Id. 

It]     (App.  1906) 

A  complaint  which  alleges  that  plaintiff»i 
are  the  elected,  qualified,  and  acting  tmstees  of 
tbe  "Christian  Church,  or  Cbnrcb  of  Christ," 
at  F.,  and  as  such  are  tlie  owners  and  entitled 
to  tbe  possession  of  real  estate  described,  and 
that  defendants,  as  tmstees  of  the  "Christian 
CburtV"  ac  F.,  hold  possession  of  such  real  es- 
tate without  right,  is  not  open  to  the  objection 
that,  because  of  the  use  of  the  word  "or,"  it 
shows  that  plaintiffs  are  attempting  to  act  as 
trustees  of  two  churches,  but  it  avers  that  they 
are  trustees  of  a  church  of  one  name  and  that 
defendants  are  trustees  of  a  church  of  another 
name.— Bush  T.  Bulliogton,  38  Ind.  App.  61i7, 
TS  N.  E.  640. 

Fob  Cases  fbom  Other  States, 

See  42  Cent.  Dig.  Relig.  Soc  fS  199-207. 
See,  also,  34  C^c  pp.  1194-1197. 

§  34.  ConsolidatloB. 

la]    (App.  19fl9) 

The  Cumberland  Presbyterian  Church  and 
the  Presbyterian  Church  in  the  United  States  of 
America  never  having  been  united  as  churches, 
but  the  Cumberland  organization  having  been 
created  by  members  of  the  other  church  who 
had  departed  from  it,  the  use  of  tbe  word  "re- 
union," in  the  question  submitted  to  the  pres- 
byteries as  to  whether  they  approved  of  the  "re- 
union" and  union  of  the  Presbyterian  Church 
in  the  United  States  of  America  and  the  Cum- 
berland Church  on  a  specified  basis,  did  not 
change  the  legal  effect  of  the  proposition,  which 
was  in  effect  a  union  of  two  independent  chnrcb- 
es.— Ramsey  t.  Hicks,  87  N.  E.  1001. 

Merger,  as  used  ia  connection  vrlth  tbe  mer- 
ger of  two  religious  societies,  means  to  swallow 
up;  tbe  absorption  of  a  thing  of  lesser  import- 
ance by  a  greater,  whereby  the  lesser  ceases  to 
exist  but  tbe  greater  is  not  increased.- Id. 
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Ret  ween  1800  and  ISIO,  certain  Presby- 
terians, not  believing  in  the  doctrines  of  elec- 
tion, predestination,  foreordinatioD,  etc.,  accord- 
ing to  tlie  WestminBter  Confession  of  Faith, 
were  prohibited  from  preaching  the  gospel  by  the 
{'hiiri-b,  and,  in  1810,  people  who  did  not  hold  to 
ilii'sc  beliefs  formed  a  new  church  known  an  the 
( 'imiliorlniid  PreHbyteriaa  Church,  and  adopted  a 
(■oiifcssiou  of  faith  which  dissented  from  the 
Wesiininster  Confession  in  many  important  par- 
ticulars. In  liX)y,  Ihe  Presbyterian  Church  re- 
alHrmcd  the  Westminster  creed  in  its  entirety, 
bur,  for  the  purpose  of  "disavowing  certain  in- 
ferences and  to  declare  certain  aspects  of  reveal- 
efl  truth,  made  certnin  additions  to  the  faith, 
which,  were  snpiiused  to  lunlte  it  conform  more 
nearly  to  the  belief  of  the  CunilxTlands,  but 
which  was  not  in  fact  eijuivjili'nt  thereto,  after 
whifli  a  iiiiijority  of  tlie  prrshyteries  of  the 
Cumlii'rlanii  Presbyterian  Cbureh  voted  to  merge 
its  organization  in  that  of  the  mother  church, 
this  voiv.  however,  not  beinp  within  the  jurisdic- 
tion of  the  Cuiuberlnnd  presbyteries  under  its 
constitution,  llild,  that  such  attempted  merger 
was  inflTi'clive  lo  transfer  the  pro|)erty  of  the 
Cuniberlanil  I'resbyterian  oliurcbes  to  the  mother 
<'hurch,  and  divert  the  rights  tlierein  of  those 
who  Ktill  maintained  the  Cumberland  organiza- 
tion and  held  to  its  Confession  of  Faith. — Id. 

[b]  (Sii|i.i9]fl) 
The  constitution  of  the  Cumberland  Pres- 
byterian Church  prescnl>inff  the  jurisdiction  of 
the  church  session,  the  presbytery  and  synod, 
and  the  General  Assembly,  and  providing  that 
the  jurisdiction  of  such  courts  is  limited  by  the 
oxpr(>ss  provisions  of  the  constitution,  and  au- 
thorizing the  General  Assembly  to  receive  under 
liH  jurisdiction  other  eocleslasticat  bodies  whose 
organization  conforms  to  the  doctrine  and  order 
of  the  church,  and  that  on  the  recommendation 
of  the  General  Assembly  by  a  two-thirds  vote  the 
cunstitution  and  rules  of  discipline  may  be 
amended  when  a  majority  of  the  presbyteries  ap> 
prove  thereof,  authorizes  the  General  Assembly 
with  the  approval  of  a  majority  of  the  presby- 
teries to  consolidate  with  the  Presbyterian 
Church  in  the  United  States  without  asking  for 
Ihe  sanction  of  the  membership  of  the  Cumber- 
land Church,  and  where  such  a  union  is  formed 


the  property  of  the  Cumberland  Presbyterian 
Church  becomes  the  property  o*  the  united  body 
under  the  name  of  the  Presbyterian  Church  in 
the  United  States.— Ramsey  t.  Hicks,  91  N.  £. 
344. 

The  union  of  the  Cumberland  Presbyterian 
Church  and  the  Presbyterian  Church  in  the 
United  States  is  not  beyond  the  power  of  the 
General  Assembly  of  the  Cumberland  Church 
with  the  sanction  of  a  majority  of  the  presby- 
teries thereof,  on  the  ground  that  the  union  is 
the  efiuivalent  of  cessation  of  the  organic  func- 
tions of  the  ctinTcb,  since  every  congregation, 
presbytery  and  synod  of  the  churdi,  with  chaniies 
of  constituent  membership  and  geographical 
boundaries,  continues  in  eiistence. — Id. 

Since  the  General  Assembly  of  the  Cumber- 
land Presbyterian  Church  has  jurisdiction  under 
the  constitution  over  the  subject  of  making  a 
union  with  another  church,  it  has  the  power  to 
decide  on  the  proper  mode  of  procedure,  and  to 
determine  conclusively  the  regularity  and  the 
validity  of  the  proceedings,  and  the  fact  that  in 
the  union  it  surrenders  its  name  does  not  render 
the  union  invalid. — Id. 

Fob  C.\ses  fboh  Other  STxraa, 

See  42  Cent.  Dig.  Relig.  Soc.  H  1!09-211. 
See,  also,  34  Cyc.  p.  1191. 

RELINQUISHMENT. 

Abakdonmeht. 
Release. 

Right  of  set-off.    SbT-OfF  and  tTOCTNTESCIJlDf. 

8  21. 

Ri^ta  under  deeda.   Deeds,  H  178-182. 
Widow's  statutory  allowance.   Execdtobs  ASD 
Aduinistbatobs,  H  183-190. 

RELOCATION. 

County  seat.   CociTTlBS,  ||  31-36. 

Applicability  of  general  law  as  affecting  ra- 
lldily  of  special  or  local  law.  STATUTEfi. 
I  76. 

Special  or  local  laws  relating  to.  Stat- 
utes. IS  93-'95. 
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Scope-Note. 

[IXCI.urES  nature  and  incidents  of  estates  limited  to  talie  effect  after  tlie  determina- 
tion of  preceding  estates;  riglits,  powers,  aud  liabilities  of  remaindermen;  and  remedies 
relating  tbereta 

[EXCLUDES  creation  of  sucli  estates,  and  distinction  oetween  vested  and  contingent 

remainders  (see  Deals;  Wills);  and  duties  and  liabilities  of  life  tenants  as  to  remaindermen 
(see  Life  Entatcs).  For  coinplete  list  of  matters  excluded,  see  cross-references,  post.] 

Analysis. 

§  1.  Nature  and  incidents  in  general. 
§  3.  Requisites  and  validity. 

§  4.           Contingent  remainders. 

§  5.  Acceleration  of  remainder. 

§  6.  Acquisition  of  remainder  by  tenant  of  precedinjsf  estate, 
§  7.  Acquisition  of  preceding  estate  by  remainderman. 
§  9.    Merger. 

§  11.  Rights  and  liabilities  of  remainderman  as  to  property  in  general. 
§  12.  Remainders  in  personal  property. 

§  13.  Rights  and  liabilities  of  remamdermen  as  to  third  persons. 
§  14.  Sales  and  conveyances  by  remaindermen. 
§  16.  Sale  of  property  under  order  of  court. 
§  17.  Actions  by  or  against  remaindermen. 

CrosS'Rcfercnccs. 


Construction  of  dcrda.    Deeds,  131-133. 

Of  Wilis.    Wii.i.s.  S 
Devise  by  remaiDdermnn  of  interest,  Wir-i-S, 
«  7. 

Life   tenants   as   tmatoca   for  remaindermen. 
Trusts,  g  7C. 
Duties  and  liabilities  as  to  remaindermen. 
Life  Estates. 


Opi'uing  of  vested  remninder  to  let  in  after-born 

remainder  men.    Wills,  {  C35. 
rARTITlON,  §  12. 
Revkksions. 

Itiplit   of   remainderman   to   sue   for  waste. 

Waste,  §  12. 
Vested    or    rnntinjent   constructioD  .of  will. 

Wills,  8.<«4, 
Waste  by  life  tenant  Life  EfiXAXEs,  H  11>  13< 


§  1.   K»tnT«  and  Inoldenti  In  seneraL 

[&]    (Sup.  1910) 

At  common  law  a  remnitKior  estate  could  be 
in  abeyance,  since  it  was  consistent  with  the  fee 
being  always  vested,  or  an  intermediate  freehold 
estate  being  in  a  third  person,  who  might  he 
sued  for  the  property.— Beatson  v.  Bowers,  01  N. 
E.  922. 

Fob  Cases  fbou  Otheb  States, 
Ree  42  Cent.  Dm.  Remaind.  1 1. 
See,  also,  16  Cyc.  p.  648. 

S  2.   BeqniBitca  and  validity. 

Fob  Cases  fbou  Otheb  States, 
See  42  Cent.  Dig.  Bemaind.  {  2. 
■See,  a.]EO,  16  Cyc  pp.  648-650. 

S  4.         ContliMI«vt  vemalndem. 

<'onTey9nce  of,  see  post,  |  14. 


[a]  (App.  1908) 
Burns'  Ann.  St.  1008,  5  3904.  abolishins 
estates  tail,  and  providing  that  any  estate  which 
according  to  the  common  law  would  be  adjudged 
a  fee  tail  shall  be  adjudged  a  fee  simple,  aud,  if 
00  remainder  is  limited  thereon,  it  shall  be  a  fee 
simple  absolute,  contemplates  that  a  valid  re- 
mainder may  be  limited  after  what  would  have 
been  an  estate  tail  at  common  law.— Adams  v. 
Merrill,  85  N.  E.  114. 

Fob  Cases  fbou  Otheb  States, 
See  42  Cent.  Dig.  Bemaind.  |  2. 

§  5.   Acceleration  of  remainder. 

By  failure  of  devise  of  particular  estate,  sec 
WILLS,  S  853. 

Fob  Cases  fbou  Otueb  States, 
See  42  Cent.  Dig.  Bemaind.  |  4. 

See,  also,  16  Cyc.  p.  651. 
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$  6.  Aeqvlsftion.  of  rcmalndav  liy  ten- 
■at  of  prvoedinc  estate. 

Acquisition  of  outBtandiog  title  or  claim  by  life 

tenant,  see  Life  Estates,  |  10. 
By  adverse  possession,  see  Life  Estates,  f  8. 

[a]   (Sap.  1S5T) 

AlthouKb  a  release  to  a  mere  stranger  is 
wholly  inoperative,  a  contine:eiit  remainder  or 
executory  devise,  where  the  contingency  is  mere- 
ly attached  to  the  event,  on  which  it  is  to  vest, 
may  be  released  to  any  party  possessed  of  an 
interest  la  the  land.— Matlock  t.  Lee,  9  Ind. 

29a 

Fob  Cases  fbou  Other  Statk3, 
See  42  Cent.  Dig.  ICemaind.  |  5. 
See,  also,  IG  Cyc.  p.  632. 

I  7.  Acqstattlon  of  preeedlBC  estate  by 
remainderman. 

Foe  Cases  fbom  Otiieb  States, 
See  42  Cekt.  Dig.  Remaind.  {  0. 
See,  also,  16  Cyc  pp.  65^-657. 

(  0.    Meqcw* 

[a]  (Sap.  1900) 
Where  a  purchaser  of  property  sold  at  a 
tax  sale  afterwards  became  the  grantee  of  one 
who  claimed  a  life  interest  in  the  property,  the 
fee  evidenced  by  the  tax  deed  was  not  thereby 
lost  or  destroyed. — Doren  t.  Lupton,  66  N.  E. 
84»,  154  Ind.  39C. 

Fob  Cases  proh  Otiier  States, 

See  42  Ckwt.  Dig.  Remaind.  |  6. 
See,  also,  16  Cyc.  p.  65G. 

1 11.  aiclita  and  UaVUltlas  of  remaln- 
denaaa  as  to  pvoperty  In  sen- 
oraL 

Liability  of  remainderman  for  improvements 
made  by  life  tenant,  see  Life  Estates,  {  17. 

UiKhts  as  to  timber  as  against  life  tenant,  see 
Life  Estates,  $  13. 

Taxes,  see  Life  Estates.  8  18. 

Fob  Cases  trou  Otiieb  States, 
See  42  Cent.  Dig.  Remaind.  |  S. 
See,  also,  16  Cyc.  p.  C51. 

S  IS.  Remainders  In  personal  property. 

Right  of  executor  to  possession  as  against  re- 
mainderman on  death  of  life  tenant  twfore 
settlement  of  testators  estate,  see  Executobs 

AND  ADHINI8TRATOB8,  |  154. 

[a]     (Sap.  1ST4) 
A  remainder  may  be  created  in  personal 
property.— Owen  t.  Cooper,  46  Ind.  !^4. 

Fob  Cases  fbou  Other  States, 
See  42  Cent.  Dig.  Remaind.  {  3. 
See,  also.  16  Oyc.  p.  (00. 

8  13.  Blshts  and  UablUtles  of  romain- 
dennen  as  to  third  persons. 

[a]    (App.  1891) 

A  tenant  for  life  of  real  estate  leased  It  to 
plaintiff,  and  received  a  portion  of  the  rent 
in  cash  and  notes  for  the  balance  of  the  term, 


and  died  pending  the  term.  Held,  that  tbe  re- 
mainderman, by  acceptance  of  payment  of  one 
of  the  notes  and  permitting  the  tenant  to  re- 
main in  possession,  created  a  new  demise,  and 
the  lessee  could  maintain  trespass  for  an  entry 
subsequently  made  by  the  remaindermaD.— 
Lowrey  t.  Reef,  1  Ind.  App.  244,  27  N.  E. 

For  Cases  from  Other  States. 
See  42  Cent.  Dig.  Remaind.  {  a 
See,  also,  16  Cyc.  p.  651. 

S  14.  Sales  and  oonTeyaneea  by  remain* 

dermem. 

Adequacy  of  consideration  on  sale  of  expectancy 
by  remaiadeiman,  ace  Assignuziits,  t  55. 

[a]  (Sap.l8U) 

Id  determining  the  adequacy  of  the  con- 
sMeration  for  which  a  remainder-men  sold  his 
expectancy,  the  incumbrance  of  the  life  estate 
cannot  be  considered.— Cliaiubers  T.  Chambers^ 
139  Ind.  Ill,  38  N.  E.  334. 

(bl    (Sap.  1907) 

The  conveyance  of  remainders  may  be  Im- 
peached for  fraud.— McAdflro!i  v.  Bailey,  160 
Ind.  518.  82  N.  E.  1057,  13  L.  R.  A.  (X.  S.) 
1003,  124  Am.  Sl  Kep.  240. 

In  tbe  absence  of  fraud,  a  sale  of  a  cootin- 
gent  remainder  in  lands  is  enforceable.— Id. 

For  Cases  from  Otiier  States, 

See  42  Cbht.  Tno.  Remaind.  |  10. 
See,  also,  16  Cyc.  pp.  652-654;  not^  IT 
Am.  Bt.  Rep.  839. 

1 16.  Sale  of  property  nndev  order  of 

eonrt. 

[a]  (Snp.  1ST7) 

Testator  devised  to  his  daughter  and  her 
children  certain  realty  subject  to  sale  for  the 
payment  of  his  debts;  on  his  death,  the  daugh- 
ter leased  a  coal  vein  for  20  years  for  a  sum 
sufficient  to  pay  the  debts,  and  paid  theuL 
Afterwards  a  decree  In  partition  was  rendered 
by  consent  of  tbe  parties  whereby  the  daughter 
took  a  life  estate  in  the  whole,  with  remainder 
in  fee  to  her  two  children,  which  remainder 
was  afterwards  conveyed  by  their  guardian. 
Held,  that  their  grantee  took  subject  to  the 
lease  during  the  daughter's  life,  not  exceeding 
the  term  o£  tbe  lease.— Schee  v.  AIcQuUken,  5U 
Ind.  269. 

[b]  (App.  iMl) 

Under  Rev.  St  185^  pp.  250^  251,  the 
children  of  tbe  husband  by  a  prior  wife  cannot 
be  estopped,  by  a  proceeding  to  sell  for  his 
creditors  the  one-third  interest  given  to  the  8ec> 
ond  wife  subject  to  her  life  estate  theiran,  from 
claiming  the  land  on  her  death,  they  not  having 
been  owners  of  any  interat  therein  at  the  time, 
hut  merely  expectant  heirs,  and  hence  not  m* 
titled  to  object  to  the  proceeding;— HoUlday  t. 
Miller,  62  N.  E.  291,  2S  Ind.  App.  121. 

For  Cases  from  Other  States, 

See  42  C^nt.  Dig.  Remaind.  8  IL 
See,  also,  16  Cyc.  p.  653. 
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-{  17*  Aotlona  hy  or  «CBliut  remainder- 
men. 

Rigfat  of  remaindermaD  to  sae  for  waste,  see 
Waste,  |  12. 

[a]  (Sup.  U74} 

A  compUlnt  1^  a  party  claiming  an  inter* 
■«8t  In  the  eatate  or  the  proceeda  thereof  as  heir 
■of  one  talcing  an  interest  in  the  estate  after  the 
termination  of  a  life  estate  mnat  show  that  the 
person  in  whom  the  life  estate  vested  was  dead 
before  the  commencement  of  the  snit.— Owen 
Cooper,  46  Ind.  E^. 

[b]  <Snp.  1882) 

In  an  action  by  a  remainderman  against 
the  life  tenant  for  failure  to  pay  the  taxes  on 
the  estate,  the  burden  of  showing  that  the  in- 
come of  the  estate  was  sufficient  to  pay  them 
rests  on  plaintiff. — Clark  v.  Middlesworth,  82 
Ind.  240. 

[e]    (S«p.  18S2) 

Rev.  St  1881,  f  287,  provides  that  a  pei^ 
son  seised  of  an  estate  In  remainder  may  sne 
for  an  injary  to  the  inheritance,  notwithstand- 
ing an  inten-ening  estate  for  life  or  years.  Sec- 
tion 909,  relating  to  assessments  of  damages 
fpr  land  taken  by  a  railroad  company  for  a 
right  of  way,  provides  that  any  person  liaving 
an  interest  in  any  land  which  has  l>een  so  tak- 
en "may  liave  the  benefit  of  this  writ,"  etc. 
Held  that,  in  an  action  by  a  remainderman 
against  a  railroad  company  for  damages  in  tak- 
ing land  for  a  right  of  way,  the  fact  that  a  life 
estate  existed  did  not  prei'cnt  the  mnning  of 
the  statute  of  limitetions  against  the  action.— 
Shortle  v.  Terre  Hante  &  I.  R.  Co.,  131  Ind. 
338,  30  N.  E.  1084. 

[d]     (Snp.  1893) 

Ah  to  ibe  one-third  interest  of  a  widow 
in  lands  sold  to  paj  decedent's  debts  no  title 
by  adverse  possession  can  be  ncquired,  aa 
njrninst  her  children,  since  no  Hsht  of  action 
for  its  recovery  ran  accrue  to  them  during  her 
lifi'.-  Rev.  St.  1881,  §  2484,  limitinjr  the  richt 
of  a  widow  of  any  decedent  to  couvpy  real 
CHtate  acquired  by  her  first  mftrriftjre  during  a 
second  coverture,  and  providing  that  if,  dur- 
ing a  second  marriage,  a  widow  shall  die,  her 
interest  in  the  real  estate  of  her  first  husband 
ahaU  go  to  her  children  by  her  first  marriage. — 
Irey  v.  Mater,  134  Ind.  238,  33  N.  E.  1018. 

Fob  Cases  fkom  Otheb  States, 

See  42  Cent.  Dio.  Remaind.      12-17;  33 

Cent.  Dig.  lim.  of  Act.  S  231. 
See,  also.  16  Cyc.  pp.  037-GGl;   note,  13 
Am.  St  Rep.  78. 

REMAND. 

See- 
After  change  of  venue.    Venue,  |  81. 
Cause  by  appellate  court— 

Appeal  and  Ebbob,  g§  1106,  1186-1214. 
Cbiuinai.  Law,  {  1192. 
Prisoner  on  habeas  corpus.    Habeas  Goefcs, 
i  109. 


REMEDIAL  STATUTES. 

See— 

Construction.  Statutes,  §  23G. 
Retroactive  operation.  Stattjtgs,  f  264. 

REMEDIES. 

See— 
Acnoir. 

Constitutional  guaranty  of  r^ht  to  Justice  and 
remedies  for  injaries.  Conctitutional  Law, 
H  321-^. 

Equity. 

REMEDY  AT  LAW. 

EfFect  on  jurisdiction  in  equity — 

Cancelation  of  Inbteuhentb,  H  9-16. 
Cbbditobs'  Suit,  |S  3-6. 
Equity.  SI  43-48. 
Execution,  {  171. 

Fbaupui^nt  Contetancbs,  H  239,  241. 
iNJUNCTton,  H  15-18. 

JUDOUBNT,  f  408. 

Justices  of  the  Peace,  |  128. 

Municipal  Cobpobations,  |  323. 

Railboads,  g  73. 

Specibto  Febfobuance,  I  5. 

Taxation,  f  608. 

Vendob  and  Pubchaseb,  $  269: 

REMEDY  OVER. 

Sec— 

Against  person  primarily  liable  in  general.  In- 
demnity, 8§  13,  13. 
By  insurer  against  person  causing  loss.  In- 
surance, a  605-^7. 
Surety  against  principal.   Principal  anp 
Surety,  §§  173-100V6. 
Contribution  among  codebtors — 
contbibution. 
Partnership,  §  101. 
Principal  and  Surety,  8S  191-200. 
Stockholders    liable   for   corporate  debts. 
Cobpobations,  §  279. 
Substitution  of  third  person  paying  debt  to 
rights  of  creditor  against  debtor.  Subboqa- 
TION. 

REMISSION. 

Bee—  , 

Debt.  RELEASE. 

Fines.   Fines,  |  IS. 

For  contempt  of  court  Contempt,  S  82. 
Judgment  on  forfeited  recognizance.  Recoo- 

NIZANCES,  S  8. 
I'art  of  claim  as  affecting  right  to  costs. 
Costs,  1  23. 
Of  recovery — 

Appeaii  and  Erbob,  {  1140: 
Dauages,  i  228. 
Of  recovery  as  condition  of  denying  motion 
for  new  trial.  ;New  Trial,  f  162. 

REMITTITUR, 

Cause  by  appellate  court,  see  Appeal  and  Eb- 
bob, 8§  1186-1214. 
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REMONSTRANCE. 

Avalnat  partlealar  aeta  or  proeeedtncB. 

.MteratioQ  of  boundaries  of  DiiiDiciiml  corpora- 
tion.   Municipal  Cobpokations,  |  ^4. 
Of  highway.    Highways,  |  72. 
Creation  of  indebtedness  by  nmnioipality.  Mu- 
nicipal CORPOBATIOSS,  9  8t[*i, 
Kstablisbmont  of  drain.    Drainh,  i|  31,  33. 

Of  highway.    Hi  (ill  ways,  $  3:i. 
(jrniit  of  liquor  lit-eiise.     ISTOXICATINO  LlQ- 

i.oHs.  gs  15,  as. 

\.vvy  of  tax  in  aid  of  railroad.  Municipal 

COBPORATIONS,    {  0(2). 

Of  township  tax.   TowN.s,  |  01. 
I'roposed    public    iaiprovcment.  MUNICIPAL 

Corporations,  §  2U7. 
Uemoval  of  county  seat.    Counties,  9  34. 
Vacation  of  highway.    IIiguways,  {  77. 
Of  street    Municipal  Corporations,  | 


C57. 


REMOTE  CAUSE. 


(jrounds  and  siibjects  of  compensatory  damages:, 
see  DAUAtits,  17-11). 

REMOTE  GRANTEES. 

Estoppel  by  deed,  see  Estoppel,  |  30. 


REMOTENESS. 

KVIDENCB,    S  14.'>. 

IiimitatioDR  }ti   deed,  will,  or  declaration  of 
truiit.  Perpetuities. 


REMOVAL 

See— 

Child  from  jurisdictioD  In  actioni  for  divorce. 

Divorce,  9  300. 
ComtnioKioners  or  Tiewera  Iq  prorp«1tnss  to  es- 
tablish highway.   Highways,  |  37. 
Corporate  offi<vrs.    Corporations,  |  204. 
County  commissiunprs  from  district.  Coun- 
ties, 9  43. 
CouDt>-  Beat.   Counties,  §9  31-3a 

Applicability  of  general  law  as  effecting 
validity  of  special  or  local  law.  Stat- 
utes. 9  70. 

Dams  or  other  waterworks.  Waters  and  Wa- 
ter Courses,  9  174. 

IHsabllity  of  insane  person.  Insane  Persons, 
9  20. 

Disqualification  after  election  to  office.  Or- 

FtTERS.   S  33. 
Domicile  or  place  of  residence  as  affecting 

right  to  exemptionf.    I-Ixem PTtONt),  {  29. 
KxecQtor  or  administrator.    Kxecutors  and 
Aduinistbators,  9  35. 
Fending  action  by  or  a'gainst  Executors 
AND  Aduinistrators,  9  440. 
Fences,  91  20-28. 
Fixtures,  fiS  30-34. 


From  state,  ground  for  removal  of  eiecntor. 

Executors  and  Aduinistrators,  9  STi. 
Garbage,  municipal  regulations.  Municipal 

Corporations,  9  607. 
Good<i  sold  as  acceptance  by  buyer.   Sales.  | 

UMI. 

(irade  rrosHings,    Railroads.  9  09. 
(luardian.    (iUARDiAN  and  Ward,  {  25. 

As  condition  precedent  to  action  on  bund. 

Guardian  and  Ward,  {  1S2. 
Or  committee  of  insane  person.  Insane 
Persons,  !  R8. 
Improvements  on  demised  premises.  Landlord 

AND  Tenant,  S  157. 
Landmarks.    Boundaries,  S 
Mortgaged  property  by  mortgagor.  Chattel 

Mortgages,  99  218-232. 
Next  friend.    Infants,  {  82. 
Nuifian<'e  by  party  injured.    Nuisance,  9  20. 
Obstruction   from   easement.     Easeuents,  9 
00. 

In  navigable  waters.    Navigable  Watgb.s. 
I  20. 

Or  encroachment  on  highway.  Highwats. 
»  1.17. 

Or  encroachment  on  street.  Municipal 

Corporations.  9  GOG. 
To  flow  of  water.    Waters  and  Watxb 
Courses,  9  58. 
Officer  from  state  as  creating  vacancy  in  office. 

Officers,  9  'i^- 
Passengers  or  intnidera  from  passenger  trains. 

Carriers,  99  3riO-3S:>. 
Penon  violating  niles  of  religions  society.  ICe- 

LiGioua  Societies,  9  5. 
I'ollcemen.  Municipal  Corporations.  9  is\ 
Priest  from  office.  Bkuoious  Societies,  9  12. 
I'roiierty  from  state  as  ground  for  writ  of  nc 
exeat   Ne  Exeat,  |  3. 
Restraining.   Injunction,  {  34. 
Subject  to  landlord's  lien.    Landlobd  and 
Tenant,  {  251. 
Railroad  switch.  Railroads,  f  104. 

Tracks  from  street    Railroads,  {  77. 
Schoolbouse  site.    ScnooLS  and  School  Dis- 

TVICTS,  i  00. 

Teacher.  Scuools  and  SnooL  Districts,  H 
140-142. 

Trespassers  or  licensees  from  freight  trains. 

Railroads.  |  277. 
Trustee.    Trusts,  99  164-107. 
Wooden  buildings  for  protection  against  fire. 

Municipal  Corporations,  |  003. 

Of  pabllc  ofllevra. 

See— 

C^onnty  boards.   Counties,  |  45. 

Municipal  officen.  Municipal  Corporations, 
99  iri3-130. 

Officebs,  19  7,  GZ,  74. 

Poor  law  officers.   Paupers,  9  5> 

Receivers,  9  62. 

Kestrainiog.   Injunction,  {  81. 

School  officers.  Schools  and  Scdool  Dis- 
tricts, 91  48,  53. 

Warden  of  northern  Indiana  state  prison. 
Prisons,  9  7. 
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REMOVAL  OF  CAUSES 


Scope-Note. 

[INCLUDES  transfer  of  causes  brought  in  state  courts  to  courts  of  the  United 
States;  nature  and  scope  of  power  to  require  such  transfers  In  general;  constitutional 
and  statutory  provisions  relating  thereto;  grounds  for  such  transfers;  Jurisdiction  to 
make  and  proceedings  to  obtain  remoTal  of  causes ;  effect  removal ;  and  remand  of  or 
proceedings  In  cause  after  renioral. 

[EXCLUDES  removal  of  causes  txoxa  one  court  to  another  court  of  a  state  or  of  the 
United  States  (see  Courts) ;  and  change  of  veune  or  of  place  of  trial  (see  Venue;  Crim- 
inal Law).   For  complete  list  of  matters  exduded,  see  cross-references,  post.] 

Analysis. 

I.  Power  to  Remove  and  Right  of  Removal  in  General. 

§  2.  Constitutional  and  statutory  provisions. 
§  4.  Suits  at  law  or  in  equity. 
§  10.  Jurisdiction  of  state  court. 
§  16.  Nature  of  right  of  removal, 
§  17.  Waiver  of  right. 

II.  Origin^  Nature,  and  Subject  of  Controversy. 

§  18.  Cases  arising  under  Constitution  of  United  States. 

§  19.  Cases  arising  under  laws  of  United  States. 

§  21.  Actions  against  or  for  acts  of  United  States  officers. 

III.  Citizenship  or  Alienage  of  Parties. 

(A)  Diverse  Citizenship  or  Alienage  is  General. 

§  27.  Citizenship  or  residence  of  corporations. 

§  36.  Improper  or  collusive  joinder  of  parties. 
§  41.  Controversies  between  a  state  or  citizens  thereof  and  for- 
eign states,  citizens,  or  subjects. 
§  44.  Parties  entitled  to  remove  in  general. 

(B)  Separable  Controvf.rsiks. 

§  49.  Joint  or  joint  and  several  causes  of  action. 
§  61.  Allegations  in  pleadings. 

IV.  Prejudice,  Local  Influence,  or  Denial  of  Civil  Ri^ts. 

V.  Amount  or  Value  in  Controversy. 

§  72.  Requisite  amount  or  value. 

I  74.  Amount  or  value  claimed  or  involved; 

I  75.  Allegations  and  prayers  in  pleadings. 

VI.  Proceedings  to  Procure  and  Effect  of  Removal. 
§  78.  Time  of  taking  proceedings. 
I  79.           In  general. 

1 80.  On  ground  of  prejudice  or  local  influence. 

§83.  Notice. 

§  84.    In  general. 

I  86.  Petition  in  state  court. 
§88.  Bond. 

§89.  Filing  petition  and  bond  in  state  court,  and  proceedings 

thereon. 
§  90.  Order  for  removal. 

§  94.  Defects  in  proceedings,  objections,  amendments,  and 
waiver. 

§  95.  Transfer  of  jurisdiction  and  effect  of  removal  in  general. 

TUs  IMcMt  Is  eoBipUed  om  tlie  Key-Nmbev  BTstem.  For  MtplAsatlOB*  sm  page  ill. 
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VI.  Proceedings  to  Procure  and  Effect  of  Removal — Continued. 

96.  Proceedings  in  state  court  after  removal, 

97.           Validity  and  effect  in  general. 

VII.  Remand  or  Dismissal  of  Cause. 

[No  paragraphs  or  referwces  In  thla  Digest.  But  see  42  Cent.  Dig.  Bern, 
of  C.  SI  213-236.] 

VIII.  Proceedings  in  Cause  After  RemovaL 

XNo  paragrapbs  or  references  In  this  Digest   But  see  42  Cent.  Dig.  Bern, 
of  C.  Si  2Sr-2S3.] 

Cross-Referenees. 


Change  of  venae  or  place  of  triaL   Venue,  fS 
33-84. 

Transfer  of  causes  fnmi  josUces*  courts  to 
conrts   of   record.     Justices   or  the 
Pkacb,  S  75. 
From  one  ]Dst(ce*B  court  to  another.  Jus- 
tices or  THE  Peace,  {  73. 


Transfer,  etc.— <Cont*d). 

From  one  state  coort  to  another.  Courts, 
IS  220  a-S),  4S2-48S. 
Transfer  of  crtminal  causes.    Cbiuinai.  Law, 
I  101. 

From  one  court  to  another  coort  of  a  state 
or  of  the  United  States.  Cbimihai.  IAw. 
S  lOL 


I.  FOWEB  TO  BEHOVE  AND  BIGHT 
OF  REMOVAI.  Hr  OENEBAL. 

f  S.  CoBstitntioaal  and  statvtory  pro- 
tIsIoul 

[a]  (Sap.  1866) 

The  provision  of  the  act  of  congress  of 
March  3,  1863  (12  Stat.  750),  authorizing  ac- 
tions for  military  arrests  to  be  removed  from 
state  courts  to  the  circuit  courts  of  the  United 
States,  IB  constitutional.  The  subject-matter  ot 
such  action  is  within  the  judicial  power  of  the 
United  States.  Such  a  case  is  "a  case  arising 
under  the  laws  of  the  T'nited  States."  within 
the  meaning  of  the  constitutional  definition  of 
the  judicial  power.— McCormick  t.  Mayfield,  27 
Tnd.  143;  Same  v.  Humphrey,  Id.  144. 

[b]  (Sup.  1872) 

Act  Cong.  March  2,  1807,  is  not  unconsti- 
tutional In  its  application  to  cases  where  It  is 
the  plaintiff  who  applies  for  a  removal.  Com- 
mencing suit  in  a  state  court  is  not  Buch  a  vol- 
imtary  submission  to  state  jurisdiction  as  can 
debar  plaintiff  from  seeking  the  benefit  of  the 
national  laws.— Burson  v.  National  Park  Bank 
of  New  York,  40  Ind.  173,  13  Am.  Rep.  285. 

te]  (Sap.  1872) 
The  right  to  have  a  cause  transferred  from 
A  state  court  to  the  United  States  court  is  not 
controlled  or  abridged  by  the  act  of  June  17, 
1832  a  Gav.  ft  H.  St.  p.  272),  authorizing  the 
service  of  process  on  the  agent  of  a  foreign  coi^ 
poratlon.— Western  Union  Telegraph  Co.  t. 
Dickinson,  40  Ind.  444.  13  Am.  Bep.  295. 

[d]     (Sop.  1876) 

Act  Cong.  March  2.  1867,  c.  196,  amend- 
atory of  Act  July  27,  1800,  c.  288  "for  the  re- 
moval of  causes  in  certain  cases  from  state 
i-ourts"  (14  Stat.  C.'S),  was  repealed  by  the 
Revised  Statutes  of  the  United  States,  approv- 
ed June  22,  1874.— Baltimore,  P.  &  C.  By.  Co. 
V.  New  Albany  &  S.  B.  Co.,  53  Ind.  507. 


Fob  Cases  froh  Otheb  States, 

See  42  Cbitt.  Dig.  Rem.  of  O.  SS  2,  3. 
See,  also,  34  Cyc  p.  1215. 

S  4.  Snlta  at  law  or  1b  eqnitr. 

[s]  (Snp.  1906) 
Ad  action  for  a  writ  of  mandamus  not  in 
aid  of  a  jurisdiction  previonsly  acgnlred  Is  not 
a  suit  "of  a  civil  natnre  at  law  or  In  equity.** 
within  Act  Aug.  13.  1888,  c.  860,  8  2,  25  Stat 
434  (U.  S,  Comp.  St  1001,  p.  509),  anthorixinff 
the  removal  of  any  suit  "of  a  dvll  nature  at 
law  or  in  equity"  to  the  federal  courts,  on  the 
ground  of  the  diveisity  of  citizenship  of  the 
parties.— Western  Union  Telegraph  Co.  v.  State 
ex  rel.  Hammond  Elevator  Co..  76  N.  EL  lOOi, 
165  Ind.  402,  3  L.  R.  A.  (N.  S.)  153. 

Fob  Cases  prom  Otheb  States, 

See  42  Cent.  Dig.  Rem.  of  0.  18  ll~2a 
See,  also,  34  Cyc  p.  1219;  note.  73  C  C 
A.  183, 

8  10.  JarisdlotloB  of  stato  eonrt. 

w  (App.m8) 

The  right  of  removal  if  a  cause  ot  action 
from  a  state  to  a  federal  court  is  premised  on 
the  fact  that  the  state  court  does  have  juriFdio- 
tion  of  the  action,  but  by  reason  of  a  federal 
question  being  involved  the  party  against  whom 
such  question  is  raised  has  the  privilege,  at  his 
election,  at  the  proper  time,  of  having  the  canse 
removed.— Pittsburgb,  C.  G.  &  St  L.  Ry.  Coi.  v. 
Wood,  84  N.  E.  1009. 

Fob  Cases  fbou  OxneR  States, 

See  42  Cent.  Dig.  Bern,  of  G.  f  2SL 
See,  also,  34  Cyc.  p.  1219. 

§16.  Nature  of  rleht  of  removal* 

la]    (Sop.  1873) 

A  corporation  organized  under  the  laws 
of  Missouri,  being  sued  in  Indiana,  filed  a 
petition  and  motion,  before  any  issue  of  fact 
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had  been  formed,  to  tiaiufer  the  caiue  to  the 
United  States  dzcnit  conrt,  and  fully  oompUed 
with  the  laws  of  the  United  States  governing 
snch  transfers.  Held,  that  it  was  Die  right  of 
defendant  to  have  the  cause  bo  transferred.— 
Atlaa  Mat  Ins.  Co.  v.  Byrus,  45  Ind.  133. 

n>j  <App.i«»> 

A  petition  to  remove  a  cause  from  the  state 
to  the  federal  court  Is  similar  to  a  motion  and 
affidavit  for  cliange  of  venae,  and  is  based  up- 
on the  same  reasoning. — Hercnles  Torpedo  Co. 
T.  Smith,  87  N.  E.  254. 

Fob  Cases  fbou  Otheb  States. 

See  42  Ceht.  Dia.  Bern,  of  C.  |  6. 
See.  also,  34  Cyc  p.  1216. 

i  17.  Waiver  of  rlcht. 

M  '^n^.  1S60) 
The  appearance  of  defendants  a  part  of 
vhom  have  not  been  served  with  process,  at 
the  taking  of  depositions  to  be  nsed  in  the  case, 
was  held  not  to  be  such  an  appearance  as  would 
defeat  4n  application  to  remove  the  cause  to 
the  Circuit  Court  of  the  United  States  under 
the  act  of  Congress  of  1789^Scott  t.  Hall,  14 
Ind.  136. 

[b]  (Sup.  im) 
Where  a  state  conrt  has  denied  a  motion 
for  removal  to  the  federal  conrt,  any  error  in 
such  ruling  is  not  waived  by  the  moving  part; 
defending  himself  in  the  state  court  after  the 
denial.— Pennsylvania  Co.  v.  Leeman,  66  N.  B. 
48,  160  Ind.  16. 

Fob  Cases  fbou  Otheb  States, 

See  42  Cent.  Dig.  Rem.  of  O.  {  10.  ■ 
See,  also,  34  Cyc.  p.  1218 ;  note,  66  C.  C 
A.  612. 

ZX.  OBIOIX»  NAXmUB,  AMD  StlBJEOT 
OF  CONTROVEItST. 

1 18.  Cm«b  arishsc  wsd«r  CoBatltntlom  of 
TTaltad  8t«tM. 

W  <SHp.ino) 

A  suit  by  a  state  to  recover  taxes  on  prop- 
erty omitted  from  taxation  brought  against  non- 
residents is  not  removable  to  the  federal  court, 
onder  U.  S.  Comp.  St.  1901,  p.  609,  the  com- 
plaint not  raising  any  question  arising  nnder 
the  Constitntion  of  the  United  States  within 
such  statnte^Damell  t.  State,  90  N.  B.  769. 

Fob  Cases  from  Other  States, 

See  42  Cent.  Dio.  Bern,  of  O.  |  36. 
See,  also,  34  Cyc,  p.  1242, 

f  10.  Cams  hIbImc  vndar  laws  of  Vaited 
StetM. 
[al   (Svp.  ItU) 
A  solt  by  a  state  to  recover  taxes  on  prop- 
erty omitted  frcHn  taxation  brought  against  non- 
residents is  not  removable  to  the  federal  court 


nnder  U.  S.  Comp.  St.  1901.  p.  509,  the  etm- 
plaiut  not  raising  any  qnestion  arising  nnder 
the  laws,  or  treaties  of  the  United  States  with- 
in auch  Rtatute,— Darnell  t.  State,  00  M.  E.  769. 

Fob  Gases  fboic  OTmss  States. 

See  42  Cent.  Dio.  Rem.  of  a  K  37-46, 

48^  62.  53. 
See.  also,  34  Cyc.  p.  124a 

5  SI.  Aotlons  mgalnst  or  for  aets  of  Unit- 

ed States  offioers. 

[&]    (Sup.  18G6)  ■ 

In  an  action  for  assault  and  battery  and 
false  imprisonment,  defendants  appeared  and 
Sled  a  petition  for  tfae  removal  of  the  cause  to 
the  United  Stetes  drcnlt  court,  under  section 

6  of  the  act  of  March  3,  1863.  The  petition 
alleged  that  plaintiff  was  a  member  of  a  mlli- 
tery  organization  hostile  to  the  United  Stetes, 
known  as  the  "Sods  of  Uberty,"  the  object  of 
which  was  to  aid  the  Rebels  in  arms  in  the 
Southern  states  to  overthrow  the  government; 
that  the  general  commanding,  hy  appointment 
of  the  president,  the  military  forces  of  the  Unit- 
ed States  in  the  state  of  Indiana,  Issued  an  or- 
der for  the  arrest  of  pUintiff,  and  delivered  the 
same  to  a  subordinate  officer  to  be  ezecated; 
that  Hie  officer  charged  with  the  e^cution  of 
said  order  was  directed  to  call  on  the  general 
commanding  tfae  militia  forces  of  the  state  of 
Indiana  for  assjstanee  in  eventing  the  same, 
who.  in  pnrsnance  of  snch  request,  ordered  de- 
fendants, who  were  members  of  said  militia,  to 
aid  in  the  execution  of  said  order,  which  they 
did,  and  that  this  was  the  arrest  and  imprison- 
ment complained  of,  etc  Held,  that  the  peti- 
tion entitled  defendante  to  have  the  case  remov- 
ed under  the  law.— McCormiclc  v.  Mayfield,  27 
Ind.  143;   Same  v.  Humphrey,  Id.  144. 

Fob  Cases  fbojc  Otheb  States. 

See  42  Cent.  Dig.  Rem.  of  C.  IS  49-^. 
See,  also,  34  Cyc  p.  124S. 


m.  GinZENSHIF  OB  AUENAGE  OF 
FABTIEa. 

(A)  DIVERSE  CITIZENSHIP  OR  ALIEN- 
AGE IN  GENERAL. 

8  S7.  CltlaoaaUp  or  reaideaee  of  oovpo- 
ratloas. 

M  (Snp.  1872) 
Corporations  are  embraced  In  the  eonsti- 
tntional  and  statutory  regnlations  with  reference 
to  the  removal  of  canses  to  the  United  States 
courts  from  the  state  courte  on  the  ground  of 
diverse  citisenship.— Western  Union  Tel.  Co. 
T.  Dickinson,  40  Ind.  444,  13  Am.  Rep.  295. 

Fob  Cases  frou  Otheb  States, 

See  42  Cent.  Dig.  Rem.  of  C.  S|  64-68. 
See,  also,  34  Cyc.  p.  1261. 
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|36>  Zmprepav  or  e«Il«alTe  Joinder  of 
pATtloi. 

A  statemoit  In  a  petition  for  the  removal 
of  a  cause  to  the  federal  coart  that  certain  resi- 
dent defendants  were  frandulently  joined  for 
the  purpose  of  preventing  a  removal  is  of  no 
Importance,  the  plaintfflTs  motive  beins  imma- 
terial if  he  had  a  right  to  hring  the  joint  ac- 
tion.—Southern  Ry.  Co^  V.  Sittasen.  166  Ind. 
257.  76  N.  E.  073. 

Fob  Cases  fbou  Other  States, 

See  42  Cent.  DiO/  Rem.  of  G.  S  70. 
■Sec,  also,  84  Cyc.  pp.  1255,  1256 ;  note,  78 
C.  C.  A.  362. 

1 41.  OomtrvverKlee  betweem  •  atato  or 
oltlaeas  tkereof  wmA  forolcn. 
states,  oltlsens,  or  svbjeets. 

[B]    (Snp.  iMfi) 

In  an  action  in  the  name  of  the  state,  by 
the  prosecuting  attorney  of  a  judicial  circuit, 
against  a  railroad  company,  to  recover  pepal- 
ties  for  the  railroad's  violation  of  Bums'  Ann. 
St.  1901,  H  6186,  6187,  requiring  the  posting 
of  trains  in  passenger  depots  in  which  there  is 
a  telegraph  office,  the  state  is  the  real  party  in 
interest,  though  onehalf  of  the  penalties  recov- 
ered are  payable  to  the  ptxwecutlng  attorney. — 
Southern  Ry.  Co.  v.  State,  75  N.  B.  272,  165 
Ind.  613. 

A  state  not  being  a  citizen  of  any  state, 
an  action  in  which  a  state  is  the  real  party  in 
interest  cannot  be  removed  from  a  state  to  a 
federal  court  solely  on  the  ground  of  diverse 
citizenship.— Id. 

[b]    (Sup.  1910) 

A  suit  by  a  state  to  recover  taxes  on  prop- 
erty omitted  from  taxation  brought  against  non- 
residents is  not  removable  to  the  federal  court, 
as  there  was  no  diversity  of  citizenship;  a  state 
not  being  a  "citizen"  within  U.  S.  Comp.  St. 
1901,  p.  509.— Darnell  v.  State,  90  N.  E.  760. 

Fob  Cases  frou  Otheb  States. 

Kee  42  Cent.  Dig.  Rem.  of  C  !S  82%-S4. 
See,  also,  34  Cyc.  pp.  12S1,  1282. 

1 44.  Parties  entitled  to  remoTO  in  cen- 
eral. 

[a]  (Sap.  136B) 
W.,  a  citizen  of  Ohio,  sued  the  city  of 
Aurora  in  the  circuit  court  of  Dearborn  coun- 
ty. After  the  filing  of  a  counterclaim  by  de- 
fendant, plaintiff  dismissed  his  suit,  and  then 
asked  for  and  obtained  an  order  transferring 
the  action  to  the  United  States  circuit  court 
Held,  that  as  W.  elected  to  bring  his  suit  in 
the  state  court,  he  had  no  right  under  the  act 
of  congress  to  have  it  transferred. — City  of  Au- 
rora V.  West,  25  Ind.  148. 

For  Cases  from  Other  States, 

See  42  CSnt.  Dio.  Rem.  of  C.  |  8& 
See,  also.  34  Cyc.  p.  1279. 


(B)  SBPABABLB  CONTROVEBSIGS. 

i  4A.  Joint  or  J<dnt  and  semol  eawaes  of 
Mtlon. 

Ca]  (App.1907) 
Where  plaintiff  In  a  negligence  action 
against  a  railroad  and  its  employe,  which  ac- 
tion is  both  joint  and  separable,  elects  to  make 
it  joint,  defendants  cannot  make  it  separable 
for  the  purpose  of  removal  from  a  state  to  t 
federal  conrt,  although  the  purpose  of  suing  de- 
fendants jointly  was  to  prevent  the  removal, 
since  the  motive  of  a  person  assertiog  a  right  it 
immaterial.— I^uisville  &  N.  R.  Co.  t.  Qollihiir, 
40  Ind.  App.  480,  82  N.  E.  492. 

[b]    (App.  1910) 

Where,  in  an  action  by  an  adminietrttor, 
a  resident  and  citizen  of  the  state,  against  tno 
defendants,  one  being  a  domestic  corporation 
and  the  other  a  nonresident,  the  complaint  cbar^ 
ed  an  act  of  negligence  on  the  part  of  each  de- 
fendant as  a  joint  cause  of  action,  there  was 
no  error  in  overruling  a  petition  to  remove  (bt 
cause  to  the  federal  court,  though  the  amonnt 
in  controversy  exceeded  $2,000. — Central  Uniwi 
Telephone  Co.  v.  Riggs,  91  X.  E.  834. 

For  Cases  from  Other  States, 

See  42  Cent.  Dig.  Rem.  of  C.  H  95-99. 
See,  also,  34  Cyc.  p.  1264. 

8  61.  Allegations  In  pleadinss. 

[s]  (Snp.  1906) 
On  petition  for  the  removal  of  a  cause  to 
the  federal  conrt,  the  question  whether  a  jMnt 
right  of  action  exists  against  resident  and  mm- 
resident  defendants  is  to  be  determined  from 
the  face  of  the  complaint.— Sonthem  Ry.  Co. 
V.  Sittasen,  16G  Ind.  257,  76  N.  E.  073. 

Fob  Cases  fboh  Other  States, 

See  42  Cent.  Dia.  Rem.  of  C.  f  113. 


IV.  PREJUDICE,  LOOAIi  HflXITENO^ 
OB  DENIAI,  OF  Cim.  BIGHTS. 

Time  of  taking  proceedings,  see  post,  {  80. 

For  Cases  frou  Other  States, 

See  42  Cent.  THa.  Rem.  of  C.  U  11^ 

127. 

See,  also,  34  Cyc.  pp.  1282,  1294-1298: 
note,  8  C.  G.  A.  95. 


V.  AMOuirr  OB  value  nr  coictro- 

VEBST. 

g  72.  Requisite  amonnt  or  ralno. 

[a]      (Snp.  1ST4) 

By  the  judiciary  act  of  1789  (1  Stat.  79. 
8  12),  it  is  only  where  the  amount  in  dispute 
exceeds  the  sum  of  $500,  exclusive  of  costs,  that 
a  cause  can  be  transferred  from  a  state  court, 
on  the  petition  of  a  party  residing  in  another 


TUs  Digest  is  compiled  om  tbe  Key-Mnmber  System.  For  ezplsnntion*  see  page  iU< 


Digitized  by 


Google 


§  74        (8  Ind.  Dtr-PaKe  861] 


REMOVAL  OP  CAUSES,  V,  VL 


state,  to  tbe  circuit  court  of  the  United  States. 
—Western  Union  Tel.  Co.  v.  Levi,  47  Ind.  552. 

Fob  Cases  frou  OmEB  States, 
See  34  Cyc.  p.  1230. 

1 74.  Anunmt  or  Tslme  elalmefl  or  In- 

M  (App.1903) 

Whore  each  of  two  paragraphs  of  a  com- 
plaint seeks  a  rcco\-ery  for  the  death  of  the  same 
person,  TrrongfuUy  caused  by  defendant's  serv- 
antH,  and  each  relates  to  the  same  occurrenco, 
and  each  seeks  a  recovery  In  the  sum  of  $2,000. 
the  matter  in  dispute  does  not  amount  to  $4,000, 
so  as  to  anthorue  a  removal  to  the  federal 
court.— Baltimore  &  O.  It.  Co.  r.  Ryan,  08  X. 
E.  023,  31  Ind.  App.  i"97. 

Fob  Cases  fboh  OrnER  States, 

See  42  Cent.  Dio.  Hem,  of  C.  |$  130,  l^tl. 
134. 

S  76.  All^atians  and  prayers  la  plaad- 

[aj  (APP.IS95) 

A  canse  is  not  removable  to  a  United 
States  court  for  the  reason  that  the  prayer  for  r«v 
lief  asks  for  "|2.000  and  all  other  proper  relief," 
when,  under  the  pleadinfcs,  there  was  no  other 
proper  relief  obtainable. — Baltimore  &  O.  It.  Co. 
T.  Wonnan,  12  lod.  App.  404,  40  X.  B.  7.>1. 

[b]    (App.  18<JS) 

Iq  deterniining  a  party's  right  to  remove 
to  the  federal  court  an  action  between  citizens 
of  different  states  under  a  federal  statute  al- 
lowing such  removal  when  the  amount  in  con- 
troversy is  over  $2,000,  the  amount  demanded 
in  the  complaint  must  be  taken  as  the  amount 
in  controversy,  though  differing  from  the  dam- 
ages olleged,  and  though  the  prayer  was  amend- 
ed before  answer  to  prevent  a  removal.— Ijake 
Erie  &  W.  R.  Co.  v.  Juday,  49  X.  E.  S43,  19 
Ind.  App.  436. 

[C]     (Svp.  1903) 

Where  each  paragraph  of  a  complaint  in 
an  action  for  personal  injuries  alleged  that 
plaintiff  was  damaged  in  the  sum  of  $5,000,  but 
en(h  demanded  judgment  in  a  sum  less  than 
$2,000,  and  there  was  nothing  in  the  record, 
aside  from  the  petition  to  remove  the  cause  to 
the  federal  court,  to  show  that  the  demand  for 
damages  under  the  complaint,  either  at  the  time 
of  tiling  or  subsequent  thereto,  was  in  excess 
of  $2,000,  the  petition  to  remove  was  properly 
denied.— Springer  v.  Bricker,  76  X.  E.  114,  105 
Ind.  632. 

[dj     (App.  1903) 

Where  a  complaint  in  an  action  for  death 
seeks  damages  in  the  sum  of  $2,000,  the  amount 
in  dispute  is  not  modi&ed  by  the  formal  prayer 
for  "other  and  proper  relief"  so  as  to  warrant 
removal  to  the  federal  court;  there  being  no 
proper  relief  other  than  the  pecuniary  remedy 
demanded.— Baltimore  &  O.  R.  Co.  v.  Ryan,  68 
N.  E.  923,  31  Ind.  App.  597. 


Where,  in  an  action  for  death  by  wrong- 
fnl  act,  based  on  a  statute  authorizing  recovery 
of  just  compensation,  not  to  exceed  $5,000,  the 
complainant  sought  damages  in  the  sum  of  $2,- 
000,  a  contention  that  the  amount  legally  in 
issue  was  $5,000,  and  that  a  removal  to  the  fed- 
eral court  was  therefore  authorized,  was  un- 
tenable.—Id. 

For.  Cases  fsou  Otheb  States. 

See  42  Cent.  Dio.  Rem.  of  C.  S  132. 


VI.  PBOGEEDIMOS  TO  VKOUVKE  AND 
EFFEGT  OF  BEMOVAI^ 

State  laws  relating  to  procedure  as  rules  of 
decision  in  federal  court,  see  Courts,  §  374. 

§  78.  Time  of  taking  prooeedlngs. 

Fob  Cases  rHOM  Other  States. 

See  42  Cent.  Dig.  Hem.  of  C.  8!  135- 
160. 

See,  also,  34  Cyc  pp.  1273-1278,  120G. 

{  79.  -~  Ib  sesAval. 

Ul    (Snp.  1872) 

A  trial  in  the  state  court,  at  which  the  Jury 
has  disagreed,  does  not  preclude  an  application 
to  remove  the  cause.— Bunion  v.  National  Park 
Bank  of  New  York,  40  Ind.  173,  13  Am.  Rep. 
285. 

[b]  (Sttp.  1881) 

A  petition  for  the  removal  of  a  caus^  un- 
der Rev.  St.  V.  S.  g  fUiO.  cl.  3,  on  the  ground  of 
prejudice  or  local  influence,  may  be  tiled  at  any 
time  before  the  trial  or  6nal  hearing  in  the' 
state  court.— Sharp  v.  Gutcher,  74  Ind.  357. 

[c]  (Sap.  1S82) 

A  petition  for  the  removal  of  a  case  from 
a  state  to  a  federal  court,  under  the  act  of  1875. 
must  be  filed  at  the  term  at  which  the  case  can 
be  first  tried  and  before  the  trial  thereof.— Con- 
tinental Life  Ins.  Co.  v.  Kessler,  84  Ind.  310. 

td]     (Sop.  1S03) 

25  Stat.  433,  435,  S  3  [U.  S.  Comp.  St. 
1901,  p.  510],  provides  that,  to  entitle  a  de- 
fendant to  a  removal,  he  must  file  bis  petition 
at  or  before  the  time  when  he  is  required  by  the 
laws  of  the  state,  or  the  rule  of  the  state  court 
in  which  such  suit  is  brought,  to  answer  or 
p'ead.  Held,  that  in  view  of  the  language  of 
the  statute,  and  evident  congressional  intent,  as 
shown  by  prior  legislation,  a  plea  in  abatement 
is  an  answer,  within  the  statute.— I'ennsy I vanla 
Co.  V.  Leeman.  06  X.  E.  48,  160  Ind.  10. 

25  Stat  433.  435.  I  3  [U.  S.  Comp.  St.  1901, 
p.  510],  enacts  that,  to  entitle  a  defendant  to  a 
removal  to  a  federal  court,  he  must  file  bis 
petition  at  or  before  the  time  when  he  is  "re- 
quired by  the  laws  of  the  state,  or  the  rule  of 
the  state  court  in  which  such  suit  is  brought, 
to  answer  or  plead  to  the  declaration  or  com- 
plaint of  the  plaintiff.*'  Bums'  Rev.  St.  1901, 
provides  that  on  the  second  and  each  succeed- 
ing day  of  the  term  the  court  shall  call  as 
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maoy  of  the  causes  which  stand  for  trial  at 
nicb  term,  for  issues,  as  the  business  of  the 
court  will  permit,  and  shall  compel  the  parties 
to  file  their  respective  pleadings  at  such  time  as 
the  court  shall  deem  just,  and  that  the  pleadings 
■hall  be  completed  at  an  early  day.  Code,  i  524. 
provides  that  every  action  shall  stand  for  trial 
at  the  first  term  after  it  Is  commenced,  when 
the  enmmons  has  been  served  on  the  defendants 
10  days,  or  publicatiMi  baa  beeo  made  for  30 
days,  before  the  first  day  of  the  term ;  and  a 
proviso  autborixes  the  mafcing  of  the  cause  re* 
turoable  spedally  upon  a  day  In  term  by  in- 
dorsement upon  the  complaint,  and  that  in  that 
eTent,  upon  the  completion  of  service,  the  ac- 
tion shall  stand  for  trial  at  such  term.  Section 
1375  of  said  statute  authorizes  the  circuit  court 
to  adopt  roles,  etc.  A.  defendant  took  a  change 
of  venue,  and  Sled  a  dilatory  plea.  Trial  was 
had  thereon,  and  defendant  was  then  ruled  to 
answer  an  amended  complatut  He  then  pe- 
titioned for  a  removal.  Beld,  that  the  record 
being  silent  as  to  whether  there  was  a  general 
rule  respecting  the  filing  of  answers,  and  it  ap- 
pearing that  the  Code  contemplates  the  prompt 
making  up  of  issues,  it  would  Be  presumed  that 
the  time  when  appellant  was  required  to  answer 
the  complaint  had  expired  when  it  tendered  its 
i^ipllcation  for  removal— Id. 

Fob  Oasbs  tsoh  Other  States, 

See  42  Oeht.  Dig.  Rem.  of  C.  H  135, 
136, 139-1S9;  14  Cent.  Dig.  Crim.  T^w, 
1 198. 

See,  alw>.  84  Gyc.  pp.  1273.  1206, 1311. 

I  80.  —  Dm  BTonnd  of  preindloe  or  lo- 
eml  lailiieuQe. 

U]  (S«p.issi) 

Act  Cong.  1789,  relative  to  removal  of  caus- 
tMt  requires  the  petition  for  removal  to  be  filed 
at  the  time  of  entering  appearance.  Act  1SH7 
requires  the  petition  to  be  filed  at  any  time  be- 
fore the  final  hearing  or  trial.  Rev.  St.  1S73-4, 
p.  113,  i  639,  in  case  of  diverse  citizpuflhip.  re- 
qniree  fbe  petition  to  be  filed  at  the  time  of 
entering  appearance,  and,  in  case  of  local  prej- 
udice, requires  it  to  be  filed  at  any  time  before 
the  trial  and  final  hearing.  Article  1875,  rela- 
tive to  citizenship,  provides  that  the  petition 
may  be  filed  before  or  at  the  time  at  which  the 
cause  could  be  first  tried,  and  the  Revision  of 
1878  repeats  the  provisions  of  the  Revision  of 
1873-4.  B^d  that,  when  the  application  for 
removal  is  grounded  on  local  prejudice,  it  is 
sufficient  if  the  petition  be  filed  at  any  time  be- 
fore the  trial  or  final  hearing. — Sharp  v.  Gutch- 
ez;  74  Ind.  857. 

Fob  Cabes  fbou  Other  States, 

See  42  Cent.  Dia.  Rem.  of  a  1 160. 
See,  also,  84  Gyc  p..  1296. 

8  83.  NotiM. 

Fob  Cases  feoh  Otheb  States, 

See  42  Cent.  Dig.  Rem.  of  C.  I  164. 
See,  also,  34  Cyc.  p.  1297. 


S  84.  ^—  Jm.  cnaeral* 

[a]  (S«p.l8Sl) 

An  application  for  the  removal  of  a  cause 
from  a  state  to  the  federal  court  is  ex  imite. 
no  notice  is  required,  and  no  counter  affidavit 
or  pleadings  are  permitted.— Sharp  v.  Gclcber, 
74  Ind.  357. 

Fob  Cases  feov  Otheb  States, 

See  4&  Gent.  Dig.  Bern,  of  a  1 164. 

5  86.  Petition  in  stato  erart. 

(a]  (Svp.  186S) 

In  a  suit  against  A.  and  B.  for  assault  and 
battery  and  false  imprisonment,  B.  appeared 
and  filed  an  affidavit,  stating  that  at  the  time 
of  making  the  arrest  complained  of  he  was,  and 
still  is,  the  deputy  of  A.,  who  was  provost  mar. 
shal  for  the  Fourth  congressional  district  of 
the  state  of  Indiana,  nnder  the  authority  of 
the  president  of  the  Uoited  States.  He  also 
tendered  a  bond,  conditioned  that  the  defendanti 
would  file  the  process  and  proceedings  against 
them  in  the  circuit  court  of  the  United  Statei 
for  the  district  of  iDdiaoa,  etc,  and  thereupon 
moved  to  have  the  cause  transferred  to  that 
court  Held,  that  the  affidavit  was  bad  for  not 
alleging  that  the  arrest  complained  of  was  made 
by  virtue  or  under  color  of  authority  derived 
from  the  president,  or  from  some  act  of  con* 
gress.—Skeen  v.  Huntington,  25  Ind.  510. 

[b]  (Snp.  Ig75) 

To  sustain  federal  jurisdiction  over  a  re- 
moved cause  on  the  ground  of  diverse  citiien' 
ship,  it  must  appear  affirmatively  from  the  pe- 
tition for  removal,  or  elsewhere  in  the  record 
that  such  diversity  existed  at  the  commence- 
ment of  the  suit,  and  not  merely  at  the  time 
of  removal  or  subsequeatly.- Indianapolis,  B. 

6  W.  Ry.  Co.  7.  Risley.  50  Ind.  60. 

[C]  (Smd.  1900) 
A  petition  for  the  removal  of  a  cause  to  t 
federal  court  on  the  ground  of  diverse  citisen- 
ship,  alleging  diverse  "rewdence"  of  the  partioa 
"at  the  time  of  the  filing  of  the  complaint,"  in- 
stead of  alleging  diverse  citizenship  at  the  time 
of  the  commencement  of  the  action,  and  al^ 
when  the  petition  was  filed,  is  insufficient  wherv 
the  cItiBenship  is  not  shown  by  the  pleadings.— 
Ureen  v.  Heaston,  56  N.  E.  87,  154  Ind.  127. 

[d]   (Sap.  IWS) 

Where  it  Is  diarged  In  a  petiti<m  for  the 
removal  of  a  cause  to  the  federal  conrt  that 
averments  against  resident  def«idanta  jointty 
sued  were  falsely  and  fraudulently  made  to  pre- 
vent removal,  the  state  court  must  accept  the 
allegattoos  as  to  fraud  as  true,  and  sostafn  the 
petition ;  the  truth  of  the  issue  uf  fraud  being 
triable  In  the  federal  court  upon  a  motion  te 
remaud.-~Soutiiem  Ry.  Co.  t.  Sttuen,  166 
Ind.  257,  76  N.  E.  973. 

Fob  Cases  raoic  Otheb  States, 

See  42  (%nt.  Dig.  Rem.  <tf  O.  H  ^ 
166-179. 

See,  also.  34  Cyc.  pp.  1283-1200. 
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{88.  Bond. 

[a]  <8np.  18S3) 

A  petition  for  remOTal  is  properly  overrol- 
ed  where  the  uodertaking  is  inaufliclent.— 
Combs  T.  NeUoD.  91  lud.  123. 

Fob  Cases  fbou  Otheb  States. 

See  42  Cent.  Dig.  Bern,  of  C.  tS  184- 
188. 

See.  also.  84  Cyc.  pp.  1291-1294 ;  note,  23 
Am.  Rep.  143. 

ISA.  Fillns  petittom  and  bosd  Is  state 
eonrt,  aad  proeeedlBSS  tkenoa. 

C«]  (SajN  1872) 
Where  an  oider  has  been  made  by  a  state 
conn  for  the  remoTal  of  a  cause  to  the  United 
States  court,  and  an  appeal  tas  been  taken 
from  that  order  to  the  supreme  court,  and  the 
proper  steps  have  been  taken  to  Btmr  proceed- 
ings as  In  other  cases  of  ^peal,  further  pro- 
ceedings on  the  order  or  Judgment  for  removal 
are  at  once  suspended.— Burson  v.  National 
Park  Bank  of  New  York,  40  Ind.  173,  13  Am. 
Bep.  285. 

[b]  (Sbp.  1875) 

If  the  petition  for  the  removal  of  a  cause 
from  a  state  court  to  the  circuit  court  of  the 
United  States  Is  sufficient,  it  is  the  doty  of  the 
state  court  to  proceed  no  further  in  the  cause, 
hut  at  once  to  transfer  tbe  jurisdiction  to  the 
United  States  court.  But  if  the  petition  fs  in- 
sufficient, the  state  court  may  properly  disre- 
gard it,  and  refuse  to  remove  the  cause.— In- 
dianapolis, B.  &  W.  By.  Co.  T.  Rislcy.  50  Ind. 

6a 

[c]  (Bnp.  1878) 

Hie  state  court  may  pass  on  the  sufficien- 
cy  of  the  petition  and  bond  for  die  removal  of 
a  cause  to  the  federal  court.— McWhInney  v. 
BHuker,  64  Ind.  360. 

It  is  competent  for  a  state  court  to  deny 
removal,  It  the  petiQon  and  bond  are  Insuffi- 
cient.—Id. 

[dl    <Siip.  1883) 

The  question  vhetlier  an  application  for 
removal  of  a  cause  to  a  federal  court  is  suffi- 
cient under  the  statute  is  within  the  jurisdic- 
tion of  the  state  court.— C<mibs  t.  Nelson,  91 
Ind.  123.  - 

M    (App.  1900) 

Bums'  Rev.  St.  1894,  {  640  (Homer's  Rev. 
St.  1897,  S  628),  provides  that  one  may  have  an 
exception  noted  at  the  end  of  the  decision, 
where  the  decision  and  the  ground  of  objection 
are  entered  on  the  legal  record.  Section  6G2 
(section  650)  declares  that  the  legal  record  com- 
prises all  proper  entries  made  by  the  clerk,  and 
all  papers  filed  therein,  except  papers  used  as 
evidence,  affidavits,  and  other  papers,  when  they 
relate  to  collateral  matters,  which  shall  not  be 
certified  unless  made  a  part  of  the  record  by 
exception  or  by  order  of  court.  Held,  tbat  the 
denial  of  an  application  to  remove  a  cause  to  a 
federal  court,  not  relating  to  the  merits,  could 


not  be  reviewed  on  appeal,  where  the  rating 
and  application  were  not  in  the  record  by  bill 
of  exceptions  or  order  of  court — American  Car- 
bon Co.  T.  Jackson,  06  N.  E.  862,  24  Ind.  App. 

390. 

[f]  (8vp.  1H») 
Where,  on  appeal  from  an  order  denying  « 
petition  for  removal,  it  appears  tbat  such  peti- 
tion was  not  made  until  after  an  amended  com- 
plaint had  been  filed  after  answer,  and  the  orig- 
inal complaint  is  not  in  the  record,  it  will  be 
presumed  that  there  was  no  such  difference  te- 
tween  the  complaints  as  would  authorise  a  re- 
moval at  such  time.— Pennsylvania  Go.  t.  Leo- 
man.  66  N.  E.  48,  160  Ind.  16. 

[Kl     (Svp.  IMS) 

On  a  petition  for  removal  of  a  cause  to  the 
federal  court,  t^e  trial  court,  in  determining 
whether  the  amount  in  controversy  is  sufficient, 
is  required  to  look  to  the  complaint^  as  well  as 
to  the  averments  of  the  petition.— Springer  t. 
Bricker.  76  N.      114,  166  Ind.  BSZ 

Fob  Cases  feou  Otheb  States, 

See  42  Cent.  Dio.  Bem.  of  0.  H  134, 162. 
165,  189,  192-197,  200.  201,  207  ;  2  Cxnr. 
Dig.  App.  &  E.  S  724. 
See,  also,  84  Cyc.  p.  1288. 

S  90.  Order  for  remOTaL 

Appeolabili^,  see  Appeal  ard  Bbbob,  |  70^ 

Foe  Cases  pboh  Othxb  States. 

See  42  Cert.  Dio.  Rem.  of  a  K  ^BIS, 
199. 

See,  also,  34  C^e.  p.  1296. 

S  04.  Defects  im  prooeedlnca,  obJeettoM* 
amendments,  and  walTSr. 

Necessity  of  presenting  objection  In  motion  for 
new  trial,  for  purpose  of  review,  see  Appkai. 
AND  Ebbor,  I  286.  ^ 

Fob  Cases  pbom  Otheb  States, 

See  42  Cent.  Dio.  Rem.  of  a  It  178, 
203. 

See,  also,  34  Cyc.  p.  1290. 

S  06.  Transfw  of  inrisdletlom  and  eC«at 
ot  rsnuiTal  In  censraL 

M  <Sap.l»8) 

Under  25  Stat  43S  [U.  S.  Corap.  St.  1901, 
p.  610],  relative  to  removal  of  causes,  and  pro- 
viding that  on  a  compliance  with  the  statute 
"it  shall  be  the  duty  of  the  state  court  to  pro- 
ceed no  further,"  the  Sling  of  a  proper  applica- 
tion by  one  entitled  to  a  removal  ipso  facto  de- 
prives the  state  court  of  any  right  to  proceed. 
—Pennsylvania  Co.  t.  Leeman,  06  R  EL  48, 
IGO  Ind.  16. 

For  Cases  fbom  Otheb  States, 

See  42  Cent.  Dig.  Rem.  of  O.  |{  204, 
205. 

See,  also,  34  Cyc.  pp.  1305,  1306. 
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i  96.  PveeeedlHci  Im  itete  eonrt  after 

Fun  Cases  fboh  Other  States, 

Hee  42  Cent.  Dig.  Rem.  of  0.  H  20G, 

208-211. 
See,  also,  34  Cyc.  pp.  1305-1309. 

I  97.  —  Validity  amd  effeet  In  ccnsral. 

■,[a]    (9«per.  18T4> 

Under  the  act  of  congreas  for  the  remoyal 
of  causes  from  state  to  United  States  courts, 
whenever  an  application  for  such  removal  is 
made,  and  it  is  shown  to  be  one  embraced  by 
the  act,  and  tliat  the  party  seeking  the  removal 
has  complied '  with  the  required  cooditionB,  it 
is  the  duty  of  the  state  court  to  proceed  no  far- 
ther in  the  suit.--Itisley  T.  IndianapoliB,  B.  & 
W.  By.  Co.,  WilB.  572. 

[b]  (Sn*.  18S1) 
Where  an  application  for  the  removal  of  a 
cause  from  a  state  to  the  federal  court  Is  regu- 
lar, in  respef^  to  the  petition  and  bond,  the 
state  court  can  do  nothiuR  but  perfect  the  re- 
moval ;  and  any  further  acts  done  by  it  In  at- 
temptinfc  to  retain  jurisdiction  of  the  cause  are 
void.— Sharp  v.  Gutcher,  74  Ind.  357. 

For  Cases  f^Boic  Other  States, 

See  42  Cent.  Dig.  Rem.  of  C.  H  200, 

208-211. 
See,  also,  84  Cyc.  p.  130S. 

TH.  remand  OB  DISUSSAI.  OF 
CAUSE. 

For  Cases  rom  Other  States, 

Bee  42  Cent.  Dig.  Rem.  of  G.  SS  213- 
236. 

See.  also.  34  Cyc.  pp.  1.120-1-328. 

Vm.  FBOCEEDING8  IN  CAUSE  ATT- 
EB  BEMOVAI- 

For  Cases  ^rom  Otuer  States, 

See  42  Cent.  Dig.  Rem.  of  C.  H  237- 
253. 

'  also,  34  Cyc.  pp.  1310-1320. 

REMOVAL  OF  CLOUD. 

See  Quieting  Title. 

RENDITION. 

See— 

Judgment— 

-    Judgment,  H  101-244,  247-258,  808. 

Justices  of  the  Peace,  {  125. 
Verdict    Cbhiinal  Law,  |  872. 

RENEWAL 

See— 

Bill  or  promissory  note.   Bills  and  Notks,  gg 
138-140. 

As  discharging  mortgage.     Mortgages,  g 
301!. 

Usurious  contract.    UsuBT,  {  GO. 


Cause  of  action  barred,  or  against  which  limita- 
tion has  commenced  to  ran.  Liuitation  or 
Actions,  gg  130-104. 

Corporate  existence.  Corporations,  |  37. 

illing  or  record  of  mortgage.  Chattel  Mori- 
GAGES,  f  97. 

Jjease.  Landlord  and  Tenant,  gg  83-92. 
Mortgage  as  constituting  discharge  of  mort* 
gage  renewed.  Mortgages,  |  300. 

RENT, 

See— 

Action  for  aa  affected  by  war.    War,  g  10. 
Allowances  and  charges,  for  rents  and  profits 

on  partition.    Partition,  gg  86,  109. 
Assets  of  estate  of  decedent   Executors  and 

Administrators,  gg  41,  131. 
Disposition  by  will.    AVills,  g  564. 
Division  on  assignment  of  doner.    Dovter,  g 

93. 

Kvidence  as  to  rents  in  ejectment  EjEcniEitT, 
i  135. 

Guaranty  of  payment  Guarantt. 

Landlord  and  Tenant,  gg  181-274. 

Liability  of  sheriff  for  rent  for  portion  of  jail 
building  occupied  by  him  aa  residence.  Pris- 
ons, g  10. 

Married   woman's   separate    property.  Hus- 
band and  Wife,  g  125. 
Mining  leases.   Mines  and  Minesals,  g  70. 
Mortga;!pd   land,  allowance  or  deduction  od 
redemption.    Mortgages,  g  (!02. 
Appointment  of  receiver  to  collect  after  sale 

00  foreclosure.    Mortgages,  g  .niO. 
Appointment  of  receiver  to  collect  pendio£ 

foreclosure.   Mortgages,  g  467. 
Ri^ht  of  receiver  to  retain.  Mortoages, 
g  473. 

Rights  and  liabilities  of  parties.  Mon- 

oages,  S  190. 
RiKhts   of   purchaser  at  foreclosure  sale. 

Mortgages,  gg  372.  547-^9. 
Sale  on  foreclosure.    Mortgages,  gg  513. 

514. 

Mutual  rights,  duties,  and  liabilities  of  coten- 
ants  as  to  rents  and  profits.  Tenanct  is 
Common,  g  28. 

Oil  or  gas  leases.  Mines  and  Minerau,  g 
79. 

Proper^   sold  at  judicial   sale.  Judicul 

Sales,  gg  51,  56,  60. 
Quarantine  property.    Executors  and  Ad- 
ministrators, I  175. 
Rights  and  llablUtiea  aa  between  vendor  aad 
pnrchaser  of  land.    Vendor  and  Pcb- 
CUASER,  I  196. 
Of  purchaser  at  execution  sale.  Execu- 
tion, g  281. 
Of  purchaser  at  tax  sale.    Taxation,  g 
739. 

Ri^ts  of  devisees.   Wills,  g  728. 

Of  heirs  and  distributees.    Descent  and 
Distbibltion,  S  79. 
Trust  property.   Trusts,  g  183. 
Water  rents.    WATERS  AND  Watkr  COURSES, 
gg  203.  2S7. 


This  Digest  la  oompUed  om  tKe  Ker-Kvmber  Systsai.  Tor  ezplUAtioB,  see  yas*  Ui 


Digitized  by 


Google 


[8  Ind.  Dig.— Pm*  8661 


RENT  CHARGE— REPLEADER. 


RENT  CHARGE. 

See  Estates,  |  9. 

RENUNCIATION. 

ABANDOnUEKT. 

Derise  or  legacy.  Wills,  |  717. 
Keleasi. 

REOPENING  CASE. 

t'urther  evideDce — 

CRDiinAL  I>&w,  SS  683-687. 
Tbial,  ii  65-72, 377. 

REORGANIZATION. 

Bee— 

Corporations  or  aaaociations — 
cobporations,  si  570-680, 
Insurance,  {  60. 
Railroads,  (  106. 
Street  Railroads,  §  50. 

REPAIRS. 

See— 

By  co-tenant.   Tenancy  in  COiniON,  |  29. 
fJvtdence  ol  Bubsequent  repairs  In  actions  for 

Injuries  from  defects  or  obstructioiu  in 

streets  or  highways.    MuKIClFAL  Cobpo- 

BATIOKS,  S  818. 
From  negliKence  in  general.  Keouoence, 

{  131. 

To  animals  on  or  near  railroad  tracks. 

Railboads,  S  442. 
To  serraats.    Masteb  and  Sebvant,  S 
270. 
Improvements. 

Power  of  dty  to  pre^'pnt  repair  of  wooden 
bnildings,  as  fire   protection.  Municipal 

COBFOBATIONS,  f  603. 
tjnder  contract  relating  to  water  power.  Wa- 
TBBS  AND  WaTEB  COITBSES,  |  158. 

Waste  by  cutting  and  removing  timber  neces- 
sary for  repairs.    Waste,  {  17. 

To  pftrtlcalM  speelea  of  propertri  estaies, 
or  lii<ereata. 

See— 

Bridges.    Bbidoes,  {  21. 

Over  canals.   Cawals,  H  17,  19,  20. 
Bnildings.  lien  for  services  rendered  or  materi- 
als furnished.   Mechanics'  Liens,  |  2G. 
-Canals,  |  16. 

•Courthouses,  appropriations  for.    Counties,  { 
162. 

Demised  premises.   Landlokd  and  Tenant,  {§ 
l.">0.  152,  154,  155,  im. 
Failure  to  repair  as  affecting  liability  for 
rent   Landlord  axd  Tenant,  {  188. 
Drains,  §8  2,  50-54,  70,  7(i. 
•Gates  at  private  crossings  over  railroad  track)), 
liability   for  killing  stock.     Railroads,  S 
413. 

Highways.    IIigiiwats,  H  105,  108,  100,  111- 
115.  llT-120. 
At  railroad  crosring.  Railroads,  %  95. 


Machinery  and  appliances  as  affecting  liability 
of  master  for  injuries  to  servant.  Master 
AND  Servant,  |  127. 

Mortgaged  premises,  rights  and  liabilities  uf 
parties.    Mortgaqes,  {  202. 

Property  dedicated,  as  acceptance  of  dedicn- 
tion.    Dedication,  {  35. 

School  building.  Schools  and  School  Dis- 
tricts, 8  73. 

Sewers.  Municipal  Corporations,  §S  S;t2, 
849. 

Street  railroads  and  streets.  Street  Rail- 
roads, §  3S. 

Streets  and  other  public  ways,  duty  of  munic- 
ipality. Municipal  Gobpobations,  { 
757. 

Assessments  for  benefits.  Municipal  Cor- 
porations, I  414. 

Liability  of  persons  causing  defects  for 
cost  of.  Municipal  Corporations,  | 
606. 

Turnpikes  and  Toll  Roads,  SS  18-20. 
Wharf  as  defeating  right  to  collect  wharfage. 
Municipal  Cobpobations,  {  719. 

REPARATION. 

Mitigation  of  damages  In  actitm  for  libel  or 
Blonder,  see  Libel  and  Slandeb,  1  60. 

REPEAL 

Common  Law,  ||  10-12. 

ConBtitutlon  or  by-laws  of  building  association. 
Building  and  Loan  Associations.  |  5. 

Municipal  ordinances  or  bylaws  in  graeral 
Municipal  Cosporations,  |  115. 

Rules  of  city  council.  Municipal  Cobpoba- 
tions, I  02. 

Statutes,  ||  149-170. 

REPELLING  ATTACK. 

See- 
Defense  to  prosecution  for  assault  with  intent 
to  kill.   Homicide,  |  96. 
For  homicide.   Homicide,  H  108-118. 

REPETITION. 

See- 
Instructions- 

Criminal  T^w,  |}  806,  829. 
Tbial,  {{  229,  260. 
Of  language  used  as  affecting  damages.  Libel 
and  Slandeb,  I  116. 
As  element  of  libel  or  slander.   Libel  and 
Slander,  H  26-29. 
Questions  to  witnesses  on  direct  examination. 

Witnesses,  {  245. 
Redirect  examination  of  testimony  given  on  di- 
rect examination.   Witnesses,  |  200. 


REPLEADER. 


.See  Pleading.  8  280. 
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Scope-Note. 

[INCLDDES  actions  for  recovery  of  specific  personal  property  by  Immediate  de- 
livery thereof,  founded  on  right  of  possession,  more  particularly  writs  of  replevin  and 
statutory  actions  of  claim  and  delivery,  actions  to  recover  chattels,  ball,  trovw,  etc; 
nature  and  scope  of  the  remedy  In  general :  groondB  of  auch  actions  and  defMises  tliae> 
to ;  and  against  whom  and  as  to  what  property  th^  may  be  maintained ;  procednre 
therein;  alternative  or  Incidental  recovery  of  damages;  verdict  and  Jadgment  and 
enforcement  tbereof ;  review  of  proce^tngs;  costs  in  sadi  actions;  and  liabilities  on  and 
enforcement  of  securities  given  In  such  actions. 

[EXCLUDES  actions  founded  on  right  of  property  (see  Detimie) ;  sninmair  proceed- 
ti^  to  determine  and  restore  prevlons  possession  (see  Poitetaorp  Wamtnt) ;  and  actions 
for  damages,  merely  for  Injurli^,  taking,  converting,  or  detaining  personal  propwtr  (see 
Trespaas;  Trover  and  Converaion).  For  complete  list  of  matters  excluded,  see  croBS-zef- 
erences,  post] 

'Analysis. 

I.  Right  of  Action  and  Defenses. 

§  1.  Nature  and  scope  of  remedy. 
§  2.  Statutory  provisions  and  remedies. 
§  3.  Property  subject  to  replevin 
§  4.           In  general. 

§  6.           Property  taken  under  execution,  attachment,  or  other  process. 

§  7.   Property  taken  for  collection  of  tax  or  assessment. 

§  8.  Title  and  right  to  possession  of  plaintiff. 

I  9.  Taking  or  detention  by  defendant. 

1 10.  Possession  of  defendant. 

§  11.  Demand. 

1 12.  Defenses. 

1 16.  Persons  entitled  to  sue. 

§  16.  Persons  against  whom  replevin  may  be  brought. 

II.  Jurisdiction,  Venue;,  and  Parties. 

§  19.  Venue. 

§20.  Time  to  sue. 

IIL  Proceedings  for  Taking  and  Redelivery  of  Property. 

§26.  Affidavit. 

I  27.  ■        Necessity  and  purpose. 

§  28.    Requisites  and  sufficiency  in  general. 

§  30.   Description  and  value  of  property. 

§  31.   Averments  as  to  cause  of  detention. 

§  32.           Defects,  objections,  and  amendment. 

§33.  Replevin  bond  or  undertaking. 
§34.  Writ 

§  36.  Requisites  and  sufficiency  in  general 

§  37.  Description  and  value  of  property. 

§  38.    Defects,  objections,  and  amendment. 

1 40.  Taking  property  under  requisition,  writ,  or  order. 

§41.  Service  of  requisition,  writ,  or  order,  and  accompanyii^  papers. 

§  44.  Custody  and  care  of  property. 

§  46,  Delivery  of  property  to  plaintiff. 

§46.  Rights  and  liabilities  of  plaintiff  in  possession  of  property. 
8  47.  Proceedings  for  redelivery  of  property  to  defendant 

§49.           Bonds  or  undertakings. 

§  51.  Quashing  or  vacating  requisition,  writ,  or  order. 
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III.  Proceedings  for  Taking  and  Redelivery  of  Property — Continued. 

§  53.  Return  of  requisition,  writ,  or  order. 
§  54.  Effect  of  failure  to  replevy  property. 

IV.  Pleading  and  Evidence. 

§  56.  Declaration,  complaint,  or  petition. 

§  57.   Form  and  requisites  in  general. 

§  58.    Title  and  right  to  possession  of  plaintiff, 

§  59.   Description  and  value  of  property. 

§  fiO.   Taking  and  detention  by  defendant. 

§  61.   Demand. 

§  63.  Plea,  answer,  or  affidavit  of  defense,  in  general. 
§  64.  Avowry  or  cognizance  and  plea  thereto. 
§  66.  Replication  or  reply. 
§  67.  Demurrer. 

§  68.  Amended  and  supplemental  pleadings, 
§  69.  Issues,  proof,  and  variance. 
§  70,  Presumptions  and  burden  of  proof, 
§  71.  Admissibility  of  evidence. 
§  72.  Weight  and  sufficiency  of  evidence. 
V.  Damages. 

§  74.  Elements  of  compensation. 

§  75.    In  general. 

§  76.   Detention  of  property. 

§  78.           Depreciation  in  value  of  property. 

§  83.  Amount  awarded. 
§  83.  Damages  to  defendant  in  general. 
VL  Trial,  Judgment,  Enforcement  of  Judgment,  and  Review. 
§  85.  Dismissal  or  nonsuit  before  trial. 
§  86.  Scope  of  inquiry  and  powers  of  court. 
§  87.  Mode  and  conduct  of  trial. 
§  88.  Questions  for  jury  in  general. 
§  80.  Dismissal  or  nonsuit  at  trial. 
§91.  Instructions. 
§92.  Verdict  and  findings. 

§  93.           Requisites  and  sufficiency  in  gcneraL 

§  95.   Description  of  property. 

§  96.   Value  of  property. 

§  97.    Damages. 

§  98.  New  trial. 
§99.  Judgment. 

§  100.           Form  and  requisites  in  generaL 

§  101.          By  default. 

102.  Partial  recovery. 

103.   For  defendant. 

§  105.           Award  of  possession  or  return  of  property. 

§  106.           Recovery  of  value  of  property. 

§  107.   Alternative  judgment. 

§  109.           Operation  and  effect. 

§  110.  Performance  of  judgment  for  return  of  property. 
§  111.  Execution  and  enforcement  of  judgment. 
§  112.  In  genera!. 

1 115.  Effect  on  title  to  property  of  satisfaction  of  judgment  for  value 
or  damages. 

§116.  Appeal  and  error. 

§  117.  Costs. 
VII.  Liabilities  on  Bonds  and  Undertakings. 

§  118.  Accrual  or  release  of  liability  by  breach  or  fulfillment  of  con- 
ditions. 

§  119.  Replevin  bonds  or  undertakings. 
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VII.  Liabilities  on  Bonds  and  Undertakinga — Continued. 

§  122.  Rights  and  remedies  of  sureties. 
§  134.  Extent  of  liability, 
§  127.  Actions. 

§  128.    Right  of  action. 

§  130.    Defenses. 

§  131.   Jurisdiction  and  venue. 

§  1.*12.    Parties. 

§  133.    Pleading. 

§  131.    Evidence. 

§  135.   Trial,  judgment,  and  review, 

Cross-References. 


See  Detinue. 

By  D«rtlcnl«r  cImmm  of  peraoaa. 

Ruyer  of  goods  on  &ilure  to  deliver.   Sales,  f 
3!>9. 

ilairoant  of  attached  property.  Attaciiuent, 

i  30<). 

Of  property  taken  on  execution.  Execu- 
tion, 8  186. 
Cotenant  against  cotenant.   Tenanct  in  Cou- 

HON.  8  3S. 

Purcliasot  of  partner's  interest  in  firm  proper- 
ty.    I'ARTNEBSIIIP,  I  227. 

.Seller  of  goods  against  buyer.    Sales,  H  316- 
319. 

Against  third  persona.  Sales,  |  225. 
As  remssion  of  sale.  Sales,  S  108. 
On  condition.  Sales,  H  479,  4S0. 


For  recDv-ery  of  varttealar  ayeelM  of 
property,  estates  or  latereata,  or  ea- 
foreemeKt  of  partl««l«r  rlskta  or  rrM- 
edlee. 

Enforcement  of  Den  for  price  of  goods.  Sales. 
I  315. 

Of  right  of  exemption.    Exehptxons,  S 
138. 

Mortf^ged  property.  Chattel  Mobtoages.  H 

171-173.  * 

Itecovery   of  corporation  subscription  books. 

COBPOBATIONS,  {  73. 

Of  goods  shipped  on  refusal   to  deliver. 

Cabbiekr,  I IH. 
Of  possession  or  value  of  minerals  removed 

from  mines.    Mines  and  Minebau,  { 

51. 

Of  property  seised  for  taxes.  Taxation,  i 
612. 


I.  RIGHT  OF  ACTION  AND  DEFENSES. 

Bight  of  landlord  to  replevin  hia  share  of  crop 
hefore  division,  see  L,andlord  and  Tenant, 
8  32«. 

Right  to  determine  injuries  to  real  estate  as 
afeoted  by  abolition  of  distinction  as  to  forms 
of  action,  see  ACTION,  g  32. 
To  recover  impounded  trespassing  animals,  see 
Animals,  %  05. 

I  1.   Nature  and  scope  of  remedy. 

Waiver  of  tort  and  suit  in  assumpsit,  see  Ac- 
tion, g  28. 

[a]     (Sup.  1S73) 

The  action  of  replevin  may  be  maintain- 
ed in  all  cases  where  the  action  of  trespass 
would  lie  prior  to  the  adoption  of  the  Code  for 
taking  away  personal  property.— Rowell  v. 
Klein,  44  Ind.  200,  13  Am.  Kep.  235. 

tb]  (Sop.  1877) 
Replevin  is  a  mere  possessory  action  to  re- 
cover the  possession  of  property  of  which  the 
plaintiff  is  deprived  by  a  tort.  Any  person 
having  the  unlawful  possession  of  personal 
property  belonging  to  another  is  the  proper 
party  from  whom  to  replevy  the  same,  wheth- 
er he  claims  it  as  owner,  agent,  administrator, 


trustee,  custodian,  or  in  any  other  capadty.— 
Rose  r.  Cash,  58  Ind.  278. 

[c]  (Sap.  188S) 

Replevin  is  strictly  an  action  at  lav.  The 
right  of  recovery  must  «cist  at  the  time  the  ac- 
tion is  commenced.  It  cannot  be  created  by 
bringing  notes  given  for  the  purchase  price  on 
s  sale  of  the  goods  into  court  as  in  an  equita- 
ble suit  for  resdsrion  and  offering  to  surrender 
them  up  as  the  court  may  direct— Thompson 
V.  Peck.  18  N.  B.  16,  115  Ind.  612,  1  L.  R.  A 
201. 

[d]  (APP.I8S3) 

The  action  of  replevin  may  now  be  main- 
tained in  all  cases  where  the  action  of  trespa^-' 
would  lie  prior  to  the  adoption  of  the  Code  for 
taking  away  personal  property.— Ferguson  ». 
Day,  33  X.  E.  213,  6  Ind.  App.  138. 

[e]  (App.  1907) 

The  gist  of  the  action  of  replevin  is  de- 
fendant's unlawful  detention  of  plaintiff's  prop- 
erty.—Reardon  V.  Higgins,  39  Ind.  App.  363, 

TS>  N.  E.  208. 

Fob  Cases  fbou  Other  States, 
See  42  Cent.  Dig.  Replev.  %  1. 
See,  also,  34  Cyc.  pp.  1352-1355;  note.  3 

L.  R.  A.  (N.  8.)  188;  note,  80  Am.  St 

Rep.  741. 
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{ 2.  Stetatory  prorislona  and  vemedles. 

[«]    (S«p.  1882) 

The  remedy  for  the  tirial  of  the  right  oC 
property  giveii  in  2  Rer.  St  c.  5,  pp.  483-407, 
Is  merely  enmnlative,  and  does  not  forbid  re- 
sort to  the  ordinary  proceedli^  in  the  nature 
of  replevin.— Firestone  t.  Mishler,  18  Ind.  430. 

Fob  Cases  fboh  Otueb  States, 

See  42  Cent.  Dig.  Beplev.  Sl  2,  3. 
See,  also,  34  Cyc.  pp.  1306,  1357. 

t  3.  Property  smbjoet  to  repIoTln. 

Fob  Cases  vbou  Otheb  States. 

See  42  Cent.  Diq.  Repler.  S|  4-44. 
See,  also,  34  Cyc,  pp.  1857-1385;  note,  40 
L.  R.  A.  507. 

I  4.  —  In  ceneraL 

The  record  book  of  a  corporation  which 
has  been  vrongfully  detained  may  be  recover- 
cd  in  an  action  of  replevin. — Sonthem  Plank 
Road  Ca  t.  Hixon,  6  Ind.  105. 

tb]    (Sup.  1860) 

Com  standing  upon  the  stalk  not  severed 
from  the  land  may  be  rerovered  under  the  stat- 
ute for  the  recovery  of  personal  propertj'.— 
Matlock  T.  Fry.  15  Ind.  483. 

[c]  <9«p.l861) 

The  possession  of  title  deeds  may  be  re- 
covered in  the  action  under  the  Code  for  the 
recovery  of  personal  property.— WilsoiT  t.  Ry- 
bolt,  17  Ind.  301,  70  Am.  Dec.  486. 

[d]  (Snp.  1868) 

Plaintiff  furnished  II.  with  money  with 
which  to  purchase  furs  under  an  agreement 
that  H.  was  to  deliver  the  furs  to  plaintiff  on 
demand  or  return  the  money.  Defendant  sold 
furs  to  H.  and  also  to  plaintiff  without  receiv- 
ing pay  from  either,  and  shipped  them  in  one 
psckagc  to  plaintiff  C.  O.  D.  Plaintiff  refused 
to  pay,  and  attempted  to  replevin  the  package. 
Hftd,  that  if  the  furs  sold  to  H.  belonged  to 
him  until  delivery,  and  were  intermingled  with 
tlioRe  ordered  by  plaintiff,  but  which  belonged 
to  defendant  until  they  were  delivered  to  plain- 
tiff and  paid  for,  plaintiff  could  not  replevin 
the  package.— Minchrod  v.  Windoes,  20  Ind. 
288. 

tt>1    (Sap.  1878) 

The  legislature  did  not,  by  the  enactment 
of  the  Code  abolishing  the  distinctions  between 
actions  at  law  and  suits  in  equity,  and  between 
the  forms  of  Bucb  actions  and  suits,  thereby 
abolish  the  dii^tinction  existing  between  real 
and  personal  actions,  so  as  to  allow  rights  in 
or  injuries  to  real  property  to  be  determined 
in  an  action  for  replevin.— Richetts  t.  Dorrel, 
55  Ind.  4T0. 

Fence  rails  and  stakes,  though  unlawfully 
taken  and  detained  by  a  wrongdoer,  when  usfd 
by  him  in  the  construction  of  a  fence  upon  bis 
real  estate,  thereby  become  part  of  such  real- 


ty, and  cannot  be  replevied  by  the  owner  as 
personal  property. — Id. 

An  article  severed  from  the  realty  by  a 
wrongdoer  may  be  replevied  by  the  owner  as 
long  as  its  separate  identic  can  be  ascertain- 
ed, since  it  ia  thereby  made  personal  property. 
-Id. 

tn    (Snp.  1890) 

Under  Rev.  St.  1881,  S  1285,  which  pro- 
vides that  the  phrase  "personal  property"  shall 
include  goods,  chattels,  evidences  of  debt,  and 
things  in  action,  a  note  is  "personal  property," 
within  the  meaning  of  section  12fl6  concerning 
replevin.— Bush  v.  Groomes,  125  Ind.  14,  24 
X.  E.  81. 

Ig]    (A  pp.  1899) 

It  is  not  always  necessary  to  plaintiffs 
success  in  replevin  that  the  property  shall  be 
so  situated  that  it  may  actually  be  taken  and 
delivered  to  him.-We8t  v.  Graff,  55  M.  E.  50(1, 
23  Ind.  App.  4ia 

m    (App.  IMS) 

A  certificate  of  bank  stock  Is  tangible  per- 
sonal property,  which  may  he  recovered  in  re- 
plevin.—Opperman  V.  Citizens'  Bank  of  Michi- 
gan City,  85  N.  E.  001. 

Fob  Cases  frou  Other  States, 

See  42  Cent.  Dig.  Replev.  S!l  4-10,  21-26. 
See,  also,  34  Cyc.  pp.  1357-1304. 

S  5*  ^—  Property  takem  wader  exeen- 
tioM,  Kttaehmentt  or  otker  pro- 
eeae. 

Averment  in  affidavit,  see  post,  |  31. 
Avowry,  see  post,  {  64. 
Pleading,  see  post,  S  63. 

[a]  (Sap.  1875) 

Where  an  officer  levies  on  personal  prop- 
erty, which  is  owned  in  commou  by  the  debtor 
nnd  a  third  party,  he  bas  the  right  to  ttike  the 
entire  property  into  his  possession,  and  the  co- 
owner  cannot  maintain  replevin  for  the  prop- 
erty.—Branch  V.  Wiseman,  51  Ind.  1. 

[b]  (9«p.lSTS) 

It  is  a  good  defense  to  an  action  for  the 
recovery  of  the  possession  of  personal  proper- 
ty, that  it  has  been  taken  by  the  defendant  by 
virtue  of  a  writ  of  attachment  in  his  bands 
as  sheriff  against  the  property  of  a  person  not 
a  party,  who  Is  the  owner.— Wiler  v.  IManiey, 
51  Ind.  100. 

[c]  (Sap.  1881) 

A  sheriff  who  has  taken  on  execution  the 
property  of  another  than  the  execution  defend- 
ant, and  received  from  htm  a  delivery  t>ond 
without  returning  the  property,  is  liable  in  re- 
plevin on  a  demand  for  the  same. — Louth ain  v. 
Fitzcr,  78  Ind.  449. 

[d]  (Snp.  1SS2) 

Under  2  Itev.  St.  1876.  p.  88,  f  128,  pro- 
vidiiig  that,  when  goods  are  wrongfully  taken 
from  the  owner  on  execution,  he  may  bilng  no 
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action  for  the  posseasioQ  thereof,  where  the 
■heriff,  by  direction  of  plaintiff,  who  wa»  pres- 
ent, levied  on  goods  which  did  not  belong  to 
the  execution  defendant,  the  owner  may  main- 
tain replevin  against  both  the  sheriff  and  plain- 
tiff, though  neither  of  them  had  actual  posses- 
sion of  the  goods  at  the  commencement  of  the 
suit.-Had]e7  t.  Hadley,  82  Ind.  95. 

[0]     (Bnp.  18S5) 

Under  the  provisions  of  the  Code,  the  ex- 
ecution defendant  cannot  maintain  an  action 
for  the  recovery  of  the  personal  property  held 
nader  the  execution,  except  where  the  property 
is,  by  atato'te,  exempt  from  execution.— Louis- 
ville, O.  &  St  U  Bar.  Co.  T.  Payne,  2  N.  E. 
682,  lOS  Ind.  18S. 

FOK  Gases  noM  Otheb  States. 

Sei  42  OBm.  DlO.  Beplev.  H  27-37. 
See,  also,  34  Cyc  pp^  136S-1378:  oote.  55 
L.  B.  A.  280;  note,  20  Am.  Dee.  696. 

I  T,  —  Property  takem  £«r  Mltoatlom 
of  tax  or  ■■—meat. 

See  Taxation,  {  612. 

r<»  Cases  wmm  Otueb  States, 

Skb  42  Gbkt.  Dm.  Beplev.  H  88-44. 
See,  alBo^  84  Cyc.  pp.  1381-1884. 

I  8.  ntle  ud  9^zht  to  poeaeastom  of 
plaintiff. 

Allegations  in  pleading,  see  post,  |  58. 
Evidence,  see  post,       71,  72. 
Instmctiona,  see  post,  {  91. 
Pleading,  see  post,  H  57.  63,  66.  69. 
Preaumptlons  and  burden  of  proof,  see  post,  | 
70. 

Verdict  and  findings,  see  post,  |  98. 

[s]  <Svp.UU) 
Replevin  lies  by  a  person  not  having  the 
actual  possession  of  the  goods  when  taken,  pro- 
vided he  have  at  the  time  the  general  property 
and  the  right  of  immediate  possession.— Cbinn 
T.  Buasell.  2  Blackf.  172. 

Cb]    (8Mp.  1832) 

If  goods  seized  by  the  marshal  of  an  nn- 
Incorporated  town  h7  virtue  of  a  legal  precept 
be  unlawfully  taken  out  of  his  possession,  he 
can  support  an  action  of  replevin  for  them 
against  the  wrongdoer. — Fitch  t.  Dunn,  8 
BUckf.  142. 

[c]  To  sustain  an  action  of  replevin  the  plain- 
tiff must  be  entitled  to  the  immediate  posses- 
sion.—(Sup.  1837)  Walpole  t.  Smith,  4  Blackf. 
304;  (1855)  Xoble  v.  Spperly,  6  lad.  414. 

[d]  (Sa*.  USD 

A  geneial  or  spedal  property  in  goods,  ac- 
companied with  po8ses8i<ni,  either  actual  or 
constructive.  Is  sufficient  to  support  replevin.— 
Walpole  T.  Smith,  4  Blackf.  304. 

A  constable,  who  has  levied  an  execution 
on  goods  after  the  execution  and  levy  have  been 
set  aside,  has  not  such  a  property  in  the  goods 


as  will  sustain  replevin  against  the  creditor,  to 
whom  lie  had  delivered  tlie  goods  Ua  safe-keep- 
ing.—Id. 

[e]  Plaintiff  In  replevin  must  recover  on  the 
strength  of  hia  own  title  or  right  of  possession. 
—(Sup.  1848)  Simcoke  v.  Frederick.  1  Ind.  M. 
Smith.  64;  (1872)  Davia  v.  Warfield,  38  Ind. 
461. 

[t]  (S«*.Utt) 
If  the  plaintiff  in  replevin  show  a  prima 
fade  right  to  the  pmperty,  he  omat  recover  aa 
a^nst  all  who  do  not  prove  better  title.— Ing- 
ersoll  y.  Emmerson,  1  Ind.  76,  Smith,  Tf. 

[g]  To  maintain  replevin,  the  plaintiff  most 
have  the  right  of  possession,  as  well  as  the 
right  of  property.— (Sup.  1849)  Bradley  v.  Mi- 
chael, 1  Ind.  551.  Smith,  34G;  (App.  ISSI) 
Whitehead  t.  Coyle,  27  N.  B.  716,  1  Ind.  App. 
450. 

[b]    (Swp.  1841) 

In  an  action  of  replevin  plaintiff  most 
show  that  he  is  entitied  to  the  right  of  posses- 
sion.—Bradley  T.  Michael,  1  Ind.  551,  Smith, 
346. 

[I]    (Snp.  1863) 
One  entitied  to  the  possession  may  maintabi 
replevin  against  a  petson  wrongful^  taking 
away  the  pnqterty.— Moorman  t.  Qnid,  20  Inl 

67. 

m  (Snp.l8M> 
The  levy  of  an  execution  gives  to  the  of* 
ficer,  while  the  execution  remains  in  his  bands, 
such  a  apedal  property  in  the  goods  levied  npoi 
as  enables  him  to  maintalD  replevin  for  then.— 
Dunkin  v.  McKee,  23  Ind.  447. 

[k]    (Sap.  ISTS) 

In  replevin,  a  qualified  property  In  the  de- 
fendant as  bailee  fs  sufficient  to  defeat  the  plain- 
tiff who  has  the  general  property  in  the  same 
thing,  unless  he  has  the  immediate  right  of  pos- 
session as  against  the  defendant,  though  the 
plaintiff  is  the  bailor.— Branch  v.  Wiseman,  51 
Ind.  1. 

[I]  (Sap.  urn 

A  part  owner  of  a  diattel  as  a  tenant  in 
common  with  other  owners  of  the  same  chattd 
cannot  merely  on  Uie  groond  of  his  paztnenhip 
maintain  replevin  for  the  posseBsion  of  the  chat- 
tel so  owned  in  commmi ;  but,  if  he  alleges  an 
unlawful  detention,  and  his  tiUe  to  possession, 
be  may  prove  such  facts,  even  against  his  co- 
tenants  in  the  general  ownership  <tf  the  proper- 
ty.—Deacon  T.  Powers,  S7  Ind.  480. 

[m]  A  plaintiff  In  replevin  must  recover.  If  at 
all  on  the  strength  of  bis  own  tiUe  or  right  of 
possession. — (Sup.  1878)  Smith  v.  Peterson,  63 
Ind.  243;  (1882)  Dixon  v.  Duke,  85  Ind.  434; 
(App.  1891)  MiUer  T.  Uvely,  27  N.  E.  437,  1 
Ind.  App.  6. 

[n]    (Sap.  IRTS) 

In  an  action  to  recover  the  possession  of 
personal  property,  where  the  complaint  alleges 
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title  in  plaiatlfr,  it  is  a  good  defense  to  sbow 
that  the  title  to  the  property  is  In  a  Btmnser 
to  the  record.— Domestic  Sewing  Mach.  Uo.  v. 
Arthurhultz,  63  Ind.  322. 

[o]     (Sap.  1881) 

Plaintiff,  sning  to  recover  personal  proper- 
ty, can  recover  only  on  the  strength  of  his  own 
title;  and  his  action  must  fail  on  its  lieing 
shown  that  his  title  grew  out  of  a  fraudulent 
collusion  between  him  and  his  vendor  to  defraud 
the  letter's  creditors.— I^ane  v.  Sparks,  75  Ind. 
278. 

[p]     (S«p.  1881) 

If  a  claimant  of  personal  property  has  no 
title,  he  caanot  recover  it  from  (me  in  posses- 
sion who  claims  It  by  virtue  of  a  sheriff's  sale, 
thoagb  the  sale  was  irregular.— Easter  v.  Flem- 
ing, 78  Ind.  116. 

[q]    (Sop.  1881) 

On  breach  of  a  contract  to  make  a  mortgage 
on  personal  property,  replevin  will  not  lie  to  re- 
cover the  possession  of  the  property.— Baddeley 
T.  Patterson.  78  Ind.  157. 

[r]  (Sap.  1881) 
The  purchaser  of  land  at  a  sheriff's  sale  al- 
lowed the  tenant  to  remain  in  possession  till  aft- 
er the  croi»  were  har^-ested.  Held,  that  he  could 
not  maintain  replevin  therefor.— Bowen  v. 
Boach,  78  Ind.  301. 

M    (Sup.  1885) 

Since  the  pledgee  has  a  right  to  the  pM- 
session  of  the  property  pledged,  be  may  main- 
tain replevin  against  one  who  unlawfully  de- 
tains  it  by  virtue  of  a  chattel  mortgage  execut- 
ed snhsequeot  to  the  pledge.— Deeter  v.  Sellers, 
1  N.  B.  S54.  102  Ind.  408. 

[t]  (Snp.  1890) 
As  Rev.  St.  §g  2512.  2518.  give  to  the  guard- 
ian of  a  minor  the  right  to  the  custody  of  per- 
Honal  property  owned  by  his  ward,  such  a  guard- 
ian may  maintain  replevin  therefor.  Sections 
255-258,  giving  an  infant  the  right  to  sue  by 
next  friend,  do  not  control  an  action  in  which 
the  guardian  lias  himself  the  right  to  recover. — 
Boniff  V.  Stipp.  120  Ind.  32,  25  N.  B.  865. 

[n]    (App.  1891) 

In  replevin,  plaintiff  may  prove  either  gen- 
eral or  special  ownership  In  himself  with  right 
of  possceidon.— Buck  v.  Young,  27  N.  E.  1106,  1 
Ind.  App.  558. 

[vl     (App.  1891) 

As  Rev,  St.  1881,  SS  2512,  2515,  2518, 
2521,  give  to  the  guardian  of  a  minor  the  right 
to  the  custody  of  the  personal  property  owned  by 
bis  ward,  such  guardian  may  maintain  replevin 
to  recover  logs  unlawfully  taken  from  his  ward's 
land  by  parties  having  a  life  estate  therein.— 
Meiser  v.  Smith,  2  Ind.  App.  87,  27  N.  E.  871. 

tw]    (App.  1891) 

Plaintiff  purchased  goods  which  had  been 
levied  upon  to  satisfy  a  judgment  against  the 
seller,  with  knowledge  thereof.    The  property 


subseqnently  being  attached  by  the  same  officer 
at  the  suit  of  another  creditor  of  the  seller, 
plaintiff  brought  replevin  against  the  officer. 
Held,  that  the  action  would  not  lie  without  first 
satisfying  the  judgment,  and  the  action,  not  be- 
ing authorised  at  its  commencement,  could  not 
be  sustained  by  the  subsequent  satisfaction  of 
the  judgment— Brown  v.  Loesch,  3  Ind.  App. 
145,  29  X.  E.  450. 

[X]    (App.  1893) 

Where  specific  articles  of  partnership  prop- 
erty are  levied  on  and  seized  by  a  sheriff  for 
the  individual  debts  of  one  member  of  the  firm, 
as  the  sole  property  of  such  member,  in  disre- 
gard of  the  interests  of  the  partnership,  the  part- 
ner against  whom  the  execution  was  levied,  with 
the  other  partners,  may  jointly  maintain  replevin 
to  recover  possession  of  such  property. — Fergu- 
son V.  Day,  6  Ind,  App.  138,  33  N.  E.  213. 

M    (App.  1904) 

In  order  to  maintain  replevin,  one  must 
hav«  title  or  right  of  possession.— Morgan  v. 
Jackson,  69  N.  E.  410,  32  Ind.  App.  169. 

[yy]   (App.  1907) 

Where  a  plaintiff  in  a  replevin  should  have 
delivered  a  horse,  to  secure  an  equitable  lien 
thereon,  to  defendant,  the  fact  that  defendants 
secured  the  horse  from  a  livery  stable  keeper 
without  plaintiffs  knowledge  or  consent  did  not 
make  plaintiffs  possession  of  the  horse  unlaw- 
ful.—Reardon  T.  Hlggins,  39  Ind.  App.  363,  79 
N.  E.  208. 

[si    (App.  1907) 

In  replevin,  the  jury  was  properly  charged 
that.  If  at  the  commencement  of  the  action  plain- 
tiff was  the  owner  of  the  property  and  entitled 
to  possession  at  that  time,  the  withholding  and 
detention  thereof  by  defendant  was  wrongful,  and 
that  plaintiff  was  entitled  to  recover,  unless  de- 
fendant obtained  possession  of  the  property 
rightfully,  and  no  demand  for  its  return  had 
been  made  by  plaintiff  before  suit  brought.- In- 
diana Union  TracUon  Co.  v.  BIck,  40  Ind.  App. 
451,  81  N.  B.  617. 

[zz]    (App.  1908) 

To  replevin  an  insurance  policy  plaintiff 
should  show  a  right  of  possession,  and,  if  de- 
fendant's possession  is  unlawful,  a  demand  there- 
for.—Stewart  V.  Owynn,  41  Ind.  App.  320,  82 
N.  B.  1000,  83  N.  B.  753. 

Fob  Cases  fbom  Otheb  States, 

See  42  Ont.  Dig.  Replev.  §§  45-68. 
See,  also,  34  Cyc.  pp.  1385-1395 ;  note,  80 
Am.  St.  Rep.  741. 

§  9.  Takins  or  detention  by  defendant. 

Allegations  in  pleading,  see  post,  §  60. 
Damages  for  detention,  see  post,  §  78. 
Pleading,  see  post,  SI  57,  63,  67. 
Verdict  and  findings,  see  post,  {  93. 

[a]    (Sap.  1831) 

The  action  of  replevin  is  not  limited  to 
cases  of  distress,  but  lies  in  all  cases  of  a  tor- 
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tiooB  and  anlawfal  taUng  and  detention  of 
goods  and  chattela.— Daggett  t.  Robiiu.  2  BUlM. 
415,  21  Am.  Dec.  752. 

[b]  (Sop.  1850) 

To  sustain  an  action  of  replevin,  it  is  nec- 
essary for  the  plaintiff  to  prove  either  an  unlaw- 
ful taking  or  an  unlawful  detainer.— Baer  v. 
Martin,  2  lod.  229. 

[c]  {APP.1MW) 

Where  a  creditor  of  a  husband  rerei\-ed  as 
tiecuxity  therefor  a  certificate  of  bank  stock  own- 
pd  by  the  wife,  and  the  wife  demanded  the  re- 
turn of  the  certificate,  the  refusal  of  the  cred- 
itor to  surrender  tbe  same  was  an  unlawful  de- 
tainer, since  the  contract  of  suretyship  by 
which  he  obtained  the  certificate  was  voidable 
under  the  statu  tt>.—Oppennan  t.  Citizens*  Bank 
of  Michigan  Citj-,  85  X.  E.  991. 

Replevin  lies  by  the  owner  of  personal  prop- 
erty agnin<it  a  person  who  has  such  property  In 
his  poRsession  without  right  to  retain  tt  as 
against  the  owner.— Id. 

Fob  Cares  fbou  Otiigb  States. 

See  42  Cent.  Dig.  Rpplev.  if,  09-82. 
See,  also,  34  Cyc.  pp.  ]39r.-1402. 

fi  10.  Possessloa  of  defendant. 

In  replevin  by  claimant  of  property  leaned  on 
under  execution  against  third  person,  see  Ex- 
ecution, i  180. 

Instructions,  see  post,  S  91. 

Pleading,  see  post.  ||  03,  09. 

[k]     (Snp.  ]8n> 

Any  person  having  the  unlawful  possession 
of  personal  property  belonging  to  another  is  the 
proper  party  from  whom  to  replevy  the  same, 
whether  he  dnlnis  it  as  owner,  agent,  adrainis- 
trator.  tn:stee.  custodian,  or  In  any  other  ca- 
pacit>'.— Rose  t.  Cash,  58  Ind.  278. 

[b]  (Sap.  1879) 

Where  chattels  covered  by  a  chattel  mort- 
gage were  levied  on  for  sale  on  an  execution 
against  tbe  morlgagor  while  they  remained  in 
his  possession  under  the  mortgage,  tbe  mortgagee 
could  not  replevy  them  from  the  officer.— Olds  v. 
Andrews,  00  Ind.  147. 

[c]  (Sni>.  m2) 

An  agent  who  for  his  principal  wrongfully 
detains  the  goods  of  another  is  personally  liable 
in  an  action  of  replevin.— Be rgboff  v.  McDonald, 
87  Ind.  540. 

[d]  (Sup.  18S4) 

Plaintiff  in  replevin,  to  whom  the  property 
had  been  delivered  by  virtue  of  his  writ,  btit 
whose  suit  had  b**en  dismissed  for  inaufficicncy 
of  the  bond,  and  a  judgment  of  retnm  rendered, 
began  another  suit  without  returniug  the  prop- 
erty. Held,  that  the  property  was  constniclively 
in  defendant's  possession,  so  as  to  authorize  the 
bringing  of  the  second  suit.— Teeple  v.  Dickey, 
94  Ind.  124. 


[e]     (Sap.  1SS4) 

A  mere  paper  levy  for  delinquent  taxes  is 
Dot  a  possession  which  will  sustain  replevin 
against  the  official  making  tbe  levy.— Standard 
Oil  Co.  T.  BretK,  08  Ind.  231. 

[f  ]    (Snp.  1885) 

Replevin  does  not  lie  against  one  who  i^ 
neither  actually  nor  constructively  in  possessiun 
of  the  property.— Van  Gorder  v.  Smith,  99  [nd. 
404. 

[K]  (App.lS92) 

A  person  in  possession  of  goods  without 
right  cannot  avoid  an  action  of  replevin  by 
transferring  tbe  possession  to  another,  even 
though  the  transfer  be  made  before  the  com- 
mencement of  the  suit— Helman  r.  Withers.  3 
Ind.  App.  r>32,  30  N.  E.  S,  60  Am.  St  Rep.  295. 

[h]    (App.  ISSN) 

A  Judgment  for  plaintiff  in  replevin  la  not 
warranted,  where  it  does  not  appear  that  de- 
fendant is  in  ]K>ssession  of  the  goods  or  clnim- 
Ing  title  thereto.— Peninsular  Stove  Co.  v.  Ellis. 
51  N.  E.  105,  20  Ind.  App.  401. 

[I]     (App.  1899) 
Unless  personal  property  is  In  a  person's 
possession  or  under  his  control,  an  action  for 
its  possession  will  not  He  against  him.— West 
V.  OrafT,  55  X.  E.  500.  23  Ind.  App.  410. 

[J1  (Snp.  190O) 
An  injunction  against  a  sheriff  to  prevent 
the  sale  of  property,  and  not  replevin,  is  ilie 
proper  remedy  of  one  holding  the  property  un- 
der a  bill  of  sale  from  the  judgment  debtor, 
when  the  property  still  remains  in  his  possfs- 
sion,  and  he  has  given  no  receipt  for  It  or  other 
undertaking  to  the  sheriff,  and  is  not  holding  it 
as  his  agent,  since  replevin  would  not  lie  for 
the  possession  of  personal  property  by  one  bnv- 
ing  such  possession.— Owens  v.  Oascho,  50  N. 
R  224,  154  Ind.  225. 

For  Cases  fboh  Otheb  States, 

See  42  Cent.  Dig.  Replev.  Sfi  09-82. 
Se,  also,  34  Cyc  pp.  1390-1402;  note,  80 
Am.  St  Rep.  741. 

§  11.  Demand. 

Allegations  in  pleading,  see  post,  |  61. 
Evidence,  see  post,  S  71. 

fal  In  replevin  it  is  not  necessary  that  the 
plaintiff  show  demand  made  prior  to  the  suine 
out  of  the  writ,  if  the  original  taking  was 
wrongful.— (Sup.  1840)  .Lewis  v.  Masters,  8 
Rlackf.  244;  (1SS2|  Cunningham  t.  Baker.  84 
Ind.  597;  (1.S.S4)  Hamilton  v.  Browning,  94  Ind. 
242;  (1890)  Jones  v.  Smith.  123  Ind.  585,  'M 
S.  E.  308. 

[b]     (Snp.  I&16) 

It  is  not  often  that  a  demand  is  necessary 
to  sui^lain  an  action  of  replevin  for  an  unlaw- 
ful detainer  of  goods.— I^ewls  t.  Masters,  8 
Blackt.  244. 
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Where  the  possession  was  rightfal  at  its 
inception,  plaintiff  in  replevin  must  make  a 
demand  before  bringtns  his  action.— Id. 

[c]  (Snp.lSfS) 

The  delivery  of  the  writ  to  the  'sheriff  in 
an  action  of  replevin  is  the  commencement  of 
the  suit,  so  that  when  a  demand  is  necessary 
before  soit,  it  should  be  made  before  the  writ 
is  80  delivered.— Underwood  v.  Tatbam,  1  Ind. 
276,  Smith,  152. 

[d]  A  bona  fide  purchaser  of  personal  property 
from  a  wrongful  taker  is  not  liable  in  replevin 
by  the  lawfnl  owner  without  demand  first  made. 
—(Sup.  1861)  Coifner  Comstock,  17  Ind.  00 ; 
(App.  1895)  Ledbetter  t.  Embree,  12  Ind.  App. 
617,  40  N.  E.  928. 

[e]  (Sup.  1881) 

Xo  demand  before  Suit  brought  is  neces- 
sary to  the  maintenance  of  an  action  under 
Code,  i  128,  to  recover  the  possession  of  person- 
al property,  where  it  is  alleged  and  proved  that 
the  property  was  wrongfully  taken  and  is  un- 
lawfully detained  by  the  defendant.— Robinson 
T.  Sbatzley,  75  Ind.  461. 

[f]  (Snp.  lasi) 

In  a  suit  for  the  recovery  of  certain  prop- 
erty and  damages  for  the  detention  thereof, 
where  it  appeared  that  defendants  bad  wrong- 
fully conveited  the  property  to  their  own  use,  a 
demand  therefor  before  suit  brought  and  proof 
of  such  demand  was  unnecessary. — Cox  v.  Al- 
bert, 78  Ind.  241. 

[8]    (S«p.  1882) 

As  against  tbe  title  of  a  bona  fide  purchas- 
er for  value,  a  demand  before  suit  must  be 
shown  by  plaintiff  in  repleTin.-^orian  t.  Mc- 

Clure,  83  Ind.  310. 

[b]    (Sap.  18SZ) 

Where  defendant,  in  replevin  obtained  pos- 
session of  the  goods  by  fraud,  no  demand  by 
plaintiff  is  necessary.— Parrish  T.  Thurston,  87 
Ind.  437. 

[1]    (Sap.  18S3) 
When  one  knowingly  purchases  property 
from  another  who  is  not  the  owner  thereof,  the 
owner  may  maintain  replevin  therefor  without 
demand. — Kuhns  v.  Gates,  92  Ind.  66. 

[Jl    (Slip.  1885) 

A  demand  on  an  agent  of  defendant  for 
property  wrongfully  in  possession  of  such  agent 
constitutes  a  sufficient  demand  of  defendant. — 
Deeter  v.  Sellers,  1  N.  E.  854,  102  Ind.  458. 

In  replevin  to  recover  property  wrongfully 
converted  by  the  defendant,  and  of  which  be  is 
in  wrongful  possession,  no  demand  is  necessary. 
—Id. 

tk]    (Sop.  1889) 

Plaintiff  obtained  a  sheriff's  deed  of  land, 
and  afterwards  a  decree  quieting  his  title,  and 
a  writ  of  possession  based  on  such  deed.  Aft- 
er the  execution  of  such  deed,  but  before  the 


writ  of  possession  was  awarded,  the  original  own- 
er of  the  land,  who  remained  in  possession,  leas- 
ed it  to  one  who,  without  the  conseot  of  tbe 
plaintiff,  sowed  and  harvested  a  crop  of  wheat. 
Held,  that  the  latter  could  maintain  replevin 
for  such  wheat  without  having  first  made  de- 
raand.-Hall  v.  Durham,  117  Ind.  429,  20  N. 
E.  282. 

[11     (Sap.  1690) 

It  is  only  in  cases  where  the  property  of 
one  person  is  lawfully  in  tbe  possession  of  an- 
other, and  where  a  demand  will  render  the  pos- 
session unlawful,  that  a  demand  is  necessary  to 
the  maintenance  of  an  action  of  replevin. — Haff- 
ner  v.  Barnard,  24  N.  E.  152,  123  Ind.  429. 

[m]    (App.  1891) 

In  an  action  of  replevin  to  recover  prop- 
erty which  the  defendant  has  obtained  by  re- 
plevying it  from  a  third  person,  the  question 
whether  a  demand  was  a  necessary  prerequisite 
to  the  defendant's  action  of  replevin  is  immate- 
rial.—Walls  T,  Long,  2  Ind.  App.  202,  28  N. 
E.  101. 

[n]    (App.  1898) 

Where  the  taking  of  personalty  is  unlaw- 
ful, no  demand  need  be  made  before  bringing 
an  action  for  its  recovery.— Ablendorf  v.  Bark- 
ous,  50  N.  E.  887,  20  Ind.  App.  650. 

[o]     (App.  1899) 

A  demand  for  goods,  to  render  a  subse- 
quent sfllp  thereof  by  the  party  from  whom  they 
were  demanded  such  a  wrongful  disposal  of 
them  as  to  uphold  replevin  against  him  after  he 
parted  with  possession,  must  be  shown  to  have 
been  made  when  he  was  in  possession  and  con- 
trol thereof.— West  v.  Graff,  55  N.  K.  50G,  2:t 
Ind.  App.  410. 

For  C.\se8  fbom  Otheb  States, 

See  42  Cent.  Dig.  Replev.  ifi  S5-07. 
See,  alio,  34  Cyc  pp.  1404-1411. 

112.  Defamea. 

fa]  A  defendant  in  replevin  may  plead  prop- 
erty in  a  third  person.— (Sup.  1823)  Martin  v. 
Ray,  1  Blackt  291;  (1857)  Hall  v.  Ilenline.  9 
Ind.  256. 

[b]    (Snp.  1874) 
Ad  averment  of  property  in  defendant 
forms  a  good  issue  in  replevin,  whether  it  be  an 
absolute  property,  or  the  qualified  property  of 
a  bailee. — Darter  r.  Brown,  48  Ind.  3U5. 

Ic3    (Sup.  187B)  _ 

In  an  action  for  the  recovery  of  the  posses- 
sion of  personal  property,  it  is  not  a  good  an- 
swer that  since  the  commencement  of  the  action 
the  plaintiff,  by  his  use  of  the  property,  has 
realized  more  than  the  amount  of  his  claim, 
and  has  sold  the  property  for  a  certain  sum,  fur 
which  he  has  not  accounted. — Charles  v.  Malott, 
51  Ind.  350. 
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[d]  (Sup.  1883) 

In  replevin  of  domestle  animals,  It  Is  no 
defense  that  defendant  bad  taken  them  while 
trespassing  on  his  premises,  unless  be  shows 
that  be  subsequently  complied  with  the  provi- 
sions of  the  est  ray  laws  after  tbey  were  taken 
up.— James  t.  Fovler,  00  Ind.  663. 

[e]  (App.  1891) 

A  retaking  of  posseosion  after  the  com- 
mencement of  an  action  for  the  recovery  of  a 
horse  was  not  a  bar  to  the  action.— Frazier  v. 
Gear,  27  N.  E.  442,  1  Ind.  App.  38. 

[f]  (App.  1893) 

In  replevin  by  a  purchaser  of  personal 
property  at  sheriff's  sale,  who  was  not  the  ex- 
ecution plaintitr,  against  one  In  possession  and 
claiming  to  be  the  owner  by  purchase  from  the 
execution  debtor,  defendant  cannot  plead  as  a 
counterclaim  facts  sbowlng  that  the  sheriETB 
sale  was  void  or  voidable  for  Irregularities.— 
Rhipmao  Coal  Mln.  &  Manuf  g  Co.  y.  PfeiCfer, 
11  Ind.  App.  445,  39  N.  E.  201. 

[g]  (App.  1907) 

A  special  right  of  possession  is  a  good  de- 
fense to  an  action  of  replevin. — Reardoo  v.  Hig- 
gins,  30  Ind.  App.  263,  70  N.  E.  208. 

The  present  right  to  possession  being  the 
'question  to  be  determined  in  replevin,  defend- 
ant's counterclaim  of  an  equitable  Hen,  under 
an  agreement  of  plaintiff  to  deliver  the  horse 
to  him  as  security  for  money  advanced,  is  good 
without  regard  to  whether  defendant  wrongful- 
ly took  iwssessioQ  of  the  horse.— Id. 

[b]  (App.  IMS) 
Tba  right  of  paintiff  in  replevin  being  baa- 
«d  on  a  chattel  mortgage,  the  overthrowing  of 
the  mortgage  by  rights  existing  in  the  mortga- 
gor overthrew  it  for  all  the  defendants.— Bayse 
V.  McKinney,  43  Ind.  App.  422,  87  N.  B.  693. 

Fob  Cases  fbou  Other  States, 

See  42  Cewt.  Diq.  Replev.  $8  98-110. 
See,  also,  34  Cyc.  pp.  1413-1419. 

1 16.  Farauu  entitled  to  me. 

Fa]  Any  person,  except  the  execution  defend- 
ant, may  have  replevin,  under  the  statute,  for 
his  goods  taken  in  execution.— (Sup.  1828) 
Chinn  V.  Russell.  2  Blackf.  172;  a829)  Louis- 
ville &  P.  Onal  Co.  T.  Holbom,  Id.  2G7. 

Fob  Cases  frou  Otheb  States, 
Seb  42  Cent.  Diq.  Replev.  |  114. 
See,  also.  34  Cyc  p.  1410. 

{16.  Penona   BBalMt   whom  nplevln 
may  be  brovslit. 

[a]    (Snp.  1S62) 

The  plaintiff  in  a  suit,  who  has  assumed 
oontrol  thereof  and  has  directed  the  officer  as  to 
itn  execution,  is  a  proper  party  defendant  in  a 
suit  to  recover  pOKsession  of  property  alleged  to 
have  been  wrongfully  levied  on  under  said 
writ.— Firestone  v.  Mishler,  18  Ind.  439. 


[b]     (Bnp.  1864) 

On  levy  of  an  execution,  an  officer,  while 
the  execution  remains  In  bis  hands,  has  and 
a  special  property  in  the  goods  levied  upon  as 
will  enable  him  to  defend  the  possession  against 
one  not  an  owner.— Dunkin  t.  McEee,  23  Ind. 
447. 

[G]    (Snp.  1882) 

An  officer  who  has  taken  a  bond  for  the  de- 
livery of  property  levied  upon  holdx  coni<tructiv« 
possession  of  the  property  until  It  is  diown  to 
have  passed  out  of  his  power  and  control,  and 
both  he  and  the  execution  plaintiff  are  liable  to 
an  action  of  replevin  by  the  owner.- Hadley  t. 
Hadley,  82  Ind,  75. 

[fl]    (App.  ISfiS) 

There  being  no  proof  of  his  actual  or 
constructive  posseBsion,  replevin  does  not  lie 
against  a  justice  of  the  peace,  who  rendered 
judgment  and  Issued  execution,  for  the  prt^ 
erty  seized  thereunder.— Fruits  t.  Elmore,  8 
Ind.  App.  278,  34  N.  E.  829. 

Fob  Cases  from  Otiieb  States, 

See  42  Cent.  Dig.  Replev.  §§  113-117. 
See,  also,  34  Cyc.  p.  1420 ;   note,  1  L.  R. 

A.  (N.  S.)  474;   note,  9  Am.  Dec  105; 

note,  25  Am.  St  Bep.  256. 


n.  JUBisDicnoK,  venue,  ahd 

FABTIE8. 

Jurisdiction  of  justices  of  Oie  peace  as  depend- 
ent on  amount  in  controveray,  see  JustiCS 
or  THS  Pbaok,  K  43,  44. 

Jurisdiction  of  justice*  of  the  peace  as  depend' 
ent  on  nature  of  remedy  or  relief  in  general, 
see  JusncES  ot  the  Peace,  |  46. 

I  19.  VOBHO, 

Necessity  of  proof,  see  post,  I  69;. 

Pleading,  see  post,  S  57. 

Statement  of  ground  in  affidavit  for  diai^  of 
venue,  see  Venue,  §  67. 

Yenoe  of  actions  in  justices*  courts,  see  Jus- 
tices or  THE  Peace,  |  72. 

[a]  Acts  1861,  p.  141,  |  15,  providing  that 
suits  for  trespass  to  personal  property  may  be 
brought  either  In  the  township  where  the  de- 
fendant Ksides  or  where  the  trespass  was  com- 
mitted, covers  suits  for  the  recovery  of  person- 
al property,  or  for  Injury  to  it,  and  requires 
such  suits  to  be  brought  in  the  township  where 
the  defendant  resides,  or  where  the  property 
was  taken  or  detained,  if  this  township  be  ia 
the  county  where  the  defendant  resides.— (Sap. 
18(12)  Jocelyn  v.  Barrett.  18  Ind.  128;  (1881) 
Copple  V.  Lee,  78  Ind.  230. 

[b]    (Sap.  1863) 

Where,  of  several  defendants  to  an  actita 
of  replevin,  some  reside  in  the  county  where  it 
is  brought  and  others  reside  out  of  it,  and 
plaintiff  dismisses  as  to  the  former,  if  it  be 
shown  that  they  were  not  necessary  parties,  bat 
were  made  so  for  the  fraadnknt  pnrpose  of  ob- 
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taining  jnrisdiction  over  the  nonresldeDta  in  a 
court  properly  having  no  such  jurisdiction,  then 
the  action  will  stand,  after  dismissal,  as  if  it 
bad  been  brought  la  a  county  in  which  nooe  of 
defendants  resided.— Sbryer  v.  Miner,  20  Ind. 
176. 

[e]  (Sap.  1863) 
The  wrongful  taking  or  detention  of  per- 
sonal property  is  a  trespass  in  the  seneral  sense 
of  the  word,  and,  under  section  15  of  the  jus- 
tice's act,  an  action  for  such  trespass,  in  the 
form  of  an  acdon  of  replevin,  may  be  broni^t 
either  in  the  township  where  the  defendant  re- 
sides, or  where  the  trespass  was  committed, 
and  process  served  thioughont  the  countj. — 
Cook's  Adm'r  v.  Gibson,  21  Ind.  308. 

[d]     (Snp.  1S7T) 

An  action  of  replevin  may  properly  be 
brought  in  the  county  where  the  defendant  has 
his  usual  place  of  residence.— Hodmn  v.  War- 
ner. 60  Ind.  214. 

>!    (tap.  1890) 

Where,  In  an  action  to  recover  possession 
ot  goods,  tlis  goods  were  not  in  the  county  In 
which  the  suit  was  commenced,  and  defendant, 
a  nonrerident,  had  never  been  found  therein, 
the  circuit  court  of  that  county  prima  facie 
had  no  jurisdiction.— Ranber  t.  Whitney,  25  N. 
B.  186,  125  Ind.  210. 

in  (Sop.  uoG) 

Under  Bums*  Ann.  St.  1901,  {  314,  pro- 
viding that  in  all  other  cases  the  action  shall 
be  commenced  in  the  county  where  one  of  the 
defendants  has  his  usual  place  of  residence,  an 
action  of  replevin,  in  the  absence  of  other  pro- 
vision for  its  venue,  cannot  be  brought  vhere 
the  goods  are  situated  or  detained,  unless  that 
is  the  county  where  a  defendant  resides.— Fry 
V.  Sbafor,  74  N.  E:  503,  164  Ind.  689. 

Fob  Casks  fbom  Otheb  Statbs, 

See  42  Cent.  Dig.  Replev.  ||  118^,  119. 
See,  also,  34  Cyc.  pp.  1421-1423. 

i  20.  Time  to  sue. 
[a]    (Sop.  1882) 

A  demand  is  as  necessary  as  a  prerequisite 
to  an  action  of  replevin  as  to  one  of  trover, 
where  the  property  claimed  is  in  the  hands  of  a 
purchaser  in  good  faitb  for  value  and  without 
notice  of  a  defect  of  title;  and  the  statute  of 
limitations  therefore  runs  from  the  time  of  de- 
mand.—Torian  V.  McClure,  83  Ind.  310. 

For  Cases  fbou  Other  States, 

See  42  Cent.  Dio.  Replev.  {  120. 
See,  also,  34  Cyc.  p.  1423. 


m.  PROCEEDniOB  FOB  TAKUIO  AHB 
REDEUVEBT  OF  PBOPEBXT. 

Liability  of  justice  of  the  ppace  for  failure  to 
attest  ontry  of  replevin  bail,  see  Justices  of 
THE  Peace,  |  20. 


g  26.  Affidavit. 

Fob  Cases  from  OrnES  States, 

See  42  Cent.  Dig.  Replev.  H  128-137. 
Bee,  also,  34  Cyc  PP.  1428-1488. 

i  27.  ^—  Naoeutty  mmA  purpose* 

[a]    (Sop.  1858) 

2  Rev.  St.  p.  404,  |  71,  provides  among 
other  things  that  in  a  proceeding  before  a  jus- 
tice to  recover  personal  property  the  affidavit 
of  plaintiff  must  state  "that  the  same  has  not 
been  taken  by  virtue  of  any  execution  or  oth- 
er writ  against  him."  Held,  that  said  section 
is  not  affected  by  2  Rev.  St.  p.  27,  providing 
that,  upon  a  claim  and  delivery  of  personal 
property,  the  claimant  of  such  property,  etc, 
must  make  an  affidavit  showing  that  the  same 
bas  not  been  seized  under  execution,  etc., 
against  the  property  of  plaintiff,  or  if  so  seized 
that  it  is  by  statute  exempt  from  such  a  sei- 
zure, and  therefore  complaints  before  a  justice 
are  governed  by  said  section  71.— Qreen  t.  Ak- 
er,  11  lad.  223. 

n>]    (Sap.  1868) 
No  separate  affidavit  is  necessary  in  replevin 
if  the  Complaint  recites  the  materiel  facts  of  the 
case  and  is  sworn  to.— Mlnchrod  T.  Windoes,  29 
Ind.  288. 

[cl    (Sap.  ISTO) 

In  replevin  before  a  justice  the  complaint 

may  be  separate  from  the  affidavit,  though  it 

need  not  be.— Eddy  t.  Beal,  34  Ind.  159. 

[d]     (Sap.  1877) 

It  is  unnecessary  to  file  an  affidavit  or  bond 
in  an  action  of  replevin,  where  the  Immediate 
delivery  of  the  property  is  not  demanded.— Ilod- 
.^n  V.  Warner,  60  Ind.  214. 

(•]    (Bap.  U8S) 

In  an  action  to  lecover  the  poBSesslon  of 
personal  property,  the  complaint,  If  it  contains 
also  Hhe  statements  required  in  an  affidavit,  and 
is  properly  verified,  may  answer  the  twofold 
purpose  of  complaint  and  affidavit— Loalsville, 
E.  &  St.  L.  By.  Co.  t.  Payne,  103  Ind.  183,  2 
S.  B.  582. 

[t]     (Sup.  1890) 

Under  Rev.  St.  1881,  i  1267,  providing 
that,  if  tbe  piaintiff  in  an  action  for  the  pos- 
Ression  of  pemonal  property  claims  immediate 
possession  thereof,  he  must  make  an  affidavit 
showing  certain  facts,  it  Is  proper  to  incor- 
porate such  affidavit  in  the  complaint.— Turpie 
V.  Fagg,  124  Ind.  476,  22  N.  R  743. 

tg]  (App.  IMl) 
Though  Homer's  Rev.  St.  1897,  %  1433, 
gives  justices  of  the  peace  jurisdiction  in  re- 
plevin where  the  value  of  the  property  does 
not.  exceed  $100,  the  procedure  and  practice 
are  stil!  governed  by  Bums'  Rev.  St.  1894,  S 
ltjl5  (Horner's  Rev.  St.  1897,  {  1547),  requir- 
ing that,  in  replevin  before  a  justice,  a  veri- 
fied complaint  must  be  filed,  in  order  to  give 
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the  jnatice  juriadictioo;  and,  if  the  writ  Ii 
iBsued  without  a  verified  complaint,  the  action 
is  properly  di8miMed.--AlleD  Frederick,  69 
N.  E.  330,  26  iDd.  App.  480. 

Fob  Cases  fbdu  Otheb  States, 

See  42  Cent.  Diq.  Replev.  U  128-13a 
See,  also,  34  Cyc.  p.  1428. 

i  28.  —  &etni*itM  amA  — »rte»oy  im 

[a]  (Bap.  1870) 

It  Mema  that  In  an  action  of  replerin  be- 
fore a  Jastice  of  the  peace  there  la  no  necessity 
for  the  plaintilTB  affidavit  aa  anch  to  state  that 
he  claiiUB  a  Judgment  for  the  poaaeasion  of  the 
property,  or  that  he  demands  damages  for  the 
detention  thereof,  though  Uiese  statements  will 
not  vitiate  the  affidavit,  and  that  the  action 
of  replevin  may  be  maintained  without  asking 
damages  for  the  detention  of  the  property.— 
Eddy  V.  Beal,  34  Ind.  139. 

[b]  (S«p.  iSSl) 

In  a  suit  to  recover  the  poaseaaion  of  prop- 
erty and  damages  for  detention,  a  complaint 
containing  all  the  allesations  required  and  all 
the  statutory  requisites  of  an  affidavit  to  ob- 
tain a  writ  for  the  delivery  of  the  property 
and  which  was  duly  verified  was  sufficient  aa 
an  affidavit  of  replevin.— Gox  t.  Albert,  78  Ind. 
241. 

[e]  (8BP.1889) 
Bev.  St.  1881,  I  1547,  providlns  that 
"whenever  any  plaintiff  shall,  by  complaint  In 
writing,  verified  by  affidavit,"  set  forth  certain 
facta,  he  may  have  a  writ  of  replevin,  does  not 
require  verification  by  plaintiff  in  person.  A 
verification  by  his  attorney  la  suffldent— Hall 
V.  Durham,  117  Ind.  429,  20  N.  E.  282. 

[d]     (Sap.  1890) 

Under  Rev.  St  1881,  {  1267.  providing 
that,  if  the  plaintiff  in  an  action  for  the  pos- 
session of  personal  property  claimed  the  imme- 
diate possession  of  the  property,  he  or  some 
one  in  his  behalf  must  make  an  affidavit  show- 
ing certain  facta,  it  is  the  proper  practice  to 
combine  the  complaint  and  affidavit  in  one  in- 
strument.—Turpie  v.  Fagg,  22  N.  B.  743,  124 
Ind.  476. 

Fob  Cabbb  raou  Otheb  States, 
See  42  GENT.  Dig.  Replev.  |  131. 
See,  also,  34  Cyc  pp.  1431-148& 

1 30.  —  DeserlptloB  smd  -ndu  of  pwvB- 
erty. 
[a]    (Sap.  IHO) 
If,  in  an  action  of  replevin  before  a  justice 
of  the  peace,  the  statement  of  demand  filed  be- 
fore the  writ  Issued  state  the  value  of  the  prop- 
erty, the  omission  of  the  averment  of  such  value 
in  the  affidavit  ia  not  material.— Mooney  v.  My- 
ers, 5  Blackf.  331. 

Fob  Cases  from  Otheb  States, 

See  42  Cent.  Dio.  Replev.  U  138, 184. 
See,  alf-o,  34  Cyc.  p.  1436. 


i  31.    ATemeats  aa  to  ea«M  of  d*- 

teatioa. 

[a]  (Sap.  USB) 

The  affidavit  for  a  writ  of  replevin  before  a 
justice  of  the  peace  need  not  aver  tiiat  the  prop- 
erty sought  to  be  replevied  had  not  been  taken 
from  the  plaintiff  for  any  tax  or  assessment,  DOr 
seised  under  any  execution  or  attachment  against 
his  goods.— Brioghurst  v.  Pollard,  6  Ind.  452. 

[b]  (Sap.  U6B) 

In  an  action  of  i^levin  in  the  court  of 
commoo  pleas,  an  affidavit  of  the  plaintiff  for 
delivery  of  the  pnqterty  to  htan  which  did  not 
state  whether  or  not  it  had  been  seised  under 
an  attachment  against  his  property  was  bad.— 
Bridges  T.  Layman,  81  Ind:  884. 

Fob  Cases  raou  Otheb  States, 
See  42  CAht.  Dio.  Replev.  1 135. 
See,  also,  84  Cyc.  pp.  1433-1486. 

{82.  —  DefMta,obJ*etlou,a»daaaaa^ 

mwat. 
[al    (Sap.  1837) 
After  trial  on  the  merits.  In  replevin,  before 
a  justice  of  the  peace,  the  defendant  cannot  ob- 
ject to  the  sufficiency  of  the  affidavit.— PeAint 
V.  Smith,  4  Blackf.  299. 

If  the  affidavit  for  a  writ  of  replevin  before 
a  justice  of  the  peace  is  relied  on  as  a  statemat 
of  demand,  the  defendant  may  afterwards  object 
to  it,  thouj^  he  has  pleaded  in  bar  and  proceed- 
ed to  trial.— Id. 

[b]    (Sap.  1872) 

A  motion  in  arrest  of  judgment  does  not 
reach  defects  in  an  affidavit  for  writ  of  repkvia. 
—Davis  V.  Warfield.  38  Ind.  461. 

Fob  Gases  noH  Otheb  Statb, 

See  42  <^ht.  Dig.  Beplev.  H  136,  137. 
See,  abo.  34  Cyc  p.  143& 

{  33.  Boplevla  boad  ar  aadartaUac. 

Actions  on  bonds,  see  post,  if  127-1^ 
Capacity  of  married  women  to  execute,  see 

Husband  and  Wife,  f  87. 
(imputation  of  time  for,  see  Tnn,  S  13. 
Estoppel  by  redtaU  in,  see  Estoppel,  |  22. 
Liabilities  on  bonds,  see  post,  {  119. 
Necessity  of  affixing  stamp  to  bond,  see  Imm- 

NAi,  Revenue,  f  32. 
Parol  evidence  to  vary  bon^  see  Bninarci;  | 

401. 

Persons  entitled  to  question  eonstitntlonality  of 
statute  relating  to,  see  CoirsriTUTiONAL  Law. 
t  43. 

(Questioning  sufficiency  of  replevin  bond  by  sto- 
tion  in  arrest,  see  JtrDomNT,  |  250. 

Validity  of  bonds  executed  on  Sunday,  see  Suir- 
DAT,  f  30. 

[a]    (Sap.  1SS5) 
The  sheriff  cannot  object  to  a  replevin  bond 
because  it  is  not  executed  by  the  tenant,  bat  by 
his  surety  alone.— Ridge  v.  Wilson,  1  Bhukt. 

409. 
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[b]    fSvp.  1840) 

In  replevin  before  a  Jiuttce  of  the  peace, 
the  constable  may  retain  poBSesaioD  of  the  re- 
plevin bond  antil  the  rendition  of  final  jadg- 
ment — Mooney  t.  Myers,  5  Bladcf.  831. 

[e]  (S«p.lS4S> 
A  reptevin  bond  ezecnted  in  Jnne,  1821, 
vas  taken  and  acknowledged  before  the  clerk  of 
a  circnit  coozt.  The  same  cleri^  since  deceased, 
had  issued  execution  on  the  bond,  and  his  mw- 
eessor  found  th»  bond  among  the  papers  of  the 
conrt.  BM,  that  these  facts  vere  snffldent  to 
establish  the  approval  and  filing  of  the  bond, 
onder  the  act  of  1821,  by  the  clerk  in  office  at 
the  date  of  the  bond. — Doe  ez  dem.  Bnige  t. 
Gunningbam,  6  Blackf.  480. 

[d]  (Sap.  1860) 

Where,  in  replevin,  before  a  justice  of  the 
peace,  a  defendant  goes  into  trial  without  ob- 
jection to  the  bond,  a  defect  in  the  bond,  in  not 
being  In  double  the  value  of  the  property,  is 
waived.— Spencer  t.  Dickerson,  15  Ind.  868. 

[e]  (Sap.  ISTO) 

Under  2  Gav.  &  H.  St.  p.  698,  which  pro- 
vides that  the  bond  In  a  replevin  suit  shall  "be 
payable  to  the  defendant  in  a  sum  double  the 
value  of  the  goods,"  the  bond  should  be  double 
the  value  alleged  in  the  complaint.  A  failure  to 
comply  gives  good  ground  for  a  motion  in  arrest 
of  judgment.— Deardorff  v.  Ulmer,  84  Ind.  853. 

in  {Bmm-  U77) 
2  Rev.  St.  1876,  p.  811,  {  790,  provides 
that  no  official  or  other  bond  shall  be  void  for 
want  of  form  or  substance,  or  recital,  or  condi- 
tion; and  that  in  all  actions  on  a  defective  bond 
plaintiff  may  suggest  the  defect  In  Us  complaint, 
and  recover  to  the  same  extent  as  K  It  were  pei^ 
feet  in  all  rejects.  Held,  that  a  replevin  bond 
In  a  jusUce's  court  is  suffiden^  though  it  pro- 
Tides  for  the  payment  of  a  specific  sum,  as  re- 
quired by  statute  in  actions  In  the  circuit  court, 
instead  of  being  "in  a  sum  double  the  value  of 
such  goods,"  as  required  by  2  Rev.  St  1876,  p. 
628.  in  a  replevin  bond  b^re  a  Justiee.— Bugle 
T.  Myers,  59  Ind.  78. 

[g]  (Smp.  1877) 

A  replevin  bond  Is  not  avoided  by  its  erro- 
neons,  description  of  the  court  in  which  the  ac- 
tion is  pending.— Fuller  v.  Wright,  58  Ind.  833. 

[h]  (Snp.  1877) 

It  is  unnecessary  to  file  a  bond  in  an  action 
of  replevin,  where  the  immediate  delivery  of  the 
property  is  not  demanded.— Hodaon  t.  Warner, 
60  Ind.  214. 

PI  (Sap.U78) 
An  undertaking  in  replevin  signed  by  the 
•urety  only  Is  valid.— Phillippl  Christian  Church 
T.  Harbangh,  64  Ind.  240. 

m  (8mp.l8SD 

The  obligors  on  a  replevin  bond  are  not  re- 
lieved of  liability  thereon  merely  because  the 
penalty  of  the  bond  was  not  douUe  the  value 


of  the  property  which  was  tiie  subject-matter  of 
the  action.— Carver     Carver,  77  Ind.  496. 

tk]     (Sop.  1882) 

The  issuing  of  a  writ  of  replevin  upon  the 
filing  of  the  bond  is  a  aufficient  approval  of  it  by 
the  justice.— Coverdale  v.  Alexander,  82  Ind. 
503. 

[1]  (B>».  18SS) 
An  undertaking  filed  by  plaintiff  In  replevin 
l)efore  a  justice  of  the  peace,  as  provided  by 
Rev.  St  1881,  9  1270,  instead  of  the  penal  bond 
required  by  section  1547,  ia  a  substantial  com- 
pliance with  the  latter  section,  and  is  valid  and 
bioding.- Fawkner  v.  Baden,  88  Ind.  587. 

[m]    (Sop.  ISBS) 

Where  a  bond  given  by  plaintlfb  in  replevin 
ia  delivered  to  the  sheriff,  who  thereupon  turns 
the  property  over  to  plaintiffs,  there  Is  an  ac- 
ceptance and  approval  of  the  bond.— Hartlep  v. 
Cde,  120  Ind.  247,  22  N.  B.  18a 

[a]  (App.U8» 
A  bond  filed  on  an  application  for  a  writ 
of  replevin  need  not  conform  to  the  require- 
ments of  the  bond  set  forth  In  Rev.  St  1881, 
S  1547,  relating  to  proceedings  In  replevin,  since 
section  1221  prescribes  that  no  bond  taken  by 
any  officer  in  the  discharge  of  his  duties  shaU 
be  void  for  want  of  form,  substance,  recital, 
or  condition.— Lemert  v.  Shaffer,  6  Ind.  App, 
468,  81  N.  B.  1128,  82  N.  B.  788. 

A  replevin  bond  is  sufficient  if  It  con- 
forms to  the  requirements  of  Rev.  St  1881,  | 
1270,  relating  to  proceedings  in  r^levln  in  the 
circnit  court  though  It  is  not  the  particular 
kind  of  a  bond  required  by  section  1547,  relat- 
ing to  proceedings  in  replevin  in  justice's  court 
—Id. 

[o]     (App.  1801) 

Though  Homer's  Rev.  St  1897,  f  1433, 
gives  justices  of  the  peace  jurisdiction  in  re- 
plevin where  the  value  of  the  property  does  not 
exceed  $100,  the  procedure  and  practice  are  still 
governed  by  Bums'  Rev.  St  1894,  !  1615  (Hor- 
ner's Rev.  St.  1897,  {  1547),  requiring  that  in 
replevin  before  a  justice  a  verified  complaint 
and  bond  must  be  fiJed,  in  order  to  give  the  jus- 
tice jurisdiction,  and  if  the  writ  ia  issued  with- 
out a  bond  the  action  is  properly  dismissed.— Al- 
len V.  Frederick,  68  N.  B.  830,  26  Ind.  App. 
430. 

FOB  Casbs  iboh  Othks  States, 

See  42  Cent.  Dio.  Repler.  H  138-1S3. 
See,  also,  84  Cyc  pp.  1441-145a 

134.  Writ. 

Fob  Cases  fbou  Other  States, 

See  42  Cent.  Dio.  Replev.  U  154-168. 
See.  also,  34  Cyc  pp.  1461-1454. 

1 80.  —  KequlsttM  maA  anfloUBay  la 

SeneraL 

M     (Sap.  1835) 

In  an  action  of  replevin  the  writ  need  not 
show  that  the  affidavit  required  by  the  statute 
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had  been  made  by  the  plaintiff.— Magee  v.  Sig- 
gereon,  4  Blackf.  70. 

FOK  Cases  frou  Otueb  States, 

See  42  Cent.  Diq.  Replev.  |  157. 
See,  also,  34  Cyc.  p.  1452. 

g  37.    DaaerlytloB  amd  Tal«e  of  prop- 

erty. 

[a]    (Sop.  1S35) 

In  aa  action  of  replevin,  the  writ  must  con« 
tain  a  description  of  the  goods  for  which  the  ac- 
aioQ  is  brought.— Magee  t.  SiggersoD,  4  Blackf. 
70. 

Vou  Cases  trou  Otiieb  States, 

Bee  42  Cent.  Dio.  Keplev.  |  158. 
See,  also,  34  Cyc.  p.  1453. 

I  38.  —  De<«ats,  objeetiowi,  and  amend- 
ment. 

Estoppel  of  Bureties,  aee  Pbikcifal  and  Sube- 
Tir.  {  4(1. 

[a]  (8ap.lH8) 
A  writ  of  replevin  against  a  sheriff,  address- 
ed to  the  sheriff,  hut  delivered  to  and  executed 
by  the  conmer,  may  be  amended  at  the  trial  by 
substituting  "coroner"  for  "sberifF*  in  the  ad- 
dr«is  of  the  writ.— Simcoke  v.  Frederick,  1  Ind. 
64,  Smith.  64. 

Fob  Cases  fbou  Otiieb  States, 
See  42  Cent.  Diq.  Replev.  S  139. 
See,  also,  34  Oyc.  p.  1453. 

fi  40.  TaUiW  propart J  vrnder  reavMtloB, 
■writ,  or  ordar. 

[a]  (Sap.  18921 

A.  constable,  having  !d  bis  posseiraion  a 
writ  of  i^levin  for  a  sewing  macUne,  was  ad- 
mitted into  the  dwelling  house  of  a  tUrd  person 
with  whom  defendant  in  replevin  was  Uvlng, 
and,  after  ascertaining  that  the  machine  was 
there,  left  without  serving  his  writ.  Returning 
later  in  the  day,  be  forced  open  the  outer  door 
of  the  house,  which  bad  been  partially  opened 
by  the  householder,  but  which  she  was  endeav- 
caiag  to  close  on  ascertaining  who  was  there. 
Bcld  that,  as  the  authority  to  break  into  a 
building  or  inclosure  conferred  in  replevin  by 
Rev.  St.  1881,  i  1271,  is  confined  to  sheriffs, 
the  constable  was  guilty  of  a  trespass,  which 
rendered  bis  subsciiuent  acts  unlawful,  and 
justified  the  householder  in  resisting  by  force 
his  further  proriross  in  serving  the  writ.  22  N. 
l-:.  5.')3,  reversed.— State  ex  rel.  McPhersHU  v. 
Beckner,  132  Ind.  371,  31  N.  E.  050, 

[b]  {App.  1896) 

A  sheriff  of  one  county  cannot,  under  a  writ 
of  replevin,  take  property  situated  in  another 
county  from  one  claiming  to  own  it,  his  powers 
being  limited  to  bis  own  county.— Dederick  v. 
Brandt,  10  Ind.  App.  2G4,  44  N.  B.  lOia 

Fob  Cases  fbou  Otheb  States, 

See  42  Cent.  Dig.  Replev.  §S  162-103. 
See,  also,  34  Cyc.  p.  1456. 


§  41.  Serrloe  of  reaalaition,  writ,  or  or. 
der,  and  aoeompanylnc  papers. 

Trespass  by  constable  in  serving  writ,  we 
Shebiffs  aro  Conbtablbs,  S  98. 

Fob  Cases  from  Otiieb  States. 

See  42  Cent.  Dig.  Replev.  H  ie6-17a 
See,  also,  34  Cyc.  pp.  14M-1457. 

1 44.  Cutody  and  oaro  of  praporty. 

M  (Sop.  1SS9) 
Rev.  St.  1881,  I  1270.  aatbotiiing  the  ap- 
pointment of  receiveni  in  actions  of  replevin, 
where  the  property  claimed  has  a  peculiar  value 
that  cannot  be  compensated  by  damages,  does 
not  alone  control  in  that  regard,  but  under  sec- 
tion 1222,  authorizing  in  general  the  appoint- 
ment of  receivers  when  "it  may  be  necessary  ti 
secure  ample  justice  to  the  parties,"  the  court 
may,  whenever  justice  requires  it,  appoint  » 
ceivetB  in  actions  of  replevin. — Hellebnsh  T. 
Blake,  119  Ind.  349,  21  N.  E.  976. 

Fob  Cases  fbou  Otiibb  States, 

See  42  Cemt.  Diq.  Replev.  H  174,  175. 

See,  also,  34  Cyc.  p.  1458. 

S  48.  DoUTory  of  property  to  plaintUC 

[a]  19  ap.  1888) 

In  an  action  to  recover  the  posseasust  of 
pereonal  property  wrongfully  taken  or  unlaw- 
fully detained  from  the  owner,  the  plaintiff 
need  not  demand  the  Immediate  possession  of 
the  property,  hot  may  leave  possession  to  be 
determined  by  the  final  judgment— Catterlia 
T.  Mitchell,  27  Ind.  298,  89  Am.  Dec.  SpL 

[b]  (Sap.  1887) 

The  ciHiuderation  for  a  bcmd  executed 
a  plaintiff  in  replevin  Is  tbe  delivery  to  him  un- 
der the  writ  of  tbe  property  whit*  he  claimed. 
— McFadden  v.  Friti,  10  N.  E.  120,  110  Ind.  1. 

Fob  Cases  fbou  Otheb  States, 
SEE  42  CENT.  Dig.  Replev.  |  ITS. 
See,  also,  34  Cyc.  p.  1458. 

fi  46.  BIcltts  and  UabUltles  of  plaUtlC 
in  possession  of  property. 

[a]     (Sap.  1SS2) 

Where  goods  are  replevied  from  a  sheriff  by 
one  claiming  to  own  them  and  delivered  to  plain- 
tiff, they  cannot  be  taken  from  him  under  an- 
other execution  against  the  same  judgment  debt- 
or.—Pipher  V.  Fordyce,  88  Ind.  436. 

Fob  Cases  fbom  Otheb  States, 

See  42  Cent.  Dig.  Replev.  H  177,  ITS. 
See,  also,  34  Cyc  p.  14.18. 

fi  47.  Prf»ee«dinES  for  redelivery  of  prop* 
erty  to  defendant. 

Fob  Gasbb  fbom  Otheb  States, 

See  42  Cent.  Dig.  Replev.  {{  179-188L 

See.  also.  34  Cyc  pp.  14.^9-1462. 
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}4B.  —  Bonda  or  MdertuMaKa. 

Actions  on  bonds,  see  post,  H  121-136, 
Estoppel  by,  see  Ebtoppix,  {  32. 

Fob  Games  fbom  Otbeb  States, 

Sn  42  Gxirr.  Dia.  Keplev.  H  180-185. 
See,  also.  84  Cyc.  pp.  1461,  1462. 

151.  (HmUbc  or  TMAtlBS  M4«l^ttom, 
writ,  or  order* 

W    (Sup.  1S83) 

The  proper  remedy  of  a  defendant  in  reple* 
▼in  before  a  justice  of  the  peace,  who  claims  ei- 
ther that  the  affidavit  is  defective  or  the  bond 
given  by  plaintiff  insufficient,  is  by  a  motion  to 
qoash  tile  writ  for  such  defect,  and  not  to  dis- 
miaa  the  action.— Fawkner  v.  Baden,  80  Ind. 
587. 

For  Cases  from  Other  States, 

See  42  Cent.  Dia.  Replev.  U  187-192. 
See,  also,  34  Cyc  p.  1463. 

1 68.  Batun  of  roqnisltlom,  writ,  or  or* 
der. 

[a]    (Sup.  1ST3) 

Tlie  return  of  the  sheriff  on  a  writ  of  re- 
plevin is  conclusive  apon  the  parties  to  the  ac- 
tion, and  cannot  be  contradicted  in  SDch  proceed- 
ing.—Rowelt  T.  Klein,  44  Ind.  290,  15  Am. 
Rep.  235. 

m    (App.  189B) 
Failnre  of  an  officer  serving  a  writ  of  re- 
plevin to  make  bis  return  on  the  writ  does  not 
affect  Uie  court's  jurisdiction.— Sterrett  t.  Tim- 
mons,  62  N.  E.  464.  21  Ind.  App.  343. 

For  Cases  rnou  Other  States, 

See  42  Cent.  Dig.  Replev.  |§  194-196. 
See,  also.  34  C^c.  p.  1462. 

I  54.  Effeet  of  fallvro  to  replaTy  prop- 
erty. 

[a]    (Sap.  l$46) 

After  the  return  of  elonyata  to  a  writ  of 
replevin,  the  plaintiff  may  have  a  writ  of  capias 
In  withernam.— Bennett  v.  Berry,  8  Blackf.  1. 

For  Cases  from  Other  States, 

See  42  Cent.  Dio.  Replev.  8S  197-199. 

IT.  FLEADING  AND  ETIDEHGE. 

Aider  of  pleading  by  verdict  or  judgment,  see 
Pleading,  §  483. 

Competency  of  husband  or  wife  as  witness  in 
replevin  proceedings  by  the  other,  aee  Wit- 
nesses, I  52. 

Competency  of  wife  as  witness  in  replevin  suit 
by  ber  husband,  see  Witnesses,  8 

Competency  of  witness,  see  Witnesses,  8  96. 

In  action  by  seller  of  goods  on  condition,  see 
Sai.es,  S  480. 

Release  of  surety  by  filing  new  bond  as  affecting 
surety's  competency  as  a  witness,  see  Wit- 
nesses, S  113. 


1 56.  DeelaratloB,  eomplaamt,  or  potltioa. 

Aider  by  %-erdict  or  judgment,  see  Plkading, 
I  433. 

Conformity  to  process  and  vartanoe,  see  Fuuid- 
IHG,  I  74. 

In  justices'  courts,  see  Justices  or  the  Peace, 
191. 

Pleading  matters  of  fact  or  condosiims,  see 

Pleading,  |  8. 
Reference  to  other  count  or  paragraph,  see 

Pleading,  |  64. 

For  Cases  from  Other  States, 

See  42  Cert.  Dig.  Replev.  tS  200-224. 
See,  also,  34  Cyc.  pp.  1464-1476. 

{  S7.  —  Form  and  re««isitM  Im  seBaraL 

[a]    (Bap.  1860) 

Where  the  complaint  in  an  action  of  re- 
plevin before  a  justice  of  the  peace  stated  that 
the  property  bad  not  been  taken  on  any  "le- 
gal tax"  assessment,  fine,  or  execution,  or  any 
"legal"  writ,  the  defect,  if  any,  waa  cured  by 
verdict.— McPhelomy  v.  Solomon,  15  Ind.  189. 

£b]  (Swp.  1866) 
The  objection  that  a  complaint  In  replevin 
does  not  allege  the  value  of  tbe  property  is 
cured  by  a  verdict  assessing  damages  w  tbe 
plalntlflr  for  the  detention  thereof.- Bales  t. 
Scott,  26  Ind.  202. 

In  an  action  of  replevin  for  a  note,  a  copy 
of  the  note  need  not  be  set  out  in  the  com- 
plaint—Id. 

[c]  (Sap.  18M) 

In  an  action  to  recover  the  possession  of 
personal  property  womgfully  taken  or  nnlaw- 
fully  detained  from  the  owner,  it  is  sufficient 
to  allege  the  plaintifTa  right  to  the  possession 
of  tbe  property,  its  description  and  value,  and 
that  it  was  wrongfully  taken  or  unlawfully  de- 
tain(>d  from  him.— Catteriin  v.  Mitchell,  27  Ind. 
20a  89  Am.  Dec.  501. 

[d]  (Snp.  1877) 

A  complaint  for  detention  of  chattels  is 
sufflrient  if  it  describes  the  personal  property, 
alleges  the  ownerKhip,  the  unlawful  detention, 
and  the  right  to  possession,  and  that  the  Same 
has  not  been  taken  by  virtue,  of  any  execution, 
or  other  writ  against  the  plaintiff.  2  Rev.  St. 
1876,  p.  628,  I  71.— Deacon  v.  Powers,  67  Ind. 
488. 

[e]  (Sap.  1879) 

A  complaint  to  replevy  goods  from  a  sher- 
iff, aileging  that  plaintiff  was  owner  and  enti- 
tled to  possession  of  an  undivided  interest  In 
personal  property  unlewfally  seized  and  un- 
lawfully detained  by  the  defendant,  etc.,  Is  suf- 
ficient.—Schenck  V.  Long,  67  Ind.  579. 

[f]  (Snp.  ISSO) 

A  complaint  in  an  action  for  the  recovery 
of  personal  property,  alleging  merely  that  plain- 
tiff is  tbe  owner  of  certain  personal  property, 
and  not  that  he  is  entitled  to  the  possession 
thereof,  and  containing  no  allegation  that  the 
same  eithfr  has  been  wrongfully  taken  or  is 
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nnUwfuUj  detained  hj  defeadoot,  is  bad,  on 
«  demurrer  tbereto,  for  the  want  of  lufficient 
facta.— Btotimieger  T.  Jackaon,  78,  Ind.  144. 

An  sMegation  In  A  complaint  in  replevla, 
tKat  defendanta  "nnlawfnllr  and  wrongfully 
took  from  the  plaintiffi  and  converted  to  their 
own  nae"  certain  personal  propertj,  was  anffl- 
dent,  after  verdict,  to  show  that  the  property 
was  taken  withoat  leave,  and  not  laMrned. — 
Roberts  V.  Porter,  78  Ind.  130. 

[h]    (Sap.  ISSl) 

In  a  suit  to  recover  the  powcssioo  of  cer- 
tain  property  and  damageB  for  detention,  a 
complaint  containing  all  the  allegations  reqolr- 
nl  In  a  complaint  to  replevio  and  all  the  stat- 
utory requisites  of  an  affidavit  to  obtain  a  writ 
for  the  delivery  of  the  property  and  wbich  was 
daly  verified  was  safficient— Cox  v.  Albert  7S 
Ind.  241. 

m  <liiv>ia84> 
A  complaint  In  replevin  ^^ch  fails  to  al- 
lege that  the  property  is  detained  In  the  coun- 
ty of  venue  is  good  after  verdict— Hoke  v.  Ap- 
plegate,  02  Ind.  670. 

Ul  (Sup.  18W> 
Rev.  8t  1881.  I  1266,  provides  that  when 
any  penonal  goods  are  wrongfully  taken  or  nn- 
lawfnlly  detained  from  the  owner  or  person 
claiming  the  possession  thereof,  or  when  taken 
on  execution  or  attachment  or  daimed  by  any 
person  other  than  the  defendant,  the  owner  or 
claimant  may  bring  an  action  for  the  posses- 
sion thereof.  Section  1267  provides  that,  if  the 
plaintiff  claims  immediate  possession  of  the 
property,  he  or  some  one  in  his  behalf,  most 
make  an  affidavit  showing  certain  facts.  Held, 
that  a  complaint  in  replevin  alleging  that  the 
plaintiffs  were  the  owners  and  entitled  to  the 
possession  of  certain  property  which  the  de- 
fendant has  possession  of  without  right  and 
unlawfully  detained  from  the  plaiotifFs  seized 
under  an  execution  issued  on  a  judgment  which 
had  been  paid  and  which  was  paid  before  the 
execution  Issued  Is  sufficient  to  try  the  title  to 
the  property.-Tnrpie  T.  Fagg,  22  N.  E.  743,  124 
Ind.  476. 

[k]  <A»p.l»l) 
Rev.  St  1881, 1  1547,  does  not  require  the 
complaint  In  replevin  to  allege  that  the  prop- 
erty is  detained  In  the  county  wherein  the  suit 
is  bromtht— Gould  v.  O'Neal,  1  Ind.  App.  144, 
27  N.  B.  307. 

[1]     (App.  1891) 
In  replevin  it  is  not  necessary  that  the 
complaint  allege  that  the  action  was  brought 
in  the  proper  township.— Buck  v.  Xoung,  27  N. 
E.  1106^  1  Ind.  App.  558. 

[m]   (App.  1898) 

A  complaint  in  replevin  stated  that  plain- 
tiff was  the  owner  and  entitled  to  possession  of 
a  note  for  $274.25;  that  defendant  unlawfully 
detained  possession  of  It;  that  said  note  bad 
been  discharged  by  plaintiff  by  giving  defend- 


ant another  note  for  (299,  "in  lieu  of  and  in 
place  of  and  to  discharge  the  said  note  of 
$274.25  and  interest  in  full  on  the  same,  which 
said  note  the  said  defendant  also  holds."  Eeid 
bad,  in  that  it  did  not  allege  that  defendant 
agreed  to  accept  the  last  note  as  payment  of 
the  first,  or  that  a  demand  had  been  made.— 
Combs  V.  Bays,  49  N.  E.  358^  19  Ind.  App. 
263. 

Ca]  (App.  UN) 
Plaintifl  all^sd  Us  sppointment  ss  a^ 
minlstrator;  that  Ua  decedent  wu  tfw  owna 
of  certain  notes,  whidi  defendant  was  in  pot- 
session  otf  and  wrongfully  detained;  and  that 
he  liad  demanded  possession,  wUdi  had  been 
refused.  BM  to  auffldently  stata  a  cause  of 
action  in  replevin.— McAfee  t.  Uontgomeiy,  51 
N.  B.  -957.  21  Ind.  App.  196. 

[o]     (Sap.  1906) 

A  complaint  to  recover  possession  of  a 
dwelling  house  to  be  snffldeat  must  aver  that 
it  is  personal  property.— Adams  v.  Tully,  164 
Ind.  292,  73  N.  SL  595. 

Fob  Casks  vboh  Otheb  States, 

See  42  CEnr.  Dig.  Replev.  H  aoO-aOG^ 
207. 

See,  also,  84  Cye.  p.  l^Oi. 

S58.           Title  smd  ric^t  to  poBaeaaUa 

of  vUlmtlC. 

H  (Sw».UIS) 
A  declaration  in  replevin  by  husband  and 
wife  shonM  si»w  specially  the  wife's  interest 
in  the  goods.— Oentry  v.  Bargis,  6  Blackl  261. 

tb]    (S«p.  ICT) 

A  complaint  in  replevin  that  does  not  al- 
lege ownership  of  the  property,  but  only  al- 
leges a  promise  of  the  defendant  to  vest  the 
ownership  lo  the  plaintiff  on  certain  conditions 
being  complied  with,  is  bad. — Bailey  t.  TloxeD, 
43  Ind.  432. 

[c]     (Svp.  1877) 

In  an  action  for  detention  at  logs,  an  ■J' 
legation  as  to  the  title  of  the  land  is  Imma- 
terial; the  gist  of  the  action  being  merely  as 
to  the  light  of  posseflsion  of  the  logs^Deacoa 
V.  Powers,  57  Ind.  480. 

[d]   (Sap.  UTS) 
In  replevin  of  a  note,  a  complaint  describ- 
ing a  note  payable  to  a  third  person,  and  not 
assigned  to  the  pl&intiff,  Is  soffldanb— HI^ 

note  V.  White,  67  Ind.  696w 

[e]    (8«p.  1881) 

An  assignee  may,  in  replevin,  allege  gen- 
erally that  he  is  owner,  and  need  not  set  up 
that  he  is  owner  of  the  goods  "as  assignee."- 
Krag  V.  McGilliard.  76  Ind.  28. 

[Q    (Sap.  1884) 
In  replevin  by  a  guardian,  the  aUegation 
that  "plaintiff,  as  guardian,  is  entitled  to  pes* 
session,"  sufficiently  all^ea  titie.-^&>ka  v.  Ap* 
plegate.  92  Ind.  670. 
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[si  (9a».UM) 
Geoeral  allegations,  in  ft  complaint  In  re- 
plevin, that  plaintiff  is  entitled  to  posseeslon, 
and  that  defendant's  iHMseBsion  is  unlawful, 
are  of  no  avail  on  demnrrer,  where  it  also  con- 
tains specific  allegations  as  to  the  character  of 
plaintiff's  title,  showing  him  not  entitled  to 
possession.— Tbieme  t.  Ziunpe,  62  N.  E.  418, 
162  Ind.  350. 

[h]  (A»».l8»> 
In  replevin,  a  coiqplaint  which -alleses  that 
plaintiff  la  the  owner  and  entitled  to  immediate 
poBsesdon  of  certain  described  peiwmal  proper^ 
tr,  onlawfnlly  detained  by  defendant,  contains 
a  BOfitcient  averment  of  title.-^oodman  v. 
Sampllner.  64  N.  E.  828,  28  Ind.  App.  72. 

p]  (App.  1900) 
Where,  in  replevin,  plaintiff  averred  he 
purchased  a  lanndry  from  defendant,  that  part 
of  the  equipment  was  a  certain  ironing  ma- 
chine, which  was  pointed  ont  to  him,  bnt  that 
another  one  was  substituted  tn  the  bill  of  sale, 
which  fact  was  not  discovered  by  him  because 
of  his  ignorance  of  the  names  of  both  ma- 
chines, and  that,  when  the  wrong  machine  was 
shipped  him,  be  refused  to  receive  the  same,  it 
was  not  necessary  to  set  out  the  bill  of  sale,  or 
aslE  that  it  be  reformed,  since  the  foundation 
of  the  action  was  not  the  bill  of  sale,  but  plain- 
tiffs right  of  XMSfteasion  of  the  machine  pur- 
chased.—Bain  T.  Trixler,  66  N.  E.  690,  24  Ind. 
App.  246. 

FOB  Gasbs  nou  Otheb  States. 

Sn  42  Cbnt.  Dig.  Replev.  8$  211-214. 
See,  also,  84  Cye.  pp.  1468-1470. 

i  50>         DesoT^^tlom  amd  Tmlna  of  vrop* 

Insufficiency  of  description  as  ground  for  ar- 
rest ctf  judgment,  see  JuoGiisiti,  t  263. 

Id  replevin  in  the  detinnit,  which  Is  now 
the  usual  form,  the  declaration  need  not  state 
the  value  of  the  gooda,r-Brittoa  t.  Hotss,  6 
Blackf.  468. 

[b]  (Bmp.Utt) 

In  a  complaint  in  replevin,  a  description 
of  the  property  as  "a  box  of  skins  and  furs 
marked  J.  Windoes,  Logansport,  Indiana,"  is 
a  snfflcient  identification.— Mindirod  T.  Win- 
does,  29  Ind.  28& 

[e]  (S«p.UR) 

The  description  of  the  property  In  a  com- 
plaint in  replevin  as  "one  white  shoat,  of  the 
valae  of  fourteen  dollars,"  is  sufficiently  specif- 
ic—Onstatt  r.  Ream,  SO  Ind.  259^  05  Am. 
Df:c.  6U5. 

m  (S«p.un) 

A  description  <tf  the  pn^rty  In  replevin  as 
"one  crib  of  com,  said  crib  being  the  nordi 
crib  of  three  cribs  situate  sonth  of  the  hoase," 
is  sufBdent.— Smith  T.  Stanford,  62  Ind.  392. 


[e]  (Snp.lSU) 

A  description  in  a  complaint  in  replevin, 
"A  certain  number  of  bills  or  U.  S.  treasury 
notes,  commonly  called  'greenbacks,*  amounting 
to  ¥11,272.86.  The  denominations  of  said  bills 
plaintiff  is  unable  to  give,  for  the  reason  that 
the  same  are  In  the  poesession  of  defendant" 
— ia  sufficiently  definite.— Hoke  t.  Applegate,  02 
Ind.  670. 

A  complaint  in  replevin  describing  tlw 
property  as  "one  lot  of  paper  mone^  of  the  law- 
fol  funds  of  the  United  States,  known  as  Unit- 
ed States  treasury  notes,  commonly  called 
'greenbacks,*  of  the  amount  and  value  of  f9,- 
514,  one  lot  of  vaper  mtmey  of  the  lawful  fonds 
of  the  United  States,  known  as  national  bank 
notes,  commonly  called  'hlackbacks,'  of  the 
amount  and  valne  of  f0,514,  one  lot  of  paper 
money  of  the  lawful  funds  of  Oa  United  States, 
c<Hnpoaed  of  United  States  treasury  notes,  com- 
monly called  'greenbacks,*  and  national  bank- 
notes, conmionly  called  'blackbacks,*  of  the 
amount  and  value  of  ¥9,614."  ffeld,  that  aft- 
er verdict  this  description  Is  sufficient.— Id. 

m  (Snp.  18S9) 
A  complaint,  describing  the  property  as  a 
certain  rjuantity  of  wheat  of  a  certain  value, 
"said  wheat  having  grown  In  and  harvested" 
on  a  specified  date,  "having  been  threshed  off 
the  following  described  real  estate,  and  the 
wheat  grown  situate  thereon,"  a  description  of 
the  real  estate  then  being  given,  is  not  bad  be- 
cause too  indefinite.— Hall  v.  Dnriiam,  20  N. 
B.  282,  117  Ind.  429. 

[f]  (App.  1891) 

In  replevin  for  a  horse  a  complaint  Is  suf- 
ficient as  to  description  which  describes  the 
property  as  "one  gray  horse,  six  years  old  this 
spring,  about  16^  hands  high,  with  a  small 
knot  about  half-way  between  the  right  nostril 
and  right  eye,  near  the  front  of  face  or  nose, 
with  collar  mark  on  top  of  neck,  dark  mane 
and  tail,  with  top  end  of  tall  light  in  color." — 
Wood  V.  Darnell,  1  Ind.  App.  216,  27  N.  a  447. 

[h]    (App.  1907) 

A  complaint  in  replevin  to  recover  "a  cer^ 
tain  car  plant"  In  the  possession  of  d^ndant 
corporation,  near  B.,  in  a  derignated  county 
and  state,  contained  a  sufficient  description  of 
the  property.- Indiana  Union  Traction  Go.  v. 
Bick,  40  Ind.  App.  451,  81  N.  E.  617. 

ai  (App.ll») 

The  complaint,  In  an  action  to  recover 
stock  of  a  bank,  showing  that  defendants  wrong- 
fully procured  to  be  transferred  to  them  10 
shares  of  stock  thereof  belonging  to  plaintiff,  is 
sufficient,  without  describing  the  particulor  cer- 
tificate by  which  plaintiff  claimed  to  hold  such 
stock.— Hill  V.  Kerstetter,  43  Ind.  App.  431,  86 
N.  B.  887,  87  N.  B.  685. 

Fob  Gases  vbom  Othbb  Statu, 

See  42  CEm.  Via.  Replev.  H  215-218L 
•See,  also,  34  Gyc,  pp.  1471,  1472. 
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I  eO.  —  Takims  amA  dateatloB  by  <e- 
f«nd»Bt. 

[«]  (Sop.  1S&8) 
If  a  complaint  fail  to  comply  with  2  Rev. 
St.  p.  4G4,  S  71,  r«]uiring  that,  in  prf>ce*'<iini:s 
before  a  justice  for  the  return  of  property,  the 
complaint  shall  allege  that  the  property  has  not 
been  taken  under  an  execution  or  other  writ, 
shall  be  verified  by  affidavit,  and  a  proper  bond 
filed,  before  the  writ  issue,  the  court  has  no  ju- 
riedtctiOD.  and  an  objection  to  the  sufficiency 
of  the  complaint  should  be  suataioed. — Dowell 
T.  Richardson.  10  Ind.  673. 

[b]  (8«p.  1S75) 

la  replevin  Id  Justlce*8  conrt,  a  complaint 
which  doe»  not  allef;e.  as  required  by  2  Gar.  & 
II.  St.  p.  598,  I  72.  that  the  property  has  not 
been  taken  by  virtue  of  an  execution  or  other 
writ  against  the  plaintiff,  or,  if  it  has  been  so 
taken,  that  the  same  is  exempt  from  execution, 
ia  bnd.-McCoy  v.  Keck,  ViO  Ind.  283. 

Iq  replevin,  a  complaint  which  alleges  that 
the  property  in  question  was  given  by  plaintifT 
to  defendant  in  exchange  for  other  personal 
property,  on  false  and  fraudulent  representa- 
tions made  by  defendant  set  out  in  the  com- 
plaiot.  but  which  does  not  allege  the  resclssioD 
of  the  contract  of  exchange,  U  bad.— Id. 

[c]  (Sup.  1NS3) 

A  complaint  in  replevin  need  not  aver  that 
tho  property  was  not  taken  for  a  tax.  assess- 
ment, or  fine,  or  seized  under  an  execution  or 
attachment  against  plaintiff.— Payne  t.  June, 
92  Ind.  252. 

[d1    (Sap.  1S84) 

In  replevin,  objection  to  certain  paragraphs 
of  the  amended  complaint  that  none  of  them 
stales  that  the  property  was  detained  in  the 
county  where  the  suit  was  commenced  ia  not 
valid.— Hoke  v.  Applegate,  92  Ind.  570. 

[«]     (9»p.  1885) 

A  complaint  in  an  action  to  recover  the 
possession  of  i)ersonal  property,  alleging  "that 
the  said  property  has  been  wrongfully  detained 
by  the  defendant,  under  color  of  an  execution 
issued  by  C,  justice  of  the  peace  of  Pike  coun- 
ty, Indiana,  in  favor  of  snid  defendant,  against 
the  property  of  plaintiff,  "which  execution, 
and  the  judgment  upon  which  the  same  pur- 
ports to  have  been  issued,  are,  as  plaintiff  be- 
lieves and  charges,  absolutely  void,"  is  bad  on 
demurrer  for  want  of  sufficient  facts.  It  does 
not  allege  that  the  property  is  unlawfully  de- 
tained.—Louisville,  E.  &  St.  L.  Ry.  Co.  T. 
Payne,  103  Ind.  183,  2  N.  E.  582. 

[f]     (Sap.  1890) 

Under  Rev.  St  1881,  |  1266,  proriding  that 
when  any  personal  goods  are  wrongfully  detain- 
ed from  the  owner,  Of  person  claiming  posses- 
sion thereof,  tiie  owner  or  claimant  may  bring 
an  action  for  the  possession  thereof,  an  all^a- 
tioQ  in  a  complaint  that  plaintiff  is  entitled  to 
the  possession  of  the  property,  which  defendant 
ban  possession  of  without  right,  and  unlawful- 


ly detains  from  plaintiff,  is  sufficient  to  entitle 
plaintiff  to  maintain  an  action  for  the  potse*- 
sion  of  the  property,  although  it  is  not  averred, 
as  required  by  section  12(>7,  that  the  property 
had  not  been  seized  on  execution,  or  if  so  was 
exempt.— Turpie  r*  Fagg,  124  Ind.  476,  22  N. 
a  743. 

[8]  (8«».UW) 

It  is  not  neeessaiy  to  allege.  In  an  actkn 
for  the  unlawful  detention  of  rhattels.  that  de- 
fendant unlawfully  obtained  possession.— Boss 
V.  Menefee,  125  Ind.  432,  25  N.  E.  543. 

[hi    (App.  1891) 

In  replevin,  an  allegation  in  the  complaint 
that  defendant  "unlawfully  holds"  the  property 
is  equivalent  to  an  allegation  that  it  is  "unlaw- 
fully detained,"  within  the  meaning  of  Rev.  St. 
ISSl,  S  l.-W^-Gould  T.  O'Neal,  1  Ind.  App. 
144,  27  N.  E.  307. 

[i]  f  App.  1894) 
A  complaint  in  replevin  against  a  towB 
which  alleges  that  the  property  claimed  was 
taken  by  the  town  marshal  to  satisfy  a  tax 
assessed  against  plaintiff,  and  which  does  not 
allege  that  the  tax  was  illegal,  is  demnrrable. 
—Town  of  Andrew!  v.  Sellers,  11  Ind.  App. 
301,  38  X.  E.  1101. 

Fob  Cases  from  Otheb  States, 

See  42  Cent.  Dig.  Replev.  H  219-222. 
See,  also,  84  Cyc.  pp.  1473,  1474. 

§61.    DeauwdU 

[a]  (Sup.  1812) 

If,  in  an  action  of  replevin  commenced  be- 
fore a  justice  of  the  peace,  the  affidavit  filed  be 
such  as  the  statute  on  the  subject  requires,  no 
other  statement  of  the  demand  is  necessair.— 
Andre  t.  Johnson,  6  Blackt  188. 

[b]  (Sap.  1380) 

Plaintiff  sued  to  recover  personal  property 
which  he  alleged  had  been  obtained  from  him 
by  fraud  and  duress.  The  averments  were  that 
defendant  threatened  to  arrest,  imprison,  and 
send  plaintiff  to  state  prison  for  the  crime  of 
rape;  threatened  to  beat  and  wound  him;  re- 
fused to  permit  him  to  confer  with  an  attorney, 
or  to  consult  with  his  friends;  that  defendant 
and  another  induced  him  to  believe  that  they 
were  armed  with  deadly  weapons;  and  that 
they  put  him  in  great  fear;  also,  that  defend- 
ant knew  that  plaintiff  was  not  guilty  of  the 
offense  charged,  and  that  the  property  was  sar- 
rendered  l)ecause  of  such  wrongful  acts,  and 
apon  no  other  consideration.  Held,  that  the 
complaint  stated  a  good  cause  of  action,  and  was 
not  bad  because  it  did  not'allege  a  rescission  or 
demand  by  plaintiff.— Reynolds  t.  Oopeland,  71 
Ind.  422. 

[c]  (Biip.im) 

A  complaint  In  replerln  la  demnrrable  fte 
want  of  an  allegation  of  a  demand,  notwith- 
standing it  alleged  that  defendant  bad  possn- 
sion  without  right,  where  there  was  a  spedfie 
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allegation  showing  that  defendant  bad  posses- 
lion  nnder  a  claim  of  right.— Thieme  v.  Znmpe, 
fi2  N.  B.  448.  1S2  Ind.  359; 

Fob  Gases  pbom  Otbeb  States, 
See  42  Cent.  Dig.  Replev.  {  223. 
See.  alM>,  34  Gyc.  p.  1474. 

|tt3.  Plem,  answer,  or  mfldaTlt  of  de- 
fense, in  ceneral. 

Admissions,  see  Plkadino,  g  129. 
Matter  in  avoidance,  aee  Pleading,  {  136. 
Pleading  matters  of  fact  or  condnaioas,  aee 
Pleadikq,  S  8- 

M    (8«p.  U23) 
A  defendant  in  replerin,  aa  in  other  pleas, 
may  plead  Kveral  pleas.— Martin  v.  Ray,  1 
Blackf.  291. 

[b]    (Snp.  1823) 

In  replevin,  defendant  cannot  plead  In  bar 
to  the  action  before  the  cause  of  action  is  made 
known  by  a  declaration.- I^gglt  t.  Kintner,  1 
Blackf.  532. 

[e]    (Snp.  1834) 

Defendant  in  replevin  pleaded  that  he  was 
a  constable,  and  "that  two  executions  dated 
on,"  etc.,  "isfloed  by  a  justice  of  the  peace,  were 
directed  to  him,  and  that  he  levied  these  execa- 
tiona  on  the  goods  of  L.,  which  were  the  same 
goods  mentioned  in  the  declaration,  and  were 
not  the  goods  of  the  plaintiff."  Held,  that 
while  this  was  not  a  sufficient  plea  of  justifica- 
tion, because  it  failed  to  sufficiently  describe  the 
writs,  it  was  good  as  a  plea  of  property  in  a 
stranger,  and  the  other  averments  might  be  cop- 
sidered  as  surplusage. — Parsley  v.  Huston,  3 
Blackf.  348. 

[d]  (SHp.lfB6) 

In  replevin,  the  first  plea  was  of  property 
in  one  S.  P.;  the  second,  that  the  defendant 
took  the  goods  aa  constable  by  virtue  of  an  ex- 
ecution against  9.  P..  and  that  the  goods  be- 
loi^ed  to  S.  P.  Ifcld,  that  the  second  plea 
might  be  rejected  on  motion  of  the  plaintiff ;  it 
being  snbfitantially  the  same  with  the  first. — 
Mann  t.  Perkins,  4  Blackf.  271. 

[•]     (Snp.  1SS7) ' 

In  replevin  for  the  unlawful  detainer  of 
goods,  "ooQ  cepit"  is  not  a  good  plea.  The  gen- 
eral issue  in  snch  case  is  "non  deUnet."— Wal- 
pole  V.  Smith,  4  Bhtckf.  304. 

m     (Snp.  1841) 

A  plea  to  an  action  of  replevin  brought  by 
A.  B.  that  hy  virtue  of  a  distress  warrant,  etc. 
directed  to  the  defendant  a  constable,  etc., 
against  C.  D.  (setting  out  the  substance  of  the 
warrant),  the  defendant  distrained  the  goods 
specified  in  the  declaration  of  the  demised  prem- 
ises for  rent,  etc.,  la  good.— Harris  v.  Boggs,  6 
Blackf.  489. 

[«]    (Sup.  1842) 

A  plea,  in  replevin,  of  property  in  a  stran- 
ger or  in  the  defendant,  denies  the  plaintiffs 


property  in  the  goods,  and  gives  the  plaintiff  a 
ri^t  to  begin.— Gentry  v.  Bargis,  6  Blackf.  261. 

A  pletf  in  replevin,  relying  on  the  defend- 
ant's seizure  of  the  goods  as  a  constable  nnder 
an  execution  against  a  third  person,  should 
aver  the  property  of  the  goods  to  be  in  such 
third  person.-~Id. 

[b]     (Snp.  1846) 

In  replevin  for  unlawfully  detaining  plain- 
tiff's horse,  defendant  pleaded  that  he  had 
taken  up  the  horse  as  an  estray,  defendant  be- 
ing then  and  there  a  householder;  that  within 
two  days  thereafter  be  had  advertised  the  horse 
as  taken  up,  particularly  describing  the  animal, 
in  three  public  places  of  the  township;  that, 
before  10  daya  had  expired  after  such  adver- 
tising, plaintiff  had  brought  this  action,  and 
had  thereby  obtained  possession  of  the  horse. 
Held,  that  the  plea  was  sufficient  to  show  that 
defendant's  possession  of  the  horse  was  lawful. 
— Bames  v.  TaBnebill,  7  Blackf.  604. 

[1]    (Snp.  1848) 
A  plea  of  "non  cepit"  admits  property  in 
the  plaintiff.— Slmcoke  v,  Frederick,  1  Ind.  54, 
Smith,  64. 

A  plea  of  property  in  a  stranger  does  not 
admit  property  in  the  plaintiff,  and  in  such 
case  the  plaintiff  must  prove  property  in  him- 
self to  entitle  him  to  recover. — Id. 

[j]  (8np.Uia) 
In  replevin  in  detainer,  the  general  issue 
raises  the  question  of  the  property  of  the  plain- 
tiff.—Ashby  V.  West,  3  Ind.  17a 

[k]     (Snp.  1856) 

In  replevin,  the  plea  of  non  detinet,  under 
Rev.  St.  1843,  put  in  issue,  not  only  the  de- 
tention of  the  goods  bnt  also  the  property  of 
the  plaintiff  therein.— Noble  t.  Eppetly.  6  Ind. 
414. 

m  (Snp.  18S1) 
The  defendant,  In  a  suit  for  replevin  for  a 
horse,  answered  that  up  to  and  after  the  date 
of  the  suit  the  horse  was  In  another  county. 
Held,  that  this  was  a  Question  of  fact  pleaded 
in  Bbatemcnt,  and  that,  if  not  pleaded,  it  would 
have  been  waived.— Keller  v.  Miller,  17  Ind. 
206. 

[m]    (Snp.  1863) 

2  Rev.  St  p.  34,  {  33,  provides  that  an 
action  of  replevin  shall  be  commenced  in  the 
county  where  defendants,  or  some  one  of  them, 
has  bis  usual  place  of  residence;  that  where 
there  are  several  defendants,  residing  in  differ- 
ent counties,  the  action  may  be  brought  in  any 
county  where  either  defendant  resides,  and  a 
separate  summons  may  be  issued  to  any  other 
county  where  defendants  may  be  found ;  and 
in  cases  of  nonresidents  or  persons  having  no 
permanent  residence  in  the  state,  the  action 
may  be  commenced  and  process  served  in  any 
county  where  they  may  be  found.  Held,  that 
in  such  an  action  where,  of  several  defendants, 
some  reside  in  the  county  where  it  is  brought, 
and  others  reside  out  of  it,  and  plaintiff  dis- 
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misses  as  to  the  former,  the  QonresideDtB  should 
be  allowed  to  file  a  plea  Id  abatement  setting 
up  that  tbe  former  were  not  necessary  parties, 
bnt  were  made  so  for  the  fraudulent  purpose 
of  obtaining  jurisdiction  over  tbe  DoaresideDtB 
In  a  court  properl7  haTing  no  JariadlctlMi.— 
Shiyer  r.  Miner,  2P  lad.  ITS. 

[n]  (B«*.im) 

Where  A.  bronght  replevin  against  the 
fllierlff  to  recover  possession  of  penonal  prop* 
ertr»  which  he  had  seized  nnder  execution,  an 
answer  which  alleged  that  the  property  belong- 
ed to  B.  and  was  fraadutently  held  in  the 
name  of  A.,  and  that  defendant  bad  in  his 
hands  an  execution  against  A.,  and  had  seized 
the  property  under  such  writ,  was  bad  for 
not  showing  tbat  tbe  execution  was  against 
the  goods  and  chattels  of  A.,  since,  if  it  was 
against  his  person,  tbe  sheriff  liad  no  right  to 
make  the  levy.— -Deboid  t.  La  Hue,  26  lad. 
212. 

[0]    (Bap.  Ue7) 

Where  the  treaaarer  has  deputy  Kized 
property  for  the  payment  of  taxes,  it  is  not 
necessary  tbat  his  answer,  Juatlfylng  the  aeis- 
nre,  sbonld  ahow  that  the  deputy  had  been 
•wont  ai  «nch.— Noland  t.  Bnaby,  28  Ind.  154. 

[p]    (Sup.  18C7) 

In  an  action  for  the  possession  at  personal 
property,  the  defendant  set  np,  among  other 
things,  that  be  held  the  property  in  question 
as  sheriff  nnder  an  order  of  attachment  duly 
issued  out  of  tbe  office  of  the  clerk  of  the 
drcnit  court  against  tbe  property  of  a  third 
person,  whose  property  it  was.  A  copy  of  the 
writ  was  made  a  part  of  tbe  paragraph.  Held, 
that  the  writ  was  valid  on  its  face,  and  that 
the  anawer  was  good  as  a  plea  of  property  in 
a  stranger.— Levi  r.  Darling,  28  Ind.  497. 

In  an  action  for  the  poaseasion  of  personal 
property  defendant  answered,  among  other 
grounds  of  defense,  that  he  held  tbe  property  as 
sheriff  under  an  order  of  attachment  daly  le- 
aned out  of  the  office  of  the  clerk  of  tbe  V.  cir- 
cuit court  against  tbe  property  of  A.,  whose 
property  it  was,  etc.  Held,  tbat  tbe  sheriff  bad 
a  right  to  retain  the  writ  of  attachment  until 
the  return  of  the  goods  replevied  from  bim,  so 
that  he  conld  proceed  with  Ita  execntlon.— Id. 

[«]  <s«p.i8a8> 
Where  defendant  Jnatifiei  tiie  leianre  and 
detention  of  property  aa  a  cmstahle  by  rirtne 
of  an  execution  in  hia  hai^  the  original  ex- 
ecution or  a  copy  tlierei^  must  be  filed  wiUi 
bis  answer.— Bridges  t.  Layman,  31  Ind.  384. 

[r]  (Sbv,  U72) 
Since  defendant  In  replevin  may  show  nn- 
der a  general  denial  Uiat  the  title  of  tin  prop- 
erty is  in  a  third  person,  a  paragraph  in  the 
anawer  which,  in  addition  to  the  general  deni- 
al, seta  up  title  in  a  third  penon,  is  bad  as 
aiVumentatiTe.— Davla  t.  Warfleld,  38  Ind.  461. 

VUslMsMtlir 


[■]  (Sup.  IgT» 
Id  au  action  to  recover  poasessiMi  of  per- 
sonal property,  an  answer  of  property  in  a 
stranger,  or  in  the  defendant,  In  effect  denies 
tbe  property  or  ownerahlp  of  tbe  plaintilE,  and 
Is  a  good  plea  in  bar.— I«iideEi  t.  Oeorgeb  40 
Ind. 

m  (8«p.un) 
In  an  aetim  to  recover  the  poaseasion  of 
peraonal  property,  the  general  denial  !■  a  good 
anawer.  Property  in  the  defendant  and  anoth- 
er is  also  good,  but  unneceeaary  wboi  the  gen- 
eral denial  la  Ilk— Thompaoa  t.  Sweetser,  43 
Ind.  812. 

[a]  (la*.  UTS) 
Since  proof  of  ownenUp  may  be  aade  hy 
defendant  in  replevin  under  gmenl  denial,  it 
waa  not  error  to  atrlke  out  a  special  answer 
setting  up  property  In  tlie  defendant.— Sharks 
T.  Heritage,  46  Ind.  06. 

[v]     (fnper.  18TS) 

Where  a  constable.  In  answw  to  a  com- 
plaint in  replevin,  pleads  that  he  leried  on  Hit 
property  aa  the  property  of  the  plaintiff  to 
satisfy  an  execution  issued  nptm  a  judgment 
rendered  before  a  justice  of  the  peace  agalost 
the  plaintiff,  tbe  execution  upon  which  tbe  levy 
Is  made  la  not  a  written  instrument,  within  the 
meaning  of  tbe  statute  requiring  auch  to  be 
filed  with  the  pleading.  It  is  but  evidence  of 
tbe  facts  alleged  in  tbe  answer,  and  need  not 
be  made  a  part  of  tlie  answer.— Tburstui  v. 
Boardman,  Wils.  433. 

[w]    <Sap.  1379) 

The  answer  in  replevin  alleged  that  defend- 
ant was  a  constable,  and  that  be  levied  on  the 
property  and  took  possession  thereof  as  the 
property  of  the  O.  Company,  bnt  did  not  aver 
that  the  property  belonged  to  tbe  O.  Company 
and  was  subject  to  execution.  Held  bad  on 
demurrer. — Olds  v.  Andrews,  66  Ind.  147. 

[WW]   (giip.U79)  ^ 

A  complaint  In  replevin  alleged  title  and 
right  of  possession  at  tbe  date  of  the  conb 
mencement  of  the  nilt  The  anawer  merely 
aU^ed  title  in  tbe  defendant  at  the  date  of 
the  filing  of  tiie  answer,  Iiased  on  an  alleged 
sale,  before  the  beginning  of  the  suit,  for  ator- 
age  charges,  on  a  contract  to  which  it  vras 
not  alleged  that  plaintiflC  was  a  party.  Htld, 
that  the  anawer  was  inauffident.— Smith  r. 
Little,  e7  Ind.  54a 

[z]  (81IP.18M) 
Where,  In  replevin  for  a  horsey  defendant 
sets  up  a  lien  on  the  animal  and  a  sale  to  en- 
force the  same,  at  which  he  waa  purchaser, 
the  answer  is  sufficient,  thoogh  It  appears 
therefrom  that  the  sale  waa  iuTalid.— Bharocft- 
doda  T.  Spencer,  73  Ind.  12S. 

An  answer  in  replevin  for  a  mare  settiog 
up  a  livery  keeper's  lien  and  a  aale  of  the  mare 
thereunder  need  not  include  as  a  part  thereof 
the  notice  of  sale  or  a  copy  thereof,  but  it  is 
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Hufflcieot  to  aver  what  the  notice  contained. 
-Id. 

[u]    (Sap.  UN) 

In  reptevin,  an  answer  la  anfflcient  which 
-allegea  tlwt  defendants  pnrchased  the  pcoih 
ertj  at  a  conitable'a  aale  and  are  tlw  owners 
of  It.  that  the  only  title  under  which  plaintiff 
claims  is  by  Tlrtne  of  a  diattel  mortgase,  and 
that  the  mortgage  was  made  to  de^nd  credi- 
tors and  is  void.— McFadden  t.  Frlt^  90  Ind. 
3&0. 

t7l  (Sop.  1885) 
As  one  who  is  not  actoally  or  constrac- 
lively  in  poBsesBioD  of  the  property  cannot 
properly  be  made  a  defendant  in  a  replevin 
-salt,  if  he  Is  made  a  defendant  on  the  groand 
of  daiming  "some  iotereet,"  and  files  a  gener- 
al denial,  no  issue  is  thereby  raised.— Van 
HoTier  T.  Smith.  90  Ind.  404. 

trri  (Sap.U8» 

In  replevin  fOr  property  claimed  by  plain- 
■tiir  as  vendee,  an  answer  aTerrIng  that  defend- 
■ant  had  taken  possession  of  the  property  as 
-assignee  of  the  vendor,  and  objecting  to  the 
jurisdiction  of  the  conrt  In  an  action  brooght 
against  him  as  snch  assignee  bnt  which  does 
not  deny  plaintiff's  ownership  or  right  to  pos- 
aession  of  the  property  sned  for,  or  that  de- 
fmdant's  detention  of  the  pnqwrty  la  wrong- 
ful, is  insufflcient— Marts  t.  Pntnam,  117  Ind. 
S92,  20  N.  E.  270. 

[s]  (Bap.  ISW) 
In  an  action  to  recover  personal  property, 
the  complaint  failed  to  aver  that  the  property 
was  unlawfully  detained  in  the  county  in 
which  suit  was  brought  Defendants  pleaded  in 
abatement  that  tbej  were  nonresidentB,  that 
they  had  never  been  in  said  county,  and  that 
they  had  not  been  served  with  process  therein. 
ff«i(f,  that  the  plea  was  not  demurrable.— Ran- 
ber  V.  Whitney,  125  Ind.  216.  26  K.  EL  186. 

[u]  (App.UO») 

In  replevin  against  a  purchasing  agent  to 
recover  certain  wool  on  which  the  agent  claim- 
ed  a  lien  for  advances  and  commissions,  the 
sReut  was  not  bound  to  negative  a  waiver  of 
his  lien  in  his  answer,  since  the  lien  may  con- 
tinue as  between  claimant  and  the  owner  after 
possession  is  changed,  if  there  Is  no  intention 
«n  the  lienor's  part  to  relinanlsh  it— Welker 
V.  Appleman,  90  N.  E.  35. 

Fob  Cabis  noic  Othbb  Stath, 

Sn  42  OBirr.  DlO.  Replev.  H  22S-2B8. 
See,  also,  34  Oyc  pp.  147^-1482. 

{64.  Avowry   or   oosnlsMiea   uA  plea 

tliereto. 

Verdict  and  findings,  see  post,  {  96. 

[a]  (Sap.1818) 
An  avowry  tor  rent  dne  need  not  show 
that  a  warnlnt,  fbnnded  on  oath,  had  been 
taken  out  before  making  the  distress,  nor  that 
the  goods  distiained  belonged  to  the  tenant; 


nor  need  it  get  out  the  particulars  of  the  land- 
lord's title.— Wright  v.  Mathews,  2  Blackf.  187. 

[b]  (Bap.  IMS) 
The  office  (rf  an  avowry  Is  not  to  deny 
property  in  the  plaintifft  but  to  aet  up  some 
tight  in  the  defendant  to  take  the  property  in 
dispute,  without  regard  to  the  ownership.— Sim- 
coke  V.  Frederick.  1  Ind.  54,  Smith,  64. 

In  replevin  against  a  sheriff,  a  plea  that 
defendant  took  the  goods  by  virtue  of  an  ex- 
ecution against  one  A.  in  favor  of  a  third 
party,  with  an  averment  that  the  goods  were 
the  property  of  said  An  Is  no  mote  tiuw  a 
plea  of  property  in  a  stranger^  '■^  not 
amount  to  an  avowry.— Id. 

[0]   (Sap.  un) 
An  avowry  for  rent  due  need  not  show 
that  the  goods  distrained  belonged  to  the  ten- 
ant—Applegate  V.  Crawford,  2  Ind.  670. 

Fob  Oases  vboh  Othbb  Staixs, 

Sbb  42  Ckkt.  Dig.  Replev.  H  230-241. 
Bee.  also.  34  Oyc  pp.  1482-1485. 

S  66.  BepUoatiom  or  rapl^> 

M    (Bnp.  1850) 

The  complaint  In  replevin  alleged  owner- 
ship and  right  of  possession  In  himself,  and 
poraession  without  right  and  unlawful  deten- 
tion by  the  defendant.  The  defendant  an- 
swered that  he  did  not  unlawfully  detain,  but 
that  the  property  was  in  a  stranger.  Held, 
that  this  last  allegation  was  an  argumentative 
denial  of  property  in  the  plaintiff  and  so  there 
was  a  good  issue  on  both  allegations  without 
a  reply.— Riddle  v.  Parke,  12  Ind.  80. 

[bl     (Bap.  1872) 

In  an  action  to  recover  possession  of  per- 
sonal property,  an  answer  of  property  in  a 
stranger,  or  in  the  defendant  in  effect  denies 
the  property  or  ovraership  of  the  plaintiff,  and 
is  a  good  plea  in  bar,  and  completes  the  issue 
without  a  reply.— Landers  t.  George,  40  Ind. 
16a 

[e]  (8ap.UH) 
To  an  action  !n  replevin  by  tiie  guardian 
of  an  insane  person,  defendant  anawered  that 
the  ward  gave  the  propertr  to  defendant,  and 
plalntilf  made  reply  that  tlie  ward  was  In- 
sane, and  that  rinoa  his  apptrfntment  he  (the 
gnardian)  had  demanded  Uw  property  and  re- 
voked the  gifts,  aod,  that  the  reply  was  bad 
for  not  alle^ng  a  continuance  of  the  ward's 
insanity,  a  Jndlcial  determination  that  he  was 
insane,  and  that  the  gnardian  was  lawfully  ap- 
pointed and  q:nallfied^H<te  r.  Applegate,  02 
Ind.  670. 

Fob  Oases  ntou  Othbb  States, 

See  42  GmT.  Dia.  Beplev.  H  243,  244 
See.  also,  84  Oyc.  pp.  I486,  1487. 

S  67>  Darnvrrar. 

Effect  as  opening  record,  see  Pleadiito,  1  217. 
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M  (Sap.lS80) 
A  complaint  for  the  dftim  and  deliveiy  of 
personal  property  drarribed  senntl  notes  and 
morlgages  secnrins  them  wbich  bad  beon  execut- 
ed  and  delivered  to  tbe  plaintiff  and  which  were 
his  property  and  in  his  posfteasion  until  obtained 
from  bim  1^  tbe  defendants,  and  averred  that 
the  notes  and  mortgages  were  obtained  from 
plaintiff  by  fraud,  and  while  he  was  under  du- 
ress, in  that  defendants  threatened  to  arrest,  im- 
prison, and  aend  plaintiff  to  the  state  prison 
for  a  felony  and  threatened  to  wound  bim  and 
refused  to  permit  plaintiff  to  confer  with  an  at- 
torney or  consult  with  his  friends,  and  that  de- 
fendant and  another  did  with  acts,  threats,  and 
gestures  induce  tbe  plaintiff  to  believe  that  tbey 
were  armed  with  deadly  weapons,  and  that  they 
put  plaintiff  in  great  fear.  It  was  also  averred 
that  the  defendants  knew  that  tbe  plaintiff  was 
not  guilty  of  tbe  crime  charged,  and  that  tbe 
instruments  In  controversy  were  surrendered  be- 
cause of  such  wrongful  acts,  and  on  no  other 
couKideration.  Held,  that  the  complaint  whs  suf- 
ficient to  withstand  demurrer.— Reynolds  i.  Ccfpo- 
land,  71  Ind.  422. 

[b]    (Sop.  1880) 

Where  an  answer  In  replevin  alleged  "tfaat 

on  said    day  of   ,  1876.  defendants 

had  acquired  a  lien  upon  said  mare,"  etc.,  the 
omission  to  state  the  day  and  month  on  which 
the  lien  accrued  i^ndeted  tbe  answer  subject  to 
a  motion  to  make  more  specific,  but  did  not  ren- 
der it  obnoxious  to  a  demurrer  for  want  of  facts. 
— Sbappendoda  t.  Spencer,  73  Ind.  128. 

[cj     (Snp.  1S82) 

Where  the  plaintiff  sues  to  recover  the  pos- 
session of  a  specific  share  and  certain  quantity 
of  wheat,  of  which  be  alleses  that  be  is  the  own- 
er and  entitled  to  the  possession,  and  that  de- 
fendant has  possession  thereof  without  right,  and 
unlawfully  detains  the  same  from  the  plaintiff, 
tbe  complaint  is  sufficient  to  withstand  a  demur- 
rer thereto  for  the  want  of  facts.  Tbe  joint 
ownership  of  the  wheat  by  tbe  plaintiff  and  de- 
fendant, if  it  exists,  is  not  apparent  on  the  face 
of  the  complaint,  and  is  matter  of  defense,  to  be 
shown  by  the  answer.— Ingel  t.  Scott,  86  Ind. 
&18. 

[d]  (App.  1894) 

Where  no  proper  affidavit  accompanies  the 
complaint  In  replevin,  the  plaintiff  is  oot  enti- 
tled to  possession  of  tbe  property,  but  the  action 
proceeds  nevertheless  so  that  the  title  to  the 
property  or  tbe  ultimate  right  to  tbe  possession 
thereof  may  be  determined,  and  in  no  event 
does  tbe  failure  of  tbe  complaint  to  contain  the 
.  averment  that  the  property  was  not  taken  for  a 
tax  render  the  pleading  bad  on  demurrer.— Town 
of  Andrews  t.  Sellers,  38  N.  E.  1101,  11  Ind. 
App.  301. 

[e]  (App.  1902) 

The  cross-complaint  la  not  defective  on  de- 
murrer for  failing  to  allege  the  county  in  which 
it  is  believed  that  the  goods  are  detained.— Tan- 
ner V.  Misbawaka  Woolen  Mfg.  Co.,  63  N.  E. 
313.  28  Ind.  App.  536. 


Foi  GAna  noit  Othkb  States, 

See  42  Cent.  Dig.  Replev.  H  246-2.'i0i 
See,  also,  34  Cyc.  pp.  1487,  14SS. 

I  68.  Aaumded  aad  •awl«»Btel  plead- 


IMacretion  of  coar^  aee  Puadiko,  |  230. 
In  Justices*  conrti,  see  JcancES  or  the  Feao^ 
I  96. 

[a]    {App.  1900) 

In  replevin,  an  aoieudment  to  defendant's 
answer,  made  after  the  close  of  tbe  evidence, 
which  alleged  that  the  jriatntiff,  in  a  former  at- 
tachment suit  involving  the  same  property,  made 
claim  to  it,  and  was  represented  by  counsel,  and 
that  the  judgment  in  such  suit  was  against  tbe 
nominal  plaintiffa,  who,  in  reality,  represented 
the  present  plaintiff,  was  good  against  a  demur- 
rer for  want  of  facts,  since  it  showed  that  plain- 
tiff was  privy  to  tbe  former  action,  and  was 
bound  by  the  judgment  therein.— Case  T.  HtM^ 
man,  58  N.  E.  85,  25  Ind.  App.  S93. 

Fob  Cases  raou  Otheb  States, 

See  42  Cent.  Dig.  Replev.  ||  231-251 
See,  also,  84  Cyc.  pp.  1480,  1490. 

1 69.  Iu«s,  proof.  mmA  Tftplutoa. 

M  (Sap.  1840) 
The  plea  of  non  cepit  in  replevin  admiti 
property  in  tbe  plaintiff,  and  puts  in  issue  only 
tbe  caption,  and  the  defendant  cannot  show  prop- 
erty out  of  the  plaintiff  under  it— TrMter  t. 
Taylor,  5  Blackf.  431. 

Cb]    (Sap.  184S) 

The  defendant  in  an  action  of  replevin  com- 
menced before  a  justice  of  the  peace,  and  taken 
by  appeal  to  the  circuit  court,  may,  by  the  stat- 
ute of  Indiana,  prove  property  in  himself  or  a 
stranger  without  pleading  it. — Lewis  t.  Mastery 
6  Blackf.  243. 

[c]  (Snp.  IK?) 

It  commenced  before  a  justice  and  appealed 
to  the  circuit  court,  the  defendant  may  prove 
property  in  himself  or  in  a  stranger  under  the 
general  issue,  without  pleading  it. — ^Hall  v.  Ben- 
iine,  9  Ind.  256. 

[d]  (Sap.  1881) 

In  a  suit  for  the  possesion  of  peraonal 
property,  the  answer  waa— First,  a  general  deni- 
al; and  second,  a  claim  under  a  mortgage.  A 
reply  alleged  that  the  mortgage  was  procmed  by 
a  fraudulent  representation,  and  tbe  incapadtr 
of  the  defendant  to  execute  it  Held,  thM  a  de- 
murrer to  the  defective  paragraph  ot  the  reply 
reached  back  to  the  defective  answer,  to  wtdA 
it  was  offered  in  reply,  and  which  was  bad  for 
a  failure  to  properly  plead  the  mortgage;  that 
the  defendant,  being  thus  left  to  his  general  de- 
nial, might  offer  his  right  of  poasesiion  under 
the  mortgage,  as  evidence  in  defense.— Londibdm 
v.  Gill,  17  Ind.  130. 

[6]      (Sap.  1872) 

Under  a  general  denial  in  replevin,  defend- 
ant  may  show  title  in  a  third  person. — Kennedy 
V.  Shaw,  38  Ind.  474. 


Tkls  D^eat  is  oompilod  os  the  Kay-RiuBbor  Syatem.  For  expIuotloB,  boo  page  UL 


Digitized  by 


Google 


2  eft  [8  Ind  Di».-Pag«  87T]  REPLEVIN,  IV. 


[f]  Defendant  in  replevin  may  give  evidence 
of  his  ownership  of  the  property,  under  a  gener- 
al denial.--(Sup.  1873)  Sparka  v.  Heritage,  45 
Ind.  66:  (1878)  Hay  t.  Pavey,  68  Ind.  4. 

[f]    (Sn*.  in4) 

An  aTennent  of  property  in  defendant  in 
replevin  is  sustained  by  a  proof  of  a  Qualified 
property,  ancb  as  a  lien  for  services  upon  the 
goods  claimed.— Darter  t.  Brown,  48  Ind.  S93. 

[ta]    (Snp.  1875) 

In  an  action  for  the  recovery  of  the  pes- 
session  of  persona)  property,  defendant  may,  un- 
der an  answer  of  general  denial,  prove  that  he 
is  a  constable  and  holds  the  property  as  such, 
by  virtue  of  a  levy  made  thereon  by  him  under 
an  execution  in  his  hands  issued  on  a  judgment 
against  a  third  person,  and  that  the  property  is 
owned  by  the  plaintiff,  and  such  third  person 
jointly  as  partners.— Branch  t.  Wiseman,  51 
Tnd.  1. 

ni  (Sup.  1877) 
Where  in  an  action  to  replevy  personal 
property,  brought  against  the  defendant  person- 
ally, he  claims  possession  ol  the  same  as  admin- 
istrator of  the  estate  of  a  decedent,  it  is  neces- 
sary, to  establish  such  defense,  that  he  show, 
not  merely  that  he  came  into  lawful  possesion 
of  the  property  as  nich  administrator,  but  also 
that  it  is  the  property  of  such  estate.— Bose  v. 
Cash,  58  Ind.  278. 

[j]    (Sop.  1879) 

A  complaint  in  replevin  against  a  sheriff, 
alleging  that  plaintiff  was  the  owner  and  entitled 
to  the  possession  of  an  undivided  interest  in  per- 
sonal property  unlawfully  seized  and  detained 
by  defendant,  is  not  sustained  by  proof  of  the 
seirare  of  the  undivided  interest  of  plaiutifTs  oo* 
owner.— Scbenck  t.  Long,  67  Ind.  679. 

Pe]    (8«».  1979) 

In  ao  action  to  recover  possesdon  of  per- 
sonal property,  the  allegation  that  defendant  has 
possession  thereof  without  right,  and  unlawful- 
ly detains  the  same  from  plaintiff,  constitutes 
the  sravamen  of  the  complaint,  and  must  be 
proved,  to  entitle  plaintiff  to  recover.- Krug  v. 
Herod.  69  Ind.  78. 

(I]    (Sup.  1881) 

An  action  under  Code,  {  128,  to  recover  the 
possession  of  personal  property  shown  to  have 
been  wrongfully  taken  and  unlawfuly  detained 
by  defendant,  in  which  no  order  for  the  seizure 
of  the  property  is  demanded  or  issued,  may  be 
maintained  without  proof  by  plaintiff  that  tbe 
detention  of  the  property  by  defendant  was  in 
the  county  where  the  action  was  brought;  such 
proof,  if  necessary  in  any  case,  being  required 
only  where  the  immediate  possession  of  the  prop- 
erty is  demanded.— Robimion  v.  Sbalzley,  75 
Ind.  461. 

[m]    <Sh».  1881) 

In  an  action  of  replevin  there  need  be  no 
direct  evidence  of  tlie  county  where  the  goods  are 
detained,  but  it  may  be  inferred.— Louthain  v. 

May,  77  Ind.  109. 


[n]  Although  the  affidavit  In  replevin  must 
state  in  what  county  the  property  is  detained, 
this  allegation  need  not  be  proved.— (Sup.  1881) 
Cor  V.  Albert,  78  Ind.  241;  (App.  1891)  Budc 
V.  Young,  1  Ind.  App.  558,  27  N.  B.  1106. 

[o]    (Snp.  1Sg8) 

Replevin  will  not  lie  to  recover  property 
taken  for  taxes,  and  plaintiff  in  replevin  must 
prove  that  the  property  claimed  was  not  taken 
for  a  tax  assessment—Maple  v.  Vestal,  114 
Ind.  325,  16  N.  B.  620. 

Ip]    (S«».  1888) 

In  replevin  for  five  hogs,  where  the  consta- 
ble's return  shows  that  he  has  teken  four,  and 
no  return  is  made  that  the  other  one  could  not 
be  found,  the  evidence  Is  properly  confined  to 
the  four  seized,  under  Rev.  St  1881,  |  1649, 
relating  to  replevin  in  justices*  courts,  provid- 
ing that  if  the  property  cannot  be  found,  the 
suit  rtiall  proceed  as  if  it  had  been  so  found. — 
Bnrket  v.  Pheister.  114  Ind.  608.  16  N.  B.  818. 

[q]     (App.  1891) 

In  an  action  of  replevin  by  a  mortgagee,  the 
property  was  described  in  the  complaint  as  "one 
sorrel  gelding  horse,  with  hind  hoota  and  bald 
face,  about  16^  hands  high,  and  12  years  old, 
worth  $80."  It  was  described  in  the  mortgage 
as  "one  sorrel  gelding  horse,  white  hind  feet, 
with  t>ald  face,  about  16i^  hands  high,  12  years 
old,  worth  $80,  now  in  possession  of  the  mort- 
gagor." The  evidence  showed  that  the  horse 
that  was  mortgaged  was  the  one  replevied,  and 
that  it  was  about  16  years  old  and  15^  bands 
high,  with  one  hind  leg  white  nearly  to  the 
knee,  and  one  fore  leg  white  up  to  and  above  the 
pastern  joint.  Held,  that  there  was  no  material 
variance. — Bwdc  v.  Youd^  1  Ind.  App.  558,  27 
N.  E.  1106. 

In  replevin  it  la  not  necessary  to  prove  the 
township  in  which  tbe  defendant  resides.— Id. 

A  mortgage  by  virtue  of  which  the  right 
of  possession  to  property  is  claimed  in  replevin 
is  not  tbe  foundation  of  the  action,  and  hence, 
if  the  property  is  sufficiently  described  in  the 
complaint,  a  somewhat  different  description  in 
the  mortgage  introduced  to  sustain  the  cause  of 
action  does  not  constitute  a  fatal  vi^ance.— Id. 

[r]  (App.  1892) 
In  replevin,  the  plaintiff  must  rely  upon  his 
own  title,  and  not  upon  the  want  of  title  in  the 
defendant:  and  under  an  answer  of  general  deni- 
al the  defendant  may  give  any  evidence  tending 
to  show  want  of  title  in  the  plaintiff,  and  hence 
may  show  title  in  lumself  or  In  a  third  person.— 
Swope  v.  Paul,  31  X.  B.      4  Ind.  App.  463. 

M    (App.  1894) 

In  ao  action  to  rerover  possession  of  prop- 
erty  seized  under  execution,  the  general  denial  to 
the  complaint  put  in  issue  the  entire  question  of 
ownership  and  the  ri^t  of  possession  of  the 
plaintiff  and  anything  that  tended  to  native 
the  proposition  that  the  plaintiff  was  the  owner 
was  legitimate  evidence  for  defense. — Benjamin 
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T.  McElwalne-IUcluEdi  G<^  87  M.  IB.  802,  10 
Ind.  App.  76. 

[t]  (A»p.l8»6) 

In  replevin  by  a  poidiawr  at  a  iherifrt 

Bale,  defendant  may.  tinder  a  general  denial, 
show  tbat  such  aale  was  absolutely  void. — Ship- 
man  Coal  Min.  &  Manorg  Co.  T.  Ffeiffer,  11 
Ind.  App.  445,  39  N.  B.  291. 

[ul    (App.  18H) 

Where,  in  replevin,  D.  claimed  title  to 
the  property,  evidence  of  title  in  the  D.  Manu- 
facturing Company  was  not  lufflcient  to  sus- 
tain his  claim  of  ownership. — Dederlck  t. 
Brandt.  44  N.  E.  1010.  16  Ind.  App.  264. 

[T]    (Sn*.  IHK) 

Where  defmdant  in  replerin  filed  a  gener* 
al  denial,  the  right  of  possesaion  of  the  prop* 
erty  sued  for,  Iti  value,  and  damages  for  the 
tahing  or  detention  there<^  were  in  issue. — 
Jackson  v.  Morgan,  167  Ind.  628,  78  N.  E. 
033. 

Fob  Cases  frou  Otreb  States, 

See  42  Cent.  Dig.  Replev.  H  257-279. 
See.  also,  84  Crc  pp.  1401-1500. 

1 70,  PveavMivtlaHa  amd  bwAeM  af  proof, 

[a]  (Sup.  1848) 
Plaintiff,  in  replevin,  must  recover  on  the 
strength  of  his  own  title,  and  the  burden  Is 
upon  him  to  prove  hi»  title,  if  property  in  a 
stranger  is  pleaded,  although  not  proven.— 
SImcoke  T.  Frederick,  1  Ind.  54.  Smith,  64. 

n>]  (Snp.  1860) 
In  an  action  of  replevin  against  an  officer, 
by  a  claimant  of  attached  goods,  the  mere  fact 
that  an  attachment  has  been  issued  Is  no  evi- 
dence of  indebtedness  to  the  attaching  plain- 
tiff.--Pierce  v.  Gibson.  2  Ind.  406. 

[0]    (S«*.  1866} 
In  replevin  the  plea  of  property  In  the  de- 
fendant imposes  upon  the  plaintiff  the  burden 
of  proving  property  in  himself.— Noble  T.  Sp- 
perlr.  6  Ind.  414. 

[d]  (Sup.  1864) 
Where  the  defendant  In  replevin  pleads 
property  in  himself,  the  burden  of  proof  is  on 
the  plaintiff  to  show  his  title  or  bis  ri^t  of 
possession.— Turner  t.  Cool,  23  Ind.  66,  86  Am. 
Dec.  449. 

M    (App.  1904) 

Ownership  or  right  of  possession  in  plain- 
tiff In  replevin  and  possession  held  by  defend- 
ant do  not  change  the  burden  of  proof,  which 
remains  with  plaintiff  to  establish  that  defend- 
ant wrongfully  holds  possession  of  the  property. 
—Morgan  v.  Jackson,  69  N.  XL  410,  82  Ind. 
App.  109. 

m    (App.  1908) 
In  an  action  by  the  designated  benefldary 
for  the  possession  of  an  insurance  policy,  pro- 
viding that  no  change  of  beneficiary  shall  take 
effect  until  Indorsee]  upon  the  policy,  the  bur- 


den of  proving  the  right  of  posaesrion  (hereto 
Is  on  defendant— Stewart  t.  Qwynn,  41  In^ 
App.  820,  82  N.  B.  1000;  88  N.  E.  733. 

Fob  Cabks  fbou  Otbkr  States, 

See  42  GBirT.  Dig.  Beplev.  H  280-284. 
See,  also,  84  Cjc  pp.  1000-1608. 

iTl.  AdmlaaibiUtr  of  ovUemoob 

Admissions  as  evidence^  aee  Bvideiicb,  M  2S1, 

253. 

EMdence  admissible  by  reason  of  adndadoa  of 

similar  evidence,  see  Evidence,  i  155. 
Hearsay  evidence,  see  Evidence,  |  817. 
Of  conveyance  in  fraud  of  crediton,  tee  Fiain>> 

TTLBNT  COKVETAHCES,  {  286. 

Opinion  evidence,  see  Evidence,  H  60O,  501. 
Order  of  pn>o^  see  Tbiai^  {  60. 
Parol  evUnioe  to  varj  instrument,  see  En> 
DENCX,  I  434. 

Res  geets,  see  Evidence,  H  121,  122. 

[al  (9«p.i»i) 

In  replevin,  the  plaintiff,  to  prove  title  lo 
himself,  offered  in  evidence  a  judgment  re- 
covered before  a  justice  of  the  peace  against 
defendant  and  another,  and  the  execution  is- 
sued on  the  judgment  and  the  constable's  r^ 
turn  thereon,  by  which  it  appeared  tbat  tb« 
constable  levied  on  certain  property  as  the 
property  of  defendant  and  sold  it  to  plaintiff. 
Beld,  that  the  evidence  was  relevant,  and  it 
should  have  been  admitted^lAcaa  t.  Danger- 
field,  17  Ind.  282. 

[bl  (Bop.  2884) 
In  an  action  to  recover  tiie  possession  of 
a  mare,  the  fact  that  the  mare  has  sevoal 
colts,  alt  of  which  were  possessed  and  owned 
by  plaintiff,  was  admissible  in  evidence  as 
tending  to  prove  his  title  to  the  mare,  leaving 
the  jury  to  determine  the  weight  and  force  «t 
the  evidence.— Pacey  v.  Powell,  97  Ind.  371. 

[e]    (Sup.  1885) 

In  replevin,  the  opinion  of  a  mortgagor 
of  chattels  as  to  the  value  thereof  may  be 
shown  by  proof  that  he  offered  the  same  goods 
absolutelj  In  payment  of  the  mortgage  debt— 
Curme,  Dunn  &  Co.  t.  Raub,  100  Ind.  217. 

[a]    (Sup.  1890) 

Where  plaintiff  in  replevin  failed  for  lack 
of  proof  of  a  demand,  defendant  on  a  aecmtd 
trial  of  the  case  could  not  show  that  there  was 
in  fact  a  demand  made  prior  to  the  first  action. 
-WiUiame  v.  Lewis,  24  N.  E.  733,  U4  Ind. 
S44. 

[«]     (App.  1898) 

In  replerin  to  recover  mill  maebinerr.  a 
deed  of  the  mill,  in  which  the  macbfnerr  was 
located,  to  one  of  the  daimants,  and  a  recoid 
of  a  circuit  court  quieting  title  la  him.  were 
admissible  as  bearing  on  the  question  of  own- 
ership and  right  to  possession.— F(hc  t.  Cox, 
N.  B.  92,  20  Ind.  App.  61. 

[0    (App.  I9«) 

In  replevin  to  recover  possession  of  a  "car 
plant"  evidence  was  admissible  to  show  what 
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the  car  plant  was  composed  of.— Indiasa  Union 
Traction  Co.  T.  Bick,  40  lad.  App.  461,  81 
N.  E.  617. 

Fob  Oasxs  fboh  Othke  STAxni, 

Sn  42  Cent.  Dig.  Repler.  H  285-291. 
See,  also,  34  Gfc.  pp.  1504-1507. 

1 72.  Wvlckt  ud  snflaleBey  ai  wldeBM. 

M    (Sup.  1837) 

Replerln  for  the  detainer  of  a  hone.  Plea, 
property  in  defendant.  Replication  in  denial, 
and  issue.  It  appeared  that  the  plaintiff  had 
bonght  the  horse  of  the  defendant,  but  that  the 
latter  still  bad  him  In  possession.  Jffeld,  that 
these  facts  did  not  necessarily  show  that  the 
issue  must  he  found  against  the  plaintiff,  unless 
he  had  prored  a  demand  and  refusal  of  the 
horse.— LItterel  V.  St  John,  4  Blackf.  826. 

[b]    (Snp.  1S79) 

In  replevlo  for  a  bnggy,  the  evidence  showed 
that  It  with  other  property,  real  and  personal, 
ba^  been  mortg^ed  by  A.  to  B.  and  C,  and 
that,  on  foreclosure  of  the  mortgage,  the  sheriff 
had  sold  the  buggy  to  B.,  who  took  immediate 
possession  of  it,  and  afterwards  sold  it  to  plain- 
tiff. Defendant  claimed  title  through  a  pur- 
chaser at  constable's  sale  of  the  buggy,  made 
after  the  sheriff's  sale,  but  upon  aiery  made  be- 
fore it.  There  was  nothing  which  tended  to 
show  that  the  execuUcm  on  which  the  constable 
sold  had  any  priority  of  Iten  orer  the  mortgage. 
Reld,  that  the  evidence  made  a  prima  facie  case 
for  the  plaintiff,  and  that,  on  verdict  below  for 
defendant,  a  new  trial  should  have  been  granted. 
—Sharp  V.  McBride,  68  Ind.  396. 

tc]  (8ap.iS81) 

In  replevin  it  is  not  necessary  that  the  evi- 
dence as  to  the  place  where  the  property  is  de- 
tained should  be  direct,  but  the  place  of  deten- 
tion may  be  inferred  from  cireumstaneei^Loa- 
thain  v.  May,  77  Ind.  109. 

[d]     (Sap.  1882) 

In  an  action  against  an  officer  for  property 
claimed  to  be  exempt,  evidence  that  a  schedule 
containing  a  description  of  the  property  was 
presented  to  the  officer  and  a  demand  made  that 
such  property  be  set  apart,  together  with  the 
officer's  return  showing  the  seizure  of  such  prop- 
erty, prima  facie  establishes  the  liability  of  the 
officer.— Boesker  v.  Pickett,  81  Ind.  654. 

[•]     (App.  1896) 

There  was  snffident  evidence  In  replevin 
of  a  taking  Into  possesion  where  an  officer,  un- 
der attachment  levied  on  personal  prc^erty,  tor- 
bade  persons  daimtng  the  right  of  possession 
to  touch  or  remove  it,  and  placed  a  person  in 
charge  of  It  as  his  representative.— Aman  t. 
Uottweiler,  15  Ind.  App.  4(Ki.  44  N.  £.  63. 

m    (App.  1904) 
Where,  in  an  action  to  recover  personal 
pn^rty,  plaintiff  testified  that  she  was  the 
owner  thereof,  and  that  she  had  notified  de- 
fendant not  to  receive  or  advance  money  on  any 


article  of  personal  property  brought  to  his  place 
of  business  by  her  husband,  such  evidence  was 
sufficient  to  sustain  a  verdict  in  favor  of  plain- 
tiff on  the  issne  of  ownership.— Mariotte  T.  Bre- 
mer, 71  N.  E.  250,  83  Ind.  App.  701. 

Fob  Gasbb  wwk  Othbb  States, 

Sbb  42  Obitt.  I>io.  Replev.  H  ^-206. 
See,  also,  34  Cyc  pp.  1507-1509. 

V.  DA3CAOE8. 

Verdict  for  damages,  see  post,  |  97. 

> 

{  74.  ElemoBts  of  ooapeaeatlott. 

Fob  Casks  fboh  Otheb  States, 

See  42  Cent.  Dig.  Replev.  U  29^  299, 

306-310,  422.' 
See,  also,  84  Oyc.  m-  1660-157a 

i  75.  —  In  ceneraL 

M    (Sap.  1828) 

If  an  action  of  replevin  be  brought  for  tak- 
ing several  articles,  and,  on  an  issue  as  to  the 
plaintiff's  property  in  them,  be  prove  himself 
entitled  to  a  part,  the  defendant  has  a  right  to 
a  return  of  the  others,  and  to  damages  for  the 
taking  of  them.— Wright  v.  'Mathews,  2  Blackf. 
187. 

[b]  (811P.18G3) 

In  replevin,  only  compensatory  damages  can 
he  recovered.— HotchUaa  v.  Jones,  4  Ind.  260i 

[c]  (Sup.  ISBB) 

In  a  suit,  under  the  Revised  Statutes  of 
1852,  to  recover  possession  of  personal  property, 
the  damagH  must  depend  on  tfae  nature  of  the 
defendant's  interest  in  the  property,  whether 
that  of  a  bailee  or  absolute  owner,  the  time  he 
has  been  deprived  of  it,  the  character  of  the 
property,  etc.— Noble  v.  Epperiy,  6  Ind.  468. 

[d]  (Sup.  137]) 

In  replevin  for  hog^  plaintiff  was  entitled 
to  damages  for  the  time  necessarily  spent  and 
expenses  Incurred  In  hunting  for  the  hogs,  and 
also  for  any  deterioration  in  the  value  of  the  , 
same  while  in  defendant's  hands.— Mitchell  t. 
Burch,  86  Ind.  629. 

[a]    (Svp.  U8S) 

In  replevin  where  property  has  beoi  de- 
livered to  the  plaintiff  and  he  succeeds  In  the 
acticm,  he  is  eotitied  to  damages  fbr  any  deteri- 
oration in  the  value  of  the  property  while  in  de- 
fendant's liands  and  for  expense  and  time  lost 
in  searching  for  i^  thou^  not  for  time  spent 
In  commencing  the  action^  and  the  damages  may 
be  merely  nominal.— Telton  v.  Slinkard,  85  Ind. 
190. 

Fob  Gases  nou  Otheb  States, 

Seb  42  Cent.  Dig.  Replev.  H  298,  299, 

804,  422. 
See,  also,  34  Cyc.  p.  1568. 
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f  76.  —  DvtamtlMi 

W  1877) 

The  evidence  itf  an  actton  of  replerln,  to 
recover  po«eui«i  of  a  fanning  mill,  ihowed 
that  the  mill  was  left  b7  i^aintlff  in  a  bam  sit- 
uated on  land  sold  by  him  to  defendant's  wife 
three  yeara  prior  to  the  action;  tiiat  the  mill 
was  broken  and  out  of  repair  at  the  time,  and 
had  remained  so;  and  that  it  was  replevied 
from  defendant  and  delivered  to  plaintiff  on  the 
next  day  after  demand.  Hfld,  that  plaintiff 
was  entitled  to  nominal  damaces  only.— Ste- 
vens T.  McClure,  66  Ind.  384. 

Ibl  (8«p.i>n)  * 

In  an  actioo  to  recover  posaession  of  per- 
tional  property  seized  ooder  execution,  the  plain- 
tiff is  not  entitled  to  damattes  for  the  detention 
of  the  property  If  not  entftled  to  recover  the 
property  itself.— Smith  t.  Harris,  76  Ind.  104. 

[C]    (App.  1802> 

In  an  action  to  recover  a  horse  wrong- 
fully detained  by  defendant,  the  measure  of 
damages  is  the  value  of  the  use  of  the  horse 
from  date  of  demand  to  date  of  trial.— Farrar 
r.  Bash,  5  Ind.  App.  238,  31  N.  B.  1125. 

Fob  Caucs  nou  Otheb  States, 

See  42  Cent.  Dio.  Replev.  <{  305,  306. 
See.  atoo.  34  Cye.  pp.  1562-1564. 

1 78.  — »  Depraalfttlm  tm  ▼•!«•  of  vmv- 

•rty. 
[a]    (Sap.  1882) 

Where,  In  replevin,  the  property  involved 
and  as  to  which  a  return  is  ordered  Is  only  par- 
tially destroyed,  being  returned  in  a  damaged 
condition,  due  to  an  improper  act  or  omission  of 
plaintiff,  the  measure  of  damages  must  be  at 
least  the  difference  between  its  value  as  so  dam- 
aged and  its  value  when  taken.— Xeiton  t.  Slln- 
kard,  80  Ind.  19a 

For  Cases  froh  Otheb  States, 

See  42  Cent.  Dig.  Replev.  ||  307,  308. 
See.  also,  34  Cyc.  p.  1504. 

I  82.  Amoaat  awarded. 

Kxceasive  damages,  see  Damages,  |  139. 

[a]  (Swp.  1832) 

In  replevin,  damages  cannot  be  assessed  be- 
yond the  amount  daimed  in  the  declaration.— 
O  Xoal  V,  Wade,  3  Ind.  410; 

[b]  (Sap.  1853) 

Whpre  complaint  In  replevin  alleges  no 
damage,  the  amount  of  recovery  is  limited  by 
the  value  alleged.- Hotchkiss  r,  Jones,  4  Ind. 
200. 

[c]  {8«p.  tR78) 

In  replevin  for  a  marbine.  the  plaintiff 
alleged  its  value  to  be  t'^*.  Had  the  jury  found 
that  the  plaintiff  nas  eatitlcd  to  its  possession, 
nnil  (hnt  its  value  wns  jllTt.  H<li},  that  the 
pliiint-lTs  valuation  in  such  cases  xhould  not  be 
repmled  as  a  limitation  on  the  amount  which 


he  woold  be  entitled  to  reoorer  If  the  pn^eity 
could  not  be  found,  or  he  shoold  fUl  to  get  pos- 
session of  it.— Singer  Mfk.  Go.  t.  Dox^,  65 
Ind.  6S. 

Fob  Cases  nou  Otheb  States. 

See  42  Ceht.  Dio.  Replev.  K  297.  301. 302. 
See.  atao,  34  Cyc.  pp.  1567-167a 

i  83.  DuMcaa  to  def  omdamt  tm  ceneraL 

Judgment  for  defendant,  aee  poa^  |  103. 

[a]  (Sap.  uu) 

St  7  Hen.  VIII  and  St  21  Hen.  Tm, 
giving  the  defendant  in  replerin  damages  In  cer- 
tain cases,  do  not  apply  to  a  case  where  the  de- 
fendant pleads  property  In  the  goods.— White  t. 
Lloyd,  3  Blackf.  390. 

Defendant  in  replevin  was  in  no  case  » 
titled  to  damages  by  a  common  law.— Id. 

In  replevin,  if  defendant  claim  property 
and  obtain  a  verdict,  be  Is  entitled  to  a  rettUB 
of  the  goods,  but  not  to  damages. — Id. 

Fob  Cases  fbom  Othbb  States, 

See  42  Cent.  Dio.  Replev.  H  811-3iaL 
See.  also,  34  C^c.  p.  1567. 

VI.  TBIAXh  JUDOMEirT,  ENFOBCB- 
MBXT  OF  JUSOKEMT.  AKD 
BSVOBW. 

Right  to  open  and  dose,  aee  Tbial,  |  25. 

f  85.  DUoUssnl  or  araanlt  botovo  trial. 

As  breadi  of  replevin  bond,  see  post.  |  119. 
At  trial,  see  poet,  |  89. 

M  (S«p.l861> 

In  an  action  of  replevin,  a  disclaimer  «C 
any  interest  In  the  property,  filed  by  one  of  Oe 
defendants,  is  no  reason  for  dismissing  tbe  suit 
against  him,  and  bis  motion  for  dismisnl 
grounded  on  such  disclaimer.  Is  properly  re- 
fused.—Smith  T.  Emerson.  16  Ind.  3S5. 

[b]  (Sop.  1372) 

A  dismissal  by  plaintiff  of  an  actiim  io  re- 
plevin before  tbe  announcement  of  a  finding  hj 
the  court  or  the  rendition  of  a  verdict  by  the 
jury  precludes  a  judgment  for  a  return  of  tbe 
property.— Wiseman  v.  Lynn,  39  Ind.  250. 

[c]  (Sap.  1S79) 

A  defendant  in  replevin,  on  bis  verified  dii- 
rlaimer  of  interest  in  tbe  property  and  allega- 
tion of  title  and  possession  in  a  third  person,  b 
not  entitled  to  a  dismissal  of  tbe  aoit. — Cboen 
v.  Porter,  66  Ind.  194. 

[d]  (Snp.  1S90> 

Under  Rev.  St  ISSl,  {  572.  relating  to 
judgments  in  replevin  after  dismissal  of  tbe 
action,  the  court  cannot  adjudge  a  return  of 
the  property.— Hulman  r.  BMigbot  12S  Ind. 
481,  23  N.  E.  549. 
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Where,  in  replerliit  the  ptalntlff  who  baa 
posses^Mi  of  the  property  dlsmiaies  sadi  actimi, 
the  raort  ha>  no  power  to  award  a  judgment  of 
retnm.— Peffley  t.  Kenrick,  81  N.  EL  40,  4  Ind. 
App.  610. 

Fob  Gascs  nou  Otheb  States. 

See  42  CiNT.  Dio.  Replev.  {fi  320-335. 
See,  also,  34  Cyc.  pp.  1509-1517. 

i  86.  Boopo  of  Inqairy  mmA  pawarfc  of 

eonrt. 
[a]    48iip.  1881) 

Where  the  purchaser  of  land  at  a  sheriff'a 
rale  permitted  the  tenant  to  remain  in  posses' 
sinn  and  harvest  his  grain,  and  then  replevied 
the  grain,  a  deed  executed  before  the  decree  of 
■ale  waa  admissible  to  show  that  the  tenant's 
pOBsearion  was  under  color  and  claim  of  right. 
— Bowen  v.  Roach,  78  Ind.  361. 

Fob  Gases  fbom  Otiieb  States, 

See  42  Ceht.  Dio.  Replev.  H  336-340. 
See.  also.  34  Cyc  pp.  1517,  1518. 

I  87.  M<id«  And  ooadnot  of  trial. 

Right  to  open  aud  close,  see  Tbial,  |  25. 

Fob  Gases  fbou  Otheb  States. 

See  42  Gent.  Dio.  Replev.  {S  341.  342. 
See,  also,  34  Gyc.  p.  1518. 

f  88.  QnestlOBs  for  Jflwy  Im 

Instructions   invading  province   d  jury,  see 
Tbial.  S  186. 

(a]    (Apv.  im) 

Where  the  plaintiff  l^new  that  her  husband 
had  sold  a  horse  belonging  to  ber  before  the 
rendee  sold  it  to  defendant,  It  was  proper.  In 
replovin,  to  submit  to  the  jury,  as  the  main 
issne^  tfae  question  whether  plflintiS  consented 
to  the  sale.—Carrico  v.  Shepherd,  50  N.  E.  347, 
2«  Ind.  App.  207. 

For  Gases  fbom  Otheb  States. 

See  42  Cent.  Dig.  Replev.  SS  343-348. 
See.  also,  34  Cyc.  pp.  1518,  1519. 

i  89.  Dismissal  or  nonswlt  at  trial. 

(a]    (Sap.  IftSI) 

In  the  trial  of  an  action  of  replevin,  under 
Kev.  8t  1843,  p.  702,  {  IKi,  providing  that,  "if 
it  appear  upon  a  nonsuit  of  the  plaintiff  *  *  * 
that  the  defendant  is  entitled  to  a  return  of  the 
goods,  he  shall  have  judgment  and  execution 
therefor  accordingly,  with  damages  for  the  de- 
tention thereof,  which  may  be  assessed  by  a 
writ  of  inquiry."  on  a  nonsuit  ordered  at  tbe 
close  of  plaintiff's  evidence,  defendant  has  a 
right  to  have  judgment  rendered  in  his  favor 
for  tbe  same,  and  his  damages  assessed  for  their 
detention  by  writ  of  inquiry.— Mlkesill  v.  Cban- 
ey,  6  Ind.  52. 

Under  Rev.  St.  1843,  p.  702.  8  182,  pro- 
viding that,  U  it  appear  on  a  nonsuit  of  a  plain- 


tiff In  replevin  that  defendant  is  entitled  tn  a 
return  of  the  goods,  he  ^all  have  judgment 
therefor,  with  damages  for  their  detention,  a 
defendant  has  a  right  to  show  that  be  is  en- 
titled to  possession  of  tbe  goods  after  plaintiff 
suffers  a  nonsuit  after  closing  his  eyidence. — Id. 

Fob  Caseb  noH  Otbeb  States, 

See  42  CEifT.  Dio.  Replev.  H  349-351. 

191.  XwtemstiaMs. 

Error  in  instmetions  omd  by  withdrawal  or 
giving  ottier  instmetions,  see  Tbiai.,  |  296. 

Instructions  invading  province  of  jury,  see 
Tbiai,,  I  186. 

[a]  X8I1P.1861) 

In  a  replevin  suit  for  a  horse,  it  was  held 
that  an  instruction  "that  to  enable  plaintiff  to 
recover,  the  jury  must  be  satisfied  from  tbe 
evidence  that  he  has  a  general  or  special  prop- 
er^ in  tbe  horse,  and  a  right  to  his  immediate 
possession,  and  that  the  evidence  proves  either 
an  unlawful  taking  or  unlawful  determination 
by  the  defendant,"  was  proper,  and.  being  re* 
quested  by  tbe  defendant,  should  have  been  ^t> 
en.— Glark  t.  Heck,  17  Ind.  281. 

[b]  (Sap.  1882) 

In  replevin  by  a  wife  for  property  alleged 
to  have  been  taken  on  execution  against  her 
husband,  an  instruction  was  properly  refused 
that  if  the  plaintiff  and  ber  busbnnd  combined 
and  confederated  together  to  hinder,  delay,  or 
prevent  defendants  from  collecting  their  judg- 
ments from  tfae  husband  they  should  find  for 
defendants  as  fraud  vitiates  all  contracts,  for 
it  did  not  follow  that,  if  plaintiff  bad  combined 
with  her  husband  to  hinder  and  delay  the  de- 
fendants in  the  collection  of  their  judgment, 
they  could  rightfully  levy  on  and  sell  her  prop- 
erty for  the  satisfaction  of  their  demand.— Had- 
ley  V.  Hadley.  S2  Ind.  75. 

In  replevin  it  appeared  that  the  property 
belonged  to  tbe  plaintiff,  that  defendant  as  sher- 
iff, having  an  execution  on  a  judgment  against 
plaintiffs  husband  in  favor  of  his  codefendants, 
by  their  direction  levied  the  execution  on  the 
property  in  controversy,  indorsed  a  schedule  of 
the  property  levied  on  the  execution,  and  did 
not  remove  the  property,  but  left  it  where  he 
found  it  on  the  execution  of  a  delivery  bond  by 
tbe  plaintiff  and  her  husband,  and  that  the 
property  was  thus  in  tfaeir  possession  at  the 
time  suit  was  commenced.  Held,  that  request- 
ed instructions  from  which  the  jury  would  un- 
derstand the  word  "possession"  to  mean  actual 
possession  and  not  embracing  constructive  pos- 
session were  properly  refused  as  being  mislead- 
ing.—Id. 

In  replevin  a  requested  instruction  that,  if 
the  property  was  not  in  the  possession  of  the  de- 
fendants at  the  date  of  tbe  commencement  of 
tfae  suit,  tbe  jury  should  find  its  value,  and 
need  not  Hud  any  verdict  as  to  who  was  the 
owner  of  tbe  property  or  any  part  thereof  at  the 
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commenoeiiient  of  the  salt;  wu  propeily  tefused, 
M  such  a  verdict  woald  have  been  altofether 
defective.— Id. 

Fob  Camoi  fbok  Otheb  States. 

fttx  42  Oeht.  Dig.  Beplrv.  H  354-359. 
See,  slM,  34  Cyc  pp.  152&'1522. 

i  92.  Tevdlvt  ud  fladlaca. 

CoiMtruction  and  operation  of  special  interroga- 
tories, see  Tbiai.,  |  365. 

Failure  to  answer  Interrogatoziei  or  mate  find- 
ings, see  Tbxai.,  |  356^ 

For  Cases  fbou  Other  States, 

See  42  Cent.  Dig.  Replev.  S8  360-387. 
See.  also.  34  Gjc.  pp.  1523-1537. 

1 93.  —  Requisites  and  wmMalmmef  in 
KeaeraL 

[B]    <Sup.  1836) 

In  replevin,  tlie  pleas  vere  (1)  ttiat  the 
defendant  Iiad  not  talieD  or  detained  the  prop- 
erty ;  (2)  property  in  a  stranger ;  and  (3)  prop- 
erty in  the  defendant.  The  plaiotitf  joined  is- 
sue on  tlie  first  plea,  and  replied  to  the  second 
and  third,  property  in  himself.  Verdict,  "We 
tind  the  property  to  be  in  the  plaintiff."  Judg- 
ment against  the  defendant  for  costs.  Held, 
that  this  verdict  did  not  authorize  a  judgment 
for  plaintiff  as  the  jury  had  not  found  that 
the  borse  bad  been  taken  or  detained  by  the  de- 
fendant-Huff T.  Gilbert,  4  Blackf.  19. 

[b]    <8iip.  1S65> 

At  tbe  trial  ef  an  action  of  replevin,  the 
jury  returning  a  general  verdict  for  the  defend- 
ant, they  were  remanded  by  the  court,  with  in- 
structions to  find  the  value  of  the  property  and 
the  damages  for  its  detention;  and  tbe  jui?  ac- 
cordingly found  said  value  and  assessed  damages 
for  the  defendant  Held,  there  was  no  error. 
—Noble  V.  Epperly,  6  Ind.  408. 

[e]    (Sap.  1857)  ' 

In  a  suit  to  recover  personal  property, 
vrhere  one  of  the  defendants  claimed  title  In 
himself  and  the  other  disclaimed  title  and  pos- 
session, tbe  finding  "that  the  possession  of  tbe 
property  mentioned  in  the  complaint  be  given 
to  the  plaintiff"  is  equivalent  to  finding  the  prop- 
erty in  the  plaintiff,  and  that  he  is  entitled  to 
tbe  possession.— Robertson  v.  Caldwell,  9  Ind. 
614. 

[d]  (Sup.  1868) 

A  verdict  In  replevin  must  show  what  prop- 
erty belongs  to  the  plaintiff.— Dowell  v.  Rich- 
ardson, 10  Ind.  573. 

[e]  (Sup.  18m) 

Replevin  against  two;  dental  by  both;  an- 
swer by  A.  that  tbe  property  was  In  M.,  and 
by  B.  that  it  was  in  himself ;  verdict  "for  the 
defendaats."  Held,  that  the  verdict  being  gen- 
eral and  embracing  all  the  issues,  was  incon- 
sistent and  bad,  unless  the  defendants  saw  fit 
to  treat  It  as  on  tbe  denial  alone,  which  they 
had  a  right  to  do.— Tftrdy  v.  Howard,  12  Ind. 
404. 


[q  (■■v.UBD 

In  an  action  to  recover  personal  property, 
a  verdict  Aat  the  plaintiff  recover  the  property 
and  one  cent  damages  for  detention  tiiern^ 
sufficiently  shows  that  tbe  ri^t  of  possesriwi 
is  in  plaintiff.— Stephens  r.  Scot^  13  Ind.  615. 

[g]  (8tip.I8«) 

In  a  suit  to  recover  a  horse  alleged  to  bare 
been  wrongfully  taken  and  obtained  by  the 
defendant  be  answered  (1)  property  in  himself; 
(2)  In  a  third  person;  (3)  denial  Held,  that 
a  verdict:  "We,  the  iury,  find  for  the  plain- 
tiff; find  the  property  in  the  hone  to  be  io 
him,  and  that  he  is  entitled  to  possession,"  etc. 
"We  also  find  the  value  of  the  horse  to  be 
fl25"— sufficiently  covered  all  the  issues  In  the 
case.-01ark  v.  Heck,  17  Ind.  281. 

[b]  (Sap.  1884) 
A  verdict  for  the  defendant  in  a  repIeriD 
suit  is  in  effect  a  finding  that  the  plaintiff  un- 
lawfully took  the  property,  that  the  defendant 
Is  entitled  to  the  possession  of  it  and  tiiat 
there  has  been  a  breach  of  the  replevin  bond, 
in  that  tbe  action  has  not  been  prosecuted  with 
effect— Wheat  v.  Catterlin,  2S  Ind.  85. 

[1]  (8»p.  1884) 
In  a  replevin  salt,  it  is  not  necessary  tint 
tbe  verdict  should  find  that  the  defendant  ac- 
tually took  and  detained  tbe  goods,  where  the 
taking  into  possession  and  detention  are  admit- 
ted In  the  answer.- Wilcoz4m  t.  Annesley,  23 
Ind.  285. 

m    (Sap.  1868} 
In  a  replevin  suit  a  general  finding  for 
tbe  plaintiff  embraces  an  allegation  in  the 
complaint  of  ownership  In  th«  property.)— 
Bowan  v.  Teagui^  24  Ind.  301b 

[k3    iSmp.  18T1) 

In  replevin  to  recover  certain  property 
the  verdict  was  as  follows:  "We  the  juir, 
find  the  property  replevied  to  be  the  property 
of  the  plaintiff,  and  assess  his  damages  at 
twenty-five  dollars,  and  assess  his  damages  for 
the  detention  thereof  at  twenty-five  dollats.  G. 
R.,  Foreman."  "We  the  jury,  find  the  nine 
hogs  not  replevied  to  be  the  property  of  tbe 
plaintiff,  and  are  of  the  value  of  ninety-five 
dollars,  and  assess  his  damages  for  the  deten- 
tion thereof  at  ninety-five  dollars.  O.  R.,  Fore- 
man." Held,  that  while  it  would  have  been 
better  form  to  have  included  both  findings  in 
one  verdict,  yet  the  omission  to  do  so  did  aiA 
vitiate  the  verdict,  and  that  tbe  same  was 
sufllcient.— Mitchell  t.  Butch.  36  Ind.  528. 

[1]     (Sup.  1874) 

A  special  finding  In  these  words,  "We. 
the  jury,  find  that  the  plaintiff  had  a  right  to 
replevy  the  jnill,"  amonnts  to  no  more  than  a 
conclusion  of  law,  which  the  jury  could  not 
dedde,  and  will  not  authorise  a  judgment  for 
the  poasessloD  of  tiie  property^— K^Ier  t.  Boat- 
man, 49  Ind.  104. 
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[m]    (8«p.  1879) 

The  complaint  in  an  action  of  replevin  al- 
leged that  the  defendants  had  posseBsion  wlth- 
ont  right,  and  onlawfully  detained  the  prop- 
erty, etc.  An  answer  of  general  denial  was 
filed.  The  verdict  of  the  jury  waa,  "We,  the 
jury,  find  the  property  was  replevied  in  Miami 
county,  and  at  the  commencemeot  of  this  stilt 
the  tight  of  and  poesession  thereto  was  in  the 
plaintift,  and  assess  hit  damages  at  f  25."  Held, 
that  the  verdict  waa  defective,  as  it  does  not 
in  terms  find  the  issue  joined  between  the 
parties.— Ridenoor  t.  Beekraan,  68  Ind.  230. 

Where  tlie  verdict  in  z^levln  jvoceedings 
faili  to  find  tiiat  defendant  wiongfnlly  detain- 
ed the  propertjr  thongli  it  finds  tliat  plaintiff 
had  the  rii^t  of  proper^  and  the  right  of  pos- 
Kflslon  thereof,  it  la  error  for  the  jnry  to  as- 
sea^  either  ooeta  or  damages  against  Cbe  defend- 
ant.—Id. 

[o]  (Sap.  1S8Q> 
In  a  suit  for  the  cancellation  of  a  note 
and  mortgage  and  the  recovery  of  personal 
property,  a  verdict;  "We,  the  jury,  find  for  the 
plaintiff,  and  that  the  defendant  unlawfully 
detained  the  property  mentioned  in  tbe^platn- 
tifTs  complaint  and  that  said  property  is  of 
the  valae  of  $384,  and  we  assess  the  plaintifTs 
damages  at  f4,00  for  the  retention  thereof,"  is 
safflcient,  as  the  first  clause  is  a  general  finding 
on  all  the  issues,  and  is  not  cut  down  by  spe- 
cial matters  stated  in  the  Terdict— Washburn , 
T.  Roberts,  72  Ind.  218. 

Co]    (Sap.  1881) 

Where,  in  replevin  by  a  diattel  mortgagee 
against  creditors  eUIming  the  property  under 
executions  issued  against  the  oiortgagor,  for 
anything  that  appeared  in  the  pleadings,  an- 
swers, or  verdict,  plaintiff's  tltie  might  have 
been  foimded  oa  a  right  altogether  different 
and  distinct  from  that  created  by  the  mortgage, 
there  was  no  inconsistency  on  the  face  of  a 
general  verdict  for  plaintiff  and  answers  to  In- 
terrogatories to  the  effect  that  the  mortgagor 
had  written  aotiiorlty  from  the  mortgagee  to 
■ell  the  property,  retain  possession  thereof,  and, 
in  addition  to  allying  proceeds  to  sales  there- 
on, might  also  apply  a  portion  of  snch  pro- 
ceeds to  the  payment  of  claims  not  mentioned 
in  tiw  mortgage.— Loathaln  v.  Miller,  86  Ind, 
161. 

[Pl     (Sap.  1882} 

In  an  action  of  replevin,  a  verdict  finding 
for  the  plaintiff  as  against  all  the  defendants 
that  he  was  at  a  certain  date  the  owner  and  in 
possession  of  the  property  described  in  the  com- 
plaint, and  is  still  the  owner  thereof,  that  at 
the  date  named  the  defendants  unlawfully  de- 
tained possession  of  the  property  and  that  its 
value  was  |90,  presents  no  irregularity  that 
wonid  require  a  venire  de  novo.— Berghoff  v. 
McDonald,  87  Ind.  54ft. 

(q]    (Bnp.  ISSS) 

In  an  action  of  replevin  against  a  sheriff 
and  execntion  plaintiffs,  a  verdict  for  defend- 


ants generally  as  to  part  of  the  property,  in- 
stead of  for  the  sheriff  alone,  Is  good.— Bronk 
V.  Champ,  88  Ind.  188. 

[r]  (Svp.isss) 
A  general  finding  for  plaiutitTs  in  replevin 
Is  a  finding  that  they  are  owners  and  entitied 
to 'possession.— Payne  v.  Jnn^  92  Ind.  262. 

[s]  (Sap.l8S4) 
A  general  verdict  for  defendant  In  replevin 
finds  all  the  issues  agalpst  plaintiffs— Baldwin 
V.  Burrows,  96  Ind.  81. 

[t]    (Sap.  1889) 

In  replevin  a  verdict  that  defendant  is 
entitled  to  the  possession  of  the  property  sued 
for  will  not  be  considered  contrary  to  law  be- 
cause it  gives  the  value  of  the  property,  though 
such  finding  may  not  be  authorized.— Van  Me- 
ter V.  Bamett.  119  Ind.  86,  20  N.  B.  42& 

[a]    (Sap.  U8») 

In  replevin  for  a  quantity  of  clover  seed 
raised  on  certain  land,  the  court  fonnd  that 
plaintiff  had  rented  said  land  in  the  spring 
of  1884  for  one  year,  and  for  as  mach  longer 
as  he  might  desire  to  ret^  It;  that  clover 
was  sown  on  the  land  in  that  rear,  which 
in  1880  produced  a  crop  of  seed;  and  that  in 
April,  1886,  the  defendant  took  a  conveyance 
of  the  land,  with  constructive  notice  of  the 
rights  of  the  plaintiff  in  the  clover.  But  it 
was  not  found  that  the  lease  was  continued  by 
plaintiff  beyond  the  one  year,  nor  that  the 
dover  raised  ms  the  same  clover  described  in 
the  complsint,  nor  by  whom  the  dover  was 
sown,  tux  that  defendant  was  in  poaseasion  of 
the  land,  or  of  the  clover.  Held,  that  the  find- 
ings of  fact  were  not  sufficient  to  sustain  a 
iodgment  for  plaintiff.— Hess  v.  Heei^  119  Ind. 
66,  21  N.  E.  839. 

[V]    (Sap.  1890) 

A  special  verdict  in  an  action  of  replevin 
commenced  with  a  statement  that  the  plaintiff 
was  and  is  the  owner  of  the  property,  which 
statement  was  followed  immediately  with  a 
further  finding  that  the  plaintiff  turned  the 
cow  with  a  bell  on,  In  and  upon  the  public 
highway,  and  on  the  morning  of  the  following 
day  she  was  found  in  the  inclosure  of  the 
defendant,  and  that  he  held  her  in  his  poeses- 
sion and  gave  the  plaintiff  written  notice  of 
having  talien  the  animal  up.  Held,  that  such 
statement  was  not  a  conclusion, — Haffner  v> 
Baniard,  24  N.  E.  162,  123  Ind.  429. 

When  the  facts  stated  in  a  special  verdict 
in  an  action  of  replevin  show  a  rightful  pos- 
session of  personal  property,  the  continuation 
of  the  right  must  be  presumed  until  tiie  con- 
trary is  made  to  appear.— Id. 

[W]    (App.  1891) 

Under  Bev.  St  1881,  |  1547,  which  pro- 
videij  that  a  complaint  in  replevin  before  a 
justice  shall  set  forth  that  plaintifTs  personal 
goods  have  been  wrongfully  taken  or  are  un- 
lawfully detained,  a  verdict  that  plaintiff  is 
entitied  to  possession  of  the  property,  without 
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sayinft  that  he  was  the  owner,  ia  aufflcient 
to  Kustain  judgmeat  for  plaintiff,  eince,  under 
such  a  complaint,  plaintiff  might  recover  upon 
proof  of  either  general  or  special  ownership.— 
Buck  V.  Young,  1  Ind.  App.  558,  27  N.  E. 
1100. 

[WW]    (App.  1892) 

Where,  in  repleviQ,  both  the  title  and  right 
of  possession  are  in  Issue,  a  general  finding 
for  plaintiff  is  not  so  defective  and  uncertain 
that  no  judgment  caa  be  rendered  thereon; 
nor  is  it  objectionable  because  it  does  not 
cover  all  the  issues.— Van  Gundy  v.  Garrlgan, 
4  Ind.  App.  333,  30  N.  E.  933. 

U]  (APP.1S94) 

Defendants  having  adniittod  the  deten- 
tion by  denying  plaintiff's  ownership,  a  verdict 
finding  plaintiff  the  owner,  and  entitled  to  pos- 
session, implies  that  the  detention  was  unlaw- 
ful.—Kluse  V.  Sparks.  10  Ind.  App.  414,  36 
N.  E.  914,  37  N.  E.  1047. 

[zz]    (App.  ism) 

The  special  finding  of  a  jury  In  replevin 
that  a  road  supervisor,  in  performance  of  his 
statutory  duty,  had  impouTided  plaintiff's  hogs, 
which  he  found  running  at  large  on  aninclosed 
lands,  giving  plaintiff  written  notice  thereof,  and 
that  plaintiff  had  never  paid  or  tendered  the  costs 
and  expenses  of  such  imiwunding,  was  sufficient 
to  sustain  a  judgment  for  the  defendant.— WU- 
helm  V.  Scott,  14  Ind.  App.  275,  40  N.  E.  537, 
42  N.  E.  827. 

A  spotial  verdict  in  replevin,  showing  that 
defendant,  in  the  discharge  of  his  official  duty, 
came  into  iioHseasiou  of  the  animals  while  run- 
ning at  large,  and  impounded  them;  that  plaia- 
tilT  was  given  notioe  thereof;  and  that,  after  they 
had  been  left  in  defendant's  possession  20  days, 
plaintiff,  without  paying  defendant's  fees,  and 
without  demand,  commenced  his  action, — war- 
rants jiidsinent  for  Icfcndant.  though  it  contains 
no  finding  that  defendant  advertised  them  ua 
provided  by  statute,  as  it  cannot  be  presumed 
that  defendant  failed  in  his  duties.— Id. 

[y]    (App.  1898) 

Where,  in  replevin,  the  title  and  right  of 
posFe^sion  were  in  issue,  a  general  verdict 
for  plaintiff  was  sufflcient.—McAfee  v.  Mont- 
gomery, 51  N.  E.  957,  21  Ind.  App.  lOti. 

In  replevin  it  was  alleged  that  defendant 
was  wrongfully  lu  possession  of  property, 
which  he  denied.  Held,  a  verdict  not  finding 
that  the  property  was  unlawfully  detained  was 
sufficient,  as  such  findins  would  be  nnneces- 
sary,- Id. 

[yyl  (App.  1898) 

In  replevin  for  an  engine  seized  by  the 
seller  on  failure  of  the  purchaser  to  comply 
with  the  conditions  of  a  mortgage  thereon  ex- 
ecuted to  such  seller,  a  judgment  for  plaintiff 
is  not  sustained  by  a  special  verdict  showing 
a  breach  of  warranty  but  failing  to  show  any 
damages  resulting  from  such  breach. — C.  Ault- 


man  &  Co.  t.  Richardson,  S2  N.  IL  86,  21 
Ind.  App.  211. 

[I]  (S«p.U0O 

Bums*  Ann.  8t  1901,  |  55S,  declares  that 
in  actions  for  the  recovery  of  specific  pvrMMuI 
property  the  jury  must  assess  the  value  ot  the 
property  and  damages  for  the  taking  or  de- 
tention, whenever  by  their  verdict  th«re  will 
be  a  judgment  for  the  recovery  or  return  tji  the 
property.  Section  581  provides  that  in  such 
an  action  judgment  for  plaintiff  may  be  for 
the  delivery  of  the  pn^r^,  or  the  valoe  there- 
of in  case  delivery  cannot  be  had,  and  damages 
for  the  detention.  Held  that,  whether  the  rts- 
dict  in  replevin  be  for  plaintiff  or  defendant 
the  value  of  the  property  and  all  damages  for 
its  taking  and  detention  must  be  settled  and  de- 
termined in  the  action  of  re'^levin.— Jackson 
T.  Morgan,  167  Ind.  528,  78  N.  B.  633. 

[«]  (App.lM9> 

Id  replevin  for  wool  on  which  defendant 
claimed  a  lien  for  commissions,  answers  to  spe- 
cial interrogatories  that  the  wool  was  delivered 
on  cars  for  plaintiff,  and  that  plaintiff  was  the 
owner,  but  that  defendant  retained  possession, 
were  not  in  irreconcilable  conflict  with  a  gnt- 
eral  verdict  for  defendant,  on  the  theory  that 
defendant,  though  loading  the  wool  on  the  can 
for  plaintiff,  intended  to  retain  control  under 
his  lien  until  his  claim  was  paid. — Welker  v. 
Appleman,  90  N.  E.  35. 

Fob  Cases  fbou  Otueb  States, 

See  42  Out.  Dig.  Replev.  SS  360-3G4 

371-375. 
See,  also,  34  Cyc.  p.  1523. 

i  95.  —  DeseriptlOB  ot  propertj. 

[a]  (Sap.  189) 

Where  the  property  claimed  is  specifically 
described  in  a  complaint  in  a  replevin  sidt,  a 
reference  to  it  in  the  verdict  as  "said  property" 
is  sufficient— Anderson  t.  Lane,  32  Ind.  102. 

Fob  Cases  fbou  Otiieb  States. 
See  42  Cent.  Dig.  Replev.  {  37a 
See,  also,  34  Cyc  p.  1530. 

§  06.         T«I««  of  property. 

(Sup.  1832) 

Where  demurrer  to  an  avowry  for  rent 
is  overruled,  the  jury  impaneled  under  the 
statute  in  such  case  must  find  the  value  of 
the  distress,  as  well  as  the  arrears  of  rent,  or 
the  defendant  cannot  have  judgment  for  the 
rent  due.— Given  T.  Blann,  3  Blackf.  GL 

[b]  (S«p.  1857) 

In  a  suit  to  recover  possesion  at  pennud 
property,  semble,  that  if  the  property  cannC' 
be  found,  or  if  the  plaintiff  cannot  give  hood, 
but  be  found  entitled  to  possession,  or  if  the 
verdict  be  for  the  defendant  the  jury  must  as- 
sess the  value  of  the  property  as  wdl  as  dam- 
ages for  its  detention.— Chiasom  t.  Lamcool,  9 
Ind.  530. 
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[c]  (Bii».lSeS) 

A  verdict  for  defendants,  In  replevin, 
whidi  does  not  find  the  valae  of  the  proiwrty, 
ifl  Inanfflcient,  and  no  return  thereon  can  be 
awarded.— Tart>  v.  Howard,  12  Ind.  404. 

[d]  (Sop.  1888) 

Under  Rev.  St.  1881,  {  1550,  relating  to 
replevin  before  justices,  and  providing  that, 
if  defendant  prevails,  judgment  shall  be  render- 
ed  that  he  have  return  of  the  property;  and 
under  section  549,  relating  to  civil  procedure 
and  providing.  "In  actions  for  the  recovery 
of  specific  personal  property,  the  jury  must 
assess  the  value  of  the  property,  as  also  the 
damages,  *  *  •  whenever,  by  their  verdict, 
there  will  be  a  judgment  for  the  recovery  or 
return  of  tlie  property"— where  the  cause  orig- 
inates tiefore  a  justice,  and  the  verdict  Is  that 
defendant  have  return  of  the  property,  the 
Jury  need  not  assess  the  value  or  the  damages. 
-Bnrket  r.  Pheister,  114  Ind.  508,  16  N.  E. 
813. 

[•1     (App.  1892) 

Rev.  St.  1881,  {  549,  provides  that  in 
replevin  the  value  of  the  property  and  the 
damages  for  the  taking  or  detention  must  be 
assessed,  whenever  "there  will  be  a  judgment 
for  the  recovery  or  return  of  the  property." 
Section  572  provides  that  judgment  for  the 
plaintiff  may  be  for  the  delivery  of  the  prop- 
erty, "or  the  value  thereof  in  case  a  delivery 
cannot  be  had,  and  damages  for  the  detention." 
Held,  that  a  finding  for  plaintiff  need  not  deter- 
mine the  value  of  the  goods,  and  assess  his 
damages,  where  he  is  already  in  possession 
under  the  writ,  and  that  an  omission  to  do 
80,  if  not  error,  is  not  one  of  which  defendants 
can  complain.— Van  Gundy  v.  Carrigan,  4  Ind. 
App.  838,  80  N.  E.  983. 

It]  (App.  1892) 
Rev.  St.  1881.  S  549,  provides  that.  In  an 
action  for  the  recovery  of  specific  personal 
property,  the  jury  must  assess  the  value  of 
tho  property,  and  the  damages  for  detention, 
when,  by  their  verdict,  there  will  be  judgment 
for  the  return  of  the  property.  Section  572 
provides  that  judgment  for  plaintiff  may  be  for 
the  return  of  the  property,  or  the  value  thereof, 
in  case  a  delivery  cannot  be  had,  and  damages 
for  detention.  Held  that,  where  the  jury  finds 
for  plaintiff,  it  must  fix  the  value  of  the  prop- 
erty,  and  assess  the  damages  for  detention, 
whether  the  plaintiff  did  or  not  demand  by  his 
acUon  the  immediate  delivery  of  the  property.— 
Farrar  t.  £ash,  5  Ind.  App.  238,  31  JS.  E. 
1125. 

[(]  (App.  1898) 
Under  Burns'  Rev.  St  1894,  {$  558,  681 
(Bev.  St  1881,  II  549,  572),  providing  that  in 
replevin  the  Jury  must  uaesa  the  value  of 
the  property  whenever  there  will  be  judgment 
for  the  recovery  or  return  of  the  property, 
and  that  judgment  for  plaintiff  may  be  for  the 
property,  or  its  value  in  case  a  delivery  thereof 
cannot  be  had,  the  jury  need  not  assess  the 


value  of  the  property  where  It  has  been  deliv- 
ered to  plaintiff  under  the  writ. — Busching  v. 
Sunman,  49  N.  E.  1091,  19  Ind.  App.  083. 

D>1  (APP.1MT) 

Bums'  Ann.  St  1901,  8  558,  providing 
that  in  replevin  the  jury  must  assess  the  value 
of  the  property,  as  well  as  damages  for  the 
taking  and  detention,  did  not  require  that  the 
verdict  should  state  the  value  of  the  property, 
where  at  the  time  the  verdict  in  favor  of  plain- 
tiff was  returned  all  of  the  property  had  been 
snriendered  to  him.— Indiana  Union  Traction 
Co.  V.  Bick,  40  Ind.  App.  451,  81  N.  E.  617. 

For  Cases  pbom  Otheb  States, 

See  42  Cent.  Dia.  Replev.  $§  376-385. 
See,  also,  34  Cyc.  pp.  1532-1536. 

8  97.  —  DmumBOs. 

[a]  (8np.  1868) 

Where  there  is  a  verdict  for  plaintiff  In 
replevin,  the  defendant  cannot  complain  of  the 
faihirv  of  the  jury  to  assess  damages  for  the 
detention  of  property. — Anderson  v.  Lane,  32 
Ind.  102. 

[b]  (Sap.  1874) 

A  general  verdict  for  the  plaintiff  In  re- 
plevin is,  in  effect,  a  finding  that  the  owner- 
ship and  right  of  possession  of  the  property  i» 
in  him,  where  both  these  questions  are  Id 
issue;  but  the  verdict  should  find  that  amount 
of  damages  sustained  by  the  detention  of  the 
property.— Crocker  v.  Hoffman,  48  Ind.  207. 

[c1    (Apv.  18U) 
Where  in  replevin  damages  are  claimed 
but  none  are  proved  none  need  be  found  in  the 
verdict.— Buck  v.  Toung,  27  N.  E.  1106,  1  Ind. 
Ai-p.  55!*. 

A  verdict  for  plaintiff  In  replevin  need  not 
araess  damages.— Id. 

For  Casks  raou  Other  States, 

See  42  Cent.  Did.  Replev.  H  386.  387. 
See,  alw),  34  Cyc.  p.  1537. 

|»8.  Mew  trUL 

Newly  discovered  evidence  as  grounds  for  new 
trial,  see  New  Trial,  |  104. 

For  Cases  from  Other  StateSi 
See,  34  Cyc.  p.  1636. 

I  99.  JodsnoBt. 

Arrest  of,  see  Juoghent,  |  263. 
Collateral  attack  thereon,  see  Judgment,  |  486. 
Correction  of  Judgment,  see  Judouknt,  H  813, 
323,  324. 

Entry  nunc  pro  tunc,  see  Judqment,  |  273. 

Evidence  thereof  as  a  prior  adjudication  in  sub- 
sequent action  -  by  defendants  for  value  of 
property,  see  Jcdquent,  8  966. 

Fob  Cases  nou  Other  States, 

See  42  CENT.  Dig.  Replev.  K  888-429,  498- 
601. 

See,  also,  34  Cyc.  pp.  1638-1653. 
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1 100.  —  Form  mnA  raqvliltM  im  gaH- 

eral. 

[a]  (App.is») 

A  judgment  io  replevin,  ai  orlgiaall^  ea- 
tered,  was  merely  for  the  returo  of  tbe  prop- 
erty. The  court's  docket  ibowed  that  the 
judgment  was  for  the  return  of  the  property 
to  the  plaintiff,  and  stated  its  vaiue  as  filed 
b;  tbe  fiadiugs.  At  a  subsequent  term,  on 
plaintifTs  motion,  the  court  directed  tbe  entry 
of  judgment  nunc  pro  tunc  tor  the  return  of 
property,  and  for  its  value  if  not  returned, 
as  provided  in  Horner's  Rev.  St.  1807,  {  572 
(Bums'  Rev.  St  1894,  |  581),  declaring  that 
judgment  in  replevin  may  be  for  delivery  of 
poperty,  or  its  value  if  not  returned.  Held,  that 
tbe  omission  of  tbe  alternative  portion  of  the 
judgment  was  a  clerical  error  merely,  the  cor- 
rection of  which  was  authorized.— Brittenham 
T.  Robinson,  54  N.  B.  133,  22  Ind.  App.  536. 

Fob  CASEa  fbou  Otheb  States, 

See  42  Cent.  Dig.  Replev.  81 388,  303-306. 
See,  also,  34  Cyc.  pp.  1538-1542. 

I  101.    Br  dttfRvlt. 

[al  (Snp.  ISSS) 
An  afBdavit  in  a  replevin  suit  In  which  a 
judgment  was  rendered  in  favor  of  the  defend- 
ant tiecanse  of  the  nonappearance  of  plaintiff 
constitutes  no  part  of  the  affidavit  or  proceed- 
ings to  set  aside  tbe  default  and  cannot  be  used 
in  connection  therewith,  unless  it  was  referred 
to  and  made  a  part  of  the  affidavit  to  set  aside 
tbe  deeaalL-WUliams  r.  Keasler,  82  Ind.  183. 

Fob  Cases  fbom  Otheb  States, 
See  42  Cent.  Dia.  Replev.  S  389. 
See,  also,  34  Cyc.  p.  1543. 

I  lOS.  ^—  Partial  rawtrery. 

M    (8»P.  1828) 

It  an  action  of  replevin  be  broa^t  for 
taking  MTeiftl  articles,  and,  on  an  issne  as  to 
tiie  plaintiff's  propertr  In  them,  he  prove  him- 
self entitled  to  a  part,  the  defendant  has  a 
right  to  a  return  of  the  others  and  to  dam- 
ages for  the  taking  of  them.— Wright  t,  Ma- 
thews. 2  Blackf.  187. 

[b]  (Snp.  1873) 

In  an  action  to  recover  possession  of  a 
chattel  of  which  the  defendant  is  part  owner 
with  plaintiff,  the  former  cannot  have  judg- 
ment for  the  possession  of  the  part  owned  by 
bim,  nor  for  the  value  thereof  if  possession  be 
not  given  by  the  plaintiff.  One  has  as  much 
right  to  the  possession  of  the  chattel  as  tbe 
other.— MiUs  v.  Malott,  43  Ind.  248. 

[c]  (Sop.  1884) 

In  a  joint  replevin  suit,  there  may  be 
judgment  for  one  plaintiff  and  against  another. 
—Hamilton  t.  Browning,  04  Ind.  242. 

Fob  Gun  noic  Othib  States, 
Ski  42  Gent.  Dio.  Repler.  |  891. 
See,  also,  84  Oyc  p.  1S44. 


{103.  —  For  defaadaat. 

W  (S«p.i8r) 
Where,  in  an  actiiw  by  a  tenaAt  against 
a  constable  levying  under  a  distress  warrsut, 
tbe  constable  Justified  under  the  wariant,  and 
obtained  jodgment  on  a  demurrer  to  his  plea, 
he  was  entitled  to  a  return  of  (be  goods.— Ha^ 
ris  V.  McFaddin,  2  Blackf.  71. 

[b]  (Sap.  1830) 

Where,  In  replevin,  defendant  avowed  the 
taking  of  the  goods  as  a  distress  for  rent  das 
to  him  from  the  plaintiff  to  wbldi  avowry 
plaintiff  pleaded  non  tennit,  and  riena  In  s> 
resT,  and  Issue  was  j<dned  <m  botb  pleas,  a 
verdict  for  defendant  on  botli  issuers,  tbe  joiy 
finding  tbe  amount  vt  rent  in  arrear,  bat  not 
the  valne  of  the  goods  distrained,  was  snffi* 
dent  to  sustain  a  common-law  judgment  for  a 
return  of  tbe  goods  to  tbe  defendant,  and  for 
costs,  bat  not  for  the  arrears  of  rent.- Laikia 
V.  Wilbnm,  2  Blackt  343. 

[c]  (Sap.  1861) 

In  replevin  for  goods  distrained  tor  r«it. 
where  the  constable  justifies  under  his  war- 
rant,  he  is  entitled  to  a  re  torn  of  the  goods.— 
Applegate  t.  Crawford,  2  Ind.  579. 

[d]  (S«p.  1866) 

Where,  in  an  action  for  the  recovery  of 
the  possession  of  personal  property,  tbe  verdict 
is  that  the  property  belonged  to  the  defendants, 
was  of  a  certain  value,  and  for  damages  for 
the  detention  thereof  by  the  plaintiff,  the  qaes- 
tion  whether  the  property  was  returnable  wu 
for  the  court  to  decide  on  rendering  jadgment 
—Plant  V.  Crane,  T  Ind.  486. 

[e]  (Snp.  18S1) 

If  tbe  case  made  by  tbe  evidence  In  a 
replevin  suit  authorizes  a  return  of  the  pnq^- 
erty.  it  may,  after  verdict,  be  awarded  by  tbe 
court,  on  motion  by  the  defendant,  although  be 
has  not  claimed  a  return  in  bis  pleadings; 
hut  the  return  cannot  be  awarded  if  tbe  evi- 
dence fails  to  show  that  tbe  goods  have  been 
delivered  to  and  are  in  possession  of  the  plain- 
tiff, or  the  value  of  the  property  does  not  ap- 
pear to  have  been  assessed. — Conner  t.  Com- 
stock,  17  Ind.  00. 

m  (S«».ua) 
It  is  not  necessary  tiiat  the  answer  «C  As 
defendant  in  replevin  sbontd  claim  a  retun 
of  tbe  property:  bnt,  tt  tiie  case  made  by  tte 
evidence  authorises  a  retnm,  It  may  be  award- 
ed by  the  court,  after  verdict— Matlock^ 
Adm'r  t.  Stran^in.  21  Ind.  12& 

In  an  action  of  replevin,  where  the  an- 
swer puts  in  issue  the  title  of  tbe  plaintUt 
as  well  as  the  taking  and  detmtioa  of  tbs 
property  by  the  defendant  snd  tbe  record  does 
not  show  that  any  bmd  has  been  given  whidi 
could  authorise  the  delivery  of  ^e  property  to 
the  plaintiff,  a  general  finding  for  the  defend- 
ant wiU  not  support  a  jtidgment  for  tbe  return 
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of  the  property.— McKeal  t.  FTeeman,  25  Ind. 
151. 

m  (8«».ltti) 

Coder  a  general  denial  In  an  answer  or 
croes-complaint  in  replerin,  praying  tlw  return 
of  the  property  to  defendant,  judgment  may  be 
rendered  for  a  return.— Williams  t.  Keeiler, 
82  Ind.  183. 

[t]    (8«p.  1SS9) 

Rev.  St.  1881,  §  1502,  provides  inat  on 
nppeal  from  a  jnetice  of  the  peace  to  the  cir- 
cuit court  the  caose  must  be  there  tried  under 
the  roles  prescribed  for  triale  tiefore  justices, 
f{ eld,  that  in  repleTin  bronght  originally  in 
justice's  court,  where  the  property  before,  the 
trial  has  been  delivered  to  plaintiff  and  the 
Hading  of  the  jury  is  for  defendant,  the  prop- 
er form  of  the  verdict  and  judgment  both  be- 
fore the  justice  and  in  the  circuit  court  on  ap- 
peal is  that  defendant  have  return  of  the  prop- 
erty; and  a  provision  in  the  judgment  that, 
if  a  return  cannot  be  bad,  the  defendant  re- 
cover the  value  of  the  property  as  fixed  by  the 
jury,  is  erroneous. — Van  Meter  v.  Bamett,  119 
Ind.  35.  20  N.  B.  426,  modified  <1892)  Ever- 
man  t.  Hyman,  8  Ind.  Apv.  459,  28  N.  E. 
1140. 

m  (A»».Utt) 
A  Jndgme&t  in  Teplerln  agalnat  plaintiff 
Is  not  void,  or  subject  to  collateral  attack  by 
him,  because  it  omits  to  order  a  return  of  the 
property.— Fromlet  T.  Poor,  3  Ind.  App.  425, 
29  N.  B.  1081. 

[k]  (Ap».l8») 

Where  plaintiff  in  replevin  has  possession 
of  the  property  under  the  writ,  a  judgment  in 
favor  of  defendsut  must  conform  to  Rev.  St 
18M,  I  1018  (Rev.  St.  1881.  S  1550).  provid- 
ing tliat  if  "defendant  prevail  Judgment  shall 
be  rendered  In  his  favor  for  his  costs,  aod 
that  he  have  return  of  the  property,"  and 
such  judgment  should  not  be  in  the  alternative, 
but  should  be  for  tiis  costs  and  a  return  of 
tlie  property.— Woodard  v.  Myeis,  15  Ind.  App. 
42,  43  N.  B.  673. 

m  (App.  1907) 
The  decree  in  an  action  of  replevin  and 
a  counterclaim  of  an  equitable  lien  should  be 
for  the  defendant  for  the  amount  of  his  inter- 
est and  upon  payment  thereof,  for  the  re- 
turn of  the  property. — Reardon  v.  Higgins,  39 
Ind.  App.  363,  TO  N.  E.  208. 

Fo«  Cases  fbou  Otheb  States, 

See  42  Cent.  Dio.  Beplev.  ||  396,  39S-411. 

1 105.  —  Award  of  yossessioB  or  re- 
tvrm  of  praywtj. 

[s]  (Siip.lS39) 

In  replevin  the  plea  was  property  In  the 
defendant,  and  a  verdict  was  given  for  the  de- 
fendant, assessing  his  damages  at  940.75. 
Judgment  was  rendered  that  the  defendant 
have  a  return  of  the  goods  and  recover  the 
damages  assessed,  with  costs.    Held,  that  the 


assessment  of  damages  Was  surplusage,  that 
that  part  of  the  judgment  which  was  founded 
upon  it  was  erroneous,  and  that  the  residue  of 
the  judgment  was  right.— Woif  t.  Blue,  5 
Blackf.  153. 

Cb]  (flap.  I8S7) 
When  property  Is  attached  on  a  writ  and 
dellTeied  to  the  plaintlfh  on  their  giviiv  bonds 
to  redeliver,  the  proper  Judgment,  upon  the  find- 
ing of  the  jury  for  the  plaintiffs,  is  that  the  prop- 
erty was  in  them,  or  that  they  were  entitled  to 
its  possession.— Chlsson  v.  Lamcool,  9  Ind.  630. 

Fob  Gases  raou  Otheb  States, 

See  42  Gent.  Dig.  Beplev.  $f  412-415. 
See,  also,  34  Cjc  pp.  1546-1547. 

{  106.  —  Booorery  o£  ▼aim  of  prop- 
erty. 

[a]  (S«p.I8Gl) 

Compensatory  damages  only  can  be  given  in 
replevin,  and  where  no  damages  are  alleged,  the 
amount  of  the  recovery  cannot  exceed  the  alleged 
value  of  the  property^Hotcbklai  t.  Jones,  4 
Ind.  260. 

[b]  (Sap.  1S71) 

Where  the  property  has  been  delivered  to 
the  plaintiff  under  a  writ  in  replevin,  it  is  error 
to  render  judgment  for  the  value  of  the  property. 
— Blackwell  v.  Acton,  38  Ind.  425. 

[c]  (Sap.  1ST7> 

Personal  property  left  by  the  grantor  on 
real  estate  conveyed  to  a  married  woman  was 
replevied  from  her  husband  by,  and  delivered  to, 
such  grantor  on  the  day  following  that  on  which 
demand  therefor  had  been  made.  Held  that,  in 
the  absence  of  evidoice  of  actual  damage,  an 
assessment  of  damages  equal  to  the  value  of  the 
property  replevied  was  excessive. — Stevens  r* 
McClnre,  36  Ind.  884. 

[d]  (Bap.UBI) 

Where,  in  replevin,  the  pn^rty  is  adjudged 
to  plaintiff  and  Is  not  returned  or  cannot  be 
found,  he  is  entitled  to  judgment  for  its  value, 
thon^  he  did  not  claim  the  Talne  In  his  com- 
plaint-Yelton  T.  Slinkard,  85  Ind.  190. 

[e]  (Sap.  U8S) 

There  can  be  no  judgment  for  the  value  ot 
the  property  in  replevin,  in  the  absence  of  any 
judgment  for  a  return  thereof.— Foster  t.  B ring- 
ham,  99  Ind.  506. 

[t]  (Sap.  1887) 
In  claim  and  delivery  to  recover  the  posses- 
sion of  a  note,  where  it  appears  that  defendant 
professing  to  be  willing  to  buy  It  of  plaintiff, 
had,  over  the  protest  of  plaintiff,  appropriated  it, 
and  given  in  payment  for  it  a  note  of  plaintiff 
held  by  him,  and  a  small  amount  of  cash  to 
make  up  the  difference,  which  plaintiff  refused 
to  accept  in  payment,  the  measure  of  damagrs 
is  the  value  of  the  note,  principal,  and  interest. 


TUs  IMsMt  is  SMiq^tlod  as  41m  Xsy-lfnKba*  Bystsa.  For  OKplaHatloa,  see  pas*  1U« 


Digitized  by 


Google 


BEPLEVIN,  TL  [tIiid.Dlc.-Pac«88n  {  II5 


— Vandeave  T.  Beach,  110  Ind.  280,  11  N.  E. 
228. 

Fob  Gases  fbou  Otueb  States, 

See  42  Cent.  Dig.  Replev.  K  416-423. 
See,  also,  34  Cyc.  p.  1552. 

1 107.  —  AltarutlTc  Jndsmeat. 

[a]  (Sap.  1S«) 

Id  an  action  of  replevin,  if  tbe  findmg  is  for 
the  plaintiff,  the  judgment  should  be  in  the  al- 
ternative, that  the  plaintiff  recover  tbe  posses* 
slon  of  the  property,  or  tbe  value  thereof,  in  case 
a  detivei7  cannot  be  bad,  together  with  tbe  dam- 
ages assessed  for  tbe  detention  thereof.— Bales 
V.  Scott,  26  Ind.  202. 

[b]  (S«p.  1870} 

A  judgment  for  the  plaintiff  in  an  action 
of  replevin  should  be  in  the  alternative— that  the 
plaintiff  recover  tbe  possession  of  tbe  property 
or  the  value  thereof  in  case  a  delivery  thereof 
cannot  be  had,  and  damages  for  tbe  detention. — 
Tbompeon  v.  Eagleton,  33  Ind.  300. 

[c]  (APP.1SB2) 

Where  the  Soty  finds  for  plaintiff,  and 
fixes  the  Tslne  of  ttte  property,  and  assesBes 
damages  tm  detention,  the  court  should  render 
an  altematiTe  judgment  for  the  return  of  tbe 
prop«ty,  tx  Its  Taloe  and  damages.— Farrar  v. 
Eash,  6  Ind.  App.  238.  81  N.  E.  1125. 

Fob  Cases  from  Otueb  States, 

See  42  Cbht.  Dig.  Replev.  H  396,  424-42& 
See.  also,  84  Cyc  p.  1548. 

1 109,         Opramtlom  amd  eSeet. 

ConcltuiTeneea,  see  JcDOHBirT.  ||  634-74&. 
Merger  and  bar  of  causes  of  action  and  defenses, 
see  JVDGUEKT,  H  640-633. 

[a]  (S«p.  1S») 

Under  Rev.  St.  1881,  |  572,  relating  to 
jndgmeDts  in  replevin  after  dismiiiaal  of  tbe  ac- 
tion, tbe  coQTt  cannot  adjudge  a  return  of  the 
property,  and  in  an  action  on  tbe  Dond  defendant 
may  show  in  whom  title  was,  and  defend  against 
all  but  nominal  damages.- Hahnan  v.  Benigbof, 
125  Ind,  481,  25  N.  E.  540. 

[b]  (App.  1894) 

In  an  action  on  a  bond  given  in  a  replev- 
in suit  which  was  dismissed  for  want  of  juris- 
diction, and  without  an  adjudication  as  to  thj 
ownership  of  tbe  property,  evidence  that  plain- 
tiff was  not  the  owner  is  admisaibie  in  mitiga- 
tion of  damsges.— Robinson  t.  Teeter,  10  Ind. 
App.  698,  38  N.  E.  222. 

[c]  (Sup.  1906) 

Where  there  is  a  judgment  in  replevin  for 
tbe  return  of  tbe  property,  the  claim  for  damages 
includes  tbe  value  of  such  property  as  well  as 
all  other  damages;  such  claim  for  damages  being 
indivisible.— Jackson  t.  Morgan,  167  Ind.  628. 
78  N.  E.  633. 

Where  defendant  in  replevin  had  judgment 
for  tbe  return  of  the  property,  and,  in  case  that 


could  not  be  had,  an  alternative  jodgment  for  the 
value  thereof,  a  subsequent  action  for  other  danv 
ages  accruing  before  the  trial  cannot  be  main- 
tained—Id. 

[d]    (App.  1907) 

That  a  judgment  In  a  replevin  was  for  nom- 
inal damages  only  could  have  no  effect  on  the 
right  of  a  party  to  plead  a  coimterclaim.— Bear- 
don  T.  Higgina,  39  Ind.  App.  363,  79  N.  E  206. 

Fob  Gases  fboic  Otheb  States, 

See  42  Cent.  Dig.  Replev.  fS  429.  498-501. 
See.  also,  34  Cyc.  p.  1550. 

9  110.  Ferformanoe  of  indsmemt  (or  re- 
turn of  propertj. 

[a]  (Sup.  1882) 

Where,  in  replevin,  a  return  of  tbe  property 
is  adjudged,  it  must  be  returned  sabstantially  u 
it  was  when  taken.— Yelton  t.  SUnkard,  85  lal 
190. 

[b]  (Svp.  18S6) 

Where  the  Judgment  tn  replevin  amid* 
plaintiff  property  retained  by  defendant  under  a 
delivery  bond,  it  must  be  returned  in  as  good  on 
der  as  when  received  imder  the  bond,  and  withh 
a  reasonable  time  after  a  return  has  been  award- 
ed, and  no  demand  is  necessary  for  its  return.— 
June  T.  Payne.  107  Ind.  307,  7  M.  E.  370,  8  N. 
R  556. 

Fob  Cases  fboh  Otiieb  States, 

See  42  Cent.  Dig.  Replev.  H  430-436. 
See,  also,  34  Cyc.  pp.  1560-1562. 

{111.  Exeontioii    and    MifaroameBt  of 

Jadgrment. 

Fob  Cases  from  Otheb  States. 

See  42  Cent.  Dia.  Replev.  «  438-445. 
See,  also,  34  Cyc.  pp.  155^1553. 

I  lis.  —  In  cenml. 

[a]    (Svp;  1S66) 

Execution  in  replevin  shoold  Issue  in  tbs 
language  of  tbe  statute,  requiring  the  sheriff  to 
deliver  tbe  property  and  collect  the  damages,  or 
if  the  delivery  of  tbe  property  cannot  be  bad, 
collect  the  value  thereof,  and  the  damages.— Bi- 
les V.  Scott,  26  Ind.  202. 

Fob  Cases  fbou  Otheb  States, 

See  42  Cent.  Dig.  Replev.  H  438-444. 
See,  also,  34  Cyc.  p.  1552. 

i  115.  Xiffeot  on  title  to  property  of  sai- 
isf aetion  of  jndsPMKt  for  valw 
or  damages. 

[a]    (App.  1892) 

Ab  a  general  rule,  where  the  value  of  pnp* 
erty  in  dispute  is  fixed  by  the  verdict  of  tbe  jai? 
or  finding  of  tbe  court,  and  a  judgment  is  reii«le> 
ed  for  the  amount  of  such  value,  and  the  jaif 
ment  is  paid,  the  title  to  the  property  becomo 
vested  In  tbe  party  against  whom  tbe  jadgmeot 
was  tendered,  for  if  tbe  owner  elect  to  tate  ■ 
judgment  on  the  replevin  bond,  and  collects  it, 
he  has  thereby  abandoned  bis  right  to  the  pn}pe^ 
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tr,  and  the  title  passei  u  folly  as  if  It  had  been 
trauBfened  by  parchaae.— McFadden  t.  Schxoe- 
der,  4  Ind.  App.  S05,  29  N.  £.  491,  30  N.  B. 
711. 

Tlie  doctrine  of  zelation  la  never  given  foiee 
when  an  unconscionable  teaalt  would  follow 
therefrom,  and  it  is  given  force  only  when  no  in- 
tervening ri^ts  of  innocent  purchasen  are  im- 
paired.—Id. 

Fob  Casks  fbou  Other  States, 
Sbb  42  Cent.  Dig.  Replev.  |  437. 
See.  also,  84  Cyc.  p.  1550. 

1 116.  Avpeal  mmi.  •rror. 

Appellate  jnrisdlctioB  as  between  particolar 

courts,  see  Courts,  |  220  (2). 
Appellate  inrisdiction  as  dependent  on  amount 

in  controversy,  see  Appeal  and  Errob,  S  65. 

[k]    (Sap.  I^) 

The  objection  that  the  jury  did  not  assess 
damages,  in  a  suit  to  recover  possession  or  dam- 
ages, must  l>e  made  at  the  time,  when  it  can  be 
corrected.— Bnger  T.  Bimgan,  10  Ind.  451. 

lb]  (ft«».ua) 

An  objection  to  the  form  of  a  judgment  In 
r^levln.  In  order  to  be  available  here,  most 
have  been  first  broni^t  to  the  attention  of  the 
eoart  below  in  the  proper  manner.— Baker  v. 
Horsey,  21  Ind.  246. 

[c]  (Sap.  18M) 

Where  the  finding  In  replevin  did  not  as- 
certain the  value  of  the  goods,  bnt  the  appel- 
lant. In  whose  favor  it  was,  made  no  motion 
is  tlie  lower  court  to  have  It  corrected,  be  will 
be  regarded  In  the  Supreme  Court  as  having 
waived  the  error^WUeozott  v.  Annesley,  23 
Ind.  285. 

[d]  (8«».1M) 

On  a  general  verdict  for  defendant  In  re- 
plevin, judgment  was  rendered  fbr  the  return 
of  the  property.  No  exception  was  taken  to 
the  nature  of  the  Judgment  Held,  that  an  ob- 
Jecdon  to  the  judgment  on  Uie  ground  that  the 
verdict  did  not  find  the  valae  of  the  property 
could  not  be  raised  on  appeal.— Watts  t.  Green, 
30  Ind.  98. 

[e]  (Sup.  1870) 

In  replevin,  where  defendant  appears  to 
the  action  and  goes  to  trial  on  the  merits  with- 
out objection  to  the  affidavit  or  writ  issued 
thereon,  he  cannot,  on  appeal,  raise  any  ob- 
jection to  the  affidavit  as  such,  or  to  the  writ 
-Eddy  V.  Heal,  34  Ind.  169. 

[f]  (Sap.  Uffi) 

The  plaintiff  in  an  action  for  the  recovery 
of  the  possession  of  personal  property  cannot 
complain  of  a  verdict  and  Judgment  against 
him  therein,  because  they  do  not  provide  for  a 
return  of  the  property  taken  under  the  writ- 
Branch  V,  Wiseman,  51  Ind.  1. 

[gl    (Snp.  1889) 
Defendant  In  replevin  can  waive  bis  right 
to  execute  a  forthcoming  bond,  and,  where  the 


contrary  does  not  appear,  the  waiver  will  be 
presumed  when  necessary  to  snstaln  the  action 
of  tiie  sherilf  in  accepting  a  bond  from  plain- 
tiffs and  delivering  the  property  to  the  plaln- 
tilfs.— Hartlep  v.  Cole,  120  Ind.  247,  22  K.  E. 
130. 

[b]  (App.  1692) 
Rev.  St  1881,  1  1550,  provides  that  in  re- 
plevin l>efore  justices  of  the  peace.  If  the  cause 
be  dismisBed  or  the  defendant  prevail,  judgment 
shall  be  rendered  that  he  have  return  of  the 
property.  Section  1502  provides  that  appeals 
to  the  circuit  court  shall  i>e  tried  under  the 
same  rules  and  regulations  prescribed  for  trials 
before  justices.  Held,  that  where,  in  replevin, 
the  property  has  been  delivered  to  plaintiff,  and 
defendant  prevails  on  appeal  to  the  circuit 
court,  the  judgment  should  be  for  an  absolute 
retnm  to  him  of  the  property,  and  not  for  a 
return  of  the  property  or  the  value  thereof.— 
Everman  t.  Hyman,  8  Ind.  App.  29  N. 
1140. 

PI  (App.  189J) 
Bev.  St.  1881.  I  540.  provides  that  in  re- 
plevin tile  value  of  the  property  and  the  dam- 
ages for  the  taking  or  detention  must  be  assess- 
ed whenever  "there  vrill  be  a  Judgment  for  the 
recovery  or  return  of  the  property."  Section 
572  provides  that  judgment  for  the  plaintiff 
may  be  for  the  delivery  of  the  property,  "or 
the  value  thereof  In  case  a  delivery  cannot  be 
had,  and  damages  for  the  detention."  Held, 
that  a  finding  for  plaintiff  need  not  determine 
the  value  of  the  goods,  and  assess  his  damages, 
where  he  Is  already  in  possession  under  the 
writ;  and  that  an  omlsgion  to  do  so,  if  error,  is 
not  one  of  which  defendants  can  complain.— 
Van  Gundy  v.  Carrigan,  4  Ind.  App.  333,  30 
N.  E.933. 

U]  (APP.18K) 
Plaintiff  in  replevin,  who  was  not  enti- 
tled to  the  possession  of  the  property,  was  not 
prejudiced  by  a  finding  that  it  should  be  re- 
tarned  to  defendant,  though  plaintiffs  assignor 
may  have  had  the  right  of  possession.— Hyde  t. 
Courtwright,  14  Ind.  App.  106,  42  N.  E.  647. 

Fob  Cases  fbou  OmER  States, 

See  42  Cent.  Diq.  Replev.  H  446-409. 
,     See,  also,  34  Cyc.  p.  1553. 

1117.  Costa. 

[A]  (Sup.  1828) 
Where,  In  replevin,  plaintiff  recovers  Jndf* 
ment  for  the  value  of  part  of  the  property,  and 
defendant  for  the  rest,  each  is  entitled  to  costs. 
-Chinn  v.  Russell  2  Blackf.  171;  Wright  T. 
Mathews,  Id.  187. 

[b]  (Snp.  1834) 
Though  a  defendant  in  replevin  claiming 
property  Is  not  entitled  to  costs  by  the  common 
law,  nor  by  the  English  statutes  on  the  subject, 
yet  by  the  statute  law  of  Indiana  he  is  enti- 
tled to  costs  when  he  obtains  a  verdict  as  In 
all  other  cases.- White  v.  Lloyd,  3  Blackf.  390. 
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[e]  (Sap.  UU> 
Although  a  defeodftnt  In  leplevin,  clalm- 
Ids  property,  ia  not  entitled  to  costs  by  the 
conunoQ  law,  yet  under  a  statute  allowins  de- 
fendant costs  where  be  prevails,  a  defendant 
vbo  obtains  a  verdict  in  repleTln  is  entitled 
to  costs,  as  in  all  other  cases. — Mitchell  r. 
State  ex  rel.  Board  of  Truatee*  of  Union  Ooon* 
tj  Semfituy,  8  Blaekf.  SOL 

W  <App.  uei) 

Whne  in  leplerio  the  property  waa  appor- 
tioned between  the  parties.  It  was  not  error  to 
apportion  the  coats  between  tiiem  in  the  same 
ratio.— SnUlvan  t.  O'Qara,  27  N.  E.  590, 1  Ind. 
App.  259. 

[e]    (App.  l»» 

On  recovery  of  judgment  in  replevin  against 
-a  sheriff  and  attaching  creditors,  who  appear 
and  contest  the  title  to  the  goods,  the  creditors 
are  solely  liable  for  costs.— Van  Gundy  t.  Car- 
rlgan.  4  Ind.  App.  833,  80  N.  B.  9S3. 

[Q  (App.  1896) 
Where,  pending  an  action  In  replevin 
against  a  town  marrtial  and  the  execution 
-credltw  for  goods  taken  on  exeeuttmi,  a  part 
-of  the  goods  not  legally  held  by  the  marshal 
was  returned  by  him,  and  thereafter  judgment 
against  plaintiff  as  to  tin  remaining  goods  was 
rendered,  a  division  of  the  costs  could  not  prop- 
erly Iw  made  by  the  court,  taxing  against  plain- 
-tiff  an  costs  after  the  return  of  such  illegally 
held  property.— Grim  T.  AdUna,  SI  N.  B.  4M, 
21  Ind.  App.  106. 

.Fob  Gases  isoh  Othkb  Suns, 

See  42  Cert.  Diq.  Replev.  H  400-460. 
See,  also.  84  Cyc  pp.  1556-1568. 

Vn.  UABIUTIES  ON  BONDS  AND 
UHDERTAKXHCW. 

-Gonelosiveness  of  Judgment  In  replevin,  at 
against  suretiea  m  replevin  bond,  see  PsxNCi- 

TAT,  AHD  SUIIBTr,  |  145. 

UaUUly  of  officer  executing  writ  on  Ids  official 
bond,  see  SHEBim  ahd  Conotabus,  |  167. 
Release  of  liability  on,  see  Beleabe,  |  81. 

i  118.  Aoerul  or  nloMO  of  ItabUltr  by 
breaoh  mt  fvUUsMBt  of  eoadl- 

tloM. 

Cob  Cases  fboh  Othxb  States, 

See  42  Cent.  Dig.  Replev.  SS  470-470. 
See,  also,  34  Cyc  pp.  1573-1579. 

{  119.  —  R«pl«Tln  bonds  o*  «mdertak^ 

iMCS. 

W    (Sop.  ISIO) 

Where  a  replevin  bond  Is  ecHiditiOBed  to 
prosecute  the  suit  without  delay,  and  to  return 
the  goods  if  a  return  should  be  awarded,  it  is 
a  breach  of  the  condition,  for  which  an  action 
may  be  sustained,  if  the  plaintiff  in  replevin 
do  not  succeed,  though  there  be  no  award  of  a 
return  of  goods.— Brown  t.  Parker,  5  B\axkt 


[b]  (Sop.  1S66) 
Where,  in  an  action  of  replevin,  the  de- 
fendant  has  judgment  for  a  return  of  the  prop- 
erty, but  the  value  of  the  property  is  not  as- 
certained by  the  verdict  of  the  jury,  as  the  stat- 
ute'requires,  the  defendant  may  stiU  have  his 
action  on  the  bond  to  recover  Qit  value  of  the 
proper^.— Whitney  t.  Lehmer.  26  Ind.  508. 

[o]  (tap.  UT2) 
Where  plaintiff  in  replevin  dismisses  be- 
fore verdict,  the  sureties  on  the  replevin  bond 
are  liable  for  a  failure  of  their  prlndpal  to 
prosecute  the  action  with  effect— Wiseman  r. 
Lynn,  39  Ind.  2S0. 

W     (Sup.  1874) 

Where  the  court  In  an  action  of  replevin 
finds  in  favor  of  the  defendant,  that  be  Is  enti- 
tled to  a  return  of  the  property,  and  finds  its 
value,  and  renders  judgment  for  the  return  and, 
on  failure  to  return,  for  the  value  of  the  prop- 
erty, this  will  give  the  d^eudant  a  right  of 
action  on  the  replevin  bond  for  the  amount 
of  damage  to  him,  not  exceeding  the  value  of 
the  property  not  tetumed.- Landers  t.  Qeotge. 
49  Ind.  809. 

[•]    (tap.  lan 

A  dismissal  of  a  replevin  suit  eonstitntes 
a  breach  of  the  bond  endtling  the  obligee  to 
an  action  lor  a  return  of  the  property  or  Its 
value,  even  though  tiie  dinulssal  was  ordered 
on  his  own  motion  for  defect  in  tho  writ— 
WaddeU  v.  Bradway,  84  Ind.  537. 

It]    (Bap.  1883) 
Sureties  on  a  replevin  bond  are  not  liable 
where  no  judgment  of  return  has  been  rendered" 
though  the  verdict  required  aa/Ai  judgment— 
Thomas     Irwin,  00  Ind.  657. 

UJ    (Sap.  UH) 
After  a  replevin  suit  Is  eompiDmised  snd 
dismissed  by  the  parties,  no  suit  can  be  main- 
tained on  the  bond.-^3eraid  r.  Dill,  96  Inl. 

101. 

[b]    (App.  1892) 

The  condition  in  a  replevin  bond  to  prose- 
cute the  suit  to  effect,  and  without  delay,  means 
a  continuous  prosecution  to  a  final  judgment  ia 
favor  of  the  plaintiff.  The  plaintiff  must  dili- 
gently pursue  the  case  and  must  succeed.— Fef- 
fley  V.  Kenrick,  31  N.  R  40.  4  Ind.  App.  510. 

A  replevin  bond  was  conditioned  to  '^nt* 
ecuto  this  action  with  effect,  and  return  the 
property  to  defendant,  if  return  be  adjudged 
the  court,  and  pay  all  such  soma  of  money  u 
may  be  recovered  in  the  action  for  any  cause 
whatever."  The  writ  was  dismissed  wiAoat 
trial.  Held  that,  though  Ho  judgment  for  re- 
turn of  the  property  oonld  be  Mtered  on  0» 
dismissal  of  tiie  writ,  the  coodltioo  of  Uw  bond 
waa  broken  by  the  failure  to  prosecute,  and 
the  surety  was  liable  In  a  autt  on  tfie  bond  tbr 
the  value  of  the  property.— Id. 

The  three  conditions  in  a  replevin  bond,  to 
wit,  the  prosecution  of  the  action  with  effect 
and  without  delay,  the  return  of  the  property 
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if  Its  return  be  adjudged  by  tbe  conrt.  and  Om 
payment  of  sncb  sums  oC  money  as  may  be  re- 
covered against  his  principal,  ate  independent, 
and  a  right  of  action  aceroea  upon  the  bond  if 
there  ba  a  falliue  to  keep  any  of  tliem.— Id. 

m  (APV.U01) 
Under  Bnma'  Ber.  St  1901,  |  1235  (Hoi^ 
ner's  Rev.  St  1901.  I  1221),  providing  that 
the  principal  and  lareties  to  a  bond  shall  be 
bound  to  the  full  extent  contemplated  by  the 
law  requiring  the  same,  though  defective  in 
form,  the  sureties  on  a  replevin  bond  vhich 
omits  the  statutory  provision  that  tiie  principal 
shall  ptosecote  hie  action  with  effect  are  lia* 
Ue  where  the  principal  dismleses  his  action 
without  a  determination  of  the  merits. — Ranh 
V.  Waterman.  61  N.  B.  743,  63  N.  B.  42,  29 
Ind.  App.  344. 

Ul    (App.  UM) 

Right  of  action  on  a  replevin  bond  carries 
with  it  the  right  to  damages  for  failure  to  per- 
form its  conditlouB.— Lindsey  T.  Hewitt  42 
Ind.  App.  573,  86  N.  E.  446. 

Where  plaintiff  in  replevin  Is  In  poBsession 
of  the  property,  and  defendant  recovers  judg- 
ment for  its  return,  but  the  value  of  the  prop- 
erty is  not  found  aa  required  by  Bums'  Ann. 
i^t  1008,  S  575  (Bums'  Ann.  St  1901,  |  558). 
defendant  In  the  replevin  suit  may  sue  on  the 
bond  to  recover  the  value  of  the  proper^,  the 
common-law  remedy  for  breach  of  the  bond  not 
being  excluded  by  Bums*  Ann.  St.  1908,  |  509 
(Bums*  Ann.  St.  1901,  |  581),  authoridng  on 
verdict  for  plaintiff,  judgment  In  the  alterna- 
tive for  the  return  of  the  property  or  the  value 
thereof  In  case  a  return  cannot  be  made.— Id. 

Plaintiff  in  replevin,  having  failed  to  have 
adjudicated  the  value  of  the  property,  cannot 
object  to  no  ndjndlcatioD  in  an  action  against 
him  OQ  the  bond  on  a  refusal  to  return  the 
property  as  offered,  thouKh  Biiros'  Ann.  St 
1008,  I  S75  (Bums'  Ann.  Sl  1001.  i  rm),  re- 
quires that  the  Jury  In  replevin  must  assess  the 
value  of  the  property.— Id. 

Fob  CAma  raou  Otheb  States, 

See  42  Cent.  Dig.  Replev.  H  47a^7& 
See,  also.  34  Cyc.  pp.  1574,  1575. 

1 122.  Blckts  and  rMBediaa  mt  svretles. 

W    (Sap.  1874) 

In  an  action  of  replevin,  where  m  bond  Is 
filed  and  possession  of  the  property  obtained, 
dnd  afterward  the  suit  is  dismissed  by  agree- 
ment of  the  parties,  the  plaintiff  agreeing  to 
pay  the  defendant  a  certain  sum,  but  where  no 
judgment  is  rendered.  If  the  surety  on  the  re- 
plevin bond  afterward,  without  the  request  of 
the  plaintiff,  pays  the  amount  agreed  to  be  paid 
to  the  defendant  he  cannot  recover  the  same 
of  his  principal;  the  payment  being  voluntary 
on  the  part  of  the  surety.— Holllnsbee  v.  Bit- 
cbey,  49  Ind.  261. 

[b]     (App.  U06) 
The  principal,  on  a  delivery  bond,  given 
to  recover  poeeession  of  property  taken  on  exe- 


cntion,  la  primarily  liable,  and  his  duty  is  to 
hold  his  aure^  thereon  harmless.— HuU>ard  v. 
Security  Trust  Go.,  88  Ind.  App.  106,  78  N. 

E.  79. 

Fob  Cases  rsoH  Otheb  States, 
See  42  Ont.  Dio.  Replev.  |  480. 
See,  also,  34  Oyc  pp.  1579-1588. 

1 124.  Eactamt  of  lUfeUitr. 

Right  to  costs  as  affected  by  amount  of  recovery, 
see  Costs,  |  22. 

[a]  (Sap.  18S») 

Judgment  hy  default  In  a  suit  on  a  delivery 
bond  cannot  be  for  more  than  the  value  of 
the  property  agreed  to  be  delivered,  the  costs, 
and  10  per  cent  damages.— Campbell  t.  Woolen, 
6  Blackf .  80. 

[b]  (Sap.  1844) 

A  constable  seized  some  horses  of  A.,  on 
an  execation  against  him,  and  delivered  them 
to  B.,  to  be  kept  A.,  without  satisfying  the 
execution,  tendered  to  B.  the  amount  of  the 
expense  of  keeping  the  horses,  and  demanded 
them.  B.  having  refused  to  deliver  the  horses. 
A.  replevied  them,  and  afterwards  suffered  a 
nonsuit  In  the  action  of  replevin.  Held,  in  a 
suit  by  B.  against  A.  and  his  sureties  on  the 
replevin  bond,  that  plaintiff  was  entitled  to 
recover,  in  damages,  a  reasonable  charge  for 
the  keeping  of  the  horses.-7Davis  v.  Crow,  7 
Blackf.  129. 

In  an  action  on  a  replevin  bond,  the  plain- 
tiff cannot  recover  the  fees  paid  to  his  lawyer 
in  the  replevin  suit  nor  compensation  for  bis 
own  attendance  at  court  in  the  suit,  nor  bis 
lawyer's  fees  paid  In  the  suit  on  the  bond.— Id. 

[e]    (Sap.  1867) 

One  who  becomes  surety  on  the  replevin 
bond  given  by  a  defendant  becomes  a  joint 
debtor  with  the  principal  defendant— Hutehlns 
V.  Hanna,  8  Ind.  533. 

Where  the  judgment  against  a  defendant 
in  replevin  is  governed  by  a  contract  made  be- 
tween the  parties  when  no  appraisement  law 
was  in  force,  the  liability  of  a  surety  on  de- 
fendant's replevin  bond  la  governed  by  the 
same  contract— Id. 

[d]  |SBp.l8ei) 
The  sureties  In  a  replevin  bond  become  re- 
sponsible, by  their  obligation,  for  any  miscon- 
duct of  the  plaintiffs  in  the  suit  In  letting 
judgment  go  against  them;  they  should  attend 
to  such  matters  at  the  time  of  the  suit  and 
cannot  afterwards  set  them  up  to  avoid  their 
liability  on  the  bond.— Walla  v.  Johnson.  10 
Ind.  374. 

If,  on  a  judgment  for  a  return  of  the 
property  id  replevin,  the  property,  though  it 
could  have  been  returned,  was  converted  by 
the  obligees  in  the  replevin  bond,  interest  on 
the  value  of  the  property  from  the  rendition 
of  the  judgment  of  return  should  be  included 
as  part  of  the  damages  in  a  suit  on  the  replev- 
in bond. — Id. 
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In  a  suit  on  a  replevin  bond,  the  conrt 
shonld  give  judgment  (or  the  value  of  the  prop- 
erty, if  it  cannot  be  letumed^Id. 

[e]     (Sap.  1863) 

In  an  action  on  a  lyplevin  bond,  to  recover 
the  value  of  chattels  wrongfully  replevied,  the 
measure  of  damages  is  the  value  of  the  goodi*, 
and  not  the  price  at  which  the  defendant  may 
have  aold  thenu—Schrader  t.  Wolflin,  21  Ind. 
23& 

in    (Sap.  1864) 

In  an  action  by  the  obligees  against  the 
obligors  in  a  te^devin  bond,  where  the  title  to 
the  property  was  not  determined  in  the  replevin 
rait,  and  the  title  thereto,  and  the  right  of  pos- 
session, are  in  a  person  other  than  the  obli- 
gees, they  are  only  entitled  to  nominal  damages. 
— Stockwell  T.  Byrne,  22  Ind.  6. 

Where  a  person,  as  a  means  of  getting 
possession  of  lumber  loaded  on  cars  under  a 
contract  of  sale  without  paying  for  it,  brings  a 
replevin  suit  against  the  vendor,  which  goea 
against  him,  and  he  leaves  the  vendor  to  obtain 
payment  by  a  suit  on  the  replevin  bond,  the 
jury  may  give  as  damages  the  value  of  all  the 
lumber  on  the  cars  though  its  amount  was  un- 
derestimated in  the  replevin  bond,  and  tbey 
may  add  interest  on  the  value  of  the  lumber 
durint  its  detention.— Story  v.  O'Dea.  23  Ind. 
326. 

[h]    (Sep.  1S82) 

In  an  action  on  a  replevin  bond,  deteriora- 
tion from  bad  pacliing  and  storage  of  goods 
returned  is  a  proper  element  of  damage,  as  well 
as  interest  from  the  time  of  replevin.— Telton  t. 
aiinkard.  85  Ind.  190. 

[II  (■■P.188S) 
Land  was  deeded  to  H.  and  an  Infant 
By  the  deed  it  was  provided  that  M.  should 
have  possession  of  the  rents  and  profits  till 
the  infant  shonld  arrive  at  the  age  of  21  years, 
when  the  infant  should  own  the  land  in  fee 
simple.  On  attaining  ber  majority  the  Infant 
conveyed  the  land  to  C*,  who  replevied  a  part 
of  the  crop  from  M.  The  replevin  suit  was 
dismined  for  want  of  a  proper  bond,  but  no 
part  of  the  crop  was  ever  returned  to  plaintiff, 
nor  did  the  judgment  of  dismissal  provide  for 
its  return.  There  was  no  evidence  in  the  suit 
as  to  whether  G.  waa  not  entitled  to  the  part 
of  the  crop  taken  by  him.  Held,  that  in  an 
action  on  the  replevin  bond  H.  was  only  enti- 
tled to  nominal  damages.— Miller  t.  Cheney,  88 
Ind.  466. 

m  (Svp.lSSS) 

The  recovery  cannot  exceed  tiie  penal^ 
named  in  the  bond.— Kellar  t.  CJarr,  110  Ind. 
127,  21  N.  E.  463. 

Oosts  incurred  In  defending  a  replevin  rait 
are  recoverable  by  defendant  In  an  action  on 
the  replevin  bond,  but  costs  made  by  the  plain- 
tiff are  not  so  recoverable. — Id. 


tk]    (Sap.  18S0) 

When  judgment  has  been  given  for  defend- 
ants for  the  return  of  the  property  or  its  value 
as  found  by  the  jury,  no  other  dnmages  than 
such  value  ran  be  assessed  in  a  suit  on  the 
replevin  bond. — Ringgenbetg  v.  Hartman,  124 
Ind.  186,  24  X.  E.  967. 

[I]  (App.  un) 
In  an  action  on  «  replevin  bond  It  appear 
ed  that  the  plaintiff's  right  to  the  property  was 
derived  from  the  levy  of  an  execution  agdnit  a 
third  pMson  who  owned  the  goods,  and  that  th» 
defendant^  who  waa  defeated  in  the  replerin 
suit  held  an  unsatisfied  diattel  mortgage  on  tb« 
goods  for  more  than  tbc^r  value.  HtU,  that 
only  nominal  damages  cmdd  be  recovered,  tinre. 
as  the  levy  was  made  after  the  execution  of  the 
mortgage,  the  mortgagor's  Interest,  which  was 
all  that  was  levied  on,  waa  worthless. — Consol- 
idated Tank  line  Co.  v.  Bronson,  2  Ind.  Xpfi. 
1,  28  N.  E.  135. 

Attorney's  fees  incurred  in  the  prosecotioa 
of  a  replevin  suit  cannot  be  recovered  in  an  afr 
tion  on  the  replevin  bond.— Id. 

[m]  (App.UH) 

In  an  action  on  a  replevin  bond,  when 
it  anieara  that  the  r^evin  suit  was  dismissed 
for  want  of  jurisdiction,  and  the  property  re- 
tnmed  to  plaintiff,  and  there  was  no  adjudica- 
tion as  to  ownerdi^,  and  there  is  evidence  that 
l^aintiflr  was  not  the  owner  of  the  pn^ter^,  a 
judgment  for  nominal  damages  will  not  be  re- 
versed.—Robinson  T.  Teeter,  10  Ind.  App.  096, 
38  N.  E.  222. 

[n]  (App.  1908) 
Where  property  depreciates  in  value  after 
being  replevied,  and  before  judgment  for  its  re- 
turn, plaintiff  can  recover  the  value  at  the  time 
suit  was  brought,  with  6  per  cent  intereisL— 
LIndsey  v.  Hewitt  42  Ind.  App.  573.  86  N. 
E.  446. 

Grenerally,  when  suing  on  a  replevin  btmd, 
defendant  in  replevin  is  entitled  to  the  value  of 
the  property  from  the  time  he  waa  awarded  its 
return,  with  Interest  until  the  trial  on  the  bond. 
—Id. 

Fob  Cases  fbom  Otheb  States, 

See  42  Cent.  Diq.  Replev.  U  487-407. 
See,  also,  34  C^c.  pp.  1582-1583. 

1127.  AetloBS. 

Fob  Cases  fbom  Otheb  States, 

See  42  Cent.  Dig.  Replev.  H  502,  008-540: 
See.  also,  84  Gyc  pp.  158&-1008. 

i  128.    Bicbt  of  aeUom. 

Bar  of  action  by  former  judgment,  see  Jtroo- 
MBNT,  I  590. 

Nature  of  action  as  in  contract  or  tort  see  Ac- 
tion, I  27. 

Fob  Cases  fbom  Otheb  States, 

See  42  Gent.  Dig.  Replev.  H  502,  S0&- 
60». 

See.  also,  84  Cyc.  pp.  158^  1600. 
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1 130.  ^—  DefeaMs. 
W  (SBP.1S41) 

In  an  action  on  a  replevin  bond,  in  wfainh 
the  breech  assigned  was  the  plaintiff's  failure 
in  the  suit,  pleas  to  the  effect  that  the  action  of 
repIeviD  was  dismissed  against  the  will  of  the 
plaintiff  therein  were  bad  on  demurrer,  aa  such 
dismissal  was  do  bar  to  the  action;  plaintiff 
being  bound  to  obtain  a  judgment  in  his  favor 
or  be  held  liable  on  the  bond.— Sherry  t.  Fores- 
man,  6  Blackf.  56. 

In  an  action  on  a  replevin  bond,  in  which 
the  breach  was  tbe  failure  to  prosecute  the  ac- 
tion with  effect,  the  plea  that  the  property 
replevied  belonfted  to  the  principal  obligor  pre- 
sented no  defense  to  the  action,  though  it 
might  have  been  matter  in  mitigation  of  damages. 
-Id. 

[b]  (Sap.  1867} 

Where  plaintiff  in  replevin  has  obtained 
possession  of  the  property  undra  his  writ,  nei- 
ther be  nor  his  sureties  can  be  permitted  to 
allege,  in  defense  of  an  action  on  the  bond, 
that  no  snit  was  pending  when  tbe  bond  was  ex- 
ecuted, because  no  summons  ever  issuf  i  in  the 
replevin  suit.— Sammons  t.  Newman, '  27  Ind. 
508. 

[c]  (Svp.  tSTS) 

In  an  action  on  a  replevin  bond,  an  answer 
of  property  tn  the  plaintiff  in  the  action  of  re- 
plevin is  no  defense,  but  goes  to  the  mitifcation 
of  damages.— Wiseman  v.  Lynn,  39  Ind.  250. 

[d]  (Sap.  1B81) 

The  fact  that  the  penalty  named  in  a  re- 
plevin bond  is  less  than  double  the  value  of 
the  property  cannot  be  set  up  as  a  defense  in  a 
suit  on  the  bond,  especially  where  the  writ  of 
replevin  had  been  issued  and  possession  of  the 
property  obtained  upon  it— Trueblood  v.  Knox, 
73  Ind.  810. 

I«]     (Sap.  USt) 

That  the  writ  issued  by  the  justice  was  de- 
fective, and  tiiat  the  circuit  court  on  appeal 
dismissed  the  suit  because  of  the  lack  of  a  prop- 
er Hummons  and  writ,  is  not  a  defense  to  a  suit 
on  a  replevin  bond  given  in  a  suit  before  a  jus- 
tice of  the  peace.— Waddell  v.  Bradway,  84  Ind. 
537. 

m  (Snp-  ]S82) 
The  failure  of  the  jury  to  assess  the  value 
of  property  taken  in  replevin  will  not  prevent 
plaintiff  in  an  action  on  tbe  undertaking  from 
rerovering  such  value  if  a  return  cannot  be  had. 
— Yelton  V.  Slinkard.  85  Ind.  190. 

[k]    (Sap.  1$83> 
The  fact  that  a  surety  held  an  unpaid 
mortgage  on  the  property  replevied  is  no  defense 
to  a  suit  on  the  replevin  bond.— Woods  v.  Kess- 
ler,  93  Ind.  35a 

Ebl  (8«p.ia8» 

A  person  having  by  bia  execution  of  m 
replevin  bond  enabled  his  co-obligor  and  princi- 
pal to  get  possession  of  and  convert  to  his  own 


use  another'a  proper^,  ought  not  to  be  .per- 
mitted to  escape  liability  for  the  value  of  such 
property,  on  the  ground  that  the  justice  of  the 
peace  by  whom  said  bond  was  approved  bad 
no  jurisdiction  over  his  peison,  when  tbe  rec- 
ord shows  that  bis  co-obligor  and  principal  in 
said  bond  bad  voluntarily  submitted  his  i»er^ 
son  to  the  jurisdiction  of  said  justice  of  the 
peace.— Harbaugh  v.  Albertson,  102  Ind.  69, 
1  M.  E.  298. 

P]  (Sap.  1886) 
Where  plaintiff  in  a  replevin  suit  obtains 
possession  of  the  property  in  an  apparently 
regular  manner,  through  instrumentalities  and 
proceedings  set  on  foot  by  himself,  neither  he 
nor  his  sureties,  in  a  suit  on  the  bond,  will  be 
beard  to  impeach  the  return  of  tbe  sheriff,  and 
the  regularity  of  the  proceedings.— McFadden  v. 
Ross,  8  N.  E.  161,  108  Ind.  512. 

[J]  (S«p.lS87} 
Where  a  plaintiff  asks  and  obtains  the  de- 
livery of  property  sued  for  in  an  action  of 
replevin,  he  and  his  sureties  are  estopped  from 
averring  that  there  was  no  consideration  fol 
their  undertaking.— McFaddoi  t.  Frits,  110 
Ind.  1,  10  N.  E.  120. 

tkl    (Sap.  1889) 

Where  plaintiffs  in  replevin  ezecnte  a  l>ond 
and  obtain  possession  of  the  property,  they  are 
c8topi>ed  after  judgment  for  defendant,  and  a 
failure  to  comply  therewith,  to  set  up  as  a  de- 
fense to  a  suit  on  the  bond  that  the  statutory 
provisions  as  to  its  execution  were  not  techni- 
cally complied  with.— Hartlep  v.  Cole,  120  Ind. 
247,  22  N.  B.  130. 

The  fact  that  defendant  In  replevin,  who 
had  recovered  judgment  against  plaintiffs  there- 
in, was  enforcing  the  execution  issued  on  the 
judgment  against  plaintiffs,  is  no  defense  to 
a  suit  on  the  replevin  bond,  nor  on  an  appeal 
bond  given  on  an  appeal  from  tbe  judgment. 
—Id. 

Fob  Cases  rsou  OmEB  States, 

See  42  Cent.  Die.  Replev.  {|  514-^17. 
See,  also,  34  Cyc.  pp.  15!^1596. 

{ 131.         JnriscUctlom  and  Ttmnm, 

Jurisdiction  as  dependent  on  amount  or  value 

in  controversy,  see  C^vrts,  %  169. 

Fob  Cases  fbom  Otheb  States, 
See  42  Cent.  Diq.  Replev.  f  510. 
See,  also,  34  Cyc  p.  1500. 

I  132.    Parties. 

[a]     (Sap.  1861) 

Where  property,  seized  by  a  sheriff  on  ex- 
ecution, is  replevied  from  him,  and  afterward 
the  replevin  suit  ia  decided  in  bis  favor,  suit 
on  the  replevin  bond  may  be  brought  by  the 
sheriff  and  the  execution  plaintiff  jointly. — 
Walls  v.  Johnson,  16  Ind.  374. 

m    (Sap.  1883) 

Where  several  judgment   creditors  levy 

separate  executions  on  property  which  Is  taken 
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from  the  aberifl  by  repleTin,  they  may  Join  in 
a  mlt  on  the  replevin  bond^Tliomai  t.  Inrin, 
90  lod.  557. 

Where  property  levied  M  by  a  sheriff 
under  execution  on  leparate  jadgments  is  taken 
from  the  sheriff  on  replevin,  the  assignee  of  one 
of  the  judgments,  -  the  assignment  of  which  Lb 
technically  defective,  is  a  proper  party  plain- 
tiff in  an  action  on  the  replevin  bond,  since  he 
is  a  real  parly  in  Intoeat— Id. 

[e]    (Sap.  1881) 
Where  goods  have  been  taken  possession  of 

by  the  plaintiffs  In  a  replevin  suit,  and  an  or- 
dinary replevin  bond  ha*  been  executed  by  them 
and  tiieir  sureties  to  the  plaintiffs,  a  stranger, 
who  is  neither  a  party  to  the  suit  nor  to  the 
bond,  cannot  maintain  an  action  thereon 
against  tiw  cAligors.— Fipber  t.  Johnson,  lOS 
Ind.  401,  9  N.  B.  876. 

[d]    <8«v.  U8»> 

In  an  action  on  a  replevin  -bond,  a  de- 
murrer to  the  complaint,  on  the  ground  that 
tbe  one  to  whom  the  bond  was  payable  was  not 
made  a  party  pUintil^  is  properly  overruled, 
where  the  complaint  alleges  that  such  payee  has 
no  interest  in  tbe  controversy.— Kellar  t.  Carr, 
119  Ind.  127,  21  N.  E.  468. 

M     (App.  U») 

The  assignee  of  an  execution  plaintiff,  be- 
ing the  real  party  in  interest,  may  sue  on  a 
bond  given  the  sheriff  in  replevin  of  the  goods 
levied  on  under  the  execution,  without  joining 
the  sheriff.— Kahn  v.  Oavlt,  56  M.  B.  268,  23 
Ind.  App.  274. 

CQ    (Sap.  1906) 
In  an  action  on  a  replevin  bond,  persons 
who  were  not  parties  to  the  bond  were  Im- 
properly Joined  as  defendants.— Jackson  v.  Mor- 
gan. 187  Ind.  528,  78  N.  E.  638. 

Fob  Cabeb  fboh  Oram  States, 

8n  42  GfeiffT.  Dia.  Beplev.  H  518,  619. 
8ee^  also,  84  dye.  pp.  1096-1586. 

1 133.    Plendlac 

[a]  (8np.l8M> 

On  Qxt  execution  of  a  writ  of  inquiry  for 
Judgment  on  a  replevin  bond  for  the  plaintiff  on 
demurrer,  evidence  that  the  goods  replevied  be* 
longed  to  the  principal  on  the  bond  Is  admis- 
rible  in  mitigation  of  damages.— Wallace  v. 
Clark,  7  Blacfcf.  208. 

[b]  (Sap.i8SS) 

To  a  declaration  on  a  replevin  bond  the 
defendant  pleaded  that  the  plaintiff  ought  not 
to  maintain  his  action,  because  tbe  suit  In  re- 
plevin was  dismissed  by  agreement  of  the  par- 
ties, f  eld,  that  the  i^ea  was  bad,  because  It 
attempted  to  set  up  a  parol  dispensation  of  a 
specialty,  and  because  tbe  agreemmt  would  not 
Inclnde  an  agreement  to  dispense  with  a  re- 
turn of  the  property,  without  which  the  dis- 
missal would  itself  be  a  breach  of  tbe  bond.— 
O'Neal  V.  Wade.  3  Ind.  410. 


Ce]  (Sap.  ISU) 
Where  the  proceeding  in  an  action  of  re- 
plevin an  reviewed  and  eorrecMd  during  tbe 
pendency  <rf  an  aeti<m  on  tiie  rqplRTin  bond,  the 
court  may  allow  the  complaint  In  the  aetim  oa 
the  t>ond  to  be  amended  by  adding  tlie  proond- 
ings  and  judgment  mi  review.— Wheat  v.  Catter- 
Un,  23  Ind.  85. 

m    (Sap.  is«) 

A  complaint  in  an  action  on  a  replevin 
bond,  which  alleges  that  the  suit  of  replevin 
was  commenced  against  A.  and  B.,  and  that  the 
property  replevied  was  in  tiie  possesslcm  of  both 
of  them,  and  that  Judgment  was  rendered  in 
favor  of  the  defendants,  shows  a  cause  of  sc- 
tion  In  favor  of  B.,  although  it  avers  further 
that  tbe  lumber  belmiged  to  A^-Stoty  t.  (VDes, 
2S  Ind.  826w 

(•I     (Sap.  U6D 

In  a  suit  upon  a  replevin  t>ond,  where  tiie 
answer  was  a  general  denial,  the  plaintiff 
sbonld  give  In  evidence  tbe  undertaking  sued  oo 
to  entiUe  him  to  recoverT.-^niith  t.  Usher,  23 
Ind.  SOO. 

Matters  In  mitigation  of  damages  only,  in 
an  action  on  a  replevin  bond,  cannot  be  specisl- 
ly  pleaded  or  set  up  in  the  answer,  but  shonld 
be  given  in  evidence  under  the  general  denial 
—Id. 

[t]  (Sap.  im) 
Where,  in  an  action  on  a  replevin  bond,  a 
transcript  of  the  proceedings  In  the  replevin 
suit  is  filed  with  the  complaint,  the  court  will 
strike  it  out  on  motion;  but  it  is  not  cause  for 
demurrer.— Sammons  v.  Newman,  27  Ind.  SOS. 

In  an  action  on  a  replevin  bond,  pless- 
which  did  not  go  tn  bar  of  tiie  action,  but  oaly 
in  mitigation  of  damages,  are  not  allowable. 

-Id. 

[g]    (Sap.  IS76) 

In  an  action  on  a  replevin  bond,  where  tlie 
defense  is  that  the  value  of  the  property  re- 
plevied exceeds  the  Jurisdiction  of  the  Justice 
in  whose  court  the  suit  is  pending,  such  defense 
most  be  specially  pleaded,  unless  it  appears  aX* 
firmatively  from  the  proceedings  of  the  Justice.— 
Tyler  t.  Bowlus,  64  Ind.  333,  601. 

Ch|  (Sap.  1880) 

■  A  complaint  on  a  replevin  bond,  for  hHjut- 
to  return  the  proper^  after  judgment  tlierefor, 
need  not  state  who  were  snreties  and  wlio  tbe 
prindpais,  nor  set  ont  copies  of  the  writ  of  re- 
plevin and  the  return  of  tlie  officer  therem.— 
Shappendocia  v.  Spencer,  73  Ind.  183. 

[1]    (Sap.  iaS3) 
In  an  action  against  the  sureties  on  a  re- 
plevin bond,  the  ownership  and  right  to  pos- 
session are  res  Judicata.— Woods  t.  Kessler,  8S- 
Ind.  356. 

in  (Sap.UM) 

A  complaint  on  a  replevin  bond,  sJler^ 
Ing  Jodgment  for  retnm  half  of  goods  worth- 
8400.  or  payment  of  the  sum,  and  for  eostSp 
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and  for  breaches  a  failure  to  deliver,  pay  value, 
or  to  pay  costs,  does  not  show  any  impossibility 
of  deliveriuff  the  goods,  and  is  therefore  good 
on  demnrrer^Fine  t.  Katsentine,  98  Ind.  490. 

no    (8«p.  UN) 

Where  it  Is  aTezred,  in  m  complaint  on  a 
replevin  bond,  that  defendants  failed  and  re- 
•  fosed  to  pay  the  judgment  rendered  against 
them  in  the  replevin  proceedings,  it  is  not  necee- 
aaiy  to  also  aver  that  such  jndvnient  remains 
in  full  force,  and  nnappealed  ftom.— Bladd>nm 
T.  Growder,  108  Ind.  288,  9  N.  ID.  108. 

[1]  (App.  1891) 
A  third  person  executed  to  defendant  a 
mortgage  to  secure  a  payment  of  notes  executed 
by  such  third  person  as  prindpat  and  defendant 
as  Security.  The  mortgage  provided  that  on 
failure  of  such  third  person  to  pay  the  notes 
when  due  defendant  was  to  take  possession  of 
the  property,  and  have  full  ownership  vpitfaout 
notice  or  demand.  Hie  notes  not  being  paid 
when  due,  the  property  was  delivered  to  defend- 
ant at  an  agreed  valuation,  which  left  a  bal- 
ance unsatisfied.  FlaintifF  obtained  Judgment 
against  such  third  person,  and  execution  was  is- 
sued on  the  Judgment  and  levied  on  a  part  of 
the  property.  The  officer  being  about  to  sell  the 
property  on  execution,  defendant  brought  suit 
against  him  to  recover  possesion,  and  on  the 
ezecDtion  of  a  bond  the  possession  was  given 
to  defendant.  Defendant  falling  to  return  the 
replevied  proper^,  as  ordered  by  the  court, 
plalntitF  sued  on  the  replevin  bond.  Held,  that 
if  the  title  to  the  property  was  not  in  issup,  bat 
the  right  to  the  possession  only,  the  defendant 
had  the  right  to  prove  under  his  answer  which 
was  sot  in  bar,  but  in  mitigation,  that  he  held 
a  valid,  unsatisfied,  and  prior  mortgage  lien  on 
tin  property.— Consolidated  Tank  Line  Co.  t. 
Bronson,  28  N.  E.  15C^  2  Ind.  App.  1. 

fm]   (App.  1895) 

In  an  action  on  a  replevin  bond  a  demur- 
rer to  the  complaint  should  be  sustained  when  nei- 
ther the  original  bond  nor  a  copy  was  filed  with 
the  complaint,  as  required  by  Rev.  St,  1884,  § 
365  (Rev,  St  1881,  |  362).— Bortt  T.  Uttle,  12 
Ind.  App.  067.  40  N.  E.  929. 

FoK  Cases  fboh  Othkb  States. 

Sex  42  Gent.  Dig,  Replev.  H  620-S26. 
See,  also,  34  Gyc.  pp.  1S98-1602. 

f  134.    Erldenes. 

Documentary  evidence,  see  Evidence,  |  882. 
Pan^  evidence  to  vary  instrument,  see  Evz< 

OEHCE,  I  400: 

[a]  (tap.lSSS) 
Whsre  chattels  have  been  wrongfally  ro- 
plevied  from  a  sheriff,  and  tha  party  replvo'ing, 
in  answer  to  an  action  on  the  replevin  bond, 
attempts  to  prove  tiiat  "after  the  dismissal  of 
the  replerin  suit  he  offered  to  return  the  chat- 
tels to  the  sheriff,  which  he  refused  to  accept, 
ttecaose  instructed  so  to  do  by  the  attorney  of 
the  execution  plaintiff,"  soch  proof  is  inadmissi- 


ble, because  Insuffident  to  establish  a  legal  ten- 
der.—Schrader  y.  Wolflln,  21  Ind.  38& 

[b]  (tap.U7» 
Tlie  redtal  in  a  replevin  bond  of  value 
of  tiie  property  is  sdfBclent  evidence  of  tlie  val- 
ue, in  an  action  on  the  bond.— Wiseman  v.  LyiUr 

39  Ind,  250. 

[q]  <Snp.  1881) 
Although  a  statute  requires  the  Jury,  In  a 
replevin  suit,  to  assess  the  value  of  the  proper- 
ty, the  failure  of  the  jury  so  to  do  does  not  af- 
fect the  right  of  plaintiff  in  a  suit  on  the  replev- 
in bond  to  prove  the  value  and  damage,  where  a 
return  of  the  property  Is  not  made  as  ordered. 
— Yelton  T.  Slinkatd,  85  lad.  190. 

[d]  (8«p.U8S) 
The  dismissal  of  a  replevin  anit  does  not 
remove  tlie  papers  from  tiie  record,  and  the 
admissitm  of  snch  papers  in  evidence  In  a  salt 
on  the  replevin  bond  Is  not  error.— Woods  t. 
Kessier.  93  Ind.  356. 

[•]     (Sap.  ISSG) 

In  an  action  upon  a  replevin  bond  given  to 
retain  the  possession  of  property,  the  return  of 
the  property,  after  the  commencement  of  the 
actiofa,  may  be  considered  in  mitigation  of  dam- 
ages.—June  V.  Payne,  107  Ind.  807,  7  N.  E. 
370,  S  N.  B.  656. 

m     (8«P.  1886) 

In  a  suit  on  a  replevin  bond,  where  the 
genuineness  of  the  signatures  is  admitted,  and 
the  approval  of  the  sheriff  is  indorsed  thereon 
as  of  the  date  of  the  commencement  of  the  ac- 
tion, the  bond  Is  admissible  In  evidence. — Mc- 
Fadden  v.  Ross,  108  Ind.  612,  8  N.  B.  lAL 

[gl  (Swp.  1890) 
Evidence,  in  an  action  on  a  r^levin  bond^ 
that  defendants,  who  were  plaintUb  In  the  re- 
plevin suit,  held  a  mortgage  on  the  property 
involved  in  that  suit,  and  that  the  notes  seeni^ 
ed  therelqr  are  still  unpaid,  is  admisdble  in  mitt- 
gation  of  damages.— Rinnenbeiv  v.  Hartman^ 
124  Ind.  186,  24  N.  B.  987, 

An  objection  to  the  admission  of  sach 
evidence  on  the  ground  of  want  of  mutuality, 
because  one  of  the  obligees  in  the  replevin  bond 
acquired  his  interest  in  the  property  aftvr  the 
execution  of  the  mortgage,  cannot  be  sostained. 
—Id. 

Fob  Cases  nou  Otbxb  States, 

See  42  Cent.  Dio.  Replev.  H  627-681. 
See.  also,  34  Cyc.  pp.  1602-1605. 

1 135.         Trt«l»  Jadsaeat,  mmA  mtIow. 

[a]  (8BP.US9) 
Where,  in  debt  on  a  delivery  bond  for 
property  levied  on,  the  dedaratlcm  alleged  » 
breach  in  the  nondellveiy  of  the  property  In  as 
good  order  as  it  was  when  the  bond  was  ex- 
ecuted, according  to  the  condition  of  tlie  b<md, 
and  judgment  was  given  for  plaintiff  on  de- 
murrer, the  quantum  of  damages  sustained  by 
plaintiff  for  the  breach  of  the  contract  was  the 

To*  explautloBt  soo  pace  SU. 
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oBly  Hubjwt  of  inquiry  befote  tlie  Jury.— CSii&n 
V.  I'trrj.  2  Blarkf.  268. 

[b]  (Sap.  im) 

The  fact  that  defendant  in  replevin,  who 
bad  recovered  judgment  againBt  plaintiffs  there- 
in, was  enforcing  the  execution  issued  on  the 
jud^ent  against  plaintiffs,  is  no  defense  to  a 
suit  on  an  appeal  bond  given  on  an  appeal  from 
the  judgment— Hartiep  t.  Cole,  120  Ind.  247, 
22  N.  E.  130. 

[c]  (Snp.  1S80) 

It  is  harmless  error.  In  an  action  on  a  re- 
plevin bond,  to  strike  out  an  allesation  in  the 
<-ross-<-omplaint  that  the  clerk  by  mistake,  in 
the  replevin  suit,  wrote  the  judgment  that  de- 
fendants in  that  suit  were  the  "owners,"  of 
the  property,  whereas  the  question  involved  In 
the  suit  was  the  light  of  possesHion  only,  as 
courts  will  ignore  sucb  judgment,  so  far  as 
it  attempts  to  settle  the  question  of  title,  ana 
such  allegation  added  nothing  to  the  cross-com- 
plaint.—Ringgenberg  T.  Ilartman,  124  Ind.  186, 
24  N.  E.  987. 

For  Cases  fbom  Otheb  States, 

See  42  Cent.  Dig.  Replev.  18  532-540. 
See,  also,  34  Cyc.  pp.  1(J06-1C08. 

REPLEVIN  BAIL. 

>«Vc — 

Stay  of  execution.    ExEcvnoN.  H  121,  141, 
158,  171,  177,  233,  293,  327,  422. 
Against  personal  repreaentatiTe.  Exkcd- 

TORS  AND  ADUINIBTRATOBS,  }  454. 
Capacity   of  married   women   to  ezecnte. 

HCBBAND  AND  WiFE,  f  87. 
Extinguishment  of  judgment  lien.  JuDo- 

UENT.  I  800. 
In  bastardy  proceedingi.   Bastabds,  H  84- 

80. 

Mortgages  to  Indemnify.  Mobtgages,  |§ 
32,  438. 

Right  of  action  by  administrator  of  bail. 

EXECUTOBS  AND  ADHINISTRATOBS,  S  129. 

Set-off  in  action  on  recogniisanoe  of  note  exe- 
cuted by  one  of  two  obligees  In  bond. 
Set-Oft  and  Countebcuiih,  {  47. 

Subn^ation  of  replevin  bail.  Subbooa- 
llON,  S§  7.  25,  28,  35,  36. 

REPLEVY  OF  JUDGMENT. 

Right  to  ezecutionr  see  ElXEcaxiOR*  |  12. 

REPLICATION. 

Fee-' 

Equity,  ||  212-213, 

Plea   in  abatement  In  criminal  proBecution. 

Cbiminal  Law,  |  2S2. 
Pleading,  H  104-186. 

REPLY. 

See- 

Kquity,  is  212,  213. 
Pleading,  §g  104-]8ii. 


REPLY  BRIEFS. 

See  Appeal  and  Ebbob,  |  762.  ■ 

REPORT. 

See- 
Competency  of  official  reports  as  erldence.  Evi- 
dence, S  333. 
False  report  to  commercial  agency  by  bnyec  u 

affecting  validity  of  «ale.    Sales,  f  47. 
Formation  of  opinion  from  rumor  or  newspaiwr 
reports   as   affecting   competency  <rf  jttior. 
Jury,  {  100. 
Privilege  of  public  officers  as  to  reports.  Ijbel 

and  Slander,  |  39. 
Stenographer's  report,  incorporation  into  bill  at 
exceptions.    Exceptions,  Bill  of,  {  14. 

By  partle«l«r  el«Mea  of 

See— 

Banks.   Banks  and  Banking,  |  16. 

Boasd  of  Tax  Gommisaioners,  jodicial  notioe  at 

Evidence,  |  48. 
Cabbiebb,  I  9. 

City  engineer  u  ba^  for  making  oi  asBesanuot 
for  public  improTements.    Municipal  Cob- 
pobationb,  {  461. 
Commlarionets,  appraisers,  or  riewers  in  cm- 
demiiaticm  proceedings.    EbfiNENT  Dohair, 
H  234.  235,  237. 
Commissioners  for  assesament  of  damages  from 
constructioD  of  public  improvements.  Mchic- 
ipal  Cobpobations,  I  402. 
Commissioners  or  viewers  in  drainage  proceed- 
ings.   I>BAINS,  fi  32,  33. 
In  highway  proceedings.  Uioowats,  {{39- 
41. 

Congressional  committee  as  documentary  en- 

dence.   Evidence,  {  325. 
Corporate  officers,  liability  for  failure  to  make. 

Corporations,  |  338. 
Corporations,  failure  to  file  as  gronnd  for  dii- 
solntion.   Cobpobations,  |  590. 
Of  property  for  taxation.    Taxation,  U 
366-371H. 

County  superintendent  of  schools  to  bureau  of 

statistics,    rif^t    to    spedal  compensation. 

Schools  and  School  Distbicts,  |  48. 
Foreign  corporations.    Cobpobations,  |  ^ 
Master  In  Ctiancery  In  foreclosure  procMdingi 

Mobtgages,  |  47& 
Poor  law  officers.  Paufxbs,  S  5. 
School  teachers.   ScHoou  and  School  Dib- 

TBicTS,  H  137,  144,  145. 
Taxpayer  of  property  for  taxation.  Taxation. 
IS  328-335^. 
Penalties  for  making  false  report.  Taxa- 
tion, I  880. 
Townsblp  officer,  fiailnre  to  give  as  breach  of 

bond.  TOWNS,  S  33. 

Of  yartlevlav  acta,  fMta,  trsuMtlou,  w 
prooeedlBSa. 

Sce- 

Damages  caused  by  dogs.   Aniicals,  {  8& 
Insolvency  of  decedent's  estate.  EXBCCTOSfl 
AND  AdHINISTBATOBS,  B  410. 
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Jndicial  sale.    Judicial  Saij»,  {  31. 

Sale  by  assiffoee  for  benefit  of  creditors.  As- 

BIONMEMTB  FOB  BENinT  Or  CBEDITOBS, 
8  243. 

Of  property  of  decedent.    EZECUTOBS  and 
ADUiniSTBATOBS,  S  374. 

Od  forecloenxe  of  mortgage.  Uobioaokb, 

{  525. 

In  partlealar  aotlou  or  proecedlnss. 

See— 

Condemnation  proceedings.  EHunNT  Domain, 

§8  234,  235,  237. 
Drainage  proceedings.    Dbains,  SS  32,  33. 
Foreclosure  proceedings.    Mobtoaobs,  89  470, 

525. 

Highway  proceedings.   Hiqhwats,  18  39-41. 


Judicial  Sales,  |  31. 
Pabtition,  8  04. 

Public  improTemenbs.    MUNIOIFAI,  CORFOBA- 

TI0N8,  S8  402,  461. 
Reference.    Refbbbncb,  88  79-107. 
In  eQuity.    EqniTT,  88  406-110. 

REPORTERS. 

See— 

Court  Btenographera.   Coubts,  8  57. 

Authority  of  county  board  to  employ  sbort- 
hand.   Counties,  S  113. 

Authority  to  allow  or  settle  bills  of  excep- 
tions.  Exceptions,  Bill  of,  8  32. 

Implied  repeal  of  statute  relating  to  em- 
ployment of  by  revlsiou  or  codification. 
Statutes,  8  167. 


REPORTS. 

Scope-Note. 

[INGLUDBS  pnblleatlonB  of  Judicial  decisions  for  general  circulation;  rigbt  to  pub- 
lish or  control  publication  of  sucli  decisions  in  general ;  constitutional  and  atatutorr  pro- 
Tlslons  relating  to  such  publication;  public  officers  charged  wltb  the  preparation  and 
publication  of  such  reports,  and  their  rights,  powers,  and  duties;  and  contracts  for  the 
publication  and  sale  of  such  reports,  and  rights  and  liabilities  arising  therefrom. 

[EXCLUDES  stenographers'  reports  of  Judicial  proceedings  (see  Courts;  Excepttona, 
Bill  of;  Appeal  and  Error;  and  other  spedflc  heads) ;  and  reports  of  referees,  masters, 
commlBsionerSt  auditors,  etc.  (see  Reference;  Equity),  For  complete  list  of  matters 
excluded,  see  cross-references,  post] 

Analysis. 

§  1.  Right  to  publish  or  to  control  publication. 
§2.  Constitutional  and  statutory  provisions. 
1 3.  Reporters. 
1 6.  Sale  of  copies. 

Cross-Refermces. 


See— 

Competency  d  law  reports  as  evidence.  Evi- 
dence, S  362. 
Copyright  of  law  reports.    Coptbights,  |  15. 


Laws  relating  to  price  of  as  Impairing  obliga- 
tion of  contracts.  Constitutional  Law,  | 
140. 

Beading  or  quoting  reported  cases  In  instruc- 
tions to  jury.   Tbial,  {  241. 


S  1.  Riclkt  to  pnbUah  or  to  eomtrol  pnb- 
UoatloA. 

Bight  of  clerk  to  fnmish  copies  of  court  opin- 
ions for  publication,  see  Coubts,  {  107. 

[al    (Sap.  1906) 
Any  person  may  lawfully  publish  the  de- 
cisions of  the  Supreme  Court  and  Appt-Ilato 
Courts  of  Indiana. — Ez  parte  Brown,  1U6  Ind. 
5»3.  78  N.  E.  553. 

Fob  Casks  noH  Otheb  States, 
See  42  Gent.  Dig.  Reports,  |  1. 
See,  also.  34  Cyc.  pp.  1612,  1613. 


8  S.  Constltmtional  mnA  atatatorr  provl- 
slou. 

Effect  of  partial  Invalidity  of  statute,  see  Stat- 
VTEB,  I  64. 

[a]  (8np.  1875) 
The  fact  that  the  reporter  of  the  supreme 
court  decigioDS,  published  by  him  under  Act 
March  13,  1875,  Is  entitled,  by  the  consent  of 
the  state,  to  copyrights  in  such  reports,  which 
subject  is  governed  exclusively  by  acts  of  Con- 
gress, does  not  invalidate  that  portion  of  said 
act  limiting  the  price  at  which  he  may  sell  the 
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ropiea  so  published.— Black  T.  Merrill.  61  Ind. 
32. 

Lb]  <Sap.  1876) 
The  provision  of  Act  March  13,  1875,  lim- 
iting the  price  at  which  the  official  reports  of 
the  Indiana  supreme  court  published  under  that 
act  may  be  sold  by  others  .than  the  of&cial  re- 
porter, is  valid,  and  no  seller  thereof  can  re- 
cover more  than  $3  per  copy  for  such  reports, 
notwithatandiDg  the  purchaser  may  have  agreed 
t.)  pay  a  higher  price.— Welling  v.  Merrill,  02 
Ind.  3u0. 

Fob  Cases  from  Otheb  States, 
See  42  Cent.  Dig.  Reports,  |  4. 
See,  also,  34  Cyc.  p.  1613. 

i  3.  BaiHirtan. 

Incompatibility  of  office  of  reporter  with  that 
of  colonel  Of  volunteers,  see  Officers,  {  30. 

Occurrence  and  existence  of  vacancy  in  office 
of  reporter,  see  Officers,  $  56. 

Fob  Cases  from  Otheb  States. 

See  42  Cent.  Dig.  Reports,  |{  2,  S. 
See.  also,  34  Cyc.  pp.  1617,  1618. 

8  6.   Sale  of  copies. 

[a]     (Snp.  1ST5) 

The  reporter  of  the  supreme  court  deci- 
sions is  biMiiiil  by  the  provisions  of  Act  March 
13.  1875,  limiting  the  price  at  which  he  may 
sell  the  official  reportB  of  such  decisions,  since 
he  must  be  deemed  to  have  assented  thereto 
by  continuing  in  office  and  publishing  the  re- 
ports under  the  provisions  of  the  act,  and  such 
limitation  applies  to  copies  published  by  bim 
in  excess  of  the  number  required  by  the  act.— 
Black  V.  Merrill,  51  Ind.  32. 

Fob  Cases  fbom  Otiieb  States, 
See  42  Cent.  Dio.  Reports,  |  4. 
See,  also,  34  Cyc.  p.  1016. 

REPRESENTATION. 

See— 

Among  collaterals,  as  to  right  of  inheritance. 
Descent  and  Dibtbibdtion.  SI  32-35,  37- 
39. 

Bank  by   officers   and   agents.     Banks  and 

Banking,  §g  102-118. 
Cestui  que  trust  by  trustee.   Trusts,  8  173. 
Client  by  attorney.    Attobnet  and  Client, 
62-103. 

Conclusiveness  of  judgment  as  to  parties  suing 
or  sued  in  representative  capacity.  Judg- 
ment, §  070. 
Construction  of  wills.    Wills,  SS  550-552. 
Corporation  by  attorney.   Corporations,  8508. 
By  officers  and  agents.    Cokpobationb.  |§ 
307-432. 

Court  and  parties  by  receiver.    Receivbbs,  | 

81. 

Decedent  or  creditors  by  executor  or  adminis- 
trator. Executors  and  Aduinistbators,  | 
74. 

One  or  more  suing  on  behalf  of  all  interested. 
Pabtibs.  si  ^12. 


Partnership  by  individual  partner.  pABTTfEB- 
SHIP.  88  125,  126.  128.  129,  131,  133-135,  137, 
13^146,  148,  150,  162-154,  156,  15T,  162, 

163. 

Principal  by  agent— 

BB0KEB9.  18  93-103. 

I^BINCIPAL  AND  AGENT,  If  91-94. 

State  by  attorney.   States,  S  205. 

By  attorney  general.    Attobnet  Geneul, 


14. 

REPRESENTATIONS. 

See— 

Applications  for  insurance.     iNsmAXCl,  H 
250-300,723. 
Of  statute  of  frauds.    Fbaudb,  fiiATCa 
OF.  H  37-42. 
False  representaUon*— 
False  Pbbtenses. 
Fbaud. 

Ground  of  estoppel  in  pals.   EffTOPPKl^  H  8S- 
87. 

Br  pMrtlcnlar  «lauM  of  yerMma. 

See- 
Agents.   Principal  and  aoknt,  {  156. 
Officers  and  agents  of  corpoiations.  Cobfo- 

BATIONS.  I  422. 
Partner  for  firm.   Pabtnebsbxp.  |  152. 

REPRESENTATIVES, 

See-~ 

Personal    representatives.      Executobs  ahd 

Administrators,  8  337. 
State  representatives.    States,  U  24-34. 

REPRODUCTION. 

Written  instruments,  sobnussion  for  compu- 
ison,  see  Evidence,  {  188. 

REPUDIATION. 

Sec— 

Abanoonuent. 

Act  of  agent   Pbincipal  and  Agent,  tl  *^ 
IGl. 

Of  broker.    Broeebs,  8  103. 

Of  officer  or  agent  of  corporation.  Col- 

FOBATIONS,  8  426. 

Of  servant  causing  injury  to  third  pe^ 
son.   Mastkb  and  Sebvant,  8  30S. 
Bet   Gaming.  8  29. 

Covenants   in   conveyance   of   ri^t  of  way- 

Railboads,  8  67. 
Trust  as  affecting  accrual  of  right  of  action 

within  statute  of  limitations.  Ijxitaiios 

ov  Actions.  S  103. 

REPUGNANCY. 

See- 
Allegations  of  indictment  or  InfoimatlMU  Ilf- 

DICTMENT  AND  iNFOBKATiaN,  S  7S. 
Of  pleading.    Pixadinq,  SS  21.  84. 
Constitutional     provisions.  OOHStlTUTJONAl 

Law,  8  12. 
Defenses  alleged.    Pleading,  8  03. 
Description  of  boundaries.   Bovndabies,  I  8- 
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Findings  of  coart.   Tbiai.,  |  398. 

Of  jury.    Tbial,  Sfi  358,  359. 
Implied  repeal  of  statute  by  inconsistent  or  re- 
piTgnant  act.    Statutes.  S  1^9. 
Revocation  of  will  by  subsequent  inconsis- 
tent disposition  of  property.  Wills,  S 
Instructions  to  jury — 
Cbihinal  Law,  $  810. 
Trial,  fi  243. 
Provisions  of  deeds.    Deeds,  S  97. 
Of  statutes.    Statutes,  g  207. 
Of  win.   Wills,  S  471. 
Record  on  appeal  or  other  proceeding  Cor  re- 
view.  APraAL  AND  Ebbob,  I  664. 

REPUTATION. 

See— 

Accused  in  pr<»ecutloii  for  keeping  disorderly 

house.    DiSOBDEBLT  HODSE,  |  16. 

Evidence  of  muTiage.   MABBiAas,  |  50. 
General  reputation,  evidence  of  as  bearing  on 

character  of  aocnsed.    CBDnNAL  Law,  | 

S79. 

Injury  to  as  element  of  compensation  for  as- 
sault.  Assault  and  BATtEKT.  i  38. 
Parties  or  Qtber  persons,  evidence  of  In  civil 
actions— 
Assault  and  Battebt,  |  20. 

DiVOBCE,  I  116. 

Etidekct,  I  106. 
Persons  as  hearsay  evidence.  liViDEitcB,  I  322. 
Prodded  by  master  for  Injured  servant  Mas- 

TKB  AND  SEBTANT,  |  271. 

Servant  as  bearing  on  contributory  n^ligence. 

Master  and  Sebtant,  |  274. 
Witnesses.  g§  334^62. 

REQUESTS. 

fif«9— 

Findings  by  court.  TbiaL,  |  392. 
By  jury.    TUAL,  |  351. 
By  referee.   Refebbncb,  i  87. 
Ground  o(  estoppel  in  pais.  Estoppel,  |  81. 
Instructions— 

Cbihinal  Law,  S9  824-835. 
Tbial.  255-269. 
Necessity  for  purposes  of  review — 
Appeal  and  Ebbob,  |  216. 
GBniiNAZ.  Lav,  |  1038. 
Necessity  of  exception  to  refusal  for  pur- 
pose of  review.    Appeal  and  Ebbob.  i 
263. 

Neglect  of  creditor  to  proceed  against  prin- 
cipal after  request  of  guarantor  as  dis- 
charge of  guarantor.   Guabantt,  S.  71- 

Bednctlon  of  Instruction  to  writing.  Tbial, 
I  225. 

Written  instnietlons.    Tbial,  |  224. 

Payment,  necessity  In  order  to  recover  for  mon- 
ey paid.    HONET  Paid,  i  1. 

Proposals  for  contract.    Counties,  S  117. 

Submisrion  of  Issues  to  jury.   Tbial,  |  148. 

To  many  as  condition  precedent  to  action  for 
breach  of  promise.  Bbkaoh  or  Mabbiage 
Pbouisb,  I  12. 

To  witnesses  to  attest  will.    Wills,  |  120. 


REQUISITION. 

See  ETEBAOinoN.  IS  82,  36. 

RESALE. 

See— 

(loods  by  seller.    Sales,  H  332-330. 
Property  sold  under  order  or  decree  of  court— 
BxBKUTioN,  I  237. 

E^CBCUTOBS  AND  Aduinistbatobs,  S  371. 
GUABDIAN  AND  WABD,  {  105. 

Judicial  Sales,  S  26. 

RESCISSION. 

See— 

Cancellation  of  iNsrauiCKKTs. 

Condition  precedent  to  recovery  of  wages.  Has- 

TEB  AND  SKBTANT,  |  73. 

Remedy  of  servant  for  wrongful  discharge. 

MAfiTTBB  AND  SBBVANT,  t  36. 

Of  eontracta.   eoBTerBncea,   •r  tranaae- 
tlona  of  partlealar  elaasea  of  penoaa. 

See- 
Between  husband  and  wife.    Husband  and 

Wife,  S  52. 
Counties,  S  127. 
Infants.  g|  31,  58. 
Insane  Pbbsons.  H  66,  79. 
Married  women.   Husband  and  Win:,  H  74, 

90. 

Municipal  CoBPOBAHONa,  H  252,  354. 
Towns.  {  42. 

Of  partlenlar  aota,  eontnota,  conTeyanMB, 
or  tninaaetlonB. 

Sec- 
Action  of  county  board.  Counties,  S  56. 
Compromise  and  Settlement,  {  18. 
Contract.    Contbacts,  §S  250-274. 

Ab  affecting  right  to  specific  performance. 
Specific  Peefoemasce,  §  61. 

To  devise  or  bequeath.    WiLLS.  {  64. 

To  teach  school.    Schools  and  School 
Districts,  §  138. 
Deeds,  |  178. 

EXCHANOB  OP  PBOPBBTT,  {  S. 

Gifts,  8S  41,  74-76. 
Guabantt,  f  24. 

Insurance  policy.    Insubance,  U  226-240. 
Marriage   contract    Bbeach    op  Mabbiags 
Pbomise,  §  0. 
Settlement.  Husband  and  Wipe,  }  33. 
Mortgage  of  homestead.   HOHSSXEAOf  H  130, 
131. 

Patuent,  i  53. 
Kbleasb,  {  24. 
Sale— 

Sales,  H  91,  0&-108. 112-laO: 
Vendob  and  Pubchactb,  II  SS,  88- 
104,  106-123. 
Of  corporate  stoA.  Oobpobationb,  |  117. 
Satisfaction  of  mortgage.  Mobtqaoes,  |  310. 
Sunday  contract    Sundat,  S  10. 
Suretyship.  Pbincipal  and  SuBErr,  |  4&. 
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RESCUE 


Scope-Note. 

[INCLUDES  deliTei7  of  and  attempts  to  deliver  prisoners  or  property  from  lawful 
castody  of  officers  or  othw  persons,  or  from  places  wbere  sadi  prisoners  or  property  are 
lawfully  confined  or  held,  by  force  or  fraud ;  nature  and  elements  of  the  crimes  of  rescue, 
pound  breach,  etc. ;  nature  and  extent  of  criminal  respoDslbillty  therefor,  and  grounds  ot 
defense;  and  prosecution  and  punishment  of  such  acts  as  public  offenses. 

[BXC^UDBS  resisting  or  ol»tructlng  aecutiou  of  process  (see  Obttrw^iting  /luNce); 
and  escapes  tqr  prisoners  themselTeB  (see  Etcape).  For  com^te  list  of  matters  exclude^ 
see  croes-referraces,  post] 

'Analysis. 

§  1.  Nature  and  elements  of  offenses. 

§  2.  Defenses. 

§  3.  Indictment  or  information. 

Cross-References. 

See— 
Escape. 

odstbuctina  justiob. 


I  1.   Katvre  and  elemMits  of  offenses. 

[a]  (8np.  1»08) 
Section  2400,  Bums'  Ann.  St.  1908,  provid- 
ing that  whoever,  not  being  a  person  having 
the  lawful  custody  of  any  prisoner  charged  with 
or  convicted  of  a  felony,  shall  aid  in  or  accom- 
plish the  escape  of  such  prisoner  shall  on  con- 
viction, he  punished,  etc.,  includes  cases  where 
the  accused  with  force  aids  or  accomplishes  the 
escape  of  a  prisoner,  charged  with  or  convicted 
of  a  felony,  under  such  circumstances  as  would 
be  a  rescue  at  common  law.— State  T.  Sutton, 
170  Ind.  473,  84  N.  E.  824. 

Fob  Cases  feou  Otbeb  States, 
See  42  Cent,  Dig.  Rescue,  I  1. 
Se«,  also,  34  Cyc.  pp.  1C32,  1G33. 

S  2.  Defenses. 

[a]    (9np.  im) 
An  affidavit  under  Bev.  St.  1881,  $  2034, 
for  forcibly  freeing  a  person  from  arrest,  must 
charge  that  the  defendant  knew  the  person  to 
be  under  arrest.— Brunson  t.  State,  97  Ind.  95. 

Fob  Cases  fbou  Othbb  States, 
See  42  Cent.  Dia.  Rescue,  |  2. 
See,  also,  34  Cya  p.  1635. 

I  3.   XndletBasnt  or  Infovmfttlnu 

Under  section  2400,  Brnns*  Ann.  St  190S, 
providing  that  whoever,  not  being  a  person  hav- 
ing the  lawful  custody  of  any  prisoner  charged 
with  or  convicted  of  a  felony,  shall  aid  in  or  ac- 
complish the  escape  of  such  prisoner,  shall,  on 
conviction  be  punished,  etc.,  an  affidavit  for  aid- 


ing the  escape  of  a  pristmer  lu  custody  of  a 
deputy  sherift,  which  alleges  that  accused  drew 
a  gun  on  the  deputy  and  attempted  to  shoot  him 
therewith,  and  held  and  stmctc  a  third  person, 
who  was  assisting  the  deputy,  whereby  the  pris- 
oner escaped,  is  sufficient  as  against  a  motion 
to  quash,  though  it  does  not  aver  that  accused 
knew  that  the  prisoner  was  in  custody,  since  bj 
averring  speciGc  acts  which  were  In  themsctves 
unlawful,  by  which  the  escape  was  made  pos- 
sible, the  rule  that  knowledge  of  custody  mnst 
be  averred,  so  that  an  Innocent  aiding  ma;  not 
be  punished,  was  obviated.— State  v.  Sutton, 
170  Ind.  473,  84  N.  E.  824. 

Since,  by  Bums'  Ann.  St  1001,  |6  7533- 
7535,  7584,  7585,  7945,  7947,  the  appointment 
of  a  deputy  sheriff  is  authorized,  who  is  given 
all  the  powers  of  a  sheriff,  and  it  Is  tegniipd 
that  the  oath  of  office  shall  be  certified  on  the 
certificate  of  any  officer  or  depnty,  and  a  certi- 
fied copy  thereof  given  to  such  officer  or  depntj, 
the  second  clause  of  section  7530,  Bnnm'  Aon. 
St  1001,  requiring  a  deputy  sberlS  tt>  deposit 
such  certified  copy  In  the  conn^  cleik*s  office, 
makes  the  appointment  of  a  deputy  sheriff 
public  record ;  and  hence  an  affidavit  for  aiding 
the  escape  of  a  prisoner  In  the  custody  of  a 
deputy  sheriff  is  sufficient  as  against  a  motita 
to  quash,  under  section  2400,  Bnnui'  Ann.  St 
1908,  proTlding  that  whoever,  not  being  a  per- 
son having  tiie  lawful  custody  of  any  prisoner 
charged  wit^  or  convicted  of  a  felraiy,  shall  aid 
In  or  accomplish  the  escape  of  sach  pristmer 
shall,  on  conviction,  be  punldied,  etc,  thoni^ 
it  does  not  allege  that  the  accused  had  knowl- 
edge that  the  prisoner  was  under  arrest  for  a 
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felony,  u  required  where  the  piteoner  is  placed 
onder  arreat  by  a  private  person,— Id. 

Fob  Cases  fboh  Other  States, 
See  42  Cent.  Dig.  Rescue,  S  3- 
8ee«  also,  31  Cre.  pp.  1634,  1635. 

RESERVATIONS. 

Case  or  question  of  law  for  determination  by 
higher  court.  Appeai.  and  Ebbor,  §{  307- 
316. 

Indian  reBervations.    Indians,  |  12. 

Power  to  alter  or  amend  statute  conferring  ex- 
emption as  affecting  revocability.  Taxation, 
I  208. 

Questions  of  law  for  Supreme  Court  Coubts, 
i  220  (6>. 

Is  vavtiealav  eontraota,  Itutnmeata* 
eoBTeraacea. 

tree- 
Affecting  testamentary  diaracter  of  conT^ance. 

Wnxa,  I  88. 
Creation  of  easement  tv  reservation  In  grant 

Easements,  $  14. 
Dedication  of  property  to  pnbUc  use.  Dedica- 
tion, I  55. 
Deeds.   Deeds,  H  138,  142,  143. 

Of  rights  of  way  to  railroads.  Raileoads, 
f  Tl. 

Devise.    WllXS,  $  584. 

Elaaements  and  rights  to  use  of  water.  Watebs 

AND  Wateb  Covbsbs,  |  156. 
Grantor,  affecting  validity  of  ctmveyance  as 
to  creditors  or  subsequent  pnrclusera. 

FBAtTDUUNT  GONVETAHCES,  |i  110-113. 

In  assignment  Cor  benefit  of  creditors.  As- 

SIGmiENTB  FOB  ^NEFIT  OF  GBEDITOBS, 

1105-99. 

Possession,  use,  or  power  of  sate  by  mortgagor, 
effect  as  to  mortgagor's  creditors.  Chattel 
MORTOAGES,  I  188. 

Power  of  disposition  or  use  of  property  by  ven- 
dor aa  element  of  fraud  aa  to  creditors  or 
subsequent  pnrcbaaers.    FsAnDULENT  CoN- 

TETANCE8,  {  142. 

Right  to  flow  lands.  Waters  and  Wateb 
Coubbeb,  I  165. 

RESERVOIRS. 

See  Waters  and  Water  Coubses,  U  160-170. 

RES  GESt/E. 

See— 

CBiiaitAL  Law,  {(  362-86& 
Evidbhoi,  H  118-128. 

RESIDENCE. 

Bee— 

Absentees. 

Affecting  eligibility  for  liquor  license.  Intoxi- 
cating L1QUOB8,  I  58. 
Saigibiiity  to  office— 
Codnties,  S8  42,  64. 
Officebb,  S  22. 


Affecting,  etc.— (Confd). 

Uability  to  give  securi^  for  costs.  Oosts, 
I  110. 

Kecessity  for  judgment  before  setting  aside 
frandulent     conveyance.  Fraudulent 

CONVETAKCEB,  |  241. 

Place  for  Toting.   Electionb,  |  204. 

Place  of  taxation.   Taxation,  |  254. 
Afltecting  qualificationa  of  pupito  in  publle 
schools.    Schools  aitd  School  Dis- 
tricts, I  163. 

Of  signers  of  petlti<m  for  issuance  of  bonds 
in  aid  of  railroad.  Uukicipal  Corpora- 
tions, S  917. 

Of  sureties  on  county  contractors*  bonds. 

COUNTIKS,  S  123. 

Of  voter.   ELBCriOHs,  H  18,  71-76. 
Affecting  right  to  benefit  of  action  for  causing 
death.   Death,  J  32. 
Right  to  exemptions.   Exeuptions,  H  26- 
20. 

Right  to  sue  for  caning  death.  Death, 
i  31. 

Appearance  by  nonresident    AmARARCE,  | 

19. 

Arrest  of  nonresIdeDts  in  dvil  actions.  Ar- 

best,  $11. 

Change  of  residence  aa  disqualifying  city  coun- 
cilman. Municipal  Cobfobations,  {151. 
Of  county  officer  as  atuindonment  of  office. 
Counties,  {  66. 
Decedent,  ground  of  jurisdiction  of  administra- 
tion of  estate.    Executors  and  Aduinis- 

TBATOBS,  I  10. 
DOUICILE. 

Failure  to  state  residence  of  subscribers  to  stock 

of  railroad  company.   Railroads,  |  14. 
Justice  of  the  peace  as  affecting  jurisdiction  of 
prosecution  for  violation  of  municipal  ordi- 
nance.  Municipal  Cobfobations,  8  630. 
Necessity  that  application  for  liquor  license 
show  that  applicant  was  inhabitant  of  ward 
where  liquor  was  to  be  sold.  Intoxicatino 
IjiqcOBS,  S  64. 
Nonresidence  as  affecting  limitation  of  actions. 
LiuiTATioN  OF  Actions,  fi§  8G,  87. 
As  ground  for  equitable  set-off.  Set-Off 
AND  Counterclaim,  |  8. 
Offenses  against  dty  ordinances  1^  nonreaideDts. 

Municipal  Corporations,  |  594. 
Parties  as  determining  Jurisdiction  of  federal 
courto.   RmovAi.  of  Causes,  H  27-61. 
To  action  as  detmnlning  jurisdiction  of 
courts— 
Rastabds,  {  35. 
Courts,  $  12. 
Divorce,  H  62,  63. 
Justices  of  the  Peace,  |  40. 
To  action  as  determining  venne.  *  Venub, 
SS  20-32. 
Paupers,  f  10. 

Pleading  residence  of  testator  in  proceeding  to 
contest  will.   Wills,  i  281. 

Private  residence  as  public  place  within  stat- 
ute punishing  intoxication  at  public  place. 

Dbunkabdb,  I  10. 
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Prohibition  of  sale  of  liquor  in  rcwidfoce  por- 
tion of  city.   Intoxicating  Liqcobs,  |  17. 
Prospcutinx  attorney.    District  and  Pbose- 

CUTINO  ATTORNETS,  |  2. 
Railroad  company  hb  affecting  service  of  pro- 
cess.   Raiuioads,  S  21. 
For   purpose  of  suit   to  forfeit  charter. 
Railroads,  i  S2. 
Service  of  process  by  leaving  copy  at  residence 

of  party.   Process,  |  78. 
Tenue  of  actions  against  nonresidents.  Ven- 
ue, |  26. 

RESIDUARY  CLAUSE. 

See  Wills.  |i  680,  587. 

RESIGNATION. 

Of  pavtlealar  dasaes  of  peraoBB  m  oA- 
eera. 

See- 
County  comniissioners.    Counties,  {  43. 

Supprinteodeiits  of  schools.    Schoolb  AND 
School  Districts,  {  48. 
JunoEs.  S  10. 
Offickrs,  §  62. 

School   officers.     SCHOOLS  AND   SCHOOL  DlS- 

TBinrs,  S  53. 
Sheriffs.    Sheriffs  and  Conhtables,  f  6. 
Tax  assessors.    Taxation,  S  314. 

RES  INTER  ALIOS  ACTA. 

EIxclusioD  as  evidence,  see  Evidence,  |  130. 

RES  IPSA  LOQUITUR. 

See- 
Negligence.    Negligence,  8S  119.  121. 

Causing  injuries  to  persons  other  than  pas- 
sengers resulting  from  accidents  to  trains. 
Railroads,  %  297. 

Causing  injuries  to  travelers  on  street 
Municipal  Corporations.  {  817. 

In  operation  of  railroads.  Railroads,  §| 
346,  441.  480. 

In  operation  of  street  railroads.  Street 
Railroads,  S  112. 

Of  carrier.    Carriers,  i  316. 

Of  master.  Masteb  and  Sebvant,  |  265. 

RESISTANCE. 

See— 

Arrest  as  evidence  of  guilt    Criminal  Law, 
i  351. 

Female  as  element  of  rape.    Rape,  |  14. 
Homicide  in  resisting  officer.    HOHICIDB,  || 

20,  111. 
Obstbuctino  Justice. 


RES  JUDICATA. 


See— 

Divorce,  §  172. 


Former  dedsion  as  law  of  the  case — 

Appeal  and  Erbor.  XI  1097-1099,  1196. 
Col-bts,  f  99. 

judguent,  h  540-748. 

Justices  of  ths  Peace,  |  180l 

Venue,  |  78. 

RESOLUTIONS. 

Sre— 

County  board.   Counties,  |  54. 
Kstablishment  of  highways  by  resolution  of  lo- 
cal authorities.   Highways,  {  25. 
Municipal  council.   Municipal  Cobpokatioss. 
fi§  85.  97.  131,  293.  294.  300-3(W,  310. 
With  pleading.   Pleadinq,  {  310. 

RESPONDEAT  OUSTER. 

Judgment  on  demurrer  to  plea  in  abatement, 
see  Pleading,  {  111. 

RESPONDEAT  SUPERIOR. 

See— 

Masteb  and  Sebvaitt,  H  85,  30O-332. 
Municipal  Corpobations,  |  745. 
Pbikcipal  and  Agent,  H  147-161. 

RESPONSIVENESS. 

See- 
Answer  in  equity.    Equitt.  {  340. 
Answers  of  witnesses.   WrrNESffiS,  (  S4& 
Plea  or  answer.   Pleading,  f  08. 
Special  findings  to  interrogatories.    Tbxal,  I 
357. 

Verdict  to  Issues.  Trial,  |  329. 


RESTAURANTS. 

Discrimination  as  to  guests  by  reason  of  race, 
color,  or  condition,  see  Civil  Rights.  {  5. 


RESTITUTION. 

See- 
opening  or  TRcating  judgment    JuDOKEirr,  I 

401. 

Reversal  or  modification  of  judgment  by  appel- 
late court.   APPEAL  AND  Ebbob,  |  1208. 

RESTORATION. 

See— 

Altered  instrument    Altuatioh  OF  iRBntT' 

ICENTS,  I  14. 

Consideration  on  avoidance  of  release.  Ri* 
LEASE,  i  24. 

On  cancellation  of  iDstniment  Cancella- 
tion or  INSTBUHENTB,  |  24. 
On  recovery  <^  goods  by  seller.   Sales,  H 

319,  479. 

On  replevin  of  goods  hj  seller.   Sales,  f 

226. 

On  rcadsritm  of  contrBcts.    Gohtkacis,  I 

266. 
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Consideration,  etc. — (Cont'd). 

On  rescission  of  contracts  ol  sale — 
Sales,  S  104. 

Vendob  and  Pubchaseb,  S  98. 
On  setting  aside  mutual  settlement.  Coh- 

PB0UI8E  AKD  SErTLEMKNT,  §  18. 

Former  status  of  parties  on  cancellatiou  of 
instrument    Cancellation  of  Instbu- 

ME?IT8,  8  23. 
On  rescission  of  contracts  in  general.  Con- 
TBACTS,  8  2G5. 
Goods  as  condition  precedent  to  action  or  de- 
fense for  breach  of  warranty.   Sales,  §g 
428,  429. 

To  rescission  of  contract  of  sale.  Sales, 
S  124. 

Goods  on  breacli  of  warranty.    Sales,  |  287. 
Highway  on  construction  of  railroad  crossing. 

Railroads,  $  95. 
Inclioate  right  of  dower.   DowER,  {  53. 
Insane  person  to  sanity.   Insane  Persoits,  | 

29. 

Levy  or  lien  of  execution.   Execution,  |  14T. 
IjOST  Instruments.  §§  2-8. 
Lost  or  destroyed  judgment.   Jcdouent,  g  283. 
Note  received  for  price  of  goods  as  condition 
precedent  to  action  for  breach.    Sales,  i 

sn. 

PoBsession  of  land  as  condition  precedent  to 

rescission  of  contract  of  sale.    Vendob  and 

Pubchaseb,  8  117. 
Property  converted  as  mitigation  of  damages 

for  conversion.    Tbovbb  and  CoNVEBSioit, 

I  68. 

Water  diverted.    Watebs  and  Wateb  Coubs- 
ES,  8  80. 

RESTRAINING  ORDER. 

See  iKJDNOnoH.  8  159. 

RESTRAINT  OF  ALIENATION. 

See— 

Conditions  hi  deeds.   Deeds*  8  148. 
In  wills.  Wills,  8  649. 

RESTRAINT  OF  MARRIAGE. 

See— 

Conditioin  in  wills.   Wills,  8  647. 
Contracts  in  restraint  of  marriage.  Contbacts, 
8111. 

RESTRAINT  OF  TRADE. 

See— 

Contracts  in  restraint  of  trade.  Contbacts, 
88  53,  115-117. 
Restraining  breach.    InjUHcriON,  8  01. 
Trusts  and  other  combinations.  Monopolies, 
88  8-29. 

RESTRICTIONS. 

8e&- 

Admitted  evidence  to  special  purposes.  Tbial, 
8  54. 


Assignment  of  Insniance  policy.  Insubance, 

8  346. 

Authority  of  partner.    Pabtnebship,  8  133. 

Bill  or  note  as  affecting  negotiability.  Bills 
AND  Notes,  §  164. 

Creation  of  future  estates.   Pebpetuities,  8  4. 

Functions  of  jury  as  denial  or  infringement  oC 
right  to  trial  by  jury.    Jitby,  8  34. 

Police  power  by  contract  or  license.  Munici- 
pal COBPOBATIONS,  §  593. 

Power  of  corporation  to  acquire  and  hold  real 
property.   Cobpobations,  8  435. 
To  contract.    Cobpobations,  S  449. 
Restrictive  indorsement  of  bill  or  note.  BiLLS 

AND  Notes,  §8  100,  199. 
Bight  to  transfer  shares  of  corporate  stock. 

Corporations,  8  113. 
Suspension  of  absolute  power  of  alienation. 
Pebpetuities,  88  5-7. 


RESTRICTIVE  COVENANTS. 

Bee— 

Covenants  mnning  with  the  land.  Covenants, 
8  69. 

Restraining  breach.   Ikjcnotion,  8i  57-62. 

RESTRICTIVE  INDORSEMENT. 

Bill  or  note,  see  Bills  akd  Norm,  81 190, 199. 


RESTS. 

Compntatirai  of  interest,  see  Iitrbesi,  8  B8- 


RESUBMISSION. 

Question  as  to  adoption  of  local  option  law, 
see  iNTOXiCATiNa  Liqvobs,  8  38. 


RESULTING  TRUSTS. 

See  Tbdsts,  §8  63H-S0- 

RESURVEYS. 

See  PuBLio  Lards,  8  28. 

RETAINER. 

Attorney,  see  Attobnet  and  Olibnt,  |8  62- 
.  103. 

RETAINING  WALLS. 

See- 
Inclusion  of  cost  of  in  assessment  for  improve- 
ment of  street   Municipal  Cobpobations, 

8  460. 

Liability  of  city  for  removing  soil  from  street 
rendering  retaining  wall  necessary.  Munici- 
pal COBPOBATIONS,  8  S94. 

Special  assessments  for  constmotioo.  Munici- 
pal Cobpobations,  8  413. 
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RETALIATORY  STATUTES. 

Relating  to  foreign  Inciumiice  companiea,  we 

IN8UBA.KCK,  |  19. 

RETAXATION. 

See  Costs,  S  214. 


RETENTION. 

See— 

lonurance  preminms  or  assessments  as  waiver 
of  grounds  for  avoidance  or  forfeiture  of  poli- 
cy.  Insurance,  |  302. 

Possession  or  apparent  title  by  grantor  as 
element  of  fraud  as  to  creditors  or  subsequent 
purchasers.  Fbauuulent  Conveyances,  SI 
131-154. 

Proofs  of  loss  as  waiver  of  grounds  for  avoid- 
ance or  forfeiture  of  Inauraace  policy.  In- 
SUBANCE,  S  396. 

RETIREMENT. 

Partners,  aee  Pabthebshif,  H  227-242. 

RETRACTION. 

See- 
Mitigation  in  action  for  libel  or  slander.  Tn- 

BEL  AND    SLANDEB,  |  66. 

Ratification  of  acts  of  agent  Pbincipal  Xnd 
Agent,  S  176. 

RETRANSFER  OF  CAUSES. 

From  one  state  court  to  another,  see  Coubts,  { 
488. 

RETRAXIT. 

See  D1SMI88A1;.  AND  Nonsuit,  S  29. 

RETREAT. 

Duty  of  person  assaulted  to  retreat,  see  Houi- 
CIDE,  I  118. 

RETROSPECTIVE  LAWS. 

See- 
Constitutional  Kstrictlons.  CoHariTunoNAiu 

Law,  K  186-203. 
Statutes,  SS  261-278. 

RETURN. 

See— 

Commlsdon  or  order  to  take  testimony.  Dep- 
ositions, i8  72-79. 
Consideration  as  condition  precedent  to  recov- 
ery of  goods  sold.   Sales,  }  470. 
On  sToidance  of  release.   Release,  {  24. 
On  cancellation  of  instrument.  Cancella- 
tion OF  INSTBDUENTS,  |  24. 
On  rescission  of  contracts.    Contracts,  | 
266. 


CousideraUon.  rtc— (Confd). 

On  resdaslon  of  contracts  of  sale— 
Sales,  1  104. 

Tekdob  and  Pubcbaseb,  I  98. 
Contracts  for  sale  or  return.   Sales,  |  1*!$%. 
DBPoamoNS,  H  72-79. 
Election  returns.  Elections,  H  246-^  206- 
250. 

Evidence  hy  master  In  chancery.   Equity,  i 

408. 

Failure  to  make,  liability  of  sheriff  or  constable 

SUBBIFFS  AND  CONSTABLES,  J  123. 

False  return,  liability  of  sheriff  or  coostable 
for  making.  Shebuts  and  CONffiABLES,  { 
124. 

Foreclosure  sale.   Hobtoaqbs,  {  525. 
Goods  OS  condition  precedent  to  action  for 
breach  of  contract  of  sale.   Sales,  {  406. 
To  action  or  defense  for  breach  of  war- 
ranty.  Sales,  U  42S.  429. 
To  rescission  of  contract  of  sale.   Sales,  | 
124. 

Goods  on  breach  of  warranty.   Sales,  }  2S7. 

Indictment  or  presentment.  Indictment  and 
Infobuation,  I  11. 

Inquisition  of  lunacy.  Insane  Pebbons,  f  22. 

Notice  of  appeal.   Appeal  and  Erbob,  {  42& 

Official  returns,  competency  as  evidence.  Evi- 
dence, I  333. 

Pabtition,  fi  04. 

Person  performing  marriage  servlee.  Uai- 
biaqb,  i  32. 
As  evidence  of  marriage.    Mabriage.  |  46. 
Pledged  property  on  payment  or  other  discharge 

of  debt.   Pledges,  §{  45-47. 
Preliminary  warrant  or  other  process  in  crim- 

ioal  pronecution.    Cbiuinal  Law,  |  220%. 
Process.    Pbocess,  SS  127-149. 

Against  railroad  company.    Railboam.  I 
24. 

In  actions  for  ^V(m%    Dxvobce,  I  80. 
In  justices*  courts.    Justices   or  thi 

Peace,  |  82. 
Or  order  for  arrest    Abbest,  |  38. 
Property  converted  as  mitigaticm  of  damages 
for  conversion.    Tboveb  and  CoNvessiorr, 
S  5& 

Property  or  consideration  on  avoidance  of  eon- 
trat^  of  infants.   Infants,  {  58. 
Of  conveyances  of  infants.  Infants,  S  3L 

BECOaNIZANOES,  {  2. 

Record  for  purpose  of  review— 
ApraAL  and  Ebkob,  U 
Cbimnal  Law,  |  1104. 
To  higher  court  in  bastardy  proceedings. 
Bastabds,  I  46. 
Report  of  commissioner  or  viewers  in  proceed- 
ings to  establish  highway.   Hiohwats,  S  41. 
Requisition,  writ,  or  order  of  replevin.  Re- 
plevin, I  53. 
Sale  of  property  of  decedent   Executobs  and 

Aduinistbatobs,  S  874. 
Search  warrant    iNTOXiOATiNa  Liquobs,  i 
240. 

Service  of  alternative  writ  of  mandamus.  Man- 
DAims,  I  161. 
Of  notice  of  proposed  pubUc  ImprovemeDt. 
Municipal  Cobpobations,  |  291. 
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Transcript  or  record  on  appeal  from  Justice's 

court.   Justices  of  the  Peace,  S  :|64. 
Writ  of  attachment.    ATTAOHiniiT,  |i  S19- 
328. 

Of  certiorari  to  bring  up  record  on  appeal 
or  other  proceeding  for  review,  Appeai. 
AND  Ebbob,  I  661. 

Of  execution — 

ExECDTioiT.  SS  333-347,  444. 

JUBTICES  OF  THE  PEACE.  $  135. 

Of  garnishmeDt.    GARifisnuENT,  |  06. 
Of  habeas  corpus.    Habeas  Cobpus,  $S 
73-79. 

Of  maDdamus.    Mandauus,  S  164. 
Of  ne  exeat    Ne  Exeat,  |  13. 
Of  scire  facias.    Scibe  Facias,  |  0. 
Of  scire  facias  on  forfeited  recognisance. 
Recognizances,  S  11. 

REVENUE 

See— 

INTBBNAL  RKVEHUS. 

Taxation. 


REVENUE  BONDS. 

Usurions  rate  of  Interest,  see  Ububt,  |  42. 

REVENUE  LAWS. 

ConatrnctioB  and  operation,  see  Statuiss,  f 
245. 

REVENUE  STAMPS. 

On  bond  for  appeal  from  justice's  court,  see 
JnsnoES  ot  the  Peace,  S  159. 

REVERSAL. 

See— 

Judgment  or  order  in  civil  actions — 

Appeal  and  Ebbob,  §S  1157-1180. 
Justices  of  the  Peace,  {  189. 
Affecting  title  of  purchaser  at  ezecntloD 
sale.   Execution,  S  276. 
Judgment  or  order  in  criminal  prosecutions. 
Cbiuinal  Law.  H  1185-119a 


REVERSIONS. 

Scope-Note. 

[INCLUDES  nature  and  incidents  of  ulterior  estates  remaining  In  grantors  of  par- 
tlcQlar  estates;  rigbts,  powers,  and  liabilities  of  reversioners;  and  remedies  relatlnff 
thereto. 

[EXCLUDES  .creation  of  such  estates  (see  Deeds);  and  reversions  after  terms  of 
years  merely  (see  Landlord  and  Tenant).  For  complete  list  of  matters  excluded,  see  cross- 
references,  post] 

Analysis. 

§  1.  Nature  and  incidents  in  general. 

§  5.  Rights  and  liabilities  of  reversioner  as  to  property  in  general 
§  7.  Sales  and  conveyances  by  reversioners. 

Cross-References. 


Bet— 

Bed  of  street  to  abutting  owner!  Municipal 

Cobpobations,  8  863. 
Land  conveyed  to  railroad  for  rigbt  of  way. 
Railboads,  I  82. 
Dedicated  to  public  use.    Dedication,  % 
65. 

On  death  of  donee  without  issue.  Descent 

AND  DiSTBIBUnON,  |  16. 
Landlord's  reversion.    Landlobd  and  Ten- 
ant, S8  01-^ 


Partition,  |  12. 

Property  acquired  under  power  of  eminent  do- 
main.   Eminent  Douain,  S  325. 
Or  surplus   to  debtor  on  termination  of 
bankruptcy  proceedings.  Bankbuptct, 
S  438. 

To  state  for  want  of  persons  competent  to 
bold  or  take.  Escheat. 
Remedies  for  waste.  Waste. 
Right  of  reyersioner  to  sue  for  waste.  Waste, 
S  12. 


I  1.   ITatvre  sad  tncldeats  In  genaral. 
[a]  (Sup.  1810) 
At  common  law  an  estate  In  reversion 
could  be  in  abeyance,  since  it  was  consistent 
with  the  fee  being  always  vested,  or  an  Interme- 
diate freehold  being  in  a  third  person  who  might 


be  sued  for  the  property.— Beatsoo  v.  Bowers, 
91  N.  E.  922. 

Fob  Cases  fboic  Other  States, 

See  42  Cent.  Dig.  Revere.  S  1;  24  Cent. 

Dig.  Gifts.  |  21. 
See,  also,  16  Cyc  p.  661. 
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S  6.  Blclita  sad  lUUlitlea  of  rmnlon- 
er  M  to  propertj  la  c«Bor«l. 

[a]  (Sup.  1862) 
A  person  who  owns  the  revenion  or  re- 
mainder in  land,  if  there  is  a  suit  pendiDg  be- 
tween him  and  another  involving  a  question  of 
waste  or  improvements,  may  go  upon  the  prem- 
ises in  a  peaceable  manner,  vith  bia  witness- 
es, for  the  purpose  of  examining  the  same.— 
Conwell  V.  State,  3  Ind.  387,  56  Am.  Dec.  512. 

Fob  Cases  from  Otiieb  States, 
See  42  Cent.  Dig.  Revere.  }  5. 
See,  also,  16  Cyc.  p.  662. 

S  7.   Salea   and  eoaTeraacea   by  rerer- 
■Imten. 

[a]    (ENip.  1W7) 

The  conveyance  of  reversions  and  re- 
mainders may  be  Impeached  for  fraud.~Mc- 
Adams  v.  Bailey.  160  Ind.  518,  82  N.  E.  ia~>7, 
13  L.  R.  A.  (N.  S.)  1003,  124  Am.  St.  Rep.  240. 

Fob  Cases  from  Otheb  States, 
See  42  Cent.  Dig.  Revere.  {  7. 
See,  also.  16  Cyc.  p.  062. 

REVIEW. 

See— 

Appeal  and  Error. 

Arrest  of  judgment  based  on  defect  In  com- 
plaint for  review.   Judgment,  g  263. 
Bill  in  eqaUy.    Equity,  E§  443-406. 
CEBTI  DHABI. 

Criminal  Law,  SI  1004-1199. 
Disqualification  of  Judge  to  review  his  own 

decision.    Judqes,  {  48.  * 
Habeas  Cdbfus. 

Right  to  trial  by  jury  on  appeal  or  other  pro- 
ceeding for  review.   Jubt,  i  17. 

Of  particular  aotlOBM  or  pro€>««dlBva. 

Sec- 
Accounting  by  executor  or  administrator.  Ex- 
ecutors AND  Administbatobb,  S  510. 
By  guardian.    Guardian  and  Wabd,  § 
101. 

Actions  by  or  against  insane  persons.  Insane 
Persons,  §  102. 

Allowance  or  disallowance  of  claim  against  es- 
tate of  decedent.    EixEcuTOBs  and  Admin- 

ISTRATOB8,   §  239. 

Appointment    of    administrator.  EIXECUTOBS 

AND  Administbatobs,  {  20. 
Assensmeut  for  public  improvement — 
Dbains,  I  82. 

MUNICIPAZ.  COBPDBATIOMB,  U  493,  496- 

508. 
Of  taxes — 

Municipal  Cobpobations,  S  974. 
Taxation,  S;  452-500. 
Change  of  location  of  school  site.   Schools  and 

School  Distbicts,  §  69. 
Decision  of  school  board  and  officers.  Schools 
AND  School  Dibtbictb,  H  11,  48,  61,  141, 
154. 


Disbarment  proceedings.  Attornet  ahd  Cli- 
ent. I  57. 

Disputed  claims  against  estate  of  decedent  Ex- 
ecutors AND  ADUINISTBATOitS,  |  256. 

Distribution  of  estate  of  decedent.  ExEcuTOls 
AND  Administbatobs,  |  314. 

Divorce.  H  1S4.  286. 

Drainage  proceedings.   Dbainb,  {  34. 

Election  contest   Elections,  f  305. 

E^nforcement  of  mechanics'  Uens.  Mexjhanicb* 
Liens,  |  809. 

extbadition,  s  s9. 

Findings  of  referee  on  motion  tn  trial  court 
Reference,  |  107. 

FOBCIBLB  ENTBT  AND  IMTAINBB,  H  ^  43. 

Highway  proceedings.  Hiqhwats,  H  57-60; 
72.  77. 

Inquisition  of  lunacy.   IirsAHB  PERSOirs,  |  27. 
Issuance  of  liquor  license.  iNToncATiKa  Iah- 
UORS,  I  75. 

Issues  involving  statute  of  fmnds.  Fbauds, 

Statlte  or.  I  102. 
Judgment,  in  same  coort.   JudomznT.  H  294- 
335. 

Of  justice  of  the  peace.  Justices  or  the 
Peace.  H  139-200. 
Location  of  boundaries.    Bocndabiks,  f  64. 
Mandahcs.  i  187. 

Preliminaiy  proceedings  for  jmblic  improve- 
ments.  Municipal  Corporations,  f  321. 

Removal  of  executor  or  administrator.  E!n- 
CtTTORS  AND  ADHINISTBATORS,  {  35. 

Report  and  findings  or  award  of  oonunisHon- 
era,  appraisers,  or  Tiewers  in  condemoatioD 
proceedings.   Eminent  Domain.  |  23& 

Revocation  of  certificate  or  license  of  school 
teachers.  Schoolb  and  School  Disnicn, 
S  182. 

Sale  of  property  of  decedent   Bzscctobb  and 

Administbatobs,  |  358. 

Fob  Cases  fbom  Otiieb  States. 
See  42  Obnt.  Dig.  Review. 
See,  also,  34  Cyc  pp.  1696-1722. 

REVISION. 

See- 
Assessment  fo(  public  improvements.  Munici- 
pal COBPOBATIOKS,  ff  ^3,  496-508. 
Schedule  of  diaigss  of  carrier.    Garrikbs,  | 
10. 

Statutes.    Statutes,  {|  144,  146,  147. 

As  constituting  implied  repeal.  Statutes, 
i  167. 

Text  books.  ScHoou  and  School  Dismcn, 
SI  80,  167. 

REVIVAL 

See— 

Abatement  and  Revival,  SI  71-77. 

Cause  of  action  barred  by  statute  of  limitatioiu. 
Ijmitation  or  Actions,  H  139-164. 
By  repeal  of  statute.    Limitation  of  Ac- 
tions, I  6. 

Debt  barred  by  limitation  as  revival  of  lien  or 
other  security.  Limitation  or  AcnoNS,  I 
164. 
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EKVIVAL-REVOCATION. 


Oronnds  tor  divorce  after  condonation.  Di- 

TOBCE,  I  51. 
Injunction  after  dlBsoIntlon.    Injunction,  { 

183. 
Judgment — 

JuDOaiENT,  IS  Ki2-872. 
Justices  of  the  Peace,  f  133. 
Statutes,  H  108.  170. 

REVIVOR. 

See  EquiTT,  H  303-308,  441. 

REVOCATION. 

See- 
Adoption  of  child.   Adoftion,  |  16. 
Advancement  Descent  and  Distribution,  | 

102. 
Agenqjr— 

Bbokeis,  t  44. 

Pbincifal  and  Agent,  {}  32-40. 
Appointment   of  guardian.     Odabdian  and 

Ward.  |  18. 
Aothority  to  sign  remoDstrance  against  grant 

of  liquor-  license.    Intoxicatinq  Liquors, 

{68. 

Cancellation  of  Instruments. 

Certificate  to  practice  medicine  or  surgery.  Pbt- 

aiCIANS  AND  SUROEONS,  )  11. 

Charter  or  frandiise  for  violation  of  antl-tniat 
laws.    Monopoues,  1  26. 

Dedication  of  property  to  public  use.  Dedica- 
tion, 11  2&,  38. 

Dischaige  of  bankrupt.  Bankruftct,  f  417. 

Easeuknts,  I  26. 

Election  under  will.    Wills,  {  706. 
Exemption  from  taxation.   Taxation,  ||  206- 
206. 


Ex- 


Li- 


Giftb,  H  41,  74-76. 

Grant  to  use  street  for  purpose  otiier  than 
highway.   Municipal  Corporations,  |  GOO. 
OUABANTT,  S  24. 

Insurance  policy.   Insurance,  S  226. 
Lettets  testamentary  or  of  administration. 
ECUTORB  AND  ADHINISTBATORS,  |  32. 

Licenses  for  occupations  and  privileges. 

CENSES,  8  38. 

In  respect  to  real  property.  Licenses,  if 
57-60. 

To  cut  and  remove  timber.  Loos  and  Log- 
OING,  I  4. 

To  physicians.  Physicians  and  Sur- 
geons, I  5. 

To  raise  dam.  Waters  and  Water 
Courses,  |  16G. 

To  use  drain.  Waters  and  Wateb  Coubb- 
ES,  i  157. 

To  use.  make,  or  sell  patented  articles. 
Patents,  {  214. 
Liquor  licenses.    iNTozioATnra  Liquors,  H 
105-108. 

Marriage  settlements.    Husband  and  Wira, 
S  33. 

Mining  licenses.   Mines  and  Minebak^  t  84. 
Offer  of  contract   Contracts,  {  19. 
Order  appointing  receiver.    Receivers,  |  68. 
For  reference.    Reference,  §  31. 

POWEBS,  I  12. 

Submisaion  to  arbitration.   Arbitration  and 

Award,  S  16. 
Subscriptions,  8  18. 

Suretyship.   Principal  and  SuREtT,  |  61. 
Teacher's  certificate.    Schools  and  School 

Districts,  |  132. 
Trusts,  8  59. 
Wills.  88  TO,  167-195. 
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Scope-Note. 

[IXCLUDES  offers,  by  private  persona  or  by  the  Koremmoit,  of  a  preminm  or  com- 
pensation for  a  special  or  extraordinary  service,  not  limited  to  any  partlcalar  person  or 
persona;  acceptance  of  such  offers  and  performance  of  the  services,  and  rlgbfai  aod  lia- 
bilities of  the  parties  thereupon;  and  actions  for  such  rewards. 

[EXCLUDES  effect  on  rights  of  finders  of  lost  goods  of  offer  of  reward  for  recovery 
thereof  (see  Finding  Lost  Goods) ;  and  bounties  for  enlistment  in  the  public  service  or 
engaging  in  particular  Industries  or  performing  other  acta  for  the  public  benefit  (fee 
Bounties).   For  complete  list  of  matters  excluded,  see  cross- references,  poet] 


Analysis, 

§  2,  Offer. 

§  3.           By  private  persons. 

§  4.           By  public  authorities. 

§  5.  Performance  of  service  and  conditions. 

§  7.           Previous  knowledge  and  acc^tance  of  offer. 

§  8.    Sufficiency. 

§  9.  Persons  who  may  receive. 

§  10.    In  general. 

§  11.           Public  officers. 

§13.  Payment. 
§15.  Actions. 

Cross-References, 
See  Bounties,  |  1. 


S  S.  Offer. 

Fob  Casbs  fbom  Otueb  States, 

Sf.k  42  Cent.  Dig.  Rewards,  H  3-0. 
See,  also,  34  Cyc.  pp.  1731-1737. 

S  3.    Bj  prlTUte  peraoms. 

[a]  (Sup.  ISSl) 

The  offer  of  a  reward  for  the  performance 
of  any  service  is  a  conditional  promise;  aod  if 
any  one  coming  within  the  terms  of  the  offer, 
and  before  its  revocation,  performs  the  service, 
a  legal  and  binding  contract  rests  to  pay  the 
reward.— Harson  t.  Pike,  16  Ind.  140. 

Until  the  performance  of  a  service  an  offer 
of  a  reward  la  proposal  merely,  and  not  a  coo- 
tract,  and  may  be  revoked  at  pleasuie.— Id. 

[b]  (Sap.  1877) 

A  person  feeling  himself  a^rieved  at  the 
commission  of  a  crime  may,  either  orally  or 
otherwise,  publicly  offer  and  bind  himself  to 
pay  a  reward  to  whomsoever  may  capture  the 
offender.— Hayden  T.  Songer,  50  Ind.  42,  20 
Am.  Rep.  1. 

[cl    (Snp.  1887) 
A  general  offer  of  reward  may  be  with- 
drawn before  any  rights  are  acquired  by  accept- 


ing or  acting  npon  It ;  bnt  where  a  proposition 
offering  a  reward  for  ser%'ices  to  be  performed 
is  made  by  one  person  to  another,  who  accepts 
it,  the  latter  may  be  entitled  to  recover  for  ser- 
vices performed,  although  the  former  was  pei^ 
mitted,  with  his  consent,  to  withdraw  the  offer 
to  pay  the  full  amount  of  the  reward  before  the 
sen'ices — obtaining  the  conviction  of  a  murder^ 
er— were  fully  performed.— Bronnenberg  t,  Co- 
bum,  110  Ind.  169,  11  N.  E.  2& 

Fob  Cases  pbou  Othbb  States, 
See  42  Cent.  Diq.  Rewards,  H 
See,  also,  34  Cyc.  p.  733. 

j{  4.  _    By  puUia  aiktborltlea. 

[>]  (SBP.18S0) 
An  offer  of  a  reward  by  a  connty  board  for 
the  arrest,  prosecution,  or  conviction  of  a  pei^ 
son  charged  with  crime  is  ultra  vires.- Board 
of  Gom'rs  of  Grant  County  v.  Bradford,  72 
Ind.  465,  87  Am.  Rep.  174. 

Fob  Cases  fbom  Otbeb  States, 
Sbk  42  Cent.  Dig.  Rewards,  |  8, 
See,  also.  84  Cyc.  pp.  1734-1730. 
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I  S.  PerfonuiBoa  of  Mrvloa  amd  eMull- 
tlona. 

Fob  Cases  nou  Otbkb  States, 

See  ^  Cert.  Itaa.  Rewards,  H  7-12. 
8ve.  also.  34  Grc.  pp.  1742-1752 ;  note.  79 
C.  a  A.  08;  note.  25  Am.  Dec.  1S&. 

I  7.   —  Frevloiui  knowledce  and  «e- 
cepianoe  of  offer. 

W    <s«p.  isei) 

It  is  not  necessary  that  notice  should  be 
given  to  the  party  offering  a  reward  tbat  his 
offer  is  being  acted  on.— Harson  t.  Pike,  16 
Ind.  140. 


[b]  (S«p. 

Knowledge  of  the  offer  of  a  reward  for  the 
Tetum  of  stolen  property  at  the  time  that  prop- 
«rty  is  retamed  to  the  owner  is  not  essential 
to  the  rifiht  of  the  person  re  taming  the  prop- 
erty to  claim  the  reward.— DawUns  t.  Sapping* 
ton.  20  Ind.  100. 

[c]  (App.  1891) 

A  person  who  has  captured  a  thief  for 
whose  apprehension  a  reward  has  been  offered 
Is  entitled  to  the  reward  although  he  made  the 
capture  without  knowledge  of  the  offer.— Ever- 
man  v.  Hyman,  26  Ind.  App.  165,  28  N.  B. 
1022,  S4  Am.  St.  Rep.  284. 

Fob  Cases  teom  Otheb  States, 
See  42  Cent.  I>ia.  Rewards,  |  7. 
See,  also.  34  Cyc.  p.  1751. 

I  8.  ^—  SvBoiemejr. 

[a]  <App.  18SI) 
A  reward  offered  for  the  capture  of  a  thief 
Is  not  earned  by  merely  giviag  information  to 
the  sheriff  which  enables  him  to  find  and  arrest 
the  thief.— Everman  t.  Hyman,  26  Ind.  App. 
16S,  2S  N.  E.  1022,  84  Am.  St.  Rep.  284. 

Foe  Caaes  fboh  Other  {States, 
See  42  CEirr.  Ztaa.  Rewards.  H 
See.  also.  84  Cyc.  pp.  1743-1740. 

t  9.  PersoBS  who  may  reooiTe. 

Fob  Oases  fboh  Otheb  States, 

See  42  Cent.  Dig.  Rewards.  SI  18-15. 
See,  also,  34  Cyc.  pp.  1742-1755. 

1 10.  — —  Im  genoral. 

[a]  (Sap.  1861) 
Ptalndff,  for  a  reward  offered,  had  captured 
and  brought  from  New  Orleans  to  the  county 
line  a  criminal,  who  there  escaped  him.  Plain- 
tiff offered  to  compensate  defendant,  who  owned 
a  farm  where  the  crlmibal  lay  hid.  if  he  would 
assifft  in  a  recaptnre.  Defendant  succeeded  in 
taking  the  criminal,  and,  deliTering  liim  up  to 
tlie  sheriff,  received  the  reward.  Id  assumpsit 
for  the  amount,  held,  that  the  defendant  was 
the  servant  of  plaintiff,  and  was  entitled,  not 
to  the  reward,  hut  to  a  compensation  for  hia 
services  only.— Pruitt  T.  Miller.  3  Ind.  16. 


[b]  (Sup.  1904) 

Act  March  4,  180G.  %  2  (Acta  1899,  p.  381, 
c  166:  Bums'  Rev.  St.  1901,  §  2330),  relating 
to  bril>ery  at  elections  or  conventions,  provides 
tbat  "any  person  or  persons  having  knowledge 
or  information  of  the  violation  of  the  provisions 
of  this  act,  who  shall  procure  or  furnish  or 
cause  to  be  procured  or  furnished  the  testimony 
•  *  *  shall  be  entitled  to  a  reward."  Beld, 
that  such  section  should  be  construed  so  ah  not 
to  contravene  public  policy,  which  forbids  a 
vote  buyer  or  vote  seller  to  profit  by  his  act. 
whether  made  a  crime  by  statute  or  not,  and 
hence,  in  the  absence  therein  of  an  express  pro- 
vision entitling  them  to  the  beoe&t  thereof,  nei- 
ther could  recover  the  reward  thereunder. — 
Board  of  Com'rs  of  Clinton  County  v.  Davis, 
eo  N.  E.  680.  162  Ind.  60.  64  L.  B.  A.  780. 

[c]  (Sop.  19M) 

Bums'  Rev.  St  1001.  S  2329,  imposes  a 
penalty  for  agreeing,  on  conaideratiou,  to  refrain 
from  voting;  and  section  2330  provides  that  any 
person  having  knowledge  of  a  violation  of  the 
former  section,  and  who  shall  furnish  testimony 
securing  a  conviction,  shall  be  entitled  to  a  speci- 
fied reward.  Held,  that  a  person  who  pays  an- 
other for  a  promise  not  to  vote  cannot  collect 
the  reward. — Board  of  Com'rs  of  Jay  County  T. 
Bliss,  60  N.  B.  1003.  162  Ind.  125. 

Fob  Cases  eboh  Otheb  States. 

See  42  Cent.  Dio.  Reward  {  13. 
See,  also,  34  Cyc  p.  1752. 

III.  _  Pnbllo  offioers. 

[a]     (8np.  1877) 

2  Rev.  St.  1876.  p.  638,  |  110,  and  page 
673,  8  16,  relating  to  special  constables,  provide 
that,  whenever  there  shall  be  no  constable  con- 
venient, the  justice  may  appoint  a  special  con- 
stable to  act  in  a  particular  case,  and  note  the 
appointment  on  the  docket,  "and  shall  direct  pro- 
cess to  him  by  his  name."  Held,  that  where  a 
justice  gave  to  a  private  person,  whom  be  had 
appointed  special  constable,  a  warrant  for  an  ar- 
rest, not  directed  to  such  person  by  name,  it 
conferred  no  authority  on  him  to  make  the  ar- 
rest, and  was  insufficient  to  deprive  him  of  the 
ri^bt  to  a  reward  offered  for  the  arrest  of  the 
person  named  in  the  warrant,  on  the  ground 
that  it  was  his  duty  as  au  officer  to  make  it 
without  any  reward.— Ilayden  t.  Souger.  56  Ind. 
42.  26  Am.  Rep.  1. 

Though  a  public  offer  of  a  reward  for  the 
arrest  of  an  offender  be  made,  a  regular  con- 
stable, in  whose  hands  is  a  warrant  for  the  ar- 
rest of  such  offender,  cannot  recover  such  reward 
for  making  such  arrest,  though  it  be  made  by 
him,  on  the  faith  of  such  reward,  outside  of  bis 
bailiwick.- Id. 

^Vliere,  relying  on  a  public  offer  of  a  reward 
for  the  capture  of  an  offender,  a  private  person, 
supposing  himself  to  be  authorized  by  a  warrant 
deli^-ered  to  him.  makes  such  arrest,  he  is  enti- 
tled to  recover  the  amount  of  sndi  reward  if,  in 
fact,  such  warrant  imposed  on  him  no  du^,  and 
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save  to  bim  do  authority  to  make  such  arrest. 
-Id. 

[b]  (Bbp.  1SST) 
The  marehal  of  a  dty  is  not  required,  ati  a 
part  of  bis  duty  a«  such  officer,  to  leave  the  city, 
and  aid  in  the  detection  and  c<mviction  of  a  mur- 
derer in  another  county:  and  public  policy  does 
not,  therefore,  forbid  that  be  ahoald  contract  for 
and  receive  a  reward  for  such  services. — Bron- 
nenberg  v.  Cobum,  110  Ind.  1^  11  N.  B.  29. 

Fob  Cases  fbom  Otbbb  States, 

See  42  Cent.  Dig.  Rewardf,  SS  14,  15. 
See,  also,  34  Cyc.  pp.  17S3-17o5;  note,  26 
Am.  Bep.  6. 

1 13.  PajTBent. 

Effect  of  jud^ent  in  action  for  award,  we 
JUDOUENT,   I  614. 

FOB  Gases  pioh  Othes  Status, 

See  42  Can.  Dig.  Rewards,  H  17-19. 

SIS.  Aatloaa. 

Construction  and  operation  of  findings  of  court, 

see  Tbial,  404. 
Effect   of  judgment  as   destroying   lien,  see 

Judgment,  S  614. 
Pleading  in  justice  court,  see  Justices  or  the 

Peace,  |  01. 

[a]  (Slip,  mn 

In  an  action  to  recover  on  a  reward  offered 
for  the  return  of  a  stolen  horse,  an  answer  al- 
leging that  at  the  time  plaintiff  restored  the 
horse  he  did  not  know  of  the  offer  of  the  reward 
is  bad.— Dawkins  t.  Sappington.  20  Ind.  199. 

The  first  paragraph  of  a  complaint  alleged 
that  defendant,  having  had  a  horse  stolen  from 
him,  published  a  handbill  offering  a  reward  of 
$50  for  the  return  of  the  horse,  and  that  there- 
upon plaintiff  recovered  and  restored  the  horse. 
The  second  paragraph  alleged  the  larceny  of  the 
horse,  and  that  plaintiff  recovered  him  from  the 
thief  and  returned  bim  to  defendant,  who,  in 
consideration  thereof,  promised  to  pay,  etc.  A 
demurrer  was  sustained  to  the  second  paragraph, 
and  to  the  first  defendant  answered  that  plain- 
tiff, at  the  time  he  recovered  and  restored  the 
horse,  did  not  know  of  the  offer  of  the  reward. 
Held,  that  the  second  paragraph  of  the  complaint 
was  bad  for  want  of  an  averment  that  the  serv- 
ice was  rendered  at  the  request  of  defendant 
-Id. 

[b]  (Sap.  1877) 

One  who  has  arrested  a  fugitive  criminal  in 
reliance  on  the  offer  of  a  reward  by  an  indi- 
vidual need  not  all^e  in  his  complaint  to  recover 
the  reward  that  the  offer  was  made  by  public 
advertisement.— Hayden  t.  Soi^r,  66  Ind.  42, 
26  Am.  Rep.  1. 

[cl    (Snp.  1SS7) 

A  complaint  averring  that  plaintiff  had  per- 
formed certain  services  for  whicb  defendant  bad 
offered  a  reward,  and  that  defendant,  although 
requested  to  pay  the  amount  of  the  reward  to 


plaintiff,  had  refused,  and  still  refuses,  to  pay 
the  same,  Is  good  without  an  express  averment 
that  the  amount  is  due  and  unpaid.— Brounen- 
berg  T.  Cobum,  110  Ind.  168^  11  X.  E.  29. 

[d]     (App.  1891) 

In  an  action  to  recover  a  reward  offered 
"for  the  return  of  a  stolen  horse,"  it  was  proper 
to  refuse  to  submit  to  the  jnry  the  special  inter- 
rogatory: "Did  plaintiff  put  defendant  in  pos- 
session of  the  horse  described  in  the  complaist 
before  the  beginning  of  this  action?"  since  the 
reward  offered  was  for  the  return  of  the  horge, 
and  not  for  the  placing  of  it  In  the  possession  of 
the  owner. — Everman  t.  Hyman,  28  N.  E. 
26  Ind.  App.  165,  84  Am.  St  Rep.  284. 

[«]    (tap-  UM) 

A  complaint  in  an  action  for  a  reward  of- 
fered hy  statute  need  not  allege  that  the  serv- 
ices were  rendered  with  knowledge  of  the  re* 
ward,  or  with  IntentitHi  to  recorer  the  same- 
Board  of  Com'rs  of  Clinton  County  t.  Davis,  69 
N.  E.  080,  102  Ind.  60,  64  L.  B.  A.  TSa 

Fob  Cases  vboic  Othbb  States. 

See  42  Cent.  Dio.  Rewards,  gi  21-24. 
See,  also,  34  Cyc.  pp.  1756-17S9. 

RHETORIC. 

Control  of  rhetorical  usage  in  construluf  ittt- 
utes,  see  Statciks,  |  188. 

RIDICULE. 

Exposing  person  to  ridicule  as  libel,  see  Ijbel 
AND  Slaudbb,  f  16. 

RIGHT  OF  WAY. 

s«*— 

Easehektb. 

Protection  from  surface  water  flowing  from  ad- 
joininir  land.  Watsbs  ahd  Wateb  Com- 
es,  I  ua 

Subject  to  execution.    ExEctrTiON,  f  28. 
luxation  of  railroad  rig^t  of  way,  liability. 
TaXATIOIT,  I  145. 
Mode  of  assessment   Taxation.  |  391. 
Waters  appnrtenant  to  grant  of  right  of  way. 
Watbbs  and  Wateb  Coubses,  j  154. 

Partlealmr  vtehts  of  wmr* 

See— 

Canals,  |  13. 
Dbaxns,  {  45. 

Over  street  railroad  tracks.     Stbeet  Raii.- 

BOADS,  S  85. 
Railroads.    Railboads,  H  61-8a 

Improvement  of  drain  across.  Dbains,  |  1. 
Telegraph  or  telephone  line.   Teleqbaphs  aso 

TEI.BPH0NES.  I  8. 

Turnpike  or  toll  road.  TtrBNPZKES  ASD  Toll 
Roads,  |  IS. 

RINKS. 

See  Municipal  Corpobations,  {  631. 
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Scope-Note. 

[INCLUDES  tumultuous  rtlsturbance  of  the  public  peace  by  a  number  of  persons  mu- 
tually assisting  one  aootber  In  the  execution  of  a  common  purpose  by  tbe  use  of  force; 
nature  and  extent  of  criminal  responsibility  tberefor,  and  grounds  of  defense;  and  prose- 
cution and  punishment  of  such  acts  as  public  ofTenses. 

[EXOIfUDES  disturbance  of  the  peace  by  fighting  In  a  public  place  (see  Affray) ;  as- 
semblages of  persons  for  an  unlawful  purpose  which  Is  not  carried  Into  execution  (see  Un- 
lawful Assembly) ;  and  liabilities  of  counties  or  cities,  etc.,  for  injuries  by  rioters  (see 
Countiet;  MunMpal  Corporatiom).  For  comidete  list  of  matters  exduded,  see  cross-ref- 
erences, post] 

§  1.  Nature  and  elements  of  offenses. 

§  2.  Defenses. 

§  5.  Indictment  or  information. 

§  6.  Evidence. 

I  7.  Trial  and  review. 

Cross-References. 


See— 

Disturbance  of  the  public  peace  by  figbting  in  a 

public  place.  Affrat. 
Exception  of  fire  caused  by  riot  from  terms  of 

insurance  policy.  Insurance,  S  421. 
Former  jeopardy.  Cbiminal  Law,  {  202. 


Jurisdiction  of  justice.  Criminal  Law,  |  00. 
Limitation  of  liability  for  loss  of  or  injury  to 

live  stock  in  course  of  transportatim  cause] 

by  riot.    Cabbibbs,  {  218. 

UNLAWrUI.  ASBEICBLT. 


{  1.   Ifatnre  A&d  alMtemts  of  off«uas. 

[a]  (Sap.  IS41) 

If  three  or  more  persons  do  an  unlawful  act 
of  violence,  as  if  they  violently  and  unlawfully 
burst  open  the  door  of  another  person's  dwelling 
house,  etc.,  the  offenee  is  indictable.— State  t. 
Scagg^  6  Blackf.  37. 

[b]  (Sv».  I6o3> 

Defendants  were  Indicted  for  rioting,  and 
the  evidence  showed  that  they  were  conducting 
a  charivari.  Eeld,  that  the  fact  that  the  wit- 
nesses who  heard  the  noise  were  not  alarmed 
by  it,  and  tliat  defendants  were  good  humored 
at  the  time,  did  not  change  the  nature  of  the 
offense.— Bankus  v.  State,  4  Ind.  114. 

The  making  a  great  noise,  in  tbe  nighttime, 
with  voices  or  a  trumpet,  in  the  vicinity  of  in- 
habitants, if  by  three  or  more  persons  in  con- 
cert, is  by  Bev.  St  1843,  a  riot.— Id. 

Id    {Sap.  1857) 

Where  a  party  at  some  distance  from  a 
fight,  and  after  it  is  ended,  comes  up  immediate- 
ly and  beats  the  same  person,  he  is  not  guilty  of 
a  riot.— Sloan  t.  Sute,  9  Ind.  565. 

[d]  (a«p.l8B8) 

Upon  an  information  against  several,  for  a 
riot,  with  separate  trials,  it  must  appear  that 

two  or  more  of  the  others  charged  joined  with 


the  defendant  In  tbe  riot— Hardebeck  v.  State, 

10  Ind.  459. 

[e]  (Sap.  1866) 

On  an  information  for  a  riot,- an  instmc- 
tion  to  the  jury  that,  if  a  person  at  some  dis- 
tance when  the  riot  takes  place  comes  up  im- 
mediately afterwards  and  does  violence  on  the 
same  object,  he  is  not  guilty  of  a  riot  is  properly 
refused.— Hibbs  t.  State,  24  Ind.  140. 

[f]  (Sap.  1873) 

Under  2  Gav.  &  H.  St  p.  458,  {  4,  where 
tbree  or  more  persons  do  any  act  (lawful  or  un- 
lawful) in  a  violent  and  tumultuous  manner,  it 
is  a  riot.— Kiphart  v.  State,  42  Ind.  278. 

[el    (Sup.  1879) 

Under  a  statute  making  violent  and  tumul- 
tuous conduct  by  three  or  more  persons  a  riot, 
persons  conducting  a  charivari,  or  serenade,  with 
bells,  horns,  tin  pans,  guns,  etc.,  are  guilty  of  a 
riot.— State  v.  Brown,  68  Ind.  95.  35  Am.  Rep. 
210. 

Fob  Cases  fbou  Otheb  States, 
See  42  Cent.  Dig.  lUot,  H 
See,  also,  34  Cyc  pp.  1774-178a 

S  2.  DafauM. 
[a]   (Sap.  1849) 
Act  Cong.  Feb.  12. 1793,  {  3,  provides  that 
when  a  person  held  to  labor  in  any  of  the  Unlt- 
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ed  States,  etc,  iboll  escape  Into  aoy  other  of 
Baid  states,  etc.,  the  owner  is  entitled  to  seize 
such  fugitive  and  take  him  before  any  magis- 
trate, etc.,  and  upon  proof  that  the  person  so 
seized  owes  services  or  labor  to  the  person  claim- 
ing him,  etc^  it  shall  be  the  duty  of  such  magis- 
trate to  give  a  certificate  thereof  to  such  claim- 
ant which  will  be  sufficient  warrant  for  remov- 
ing said  fugitive,  etc.  Held,  that  a  warrant 
signed  by  a  justice  of  the  peace  is  sufficient  for 
the  arrest  of  an  alleged  fugitive  from  labor,  and 
those  acting  under  it  are  not  liable  for  a  riot 
caused  thereby.— Giavei  t.  State,  1  IndL  868, 
Smith,  258. 

FoK  Gabeb  fboh  Otheb  States, 
See  42  Cent.  Diq.  Riot,  {  6. 
See,  also,  34  Cyc.  pp.  1784,  17S5. 

I  5.  btdietaacBt  or  iBfonuttlni. 
M  (Sap.  ISW) 
Where  en  indictment  for  a  riot  alleged  that 
the  defendants  "fought  through  and  with  each 
other,"  it  was  held  that  if  the  words  were  nec- 
essary it  would  be  necessary  to  allege  that  U 
was  done  riotously,  bnt  that  the  words  were  not 
necessary,  and  that  the  omission  of  such  allega- 
tion did  not  vitiate  the  indictment— State  t,  DU- 
lard.  6  Blackt  365,  35  Am.  De&  12a 

P>]    (Snp.  1853) 

An  indictment  for  a  riot  after  describing 
the  time  and  place  of  the  commission  of  the  of- 
fense presented  charged  that  "A.  B.,  O.  D.,  and 
E.  F.  riotously,  routously,  and  onlawfully  gath- 
ered and  assembled  together,  and  then  and  there 
did  riotously,  etc.,  make  a  great  noise,  tumult, 
and  distarlHince,  to  the  terror  of  the  citizens, 
etc.,  contrary,  etc."  Beld,  that  the  words  were 
sufficiently  descriptive  of  a  riot— State  t.  Voe- 
bail,  4  Ind.  5S9. 

[c]  (Sap.  185S) 

If  an  indictment  for  riot  alleges  that  an 
unlawful  act  has  been  committed,  the  words  "in 
terrorem  popuU"  are  not  necessary;  they  being 
required  only  when  the  gist  of  the  offense  con- 
sists in  the  terror  of  the  public  inspired  by  the 
conduct  of  the  parties.— Thayer  v.  State,  11  Ind, 
287. 

In  an  information  for  a  riot,  stating  that 
"three  persons  or  more,  to  wit,"  naming  21, 
"three  persons,"  etc.,  is  surplusage,  and  the 
charge  is  good  against  those  named.~Id. 

[d]  (flap.  1877) 

"Riotous  and  tumaltuous  manner,"  in  an 
affidavit  for  a  riot  is  equivalent  to  the  statutory 
expression,  "violent  manner."— State  v.  Kutter, 
59  Ind.  5T2. 

[e]  (App.  1891) 

An  affidavit  and  information  charging  that 
several  named  persons  did,  "in  a  riotous,  tumul- 
tuous, and  violent  manner,  assemble  themselves 
together,  and  then  and  there,  in  a  riotous,  tumul- 
tuous, and  violent  manner,  having  then  and 
there  the  present  ability  so  to  do,  unlawfully  at- 
tempt to  commit  a  violent  injury  on  the  person 
of  said  affiant,  by  then  and  there  violently  and 


unlawfully  threatmlng  to  beat  cnt,  and  shoot 
said  affiant  contrary  to  the  form,"  etc.,  suffi- 
cientty  ctiarges  the  commission  of  a  riot,  as  de- 
fined by  Bev.  St.  1881,  8  1»81.  providing  that, 
"if  three  or  more  persons  shall  do  an  act  in  a 
violent  and  tumultuous  manner,  they  shall  be 
deemed  guilty  of  a  rioL"— State  t.  Acta,  2  Ind. 
App.  384,  28  N.  K.  570. 

Fob  Cases  fbou  Other  States. 
See  42  C^MT.  Dio.  Riot  85  8-IOL 
See,  also,  34  Cyc.  pp.  1781-1784, 

f  6.  Erldamco. 

Competency  of  witness,  oee  Cbihinai.  Law,  { 

508. 

Res  gests,  aee  Gbzhinai.  Law,  S  ^GH, 

Fob  Cases  fbou  OrnEE  States. 
See  42  Cert.  Dm.  Riot  8  11. 
See,  also,  34  Cyc  pp.  1785,  1786L 

i  7.   Trial  and  rarlew. 

[a]    (Sap.  1835) 

Where  there  is  an  indictment  against  three 
for  a  riot  and  a  verdict  of  guilty  as  to  one 
and  not  guilty  as  to  the  others,  a  judgment 
cannot  be  rendered  on  the  verdict  against  him 
found  guilty;  aliter,  if  the  indictment  had  been 
against  the  defendants  together,  with  others 
whose  names  were  unknown.— Turpin  t.  Stab^ 
4  Blackt  72. 

Fob  Cabbs  fboh  Otbeb  States, 
See  ^  Cent.  Dio.  Riot  I  IZ 
See,  also,  34  Cyc.  p.  1787. 

RIPARIAN  RIGHTS. 

See— 

Xavigablb  Watkbs,  si  39-44. 
Watebb  aud  Watbb  Covbses,  f|  88-50. 

RISKS. 

Sec- 
Assumed  by  servant    Masteb  and  Sbbvan^ 

88  203-228. 
Loss  of  goods  after  aale.    Saij»,  {  160. 
Within  insurance  policy.    Xnsvbakce,  {|  402- 

407,  786-788. 

RIVERS. 

See— 

Collisions  between  vessels.  CoixisiON,  f  104. 
Navigable  Watebs. 

Riparian  rights.   Watebs  and  Wateb  Cocbs- 

es,  §8  38-^. 
Watebs  and  Wateb  Coubses,  H  38-93. 

ROADS. 

See—  ■ 
H 10  H  WATS. 

Municipal  Cobpobations,  S|  646-70S. 

Tbivate  Roads. 

Railroads. 

Street  Railboads. 

tubnpikes  and  toll  roads. 
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Scope'Note. 

[ZNGLUDBS  taking,  with  intent  to  Bteal,  personal  property  in  possesidon  of  anotlier, 
from  hia  person  or  In  bis  presence,  against  bis  will,  by  force  or  by  putting  bim  in  fear, 
and  attempts  and  assaults  with  Intent  to  commit  such  oflTensee;  nature  and  elements  of 
the  crime  of  robbery  and  of  degrees  thereof ;  nature  and  extent  of  criminal  responsibility 
therefor,  and  grounds  of  defense;  and  prosecution  and  pnnlsbment  of  such  acts  as  public 
offenses. 

[EXOLUDE8  larceny  from  the  person,  without  force  or  Intimidation  (see  Larceny ; 
and  making  threats  with  Intent  to  obtain  money  or  other  property  (see  Threatt).  For 
complete  list  of  matters  excluded,  see  cross-referraces,  post] 

Analysts. 

§  5.  Taking  in  general. 
§  6.  Force. 

§  8.  Taking  against  will  of  owner  or  other  in  possession. 
§  13.  Assault  with  intent  to  rob. 
1 14.  Defenses. 

§  16.  Indictment  or  information. 

1 17.   Requisites  and  suflficiency  in  general 

§  19.  Assault  with  intent  to  rob. 

§20.  ■         Issues,  proof,  and  variance. 

1 21.  Evidence. 

§  83.  •  Admissibility. 

§  24.          Weight  and  sufficiency. 

1 25.  Trial. 

I  27.    Instructions. 

1 29.  Appeal  and  error. 

Cross-References. 

See— 

Conspiracy  to  commit.   Conspibact,  8  43. 

Homicide  in  commiseioD  of  or  attempt  to  com- 
mit robbery.   Homicide,  i  18. 

Words  Imputing  crime  of  as  constituting  libel 
or  slander.   Libel  asd  Slahdeb,  {  7. 


I  S.  TaUng  in  c«m«nl. 

[a]  (8np.l8Tl) 

Merely  snatching  a  pocketbook  from  ttie 
owner's  band  is  not  robbery,  but  simple  lar- 
ceny ;  there  heing  neither  violence  nor  patting 
In  fear.— Bonsall  v.  State,  35  Ind.  460. 

FoH  Casks  tbou  Otheb  States, 
See  42  Cent.  Dia.  Kob.  |  5. 
See,  also,  84  Cyc  p.  1788. 

I  6.  Fane. 
M  (Sap.  USD) 
As  the  degree  of  force  in  Uie  taking,  neces- 
saiy  to  constitute  robbery,  is  not  described  in 
the  statnte,  it  is  only  necessary  that  the  taking 
should  be  by  means  of  force;  and  where  sever- 
al combine  to  posh  one  mdely  abont,  and. 


while  his  attention  is  tlias  drawn  away,  take 
bis  money.  It  Is  robbery.— Seymour  T.  State,  15 
lud.  288. 

[b]  (SBP.186B) 

On  the  trial  of  an  indictment  tor  robbery, 
the  evidence  showed  that  the  accused  was 
found  standing  astride  the  body  of  a  man  who 
was  lying  upon  the  ground  drunk  and  nncon* 
scious ;  that  he  bad  taken  from  the  pockets  of 
tiie  drunken  man  a  pocketbook  and  other  prop- 
erty, and  in  doing  so  had  turned  the  pockets 
inside  out.  The  indictment  charged  the  taking 
to  have  been  by  force  and  violence.  Held, 
that  a  snffldent  degree  of  force  to  constitute 
violence  was  an  essential  ingredient  of  the 
crime  as  charged,  and  that  the  facts  only 
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■bowed  lareeay.— BrennoB 
403. 


T.  State,  25  Ind. 


[c]  (BBP.U78) 
Although  the  principle  of  robbeiy  vio* 
lenre,  yet  robber;  may  be  accomplished  bj 
excitiDg  fear  in  the  person  robbed,  which  is, 
in  law,  construotive  violence.  Tbe  violeoce 
must  be  something  more  than  a  sudden  taking 
or  snatching  of  the  property  and  mast  precede 
or  accompany  tbe  taking.  The  fraudulent  and 
felonious  taking  of  property  by  means  of  a  trick 
or  contrivance,  but  without  violence,  does  not 
constitute  robbery.— Shion  v.  State,  64  lod.  13, 
81  Am.  Bep.  110; 

Fob  Casks  ntou  Otheb  States, 
iHbk  42  Cent.  Dig.  Rob.  {  0. 
See,  also,  34  Cyc.  p.  1799;    note,  67  I*  R. 
A.  432. 

I  8.  TaUbk  acalnat  will  of  vwmar  or 
oUiar  Im  poMoulon. 
ta]    (Sap.  1860) 
If  property  be  taken  from  the  person  of 
another  by  violenn  or  putting  in  fear,  against 
the  will  of  such  person,  such  taking  is  rob- 
bery.—Seymour  V.  State,  15  Ind.  288. 

Fob  Cases  nou  Otheb  States, 
See  42  Cent.  Dig.  Bob.  |  & 
See,  also.  34  Cyc  p.  1802. 

i  13.  AsMuIt  witb  intent  to  rob. 

Indictment,  see  post,  |  10. 

[a]    (Svp.  1S61> 
An  indictment  will  Ue  for  aesaalt  and  bat- 
tery with  intent  to  commit  larceny.— Comeille 
V.  State,  16  Ind.  232. 

Fob  Cases  ibom  Ot^b  States. 
See  42  Gent.  Diq.  Rob.  I  12. 
See,  also,  34  Cyc  pp.  1812,  1813. 

{ 14.  Defenses. 

M  (Svp.  ISTll 
Where  the  charge  Is  assault  and  battery 
within  intent  to  rob  of  a  certain  sum  of  money, 
it  is  no  defense  to  show  that  the  party  as- 
saulted had  no  money  in  big  possession  at  the 
time.— Hamilton  v.  Stat^  36  lod.  280,  10  Am. 
Rep.  22. 

KoB  Cases  fbom  Otheb  States. 
See  42  Cent.  Dig.  Rob.  g  14. 
See,  also,  34  Cyc.  p.  1806. 

8  16.  Indletment  or  Imformntten. 

Joinder  of  counts,  see  Ikdicthehi  akd  InFoB- 

vation,  i  128. 
Pleading  matters  not  known  to  grand  Jniy,  see 

Indictment  and  Infobuation,  {  09. 

Fob  Cases  fbom  Other  States, 
See  42  Cent.  Dig.  Rob.  fiS  10-27. 
See.  also.  34  Cyc.  pp.  lS02-lSn.'). 


i  IT.         Beqwisitee  mmi  anAeieney  in 
Cenenl. 

Descriptioo  of  property  in  indictment  for  as- 
sault and  battery  with  intent  to  »b,  see  As- 
sault AND  Battebt,  I  78. 

[a]  (S«».UGi) 

An  indictment  for  robbery  oeed  not  alkfc 
that  tbe  taking  was  against  tlie  will  of  tbe  per- 
son  robbed,  nor  charge  a  carrying  away.— 
Terry  v.  State,  13  Ind.  7a 

"One  pocketbook  of  the  value  of  fifty 
cents,  one  tiank  note  of  the  value  of  ten  dol- 
lars, one  bank  note  of  the  value  of  five  dollars, 
<tte  piece  of  gold  coin  of  American  coinage  of 
the  value  of  five  dollars,"  is  a  sufficient  descrip- 
tion of  the  property  in  an  indictment  for  rob- 
bery.—Id. 

n>1  (Snp.l88S> 
In  an  indictment  for  robbery,  the  descrip- 
tion of  the  property  taken  need  not  be  more 
particular  than  is  required  in  charging  a  lt^ 
ceny.— Brennou  v.  State,  25  Ind.  403. 

[c]     (Snp.  1887) 

An  indictment  for  robbery  alleged  that 
the  accused  on,  etc.,  at,  etc..  "forcibly  and 
feloniously  took  from  the  person  of  A.  by 
violence  and  by  putting  him,  the  said  A,  in 
fear,"  certain  personal  property,  which  wts 
descrilied.  Held,  that  the  indictment  contained 
a  distinct  charge  of  everything  necessary  to 
constitute  tbe  crime  of  robbery  under  tbe  sUt- 
ute.— Anderson  v.  State,  28  Ind.  22. 

m     (Snp.  1876) 

An  indictment  for  robbery,  tbe  property 
alleged  to  have  been  taken  being  bank  notei 
or  bills,  or  United  States  treasury  notes  or 
bills,  which,  in  describing  sudi  notes  or  bills, 
does  not  state  their  denominations  by  the  nse 
of  tbe  word  *'denomi  nation,"  or  eqnivaimt 
words,  Is  bad  on  motion  to  quash. — ^Arnold  t. 
State,  52  Ind.  281,  21  Am.  Rep.  173. 

An  indictment  for  robbery  by  taking  bank 
or  treasury  notes  must  state  the  denominatioiis 
of  such  notes,  as  well  as  their  value.  A  state- 
ment of  the  value  is  not  sufiicient— Id. 

[a]    (Snp.  Utt) 

An  indictment  for  robbery  good  as  to  part 
of  the  property,  where  separate  articles  are 
severally  described,  will  repel  a  motion  in  %t- 
rest.- McQueen  t.  State,  82  Ind.  72. 

m  (Snp.l«»4) 
A  charge  of  larceny  is  always  included  is 
a  charge  of  robbery.  The  indictment,  theie- 
fore,  shoald  contain  all  the  allegatloDs  essential 
in  larceny,  with  the  added  matter  that  makes 
larceny  robbery.— Rains  v.  States  36  N.  E.  532, 
137  Ind.  83. 

[g]    (Sdp.  1»1) 

An  allegation  in  an  indictment  for  rob- 
bery that  the  articles  stolen  were  taken  "vio- 
lently" is  equivalent  to  an  allegation  that  tfaej 
were  taken  "by  violence."  as  such  words  nrr 
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used  in  the  statutory  defioition  of  the  crime.— 
Craig  T.  State,  62  N.  B.  5.  157  Ind.  574. 

An  allegation  of  an  assault  made  by  de- 
fendant on  the  prosecuting  witness  is  unnec- 
essaiy  in  an  indictment  for  robberjr. — Id. 

An  allegation  that  defendant  bad  tbe  pres- 
ent abilitr  to  commit  a  violeat  Injury  on  tbe 
person  of  tbe  prosecuting  witness  is  not  neces- 
sary to  tbe  snfflciency  of  an  indictment  for  rob- 
bery^Id. 

Fob  Cases  fbou  Othrb  States, 

See  42  Cent.  Dig.  Rob.  fiS  16-23,  26. 
See,  also,  34  Cyc*  pp.  1802-1805.  ■ 

f  19.  —  Aaaamlt  wltk  Imtoat  to  rob. 

M  (Sap.  1861) 
An  indictment  for  assault  and  battery 
vith  intent  to  commit  larceny  cbarged  tbat  de- 
fendant "in  and  upon  one  A.,"  etc^  "nnlawful- 
ly,  felonious^,  and  malidontily  did  m^e  an 
assault,  and  did  nnlavfully,"  etc.,  "touch, 
strike,  and  wound  said  A.,  with  felonions  in- 
tent tbe  moneys  of  said  A.  from  tbe  person  of 
said  A.  then  and  there  feloniously  and  unlaw- 
fully to  steal,  take  and  carry  away,"  etc. 
Beld  a  good  indictment,  though  not  strictly 
porsning  tbe  language  of  tbe  statute.— Cornell- 
le  T.  State.  16  Ind.  232. 

[b]  <S«p.  1S7S) 
An  indictrnt-nt  cbaigfng  that  the  defend- 
ants on,  etci,  at,  etc.,  "in  a  rude,  iasolent  and 
angry  manner  did  unlawfully  touch  one  J.  M.. 
with  intent  forcibly  and  feloniously  by  violence 
and  putting  hiio  in  fear,  to  take  from  his  per- 
son the  goods  nnd  chattels  of  him,  the  said 
J.  M.,"  etc.,  sets  forth  with  sufflcient  certain- 
ty an  assault  and  battery  with  intent  to  com- 
mit robbenF.— Bnntln  t.  State.  68  Ind.  3& 

An  indictment  for  assault  with  Intent  to 
commit  robbery  need  not  describe  nor  give  the 
Talue  of  the  property  sought  to  be  taken. — Id. 

An  indictment  for  assault  and  battery 
with  intent  to  commit  robbery,  which  alleges 
an  intent  to  take  goods  and  chattels,  is  suffi- 
cient without  a  more  particular  description  of 
them.— Id. 

[e]  (SOP.U80) 
An  indictmeat  which  charges  an  assault 
and  lottery  with  intent  to  rob  need  not  de- 
scribe the  particular  property  which  tbe  defend- 
ant intended  to  take.— IMckinson  t.  State,  70 
Ind.  247. 

Fob  Casks  fbou  Otheb  States, 
See  42  Cert.  Dia.  Rob.  !  25. 
See,  also,  34  Cyc  pp.  1812,  1813. 

{  XO,  —  IssvM,  proof,  and  rartanM. 

M  (Svp.l»l) 
Failun  to  prove  an  allegation  of  an  in- 
dictment for  robbery,  that  the  money  taken  was 
"lawful  money  of  tbe  United  States,"  was  a 
variance,  notwitbstandii^  tbat  Rev.  St.  1881, 
§  17.T0,  provides  that  it  is  sufficient  to  describe 


money,  etc.,  "as  money,**  and  tbat  "such  alle- 
gation" shall  be  sustained  by  proof  of  any 
amount  of  coin  or  notes,  etc.,  "although  the 
particular  species  of  coin,  •  •  •  or  the  par- 
ticular nature  of  such  note,  bill,  or  currency, 
be  not  proved,"— I^lor  v.  State,  180  Ind.  66, 
29  N.  E.  415. 

Fob  Cases  fboh  Otheb  States, 

See  42  Cent.  Dig.  Rob.  f  27;  27  Cent. 

Dig.  Ind.  &  Inf.  |  560. 
See,  also,  34  Cyc  pp.  1805,  1813. 

I  81.  Erldmw. 

Fob  Gases  fbom  Otheb  States. 

See  42  Cert.  J>ia.  Rob.  H  28-36. 

See.  also,  34  Cyc,  pp.  1806-1810,  1813; 
note,  101  Am.  St  Rep.  481. 

8  23.  •»  AdmladblUtr. 

[a]  (Sap.  1890) 

On  a  trial  for  robbery,  tbe  accused  cannot 
show  tbe  character  for  honesty  of  one  jointly 
indicted  with  him,  but  not  on  trial. — Walls  t. 
State,  125  Ind.  400.  25  N.  E.  457. 

[b]  (Sup.  1B97) 

Evidence  that  defendant  is  possessed  of 
property  is  not  admissible  in  defense  to  a  pros- 
ecution for  robbery,  for  the  purpose  of  flaw- 
ing absence  of  motive.— Reynolds  t.  State,  147 
Ind.  3,  46  N.  E.  31. 

tc]    <8vp.  190S) 

On  a  trial  for  assault  with  intent  to  rob, 
evidence  that  there  was  on  the  night  of  tbe  as- 
sault and  had  been  for  a  long  time  prior  there- 
to $200  to  $300  in  money  in  the  bouse  of  ac- 
cused was  incompetent  to  rebut  the  inference 
that  accused  attempted  to  rob  one  of  his  mon- 
ey.-Craig  v.  State,  171  Ind.  317,  86  N.  E.  397. 

Fob  Cases  fbou  Other  States, 
See  42  Ceitt.  Dio.  Rob.  §|  2!>-31. 
See,  also,  84  Cyc.  pp.  1806-1.S0& 

§  24.           Weicht  and  •nBoioney. , 

[a]  (Snp.  1861) 
Evidence  tbat  one  charged  with  assault 
and  battery  with  intent  to  commit  larceny  put 
his  band  or  fingers  Into  the  pocket  of  another 
with  evident  intent  to  steal  bis  pocketbook, 
which  was  frustrated  by  discovery  and  seizure 
of  the  defendant  by  the  prosecutor,  is  sufficient 
evidence  to  uphold  a  conviction.— Gomeille  T. 
State,  16  Ind.  232. 

Eb]  tSap.l8»l) 
On  a  trial  for  robbery,  tbe  evidence  show- 
ed that  the  prosecuting  wituess,  with  a  $10 
bit!  in  his  pocket,  white  going  through  an  alley 
to  the  rear  door  of  a  saloon,  was  accosted  by 
defendant,  a  stranger,  who,  after  requesting 
the  witness  to  attend  a  dance,  and  to  "set  'em 
up."  bit  him  in  the  face  with  a  brick,  knock- 
ing him  down,  and  rendering  him  unconscious; 
that  on  regaining  consciousness  he  got  np,  and 
went  into  the  street,  where,  finding  an  ac- 
quaintance, he  went  back  with  him  to  the  at- 
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lej,  wben  he  found  defendant,  whom,  after  a 
time,  he  accused  of  being  hU  agsailant.  The 
witnesa  vent  to  the  mayor't  office,  and  then 
back  to  the  saloon,  where  hie  wounds  were 
dressed,  at  which  time  he  discovered  that  hia 
pocket  was  cut,  and  bis  money  missing.  Held 
that,  while  the  evidence  was  weak  in  some 
particulars,  the  court,  on  appeal,  would  not 
disturb  the  judgment  of  conviction. — McCarty 
T.  State,  m  Ind.  223,  26  N.  E.  665. 

[e]    (8«p.  UDl) 
Evidence  in  a  prosecution  for  assault  with 
intent  to  commit  robbery  hrld  sufficient  to  sus- 
tain convIctioD.— Lee  t.  State,  60  N.  E.  299, 
156  Ind.  Ml. 

[d]    (8np.  1908) 
On  a  trial  for  assault  and  battery  with 
intent  to  rob,  evidence  held  to  identify  accuaed 
as  the  person  who  committed  the  ofFense.— 
Craig  V.  State,  171  Ind.  317,  86  N.  E.  397. 

Fob  Cases  fbom  OrnES  States, 

See  42  Cent.  Dm.  Rob.  S9  32-36. 
See.  aJso,  34  Gyc.  pp.  1808-lSlO. 

125.  Trial. 

VoB  Cases  fbov  Otheb  States, 

Sr  42  Cbxt.  Dta.  Rob.  H  87-41. 
6ee,  also.  34  Cyc  pp.  1810-1812. 

{  27.  ^—  Inatrnotlona. 

Instructions  invading   province  of  jury,  see 

CRIMINAL  I*AW,  §S  763,  764. 
Modification  of  requested  instruction,  see  Cbuc- 

INAL  Law,  %  S34. 

[Kl    (Sap.  IftOO) 

On  a  trial  for  robbery,  an  instruction  that, 
if  the  jury  had  a  reasonable  doubt  of  defend- 
ant's guitt,  it  was  their  duty  to  acquit,  taken 
in  connection  with  another  instruction  that 
the  crime  of  robbery  included  that  of  petit 
larceny  did  not  require  the  jury  to  acquit  of 
both  crimes.— Duffy  r.  State.  06  N.  E.  209,  154 
Ind.  250. 

Fob  Cases  fbom  Otueb  States^ 
See  42  Cent.  Dig.  Rob.  §{  38-40. 
See,  also,  34  Gyc  p.  1810. 

{29.  Appeal  and  error. 

Conclusiveness  on  appeal  of  verdict,  see  Cbim- 

INAL  Law,  {  1150. 
Necessity  of  objecting  to  variance  in  trial  court, 

see  Cbiminal  Law,  |  1032. 

Fob  Cases  fbou  Otdkb  States, 
See  42  Cent.  Dig.  Rob.  |  42. 
See,  also,  84  Cyc  p.  1812. 


ROCKPORT. 

Power  to  construct  wharf,  see  Municipal  Cor- 

POBATIOKS,  !  274. 


ROLL 

See— 

Assessment  roIL    Taxatioh.  H  411-446. 
Judgment  rolL   JuoGMEirr,  H  277-283. 

ROLLING  STOCK. 

See— 

Railroads,  liability  to  taxation.    Taxatio:«,  | 
146. 

Place  of  taxation.    Taxatioh,  |  2SG. 

.  ROMAN  CATHOLICS. 

Privilege  of  burial  as  conferrit^  interest  la 
cemetery  lot.  Me  Ckwetebibs,  |  15. 

ROULETTE  WHEEL 

See  OASavG,  |  88w 

ROUND  TRIP  TICKETS. 

See  Gabbiebs,  1  264^ 

ROUTE. 

TransporUtim  of  passengers  by  earner,  set 
Gabbiebs,  |  264. 

ROYALTIES. 

Mines  and  M ihxbals,  H  70,  79l 
Patents,  ff  217-21% 

RULE  DAYS. 

See  Plbadino,  t  83. 

RULE  IN  SHELLEY'S  CASE. 

See— 

Deeds,  {  12& 
Wills.  |  608. 

RULE  NISI. 

See- 
Compelling  payment  of  judgment  for  stock  kill* 

ed.   Railboads,  |  450. 
Enforcement  (A  payment  of  tazea.  Tazatios, 

I  601. 

RULES. 

See- 
Corporations  or  aasocIationB— 

buildino  and  loan  assoouhons,  |  5. 
Cabbibbs,  is  248,  267,  334.  388l 
Railboads,  SI  276,  283. 
Religious  Socibtieb,  {  5. 
Government  of  schools.   Schools  and  School 

I>i8TBicts,  H  170-172. 
Innkeepers.    Innkkefebs,  |  11. 
Inanrer,  construction  as  part  ot  policy.  Iii- 

BUBANCE.  {  152. 
Judicial  notice  of  admiaiatrative  roles  and  reg- 
ulations.  Evidence,  S  47. 
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Hatter  goTerniDg  work  of  serraat  MabTKE 
AND  Sebvant,  {§  140-146. 
Disobedience  bj  servant  as  cootribatory  neg- 

ligence.   Habteb  and  Servant,  S  243. 
Disobedience  by  servant  as  gronnd  for  dis- 
charge of.   Master  and  Servant,  g  30. 
Manicipalconndl.   Municipal  Corporations, 
K  92,  106. 

Reformatoriea   as  to  admission  of  offenders. 

Reformatories,  |  6. 
Statutory  constraction.   Statutes,  SS  174-234. 

RULES  OF  COURT. 

See— 

Admission  to  practice  law.    Attobhit  and 

Client,  {  2. 

Courts,  H  78-85. 

Jndicial  notice.   Evidence,  (  42. 

Method  of  tailing  and  saving  exceptions  to  in- 
structions.   Trial,  S  275. 

Orders.   Motions,  {{  56,  59. 

Part  of  record  on  appeal.  Appeal  and  Er- 
XOK,  I  516. 

Review  of  discretion.  Appeal  and  Error,  $ 
942. 

Submission  to  arbitration  as  role  of  conrt  Ar- 
bitration AND  Award,  |  13. 
Written  instructionB.  Trial,  {  224. 

RULES  OF  PROPERTY. 

Stare  decisis,  see  Courts,  {  93. 

RULE  TO  EXCLUDE  WITNESSES. 

See— 

CsDiiNAL  Law,  f  665. 
Tbial,  I  41. 

RULE  TO  PLEAD. 

See  Pleading,  |  83. 

RUMOR. 

Formation  of  opinion  from  ramor  as  affecting 
competency  of  juror,  see  Jtntr,  |  100. 

RUNNING  ACCOUNT. 

limitation  of  actions,  Bee  LniiTATiOH  or  Ac- 

TIOHS,  S  54. 

RUNNING  AT  LARGE. 

See— 

Anihals,  II  47-05. 

Liability  of  railroad  company  for  killing  stock 
running  at  large.   Railboads,  |  424. 

RUNNING  WITH  THE  LAND. 

See  Covenants,  ||  53-84. 


RURAL  UNO. 

Ity,  see  Mum* 

SABBATH. 


Annexation  to  city,  see  Municipal  Cobpoba- 
noHB,  I  29. 


See  Sunday. 


SAFETY  DEVICES. 

Power  of  city  to  regulate  construction  of  pas- 
senger elevators,  see  HuhicifaIi  Gobpoba- 
tioks.  I  601. 

SAURY. 

See- 
Agents.    Principal  and  Agent,  S|  81-00. 

ATIOBNET  GeNBBAL,  |  3. 

CORONEBS,  I  7. 

Corporate  officers  and  agents.  CoBPOBATions, 

§  308. 

County  boards.   Counties,  |  46. 

County  officers  and  agents.    Counties.  {  70. 

Legislative  control.    Counties,  |  24. 
Health  officers  and  boards.   Health,  |f  6,  7. 
Highway  officers.    Hiouwats,  S  94. 
Insurance  agents.    Insurance,  {  84. 
Judges.  |  22. 

Municipal  agents  or  employ^  Municipal 
Cobporationb.  I  220. 
Officers.     Municipal  Cobpobations,  H 
161-165. 

Police  marshals.  Municipal  Cobpobations, 
I  183. 

Poor-law  officers.    Paupers,  |  6. 
Prosecuting  attorneys.    District  and  Pbosk- 

cutjng  Attorneys,  iS  4,  5. 
Public  officers.    Officers,  fl  QS-KKl. 

REQI8TEBS  OF  DEEDS,  |  3. 

School  officers.  ScuooLs  AiTD  School  Dis- 
tricts. 11  48,  54. 

Shbbiffs  and  Constables,  |  70. 

Special  or  local  laws  regulating  salaries  of  pub- 
lic officers   Statutes.  S  102. 

State  officers,  agents,  and  employ^.  States,  gj 
66-03. 

Subjects  and  titles  of  acts  regulating  salaries 
of  public  officers.   Statutes,  S  125. 

Supplementary  proceedings  to  reach  salaries  of 
public  officers  or  employ^  EXBCunOR,  | 
368. 

Tax  assessors.    Taxation,  |  316. 

Collectors.   Taxation,  i  549. 
Teachers.    Schools  and  School  Dnisicra, 

H  143-145. 
Town  officers.  Townb,  {  29. 

SALE  OF  OFFICE. 

State  printer,  see  States,  {  69; 


SALE  OR  RETURN. 

Contracts  for,  see  Sales,  fi  168^. 
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Scope'Note. 

[INCLUDES  transfen  of  ownenbip  of  peraoral  property,  absolate  or  conditional,  fof 
a  price  In  money  or  Mb  eQutvalent ;  cootractB  for  such  transfers,  express  or  Implied,  ex- 
ecutory or  execnted ;  BUlt  of  sale  and  otber  instruments  In  writing  conv^ng  absolute  ti- 
tle to  goods  not  glTCn  as  security  merely ;  rights  and  liabilities  of  parties  to  sudi  trans- 
fers, contracts,  or  Instnunents  In  general ;  and  remedies  relating  thereto. 

[EXCLUDES  sales  of  real  property  (see  Vendor  and  Purchaner) ;  transfers  by  way  of 
barter  or  excliaiixe  (see  Exchange  of  Property) ;  bills  of  sale  as  securities  for  payment  of 
debts  (see  Chattel  ilortgoffet) ;  transfers  of  rU^ts  in  action  (see  A$»igntnents) ;  sales  by  or 
to  particular  classes  of  persons  (see  Infants;  Insane  Persont;  and  other  specific  lieadBt. 
or  persons  In  representative  or  fiduciary  relations  (see  Ouardian  and  Ward;  Bxecutm 
and  Admintttratorg ;  Principal  and  Agent;  Brokers;  Factors;  Trusts;  and  otber  Bpe- 
ciflc  heads) ;  sales  of  particular  species  of  property  (see  Shipping;  Good  Will;  Patentt; 
and  otber  specific  heads);  regulations  of  sales  of  particular  articles  (see  Food;  Intorica- 
ting  Liquors;  Poison*;  Druggists;  Weapons;  Explosives;  and  other  specific  heads); 
sales  In  execution  of  powers  in  general  (see  Powers) ;  raforcement,  by  sale,  of  mortgages 
(see  Chattel  Mortgages)  and  pledges  (see  Pledges) ;  sales  by  assignees  for  benefit  of  cred- 
itors, receiTers,  etc.  (see  Assignment*  for  Benefit  of  Creditors;  Receivers)',  sales  under 
Judgments,  decrees,  and  orders  of  courts  (see  Judiciai  Sales) ;  and  under  Judicial  iwocess 
(see  Attachment;  Execution;  Bherifs  and  Constables);  sales  for  taxes  (See  Taxation); 
and  requirements  of  statute  of  frauds  (see  Frauds,  Statute  of)*  For  conqilete  list  of  mat- 
ters excluded,  see  cross-references,  post.] 

Analysis. 

I.  Requisites  and  Validity  of  Contract 

§  1.  Nature  and  essentials  of  contract  for  sale  of  personal  prop- 
erty in  general. 

3.  Sale  distinguished  from  other  transa<^ons. 

4.    Bailment  in  general. 

5.           Lease  or  contract  of  hiring. 

§  7.    Agency  in  general. 

§  9.  Personal  property  which  may  be  subject  of  sale. 

1 11.           Existence  and  condition. 

§  14.  After-acquired  property. 

§15.  Parties. 

1 17.          Participation  in  and  relation  to  transaction. 

§  18.  Consideration. 

§  21.           Want  or  failure  of  consideration. 

§  22.  Offer  to  sell,  and  acceptance  thereof. 
§  23.  Offer  to  buy  or  order  for  goods,  and  acceptance  thereof. 
§24.  Option  to  buy,  and  exercise  thereof. 
§  25.  Option  to  sell,  and  exercise  thereof. 
I  27.  Written  contracts  in  general. 

§  29.  Execution. 

§  34.  Constructive  or  quasi  contracts. 
§  35.  Validity  of  assent  in  general. 
§36.  Mistake. 

§  37.  Misrepresentation  and  fraud  by  seller. 

38.    In  general. 

40.   Quality  or  value. 

§  41.           Application  of  doctrine  of  caveat  emptor. 

43.  Misrepresentation  and  fraud  by  buyer. 
43.    In  general. 
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I.  Requisites  and  Validity  of  Contract — Continued. 
§  44.  Intent  not  to  pay. 

§  45.           Insolvency  or  inability  to  pay,  and  concealment  thereof. 

§  46.    Representations  as  to  financial  condition  in  general. 

1 47.           Statements  to  and  reports  by  mercantile  agencies, 

§48.  Illegality. 

§  49.  Partial  invalidity. 

§  50.  Estoppel  or  waiver  as  to  defects  or  objections. 

1 51.  Ratification  of  voidable  contract. 

§  52,  Evidence. 

§  53.  Questions  for  jury. 

II.  Construction  of  Contract. 

8  59.  Construing  instruments  together. 
§  61.  Executory  or  executed  contracts. 
§  62.  Entire  or  severable  contracts. 
§  65.  Dependent  or  independent  stipulations. 
§67.  Subject-matter. 

§  68.           Description  in  general. 

§  69,          Specific  articles  or  goods. 

§  71.  Quantity^  and  ascertainment  thereof. 

§  73.   Quality  or  value,  and  determination  thereof. 

§  74.  Price,  expenses,  and  costs  of  transportation. 
§76.    Market  price. 

§  77.           Ascertainment  under  provisions  of  contract 

§  79.  Place  of  delivery. 

§  80.  Place  of  payment. 

§  81.  Time  of  delivery. 

I  82.  Time  of  payment  and  terms  of  credit 

§  85.  Conditions  and  provisos. 

I  86.  Assignment  of  contract. 

§  87.  Evidence  to  aid  construction. 

§  88.  Questions  for  jury. 

III.  Modification  or  Rescission  of  Contract. 

(A)  By  Agreement  of  Parties. 

§  89.  Modification  by  subsequent  agreement. 

§  90.  Merger  in  subsequent  contract 

§  91.  Option  to  rescind. 

§  92.  Agreement  to  rescind. 

§  93.  Abandonment  of  rights. 

§  94.  Operation  and  effect 

(B)  Rescission  by  Seli^er. 

§95.  Right  to  rescind. 

§  97.           Invalidity  of  contract 

§98.           Breach  of  contract  or  condition  in  general 

1 99.  — —  Nonpayment  of  price. 
§  101.  Estoppel  or  waiver. 
§  108.  Conditions  precedent. 

1 104.  Restoration  of  consideration. 

§  108.  Acts  constituting  rescission. 

(C)  Rescission  bv  Buyer. 

§  112.  Right  to  rescind. 

1 114.    Invalidity  of  contract. 

§  116.           Breach  of  contract  or  condition  in  general. 

117.           Failure  to  deliver. 

120.           Breach  of  warranty. 

122.  Conditions  precedent. 

124.  Restoration  of  goods. 

128.  Acts  constituting  rescission. 
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IIL  Modification  or  Rescission  ot  Contract — Gmtinued. 

(C)  Rescission  by  Buyer — Continued. 
§  129.  Partial  rescission. 
§  130.  Actions  for  rescission. 

IV.  Performance  of  Contract. 

(A)  Title  and  Possession  of  Seller. 

§  136.  Adverse  claims  to  property. 

(B)  Bills  of  Sale. 

(C)  Delivery  and  Acceptance  of  Goods. 

§  150.  Obligation  to  deliver  in  general, 

§  153.  Tender  or  offer  by  seller. 
§  165.  Acts  constituting  delivery. 
156.           In  general. 

160.   Access  of  and  removal  by  buyer. 

§  161.  Delivery  to  or  through  carrier  or  other  inter- 

.  mediary. 

1 162.          Symbolical  or  constructive  delivery. 

1 163.  Delivery  of  installments. 

i  164.  Quantity  delivered,  and  effect  of  excess  or  deficiency. 
1 165.  Quality,  fitness,  and  condition  of  goods. 
§  166.    In  general. 

167.   •  Application  of  doctrine  caveat  emptor. 

168.  Inspection  and  approval  in  general. 
§  1681/2-  Sale  on  trial  or  approval,  and  contracts  for  sale  or  return. 

171.  Excuses  for  default  or  delay  in  delivery. 

173.  Prevention  by  acts  of  buyer. 

175.    Refusal  of  buyer  to  receive. 

§  176.  Estoppel  or  waiver  in  general. 
§  177.  Obligation  to  accept  in  general. 
§  178.  Acts  constituting  acceptance. 
§  179.  Effect  of  acceptance. 
§  180.  Partial  deliveiy  and  acceptance. 
§  181.  Evidence. 
§  182.  Questions  for  jury. 

(D)  Payment  of  Price. 

185.  Tender. 

186.  Payment  in  full. 
§  189.  Mode  and  sufficiency  of  payment. 

190.  In  general. 

191.  Notes  or  other  obligations,  and  payment  thereof, 

§  194.  Effect  of  default  or  delay. 
§  196.  Waiver  of  default  or  delay. 

V.  Operation  and  Effect. 

(A)  Transfer  op  Title  A'fe  Between  Parties. 
§  197.  Executoiy  contracts  in  general. 
§  198.  Specific  articles  or  goods. 

1 200.  Acts  to  be  done  before  passage  of  title  in  general. 

201,          Delivery  and  acceptance. 

202.    Payment  of  price. 

§  203.    Sale  on  credit. 

§206.           Consignment  for  sale. 

§  207.  Goods  or  articles  not  ascertained. 
§  208.           In  general. 

213.    Appropriation  by  buyer. 

214.  Articles  or  goods  to  be  produced  or  manufactured. 
§  215.  Bill  of  sale  or  other  instrument  of  conveyance. 

§  218.  Reconveyance  by  buyer  to  seller. 
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V.  operation  and  Effect — Continued. 

(B)  Rights  and  Liabilities  op  Seller  as  to  Third  Persons. 
§  219.  Title  and  rights  in  general. 
§  221.  Purchasers  from  buyer. 

224.  Conversion  of  or  injuries  to  property. 

225.  Actions  between  seller  and  third  persons. 

(C)  Rights  and  Liabilities  of  Buyer  as  to  Third  Persons. 
§  226.  Title  and  rights  in  general, 
§  228.  Subsequent  purchasers  from  seller. 

230.  Creditors  of  seller. 
233.  Actions  between  buyer  and  third  persons. 

(D)  Bona  Fide  Purchasers. 
§  234.  Nature  and  grounds  of  protection  in  general. 
§235.  Notice. 
§236.  Consideration. 
§  239.  Pre-existing  debt 

VI.  Warranties. 

§  247.  Warranty  distinguished  from  other  grounds  of  liability. 

§  248.           In  general. 

§  249.           Stipulations  part  of  contract  of  sale. 

§  251.          Misrepresentation  or  fraud. 

§  255.  Parties. 
§  256.  Consideration. 
§  257.  ■  In  general. 

§  258.    Warranty  subsequent  to  contract  of  sale. 

I  259.  Making  and  requisites  of  express  warranty. 
I  260.          In  general. 

I  261.    Statements  constituting  warranty. 

I  262.    Reliance  by  buyer  on  statements. 

§  263.  Implied  warranty  of  title. 
§  264.  Implied  warranty  of  identity  or  genuineness. 
§  265.  Implied  warranty  of  quality,  fitness,  or  condition. 
I  266.           In  general. 

§267.  — —  Exclusion  by  contract  or  express  warrant/  or  refusal 
to  warrant. 

§  268.           Knowledge  by  party  of  defects. 

§  269.           Application  of  doctrine  of  caveat  emptor. 

§270.    Inspection  by  buyer. 

§  271.    Sale  by  sample. 

§  273.    Fitness  for  purpose  intended. 

§  275.  Implied  warranty  of  quantity. 
§  276.  Construction  and  operation. 

§  279.          Subject-matter  and  scope. 

281.  Breach. 

284.           Warranty  of  quality,  fitness,  or  condition. 

285.  Notice  to  seller  of  defects. 
§  286.  Opportunity  to  seller  to  remedy  defects. 
§  287.  Return  of  goods. 

§  288.  Waiver  of  breach. 
VII.  Remedies  of  Seller. 

(A)  Stoppage  in  Transitu. 

§  293.  Persons  as  against  whom  right  may  be  exercised. 
§  294.    In  general. 

296.  Duration  and  termination  of  transit. 

297.  Waiver  or  loss  of  right. 

(B)  Lien. 

§  305.  Lien  arising  from  possession  of  seller. 
308.  Priorities. 

313.  Waiver,  loss,  or  discharge. 
§  315.  Enforcement. 
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VII.  Remedes  of  Seller — Continued. 

(C)  Recovery  of  Goods  Delivered  or  Proceeds  ThebsoP. 

§  316.  Right  to  reclaim  goods  in  general. 
§  319.  Conditions  precedent  to  actioxL 
§333.  Pleading. 
§  325.  Trial. 

§  328.    Instructions. 

§  321).   Verdict  and  findings. 

§  330.  Judgment  and  execution. 

(D)  Resale. 

§  333.  Right  to  resell. 
§333.  Notice. 

§  339.  Recovery  of  difference  in  price  or  between  price  and 

market  value. 

(E)  Actions  for  Price  or  Value. 

§  340.  Nature  and  iorm. 
§  341.  Right  of  action. 

§§  343, 344.    Price  or  value. 

§  34.5.  Conditions  precedent. 
§346.  Defenses. 

§  347.    In  general. 

§  348.    Set-ofT  and  counterclaim. 

§  349.  Jurisdiction  and  venue. 
§  350.  Time  to  sue  and  limitations. 
§351.  Parties. 
§  352.  Pleading. 

§  353.           Declaration,  complaint,  or  petition. 

§  354.           Plea  or  answer,  and  subsequent  pleadings. 

§  355.  Issues,  proof,  and  variance. 

§356.  Evidence. 

§  358.    Admissibility. 

§  359.           Weight  and  sufficiency. 

§  361.  Trial. 

§  364.    Instructions. 

§  365.           Verdict  and  findings. 

§  366.  Judgment  and  execution. 

(F)  Actions  for  D.\m.\ges. 

§  369.  Nature  and  form. 
§  370.  Right  of  action. 
§  371.  Conditions  precedent. 
§372.  Defenses. 

§  374.  Time  to  sue  and  limitations. 
§376.  Pleading. 

§  377.  Declaration,  complaint,  or  petition. 

§  378.  Plea  or  answer,  and  subsequent  pleadings. 

§  379.           Issues,  proof,  and  variance. 

§384.  Damages. 
§  385.  Trial. 

§  388.    Instructions. 

VIII.  Remedies  of  Buyer. 

(A)  Recovery  of  Price. 

§  390.  Nature  and  form  of  remedy. 
§  391.  Right  of  action. 
§  392.  Conditions  precedent 
§396.  Pleading. 

(B)  Recovery  of  Goods. 

§  399.  Nature  and  form  of  remedy, 

§  400.  Right  of  action. 

§  401.  Conditions  precedent. 
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VIII.  Remedies  of  Buyer — Continued. 

(B)  Recovery  op  Goods — Continued. 
403,  Defenses. 
403.  Proceedings. 

(C)  Actions  for  Breach  of  Contract. 
§  405.  Right  of  action. 
§  406.  Conditions  precedent. 
§  4i0.  Pleading.  " 

§  411.           Declaration,  complaint,  or  petition. 

§  41S.           Plea  or  answer,  and  subsequent  pleadings. 

§  413.          Issues,  proof,  and  variance. 

§414.  Evidence. 

416.  Admissibility. 

417.   Weight  and  sufHciency. 

§  418.  Damages. 
§  419.  Trial. 

422.           Verdict  and  findings. 

423.  Judgment  and  execution. 

(D)  Actions  and  Counterclaims  for  Breach  op  Warranty. 

426.  Provisions  of  contract  as  to  remedy. 

427.  Right  of  action. 

428.  Right  to  defend,  recoup,  set  off,  or  counterclaim  in  action 
for  price. 

§  429.  Conditions  precedent. 
§433.  Pleading. 

434.  Allegations  of  breach  as  cause  of  action. 

435.  Allegations  of  breach  as  grounds  of  defense,  recoup- 
ment, set-off,  or  counterclaim. 

§  437.  Issues,  proof,  and  variance. 

§438.  Evidence. 

§  440.    Admissibility. 

§  441.  Weight  and  sufficient, 

§  442.  Damages. 
§  443.  Trial. 

445.    Questions  for  jury. 

446.    Instructions. 

§  447.           Verdict  and  findings. 

IX.  Conditional  Sales. 

§  450.  Nature  of  sales  on  condition. 
453.  Conditional  sales  distinguished  from  other  transactions. 
459.  Contracts  creating  conditions  on  transfer  of  title  in  gen- 
eral. 

§  460.  Necessity  of  writing. 
§  464.  Validity  of  conditions. 

§  466.  Construction  and  operation  of  conditions  as  between 
parties. 

468.    Conditions  precedent  in  general. 

469.    Payment  of  price. 

471.  Operation  and  effect  of  conditions  as  to  third  persons. 

472.           In  general. 

473.   Bona  fide  purchasers  from  buyer. 

§  474.           Creditors  of  buyer. 

§  475.  Effect  of  assignment  of  contract. 
§  476.  Performance  or  breach  of  conditions. 
§  477.  Waiver  of  condition  or  of  forfeiture  for  breach. 
§  478.  Remedies  of  seller. 

§  479.    In  general. 

§  480.           Against  third  persons. 

481.  Remedies  of  buyer. 
483.  Remedies  of  creditors. 
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CrosS'References, 


Absolute  bill  of  nle  u  mortfige.  Chattel 

MORTGAaEB,    I  34. 
CombinatioDB  to  cootrol.    Mo?!OPOi.ies,  |  17. 
CoDclusiveoen,  as  against  buyer,  of  judgment 

against  seller.   Judgment,  |  682. 
Constitutional  fuarant;  of  right  to  acquire  and 

dispose  of  property.    CoNSTiruTiOHAi.  Law, 

187. 

Constituting  preferences  by  debtor.  Baiik- 
BDPTCT.   H  158-166. 

Contracts  of  novation.    Novation.  |  1. 

Declarations  by  seller  as  evidence  against  buy- 
er and  subsequent  purchasers.  Evideitce,  | 
231. 

Disturbance  of  religious  worship  by  sales  with- 
in prohibited  limits.   Dibtubbance  or  Puu- 

UC  ASSEUBLAGE,  |  1. 

Exchange  of  rBOPEBTT,  %%  9-14. 

Execution  on  iDterests  under  contracts  of  sale. 

Execution,  %  42. 
Exempt  property.    Exeuptions,  S  81. 
Exercise  of  power  of  sale  in  mortgage. 
Chattel  Mobtoages.  |§  207-207. 
MOBTOAGES,  IS  3.'iO-37S. 
Filing  bill  of  sale  with  pleading.    Pleadinq,  f 
308. 

Fixtures  as  between  seller  or  buyer  of  chattels 

and  mortgagee  of  land.   1<'^xtures,  S  20. 
Laws  impairing  obligation  of  contract.  Con- 

BTITUTIONAL  LaW,  |  147. 

Liability  of  manufacturers  or  vendors  for  in- 
juries caused  by  goods  sold.  Neolioence,  | 
27. 

Market  value  of  property  shown  by  sales  or  of- 
fers to  purchase  or  sell  Evidence,  |  323. 
Mutuality  of  obligation  of  contract  Con- 

TBACTS,   I  10. 

Parol  or  extrinsic  evidence  to  contradict  or  vary 
bill  of  sale.    Evidence,  SS  3^1.  419. 
Contract  of  sale.    Evidence,  %  400. 
Pending  garnishment.    Garnisiihent,  {  100. 
Or  subject  to  execution.     Execution,  { 
115. 

Permitting  sale  aa  ground  of  estoppel  in  pais. 
Estoppel.  %  94. 

Powers  of  sale.  Powbbs. 

Privilege  of  vending  goods  as  easement  Ease- 
ments, S  ]. 

Property  insured,  effect  on  insurance.  Insub- 
ANCE,  S  328. 
Subject  to  judgment  lien.    JtTDQUENT,  | 

703. 

Subject  to  landlord's  lieo.  Landlobd  and 

Tenant,  Si  251,  252. 
Subject  to  lien  in  general.    Liens,  S  15. 
Purchase  of  property  from  person  other  than 
owner  as  constituting  conversion.  Troveb 
AND  Conversion,  S  H- 
Begulation  of  commerce.   Comuebce,  %%  41,  60. 
Of  weights  and  measures.    Weights  and 
Measubes. 


Retenti<ni  of  possession  or  apparent  tlUe  by 
seller  as  element  of  fraud  aa  to  creditors  or 
subsequent  purchasers.  Fbauduubnt  Con- 
veyances. SI  131-154. 

Separate  or  subsequent  oral  agreement  afte<t- 
ing  written  contract  Evidence,  H  439-44a. 

Sunday  sales,  validity.    Sdndat,  |  5. 

Validity  as  to  creditors  or  tabseqnent  pnrcbas- 
ers.    FBAUDnuHT  Cohtbtahcbs. 

Sales  %r  ov  to  partlealar  qImmb  of  pcr> 

M»HB. 

■See — 

Assignees  for  benefit  of  creditors.  Assig;*- 

MENTS  FOB  BENEFIT  OF  CbEDITOBS,    S|  23S- 

251. 

Auctioneers.    AUCTIONS  AND  Al7cnoxE£BB. 
Rsokebs,  S8  15,  16. 

('arriers,  sale  of  tickets  to  passengers.  Cai- 

BIEBS,  8  252. 
Cestui  que  trust    Tbusts,  SS  146,  147. 
Corfobations,  S  410. 

Co-tenants.    Tenancy  in  Couuon,  SS  35,  42- 
45. 

Purchase   of  outstanding  title,   or  claioL 
Tenancy  in  Coifiion,  {  19l 
Counties.  H  108,  110,  182. 

KxecUTOBS  AND  ADHINinBATOBS,  H  157-ltiS, 

319-406. 
Factobs,  SS  20-26,  29. 

OUABDIAN    AND   WaBD,   SS  77-114. 

Hawkebs  and  Peddlebs. 
Husband  and  Wife,  SS  45,  68,  137. 
Infants,  S  35. 

Insolvent  debtors.  Bankbuptcy,  H  15S  iri6, 
174,  175,  184,  186. 

Judgment  debtors.    JUDOMENT,  f  793. 

I^  ndlord  to  thi  rd  person.  XiANOLOBD  and 
Tenant,  |  53. 

Married  women.    Husband  and  Wife.  |  86. 

Mortgagees  or  trustees  under  power  in  mort- 
gage.  Chattel  Mobtoages,  SS  257-267. 

Mortgagors.  Chattel  Mobtoages,  Si  21S-232. 
Keservation  of  power  in  mortgage.  Chat- 
tel Mobtoages.  |  188. 

Municipal  Cobpobattohs,  ff  225,  ^1. 

Officers  and  agents  of  oorporatioiu.  Cobpo- 
bations,  S  410. 

Pabtnbbship,  I  141. 

Principal  and  Agent,  SI  63,  108.  101. 

Bailboads,  SS  125-129,  152. 

Religious  Societies,  |  20. 

Remainderman.    Remaindebs,  {  14 

Reversioners.    Reversions,  f  7. 

Street  Railboads,  S  48. 

Surviving  partners.  Pabtnbbship,  S  246. 

Tenants,  of  property  subject  to  landlord's  lien. 
Landlord  and  Tenant,  IS  251,  252. 

Trustees.  Tbusts,  SI  188-204. 

In  bankruptcy.   Bankbuftct,  H  23C-26S. 

Sales  •(  partlcalar  spcelcs  of.  ov  Mtatcs 
or  interesta  In,  propcrtr* 

See- 
Allotment  of  work  on  drain.   Drains,  S  4a 
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Bank  stock.  Banks  and  Banking,  |  40. 
Bills  and  Notks,  H  216>  310-826. 
Bonds.  Bonds,  |  84. 

Of  railrosd  companies.  Bailboads,  I  162. 
Canals,  |  20. 

Connty  bonds.  Countdes,  H  18%  186. 
Decedent's  proper^.   Exicutobs  and  Adun- 

istratobs,  ii  319-406. 
Drags'  and  medicines.  Dbuooists,  H  7-0. 
Elkctbicitt,  I  11. 

Estate  or  interest  of  cestnl  que  trust  Tbusts, 
H  146,  147. 

Franchises  or  property  of  railroad  companies. 

Raiiaoads,  H  125-129. 
Of   street    raliroad   companies.  Stbebt 

Bailboads,  |  48. 
Good  Will,  H  4-6. 

Imitations  of  or  substltntes  for  articles  of  food 

or  drink.   Food,  |  14. 
Imponnded  animals  by  dty.   Municipal  Gob- 

PORATIOHS,  I  604. 

Improvements  on  public  lands.  Publio  Lands, 
I  137. 

Infant's  property.   Quabdiah  and  Wabd,  H 
77-114. 

iHTOXICATINa  LlQUOBS. 

Landlord's  reversion.    Landlobd  and  Ten- 
ant, i  BS. 

Lands  granted  to  state  In  aid  of  internal  im- 
provements.  Public  Lands,  |  66. 
Logs  or  lumber.  Loos  and  Loooing,  |  34. 
Lottery  tickets.    Lotteries,  H  8,  14,  23. 
Mines  and  Minerals,  |  55. 
Mining  leases.  Mines  and  Mihebals,  f  64. 
Mortgaged  property— 

Chattel  Mobtgaqes,  ff  218-232,  257- 
267,  285. 

Mobtqaqes,     H    272-297.  330-378. 
6001^-554. 

As  discharge  of  mortgage.  Chattel  Mort- 
gages, I  240. 
Beservation'  of  power  by  morttragor.  Chat- 
tel MortoaoCS,  S  188. 
Municipal  bonds.   Municipal  Corporations, 

H  921,  038-948. 
Partnership  property,  as  dissolution  of  firm. 
Partnership,  |  260. 
By  surviving  partners.    Pabtnersbip,  { 
246. 

Patented  articles.  Patents,  H  191,  216. 
Patent  rights.    Patents,  fi  220,  221. 
Pledged  property.   Pledobs,  H  29,  56,  57. 
Proceeds  of  married  woman's  separate  proper- 

ey.  Husband  and  Wife,  |  137. 
Public  property— 

Counties,  H  108,  110. 

Municipal  Corporations,  f  225. 
Railroad  lands  taken  for  stock.  Railroads, 
i  15. 

Tickets.    Carriers,  |  252. 
Real  proper^  in  generaL  Vendor  and  Pub- 
chaser. 
Rruaindebs,  I  14. 


Repobts,  H  2,  6. 
Reversions,  1  7. 

School  lands.   Public  Lands,  |  54. 

Shares  of  corporate  stock.    CobporatioNS,  H 

111-143. 

To  another  oorporati<n.    COBPORATlONS,  S 

377. 
Slaves,  i  7. 

Standing  timber.   Loos  and  Loooino,  8  8. 
Swamp  lands.    Public  Lands.  $  61. 
Trust  property.   Trusts,  iS  188-204. 

TURHPIKBS  AND  TOIX  ROADS,  |  23. 

TesselB.   Shipping,  f  27. 

Sales  OH  Jadielal  or  other  proeeedlnvs. 

See— 

ASSIGNUBNTS  FOR  BENEFIT  OF  CREDITOBS,  -ft 

238-251. 
ATTACHMENT,  ||  194-202. 

Bankruptot,  II  256-268. 

Constituting  equitable  conversion.  CONVEB- 

8ION,  II  5-8. 
Cbeditobs'  Suit,  {  56. 
Execution.   Execution,  H  213-327. 

In  jiutice's  court.  Justices  of  the  Peace, 
I  135. 

Executors  and  Administrators,  U  319-406. 
Foreclosure  of  liens  In  generaL   Liens,  H  17- 
22. 

Of  liens  of  livery  stable  keepers.  Iatkrt 

Stable  Keepers,  S  8. 
Of  liens  or  mortgages  on  railroad  property. 

Railroads,  |  102. 
Of  mechanics*  liens.    Mechanics'  Liens, 

H  203-300. 
Of  mortgages— 

Chattel  Mortgages,  ||  257-207,  285. 
Mortgages.  K  000^-554. 
Railroads,  }  169. 

Schools  and  School  Districts,  |  18. 
Of  pledges.  Pledges,  |  57. 
Fbaudulent  Conveyances,  |  317. 

GUABDIAN  and  WaBD,  ||  77-114. 

Judicial  'Sales. 

Nonpayment  of  assessments  for  public  improve- 
ments. Municipal  Odbporations,  || 
573-584. 

Of  municipal  taxes.  Municipal  Cobfoba- 
TiONS,  II  978,  980. 
Pabtition,  18  99-lia 

Permitting  judicial  sale  as  ground  of  estoppel 
in  pais.  Estoppel,  |  94. 

Property  of  infants.    Infants,  H  36-41. 

Protection  and  enforcement  of  right  of  exemp- 
tion as  against  sale.   Exehftions,  |  112. 

Receivebs,  II  133-145. 

Reicainders,  I  16. 

Shares  of  corporate  stock.   Corporations,  1 

122. 

Tax  sales.   Taxation,  H  582,  614-694. 
Trusts,  H  188-204. 

Vessels  as  discharge  of  maritime  lien.  Mari- 
time Lienb,  8  48. 
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X.  BEQUISITES  AWP  VAUDITT  OF 
GONTBAGT. 

Application  of  statute  of  frauds,  In  seneral,  see 

VUAVDB,  StATTCB  OF.  8S  SI,  95. 

Bxecution  of  power  of  sale,  see  Powers,  |  82. 
lovalidity  as  ground  tor  rescission,  see  post, 
M  97,  114. 

Bequiaitee  and  sufficiency  of  memorandam  of 
sale  within  statute  of  frauds,  see  Frauds, 
Statute  of,  SS  114-116,  118. 

Validity  of  contracts  for  sale  made  on  Sunday, 
see  Sunday,  H  11,  15. 

What  constitutes  sale  within  meaning  of  law 
punishing  illegal  sale  of  intoxicating  liquors, 
see  iHToxiCATino  Liquobs,  $  146. 

S  I,  Mktnn  umd  es—ntlals  of  eomtrMt 
for  sa1«  of  persraal  prspartr  la 
SOBeral. 

Determination  of  price  as  prerequisite  to  trans- 
fer of  title  as  against  tbird  persons,  see  post, 
S  226. 

M  fS«p.U6S) 
A  sale  of  personal  property  Is  not  complete 
where  something  yet  remains  to  be  done  hy  the 
seller  before  the  article  sold  can  be  idoitified.— 
Bricker  t.  Hughes,  4  Ind.  146. 

[b]  (Snp.  1899) 

It  is  not  necessary  that  an  order  for  the 
purchase  of  goods  should  mention  the  price  of 
the  srticlea  ordered,  and  stipulate  to  pay  for 
them.  The  contract  amounts  to  an  agreement 
to  pay  what  the  articles  are  reasonably  worth, 
and,  where  such  an  order  is  accepted  and  the 
goods  sent,  the  person  ordering  them  will  be 
liable  to  pay  for  tbem,  though  he  may  not  ac- 
tually receive  them. — Prenatt  v.  Bunyon,  12 
Ind.  174. 

[c]  {App.  1904) 

Where  an  alleged  contract  of  sale  had 
never  been  completed,  the  final  terms  thereof 
having  never  t>een  adjusted,  the  seller  cannot 
sue  for  breach  thereof.— Bres«Ier  v.  Kelly,  34 
Ind.  App.  235,  72  N.  E.  613. 

[d]  (App.  1908) 

A  "sale"  imports  a  contract  upon  a  valu- 
able consideration,  between  two  or  more  per- 
sons, for  the  transfer  of  property.— Badebangb 
V.  Scanlan,  41  Ind.  App.  109,  82  N.  E.  544. 

The  word  "sold"  implies  a  contract  of  sale, 
founded  upon  a  valuable  consideration.- Id. 

Fob  Cases  fbom  Other  States, 

See  43  Cent.  Did.  Sales,  S|  1.  3-^ 
See,  also.  35  Cyc.  pp.  25-41. 

S  3>  Sal*  dlsttscvlsked  from  vtlier 
tnusftettms. 

Assignments  for  benefit  of  creditors  distinguish- 
ed from  sales,  see  Assionuents  for  Bene- 
fit OF  Creditors.  |  9. 

Chattel  mortgages  distinguished  from  sales,  see 
Chattel  Mobtoaoes,  |  G. 

Olft  distinguished  from  sale,  see  Gifts,  S  5. 


[a]  (9BP.1S83) 

A  contract  redting  that  a  quantity  of  ice 
bad  been  sold  by  plaintiff  to  defendant  to  be 
delivered  "as  required"  is  an  absolute  sale  of 
the  quantity  specified,  and  does  not  give  de- 
fendant the  option  to  accept  the  ice  or  not,  as 
he  chose.- Scbreiber  v.  Butler,  84  Ind.  576. 

Cbl  (App.  1886) 
A  contract  by  which  the  first  party  was 
to  furnish  to  tiie  second  a  mtuic  box  with  s 
drop-slot  attachment,  the  second  party  to  remit 
each  week  the  collections  tberefrtnn,  making  np 
the  amount  to  a  certain  sum  if  below  that, 
until  he  had  remitted  $250,  when  be  was  to 
own  the  box,  with  an  option  to  the  first  party 
in  case  of  default  to  sue  for  the  balance  due. 
or  to  refund  one-half  the  collections  remitted 
and  retake  the  instrument,  is  a  contract  of  sale 
and  purchase,  on  which  the  first  party  can  sue 
in  case  of  a  default  in  payment  for  tiie  unpaid 
balance  of  the  contract  price.— Beist  v.  Sipe, 
16  Ind.  App.  4,  44  N.  E.  762. 

For  Cases  from  Other  States, 

See  43  Cent.  Dio.  Sales.  {$  9-19. 
See.  also,  35  Cyc.  pp.  27-41 ;  note,  14  U 
B.  A.  230. 

I  4.         B«llK«it  Im  SMUvaL 

Question  for  jury,  see  post,  f  54. 

[a]  (Sap.  1811) 

Plaintiff,  the  owner  of  certain  bags,  b- 
structed  a  warehouseman  in  whose  possession 
they  were  to  deliver  them  to  defendant  if  he 
called  for  tbem,  but  if  they  were  not  so  called 
for  to  sell  tbem.  Defendant  called  and  receiv- 
ed the  bags,  paying  the  warehouseman  his 
charges.  It  appeared  that  at  the  time  of  this 
transaction  there  was  a  contract  between  the 
plaintiff  and  defendant  for  a  quantity  of  com, 
to  be  delivered  by  the  latter  to  the  former  in 
bags,  which  com  was  oot  delivered.  Held,  that 
no  contract  of  sale  was  shown,  and  that  the 
defendant  became  merely  a  bailee  of  the  begs, 
and  was  oot  liable  for  their  value  in  an  action 
of  assumpsit  for  goods  sold.— Oruikahank  v. 
Henry.  6  Blackf.  19. 

[b]  (Sap.  1861) 

Where  wheat  is  delivered  at  a  mill  to  be 
ground  upon  an  agreement  that  the  miller  shall 
return  to  the  farmer  a  given  quantity  of  flour 
for  so  many  bushels  of  wheat,  the  miller  is  a 
bailee,  and  not  a  purchaser.- Ashby  t.  West. 
3  Ind.  170. 

[c]  (Sup.  18») 

In  the  sale  of  a  mare,  the  stipulation  that 
if  she  proved  to  be  with  foal  the  colt  shall 
belong  to  the  vendor,  the  vendee  becomes  mere- 
ly a  bailee  and  not  owner  of  the  colt,  and  there- 
fore a  purchaser  of  the  colt  from  the  vendee 
acquires  no  title  as  against  the  vmdor.— Wolf  v. 
Esteb,  7  Ind.  448. 

[d]  (Snp.  18S9) 

Wheat  was  placed  in  a  mill  under  an  agree- 
ment that  the  miller  might  mix  it  with  bis 


TUs  IHfMt  la  oonpiled  om  tke  Xay-Ksmber  STstaas.  Fov  explABatloa,  see  w»K*  UL 


Digitized  by 


Google 


[Slnd.  Dig.— PagattT] 


SALES,  L 


§7 


own,  convert  it  into  flour  when  be  pleased. 
Bell  the  float,  and  appropriate  the  proceeds  to 
his  own  use,  but  that  the  owner  at  any  time 
coald  demand  the  same  quantity  of  like  wheat, 
its  current  price,  or  its  equivalent  in  flour  which 
it  would  make.  After  the  delivery,  Init  be- 
fore any  demand,  the  mill  and  the  wheat 
bnnied.  Belit  that  the  loss  most  fall  on  the 
latter,  since  the  contract  was  one  of  sale  and 
not  bailment.— Carlisle  v.  Wallace,  12  Ind.  252, 
74  Am.  Dec.  207. 

[«]      (Bap.  1886) 

Where  grain  Is  received  by  a  dealer  under 
a  contract,  express  or  implied,  to  pay  the  per^ 
son  delivering  it  the  market  price  whenever 
he  demands  it,  and  such  grain  is  mixed  with 
other  of  like  quality,  from  which  shipments  are 
made  dail;,  the  dealer  becomes  the  owner  and 
not  the  bailee  of  the  grain.— Lyon  v.  Lenon, 
106  Ind.  567.  7  N.  B.  311. 

Grain  was  received  by  a  dealer  under  a 
cratract  to  pay  the  person  delivering  it  the 
market  price  whenever  he  demanded  it,  but  such 
grain  was  mixed  with  other  of  like  quality  in 
bins,  and  shipments  were  made  dally.  Beld, 
that  the  test  for  determining  whether  such 
transaction  was  a  sale  or  a  iMUlment  Is  '^Can 
the  depositor  by  his  contract  compel  a  delivery 
of  graio.  or  has  the  dealer  an  option  to  pay 
for  it  either  by  grain  or  in  money?"— Id. 

[t]  (S>».18») 

Plaintifb  delivered  wheat  to  defendants, 
who  were  dealers  In  grain,  and  conducted  a 
warehouse  and  flouring  mill,  and  defendants 
agreed  to  deliver  to  plaintiffs,  on  request,  a  des- 
ignated quantity  of  flour  and  bran  for  each 
bushel  of  wheat.  Before  the  delivery  of  all  the 
flour  and  bran,  defendants'  warehouse  wasbnm- 
ed  without  fault  on  their  part,  and  the  flour 
and  bran  destroyed.  Held,  that  the  transaction 
was  a  sale,  and  not  a  bailment,  there  being  no 
undertaking  to  restore  the  wheat  either  in  its 
original  or  in  an  altered  form,  and  plaintiff  was 
entitled  to  recover  the  price  of  the  wheat  deliv- 
ered.—Woodward  V.  Semans,  l2o  Ind.  330,  25 
N.  E.  444,  21  Am.  St.  Rep.  225. 

[g]    (Sitp.  1S90) 

Wheat  was  delivered  to  the  owner  of  a 
warehouse,  who  was  buying  and  shipping  grain, 
to  be  paid  for  at  whatever  the  market  price 
might  be,  in  20  days.  The  wheat  was  delivered 
on  cars  then  loading  at  the  warehouse  for  ship- 
ment. Held,  a  sale,  and  not  a  bailment,  and 
that  the  burning  of  the  warehouse  and  its  con- 
tents 10  days  after  the  delivery  was  no  defense 
to  an  action  for  the  price.— Woodward  v.  Boone, 
126  Ind.  122,  25  N.  E.  812. 

[ta]    (Snp.  1896) 

A  warehouse  receipt  reciting:  "Received 
of  J.  T.  (for  Burket  Grain  Elevator)  126  bo.  20 
lbs.  wheat,  test  59  wt.  at  stored  per  bushel.  Fire 
and  heating  at  owner's  risk,"— sufficiently  ahowa 
that  the  wheat  was  received  for  storage  only. 


and  was  not  sold.— Miller  v.  State,  144  Ind. 
401,  43  N.  E.  440. 

[1]  (App.  18M) 
A  contract  by  which  the  first  party  was  to 
furnish  to  the  second  a  music  box  with  a  drop- 
slot  attachment,  the  second  party  to  remit  each 
week  the  collections  therefrom,  making  up  the 
amount  to  a  certain  sum  if  below  that,  until  he 
had  remitted  $250,  when  he  was  to  own  the 
box,  with  an  option  to  the  first  party  in  case 
of  default  to  sue  for  the  balance  due,  or  to  re- 
fund one-half  the  collections  remitted  and  re- 
take the  instrument,  is  a  contract  of  sale  and 
purchase,  on  which  the  first  party  can  sue  in 
case  of  a  default  in  payment  for  the  unpaid  bal- 
ance of  the  contract  price.— Beist  v.  Slpe,  16 
Ind.  App.  4,  44  N.  E.  762. 

01     (App.  1900) 

The  owner  of  grain  delivered  it  to  a  ware- 
houseman under  a  written  agreement  reciting 
the  receipt  of  the  grain  and  the  warehouseman's 
agreement  to  pay  the  market  price  per  bushel 
at  any  time  up  to  a  daignated  date,  and  that 
it  was  held  subject  to  the  owner's  risk  of  loss 
by  fire.  The  grain  was  placed  in  bins,  and 
mixed  with  grain  of  like  quality  belonging  to 
other  persons.  The  warehouseman  sold  grain 
from  such  bins,  but  at  all  times  had  on  hand 
a  suflicient  quantity  of  grain  of  like  quality  to 
redeliver  to  the  depositors  the  quantity  depos- 
ited by  them.  Held,  that  the  transaction  con- 
stituted a  bailment,  and  not  a  sale,  and  that 
the  warehouseman  was  not  liable  for  the  mar- 
ket price  when  not  demanded  until  after  lose 
by  fire.— Mcflrew  v.  Thayer,  57  N.  B.  202,  24 
Ind.  App.  678. 

[k1    (App.  1902) 

An  instrument  reciting,  "Received  of  S. 
408  bushels  of  wheat,  to  be  paid  for  at  market 
price,  on  demand,"  reaaonably  admits  of  a  con- 
struction that  the  transaction  was  a  sale,  and 
not  a  bailment— Ilagey  v.  Schroeder,  (tS  N.  E. 
598,  30  iDd.  App.  151. 

Fob  Cases  from  Otheb  States, 

See  43  Cent.  Dig.  Sales,  §{  7-11. 
See,  also.  35  Cyc.  pp.  28-33;  note,  10  Am. 
Dec.  400;  note,  2  Am.  St.  Rep.  711. 

g  5.   _  Xiease  m  oontrMt  of 

M  (Sup.  iSil) 
The  sale  of  a  mare  with  foal,  in  consid- 
eration that  the  purchaser  should  raise  the  colt 
and  return  it  to  the  seller,  constitutes  a  bail- 
ment for  hire,  in  reference  to  the  colt. — Duffy 
v.  Howard,  77  Ind.  182. 

For  Cases  fbom  Other  States, 
See  43  Cent.  Dig.  Sales,  {  12. 
See.  also,  35  Cyc.  p.  40;  note,  4  L.  R.  A. 

(.\.  S.)  207. 

g  7.  —  Asonoy  la  (oaeral. 

Implied  agency  to  sell  goods,  see  Principal 
ASD  Agent,  $  14. 
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M    (App.  U9» 

A  contract  providinf  that  defendants  were 
to  manntacture  and  sell  a  certain  number  of 
machines  to  plaintiBF,  and  that  plaiatiET  was  to 
parcbase  the  machines  from  defendants  at  a 
specified  price,  and  on  certain  terms.  Is  a  con- 
tract of  sale,  and  not  one  constituting  plaintiff 
defendants'  agent.— Wbitmsn  Agricultural  Co. 
T.  Hombrook,  65  N.  E.  502.  24  Ind.  App.  25o. 

Fob  Caszb  fbom  Otheb  States. 

See  43  Cent.  Dig.  Sales.  M  16,  17;  40 
Cbht.  Dio.  Princ.  &  A.  i  10. 

I  9.  Fersoiud  propertj  wUek  mmj  1m 
avbjeot  of  ula. 

For  Cases  frok  Otoeb  States, 

Sex  43  Cent.  Dig.  Sales.  |S  20-24. 
See,  also,  35  Cyc.  pp,  44-47. 

f  II.  — ~  Ezlatme*  mmd  eomdltioa. 

[a]  (S«p.  18K4) 

A  chaise  that  growing  com  is  "not  sas- 
ceptibie  of  delivery"  would  tend  to  mislead  the 
jury,  and  is  properly  refnaed.— Weatherly  t. 
Higgins,  6  Ind.  73. 

Fob  Cases  fbom  Other  States. 
See  43  Cent.  Dig.  Sales,  {  21. 
See,  also,  35  Cyc.  pp.  45-47;  note,  4  Am. 
Dec.  300. 

f  14.  —  After-aaqvlved  property. 

[I]    (Sap.  1860) 

If  a  person  sells  personal  property,  such 
as  a  lot  of  bogs,  to  be  delivered  at  a  future  time, 
be  may  go  into  the  market,  and  buy  them  for 
delivery  under  the  contract.— Bales  v.  Weddle, 
14  Ind.  349. 

[b]  (Sap.  18%) 

A  contract  for  the  delivery  at  a  future  day 
of  a  certain  nnmher  of  merchantable  hogs  will 
be  fulfilled  by  the  delivery  of  hoga  of  the  stip- 
ulated description  and  number,  altbough  the 
vendor  purchased  them  after  the  contract  was 
made.— Shipp  t.  Bowen,  25  Ind.  44. 

Fob  Cases  noH  Otheb  States, 
See  43  Cent.  Dig.  Sales,  {  24. 
See,  also,  85  Cyc.  p.  46. 

i  15.  Parties. 

To  warranty,  see  post,  {  255. 

Fob  Cases  pboh  Otheb  States, 
See  43  Cent.  Dig.  Salea,  ff  25-^ 
See,  also,  85  Cyc.  pp.  41-44. 

{  IT.           FartiolpatloB  la  and  rolatlos 

to  tranaaotloB, 

[a]     (Sap.  1S64) 

Where  a  father  calls  for  a  coffin  for  his 
son,  who  had  come  of  age,  and  bad  a  family  of 
his  own,  upon  one  who  knew  all  the  circum- 
stances of  the  case,  the  law  does  not  raise  an 
implied  promise  of  payment  on  the  part  of  the 
former.— Xorris  t.  Dodge's  Adm'r,  23  Ind.  190. 


n>]    (9vp-  1S71) 

Where  a  complaint  charged  that  a  railroad 
company  promised  to  |>ay  for  goods  which  should 
be  fnmlahed  to  a  saticontractor,  an  answer  al- 
leging that  tbe  railroad  company  was  not  in- 
debted to  the  robcontractor  sets  forth  no  de- 
fense.—Chicago,  G.  ft  L.  B.  Co.  T.  West,  37  Ind. 
2U. 

[cl    (Sap.  188S) 

A  buyer  cannot  evade  paying  for  goods  sold 
to  bim  solely  upon  the  ground  that  they  were 
charged  to  another  person.— -Lance  t.  Pearce^ 
101  Ind.  595,  1  N.  B.  184. 

[d]  (Sap.  1887) 

Where  goods  are  ordered  of  one  person  and 
supplied  by  another,  notice  must  be  given  to 
tbe  poEchaaer  in  order  to  hold  him  liable  on  ao 
Implied  promise.  Such  notice  may,  however,  be 
given  after  delivery,  before  the  goods  are  ap- 
propriated or  converted;  and  if  it  Is  ao  givoi 
by  letter  or  on  the  invoice,  the  purchaser  can- 
not escape  liability  on  the  ground  that  be  did 
not  see  it  through  liis  own  Inattention  or  that 
of  his  agent.— Barnes  t.  Shoemaker,  112  Ind. 
512,  14  N.  E.  367. 

[e]  (Snp.lMS) 

A  contract  of  sale  may  be  valid  and  bind- 
ing upon  the  purchaser,  although  made  by  bira 
in  the  name  of  another.— O.  M.  Coclcrum  Ca  t. 
Klein,  74  N.  E.  529,  165  Ind.  627. 

For  Cases  frou  Otheb  States, 

See  43  Cent.  Dig.  Sales,  8S  26-30. 
See,  also,  35  Cyc  p.  41 ;  note,  8  Am.  St 
Bep.  196. 

118.  OonsidorattoB. 

Agreement  to  permit  foreclosure  which  is  ac- 
complished as  consideration  for  bill  of  sale 
from  mortgagee,  see  Gontbacts,  I  78. 

Construction  of  contract  as  to  price,  see  pMt. 

Evidence,  see  post,  |  52. 

For  warranty,  see  post,  256-258. 

Modification,  see  post,  |  89. 

Parol  or  extrinsic  evidence  to  show  nature  of 

consideration,  see  Evidence,  8  419. 
Pleading  in  action  by  buyer  for  breach,  see 

post,  f  411. 

Restoration  as  condition  precedent  to  rescission 
of  contract,  see  post,  |  104. 

Fob  Cases  fbou  Otheb  States, 

See  43  Cent.  Dig.  Sales,  SI  31-3& 
See,  also,  35  Cyc.  pp.  47-49. 

i  21.  —  Want  or  fallwo  of  «maaUai»- 
tion. 

Pleadlt^,  see  post,  |  854. 

[&]  (Sap.  mi) 
Where  written  accounts  are  sold,  and  there 
is  no  express  stipulation  warranting  against  in- 
solvency, evidence,  in  an  action  for  the  price, 
that  tbe  accounts  were  worthless,  ia  Inadmlsri- 
ble.— Shirts  r.  Irons,  37  Ind.  98. 
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[b]    (8«p.  187S) 

If  C  bM  executed  to  A.  a  note  in  lien  of 
a  worthless  note  executed  to  A.  by  B.,  who  is 
insolvent,  and  the  sole  consideration  of  Cs  note 
is  that  A.  shall  furnish  to  C.  certain  goods 
whereon  G.  can  speedily  realize  profits  enabling 
him  to  pay  his  note;  bnt,  on  Cs  denumd  tot 
vaeh  goods,  A.  refuses  to  comply,  there  Is  a  foll- 
uFe  of  consideration  constitutiog  a  defense  to 
A.*s  action  against  C.  on  C/s  note.— Barnes  t. 
Stevens,  62  Ind.  226. 

PoB  Cases  fbom  Otheb  States, 

See  43  Cent.  Dig.  Sales,  S§  33-38. 

1 22.  Offar  to  sell,  and  aeoaptanoe  thereof. 

(■]  (Snv.1881) 
Where  one  writes,  offering  to  sell  another 
a  horse  for  a  certain  price,  and  the  other  re* 
plies  that  he  might  purchase  the  horse  if  it 
would  Buit  him,  which  he  te  certain  it  will,  this 
Is  not  enough  to  show  a  contract.— Stagg  v. 
Compton,  81  Ind.  171. 

lb]    (App.  J891) 

In  an  actiou  for  the  price  of  goods  alleired 
to  have  been  sold  by  plaintiff  to  defendant,  it 
appeared  that  plaintiff,  after  sending  the  Kooda 
to  defendant  to  be  sold  by  him,  sent  him  a  prop- 
osition to  sell  to  him  at  a  price  that  was  its 
fair  market  value ;  that  defendant  did  not  reply 
to  the  proposition,  but  kept  the  property.  Held, 
that  defendant,  iu  keeping  the  property,  pre- 
sumably accepted  plaintiff's  proposition,  and  is 
liuhle  for  the  price  therein  contained,— Orme  V. 
Cooper,  1  Tad.  App.  449,  27  N.  E.  655. 

For  Cases  from  Other  States, 

See  43  Cent.  Dio.  Sales,  §S  3D-43;  11 

Cent.  Dio.  Contracts,  SS  57,  71,  75. 
See,  also,  3S  Gyc.  pp.  50-55. 

f  23.  Offar  to  bny  or  order  for  coods, 
mmd  meoaptaaoe  theraof. 

M    (App.  1898) 

A,  vendor  sold  a  car  load  of  spokes  to  a 
vendee  In  1805,  and  another  in  1896,  and  about 
four  months  after  the  letter  sale  wrote  to  the 
vendee:  "We  have  a  car  load  of  spokes  on 
band  now.  If  yon  want  them,  send  a  man  over 
and  take  them  up,  and  we  will  pay  bis  car  fare 
to  and  from  Ft.  Wayne.  Let  us  bear  from  you 
by  return  mail."  To  this  the  vendee  replied: 
"As  we  are  chuck  full  of  cheap  spoke  stock,  we 
will  not  be  able  to  use  yours  just  now.  We 
think,  however,  that  we  can  do  so  after  Sep- 
tember  1st,"— and  about  a  month  later  wrote 
again  that  they  would  discontinue  all  pur- 
chases of  wheel  material,  "and  will  not  accept 
any  on  or  after  September  1,  1896.  If  you  haw 
ar.y  stock  manufactured  upon  our  order,  please 
deliver  same  before  that  date."  Held,  that  the 
correspondence  does  not  constitute  an  order,  nor 
show  the  existence  of  a  standing  order. — Xfoody 
V.  Standard  Wheel  Co.,  50  N.  E.  890.  20  Ind. 
App.  422. 


P>I  (App.lS») 
The  acceptance  of  a  pn^osal  to  buy  a  ma- 
chine is  not  shown  by  the  fact  that  the  party  to 
whom  it  was  addressed  transferred  the  proposal 
to  another  party,  and  sold  him  the  machine.— 
Sprankle  t.  Tmlove.  64  N.  E.  461,  22  Ind. 
App.  577. 

[c]    (App.  1908) 
An  order  by  defendant  on  plaintiff  for  books 
on  specified  terms  is  binding  on  no  one  unless 
accepted  in  a  reasonable  time.— Rouse  v.  Rose, 
41  Ind.  App.  308,  83  N.  B.  253. 

Cd]    fApp.  1910) 

Where  defendant  by  letter  asked  tlie  entry 
of  its  order  for  certain  chains  by  plaintiff  to  be 
filled  at  certain  times  on  specified  terms,  and 
plaintiff  answered,  noting  the  receipt  of  the  or- 
der, and  thereafter  wrote  advising  defendant  of 
the  entry  of  such  order,  there  was  a  complete 
and  enforceable  contract— Haskell  &  Barker 
Car  Co.  V.  Allegheny  Forging  Co.,  91  N.  E.  975. 

That  plaintiff  in  compliance  with  defend- 
ant's order  for  chains  shipped  part  of  them 
showed  a  treatment  by  plaintiff  of  the  order  as 
accepted. — Id. 

PoB  Cases  from  Other  States, 

See  43  Cent.  Dig.  Sales.  88  44-AS. 
See,  also,  35  Gyc  pp.  SO-^. 

S  24.  Optlom  to  Inij,  and  axarelse  tlMre- 
of. 

Options  to  rescind  sale,  see  post,  8  01> 

[a]      rSap.  190B) 

Where,  under  a  contract  for  the  purchase 
of  wheels,  plaintiff  agreed  to  purchase  from  de- 
fendant such  quantity  of  10,000  seta  as  it  might 
want,  the  minimum  quantity  not  to  be  less  than 
5,000  sets,  each  order  given  defendant  above 
the  minimum  quantity  constituted  an  acceptance 
pro  taoto. — Connersville  Wagon  Co.  v.  McFar- 
lan  Carriage  Co.,  76  N.  E.  204,  166  Ind.  123, 
3  L.  R.  A.  (N.  S.)  709. 

[b]     (App.  1906) 

Conceding  that  a  contract  to  order  mano* 
factored  goods  was  lacking  in  mutuality,  and 
unenforceable  because  not  binding  on  the  buyer, 
the  manufactaxer  was  nevertheless  boond  to  fur* 
olsh  goods  to  the  extent  that  they  were  in  fact 
ordered  under  the  contract  before  its  withdrawal. 
— Semon,  Bache  &  Co.  v.  Coppes,  Zook  &  Mut- 
scbler  Co.,  74  N.  E.  41,  S5  Ind.  App.  351,  111 
Am.  St  Rep.  171. 

Fob  Cases  fbou  Other  States, 

See  43  Cent.  Dig.  Sales,  |8  49-^. 
See,  also,  35  Cyc  p.  66. 

8  26.  Opilom  to  sell,  and  ezerolaa  tbereof . 

Options  to  rescind  sale,  see  post,  8  91. 

[al     (Sup.  1902) 

An  optional  agreement  to  sell  property, 
without  any  obligation  to  purchase  or  acL-ept, 
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may  be  enforced,  il  made  ea  a  pioper  oonridei^ 
atioo.— Magic  Packing  Co.  t.  StoneOrdean 
WelU  Co..  64  N.  B.  11, 15S  Ind.  6S8. 

Fob  Cases  fbom  Otueb  States, 
See  43  Cert.  Dio.  Sales,  {  62. 
See,  a)8o,  35  Gyc.  p.  S6. 

I  ST.  WVltten  eovtoaAta  la  M^manh 

Conditional  sale,  see  pos^  |  400. 
Parol  evidence  to  ahow  terms,  see  Evidence, 
I  417. 

Fob  Cases  nou  Otdeb  States, 

See  43  Cent.  Dio.  Sales,  i|  54-^7. 
See,  also,  35  Gyc.  p.  87. 

1 29.  ExMvtloa. 

[a]    (Sav.  1906) 

A  writing  reqnesting  defendant  to  alilp 
plaintiff  a  desrrltxd  engine,  bearing  a  notice  to 
the  effect  that  it  was  subject  to  the  acceptance 
and  approval  of  defendant  at  its  home  office,  and 
signed  by  a  certain  person  as  agent  for  defend- 
ant, bnt  not  signed  by  phiintiff,  did  not  amount 
to  a  contract  of  sale,  even  though  it  had  been 
accepted  and  ratified  by  defendant.— Uatwr  Mfg. 
Co.  T.  Wagner,  78  N.  E.  329,  167  Ind.  9a 

For  Cases  fbou  Otbbb  States, 
See  43  Gent.  Dio.  Sales,  |  56. 

1 34.  OoBstrnotlTo  m  qust  oontrMts. 

W  (Sap.  1S72) 
One  who  had  entered  the  military  service 
during  the  late  war,  a  short  time  liefore  starting 
for  the  army,  la  which  he  died,  said  to  a  friend. 
In  regard  to  a  gun  which  he  bad  loaned  to  that 
friend,  "Well,  if  I  never  return,  you  may  keep 
the  gun  as  a  present  from  me."  Upon  a  suit  by 
his  administrator  for  the  recovery  of  the  gun, 
held,  that  the  facts  did  not  make  a  contract  of 
sale.— Smith  t.  Dorsey,  38  Ind.  451,  10  Am. 
Eep.  118. 

Fob  Cases  fbom  Otheb  States, 
See  43  Cent.  Dio.  Sales,  t  61. 
See,  also,  35  Cyc  p.  60. 

I  3S.  VkUdlty  of  ftsseat  in  coaoral. 

[a]   (App.  IMS) 

A  complaint  alleged  that  defendant,  with- 
out the  knowledge  or  consent  of  plaintiff,  in- 
duced plaintiff's  husband  to  execute  to  him  a 
paper,  which  he  represented  was  a  bill  of  sale, 
nod  which  conveyed  to  defendant  all  the  hus- 
band's i>ersonal  property,  representing  to  tbe 
husband  that  defendant  was  surety  for  him  on 
certain  obligations,  and  promising  to  apply  the 
proceeds  of  the  property  to  the  payment  of  the 
debts;  that  her  husband  was  unfit,  by  reason 
of  illness,  to  transact  any  business  at  tbe  time ; 
that  be  died  a  few  days  later;  that  thereafter 
defendant  demanded  of  plaintiff  the  possession 
of  the  property ;  that  she,  ignorant  of  her  rights 
and  Id  a  meutally  distressed  condition,  delivered 
possession  on  condition  that  defendant  should 
pay  her  husband's  debts;  and  that  defendant 


had  not  paid  Uie  debts,  bnt  had  wnrngfully  con- 
verted the  property  to  Us  own  ose.  BeU^  that 
such  complaint  did  not  show  any  nnaoondnen  al 
mind  of  the  bnsband  or  of  the  ^aintiC,  n  on- 
due  influence  over  either  of  them.— Warner  t. 
Warner,  66  N.  R  760.  30  Ind.  App.  57a 

For  Cases  fbou  Otheb  States, 

See  43  Cent.  Dig.  Sales,  H  62,  64. 
See,  also,  35  Cyc.  pp.  60-83. 

8  36.  Mistake. 

[a]  (Snp.1858) 

Under  a  sale  of  all  one's  interest  In  a 
partnership  account,  to  a  stranger,  in  considera- 
tion, inter  alia,  that  be  assume  tbe  vendor's  lia- 
bility on  those  accounts,  an  error  in  those  ac- 
counts, in  the  entire  absence  of  all  fraud,  will 
not  affect  tbe  vendee's  liability.— Abey  v.  Ben- 
nett, 10  led.  47a 

[b]  (Sup.  1SS4) 

In  an  action  for  breach  of  contract  to  de- 
liver grain  purchased  of  defendants,  an  answer 
setting  up  that  the  contract  was  in  parol  and 
afterwards  memoranda  thereof  were  made,  and 
alleging  that  by  mistake  a  proviso  that  plain- 
tiff should  furnish  cars,  which  was  intended  to 
be  inserted  therein,  was  left  out,  and  that  the 
mistake  was  not  discovered  until  after  the  mein- 
orandum  was  signed ;  and  that  such  proWso 
was  purposely  and  fraudulently  left  out  of  tbe 
memoranda,  stated  a  valid  defense  in  reference 
to  tbe  alleged  omission  in  the  memoranda.-^ 
Dickson  T.  Lambert,  98  Ind.  487. 

[c]  (App.  1898) 

When  tbe  minds  of  the  parties  never  meet 
upon  a  proposition  of  sale,  through  a  mistake  in 
the  price  quoted,  there  is  no  contract.— Mum- 
meufaoff  V.  Randall,  4Q  N.  E.  40,  19  Ind.  App. 
44. 

[d]  (App.  1908) 

Mutual  assent  is  an  essential  to  every  eon- 
tract,  and  any  mistake  of  the  parties  by  wbieti 
they  have  different  things  in  mind  as  the  sub- 
ject-matter, and  where  the  terms  of  the  cootrsct 
are  such  that  it  will  mean  either  thing,  there  is 
no  meeting  of  the  minds  of  the  parties,  and,  if 
a  contract  for  the  delivery  of  "Indiana  egg  eotl" 
would  properly  describe  two  grades,  and  the 
buyer  had  in  mind  the  higher  grade  and  the 
Seller  the  lower  grade,  and  each  party  believed 
that  he  was  contracting  for  the  kind  of  coal  be 
had  in  mind,  no  contract  was  made. — Indiaaa 
Fuel  Supply  Co.  v.  Indianapolis  Basket  Co.. 
41  Ind.  App.  65a  S4  N.  R  77a 

Fob  Cases  fbou  Otheb  States, 

See  43  Cent.  Dio.  Sales,  U  63,  64. 
See,  ab<^  35  Cyc.  pp.  60-^ 

g  37.  HlirepmaeBtatiom  bmA  fnvd  by 

seller. 

Affecting  transfer  of  title,  see  post,  {  219. 
Defense  in  action  for  price,  see  post,  S  347. 
Distinction  between  warranty  and  mis  represen- 
tation of  fraud,  see  post,  |  251. 
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Evidence,  ne  post,  |  62. 
Oroand  for  resdidon  hr  buyer,  see  post,  f  114. 
Ib  sales  of  patent  rights,  see  Patents.  |  196. 
Offer  to  return  goods  as  condition  precedent  td 

action  for  breach,  see  post,  |  400. 
Parol  erideoce  to  show,  see  Evidence,  f  434. 
Pleading,  see  post,  S  354. 

Fob  Casis  fboh  Other  Staixs, 

See  43  Cent.  Dig.  Sales,  Si  65-85. 
See,  also,  20  Gye.  pp.  46-62,  35  Cyc  pp. 
63-76;  note,  15  Am.  Dec  106. 

|38w  — —  Ik  sMunl. 
[a]  (Sap.  1844) 
A  willful  and  fraadtilent  representation  by 
the  seller  of  a  fire  engine,  that  it  was  as  good 
as  another  designated  engine,  is  not  fraud  in 
law,  if  the  buyer  was  not  deceived  or  misled  by 
it.— Town  of  ConnetBville  v.  Wadleigh,  7  Blaclrf. 
102,  41  Am.  Dec.  214. 

n>]    (Sup.  1847) 

Although  an  affirmation  by  a  seller  he  false, 
it  will  not  be  considered  fraudulent  unless  it 
was  known  to  be  false.— Humphreys  v.  Comline, 
8  Blackf.  516. 

[c]  (Sup.  1858) 
A  party  to  a  sale  has  no  right  to  rely  on  the 
representations  of  another  as  to  the  market 
value  of  the  article  sold;  it  being  presumed  to 
be  equslly  within  the  means  of  knowledge  of 
botb.-<;ronk  v.  Cole,  10  lad.  485. 

m    (S«p.  189) 

RepresentatloiM  touching  the  contracts  al- 
ready  made  with  relation  to  a  machine,  by  the 
vendor,  and  the  income  derived  from  it,  and  that 
such  income  was  greatly  increasing,  concern 
matters  of  which  the  vendor  must  be  cognizant, 
and  which  cannot  therefore  be  taken  as  mere 
expressions  of  opinion,  and  of  which  the  vendee 
mast:  naturally  be  ignorant,  so  that  he  must  be 
taken  to  have  relied  on  the  vendor's  account  of 
tbem;  and  falsity  In  them  avoids  the  sale. — 
Catling  V.  Newell,  12  Ind.  118. 

Where,  upon  tfae  sale  of  a  patent  right, 
general  statements  are  made  or  opiuions  ex- 
pressed upon  facts  equally  within  the  knowl- 
edge or  open  to  the  reasonable  inquiry  of  both, 
the  falsity  of  these  does  not,  as  a  matter  of 
course,  giv6  the  vendee  the  right  to  rescind  the 
sale.-Id. 

[•]    ^Smp.  1860) 

A  false  representation  by  the  vendor  that 
he  has  the  goods  he  professes  to  sell,  whereby 
the  purchaser  Is  induced  to  pay  for  them,  avoids 
the  contract,  even  if  it  be  otherwise  good. — Bales 
T.  Weddle,  14  Ind.  340. 

[f]  (Snp.  1881) 
To  entitle  a  buyer  to  defend  successfully, 
OB  the  ground  of  a  fraudulent  representatioi  by 
the  seller,  tfae  representation  must  be  false,  and 
must  have  been  known  to  be  folse  by  the  seller 
at  the  time  It  was  made,  and  most  be  In  regard 
to  a  material  part  of  the  contract  and  be  re- 


lied on  by, the  buyer.— Zehner  t;  Kepler, -16  Ind. 
200. 

[g]  (Sup.  1862) 

Where  fraud  Is  averred  to  have  consisted  in 
false  representations,  they  must  go  to  a  material 
fact,  must  have  been  made  under  such  circum- 
stances that  the  party  seeking  to  avail  himself 
of  fraud  had  a  right  to  rely  on  them,  and  he 
must  have  relied  on  them,  and  they  must  have 
been  false  to  a  material  extent.— Jenkins  T. 
Long,  10  Ind.  28,  81  Am.  Dee.  374. 

[h]  (8Bp.  1862) 

Suit  brought  on  a  note  by  T.  to  M.  for  M.'s 
interest  in  a  firm,  which  was  put  at  $3,640.  M. 
told  T.  that  he  put  in  $1,240  cash,  that  the  firm 
had  bought  $40,000  worth  of  goods  and  suppos- 
ed they  made  25  per  cent.,  and  that  T.  could  in- 
quire of  the  clerks  and  other  partners.  T.  did 
not  do  so,  doubting  the  value  of  the  result.  In 
a  few  days  M.  called  on  T.  about  the  matter. 
T.  eaid  he  was  not  in  the  notion  of  trading.  '  M. 
said  he  need  not  hesitate  about  the  amount,  for 
it  was  every  dollar  there.  T.  replied  that  was 
just  what  he  was  hesitating  about,  but  if  he, 
M.,  said  it  was  all  there,  he  would  trade.  M. 
replied  it  was  every  dollar  there.  The  trade  was 
made.  It  proved  that  M.  had  put  in  $1,240,  and 
the  firm  had  bought  $40,000  worth  of  goods; 
but,  for  some  unexplained  reason,  H.'s  interest 
was  only  worth  about  $1,800.  Heti,  that  T. 
purchased,  reasonably  relying  on  M.'s  represen- 
tations on  a  material  point,  which  were  false, 
and  a  jury  might  infer  that  M.  knew  them  to 
be  so,  and  a  verdict  for  the  defendant  most  be 
affirmed.— Matlock  v.  Todd,  19  Ind.  180. 

[11    (Sap.  1S63) 

Expressions  of  opinion  as  to  utility  or  serr* 
ice  of  ao  article  is  not  a  representation  of  a 
material  fact,  and,  when  made  on  a  sale.  Is  not 
fraudulent.— Estep  v.  Larsh,  21  Ind.  190. 

[U]    (9«p.  1868) 

Where  a  misrepresentation  as  to  the  nature 
and  quantity  of  property  sold  amounted  only  to 
an  opinion  of  the  seller,  who  did  not  suspect 
that  the  buyer  was  relying  thereon,  and  it  did, 
not  appear  that  the  buyer,  who  relied  on  such 
representation,  had  been  injured,  there  was  no 
fraud.— Corry  v.  Keyser,  30  Ind.  214. 

[J]    (Sdp.  1869) 
If  the  buyer  relies  on  a  statement  that  he 
will  make  a  good  and  profitable  trade,  it  la  his 
own  folly,  and  not  ground  for  rescission. — Sie- 
veking  v.  Litzler,  31  ind.  13. 

[k]  (Smp.1870) 

That  a  buyer  had  opportunity  to  inspect 
goods  does  not  rebut  bis  defense  to  a  note  for 
the  price,  that  it  was  procured  by  false  repre- 
sentations as  to  their  cost.— McFadden  v.  Robin- 
son, 35  Ind.  24. 

m  (8«p.un) 
In  an-  action  by  an  assignee  of  notes  given 
for  the  purchase  of  a  mill  and  machinery,  it  waa 
proper  to  refuse  an  instrucUmi  that  if  the  sell- 
er knew  that  the  machinery  was  out  of  order 
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sDd  that  it  coold  not  be  dtocorered  by  ordinary 
care,  and  defendant  believed  tiie  machlaeiy  was 
hi  good  order,  the  silence  of  the  seller  would 
amount  to  a  repreHentation.— Frenzel  v.  Miller, 
37  Ind.  1,  10  Am.  Rep.  62. 

[m]    (9np.  IBM) 

la  nn  action  on  a  note,  given  for  certain 
machines,  an  answer  that  they  were  falsely  rep- 
M-aented  to  be  "of  great  value  and  utility,"  is 
demurrable,  as  the  representations  were  mere 
mattera  of  opinion.— McComas  v.  Haas,  03  Ind. 
276. 

[D]    (Sap.  1S84) 

In  an  action  to  recover  for  goods  sold  and 
delivered,  an  answer,  attempting  to  defend  on 
the  ground  of  fraudulent  repreaeutatious  nas  Id- 
BufBcient  where  it  did  not  show  or  attempt  to 
show  damage  to  defendant. — Vogel  v.  DemorcsC, 
9T  Ind.  440. 

[01    (Snp.  18SS) 

Though  ft  sale  of  property  be  Induced  by 
fraud,  the  contract  is  not  void,  but  only  void- 
able. The  title  to  the  property  pasiiea  to  the 
fraudulent  vendee  subject  to  the  right  of  the 
vendor  on  discovering  the  fraud  to  elect  whether 
be  will  rescind  the  contract  by  letuniing  or  of- 
fering to  return  whatever  of  *  value  he  may  have 
received,  and  reclaim  his  property,  or  whether  be 
will  retain  the  consideration  and  treat  the  bar- 
;!ain  as  sutwisting.  Until  the  vendor  makes  his 
election,  the  contract  continues,  and  the  title 
to  the  property  remains  in  the  purchaser  as 
against  all  the  world.— Thompsou  v.  Feck,  IS 
N.  E.  16,  115  Ind.  51%  1  L.  R.  A.  201. 

[p]     (App.  1891) 

The  mere  fact  that  the  seller  is  aware  of  a 
latent  defect  in  an  animal  will  not  amount  to 
fraud  if  he  failed  to  disclose  it,  unless  be  made 
some  statement  or  made  use  of  some  act  or  de- 
vice calculated  to  deceive  the  buyer  or  induce 
him  not  to  make  the  inriuiry,  but  his  mere  si- 
lence is  not  such  an  act  as  will  constitute  fraud, 
and  no  warranty  can  be  implied  therefrom. — 
Court  V.  Snyder,  28  N.  B.  718,  2  Ind.  App. 
440,  50  Am.  St.  Rep.  247. 

[ql  (Sap.  IVm 
A  bnyer  who  is  able  to  read  cannot  avoid 
his  contract  of  purchase  on  the  ground  of  fraud 
in  the  seller's  misrepresenting  to  him  the  con- 
tents of  soch  contract ;  he  having  an  opportu- 
nity, but  failed,  to  read  the  same. — Price  v.  Ilud- 
dleston,  167  Ind.  .536,  79  N.  E.  496. 

Fob  Cases  raou  Otiieb  States, 

Seb  43  C£NT.  DlQ.  Sales,  H  63-77,  83. 
See,  also,  35  Gyc.  pp.  63,  68,  70. 

{ 40.  —  Qvallty  w  Tal«e. 

M   (ftaip.  U&3) 

In  an  exchange  of  horses,  A.  asked  B.  what 
waa  the  matter  with  his  horse,  and  B.  answered, 
that  **the  horse  had  the  distemper  a  little." 
Held,  that  the  statement  in  effect  represented 
that  the  horse  was  not  otherwise  diseased.— Hull 
V.  Kirkpatrick,  4  Ind.  637. 


[b]  (Sbp.]8«) 
A  miarepresentadoB  of  a  &ct  peculiarly 
within  the  vendor's  knowledge,  upon  whidi  the 
value  of  the  property  depends,  may  entitle  tbe 
purchaser  to  rescind.— Sieveking  v.  Litzler,  31 
Ind.  13. 

[0]    (Snp.  ISTO) 

In  the  sale  of  a  factory  its. manufacturing 
capacity  and  the  amount  of  custom  which  it  has 
had  in  the  past  are  matters  which  the  seller  is 
bound  in  good  faith  not  to  knowingly  misrepre- 
sent to  the  buyer,  ignorant  of  the  facts  and  reiv- 
ing on  the  representations  of  the  seller.— Hoffa 
V.  Holfman,  33  iDd.  172. 

[d]  {App.  18W> 
Where  one  induces  a  puroliase  of  goods 
from  himself  by  false  statements  that  he  is  sell- 
ing them  at  the  cost  price,  he  is  guilty  of  a 
fraud,  and  cannot  retain  the  money  so  obtained, 
as  against  the  vendee. — Miller  r.  Buchanan,  10 
Ind.  App.  474,  37  N.  E.  187,  38  X.  E.  56. 

M    (App.  1901) 

Where,  on  the  sale  of  machinery,  defend- 
ant promised  to  make  it  work  up  to  a  certain 
capacity,  the  failure  to  keep  such  promise  doM 
not  constitute  fraud,  thou^  defendant  never 
intended  to  keep  the  promise.— Ayres  T.  Bler- 
ins,  G2  N.  E.  305,  28  Ind.  App.  101. 

m  (Sap.  1908) 
It  is  the  duty  of  one  selling  personal  prop- 
erty to  disclose  fully  and  fairiy  all  known  defects 
or  infirmities  not  within  the  reach  of  ordinary 
observation,  and  failure  to  do  so  is  a  fraudolent 
concealment  of  the  facts.— Boyer  T.  Stat^  163 
Ind.  601.  83  N.  B.  350. 

Fob  Cases  fboh  Othib  States, 

See  43  Cent.  Dig.  Sales,  SS  7&-83. 
See,  also,  35  Cyc.  pp.  71-73. 

S  41.         Applioatlon  of  dootrine  of  ea- 
Teat  emptor. 

Application  to  delivery  and  receipt  of  goods,  set 
post.  S  167. 

As  affecting  implied  warranty,  see  post,  f  269. 

[a]  (Sup.  1866) 
Plaintiff  pnrcbased  on  a  contract  certain 
tobacco,  a  part  <A  which  only  was  manufactured 
at  the  time  of  the  sale.  It  was  all  recdved  and 
paid  for  without  examination.  The  seller  fiaod- 
ulently  put  into  the  boxes  inferior  and  damaged 
tobacco,  by  means  of  which  it  became  spoiled. 
Held  that,  as  the  acceptance  of  the  tobacco  man- 
ufactured after  the  making  of  the  contract  was 
procured  by  fraud,  the  rule  caveat  emptor  does 
not  apply.— McAroy  v.  Wright,  25  Ind.  22. 

D>]  rSnp.  1866) 
Where  personal  property  wid  at  pnbUe 
auction  is,  at  the  time,  remote  from  the  place 
of  sale,  the  purchaser,  to  whom  this  fact  is  un- 
known up  to  the  moment  of  bidding,  being  igno- 
rant of  its  condition,  and  having  had  no  op- 
portunity to  examine  it,  has  a  right  to  rely  apW 
tlie  statements  of  the  seller.   The  role  of  caveat 
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emptor  does  not  apply  in  such  a  caae.— Over- 
bar's  Adm'r  t.  Light;.  27  Ind.  27. 

Fob  Caots  roh  Otheb  States. 
See  43  Cent.  Dig.  Sales,  |  84. 
See,  also,  35  Cjc.  p.  68;  note,  90  Am.  Dec. 
426. 

1 43.  Kiarepreaemtatlon  and  tvmnd  by 
buyer. 

As  affecting  transfer  of  title,  see  post,  S  219. 
Bona  fide  purchasera  from  buyer,  see  post,  8 
234. 

Evidence,  see  i>ost,  |  62. 

Ground  for  rescission  by  seller,  see  post,  5  97* 
Questions  for  jury,  see  post^  {  53. 
Recovery  of  goods,  see  post,  |  31G. 
Biefats  of  seller  as  to  third  persons,  see  post,  i 
221. 

IToB  Cases  fbou  Otheb  States. 
See  43  Cent.  Dig.  Sales,  §S  86-100. 
See,  also,  20  Cyc.  pp.  65,  6^  35  Cyc.  pp. 
75-82. 

1 48.  —  In  Ktmanl, 

[a]  (Smp.1841) 

Where  a  person  represented  to  a  t^atee 
from  whom  he  was  about  to  purchase  a  legacy 
that  he  had  been  informed  by  one  of  the  execu- 
tors of  the  estate  that  the  legacy  was  worth 
much  less  than  it  was,  and  thereby  made  on  the 
mind  of  the  legatee  an  impression  which  Induced 
him  to  sell  the  legacy,  worth  more  than  913.000, 
to  the  person  making  the  misrepresentation,  for 
$i,GOO,  SQch  misrepresentation  was  a  good 
ground  for  relief  in  a  court  of  equity.— HeCor- 
mick  V.  MallD,  6  Blackf.  600. 

[b]  (Sup.  1863) 

Where  a  person  sells  personal  property,  and 
the  vendee  pays  therefor  by  transferring  to  the 
vendor  forped  promissory  notes,  knowing  them 
to  be  forged,  such  sale  will  not  l>e  rendered  ab- 
solutely void  by  such  fraud,  but  only  voidable.^ 
Bell  V.  Cafferty,  21  Ind.  411. 

[C]     (Sop.  1S76) 

Where  the  seller  of  personal  property  is 
Induced  to  part  with  his  property,  on  the  credit 
of  the  purchaser,  not  on  account  of  false  and 
fraudulent  representations  made  to  him  by  the 
purchaser,  but  on  account  of  confidence  in  the 
purchaser,  acquired  in  prior  dealings  between 
such  parties,  such  sale  is  rnlid,  and  cannot  be 
rescinded,  nor  such  property  reco%-ered  back,  by 
such  seller,  on  account  of  such  fraud. — Gregory 
T.  Scboenell,  55  Ind.  101. 

[d]    (Svp.  1883) 

Where,  in  payment  for  property,  the  pur^ 
chaser  gave  a  note  of  an  irresponsible  person, 
knowing  that  the  vendor  supposed  that  it  was 
signed  by  a  wealthy  Individual  of  the  same  name, 
his  siioice  la  a  fraud  for  which  the  vendor  can 
rescind.— Parrish  v.  Thurston,  87  Ind.  437. 

[e]  To  avoid  a  sale  after  goods  have  been  tak- 
en into  the  possession  of  the  buyer  in  the  ordi- 


nary course  of  business,  there  must  have  been 
some  artifice  or  trick  or  some  false  pretenses 
or  fraudulent  suppression  of  the  truth  which 
enabled  the  purchaser  to  obtain  possession  of 
the  goods,  and  it  must  appear  that  the  latter 
intended  at  the  time  of  each  purchase  not  to 
pay  for  the  goods,  and  there  must  have  been  a 
complete  restoration  of  whatever  of  value  was 
received.— (Sup.  1888)  Thompson  v.  Peck,  18  N. 
E.  IC,  115  Ind.  512,  1  I*  R.  A.  UOl;  <App. 
1805)  Levi  v.  Bray,  39  N.  E.  754,  12  Ind. 
App.  9;  Holmes  v.  Henderson,  40  N.  B.  151, 
12  Ind.  App.  G98. 

in  (App.  1903) 
A  salesman  sold  several  barrels  of  whisky 
for  bis  principal,  to  be  paid  for  on  delivery; 
but  the  purchaser,  on  receipt  of  the  bill,  wrote 
to  the  seller,  fraudulently  stating  that  the 
salesman  had  agreed  that  the  sale  abould  he  on 
credit,  and  inclosed  a  paper  purporting  to  be  a 
copy  of  a  letter  showing  that  the  sale  was  on 
time;  and  the  principal  then  stated  that  the 
saleman  had  reported  a  cash  sale,  and,  as 
there  was  apparently  a  mistake,  credit  would 
be  given,  and  the  goods  were  turned  over  to 
the  purchaser.  The  agent  was  absent  when  the 
principal  received  the  letter  from  the  purchas- 
er. Held  sufficient  fraud  on  the  part  of  the 
purchaser  to  authorize  a  rescisnon  and  recovery 
of  the  goods  by  the  principal. — ^Rauh  t.  Water- 
man, 61  N.  E.  743,  63  N.  R  42,  29  Ind.  App. 
344« 

Fob  Cases  pbou  Otheb  States, 

See  43  Cekt.  Dig*  Sales,  H  86-^  97- 
100. 

See,  also,  35  Cyc.  pp.  75,  76,  79. 

8  44.  —  Intrat  mot  ta  pay. 

Bona  fide  porchasen  from  buyer,  see  pwt,  | 
234. 

Evidence,  see  post,  |  02. 

[a]  (Sup.  1885) 

A  sale  of  goods  to  a  purchaser,  who  has 
a  secret  intention  of  not  paying  for  them,  may 
be  rescinded.— Curme,  Dunn  &  Go.  v.  Raoh,  lOO 
Ind.  247. 

[b]  (App.  1895) 

Where  one  knowing  himself  to  be  insol- 
vent purchases  property  from  another,  intend- 
ing not  to  pay  for  it,  and  conceals  his  insol- 
vency, the  sale  may  be  avoided  for  fraud,  and 
the  vendor  maintain  replevin  for  the  property 
sold.— Waterbury  v.  Miller,  41  N.  B.  383,  13 
Ind.  App.  197. 

Fob  Cases  fboh  Otheb  States, 
See  43  Cent.  Dia.  Sales,  | 
See,  also,  20  Cyc.  p.  48^  35  C^e.  pp.  70-81. 

1 46.  — ^  InsolToaoy  or  ImRMlity  to  payt 
and  ooncealmemt  thereof. 

Evidence,  see  post,  g  52. 

[a]  A  purchaser  of  goods  who  knows  that  be 

is  iDsolvent.  and  fails  to  disclose  such  insol' 
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v^nry  wben  buyioj;  goods  <m  credit,  not  intend- 
ing  to  pay  for  tbem,  perpetrates  on  the  reodor 
such  a  fraud  as  will  entitle  him  to  disaffirm 
the  contract  and  sue  for  the  possession  of  the 
good8.-'(Sup.  1883)  Brower  t.  Goodyer,  SS 
Ind.  572;  (App.  ISO!)  Tennessee  Coal,  Iron  & 
R.  Co.  V.  Sarsent,  28  N.  E.  '215,  2  Ind.  App. 
458 ;  (App.  1808)  Peninsular  Stove  Co.  v. 
Ellis,  51  N.  E.  105,  20  Ind.  App.  401. 

[b]     (App.  1893) 

A  debtor  who  bas  ptircliased  goods  may 
sell  or  mortcage  the  same  for  the  purpose  of 
giving  a  preference  to  a  creditor,  and  such  a 
preference  ia  not  a  fraud  against  the  seller, 
though  the  debtor  linows  that  be  is  in  failing 
circumstances  and  contemplates  making  an  as- 
signment, and  though  the  effect  of  such  sale 
may  be  to  hinder  or  delay  other  creditors  in 
the  collection  of  their  claims,— Levi  v.  Bray, 
39  N.  E.  754,  12  Ind.  App.  9;  Holmes  v.  Hen- 
derson, 40  N.  E.  151,  32  Ind.  App.  GOS. 

The  fact  that  a  purchaser  of  goods  knows 
that  bis  debts  exceed  his  assets  does  not  of  it- 
self constitute  such  {rand  as  will  justify  the 
setting  aside  of  the  sale  at  the  instance  of  the 
seller  after  the  goods  have  come  into  the  pos- 
session and  under  the  control  of  the  purchaser. 
-Id. 

[C]  (App.  1899) 
Evidence  that  buyers  were  Insolvent  when 
goods  were  sold  and  delivered  to  them,  appar- 
ently in  the  regular  course  of  business;  that 
they  knew  of  their  insolvency,  and  soon  after 
mortgaged  to  a  trustee  their  stock,  including 
the  goods  referred  to,  to  pay  bona  fide  debts, 
giving  greater  preference  to  some  creditors  than 
others,  but  not  preferring  the  sellers,— would 
not,  alone  warrant  a  conclusion  that  the  pur- 
chase was  fraudulent-— West  T.  Graff,  55  N.  E. 
506,  23  Ind.  App.  410. 

Fob  Cases  from  Other  States, 
See  43  Cent.  Dio.  Sales,  |  04. 
See,  also,  35  Cyc.  p.  81. 

§46.  —Representations  as  to  flunol*! 

condition  In  seneral. 
Rights  of  seller  as  to  third  persons,  see  post, 
I  221. 

[a]  (Snp.  1876) 
In  an  action  by  the  seller,  against  the  pur- 
chaser, to  rescind  a  contract  of  sale  of  personal 
property,  and  to  recover  possession  thereof,  on 
Isocount  of  alleged  false  and  fraudulent  repre- 
seittatious,  as  to  his  solvency,  made  by  the  lat- 
ter, to  the  former,  to  induce  him  to  part  with 
such  property  on  the  credit  of  the  purchaser, 
the  plaintiff  must  establish  the  facts  that  the 
alleged  repreaeutations  were  made ;  that,  at  the 
time  they  were  made,  they  were  false,  and  that 
the  purchaser  knew  them  to  be  false;  that  they 
were  such  as  would  deceive  a  prudent  man; 
that  they  were  believed  by  the  seller;  and  that 
they  induced  him  to  part  with  such  property. 
—Gregory  v.  Schoenell,  55  Ind.  101. 


P>1  (App.  1891) 
Where  a  parchuer.  knowing  UmHilf  to  be 
insolvent  obtains  goods  on  credit  hj  blsely 
representing  himself  to  be  solvent,  and  tbeo 
transfers  the  goods  to  another  by  means  of  a 
fraudulent  and  pretended  sale,  ttie  seller  may 
rescind  the  sale,  and  recover  the  goods  from 
the  fraudulent  vendee.— Levi  t.  Kraminer,  2 
Ind.  App.  594,  28  N.  E.  1028. 

Fob  Cases  fbou  Othbb  States, 
See  43  Cent.  Dig.  Sales,  f  95. 
See,  also.  35  Cyc  pp.  76-79;  note,  87  C 
a  A.  126. 

f4T.  —  Stktemonts  t«  mmA  reports  hf 
meroaatUo  acencles. 

W     (App.  1891) 

Evidence  of  statements  as  to  his  financial 
condition,  made  by  one  of  the  defendants  to  a 
commercial  agency,  and  by  the  latter  commnni- 
cated  to  plaintiffs,  is  admissible,  as  against 
such  defendant,  to  show  fraud.— Flurry  v.  O'- 
Connor, 1  Ind.  App.  673,  28  N.  E.  103. 

[b]    (App.  1895) 

A  statement  made  to  a  commercial  agency 
by  a  partnership  of  its  assets  and  liabilitifs.  "as 
a  ba^is  for  credit,"  in  which  a  space  for  "loans 
from  friends  or  relatives  or  any  other  obligations" 
is  left  blank,  when  in  reality  each  of  the  part- 
ners had  borrowed  on  his  individual  note  Crom 
his  wife  money  which  had  been  put  into  the 
firm  business,  is  not  sufficient  evidence  of  fraud 
to  authorize  the  resdssion  of  his  contract  by 
one  who,  in  reliance  on  such  statement  had  sold 
and  shipped  goods  to  the  partnership  in  the  r^n- 
lar  course  of  business. — Vermont  Marble  Co.  v. 
Smith,  13  Ind.  App.  457,  41  X.  E.  973. 

Fob  Cases  fbou  Other  States, 
Seb  43  Cent.  Dia.  Sales,  |  96. 
See,  also,  35  Cyc  pp.  78,  79;  note,  87  a 
C.  A.  126. 

S4a  niflsautr. 

Sales  for  future  delivery,  see  Gaicino,  |  12. 

[a]  (Sap.  US5) 

Mere  knowledge  of  the  seller  tbat  the  pat- 
chaser  intended  to  make  an  illegal  use  of  the 
property  did  not  render  the  contract  Invalid,  if 
the  seller  had  no  intention  of  aiding  or  promot- 
ing such  illegal  purpose.— Bickel  v.  Sheets,  21 
Ind.  1. 

Where  a  thing  is  sold  under  such  circum- 
stances as  to  make  the  seller  an  accessory  be- 
fore the  fact  to  a  felony,  he  cannot  reoover 
the  price^Id. 

[b]  (App.  1906) 

No  recovery  can  be  permitted  on  a  com- 
plaint asserting  rights  under  the  act  ot  IVOl 
(Acts  1901,  p.  506;  Bums'  Ann.  St  1901.  H 
6637a,  6637b),  prohibiting  the  sale  of  merchan- 
dise in  bulk  except  under  certain  conditions. 
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since  sndi  ttatnte  la  unconstitutional.— Kingan 
&  Co.  T.  Orem,  88  Ind.  App.  207,  78  N.  E.  88. 

Fob  Cases  fboh  Otbeb  States, 

See  43  Cent.  Dig.  Sales,  {S  101-107;  11 

Cent.  Dig.  Cont  |  464. 
See.  also,  35  Gyc.  pp.  ST-90;  note,  82  Am. 

Bep.  122. 

1 49.  Partial  luTallditr. 

[a]  (App.  1903) 

The  stipulations  in  a  contract  that  bny- 
ers  of  the  husineas  of  dealing  in  building  ma- 
terials will  refrain  for  five  years,  and  within 
a  specified  county,  from  biddin^f  on  public 
work,  and  that  the  sellers  of  the  business  will 
buy  building  materials  from  the  buyers,  and 
no  one  else,  for  a  period  of  five  years  (the  ma- 
terials being  needed  for  buildings,  etc.,  in  the 
specified  county),  are  divisible,  so  tbat  the  lo- 
Talidity  of  the  former,  even  if  conceded,  would 
not  render  tbe  latter  void.— Trentman  v.  Wah- 
Tenbuig,  66  X.  B.  1057.  80  Ind.  App.  304. 

Fob  Cases  fbom  Otheb  States, 
See  43  Cent.  Dig.  Sales,  S  108. 
See,  also,  33  C^e.  p.  90. 

f  50.  Estoppel  or  walvev  as  to  <ef  eeta  or 

obieotions. 

Affecting  right  of  rescission,  see  post,  |  101. 
Waiver  of  default  or  delay  in  delivery,  see  post, 
I  176. 

Waiver  of  right  to  return  goods,  see  post,  S 
168%. 

Ul    (Sap.  1870) 

Where  a  full  opportunity  Is  afforded  to  a 
pnrdiaser  for  examining  property,  which  he  is 
about  to  purchase,  and  which  by  tbe  ezerase 
of  ordinary  diligence  and  prudence  be  could  ex- 
amine as  to  its  quantity,  the  question  of  the 
quantity  being  made  to  depend  merely  on  the 
judgment,  and  he  fails  to  exercise  such  dili- 
gence and  prudence,  he  cannot  after  the  sale 
complain  tbat  be  has  been  deceived  as  to  tbe 
quantity,  or'  claim  a  deduction  from  tbe  price 
on  account  of  tbe  auantlty.— Pattlson  t.  Jen- 
kins, 33  Ind.  87. 

[b]  (App.  1891) 

It  is  no  defense  to  an  action  on  a  note 
tbat  it  was  given  for  Bohemian  oats  fraudulent- 
ly represented  by  the  payee  to  be  very  valuable 
and  extremely  prolific,  where  the  maker  re- 
tains the  oats.— Regensburg  t.  Notestine,  2  Ind. 
App.  07,  27  N.  E.  108. 


[e]  (App. 

Where  purchasers  of  corporate  property 
take  .possession  and  exercise  acts  of  ownership 
over  it,  tbey  cannot  defeat  a  recovery  on  a  non- 
n^tiable  note  t^ven  in  part  payment  therefor, 
assigned  to  a  third  party,  on  tbe  ground  tbat 
tbe  sale  was  invalid.— Clapp  t.  Allen,  50  N.  E. 
587.  20  Ind.  App.  203. 

For  Cases  fbou  Otueb  States, 

See  48  Cent.  Dig.  Sales,  IS  100-114. 
See,  also,  35  Cyc.  pp.  00,  91. 


1 51.  KatlftoatlOH  of  ToldaUo  omtrMt. 

[a]  (SBP.186S) 

Whether  fraud,  inducing  a  contract  of 
sale,  amounts  to  a  crime  or  not,  the  vendor, 
being  himself  innocent,  still  has-  tbe  right  to 
avoid  or  affirm  the  sale,  upon  the  discovery  ot 
the  fraud,  so  long  as  the  property  remains  in 
the  possession  of  the  vendee  or  a  purchaser 
from  him  with  notice.— Bell  v.  Cafferty,  21  Ind. 
411. 

[b]  (Sap.  1SS2) 

A.  bought  goods  of  B.  on  credit,  not  in- 
tending to  pay  for  them.  Held,  tbat  B.,  by 
bringing  an  attachment  suit,  affirmed  the  sale. 
— O'Donald  v.  Constant,  82  Ind.  212. 

[cj  (App.  1896) 
The  renewal  of  the  note  for  the  purchase 
price  would  be  a  ratification  of  the  original  con- 
tract of  sale,  even  if  the  same  was  fraudulent, 
if  the  facts  were  known  to  the  maker  at  the 
time  of  such  renewal. — Long  t.  Johnson,  44  N. 
E.  552,  15  Ind.  App.  498. 

Fob  Cases  fbou  Otbeb  States, 
.  See  43  Cent.  Dig.  Sale^  |S  115-117. 
See,  also,  35  Cyc.  p.  92. 

i  52.  Evldflitee. 

Parol  or  extrinsic  evidence  to  contradict  or 
vary  contract,  see  Evidence,  8|  400,  419. 

[a]  (Snp.  1S50} 

In  a  suit  for  goods  sold  and  delivered,  evi- 
dence that  the  defendant  received  the  goods  to 
sell,  as  the  plaintiff's  agent,  and  bad  sold  them 
and  received  the  price,  la  inadmissible.— land- 
ley  T.  Downing,  2  Ind.  418. 

[b]  (Snp.  18S4) 

In  an  action  on  a  note  of  hand  given  for 
goods,  brought  by  an  assignee  of  the  note  against 
the  maker,  evidence  of  the  inferior  quality  of 
the  goods,  tbe  vendee  being  no  judge  of  them, 
nor  pretending  to  be,  but  confiding  in  the  rep- 
resentations of  the  vendor,  is  admissible  to 
show  a  partial  failure  of  consideration.— Bischof 
T.  Lncas,  6  Ind.  26. 

[c]  (Sup.  1836) 

In  the  sale  of  patent  rights,  as  In  the  sale 
of  leaseholds,  representations  as  to  their  mon- 
eyed value  must  be  taken,  so  far  as  applicable, 
to  refer  to  the  value  at  the  time  when  made; 
and  hence,  in  a  suit  to  rescind  the  contract  of 
purchase,  several  years  later,  where  tbe  truth 
of  those  representations  is  in  issue,  evidence  of 
tbe  value  of  tbe  property  at  the  time  of  the 
trial  is  inadmissible.— GatUng  v.  Kewell,  12 
Ind.  118. 

[d]  (Snp.  18«) 

In  an  action  against  a  father  for  tbe  price 
of  a  coffin  which  be  had  ordered  for  a  son  who 
had  come  of  age  and  had  a  family  of  bis  own, 
evidence  of  the  Insolvency  of  the  son  is  Imma- 
terial.—Norris  V.  Dodge's  Adm'r,  23  Ind.  190. 
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[•]     (lap.  1881) 

A  tetter  written  Id  reply  to  aa  ofTer  to  sell 
a  horse,  stating  that  "I  would  like  to  get  it  at 
once,  iC  it  would  do  me.  wbicb  I  am  certain  it 
will,"  ia  admifiHible  in  coonection  with  parol 
evidvnre  to  show  a  sate  of  the  horse.— Stagg  v. 
Cumpton,  81  Ind.  171. 

[fj  (Snp.  ISSZ) 
Where  the  seller  rescinds  a  sale  for  fraud, 
coDKisting  in  the  failure  of  the  buyer  to  notify 
blm  aa  to  the  inability  of  the  maker  to  pay  the 
note  given  for  the  purchase  price,  the  buyer 
being  aware  that  the  seller  supposed  it  was  the 
note  of  a  wealthy  man  of  the  same  name  as  the 
maker,  evidence  that  the  signature  comjtared 
with  that  of  the  wealthy  person,  and  that  only 
one  man  of  that  name  lived  in  the  county  in 
which  the  seller  lived,  is  admissible  to  show 
that  the  seller  took  the  note  believing  it  to  be 
the  note  of  the  wealthy  person.— Parrish  t. 
TburstoD,  87  Ind.  437. 

[g]   (Bap.  1SS3) 

Where,  in  replevin  for  property  claimed  to 
have  been  bought  by  defendant  under  false 
representations  as  to  hie  solvency,  there  ia 
evidence  of  defendant's  insolvency  at  the  time 
he  bought  the  property,  it  is  proper  to  ask  him 
what,  property  he  owned  and  what  the  amount 
of  his  debts  were  when  he  made  the  purchase. 
— Brower  v.  Qoodyer,  88  Ind.  672. 

Where  a  seller  of  goods  brings  replevin 
ogoinst.  the  purchaser,  alleging  that  they  were 
obtained  by  fraud,  the  fraudulent  intent  need 
not  be  proved  by  direct  evidence,  but  may  be 
established  by  circumstances.— Id. 

In  an  action  by  the  seller  against  the  buy- 
er to  recover  goods  obtained  by  fraud  where 
there  la  evidence  tending  to  show  that  defend- 
ant bought  the  goods  not  intending  to  pay  for 
them,  it  is  proper  to  ask  him,  when  on  the 
witness  stand,  what  property  be  owned,  what 
debts  ha  owed,  and  kindred  questions.— Id. 

pi]    (Sap.  18SB) 

In  replevin  by  the  seller  against  a  mort- 
gagee of  the  buyer,  based  on  the  theory  that 
the  buyer  did  not,  when  he  purchased,  intend  to 
pay,  a  balance  sheet  made  by  him,  showing  the 
state  of  bis  business,  also  his  list  for  taxation, 
both  made  shortly  before  the  purchase,  were  ad- 
missible aa  tending  to  show  bis  insolvency. — 
Gurme.  Dunn  &  Ca  t.  Ranh,  100  Ind.  247. 

[I]  (Sap.  18S7) 
In  an  action  to  recover  goods  obtained 
through  fraudulent  representations  as  to  sol- 
vency, it  appeared  that  defendant  owed  his 
wife  and  sister  $1,400,  and  he  offered  to  show 
that  they  had  agreed  not  to  press  their  claims, 
or  Interfere  with  the  payment  of  his  commer- 
cial debta.  Held,  incompetent,  as  it  did  not  re- 
late to  the  time  when  the  goods  were  bought ; 
and  it  did  not  affect  the  question  of  bis  solven- 
cy, the  debt  being  unpaid. — Vogel  v.  Harris, 
112  Ind.  4t>4,  14  K.  E.  3.sr>. 


Ul  (App.un) 
Where  the  complaint  asked  that  defend- 
ant be  compelled  to  restore  money  paid  by 
plaintiff  for  stock  in  a  gas  company,  alleging 
that  plaintiff  was  indnced  to  purchase  the  stock 
through  false  representations  of  defendant,  an 
officer  in  snch  company,  and  defCTdant  denied 
making  the  representations  charged,  and  in- 
sisted that  he  told  plaintiff  the  truth,  the  coart 
properly  refused  to  permit  him  to  testify  that 
he  did  not  intend  to  deceive  or  defraud  plain- 
tiff, since  such  statnnrat  could  not  strengthen 
hie  evidence.— Baldwin  t.  Maish,  S  Ind.  App. 
533,  33  N.  E.  971 

m    (App.  1896) 
In  an  action  for  goods  sold  and  delivered, 
the  burden  is  on  plaintiffs  to  prove  an  abso- 
lute sale.-Levi  T.  Allen.  43  N.  E.  671.  15  Ind. 

App.  38. 

[1]  (App.  1983) 
In  an  action  on  a  contract  for  failure  to 
deliver  lumber  before  a  certain  date,  as  re- 
quired by  the  terms  of  the  contract  if  so  or- 
dered by  the  buyer,  and  the  condition  of  the 
weather  and  the  roads  would  permit  of  a  de- 
livery, a  letter  viitten  after  such  date,  con- 
taining an  order  for  lumber  under  the  contract, 
was  not  incompetent  on  tlie  ground  that  the 
order  was  given  after  the  date  In  the  contract 
— Pape  T.  Ferguson,  62  N.  E.  71%  ^  Ind.  App. 
208. 

[m]   <App.  UH) 

In  an  action  to  recover  money  paid  on  re- 
scission of  a  sale  for  fraod,  evidence  aa  to  the 
market  value  of  the  goods  at  the  time  and 
place  of  dellTerr  was  ImmateriaL— Weill  t. 
Stone.  60  N.  B.  808,  33  Ind.  App.  112,  101  Am. 
Sl  Rep.  243. 

In]    (App.  1910) 

Where  fraud  Is  pleaded  as  a  defense  to  an 
action  for  the  price  of  goods  sold,  it  is  not  nec- 
essary to  prove  it  by  direct  or  positive  evidence. 
— Gandy  t.  Seymour  Slack  Stave  Co..  M  N.  E. 
915. 

Fob  Cases  fbom  Other  States, 

See  43  Cert.  Diq.  Sales,  H  llS-144. 104S. 
See,  also,  35  Cyc.  pp.  83-89. 

{  S3.  Ovaatlaas  far  Jnry; 

[a]  (Sap.  1881) 

Where  it  is  uncertain  whether  the  parties 
to  a  contract  meant  it  to  be  one  of  sale  or  bail- 
ment, it  is  proper  to  leave  it  to  the  jury  to 
decide  what  interpretation  the  parties  put  on  it 
in  the  light  of  the  evidence  of  thor  circnm- 
stances  and  sitoation.- Beissner  ▼.  Oiley.  80 
lad.  580. 

[b]  (Sap.  188S) 

Fraud  of  a  purchaser  In  buying  goods  with 
the  design  of  not  paying  for  th«n  is  a  question 
of  fact  for  the  jury.— Cnrme^  Dunn  ft  Ca  r. 
Baub,  100  lod.  247. 
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[e]  (App.  1891) 
Hie  arideoce  showed  that  the  gooda  Boed 
for  were  sold  hy  plaiotifl  to  defendants  npon 
the  latter's  representation  that  they  were  doing 
well  in  business,  and  that  a  month  later  de- 
fendants made  an  assignment  which  showed 
that  their  assets  would  not  pay  half  their  debts. 
Held,  tiiat  the  evidence  shonld  have  been  sub- 
mitted to  the  jury,  eioce  the  inference  might  be 
made  therefrom  that  defendants  obtained  the 
goods  by  fraud.— Tennessee  Goal,  Iron  &  R.  Go. 
T.  Sargent,  2  Ind.  App.  4SS,  28  N.  E.  216. 

[d]    (App.  1909) 

Evidence,  in  an  action  by  the  purchaser  of 
a  portion  of  the  crop,  held  sufBcient  to  make 
the  queatioD  of  the  execution  of  the  contract 
for  the  jury.— Farmers'  Nat  Bank  of  Sheridan 
T.  Coyner,  88  N.  B.  856. 

For  Oasbs  fbou  Other  States, 

See  43  Cent.  Dio.  Sales.  8S  145-151. 
See,  also,  3S  Gyc.  p.  88. 

H.  OONSTRUOnON    OF  CONTRACT. 

In  sales  of  patent  rights,  see  Patents,  S  202. 
Of  warranty,  see  post,  §S  276-279. 
Operation  and  effect  of  contract,  see  post,  {8 
197-289. 

{59.  Constrolas  iBstrnments  tosether. 

[ft]    (Sup.  1SS5) 

Where  an  order  for  a  windmill  recited  that 
If  the  seller  accepted  the  order,  It  should  be 
with  the  distinct  understanding,  and  as  a  part 
of  the  contract,  that  if  the  mill  did  not  wotk 
well  for  GO  days  after  erection,  and  the  seller 
could  not  make  it  work  well,  he  would  remove 
it,  and  that  a  defect  in  any  one  article  used 
on  the  job  should  effect  the  price  and  purchase 
of  that  article  only,  but  the  seller's  agent  in- 
dorsed thereon  that  the  condition  of  the  sale 
was  the  erection  of  the  mill,  and,  if  after  90 
days  the  mill  suited  the  buyer,  he  agreed  to 
settle  on  the  conditions  named  in  the  order, 
the  order  and  acceptance  should  be  construed 
together,  aud  when  bo  construed  meant  that  if 
the  mill  should  not  suit  the  purchaser  because 
of  any  defect  or  failure  to  perform  which  the 
seller  on  notice  failed  to  remedy,  then  the  buyer 
was  to  be  relieved  from  the  obligation  of  keep- 
ing the  mill.— Flint  v.  Cook,  1  N.  E.  633,  102 
lad.  391. 

Cb]  (App.  1908) 
A  contract  between  a  stoue  company  and  a 
construction  company,  for  the  furnishing  uf 
stone,  as  required  by  a  contract  between  such 
companies  and  a  dty,  shonld  be  read  into  the 
dty'B  contract  except  where  the  contracts  aro 
inconsistent.— Western  Const  Co.  t.  Romona 
OOUtic  Stone  Co.,  41  Ind.  App.  229,  80  N.  B. 
856. 

For  Gases  from  Other  States, 
See  43  Gent.  Dio.  Sales,  |  15&. 
See,  also,  35  Cyc.  p.  97. 


8  61.  Enratory  or  ez«eat«d  eonivaota. 

As  determining  transfer  <it  title,  see  post  88 
197-218. 

Question  for  Jury,  see  post,  {  88. 

[a]  <Sap.  1865) 

A.  agreed  with  B.  to  sell  and  deliver  to  B. 
his  wool  clip,  at  a  stipulated  price  per  pound, 
part  of  which  was  paid  in  band.  B.  was  to 
come  to  A.'s  house  on  a  particular  day.  and  gu 
thence  with  A.  to  the  town  of  R.,  where  tlie 
wool  was  to  be  weighed^  and  where  A.  was  lo 
receive  it  and  pay  the  residue  of  the  pric?. 
Held,  that  the  contract  was  an  executory  odh. 
—Straus  T.  Boss,  25  lad.  300. 

[b]  (Sup.  1571) 

A  contract  reciting  the  sale  of  certain  clov- 
er seed  of  a  new  crop  to  be  delivered  at  a  fu- 
ture day  is  e!xecutory. — Russell  v.  Witt,  3S 
Ind.  9. 

[e]    (App.  1902) 

Whether,  In  a  particular  case,  there  Is  an 
actual  sale,  or  only  an  executory  contract  of 
sale,  depends  on  the  intention  of  the  parties, 
which  ia  to  be  ascertained  from  the  terms  of 
the  coutract.— Warner  v.  Warner,  66  N.  E.  760,. 
30  Ind.  App.  S7a 

Fob  Cases  fbou  Other  States, 

See  43  Gent.  Dia.  Sales,  88  102-170. 

9  62.  Entire  or  severable  oontraots. 

[a]  (Sap.  im) 

Where  a  contract  is  made  to  supply  a 
purchaser  with  a  specified  quantity  of  goods, 
of  a  certain  quality  and  price,  it  is  an  entire 
contract;  and  the  purchaser  is  not  obli;;cd  to 
accept  a  part  without  the  whole.— Smith  v. 
Ltewls,  40  Ind.  98. 

[b]  (Sap.  Ilt78) 

Where  there  is  a  contract  for  the  sale  of 
a  bill  of  goods,  it  is  an  entire  contract,  and 
the  buyer  is  not  obliged  to  accept  a  part~ 
Hausman  Nye,  62  Ind.  485,  30  Am.  Rep. 
199. 

[0]    (App.  1904) 

Where  a  contract  f6r  the  sale  of  skins  set 
ont  several  distinct  items  to  be  delivered,  and 
the  price  of  each  to  be  paid,  the  contract  was 
severable,  so  as  to  entitle  Uie  buyer  to  rescind 
the  contract  for  fraud  as  to  part  of  the  items 
and  recover  the  price  paid  therefor.— Weill  v. 
Stone,  60  N.  E.  698.  33  Ind.  App.  112,  104 
Am.  St  Bep.  248. 

[d]     (App.  1909) 

A  contract  for  specially  made  goods,  in  car 
load  lots,  to  be  delivered  at  different  times  as 
ordered.  Is  a  severable  contract — Jennings  v. 
Shertz,  88  N.  E.  720. 

For  Casks  fboh  Other  States, 

See  43  Cent.  Dig.  Sales,  88  171-170. 
See,  also,  35  Gyc.  pp.  113-118;  note.  30  C. 
C.  A.  470. 
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1 66.  DepamdMit  or  lmd«pand«mt  atlyvl*- 


M  (I«».1M7) 

A  coDtnet  for  the  nle  of  goods  fixed  the 
time  for  payment  for  each  installment  delivered, 
and  imposed  on  the  seller  the  obligation  of  fur- 
nishing the  goods  from  time  to  time  at  prices 
specified.  Beld,  that  the  buyer,  in  an  action  for 
the  failure  of  the  seller  to  supply  goods,  could 
not  insist  ^at  the  time  fixed  for  the  payment 
was  not  of  the  essence  of  the  contract,  and  did 
not  authorize  the  seller,  on  the  bnyer  failing 
to  pay  within  the  time  fixed,  to  cancel  the  con- 
tract.—Ohio  Valley  Buggy  Co.  v.  Anderson 
Forging  Co.,  108  Ind.  593,  81  N.  E.  574. 

Fob  Cases  phom  Otheb  States, 
See  43  Cent.  Dio.  Sales,  {  180. 
See,  also,  35  Gyc.  p.  112. 

167.  8iibJaot-siatter. 

Fob  Cases  fbou  Otheb  States, 

See  43  Cent.  Diq.  Sates.  H  1S2-202;  U 

Gent.  Dig.  Contracts,  S  882. 
See,  also,  35  Cyc.  pp.  9S-100. 

168.  ^—  DeseHptlom  cameral. 
[a]    (Smp.  US4) 

Where  the  owners  of  specific  articles  and 
groceries  sold  them  by  bill  of  sale,  describing 
them  and  naming  or  referring  to  a  certain 
wagon  and  horses  and  gears  as  well  as  other 
articles,  a  bill  of  sale  by  the  vendees  to  an- 
other referring  to  the  first  bill  of  sale  and  add- 
ing all  the  articles  enamerated,  groceries,  etc., 
the  description  was  broad  enough  to  include 
such  wagon,  horses,  and  gears;  the  words  **all 
the  articles  enumerated"  and  "groceries,"  etc., 
necessarily  including  all  the  property,  when 
taken  in  conjunction  with  the  whole  contract  of 
the  sale  and  transfer.— Henderson  t.  Blake,  1 
Blackf.  Go4. 

n>]    <9ap.  1S83) 

A  contract  for  the  sale  of  "all  the  corn  on 
200  acres  on  my  farm  now  growing"  Is  not 
void  for  uncertainty  because  it  fails  to  describe 
the  farm.— Thomas  v.  Matbis,  92  Ind.  560. 

Ic]    (Sop.  18S1) 

Where  the  owner  of  timber  land  contracts 
to  sell  a  certain  number  of  staves  to  be  man- 
ufactured by  him,  a  provision  in  the  contract 
that  the  title  of  all  staves  "bought"  by  him 
shall  vest  in  the  buyers,  who  made  advances  on 
account  of  their  purchase,  until  the  contract  is 
complied  with,  does  not  give  the  buyers  title  to 
staves  manufactured  by  him  from  his  own  tim- 
ber.—Fordice  T.  Gibson.  129  Ind.  7,  28  N.  E. 

sm. 

[d]  (App.  1901) 
A  contract  for  the  sale  of  a  tile  factory 
spoke  of  only  one  "mill,"  thongh  there  were 
two  on  the  premises,  one  of  wbicli  was  out- 
side the  factory.  On  the  question  as  to  which 
mill  was  intended,  it  was  shown  that  the  pur^ 
chasers  lisew  that  there  were  two  mills,  and 
were  told  by  the  seller  that  he  would  not  sell 


the  outside  mill,  and  w4ien  Uiey  came  to  "cleen" 
up  the  seller  moved  It  to  one  side  wiAont  ob- 
jection. He  also  got  permisdim  to  set  tables 
connected  therewith  in  one  comer  a  died  out 
of  their  way,  and  took  other  attachments  there- 
to entirely  away  from  the  fiictory.  The  pur- 
chasers also  put  in  a  new  cloy  crusher,  in- 
stead of  the  one  attached  to  the  outside  mlD. 
They  did  not  use  the  latter,  or  exercise  any 
control  over  it,  for  more  than  15  months,  and 
then  only  by  permission  of  the  seller  on  thdr 
request.  Beld,  that  it  was  not  a  part  of  Oie 
tile  factory  within  the  meaning  of  the  contract 
—Thomas  v.  Troxel,  SO  N.  E.  683,  26  Ind.  App^ 
322. 

Fob  Cases  fbou  Otheb  States, 

See  43  Cent.  Dig.  Sales,  H  182,  184-lSC 
See,  also,  35  Cyc  p.  98. 

1 60.         SpAoUU)  artiidM  or  iptodm, 

[a]  (Sop.  1862) 

When  one  contracts  to  sell  and  deliver  to 
another  a  specified  number  of  fattened  hogs,  "to 
be  of  his  best  hogs,  weighing  two  hundred 
pounds  and  upward,"  the  purchaser  is  not  ob- 
liged to  receive  any  but  hogs  fattened  and  pre* 
pared  for  the  market  by  the  seller  Umselfr- 
Daggy  V.  Cox,  19  Ind.  142. 

[b]  (Snp.  1S63) 

Where  a  contract  is  made  for  the  delivery 
of  a  certain  number  of  a  particular  lot  of  hogs 
it  cannot  be  discharged  by  the  delivery  of  the 
like  number  of  any  other  hogs,  although  of 
equal  quality  and  weight,  unless  performance 
in  this  respect  is  waived  by  the  parties. — Low- 
ry  V.  Cooper,  21  Ind.  260. 

[c]  (flnp-ues) 

By  a  written  contract  the  lease  of  a  hotel 
and  all  the  furniture  in  the  hotel  and  used  In 
running  it  was  sold.  It  was  stipnlated  that 
the  sale  did  not  Indnde  the  private  famltufe 
of  the  seller  in  bis  family  rooms,  nor  the  fur- 
niture in  boxes  which  had  not  been  unpacked 
nor  stores  and  supplies  on  hand.  SeU,  that 
the  contract  of  sale  constmed  in  connection 
with  the  dxcumstaoces  of  the  parties  and  their 
conduct  in  the  making  of  the  contract  mnst  be 
held  to  include  all  articles  of  furniture  purchas- 
ed for  the  hotel  whether  fully  prepared  at  the 
time  for  present  use  or  placed  in  the  store  room 
to  be  afterwards  prepared  and  used  in  operat- 
ing the  hotel,  such  as  linens,  toweling,  carpets, 
etc.,  in  the  piece. — Bell's  Adm'x  T.  Gliding,  27 
Ind.  173. 

[d]  (Stip.  18C7) 

In  a  Buit  to  recover  back  money  advanced 
on  a  contract  for  the  purchase  of  a  certaio 
number  of  the  best  ho^  fattened  by  the  seller, 
which  were  to  be  of  a  certain  average  weight, 
the  seller  on  the  trial  offered  to  prove  that 
when  the  bogs  were  tendered  and  the  buy«-  re- 
fused to  receive  them  because  they  did  not 
come  up  to  the  weight  required  by  the  contract, 
he  (the  seller)  then  offered  to  procure  and  de- 
liver immediately  other  hogs  that  would  meet 
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the  requirenieota  of  the  contract,  which  offer 
the  buyer  refused.  Held,  that  the  evidence  was 
properly  ezcladed,  because  the  seller  was  not 
«Dtitled,  under  the  contract,  to  procure  hogs 
not  fattened  by  himself  to  fill  the  contract,  es- 
\  pecially  when  the  boss  were  not  actually  ten- 
dered at  the  time  and  place. — Uiatt  v.  Harris, 
28  Ind.  379. 

Where  the  tiling  intended  to  be  boiight  and 
sold  was  ascertained  and  identified  at  the  time 
of  tile  making  of  the  bargain,  the  vendor  must 
deliver  the  identical  thing  so  fiixcd  on  and  as- 
certained, and  cannot  fulfill  his  contract  by 
tendering  or  delivering  anything  else  of  a  cor- 
responding nature. — Id. 

[•]    (Sap.  1871) 

Where  a  contract  recites  the  sale  of  clover 
seed  of  a  new  crop  to  be  delivered  on  a  future 
day,  no  particular  seed  passes  by  the  agree- 
ment, bat  any  mercliantable  article  within  the 
description  will  discharge  the  obligation. — Itua- 
sell  V.  Witt,  38  Ind.  9.. 

[0  (Snp.  1S82) 
A  contract  for  the  sale  of  a  number  of  cars 
of  ice  may  be  performed  by  the  delivery  of  ice 
purchased  by  the  seller  after  the  contract  was 
made,  so  that,  in  an  action  by  the  seller  for 
breach  by  the  biij-er's  failing  to  accept,  the 
fact  that  plaintiff  had  no  ice  when  the  contract 
was  made  is  no  defense.— Schrelber  t.  Butler, 
84  Ind.  570. 

Fob  Cases  pbom  Otheb  States, 
See  43  Cent.  Dig.  Sales,  |  183. 
See,  also,  35  Cye.  p.  99. 

171.  —  Qoantltyt  amd  ueert«lam«nt 
thereof. 

Ascertainment  as  prerequisite  to  transfer-  of 

title,  see  post,  {  200. 
Effect  of  modification  of  contract,  see  post,  { 

94. 

Implied  warranty  of  qoantity,  see  post,  }  2T!j. 
Performance  of  contract,  see  post,  i  104. 
Rights  as  against  third  persons,  see  post,  |  22G. 

[a]  (App.  1893) 
■\Vhere  a  car  load  of  whitewood  varies 
from  35,000  to  00,000  feet,  a  contract  to  fur- 
nish whitewood  "at  the  rate  of  IV2  fiir  Io,jd« 
per  month  for  six  consecutive  months,"  ciid 
containing  an  itemized  statement  spooifically 
describinK  a  certain  number  of  pieces  of  wood, 
calls  for  nine  car  loads  of  wood,  in  the  propor- 
tions named,  each  car  not  to  contain  less  than 
35.000  feet.— Indianapolis  Cabinet  Co.  v.  Herr- 
mann, 7  Ind.  App.  4tI2,  'M  N.  E.  579. 

[t>]  (App.  1S95) 
Defendant  wrote  to  certain  brokers  that  it 
had  "about"  three  car  loads  of  cans  for  sale. 
The  brokers  knew  that  defendant  was  only  a 
packer  of  vegetables,  and  did  not  deal  in  cans 
for  profit  The  brokers  sold  for  defendant  to 
plaintiff,  who  was  a  packer,  three  car  loads  of 
cans,  but  defendant  was  only  able  to  deliver 
two  car  loads.    Plaintiff  purchased  in  market, 


at  a  higher  price,  6C000  cans,  required  by  him. 
A  car  load  of  cans  ia  about  70,000.  Held,  that 
defendant  was  liable  for  the  excess  paid  by 
plaintiff  for  the  cans  he  was  required  to  pur- 
cfaase.— Kirwan  v.  Van  Camp  Packing  Co.,  12 
Ind.  App.  1.  39  N.  E.  530. 

[c]  CApp.  1900) 

A  contract  for  the  sale  of  "5  M.  eacn,  let- 
ter heads,"  etc.,  "at  $32.00  per  M.,  and  hang- 
ers" at  22  cents  each,  is  to  be  construed  as  a 
matter  of  law  to  require  the  sale  of  5,000  hang- 
ers.—Beck  &  Pauli  Lithographing  Co.  v.  Ev- 
ansville  Brewing  Ca,  58  N.  E.  850,  25  Ind. 
App.  GG2. 

A  cimtract  required  plaintiff  to  manufac- 
ture and  sell  to  defendant  "5  M.  each,  letter 
heads,"  etc.,  "at  $12.00  per  M.,  and  hangers" 
at  22  cents  each.  The  defendant  contended 
that  there  was  no  agreement  as  to  the  nnmber 
of  hangers.  The  hangers  were  required  to  be 
lithographed  in  aperial  designs,  and  the  plain- 
tiff manufactured  5,000,  which  were  delivered 
to  defendant,  who  used  600,  and  stored  the  re- 
maining 4,500;  but  be  did  not  offer  to  return 
them,  or  make  any  complaint  concerning  the 
number,  until  suit  was  brought  to  recover  the 
price,  eight  years  thereafter.  Held  aufflcient  to 
show  that  tiie  parties  understood  the  contract 
to  require  5,000  hangers  to  be  furnished.— Id. 

[d]  <App.  1906) 

Contemporaneous  writings  by  which  a  cer- 
tain quantity  of  goods  were  definitply  ordered 
to  be  shipped  currently  between  certain  dates, 
and  by  which  the  order  was  accepted  with  the 
express  understanding  that  none  of  the  orders 
were  to  he  shipped,  except  as  might  be  specified 
and  ordered  by  plaintiff  from  time  to  time  as 
its  requirements  might  demand,  requires  plain- 
tiff to  take  the  goods,  except  in  case  its  re- 
quirements should  not  demand  them.  It  could 
not,  without  liability  to  defendant,  order  the 
goods  from  somebody  else. — Semon,  Bache  & 
Co.  v.  Coppes,  Zook  &  Mutachlcr  Co.,  74  N.  E. 
41,  35  Ind.  App.  351,  111  Am.  St.  Bep.  171. 

For  Cases  pbou  Otheb  States. 

See  43  Cent.  Dio.  Sales,  H  189-196w 
See,  also,  35  Gfc.  p.  99. 

§  78.         Qoallty  or  Talae,  mmA  detenal- 
nfttion  tlwreof. 

Implied  warranty  of  quality,  fitness  or  condi- 
tion, see  post,  SS  265-273. 
Mistake  as  to  quality,  see  ante,  S  36. 
Performance  of  contract,  see  post,  163-107. 

[a]  (Bap.  1864) 
A.  agreed  to  receive  from  B.  between  55 
and  70  pork  hogs,  to  be  delivered  to  him  at  bis 
pork  house.  Held,  that  slaughtered  hogs  were 
to  be  delivered,  and  that  the  hogs  purchased 
were  those  owned  by  B.  at  the  time  of  making 
the  contract,  and,  if  he  did  not  then  own  a 
sufficient  number,  which  could  at  the  time  of 
delivery  be  made  to  fulfill  the  terms  of  the 
contract,  that  then  A.  was  released.— Alexander 
V.  Dunn,  5  Ind.  122. 
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[b]  (Sap.  1860) 

A  contract  to  furnish  a  certain  quantity 
of  "good  mercbantable  wood"  ia  performed  by 
tbe  delivery  of  wood  of  a  qnaUty,  taking  the 
whole  lot  together,  such  as  la  generally  sold 
In  the  market;  it  not  being  necessary  that  ev- 
ery stick  should  be  of  the  best  quality.— Blake  t. 
Uedges,  14  Ind.  500. 

[c]  (Sap.  im) 

In  the  absence  of  any  contrary  stipulation 
fn  a  contract  for  the  sale  of  ice,  its  quality  is 
to  be  determined  at  the  place  of  shipment — 
Scbreiber  v.  Butler,  Si  Ind.  57tl. 

Id]     <App.  190S) 

An  agreement  hy  defendants,  In  connection 
with  a  contract  to  sdl  goods  for  plaintiff  on 
commission  that,  if  any  goods  ordered  of  plain- 
tiff should  remain  unsold  at  a  certain  time, 
defendants  would  buy  and  pay  for  them  at  cer- 
tain prices,  one  year  after  that  time,  if  re- 
quested, does  not  apply  to  goods  remaining  in 
defendants*  bands  at  the  agreed  time,  which 
bad  been  delivered  to  them  tn  an  nosalabie  con- 
dition.—Hollowell  T.  Smith  Agricultural  Chem- 
ical Co.,  41  Ind.  App.  3G1.  88  N.  B.  772. 

I«l     (App.  1908) 

Where  defendant's  agent  on  being  Bolicited 
for  a  coal  order,  and  being  asked  by  plaintiffs 
salesman  what  he  would  pay.  stated  he  bad 
been  buying  "Indiana  eg^,  double  screened  coal, 
absolutely  clean,  for  $1.75,"  and.  after  a  tele- 
phone conversation  with  plaintiffs  office,  the 
aalesroan  stated  to  defendant's  agent  "We  will 
put  It  In  here  for  |1.75,"  an  order  given  for 
"Indiana  egg  coal"  pursuant  to  such  negotia- 
tions requires  defendant  to  furnish  double 
screened  coal. — Indiana  Fuel  Supply  Co.  v.  In- 
dianapolis Basket  Co.,  41  Ind.  App.  058.  84 
K.  B.  m 

Fob  Casks  frou  Otiieb  States, 

Ses  43  Cent.  Dig.  Sales,  S8  197-203;  11 
Cekt.  Dig.  Contracts,  {  SSS. 

1 74.  Prloe,  eKpansMi  mmd  Mate  at  trans- 

Amount  of  price  as  affecting  implied  warranty, 

see  post^  I  206. 
Ascertainment  of  price  as  prerequisite  to  tiana- 

fer  of  title,  see  post,  {  226. 

Fob  Casrs  vhou  Onmt  States, 

See  43  Gent.  Dig.  Sales,  H  203-213. 
See,  also,  35  Cyc.  101-109. 

S  76.    Markot  vrlae. 

U]    (App.  1884) 

Where  a  resident  of  Indiana  orders  lum- 
ber of  a  wholesale  dealer  in  a  distant  state, 
to  be  shipped  to  Indiana,  and  the  order  is  silent 
as  to  the  price,  the  market  value  at  the  place 
of  business  of  the  seller,  and  not  the  market 
value  at  tbe  place  of  delivery,  determines  the 
price. — Deither  v.  Ferguson  Lumber  Co.,  9 
Ind.  App.  173,  35  N.  E.  &13,  36  N.  E.  765. 


For  Cases  vbom  Otheb  Sta-rs, 

See  43  Cent.  Dxo.  Sales,  U  205,  207. 
See,  alto,  35  Cyc;  p.  104. 

}77.  —  AaeertainniMtt    vadev  pmrl- 
■lons  of  eomtraet. 

Ul  {8iip.lS61) 
A.  sold  to  B.  a  quantity  of  flax  seed,  and 
took  tbe  following  receipt:  "Received  of  A.  l(a 
bushels  of  flaxseed,  to  be  paid  for  12^  cents 
below  the  Cincinnati  prices,  when  called  for. 
August  26^  1846."  A,  indorsed  on  the  receipt: 
"Received  on  tbe  within  $42  in  cattle,  June, 
1817.  Demanded  April  1,  1847."  Beld.  that 
this  instrument  was  only  an  acknowledgment 
of  the  receipt  of  the  flaxseed,  with  a  promise 
to  pay  for  it  on  demand  at  tiie  specified  reduc- 
tion from  the  Cincinnati  price,  and  that  the  de- 
mand referred  only  to  the  time  of  payment,  not 
to  the  price,  which  should  be  regarded  as  fixed 
by  the  price  at  Cincinnati  at  the  time  the  fla^ 
seed  was  delivered  and  the  receipt  giveik— 
sen  T.  Beard,  2  Ind.  505. 

[b]  (App.  1900) 

In  a  contract  for  the  delivery  of  paper,  tbe 
court  cannot,  in  construing  It.  read  into  It  the 
word  "net"  after  the  words  "53,000  pounds 
book  paper,"  as  that  term  has  a  fixed  and  defi- 
nite meaning  In  commercial  transactions.— Ev- 
erett V.  Indiana  Paper  Co.,  57  N.  B.  281,  25 
Ind.  App,  287. 

[c]  (Sap.  1904) 

Plaintiff  contracted  to  sell  defendant  the 
output  of  its  glass  foctory  during  a  certain  sea- 
son, at  a  discount  of  a  certain  per  cent  lower 
than  the  lowest  price  made  by  the  A.  Glass 
Co.,  plaintiff  to  have  the  right  to  end  the 
agreement  if  the  price  of  glass  fell  90  per  cent, 
below  an  ttxisting  price  list,  and  either  party 
being  authorized  to  cancel  it  on  a  week's  no- 
tice; "payment  for  glass  is  to  be  made  *  •  • 
promptly  on  receipt  of  same."  field,  that  the 
price  of  each  shipment  of  glass  was  to  be  de- 
termined by  the  prices  of  the  A.  Co.  existing  at 
the  time  of  its  receipt,  and  was  not  affected  by 
a  subsequent  reduction  during  the  season.— 
Matthews  Glass  Co.  t.  Burk.  70  N.  E.  371.  162 
Ind.  606. 

Fob  Cases  tboh  Otheb  States, 

See  43  Cent.  Dig.  Sales,  SI  20S-211& 
See,  also,  35  Cyc.  pp.  102-109. 

179.  Plaoa  of  aaUvary. 

ta]    (Sup.  1S68} 

Where,  under  a  contract  for  sale  and  de- 
livery of  goods,  no  place  of  delivery  is  de^ 
nated,  delivety  should  be  made  where  seller 
had  them  at  the  time  of  the  sale  or  at  the 
seller's  usual  place  of  business.— Bailey  r.  Rid- 
etts,  4  Ind.  4S& 

[b]    (Snp.  1S5S> 
A  contract  wits  to  deliver  certain  ho^ 
sold  at  any  pork-packing  house  in  M.  designat- 
ed by  the  vendee.    Held,  in  an  action  for  the 
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vendor's  failure  to  perform,  that  a  derignation 
by  the  assignee  of  the  rendee  was  good^Mew- 
herter  t.  Price,  11  Ind.  199. 

[e]  (Sap.  1973) 
Where  a  contract  for  tlie  sale  and  delivery 
^>f  hogfi  provides  tliat  they  shall  be  weighed 
and  paid  for  at  certain  scales,  it  will  be  infer- 
red that  the  place  of  delivery  is  the  scales.— 
Kirkpatrick  v.  Alexander,  44  Ind.  695. 

[d]     (Sap.  18T7) 

A  party's  delivery  of  a  lot  of  hogs  at  a 
■specified  weighing  place,  on  the  10th  day  of 
Auirust,  and  the  removal  of  them  by  him  liefore 
-noon  of  that  day  to  a  place  a  quarter  of  a  mile 
dijitaot,  where  they  were  not  visible  from  the 
weighing  place,  was  not  a  valid  delivery  un- 
der a  contract  to  deliver  them  at  such  weigh- 
ing place  during  "the  first  half  of  Augusc," 
etc.— Kirkpatrick  t.  Alexander,  60  Ind.  95. 

Fob  Cases  fbom  Otheb  States, 

See  43  Cent.  Dm.  Sales,  $S  214-216. 

{  80.  PljMe  of  parsueni. 

Effect  of  custom,  see  OtrsroHB  and  Usages, 
818. 

Fob  Cases  fbou  Otbeb  States, 
See  43  Gent.  Dig.  Sales,  S  228. 

■181.  nsM  of  doUTory. 

Delay  in  deliveiy,  see  post,  IS  171-176. 
Performance  of  contract*  in  general,  see  post, 
g  150. 

W    (Bap.  18S4) 

A.  having  purchased  500  hogs  of  B.,  it 
wis  agreed  that  300  of  them  he  delivered,  if 
A.  should  want  them,  after  November  25,  1S50, 
but  B.  was  to  have  the  privilege  of  not  de- 
livering 200  until  December  1.  1850,  but  was 
to  deliver  them  on  that  day,  or  as  soon  after 
as  A.  might  require.  Timely  notice  was  to  be 
given,  so  that  the  hogs  conid  be  slanghtored 
in  time  for  delivery.  A.  gave  notice  to  B. 
December  11,  I8oO,  that  he  was  ready  to  re- 

-ceive  and  pay  for  the  hogs.  Held,  that  A.'s 
agreement  was  not  to  take,  the  bogs  whenever, 
after  December  1st,  B.  saw  fit  to  deliver  them, 

'but  only  after  be  had  given  notice  that  he  was 
ready  to  receive  them,  and  that  after  Decem- 
ber 1,  1850,  at  any  reasonable  time  during  the 
hog-killing  season,  be  might  give  notice,  and 
that  B.  must  be  ready  to  respond  to  it,  and 
that  notice  given  by  A.  December  11,  1850,  was 
reasonable  and  timely.— Peak  v.  HolUngsworth, 

.6  Ind.  120. 

[b]    (Sap.  ISiiS) 

Under  a  written  contract  to  deliver  50 
hogs  "at  any  time  between  the  10th  and  20tb 
of  November,  1852,"  both  days  should  be  ex- 
cluded; and  a  demand  made  on  the  19th  to  de- 
liver  the  hogs  on  the  20th  would  not  support 
the  action.— Cook  v.  Gray,  6  Ind.  335. 


[c]  (Sup.  1SE8) 
Goods  were  ordered  to  be  sent  by  the  first 
boat.  Held,  this  meant  the  first  boat  by  which 
it  was  possible  safely  to  send  tbem,  and  that 
a  Bending  by  the  first  general  boat  was  suffi- 
cient, though  a  boat  bad  before  been  sent  by 
a  few  shippers  who  specially  chartered  heft- 
Johnson  T.  Chambers,  12  Ind.  102. 

[d]  (Sap.  iS62) 

A.  agreed  to  deliver  to  B.  a  certain  number 
of  hogs,  of  a  certain  weight,  between  the  1st 
and  15th  of  December,  1357,  at  the  option  of 
B.,  who  was  to  notify  A.  of  the  particular  day 
in  this  interval  when  he  wished  the  delivery, 
only  providing  that  A.  should  not  be  held  lia- 
ble for  any  deficiency  in  this  number  caused 
by  the  breaking  out  of  cholera  among  his  bogs. 
B.  notified  A.  to  deliver,  on  December  2d.  A. 
tendered  hogs  of  a  weight  not  up  to  contract 
on  December  6th,  which  B.  rejected.  On  De- 
cember 10th,  A.  tiought  hogs  of  a  third  party, 
and  tendered  them.  These  were  up  to  the  con- 
tract weight,  but  B.  refused  to  receive  them. 
Held  that,  owing  to  the  shortness  of  the  hog 
season  and  the  uncertainty  of  proper  weather 
for  the  poi^  business,  B.  was  not  bound  to  ac- 
cept the  second  lot  of  hogs  offered  by  A.,  after 
his  unreasonable  delay  to  deliver  after  notice. — 
Mnrpby  v.  Toner,  19  Ind.  228. 

[e]  (Map.  186S) 

Where  the  time  and  place  of  delivery  are 
fixed  by  the  contract,  a  tender  of  the  property 
to  be  delivered,  to  be  valid,  must  be  made  a 
Tessonable  time  before  annset  on  the  given  day, 
and  must  be  continued  nntil  that  time,  unless 
the  party  who  is  to  receive  the  property  ten- 
dered appear  sooner;  and,  if  he  be  present, 
a  tender  to  him  at  any  time  during  the  day  is 
good.— Larimore  t.  Hombaker,  21  Ind.  430. 

[f]  (Snp.  im) 

A  vendor  of  lumber  on  a  contract  to  de- 
liver "on  or  before  August  Ist"  haa  the  whole 
Ist  day  of  August  to  deliver  In.— Adams  v. 
Dale,  29  Ind.  273. 

[g]  (Super.  1S72} 

Where  materials,  the  payment  for  which 
has  been  secured  at  a  distant  date,  are  demand* 
ed,  the  manufacturer  is  entitled  to  a  reasonable 
time  to  ascertain  the  character  of  the  security 
before  delivering  the  goods.— Farman  v.  Bat* 
cliff,  Wils.  145. 

[hi    (Sup.  1876) 

A  contract  of  sale  provided  that  the  seller 
would  deliver  to  the  buyer  a  specified  number 
of  hogs  at  a  designated  place  "at  the  option 
of  the"  buyer,  "at  any  time"  during  a  specified 
period.  Heldf  that  it  was  the  duty  of  the  buyer 
to  notify  the  seller  as  to  what  time  during  such 
period  such  delivery  should  be  made  in  order 
to  make  the  seller  liable  for  failure  to  deliver 
the  hogs.— Posey  v.  Scales,  55  Ind.  282. 

[I]    (Sap.  1882) 
A  contract  for  the  sale  of  a  nnmber  of  car 
loads  of  ice  to  be  shipped  "as  required,"  witb- 
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oat  ftiitlDK  who  wai  to  reqaln  tlie  shipment, 
may.  Id  order  to  uphold  the  cootract,  be  proper- 
ly coDitrued  as  reriulrinc  Hhipments  at  the  buy- 
er's order.— Schreiber  t.  Bntler,  M  Ind.  570. 

m  (App.1896) 

Where  the  vendor  failed  to  delirer  goods 
wltbiQ  the  time  agreed  apon,  the  rendee  is  not 
liable  on  the  contract,  time  being  of  the  essence 
thereof.— KlUnxer  t.  Comstock,  13  Ind.  App. 
000,  41  N.  K.  351. 

m    (App.  1896) 

Where  defendanti  agreed  In  writing  to  far- 
nlsh  1,200,000  brick  for  a  sewer  which  plain- 
tiff was  bailding  for  the  city,  "delivery  to  com- 
mence about  April  1st  at  the  rate  of  no  less 
than  300,000  bride  per  month,"  tha  extrinsic 
fact  that  plaintilTB  contract  wi^  the  city  called 
for  completion  of  the  sewer  by  August  1st,  and 
that  this  was  known  to  defendant,  if  read  Into 
the  contract  of  sal^  would  not  Justify  the  court 
In  construing  aueb  contract  as  an  agreement 
to  furnish  800,000  brick  early  enough  in  each 
month  to  enable  plaintiff  to  lay  them  within 
the  same  month,  but  would  at  most  require  the 
delivery  of  the  whole  amount  In  time  to  com- 
plete the  sewer  by  August  Ist.— ConsolidRted 
(;oal  &  Ume  Co.  t.  Mercer,  16  Ind.  App.  504, 
44  N.  G.  100:». 

[1]    (Snp.  im) 

Where  a  contract  for  the  sale  of  paving 
bricks  required  shipments  to  begin  "about  Oc- 
tober 20,  1000,"  time  was  not  of  the  essence 
of  the  agreement.— O'Brien  v.  Higley,  70  N.  R 
242,  162  iDd.  310. 

For  Cases  fbou  Otiieb  States, 

Ske  43  Cent.  Dio.  Sales,  H  217-223. 

|8S.  Tlattt  of  paymOBt  aad  tenns  of 

OTOdit. 

Default  or  delay  in  payment,  see  post,  §g  104, 

m 

Sale  on  credit  as  transfer  of  title,  see  post,  i 
203. 

fa]  Where  a  contract  of  sale  of  property  is 
silent  as  to  the  time  of  payment,  the  law  im- 
plies that  payment  shall  be  made  on  delivery 
of  the  property.— (Sup.  1840)  Itoblnson  v.  Uar- 
uey.  0  Blackf.  320;  (1S85)  Terwllilger  t.  Mur- 
phy, 104  Ind.  32,  S  N.  E.  4(H. 

[b]    (8«p.  18G7) 

Where,  In  a  contract  of  sale,  no  day  of 
payment  ia  fixed,  the  Inference  Is  that  the  ven- 
cli>e  agreed  to  pay  within  a  reasonable  time. — 
WrigUt  V.  Maxwell,  8  Ind.  11^ 

[cl  (a«p.iKi) 

Where  a  party  agrees  to  deliver  property 
oD  a  day  and  at  a  plnee  named  in  the  contract 
of  sale,  to  be  paid  for  on  delivery,  such  de- 
livery and  payment  are  concurrent  acta,  to  be 
done  at  the  same  time.— Johnson  v.  Powell,  0 
Ind.  SOS. 


[d]  (Snp.  U82) 

Where  a  contract  for  the  sale  of  goods  is 
silent  as  to  the  time  or  terms  of  payment,  a 
promise  of  immediate  payment  is  implied.— 
Rons  T.  Walden,  S2  Ind.  238. 

[e]  (Apw.  I8tt) 

Defendants  agreed  to  buy  and  plalntilb 
to  sell  4.000  barrels,  to  be  delivered  at  defend- 
ants' mill  by  January  IsL  It  was  furtber 
agreed  that  defendants  should  buy  of  plaintiffs 
all  tile  barrela  they  should  use  for  one  year 
from  the  date  of  the  contract,  the  barrels  to  be 
"first  class,"  and  the  agreed  price  to  be  paid  in 
cash.  Htld.  that  there  was  an  executory 
contract  to  sell,  rather  than  an  absolute  sale; 
and  when  any  quantity  of  barrels  was  delivered 
and  accepted  pursuant  thereto,  plaintifb  woe 
entitled  to  full  payment  at  the  contract  price  for 
the  nnmber  so  dedivered,  thou^  the  entire  num- 
ber mentitnied  in  the  contract  was  not  delivered 
at  the  time  specified. — Neai  v.  Shewalter,  5  lad. 
App.  147,  31  X.  E.  848. 

in  (App.  I90t) 
A  contract  to  purchase  a  partnership  stod: 
of  goods  when  an  inventory  of  the  assets  and 
liabilities  of  the  grm  shall  have  been  taken  and 
matters  adjusted,  makes  the  taking  of  the  in- 
ventory and  adjustment  a  condition  precedent 
to  the  iiability'of  the  buyer  for  the  purchase 
price.— Breasler  T.  Kelly,  72  X.  E.  613,  34  Ind. 
App.  235. 

[g]    (Snp.  1907) 

At  common  law,  where  goods  are  to  be  de- 
livered and  paid  for  In  installments,  time  is 
considered  as  of  the  essence  of  the  contracL— 
Ohio  Valley  Buggy  Co.  v.  Anderstm  Forging 
Co.,  1G8  Ind.  503,  81  N.  R  674. 

(hi    (App.  1907) 

A  sale  for  spot  cash  is  a  sale  in  which  the 
money  is  immediately  paid. — First  NaL  Bank 
V.  Qoldsmith,  40  Ind.  App^  69S,  82  X.  B.  i99. 

For  Cases  from  Other  States, 

See  43  Cent.  Dio.  Sales,  SS  22J)-233;  U 

Cent.  Dig.  Cont.  §  980. 
See,  also,  35  Cyc  p.  117- 

S  85.  Ooiidlti<au  jmd  provisos. 

Conditionsl  sales,  see  post,  H  450-481. 

(«]    (S«P.  IS59) 

Where  a  contract  for  tlie  delivery  of  10.- 
000  bushels  of  com  specified  that  2,600  busbels 
of  the  com  was  already  in  pens,  and  was  put 
at  the  purchaser's  risk  as  to  damage  by  rain, 
it  was  keld  that  it  could  not  be  implied  tlitt 
the  purchaser  accepted  the  corn  in  pens  as 
being  2,000  bushels,  and  that  all  loss  or  damage 
caused  otherwise  thao  by  rain  must  be  borne 
by  the  vendor.— Ricketts  v.  Bajs,  13  lad.  ISL 

[b]   (Sap.  18S4) 
An  agreement  by  a  seller  <rf  goods  to  Aq» 
them,  to  notify  the  boyer  of  the  diipient  >ad 
to  give  Um  "all  proper  informatiMU  toaehing 
the  goods  and  all  mattera  appertaining  Aeie- 
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to,"  do«8  Dot  require  the  uller  to  Insure,  uor  to 
give  any  information  concerning  inaniance.— 
Bartlett  t.  Jewett,  98  Ind.  206. 

[c]    (App.  1S&6) 

A  aeller  of  a  harvester,  on  its  failure  to 
do  good  work,  agreed  to  repair  it  so  it  could 
do  Eood  work  ai  the  next  harveHt,  the  agree- 
ment providing  that  the  purchaser  should  give 
notice  two  days  before  he  wished  to  start  the 
machine.  The  seller  made  certain  repairs,  and 
informed  the  purchaser  that  the  machine  was 
all  right.  Held,  that  after  such  assurance  no 
necessity  existed  for  the  purchaser  to  give  the 
notice  provided  for  in  the  agreement.— Piano 
Manuf'g  Co.  V.  Kesler,  15  lad.  App.  IIU.  43 
N.  E.  925. 

[0]     (App.  1908) 

Where  parties  contract  for  the  sale  of 
■tone,  to  be  inspected  and  accepted  or  rejected 
by  a  third  party,  not  under  the  control  of  either 
of  the  contracting  partto,  and  such  third  party 
falls  to  act,  the  contract  U  dlschaq^.— West- 
em  Const  Co.  t.  Romona  OOlltic  Stone  Co.,  41 
Ind.  Apik  229.  80  N.  B.  856. 

M     (App.  1909) 

A  provision,  in  a  contract  for  the  sale  of 
machinery,  that  the  price,  which  was  deposit- 
ed with  a  third  person,  was  to  belong  to  the 
seller  when  the  machinery  had  been  delivered  in 
the  condition  set  out  in  the  contract,  "and  to 
the  acceptance  of  said"  purchaser,  and  that, 
until  the  purchaser  "shall  have  received  and 
accepted"  it,  the  sum  specified  was  to  remain 
the  property  of  the  purchaser,  the  refusal  of 
the  purchaser  to  accept  terminated  the  contract, 
unless  his  refusal  to  accept  is  made  in  bad 
faith.— Holtz  v.  Galdir,  87  N.  E.  997. 

[f]  (App.  ISIO) 
Plaintiff  offered  to  sell  defmdants,  subject 
to  arrival,  one  car  load  of  refined  powdered 
vhite  arsenic  from  a  lot  "we  have  engaged  for 
Xovember  shipment  from  Europe  to  New  York," 
for  arrival  there  early  in  December,  at  a  spec- 
ified price  per  hundred,  which  offer  defendants 
accepted  in  terma.  Beld,  tb&t  the  worda  "sub- 
ject to  arrival"  referred  to  the  goods  which 
were  the  anhject  of  the  contract,  implying  a 
condition  that,  aniess  the  goods  did  arrive,  the 
seller  was  not  responsible  for  nondelivery  and 
the  purchaser  not  liable  for  the  price;  and 
hence,  the  goods  never  having  been  shipped 
from  EuroiM  because  of  the  European  seller's 
breach  of  contract,  defendant  could  not  recover 
damages  for  plaintiffs  failure  to  deliver. — Penn- 
Americau  Plate  Glass  Co.  v.  Harsliaw,  Fuller 
ft  Goodwin  Co.,  90  M.  E.  1047. 

Fob  Cases  raou  Oibeb  Siates, 

See  43  Cei«t.  Did.  Sales,  §g  236-238. 
See,  also,  35  Gyc.  pp.  110-112. 

i  86.  Asalsiuiient  of  costraet. 

Contract  of  conditional  sale,  see  post,  S  475. 
Rights  and  liabilities  of  aeller  as  to  assignee, 
aee  post.  »  219-225. 


[•]  (S«p.  1ST4) 
A.  delivered  a  wagon  to  B.,  under  a  con- 
tract by  which  the  latter  agreed  to  pay  a  cer- 
tain weekly  rent,  without  demand,  with  the 
right  to  purchase  at  a  stipulated  price  within 
a  given  time,  and,  in  case  of  his  election  so  to 
do,  all  rent  paid  should  be  credited  on  the 
price,  but,  in  case  of  a  failure  to  pny  the  rent, 
A.  was  entitled  to  terminate  the  contract  and 
take  possession.  B.,  while  in  arrear  for  rent, 
sold  the  wagon  to  C,  who  agreed  to  pay  the 
residue  of  the  purchase  money,  but  A.  refused, 
and  demanded  the  wagon.  Held,  that  the  con- 
tract between  A-  and  B.  was  assignable,  and 
that  the  sale  to  B.  operated  as  an  equitable  as- 
signment thereof. — Blair  t.  Hamilton,  48  Ind. 
32. 

[b]    (App.  1899) 

An  executory  contract  for  the  sale  of  a  ma- 
chine with  a  warranty  Is  not  assignable  by  the 
person  named  therein  as  seller.— Sprankle  T. 
Trulove,  54  N.  E.  461,  22  Ind.  App.  577. 

Fob  Gases  fbou  Otheb  States, 
See  43  Cxnx.  Dio.  Sales.  S  167. 

S  ST.  Evidenoe  to  »id  constrnotlon. 

Parol  or  extrinsic  evidence  to  contradict  or 
vary  written  contract,  see  Btidbkce,  H  400, 

419. 

Separate  or  snbsequent  oral  agreement  affecting 
written  contract,  see  Btidencb,  H  430-443. 

M  (APP.18H) 

Where  an  order  for  lumber  Is  rileut  as 
to  the  price,  a  copy  of  a  price  list  received  by 
the  buyer  from  the  seller  before  the  sale  is  ad- 
missible, in  an  action  for  the  value  of  the  lum- 
ber, to  show  the  terms  of  the  sale.— Diether  .v. 
Ferguson  Lumber  Co.,  9  Ind.  App.  173,  35  N. 
a  843,  36  N.  E.  765. 

[b]    (Sup.  1904) 

Plaintiff  having  contracted  to  sell  glass  to 
defendant  during  a  season,  at  prices  depending 
on  those  to  be  fixed  by  the  A.  Glass  Co.,  circu- 
lar letters  purporting  to  be  addressed  by  such 
company  to  its  customers,  shown  to  be  the 
means  by  which  It  informed  Its  customers  of  its 
prices,  received  In  the  regular  course  of  busi- 
uess,  and  recognized  and  acted  on  by  such  com- 
pany, are  admissible  in  an  action  for  the  price 
of  glass  sold  by  plaintiff  to  defendant— Mat- 
thews Glass  Co.  T.  Burfc,  70  N.  E.  371,  162 
Ind.  608. 

[ol  (App.  1908) 
Where  a  contract  for  the  sale  of  coal  was 
silent  as  to  whether  steam  or  domestic  coal 
should  be  furnished,  domestic  coal  being  the 
higher  grade,  that  the  coal  was  bought  and  sold 
for  the  purpose  of  generating  steam  does  not 
show  conclusively  that  the  higher  grade  was 
not  contemplated  by  the  contract— Indiana 
Fuel  Supply  Co.  v.  Indianapolis  Basket  Co.,  41 
Ind.  App.  658,  84  N.  E.  776. 

Fob  Oases  fbom  Otheb  States, 

See  43  Cent.  Dio.  Sales,  gg  239-247, 1046. 
See,  also,  120  Cyc.  pp.  120-122. 
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§  88.  Qneatloni  for  Jarr* 

[a]  (Sop.  Ib56) 

A.  sold  a  crop  of  corn  to  B.,  aftreeing  to 
harvest  it  and  give  notice  to  B.,  which  he  did. 
Held,  that  the  question  whether  the  corn  was 
harvested  and  notice  given  in  reaBooable  time 
was  for  the  jury.— Meek  t.  Spencer,  8  Ind.  IIS. 

[b]  (Rap.lSTS) 

Whether  a  contract  ts  a  bar(»in  and  sale 
or  nn  executory  agreement  for  a  sale  depends 
on  the  intention  of  the  parties,  to  be  gathered 
from  all  the  terms  and  stipulations  of  the  con- 
trnct.  and  is  generally  a  question  of  fact— 
Ix-sier  T.  East,  4i)  Ind.  5S8. 

For  Cases  ntou  Otoeb  Stater, 

See  43  Cent.  Dig.  Sales,  H  21S-250. 
See,  also,  35  Cyc.  p.  123. 

m.  MODIFICATION  OR  RESOUSION 

OF  CONTRACT. 

CanroUation  of  written  contracts  in  equity,  see 

Cancei-latiox  of  Instruments. 
Consideration  for  modiScation  ot  warranty,  see 

lio.st,  §  257. 

Uecovcry  of  price  paid  on  rescission  of  con- 
tract, see  post,  S  391. 

(A)  BY  AGREEMENT  OP  PARTIES. 
NovfltioD,  ae«  Novation,  {  1.  . 

{!80.  Modlfioatlon  by  rabsequamt  «c»e- 

[a]  (App.  1896) 
Where  defendant  aold  plaintiff  a  har\-est- 
Ing  machine,  and  on  its  failure  to  do  Kood 
work  afn*ced  that  if  it  did  not  do  good  work  In 
the  next  harvest  it  would  furnish  another  one, 
such  agreement  was  based  on  a  snfficfrat  con- 
jideration.—Plano  Manufg  Co.  T.  Kesler,  15 
Ind.  App.  110,  43  N.  E.  925. 

Fob  Cases  fbou  Other  States, 

See  43  Cent.  Dia.  Sales.  g§  251.  252,  ^9. 
See,  also,  35  Cyc  pp.  124,  125. 

4  00.  BEersev  in  avbaBqneiLt  sontnuit. 

U]    (App.  1897) 

The  preUminary  negotiations  for  the  sale 
of  a  machine  are  merged  in  a  written  contract 
8ubse(iuently  entered  Into.— Burfc  t.  Keystone 
Mfg.  Co.,  48  N.  E.  382, 19  Ind.  App.  350. 

For  Cases  from  Otueb  States, 
See  43  Cent.  Dio.  Sales,  |  253. 
See,  also.  35  Cyc.  p.  126. 

5  91.  Option  to  rcseind. 

M    (App.  IWK) 

A  contract  to  order  goods  from  defendant 
provided  that  plaintiff  would  take  the  same 
currently,  as  specified  on  order,  between  cer- 
tain dates,  aubject  to  plaintiff's  privilege  to 
change  sizes  from  those  specified,  and  to  can- 


(.el,  in  the  event  of  an  emergency,  sacb  por- 
tions of  the  order  as  had  not  been  taken  ia 
work  by  ,  defendant.  It  further  provided, 
"Prices  guarantied  against  decline,  and  in  the 
event  of  receiving  lower  quotations,  yon  [de- 
fendant] to  have  the  privilege  of  meetins  same 
or  else  to  cancel  such  portions  of  order  that 
have  not  been  taken  in  worii,  and  likewise  the 
balance  of  this  contract"  Held,  that  the  priv- 
ilege of  cancellation  was  not  dependent  on  de- 
fendant's wish,  but  upon  a  decline  of  prices, 
evidenced  by  the  receipt  of  lower  qnotations 
by  defendant,  and  an  election  on  its  part  not 
to  meet  the  decline.— Semon,  Bacbe  A  Co.  v. 
Coppes,  Zook  A  Mutschler  Co.,  74  N.  E.  41,  35 
Ind.  App.  351,  111  Am.  SL  Rep.  171. 

Where  a  contract  givm  the  seller  the  right 
of  cancellation  on  condition  that  articles  ctm- 
tracted  for  decline  In  price,  and  he  shall  decline 
to  meet  such  price,  the  contract  is  binding,  and 
the  option  is  unavailing  where  the  price  of  tht 
articles  advance.— Id. 

For  Casks  from  Other  States, 

See  43  Cent.  Dio.  Sales,  254-256L 
See,  also,  33  Cyc  pp.  127,  12Sw 

{92.  Acroemont  to  rescind. 

Application  of  statute  of  frauds  to  contracts  for 
rescission,  see  Frauds,  Statute  or,  $  81. 

For  Oases  from  Other  States, 

See  43  Cent.  Dio.  Sales.  {$  257,  239. 
See,  also, '35  Cyc  p.  128. 

S  93.  Abandonment  of  ricbta. 

[a]  (Sup.  1867) 

When,  on  a  refusal  by  the  buyer  to  com- 
plete a  contract  of  sale  and  an  abandonment 
by  him  of  the  property,  the  seller  retakes  pos- 
session of  the  property,  treating  it  as  his  own, 
and  sells  the  same,  without  notice  to  the  bujer 
of  an  intention  to  sell  for  bis  acconnt,  it  is  & 
rescission  of  the  contract.— Bedmond  t.  Smock, 
28  Ind.  363. 

[b]  (Super.  1874) 

A.  purchased  from  B.  three  casks  of  wine, 
but,  it  being  of  an  inferior  quality,  A.  refused 
to  recei\-e  it,  and  so  notified  B.  A.  finally  took 
the  wine  from  the  station,  and  stored  it  in  the 
cellar,  separate  from  his  other  stock,  anbject 
to  B.'s  order,  notifying  B.  Held,  that  by  tus 
acquiescence  in  the  refusal  to  receive  the  wine, 
and  subsequent  demand  therefor,  the  right  of 
possession  and  title  remained  in  B. — Bauer  v. 
Stumph,  Wn>.  614. 

Fob  Cases  fboic  Otheb  States. 
Sbk  4S  Cbnt.  Dig.  Sales,  {  ^8. 

i  94.  Opovation  and  ofleot. 

Transfer  of  title,  see  post.  8  218. 

[a]     (Snp.  1890) 

A  contract  for  the  sale  ot  12  car  loads 
of  goods,  to  be  shipped  tn  certain  car^  was 
afterwards  changed  so  as  to  provide  that  the 
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xoodi  should  be  shipped  In  terger  can. 
that  this  change  did  not  Increase  the  ankoant 
to  be  delivered  beyond  that  necesaary  to  fill 
12  of  the  Bmaller  cars.— OTerrall  v.  Vancami^ 
124  Ind.  336,  24  N.  E.  134. 

Fob  Cases  fbom  Other  States, 
See  43  Cert.  Dig.  Salea,  |  260. 
See,  also,  35  Cyc  p.  128. 

(B)  RESCISSION  BY  SELLER. 

By  buyer,  see  post,  Si  112-130. 
Conditional  sales,  see  post,  {  479. 
Rights  as  to  third  persons,  see  post,  {  221. 
Stoppage  in  transltn,  see  post,  U  2^297. 

S  95.  Rislit  to  rescind. 

For  Cases  from  Otheb  States, 

See  43  Cent.  Dig.  Sales.  H  261-265. 
See,  also,  35  Cyc.  pp.  131-134;  note,  54 
Am.  Rep.  614;  note,  18  Am.  St.  Sep. 
362. 

'{  B7.  —  lanlidlty  of  oontraet. 

Parol  evidence  to  show  fraud  in  contract,  see 
Evidence,  |  434. 

[•]  (Sap.  1883) 
Where  goods  are  obtained  by  purchase 
effected  through  the  fraudulent  representations 
of  the  vendee,  the  vendor  may  rescind  the  con- 
tract on  the  discovery  of  the  fraud  and  reclaim 
the  goods.— Brower  t.  Qoodyer,  88  Ind.  572. 

For  Cases  from  Other  States, 
See  43  Cent.  Dig.  Sales,  i  262. 
See,  also,  36  Cyc  p.  13a 

1 98.  ^—  Breaeh  of  oontvaet  w  ooadl- 
tlon  In  (eneral. 

[a]    (Super.  1S73) 

A.  contracted  to  sell  B.  all  the  brick  he 
shoatd  make  and  bum,  except  the  last  kiln,  at 
certain  prices  for  each  kilo.  After  A.  had  burn- 
ed one  kiln,  he  delivered  the  same  to  B.,  who 
accepted  them  on  the  contract;  but,  before  the 
second  kiln  was  ready  for  delivery  B.  inform- 
ed A.  that,  if  such  kiln  had  more  lime  in  it 
than  the  first,  he  must  get  another  purchaser 
for  it,  but  that  he  wanted  to  see  it  before  it 
was  sold,  as  he  would  take  the  good  portiAus  of 
it.  The  second  kiln  had  in  fact  more  lime  in 
it  than  the  first ;  this  being  due  to  the  lime 
in  the  clay,  and  not  from  any  fault  or  fraud 
of  A.  B.  knew  at  the  time  of  the  contract 
where  the  clay  was  to  be  obtained.  Held,  that 
A.,  after  receiving  notice  from  B.  that  he  would 
take  only  the  good  portions  of  the  second  kiln, 
was  entitled  to  treat  the  whole  contract  as 
broken  by  B.— Quwack  v.  Cruse,  Wils.  320. 

Fob  Cases  pboic  Otheb  States, 

See  43  Cent.  Dig.  Sales,  i  263;  11  Cent. 

Dig.  Contracts,  8  1178. 
See,  also,  36  Cyc  pp.  131-134. 


1 99.  —  Nonpajment  «f  prloe. 

M  (Sav.l»7) 
A  contract  for  the  sale  of  goods  fixed  the 
time  for  payment  for  each  installment  of  goods 
delivered.  The  buyer  failed  to  pay  for  install- 
menta  within  the  time  fixed.  Held,  that  the 
seller  was  entitled  to  exercise  his  right  to  re- 
scind the  contract.— Ohio  Valley  Buggy  Co.  v. 
Anderson  Forging  Co.,  168  Ind.  593,  81  N.  B. 
574. 

Fob  Cases  fboh  Other  States, 
See  43  Cent.  Dig.  Sales,  |  264. 
See,  also,  35  Cyc.  p.  133. 

S 101.  Estoppel  or  walTvn. 

M  (Sap.  DOT) 
A  seller,  in  a  contract  of  sale  fixing  the 
time  for  payment  for  each  installment  of  goods 
delivered,  does  not,  by  accepting  payment  for 
installments  after  the  expiration  of  the  time 
fixed  for  the  payment,  and  after  his  notification 
to  the  buyer  of  his  election  to  rescind  the  con- 
tract for  breaches  due  to  the  f^Iure  to  pay 
within  the  time  prescribed,  waive  his  right  to 
insist  on  a  cancellation  of  the  contract— Ohio 
Valley  Buggy  Co.  v.  Anderson  Forging  Co.,  168 
Ind.  593,  81  N.  E.  574. 

Fob  Cases  vbou  Otheb  States, 

See  4S  Cent.  Dig.  Sales,  ||  267,  268. 
See,  also,  35  Cyc.  p.  140. 

S  102.  Oondltloiu  precedent. 

FOK  Cases  fbou  Otheb  States, 

See  43  Cent.  Dig.  Sales.  IS  269-273. 
See,  also,  85  Cyc  pp.  144-146. 

1 104.  —  Beatoratlon  of  oonalderAtlon. 

[a]  (Sup.  1845) 

The  vendor  of  goods,  thongh  defrauded  in 
the  sale  by  the  vendee,  cannot  treat  the  sale 
as  a  nullity,  while  he  willingly  holds  in  his 
bands  a  valuable  ccmatderation  which  he  receiv- 
ed for  the  goods.— Johnson  t.  McLane,  7  Blackf. 
501,  43  Am.  Dec.  102. 

[b]  (Sap.  1888) 

Defendant's  assignor  purchased  the  first 
bill  of  goods  from  plaintiffs  16  months  before  his 
failure,  and  other  bills  at  various  times  there- 
after. He  gave  his  notes  in  settlement  of  some 
of  the  accounts,  a  part  of  which  notes  bad  been 
paid,  and  the  other  accounts  remained  open. 
Some  of  the  goods  purchased  bad  been  sold. 
Held,  that  plaintiffis  could  not  ignore  the  sale, 
and  replevy  the  goods  unsold,  while  retaining 
the  money  and  notes,  though  the  purchaser  may 
have  known  that  he  was  insolvent  when  he  pur- 
chased the  goods.— Thompson  v.  Peck,  115  Ind. 
512,  18  N.  B.  16,  1  U  B.  A.  201. 

[c]  (Sap.  1888} 

A  note  given  as  part  consideration  for  prop- 
erty fraudulently  obtained  is  properly  allowed 
as  a  credit  where  it  is  not  produced  or  accounted 
for,  though  there  is  no  evidence  that  it  was  ever 
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paid.— JTobiMOn  t.  Calver,  116  Ind.  27S,  19  N. 
E.  rJ9. 

Fob  Cases  fbou  Otiieb  States, 

See  43  Cent.  Dig.  Sales,  H  271-273. 
See,  also,  35  Cyc.  p.  144;  Dote,  21  L.  B.  A. 
20a 

1 108.  Asta  MnutitntiBK  r— eiirio»« 

W  (9ap.lSSS) 
Where  the  posBOBBicoi  of  property  has  been 
wronsfully  obtained  b7  meana  of  a  voidable  con- 
tract, and  the  vendor  has  received  nothing  of 
valae,  the  bringins  of  an  action  to  reclaim  the 
property  is,  tfrdinarily,  a  disaffirmance  of  the 
contract.— TbompBon  t.  Peck.  115  Ind.  512,  18 
N.  R  16,  1  L.  B.  A.  201. 

lb]    (App.  1891) 
Wbere  a  Reller  of  goods  received  oothiog 
for  them,  the  bringing  of  an  action  to  reclaim 
them  ia  a  sufficient  disafBnnance  of  the  sale. — 
Mafaoney  v.  Gaao,  2  Ind.  App.  107,  27  N.  E.  315. 

Fob  Cares  from  Otheb  States, 

See  43  Cent.  Dig.  Sale%  |§  277-270;  11 

Cent.  Dig.  Cont.  9  1102. 
See,  also,  35  Cyc.  p.  154. 


(C)  RESCISSION  BY  BUTEB. 

By  seller,  see  ante.  If  05-lOa 

Pleading  in  action  for  price,  see  post,  I  354. 

1 112.  Bicht  to  TMelmd. 

For  Cases  fbou  Otheb  States, 

See  43  Cent.  Did.  Sales,  §S  286-204. 
'  See.  also,  35  Cyc.  pp.  135-130. 

S114.           IsTaUdlty  of  ooatraot. 

What  constitutes  fraud  invalidatiag  contract, 
see  ante,  ||  37-41. 

ta]  (Sup.  im) 
The  fact  that,  after  the  sale  of  a  <HDe-haIf 
Interest  in  a  portable  mill  was  completed,  the 
buyer  was  not  permitted  to  collect  money  or 
examine  the  books,  could  not  entitle  bim  to 
rescind  the  contract.— Sieveking  t.  Litxler,  81 
Tnd.  13. 

To  constitute  a  rescission  of  a  contract  of 
sale  by  a  purchaser  on  the  ground  of  fraud,  two 
things  (among  others)  must  appear— that  the 
party  promptly  declared  his  intention  to  rescind, 
on  the  discovery  of  the  fraud ;  and  that  the 
fraud  was  one  vhicb  resulted  in  damage  to  him. 
-Id. 

Fob  Cases  from  Otbbb  States. 
See  43  Cent.  Dig.  Sales,  S  288. 
See,  also,  35  Cyc.  p.  130. 

S  116.  —  Breoclt  of  eomtrkot  ov  eondl- 
tlom  in  soawaL 

[a]    (Snp.  Ig69) 
The  failure  of  the  seller  to  keep  a  mere 
promise  to  be  performed  after  the  sale  is  com- 


plete is  not  a  ground  for  rescisrion.— ffierefcii^ 

T.  Litzler,  31  Ind.  13. 

Fob  Cases  fbou  Otheb  States, 
See  43  Cent.  Dig.  Sales.  |  290k 
See,  also,  35  Cyc  p.  135. 

1 117.    FaUnre  to  deUver. 

[b]    (Snp.  1868) 

When  a  contract  Cor  the  sale  ot  a  chattel 
is  broken  by  the  failure  of  the  vendor  to  de- 
liver it,  and  the  purchaser  has  paid  the  price 
in  advance,  he  may  elect  to  rescind  the  contract, 
and  recover  the  money  advanced,  with  interest 
— Dobenspeck  T.  Armel,  11  Ind.  31. 

Fob  Cases  fbom  Otheb  States, 
See  43  Cekt.  Dig.  Sales,  S  291. 
See.  also,  35  Cyc.  p.  ISa 

S  ISO.           Breaeli  of  warmtr. 

[a]  (Sap.  1876) 

A  breach  of  a  warranty  of  personal  prop- 
erty which  was  unconditionally  sold,  in  the  ab- 
sence of  fraud,  gives  to  the  purchaser  no  right 
to  rescind  the  contract,  but  an  action  on  such 
a  warranty  either  by  way  of  an  original  actioo 
or  by  recoupment.— Marsb  v.  Low,  55  Ind.  271. 

[b]  (Snp.  1884) 

A  breach  of  warranty  does  not  entitle  the 
buyer  to  rescind  the  sale.- Hoover  r.  Sidoier,  OS 
Ind.  290. 

[c]  (App.  ;S94) 

Where  property  has  been  unconditionally 
sold  with  a  warranty,  in  the  absence  of  fraud, 
the  purchaser  cannot,  because  of  breach  of  the 
warranty,  without  consent  of  the  seller,  rescind 
the  contract,  and  recover  back  the  purchase 
money  as  money  paid  on  a  consideration  which 
has  failed,  or  defend  against  the  collection  of 
the  purchase  money  on  that  ground,  but  this 
rule  is'  not  appjicable  to  a  case  wbere  the  sell- 
er agreed  to  take  back  the  property  and  can- 
cel the  purchase-money  notes  in  case  the  arti- 
cle sold  failed  to  fulSlI  the  warraoty,  and  un- 
der such  circumstances,  the  purchasers  having 
offered  to  return  the  article  and  demanded  a 
cancellation  of  the  notes,  which  was  refused, 
the  purchasers  then  had  the  right  to  treat  the 
sale  as  rescinded  and  set  up  the  facts  pleaded 
as  an  answer  of  failure  of  consideration  of  the 
notes  sued  on. — Ohio  Thresher  Engine  Co.  v. 
Hensel,  30  N.  E.  716,  0  Ind.  App.  32S. 

Fob  Cases  fbou  Otheb  States, 

See  43  CENT.  DiO.  Sales.  $  294. 

See,  also,  28  Cyc.  p.  44,  35  Cyc.  p.  138. 

§  122.  CoBditlons  proeedeat. 

Fob  Casks  fbom  Otueb  States, 

See  43  Cent.  Dig.  Sales,  ffi  302-312. 
See.  also,  35  Cyc  pp.  146-14a 

S  124.  —  Bestoratlon  of  eooda. 

[a]  One  who  would  rescind  a  purchase  because 
of  the  seller's  fraud  must  return  or  offer  to 
return  the  goods.— (Sop.  1864)  Love  v.  Oldham. 
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22  lod.  61;  (18&4>  Vogel  t.  Demorest.  97  Ind. 
440: 

[bl    (8np.  18T0) 

Where  goods  are  sold  to  a  person  apparent* 
ly  of  sound  mind,  who  is  not  known  hj  the  sell- 
er to  be  otherwise,  and  who  baa  not  been  ad- 
judged nou  compos  mentis  hy  the  proper  pro- 
ceeding', and  the  contract  is  bona  fide,  the  con- 
tract cannot  be  aet  aaide,  after  the  purchaser 
receives  and  uses  the  goods,  because  of  the  nn- 
Boundness  of  the  purchaser's  mind,  nor  can  pay- 
ment be  refused  either  b;  the  alleged  lunatic  or 
his  representatives.— Wilder  t.  Weakley's  Es- 
tate, 34  Ind.  181. 

tc]     (Snp,  1874) 

A  buyer  cannot  rescind  for  frand  without 
offeriDg  to  return  the  goods.— De  Ford  v.  Urbain, 
4S  Ind.  219. 

[d]    (S«v.  UU) 

In  an  action  on  n  note  given  for  the  sale 
of  a  plan  for  the  organization  of  an  insurance 
company,  an  answer  assuming  that  there  was 
a  consideratI<w  for  the  note  and  seeking  to 
avoid  its  payment,  and  alleging  that  it  was 
fraudulently  procured  without  an  averment  that 
the  pnq)erty  was  returned  or  offered  to  be  re- 
turned or  that  it  was  of  any  value,  must  be 
treated  as  an  answer  seeking  to  avoid  a  con- 
tract procured  by  fraud,  and  not  as  a  plea  of 
no  consideration. — Gates  t.  Bales,  78  Ind.  285. 

A  purchaser  of  property  cannot  retain  it, 
if  of  any  value,  and  yet  rescind  the  contract  for 
fraud.— Id.  - 

rel    {Sop.  1896) 

To  effect  a  rescission  of  sale,  and  recover 
back  the  purchase  price  of  letters  patent  de- 
clared to  be  invalid,  it  is  only  necessary  that 
the  vendee  offer  to  return  the  letters.— Sandage 
v.  Studebaker  Bros.  Manuf  g  Co.,  142  Ind.  148, 
41  N.  E.  380,  34  L.  R.  A.  303,  51  Am.  St  Rep. 
165. 

For  Cases  mm  Otheb  STAtEs, 

Sbb  43  Cent.  Dio.  Sales,  H  3(^  -312. 
See.  also,  35  Cyc.  pp.  146-149. 

{  128.  Acts  eonstltvtlBC  rsseisaloib 

W  (Siip>  un) 
Where  personal  property  is  sold,  and  notes 
of  a  firm  in  which  the  vendor  is  a  partner  sur- 
rendered to  him  in  payment  and  by  a  subse- 
qnent  contract  between  the  vendor  and  bis  firm 
the  notes  are  canceled,  and  afterwards,  the  part- 
nership having  become  bankrupt  the  contract 
of  sale  is  rescinded,  and  aiao  the  contract  be- 
tween the  vendor  and  the  firm,  and  the  purchas- 
er under  the  contract  of  sale  agrees  to  file  a 
claim  against  the  estate  of  the  bankrupt  part- 
nership, which  one  partner  agrees  to  see  paid 
if  he  lives,  the  resciwion  of  the  contract  of  sale 
is  complete,  although  the  notes  delivered  by  the 
purchaser  have  not  been  returned  to  him ;  tney 
having  been  destroyed.— Xash  v.  Caywood,  30 
Ind.  457. 


Fob  Cases  fbom  Otheb  States, 

See  43  Cent.  Dig.  Sales,  U  31S;  320,  321. 
See,  also,  35  Cyc.  p.  164. 

i  120.  PwtUI  rescission. 

U)    (Super.  1873) 

A.  contracted  to  sell  B.  all  the  brick  be 
should  make  and  bum,  except  the  last  kiln,  at 
certain  prices  for  each  kiln.  After  A.  had  burn- 
ed one  kiln,  he  delivered  the  same  to  B.,  who 
accepted  them  on  the  contract,  but,  before  the 
second  kiln  was  ready  for  delivery,  B.  informed 
A.  that  if  snch  kiln  had  more  lime  in  it  than 
tbe  first,  he  must  get  another  purcbaser  for  it, 
but  that  be  wanted  to  see  it  before  it  was  sold, 
as  he  would  take  the  good  portions  of  it.  The 
second  kiln  had  in  fact  more  lime  in  it  than  tbe 
first,  this  being  due  to  the  lime  in  tbe  clay,  and 
not  from  any  fanlt  or  fraud  of  A.  B.  knew, 
at  the  time  of  the  contract,  where  the  clay  was 
to  be  obtained.  Held,  that  B.,  having  given 
notice  that  he  would  not  comply  with  the  con- 
tract as  a  whole,  had  no  rights  under  the  con- 
tract by  his  offer  to  examine  the  kiln  and  take 
the  good  portions  of  the  brick. — Quwack  v. 
Cruse,  Wils.  320. 

The  vendee  under  a  contract  of  sale  which 
is  executory  and  entire  cannot  repudiate  It  in 
respect  to  a  part  of  the  goods,  and  at  the  same 
time  enforce  it  in  respect  to  the  remainder. — Id. 

[b]    (Sup.  1SS6) 

Where  a  pwrchaser  is  entitled  to  a  re- 
scission of  a  contract  for  the  purchase  of  an 
engine  for  failure  to  comply  with  a  warranty, 
he  may  also  rescind  as  to  a  belt  which  is  a 
part  of  the  engine  equipment,  although  such 
belt  ia  not  defective,  and  evidences  as  to  its 
return  to  the  vendor  is  admisaible. — National 
Bank  &  Loan  Co.  r.  Dunn,  6  N.  XX  131,  106 
Ind.  110. 

For  Cases  fboh  Otheb  States, 

See  43  Cent.  Dio.  Sales,  |  295;  11  Cent. 

Dig.  Contracts,  S  1194. 
See,  also,  35  Cyc.  p.  139.  * 

S  130.  Aettons  for  resoisslon. 

Construction  and  operation  of  findings  of  court, 

see  Trial,  {  404. 
Evidence  of  similar  fact  Bee  Evidence,  |  129. 

[•1    (Sup.  188» 

In  a  suit  hy  the  buyer  to  rescind  an  exe- 
cuted contract  for  the  sale  of  one-half  of  a 
portable  mill,  an  averment  that  the  seller  never 
intended  that  the  buyer  should  derive  any  ben- 
efit from  the  mill,  or  exercise  any  control  over 
it  could  add  no  force  to  the  complaint— Sieve- 
king  T.  litzler,  31  Ind.  13. 

[b]  (APP.1M4) 

The  complaint,  in  an  action  to  rescind  a 
contract  of  sale  on  the  ground  of  fraud,  alleg- 
ing that  the  articles  shipped  were  Inferior  in 
quality  to  those  specified  in  the  contract  and 
were  not  maAetable,  Is  sufficient  in  the  absence 
of  a  motion  to  make  more  specific— Weill  v. 
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fltone,  33  Ind.  App,  US,  00  N.  E.  098,  104  Am. 
HL  ft«p.  243. 

Vom  CA»Km  mow  Othcb  Ktatea, 

Mu  48  CffKT.  Dio.  HflW,  H  322-324. 
Hee,  alM,  80  Ofc.  pp.  IM,  157. 

rr.  rmmromuMMom  or  gomtsaot. 

ftnach  of  oontract  m  frouod  for  reKlmion,  lee 

«Dto.  II  110.  117,  120. 
0»ndlUoa«l  «aJei,  tee  post,  |  470, 

(A)  TITf^H  AND  F088KHSI0N  OF  SELLKIt. 

Aa  to  third  pfraotw  aftpr  Hale,  an  poit,  ||  21&- 
220. 

Dfroniw  in  actioa  for  brearh  of  contract, 

ptmt,  S  372. 
Implied  warniDty  of  title,  iM  pont,  i  2<t3. 
ItlglitM  of  bona  fide  purchanon,  upe  post,  |  2'-i4. 
Tranarer  of  tillc  as  between  parties  to  sale,  see 

poit.  U  1t)7  218. 

1 180.  AdTsraa  olalma  to  property. 
(•I    («Mp.  1STE> 

Where  a  vendor  ot  peraoDat  pro|>erty  bag 
notice  of  an  iction  of  replevin  brought  by  a 
rJalmant  of  aurh  property,  and  stands  by  and 
sees  the  property  taken  frum  the  purchaser,  be 
cannot  afterwards  compel  the  purchaser  to 
pay  Ibe  price.— Marshall      Duke,  SI  Ind.  02. 

Vo%  Oaru  PBOif  Otiirr  Rtatbs, 
Hri  43  VKtn.  Diti.  Sales,  f  332. 
Bee,  also,  30  Cyc  p.  100. 

(B)  BILLR  OF  SALR 
Absolute  bill  of  sale  as  mortemte,  aee  Chattel 

UORTUAOIM.  I  34. 
Parol  or  extrinsio  evidence  to  eoutradict  or  va- 
ry, see  IQviDENCE,  H  391,  419. 

Foa  rAHRM  KRUH  OtIIKR  STATES. 

Hkr  43  OK^T.  l>iu.  Sale^  If  .t30-340. 
Beo,  alHO,  34  O-c.  pp.  1(U-1U3. 

(O  DRI.IVKttY  AND  AOCKITANCE  OF 

Affe^-tlnit  Hen  for  pri«.-e,  see  piwt.  S  3Ut 
AfTe^ilne  validity  of  ooutract  as  to  cnMitors, 

•re  FRAHOri-KNT  Oonvkyancks.  {  V\S. 
As  transfer  of  title,  aee  post.  {  2tM. 
(\tiMtrucMoa  of  contract  as  to  place  for  de- 

liwry,  aee  ante,  $ 
(VmNtrwlioa  of  \'«ulraot  as  to  time  tar  delivery. 

My  ante,  f  SI. 
(Ntihire  to  doli%-er  as  snMiud  for  iv«i-ission.  8ei>  i 

ante.  |  llT. 
ReixMvnr  hy  buyt'r  of  e<hMia  puivhased.  see  invst. 

£S  3;<>  4(V^ 

Re»v^-^rr  by  seller  of  goods  dolivervd.  s*e  p*.>st, 

U  St<i  ^^i^>- 

Beat«rattoa  of  gvHxl^  as  c«>m1itiito  prtv^^lont  to 


Bisbts  of  buyer  aa  to  third  peisons.  aee  post; 
I  220. 

To  satisfy  atatute  of  frauds,  see  Feauob,  Sut- 
UTE  or,  H  80,  00. 

I  ISO.  OUIcattom  to  doUTor  im  cOHOraL 

[a]  fSp*.  UZS) 

Where  plaintiff  deliveFed  wheat  to  defend- 
ant at  his  mill  to  be  ezdianged  for  flour,  and 
defendant  put  the  wheat  into  the  common  stock, 
and  the  mill  was  acdd«itally  deatroyed  by  fire, 
plaintiff  bad  a  good  cause  of  action  asaioat  the 
defendant  od  refusal  to  deliver  the  flour.: — 
Ewing  V.  French,  1  BlackC  353. 

[b]  <Sap.  1SG») 

Defeodaut  sold  com  to  be  delivered  on  a 
boat  at  bis  warehouse  on  a  day  certain.  Be- 
fore that  day,  the  time  for  delivery  was  indefi- 
nitely extended  by  agreement  Four  days  aftei^ 
wards  defendant  notified  plaintiff  that  he  va.s 
ready  for  delivery  whenever  plaintiff  would  send 
a  boat  and  requested  immediate  payment,  which 
was  thereupon  made.  Plaintiff  sent  no  boat, 
and  three  days  afterwards  the  corn  was  bumed. 
The  com  bad  been  measured  and  set  apart. 
Held,  that  the  measnring  and  setting  apart  of 
the  com  and  the  payment  in  full  of  the  sum  to 
be  paid  on  delivery  comideted  the  sale — Scott 
T.  King,  12  Ind.  203. 

[c]  (S«p.  imi 

Plaintiff  sold  to  defendant  a  boat  and  ear- 
go  lyinf  at  a  certain  place  in  the  river,  the  de~ 
livery  to  be  made  at  another  place  on  the  first 
rise  ot  the  river.  Held,  that  under  aach  oon- 
tract plaintIS  was  liable  in  damages  for  want  of 
ordinary  care  and  diligence  under  bia  contract 
to  deliver.— Temple  t.  Aders,  38  Ind.  oOG. 

[41    (Sap.  1875) 

In  the  case  of  a  sale,  the  buyer  can  claim 
the  goods  apecified.  and  they  are  at  bia  risk. 
—Lester  v.  East,  49  Ind.  58& 

[e]      {Sup.  187T) 

Where  hogs  were  sold  for  future  deliverj 
during  the  first  half  of  August,  the  bavers  bad 
to  the  Isst  moment  before  noon  of  tbe  ItUh  day 
of  the  month  to  say  whether  tbe  Im^  filled  ibe 
contract  and  to  decide  whether  they  sfaotiid 
ceire  them,  and  tbe  failnre  of  tbe  seller  to  de- 
liver before  the  IQth  day  of  tlie  month  va* 
ei]uiralent  to  notice  that  tbe  seller  had  el.^-t>d 
to  deti\-er  tbe  bogs  on  that  day. — Kirfcpain.  k  v. 
Alexander,  00  Ind.  9^ 

[f1  (8m».im) 

In  the  abarace  vt  &  special  eoatxa-t.  tbe 
seller  of  goods  b  not  bfMiDd  to  insure  or  l.> 
part  informatitm  on  tbe  sobject  oi  ia<?niT: — 
Bsrtlett  V.  Jewett.  OS  Ind.  2t^«L 

If]    (A»».  18H) 

in  an  action  on  an  aiTCvpted  dnft  «■  t*«e 
ct'knsignment  of  a  carload  ct  fxms.  in  ar^MLre^i 
that  the  consimor  skipped  tbe  frvit  ^xn:^  tb^ 
crild  seasan  in  a  coouaw  bsK  car.  a»i  xbe 
fruit  wms  frozen  ia  traiMt;  tkat  esKfsir c'-si^i 
fasve  $biis>ed  ibe  froit  in  a  nftsg«iJii  r  nr.  m 
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as  to  prevent  freezing,  and  that  consignee  did 
not  know  the  condition  of  the  fruit  when  he  ac- 
cepted the  draft  BM,  that  the  consiKnor  was 
negligent  in  so  shipping  the  fruit,  and  could  not 
recover  its  value.— Wilson  v.  Western  Fruit  Co., 
11  Ind.  App.  89,  38  N.  E.  827. 

The  aliippers  of  goods  on  delivering  them  to 
a  carrier  must  use  reasonable  diligence  and  care 
to  see  that  they  were  safely  packed  in  proper 
manner  to  secure  a  safe  carriage,  and  the  risk 
of  their  negligence  was  not  imposed  on  the  con- 
signee by  the  mere  delivery  to  the  carrier.— Id. 

Fob  Cases  fboh  Otueb  States, 

See  43  Cent.  Dig.  Sales,  §§  350,  351,  354- 
350. 

See,  also,  35  Cyc.  p.  1G4. 

i  1S3.  Tender  or  offer  hj  aelier. 

Condition  precedent  to  action  for  breach,  aee 

post,  8  371. 

Condition  precedent  to  action  for  price,  see 

post,  S  345. 
Pleading,  see  post,  S  863. 

M    (Sap.  187S) 

A  complaint  to  recover  damages  for  a  fail- 
ure to  accept  hogs  contracted  to  be  delivered 
*'the  first  half  of  August,  1S71,"  the  hogs  to  be 
weighed  and  paid  for  at  certain  scales,  alle^ng 
that  the  plaintiff  had  the  hogs  at  the  scales 
on  the  morning  of  the  16th  day  of  August, 
1871.  and  in  the  forenoon  of  said  day,  and 
weighed  the  bogs,  and  was  ready  to  deliver  the 
Bsme  in  the  forenoon  of  the  16tb,  etc..  not  show- 
ing any  notice  to  the  defendant  of  the  time  of 
delivery,  was  bad,  because  it  did  not  show  that 
the  plaintiff  had  the  hogs  at  the  scales  and 
was  ready  to  deliver  them  there  till  noon  of 
the  16th  day  of  August,  1871.— Kirkpatrich  v. 
Alexander,  44  Ind.  595. 

[b]  (Snp.  1817) 
Where  a  contract  provided  for  the  deliv- 
ery of  live  stock  "during  the  first  half  of  Au- 
gust." at  a  specified  place,  the  fact  that  it  was 
not  delivered  before  the  16th  day  of  August  was 
equivalent  to  notice  that  it  would  be  made  on 
that  day.— Kirkpatrick  t.  Alexander,  60  Ind. 
95. 

Fob  Cases  fbom  Other  States, 

See  43  Cent.  Dig.  Sales,  |{  358-366. 
See,  also,  36  Cyc.  pp.  169-171 ;  note,  2  L. 
R.  A.  (N.  S.)  629. 

1 155.  Afsts  eoBstltntlnc  AtHi-wmrj, 

For  Cases  fbou  Otheb  States, 

See  43  Cent.  Dig.  Sales,  fg  367-385. 
See,  also,  35  Cyc.  pp.  187-202. 

f  150.  ^—  In  ceaaral. 

[a]  (8«p.]86e) 
If,  in  any  suit  on  a  contract  for  the  de- 
livery of  an  article,  defendant  prove  delivery  at 
the  time,  and  it  be  not  shown  that  he  after- 
wards sold  the  article,  or  appropriated  it  to  his 
own  use,  or  that  he  otherwise  agreed  to  a  re- 


scission, a  rescission  Is  not  established;  and  tf 
defendant  be  not  in  fault,  plaintiff  caniut  re- 
cover money  advanced.  To  d^eat  such  suit.  It 
need  not  be  shown  that  defendant  set  the  ar- 
ticle apart,  and  abandoned  it  to  plidntfff,  or 
kept  it  delivered  up  to  the  time  of  suit,  though 
it  might  be  necessary  to  enable  defendant  to 
recover  the  price  of  the  article.— Blake  t.  Hedg- 
es, 14  Ind.  666. 

Fob  Cases  raou  Other  States. 

See  43  Cent.  Dig.  Bales,  H  867-371. 
See,  also,  35  Cyc.  p.  187. 

I  leo.  —  Aeeese  of  and  renuval  bj 
barer. 

[a]  (Apv.UO» 

Where  machinery  for  whidi  the  buyer 
gives  Ilia  notes  Is  purchased  on  tiie  farm  of  a 
third  person,  with  the  intention  that  It  was  sold 
as  it  was  and  where  it  was,  and  after  the  sale 
the  buyer  ranoves  a  portion  of  It,  leaving  the 
remainder  because  he  wanted  it  ther^  the  de- 
livery is  complete,  entltiing  the  seller  to  the 
purcbaee  price.— Avery  Mfg.  Co.  t.  Bnuweller, 
67  N.  E.  946,  31  Ind.  App.  291. 

Fob  Cases  fbom  Otheb  States, 
See  43  Cent.  Dig.  Sales,  S  876. 
See,  also,  85  Cyc.  p.  192. 

{ 161.  —  DellTerr  to  or  tlumisk  oar- 
rler  or  other  Intentediarr. 

Transfer  of  title,  see  post,  H  201,  202,  219. 

[al    (Snp.  1885) 

When  goods  are  sold  upon  an  order  from 
a  buyer  living  at  a  distant  place,  and  the  sell- 
er undertakes  to  ship  them,  it  is  bis.  doty  to  de- 
liver them  to  the  carrier  properly  consigned ; 
and  where  he  consigns  them  to  himself,  there  is 
no  delivery.— Sobn  v.  Jervia,  101  Ind.  678,  1 
X.  E.73. 

[b]  (A»p.l8»S) 

Where  a  buyer,  by  bis  order  to  the  sellers, 
accepted  a  car  load  of  wheat  at  a  specified 
price,  to  be  billed  to  the  buyer's  order,  and  th« 
sellers  delivered  the  car  of  wheat  to  the  usual 
carrier,  caused  it  to  be  billed  to  the  buyer's  or- 
der, and  sent  the  bill  of  lading  to  the  buyer, 
who  received  it,  the  transaction  was  an  execut- 
ed sale.— DIU  v.  Mumford,  49  N.  B.  861,  18  Ind. 
App.  609. 

[e]  (App.  1MB) 
Where  a  contract  of  sale  provides  that  the 
goods  shall  be  shipped  t  o.  b.  at  a  certain  place 
and  addressed  to  the  buyers,  a  delivery  of  the 
goods  to  the  carrier  free  on  board  the  car  at 
the  place  designated,  addressed  to  the  buyers 
as  provided  for  In  the  contract,  with  notice  of 
shipment  to  them,  is  in  effect  a  delivery  to  the 
buyers.— Kilmer  v.  Honeywelght  Scale  Co.,  76 
N.  E-  271,  36  Ind.  App.  568. 

Fob  Cases  fbou  Other  States, 

Sex  43  Cent.  I>io.  Sales,  8}  377-88a 
See,  also,  35  Cyc.  pp.  193-196. 
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1 168.  —  SrailtoUe*!   M  wmstraetl-r* 

Ai  asaiiut  third  persoiu,  see  post,  |  226. 
Transfer  of  title,  iee  poit.  H  201,  202. 

[a]  (Sap.  1850) 

Merchants  in  another  glate  parcbaned  from 
A.  and  B.,  who  vrere  in  the  narehouse  business 
in  this  state,  a  certain  amount  of  pork.  Tlie 
venilor  gave  written  memoraDda  of  the  sales  and 
riTpiiits  for  the  money  paid,  whereupon  A.  and 
H.  agreed  in  writing  to  deliver  said  pork  at 
T.,  to  tjie  order  of  said  merchants,  as  soon  as 
navifcation  opened.  Held,  that  the  indorsement 
and  delivery  of  the  documents  to  a  merchant  in 
New  York,  in  consideration  of  advances  of 
money  in  the  usual  course  of  trade,  transferred 
to  liim  the  legal  posseattion  of  the  property,  and 
made  him  an  actual  purchaser  to  the  extent 
of  bis  advances.— IMerce  v.  Uibson,  2  Ind.  408. 

[b]  <App.  ]»3) 

Wb^re  goods  cannot  be  conveniently  de 
livercd  manaally,  or  are  not  in  the  personal  cus- 
tody of  the  aeller,  actual  delivery  is  dispensed 
with  and  constructive  delivery  will  aufBce.— 
Avery  Mfg.  (^o.  t.  Emsweller,  07  N.  E.  910,  31 
Ind.  App.  201. 

Fob  Caskb  now  Otueb  Statu, 

See  43  Cekt.  Dig.  Sales,  ||  376,  381-385. 
See,  alao,  35  Gyc.  p.  109. 

1 168.  DeltTttry  of  laatallmMits. 

M  (AB>p.l9M> 

A  contract  to  sell  defendant  a  certain  quan- 
tity o(  ice  eacb  month  from  April  1  to  Novem- 
ber 1,  1S06,  at  a  fixed  price  per  ton,  is  free 
from  uncertainty ;  and  hence  a  contention  that 
defendant  was  only  liable  to  pay  for  ice  ac- 
tuallj  delivered  is  untenable,  though  the  par- 
ties made  monthly  settlements  on  that  basis.— 
Gardner  t.  Cayh>r,  56  X.  E.  134,  24  Ind.  App. 
521. 

Fob  Cases  pbou  Otdeb  Statics, 

See  43  Gent.  Dig.  Sales,  i|  .180-3S8. 
See,  also,  36  Cyc  p.  210. 

i  164.  Qwutit7  deUvared,  mad  eCaet  of 
exoeaa  or  deficlenej. 

Ascertainment  of  quantity  83  necessary  to 
'transfer  title,  see  post,  {  200. 
Waiver  of  defects  by  acceptance  of  foods,  see 

post,  I  180. 

[a]  (Sap.  1839) 

The  plaintiff  having  contracted  with  the 
defendant  to  deliver  bim,  on  a  certain  day,  40 
hogs,  weighing  on  an  average  ISO  pounds,  at  a 
certain  price  per  cwL  tendered  to  the  defendant, 
on  the  day,  40  hogs,  weighing  on  an  average  of 
105  pounds,  which  the  defendant  refused  to  re- 
ceive. Held,  that  the  defendant  was  liable  to 
the  plaintiff  for  a  breach  of  the  contract.— Hous- 
ton V.  Miner,  5  Blackf.  88. 

[b]  (Snp.  1S51) 

Where  a  party,  under  a  special  contract 
for  the  sale  and  delivery  of  chattels,  fails  in  its 


complete  perfiormance,  but  Ua  part  perform- 
ance is  a  benefit  to  tlie  partj  receiving  it,  who 
retains  such  benefit  after  the  exidration  of  the 
time  for  the  completion  of  the  contract,  an  ai- 
tioD  of  quantum  valebat  or  quantum  meruit 
may  be  supported  for  the  chattels  delivered.— 
Epperly  v.  Bailey,  3  Ind.  72. 

Fob  Cases  rsoii  Other  States, 

See  43  Cent.  Diq.  Sales.  H  380-3.00. 
See,  also,  35  Grc.  pp.  202-213. 

S  165.  QnaUtj,  atmew,  and  eonditlom  of 
coodi. 

Instructions  In  action  for  price,  see  post,  f 

,104. 

Mistake  In  contract,  see  ante,  |  30. 

Pleading  defects  as  to  quality  in  action  for 

price,  see  post,  i  354. 
Representations  constituting  warranty,  see  pout. 

i  201. 

Waiver  of  defects  by  acceptance  of  soods,  see 
post,  II  179.  180. 

Fob  Cases  from  Otheb  States, 

See  43  Cent.  Dio.  Sales,  H  381-M2. 
See,  also,  35  Cyc  pp.  214-243. 

8  166.           Im  soaend. 

W    (Sap.  1867) 

In  a  sale  by  sample,  the  articles  sold  most, 
on  delivery,  correspond  with  the  sample,  or  it 
may  be  rejected.— Oatling  t.  Newell,  8  Ind.  STX 

Cb]  (Sap.  1858) 
in  an  action  by  the  assignee  of  a  promis- 
sory note  given  for  the  price  of  sheep,  an  an- 
swer alleging  that  the  parties  were  dealers  in 
sheep  and  represented  themselves  to  be  ac- 
quainted with  their  diseases,  and  fraudulently 
and  falsely  represented  that  the  sheep  parchas- 
ed  were  sound,  when  in  fact  they  had  foot  rot, 
which  was  conveyed  to  5,000  other  sheep  belong- 
it^  to  the  purchaser,  with  which  they  were  al- 
lowed to  mn,  and  he  was  damaged  accordingly, 
sets  up  a  good  defense.— Boss  t.  Wallace,  11 
Ind.  112. 

[c]  (Sop.  1SE9) 

In  an  action  by  the  assignee  of  a  note,  ex- 
ecuted to  one  who  completed  an  engine  and  boil- 
er for  use  in  the  sawmill  for  a  special  purpose, 
and  the  boiler  of  which  exploded  solely  by  rea- 
son of  unaoundneBB,  it  was  no  reply  to  the  an- 
swer setting  up  the  nnsonndness  to  allege  that 
the  makers  were  ignorant  of  the  defects. — Page 
V.  Ford,  12  Ind.  46. 

[d]  (Sup.  1885) 

Where  the  price  of  an  article  la  fixed  by 
contract,  that  price  governs,  and  evidence  of 
the  market  value  of  the  property  is  incompe- 
tent.—Sohn  V.  Jervis,  101  Ind.  578,  1  N.  E.  73. 

[e]  (App.  I8»l) 

Where  there  is  no  willful  misrepresenta- 
tion or  artful  device  to  disguise  the  character 
or  conceal  the  defects  of  the  thins  aoid,  the 
buyer  is  bound  by  the  contract,  tfaoogb  the  sell- 
er got  a  decided  advantage  in  the  trade.  aB4 
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fcave  a  defective  article.— Court  t.  Snyder,  28 
S.  B.  718»  2  Ind.  App.  440,  60  Am.  St  Rop. 
247. 

Where  a  sale  Is  executed,  the  buyer  takes 
the  thing  sold  with  all  the  defects,  if  there  be 
neither  warranty  nor  fraud. — Id. 

m  (S«p.  1906) 
Where  goods  received  by  a  purchaser  are 
not  substantially  the  goods  described  in  his  con- 
tract, he  has  a  right  to  refuse  them,  and  will 
incur  no  liability  under  the  contract  until  the 
seller  delivers  or  tenders  the  goods  he  engaged 
to  deliver.— Price  v.  Huddleston.  167  Ind.  53G, 
79  N.  E.  406. 

IS3     (App.  IfllO) 

The  quality  of  an  article  sold  fs  a  part  of 
its  description,  the  seller  being  bound  to  furnish 
articles  corresponding  with  that  deacriptioQ.— 
Oandy  t.  Seymour  Slack  Stave  Co.,  90  K  E. 
016. 

Fob  Cases  fbom  OTnsn  States. 

See  43  Cet«t.  Dm.  Sales,  gS  391-400,  401^. 
See,  also,  35  Cyc.  pp.  214,  216,  223,  234. 

1 167.           AppUcattoa  of  doctrine  oa- 

TOat  emptor. 

As  affecting  implied  warranty,  see  post,  |  260. 

la]    (S«p.  UOT) 

Where  a  dealer  sold  a  cable,  for  a  specific 
purpose,  which  was  wound  in  a  coil  and  wrap- 
ped so  that  the  buyer  did  not  have  an  opportu- 
nity to  examine  the  same  for  defects,  the  max- 
im caveat  emptor  does  not  apply.— Oil  Well 
Snpply  Co.  T.  Watson,  168  Ind.  603,  80  N.  E. 
157.  15  I*  R.  A.  (N.  S.)  868. 

Where  chattels  are  sold  generally  for  all 
purposes  for  which  they  are  adapted,  and  the 
seller  is  not  the  manufacturer  or  producer, 
and  the  property  is  in  existence  and  may  be  in- 
spected by  the  buyer,  and  there  is  no  fraud  on 
the  part  of  the  seller,  the  maxim  of  caveat 
emptor  applies,  though  defects  exist  in  the 
property  which  are  not  discoverable  on  exami- 
nation.— Id. 

Fob  Cases  fbom  Otheb  States, 
See  43  Cent.  Diq.  Sales.  {  401. 
See,  also.  35  Cyc  p.  215. 

{168.  bapeetlon  and  approval  In  cen- 
eral. 

As  prerequisite  to  transfer  of  title,  eee  post,  8 
200. 

I-^toppel  or  waiver,  see  post,  {  176. 

Implied  warranty  as  affected  by  Inspection,  see 

po9t,  S  270. 

Rights  as  against  third  persons,  see  post,  (  220. 
Waiver  of  rights  by  acceptance  of  goods,  see 
post,  I  179. 

W    (App.  ttOS) 

Where  a'contract  between  defendant  and  a 
city  for  the  construction  of  a  pump  pit  was 
referred  to  as  part  of  defendant's  contract  with 
plaintiff  for  the  furnishing  of  stone  for  the 


work,  which  expressly  provided  that  the  inspec- 
tion and  acceptance  or  rejection  of  the  stone 
furnished  by  plaintiff  should  take  place  on  de- 
livery on  board  the  cars  on  arrival,  while  the 
contract  with  the  city  authorized  inspection  of 
rejection  even  after  the  stone  bad  been  put  In 
the  wall,  the  place  of  inspection  as  between 
plaintiff  and  defendant  was  governed  by  their 
contract,  and  not  by  the  contract  with  the  city. 
—Western  Const.  Co.  v.  Romona  O&litic  Stone 
Co.,  41  Ind.  App.  220,  80  N.  E.  856. 

A  contract  for  the  sale  of  stone,  giving  the 
buyer  the  right  of  inspection  on  board  cars  at 
the  place  of  delivery,  is  materially  violated  by 
hauling  the  stones  from  the  cars  to  the  building 
in  which  they  are  to  be  placed,  before  inspec- 
tion.—Id. 

In  contracts  for  the  sale  of  goods  to  be 
shipped  by  the  seller  to  the  buyer,  it  is  the  duty 
of  the  buyer  to  Inspect  and  accept,  or  reject, 
the  goods  within  a  reasonable  time,  and  for 
the  purpose  of  inspection  the  buyer  has  the 
right  to  receive  the  goods  and  do  whatever  is 
necessary  to  make  a  proper  inspection;  but 
the  parties  may.  by  contract,  provide  for  a  dif- 
ferent rule  as,  to  inspection.— Id. 

In  ordinary  contracts  for  the  sale  of  goods, 
It  is  the  duty  of  the  buyer  to  Inspect  and  accept 
or  reject  the  goods  within  a  reasonable  time, 
and  for  the  purpose  of  inspection  the  buyer  may 
receive  the  goods  and  do  whatever  is  necessary 
to  make  a  proper  inspection,  which  acts  will 
not  constitute  an  acceptance  nor  preclude  him 
from  rejecting  the  goods  if  found  defective. 
-Id. 

For  Cases  fbom  Other  States, 

See  43  Cent.  Dig.  Sales,  fiS  403-408. 
See.  also,  35  Cyc.  pp.  225-229. 

gl68H*  Sale  on  trial  or  approral,  and 
eontraota  for  sale  or  rotam. 

Instructions  in  action  for  price,  see  podt.  X  1*64. 

[aj     (Sop.  1S74)  * 

On  February  10,  18C9,  a  written  contract 
was  executed  whereby  B.  purchased  of  T.  cer- 
tain water  wheels  to  be  used  in  the  mill  of  B., 
the  latter  to  have  the  privilege  of  running  the 
wheels  30  days,  and,  if  they  did  not  work  to  his 
entire  satisfaction,  he  had  the  right  to  return 
the  same,  at  his  mill,  after  such  30  days'  trial, 
he  notifying  the  vendor  of  his  dissatisfaction, 
and  In  that  case  the  latter  was  to  pay  freight 
and  the  expenses  of  putting  in  and  taking  out 
the  wheels.  The  vendor  also  warranted  the 
wheels  to  give  the  same  power,  under  any  head 
of  water,  as  certain  other  wheels  named,  which 
warranty  was  to  extend  to  September  1,  180!). 
Held,  that  the  right  to  reject  the  wheels  was 
limited  to  30  days  after  commencing  the  use  of 
them.  It  did  not  extend  to  the  time  of  the  ex- 
piration of  the  warranty.— Barlow  v.  Thomp- 
son, 46  Ind.  384. 

[b]  .(8«p.U85) 

Where  a  contract  for  a  purchase  of  a 

windmill  provided  that  if  the  mill  did  not  work 
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well  for  00  Aaj»  after  erection,  and  the  seller 
on  notice  did  not  remedy  the  defect,  the  buyer 
vai  not  bound,  the  buyer  was  not  entitled  ar- 
bitrarily to  reject  the  mill  on  the  ground  that 
it  did  not  suit  him  in  the  alwenee  of  a  defect^ 
Flint  T.  Cook.  1  N.  E.  633,  102  Ind.  891. 

to]  (App.  1891) 
In  an  action  to  recover  for  a  windmill  eold 
and  delivered,  where  the  contract  provides  that, 
if  a  machine  is  not  satiefactory,  the  vendee 
that]  give  notice  thereof  to  the  vendor  within 
00  days,  it  is  proper  to  instruct  the  jury  that 
the  time  when  the  miil-owaen  erected  tlie  mill 
was  a  question  of  fact,  "but  it  should  be  deem- 
ed erected  when  properly  placed  In  position  to 
perform  the  work  Intended,  even  though  in 
some  parts  it  was  not  yet  strictly  and  skillfully 
adjusted.**— Cook  t.  Flint,  2  Ind.  App.  41,  28 
N.  B.  200. 

Id  an  action  for  the  price  of  a  mill.  It 
was  proper  to  refuse  to  [wrmit  defendant  to 
prove  by  a  witness  that  he  had  a  conversation 
with  defendant  90  days  next  after  the  erection 
of  the  mill,  in  which  he  notified  witness,  who, 
it  was  claimed,  was  an  agent  of  plaintiffs  or 
at  least  of  the  person  who  had  negotiated  the 
sale  of  the  mill,  that  the  mill  did  not  and  would 
not  work,  and  would  have  to  be  taken  away 
and  fixed,  and  that  he  requested  witness  to  tell 
the  principal  agents  of  plaintiffs  that  the  ma- 
chine was  not  in  working  order,  and  to  come 
and  fix  it  or  take  it  away,  it  not  appearing  that 
witness  was  at  the  time  the  agent  of  plaintiffs, 
if  ever  he  -had  been  such  before,  and  the  con- 
tract providing  that.  If  the  mill  did  not  work 
well,  defendant  was  to  notify  plaintiffs.— Id. 

Where  a  contract  provides  that,  if  a  ma- 
chine is  not  satisfactory,  the  vendee  shall  give 
notice  thereof  to  the  vendor  within  90  days,  it 
is  proper  to  exclude  testinxmy  concerning  con- 
versations had  with  local  agents  after  that 
time ;  and  the  tact  that  repairs  were  made  aft- 
erwards la  not  a  wai^r  of  the  provisiona  of  the 
contract— Id.  • 

m  (APP.18K) 

If  the  vendor's  selling  agent  was  present 
when  the  maddne  sold  was  tested  and  failed 
to  make  it  do  the  work  properly,  no  otlier  or 
further  notice  was  necessary.— J.  F.  Seiberling 
A  Co.  T.  Tatlock,  41  N.  B.  841,  13  Ind.  App. 
345. 

[•]    (Sap.  U99) 

Where  a  contract  of  sale  of  machinery  pro- 
vided for  a  test,  that  vendee  prevented  the  test 
Is  a  waiver  of  performance  in  that  respect- 
Smith  V.  Barber,  53  N.  E.  1014.  153  Ind.  322. 

[f]  (App.  1899) 
A  buyer  of  a  rock  crusher,  agreeing  to  re- 
turn it,  if  it  failed  to  do  certain  work  as  rep- 
resented, cannot  retain  It,  and  sue  for  damages 
occasioned  by  its  failure  to  do  such  work.— F.  C. 
Austin  Mfg.  Co.  v.  Clendenning,  52  N.  708, 
21  Ind.  App.  459. 


[>]  (A»p.im) 
One  agreeing  to  bny  a  beater  of  a  kind 
scribed  to  be  delivered  free  on  board  cars,  to 
he  "accepted,  widi  the  understanding  that  the 
beater  is  [tlie  seller's]  property  until  accepted 
and  paid  lor,**  may  reject  any  heater  after  mA 
delivery.— Colles  v.  Lake  CHties  Electric  By.  Co., 
53  N.  E.  256,  22  Ind.  App.  86. 

[h]     (Sap.  1906) 

Where  the  seller  of  a  horse,  which  he  had 
agreed  to  take  l>ack  if  unsatisfactory,  objected 
to  taking  him  back,  oa  the  ground  that  he  was 
in  bad  condition,  an  objection  that  the  tender 
back  was  premature  was  waived.— Kosentttal  v. 
Rambo.  76  N.  E.  404, 165  Ind.  684,  3  L.  O.  A. 
(N.  S.)  678. 

ni  (App.  IMS) 
Plaintiff  shipped  a  refrigerator  to  defend- 
ant on  trial,  and,  on  notice  that  it  was  unsatis- 
factory, plaintiff  directed  defendant  to  retnni 
It;  and  defendant  bad  it  crated  for  shipment 
and  removed  to  the  railway  depot.  Plaintiff  re- 
fused to  pay  the  expense  of  crating  and  haal- 
iog,  and  defendant  had  the  refrigerator  remov- 
ed to  a  place  of  atonge.  Held,  in  replevin 
by  plaintiff  to  recover  the  refrigeratcr,  tiiat  as 
defendant  was  entitled  to  retain  it  until  the 
charges  for  crating  and  hauling  to  the  depot 
were  paid,  he  was  also  entitled  to  recover  the 
expense  of  storage  and  removal  to  the  storage 
warehouse.— Cincinnati  Butchers'  Supply  Co.  v. 
Steinmetz,  73  N.  B.  950.  35  Ind.  App.  228. 

Ul    (App.  1906) 

Where  a  contract  for  the  sale  of  a  windmill 
provided  that  the  buyer  should  have  60  days 
in  which  to  keep  or  reject  the  property,  the 
rule  that  the  buyer  ia  bound  to  exercise  his 
option  to  reject  within  a  reasonable  time  was 
inapplicable.- Allyn  v.  Bums,  76  N.  E.  Q3G,  37 
Ind.  App.  223. 

For  Cases  from  Otoeb  States, 

See  43  Cent.  Dig.  Sales,  fi  409-42L 
See,  also.  35  Cyc.  pp.  234-239. 

I  171.  Exowsaa  for  defawlt  or  delay  la 
dellTerr. 

Pleading  in  action  by  buyer  for  breach,  aee  post, 
i  412. 

Fob  Cases  rnou  Otheb  States, 

See  43  Cent.  Diq.  Sales,  SS  42S-4SSw 
See,  also,  85  Cya  pp.  243-247. 

1 173.         PrareHtini  by  asta  of  Imyev. 
la]  (8«p.UGS) 

In  an  action  on  a  writtoi  contract,  where- 
by defendant  agreed  to  deliver  to  plaintiff  a 
specified  quantity  of  mercluuitable  com,  defend- 
ant pleaded  that  when  the  contract  was  made 
plaintiff  agreed  in  writing  that,  in  ctmaldemtion 
that  defendant  would  deliver  tiie  com,  he  would 
pay  defendant  the  price  stated  and  furnish  a 
thresher  to  thresh  tiie  com,  and  that  he  failed 
and  refused  to  furnish  tiie  threslier,  whereby  de- 
fendant was  d)8tU>led  from  performing  bia  con- 
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tract  Beld,  that  the  plea  was  snffietent— 
Bembridge  t.  Stoddard,  4  Ind.  687. 

[b]    (Snp.  isn) 

Where  a  contract  to  sell  and  deliver  clover 
seed  contained  an  agreement  that  bags  shonld 
be  faraished  by  the  purchaser  of  the  fleed,  no 
obligation  rested  upon  the  seller  nnless  the  bega 
were  fumished  within  the  time  fixed  for  deliv- 
er;  of  the  seed,  and  no  demand  for  the  bags 
was  required ;  and  the  fact  that  the  seller  had 
not  the  seed  on  hand  at  any  time  did  not  ex- 
ruse  the  tender  of  the  bags,  as  be  might  have 
purchased  the  seed  and  thus  have  dischalf  ed  his 
contract— BoaseU  t.  Witt  88  Ind.  9. 

tc]  (App.  I9t0) 
In  an  action  for  the  balance  of  the  price 
of  onions  sold,  a  judgment  for  plaintiff  is  justi- 
fied where  it  is  shown  that  the  most  of  the  on- 
ions were  delivered  to,  and  accepted  and  paid 
for  by,  defendant  and  those  remaining  undeliv- 
ered were  sacked  at  the  request  of  defendant 
prior  to  the  date  for  deli%'ery,  but  plaintiff  was 
not  directed  when  to  haul  the  same  to  the  eta* 
tiOD.— S.  Bash  &  Co.  T.  Sihle,  90  N.  E.  1035. 

For  Cases  from  Other  States, 

See  43  Cent.  Dig.  Sales,  431-433. 
See,  also,  35  Cyc.  pp.  249-253. 

I  ITS.         BdNuMl  of  b«r«r  to  vooeivo. 

[a]  (8Bp.l870> 
Where,  by  the  terms  of  a  contract  between 

A.  and  B.,  the  former  was  to  deliver  to  the 
latter  on  a  railroad  switch,  at  a  certain  place, 
within  a  specified  time,  certain  lomber  which 

B.  was  to  there  receive  and  measure  as  it 
should  Im  delivered,  and  for  which  be  was  to 

.,  pay  a  stipulated  price  to  A.,  it  was  a  sufficient 
defense  to  a  suit  by  B.  against  A.  to  recover 
money  advanced  by  the  former  to  the  latter 
under  the  contract  in  excess  of  the  price  of  the 
lumber  delivered,  and  damages  for  the  fail- 
ure of  A.  to  deliver  a  portion  of  said  lumber, 
that  A.  was  ready  and  willing  to  deliver  the 
lumber  according  to  the  contract  of  which  fact 
be  notified  B.,  but  that  B.  notified  A.  that  he 
need  not  deliver  the  lumber  at  said  place  un- 
less be  would  permit  B.  to  ship  It  to  a  certain 
other  place  and  there  to  measure  and  receive 
it  and  that  A.  had  been  at  all  times,  and  then 
was  ready  and  witling  to  deliver  said  lumber 
according  to  the  terms  of  tiie  contract  but  that 
he  haa  been  prevented  from  so  doing  by  the  re- 
fusal of  B.  to  measure  and  receive  it  ac- 
cording to  the  Contract— Sage  v.  Brown,  34 
Ind.  404. 

Fob  Cases  fsou  Otheb  States, 
Sn  43  Cknt.  Dig.  Sales',  |  435. 
See,  also,  35  Cyc.  p.  251. 

1 170.  Xiatoppel  or  waiver  in  seneraL 

Affecting  transfer  of  title,  see  post,  S  201. 
Waiver  by  acceptance  of  goods,  see  post  11 170, 

180. 


W  <Sap.l862) 
The  defendant  contracted  to  sell  and  de- 
liver to  the  plaintiff  a  certain  number  of  hogs, 
well-fatted  and  merchantable,  and  "to  be  our 
best  hogs,  weighing  200  lbs.  and  upwards." 
To  make  up  the  number,  the  defendant  added 
to  hogs  of  his  own  other  hogs,  bought  by  him 
for  this  purpose.  They  were,  however,  weigh- 
ed before  the  plaintiff's  agent,  and  not  objected 
to  by  him;  and  the  plaintiff  agreed  to  take 
them  if  the  defendant  would  take  In  part  pay- 
ment certain  certificates  of  deposit.  The  de- 
fendant refused  so  to  do,  and  thereupon  the 
plaintiff  refused  to  take  the  hogs  as  not  filling 
the  contract,  and  brought  suit  thereon.  Held, 
that  the  defendant  had  failed  to  comply  with 
the  contract,  and  that  no  waiver  by  the  plain- 
tiff of  his  rights  thereunder  was  shown,  and 
that  judgment  for  defendant  should  be  revexs- 
ed.— Daggy  T.  Cox,  19  Ind.  142. 

[b]  (tap.  1870} 
The  seller  of  property  exhibited  a  schedule 
of  it  to  the  buyer  and  proposed  to  sell.  The 
buyer  went  to  tbo  premises  for  the  purpose  of 
examining  the  property  and  satisfying  blmselt 
as  to  the  same.  After  doing  w>,  or  after  having 
had  an  opportunity  of  doing  so,  he  proposed 
other  terms,  offering  a  sum  in  gross  for  the  en- 
tire property,  including  the  articles  named  In 
the  schedule,  and  the  seller  accepted  the  offer. 
A  note  was  given  for  part  of  the  purchase  mon- 
ey. In  an  action  on  the  note,  keld^  that  the 
maker  could  not  set  up  aa  a  failure  of  consid- 
eration that  the  property  named  In  the  sched- 
ule was  of  less  quantity  than  the  schedule  rep* 
lesHited.  The  buyer  bad  a  fair  opportunity  of 
examining  for  himself.— Pattison  t.  JenUns,  88 
lad.  87. 

[C]     (Super.  1873) 

A.  contracted  to  sell  to  B.  all  the  brick  be 
should  make  and  bum,  except  the  last  kilo,  at 
certain  prices  for  each  kiln.  After  A.  had  burn- 
ed one  kiln,  he  delivered  the  same  to  B.,  who 
accepted  them  on  th«  contract;  but  before  the 
second  kiln  was  ready  for  delivery,  B.  inform- 
ed A.  that  if  such  kiln  had  more  lime  in  it  than 
the  ttrst,  he  must  get  another  purchaser  Sut  it, 
but  that  he  wanted  to  see  it  before  it  was  sold, 
as  he  would  take  the  good  portions  of  it.  The 
second  kiln  had  in  fact  more  lime  in  it  than  the 
first;  this  being  due  to  the  lime  in  the  clay, 
and  not  from  any  fault  or  fraud  of  A.  B.  knew 
at  the  time  of  the  contract  where  the  clay  was 
to  lie  obtained.  Held,  that  the  lime  In  the 
brick  of  the  second  kiln  did  not  justify  B.  In  re- 
fusing to  take  any  portion  of  tlie  brick.— Quwack 
V.  Cruse,  Wils.  320. 

[d]  (Sdp.  ISSl) 

Hie  giving  of  new  notes  in  renewal  of 
some  given  for  a  defective  machine,  on  the  agree- 
ment that  it  should  be  made  good,  is  not  a 
waiver  of  the  right  to  a  counterclaim  for  the  de- 
fects.—Case  V.  Grim,  77  Ind.  505. 

[e]  (App.  1S94) 

The  consignee  of  fruit  which  is  frozen  and 
worthless  on  its  arrival,  owing  to  the  negli- 
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ftence  of  the  coDsi^or  In  shipping  it.  Is  not  li- 
able for  retaining  the  valQeless  fruit— Wtrson  t. 
Western  Fmit  Ga,  11  Ind.  App.-  89.  38  N.  E. 

827. 

if]     (Snp.  1904) 

Where  a  manufacturer  of  paving  bricks 
agreed  to  begin  delivorieM  under  a  sale  about 
October  20,  1900,  and  the  delay  in  failing  to 
make  the  first  shipment  until  November  Ist  re- 
sulted from  the  buyer's  delay  in  funiishing  the 
security  called  for  by  his  contract,  and  by  the 
seller's  inability  to  procure  cars,  but  such  ship- 
ment xvns  received  without  objection,  and  after- 
wards the  buyer's  only  complaint  was  that  the 
shipments  were  too  frequent,  the  buyer  could 
not  object  that  the  bricks  were  not  delivered  in 
time.— O'Brien  v.  Higley,  70  N.  E.  242, 102  Ind. 
316. 

Where  loss  sustained  by  a  paving  contrac- 
tor In  hauling  and  unloading  defective  bricks 
from  the  cars  was  solely  due  to  his  failure  to 
inspect  the  bricks  before  taking  them  from  the 
cars,  he  was  not  entitled  to  set  olC  such  lose 
in  a  suit  for  the  price  of  the  bricks.— Id. 

[g]  (App.  1908) 
A  stone  company,  by  continuing  to  ahip 
stone  under  the  terms  of  a  contract  with  a  con- 
struction company,  is  not  estopped  to  insist  on 
the  terms  thereof,  where  it  objected  to  the  viola- 
tion of  a  contract  and  insisted  upon  compliance 
therewith.— Western  Const  Co.  v.  Romona 
oolitic  Stone  Co.,  41  Ind.  App.  229,  SO  M.  E. 

Fob  Cases  from  Other  States, 

See  43  Cent.  Dig.  Sales,  §§  4;t0-444. 
See,  also,  35  Cyc.  pp.  239-2-*3. 

f  177.  ObUcatlon  to  accept  Im  ce&e»L 

[a]    (App.  1909) 

Where,  under  a  contract  by  manufacturers 
to  specially  cut  and  separately  stack  staves 
and  load  them  on  cars,  they  cut  and  stacked  the 
staves,  awaiting  shipping  orders,  they  perform- 
ed all  they  were  required  to,  and  the  buyer 
could  not,  by  withholding  shipping  orders,  es- 
cape liability  under  the  contract— Jennings  v. 
Shertz,  88  N.  B.  729. 

Fob  Cases  fbou  Otiibe  States, 

See  43  Cent.  Diq.  Sales,  i|  44&-450. 
See,  also,  35  Cyc.  pp.  256,  257. 

-S  178.  Acts  oonstltnting;  aeeeptanoe, 

[a]  (App.  1S93) 
Defendant,  knowing  that  plaintiff  sent 
him  the  goods  in  fulfillment  of  his  order,  on  in- 
apection  notified  plaintiff  that  the  quality  was 
not  as  ordered,  whereupon  plaintiff  told  him  it 
was,  and  that  he  should  so  accept  the  goods. 
Defendant  then  took  possession  of  the  goods, 
and  sold  them.  H^d,  that  he  had  accepted 
them.— Pot tlitzer  v.  Wesson,  8  Ind.  App.  472, 
-35  X.  E.  1030. 


[b]  (App.  1900) 

Where  a  wholesaler  sells  goods  to  a  reuil- 
er  under  a  contract  providing  that  the  goodii 
and  the  proceeds  of  a  resale  thereof  shall  be 
held  in  trust  for  the  wholesaler,  as  collateral 
security  for  the  price  of  the  goods,  and  the  re- 
tailer sells  the  goods,  a  conclusion  of  law 
that  the  retailer  Is  indebted  to  the  wholesaler 
iu  the  amount  of  the  goods  so  resold  is  correct 
whether  the  contract  be  construed  as  retain- 
ing title  in  the  wholesaler,  so  as  to  constitnte 
the  resale  a  conversion,  or  whether  title  be  con- 
sidered as  passing  to  the  retailer;  the  par- 
chase  money  remaining  nnpaid.— Hlldebrand  v. 
Sattley  Mfg.  Co.,  57  N.  E.  594,  2a  Ind.  App. 
218. 

[c]  (App.  IMS) 

A  city's  engineer,  having  charge  of  the  con- 
struction of  a  pump  pit  with  authority  under 
the  city's  contract  to  reject  stone  intended  for 
the  work  at  any  time,  was  appointed  by  agree- 
ment of  the  parties  as  inspector  of  the  stone 
which  the  contractor  purchased  for  the  work 
from  plaintiff,  but  refused  to  inspect  the  stone 
on  arrival  on  the  cars  as  required  by  the  con- 
tractor's contract  of  purchase.  After  this  re- 
fusal defendant  removed  the  stone  to  the  place 
of  construction,  piled  it  up,  and  left  it  ontil  it 
was  inspected  later,  when  a  large  quantity  ot 
it  was  rejected.  Held,  that  the  contract  provi- 
sion requiring  inspection  on  the  cars  was  of  the 
essence  of  the  contract,  and  that  defendant's 
acts  in  removing  the  stone  without  inspection 
was  a  waiver  of  such  provision,  and  constituted 
an  acceptance  of  the  stone. — Western  Const  Co. 
V.  Itomona  Otilitic  Stone  Co.,  41  Ind.  App.  229, 
80  N.  E.  856. 

Where  a  contract  for  the  sale  of  stone  for 
public  woi^  required  inspection  by  the  dty's 
engineer  on  delivery  on  the  cars,  bat  the  ea^- 
neer  refused  to  make  such  inspection,  wherenp- 
on  the  buyer  removed  the  stone  without  inspec- 
tion, and  the  city  engineer  rejected  a  Isrge 
part  thereof,  the  seller  was  not  estopped  to  in- 
sist that  such  removal  oonstituted  an  accept- 
ance of  tiie  stone  by  i^  act  in  appealii^  from 
the  decision  of  the  engineer  or  in  continuing  to 
ship  stone  under  the  contract  with  knowledge 
that  the  engineer  would  not  inspect  it  on  the 
cars. — Id. 

For  Cases  from  Other  States, 

See  43  Cent.  Dig.  Sales,  H  4S1-456. 
See.  also,  85  Cyc.  pp.  258-26a 

S179.  ECoat  ef  Meaptaaoe. 

As  waiver  of  breach  of  warranty,  see  poet  I 

288. 

[k]  (Snp.  1820)  ' 
When  work  is  performed,  articles  manu- 
factured, or  any  commodity  furnished  by  one 
man  for  another,  and  a  certain  price  is  fixed  on 
by  the  parties,  and  the  purchaser  accepts  tbe 
work,  or  receives  the  articles  or  atmmodity 
without  objection  at  the  time,  he  is  liable  to 
an  action  for  the  price  agreed  on :  and  it  is  no 
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defense  for  him  to  allege  that  the  work  or  arti- 
cles are  not  so  good  as  contracted  for,  nor  con 
he,  by  special  plea  or  otiierwiae,  object  to  their 
quality  or  Talne.— Fellows  t.  Stevens,  1  Blackf. 

508. 

The  act  of  a  contract  purchaser  in  re- 
ceiving without  protest  what  is  delivered  un- 
der the  contract,  to  the  amount  bargained  for, 
amounts  to  a  waiver  of  any  difference  in  qual- 
ity between  what  he  had  a  right  to  demand  and 
what  be  had  actually  received^ — ^Id. 

[b]  (Sa».18U) 

In  the  absence  of  fraud  or  warranty,  where 
a  purchaser  accepts  and  receives  goods,  he 
thereby  not  only  waives  defects,  but  is  conclud- 
ed thereby,  so  that  he  cannot  recover  thereaft- 
er for  any  patent  and  Imown  defect.— Ricltetts 
T.  Hays.  18  Ind.  181. 

Cc]    (Sop.  1S71) 

Where  one  who  had  ordered  a  tombstone 
by  parol  approved  the  work  and  materials  and 
bad  it  placed  in  his  possession,  he  cannot  there- 
after defend  ati  action  for  the  price  on  the 
ground  that  the  work  done  and  materials  fur- 
nished did  not  exactly  conform  to  the  contract. 
— Barkalow  v.  Pfciffer,  38  Ind.  214. 

[d]     (Sup.  1ST8) 

One  who  contracts  for  first-ciass  brick,  but 
voluntarily  accepts  an  Inferior  article,  is  bound 
to  pay  the  reasonable  value  of  the  brick  accept- 
ed.—Hadley  v.  Prather,  64  Ind.  137, 

[•]    (9«p.  imj 

Where  the  vendor  of  lumtwr  failed  to  de- 
liver it  at  the  time  specified  in  the  contract,  and 
failed  to  send  an  invoice  and  bill  of  lading,  the 
vendee  by  taking  possession  of  the  lumlwr  as- 
sumed the  burden  of  ascertaining  the  quantity 
and  waived  its  right  to  an  invoice  and  bill  of 
lading,  enabling  the  vendor  to  sue  on  the  con- 
tract as  if  an  invoice  had  been  furnished. — 
Ohio  Falls  Oar  Company  v.  Menzies,  00  Ind. 
83.  46  Am.  Rep.  105. 

[f]  (App.  1898) 

A  buyer  who,  after  being  informed  of  a 
mistake  Id  a  price  quotation  of  merchandise 
shipped  to  him,  and  of  the  figure  the  seller  in- 
tended to  quote,  receives  and  disposes  of  the 
merchandise,  will  be  liable  at  the  price  intend- 
ed to  be  quoted.— Mummenhoff  t.  Bandall,  40  N. 
E.  40,  10  Ind.  App.  44. 

(g]  (Sap.  UU) 

Where  a  buyer  of  paving  bricks  received 
them  from  the  cars,  and  accepted  them  without 
objection,  he  could  not  thereafter  object,  in  a 
suit  for  the  price,  that  he  was  compelled  to 
turn  and  reset  a  number  of  the  bricks  because 
of  slight  defects,  which  was  the  result  of  hia 
own  negligence  and  unskillful  methods  in  laying 
them.— O'Brien  v.  lligley,  70  N.  E.242, 162  Ind. 
316. 

[b]    <Ap».  1908) 

Where,  in  an  action  for  the  price  of  stone 
shipped  under  a  contract,  the  evidence  sliowed 


an  acceptance  of  tibe  stone  by  the  buyer  as  a 
comiiJiance  with  the  contract,  the  buyer  could 
not  recover  on  a  counterclaim  tor  damages  al- 
leged to  have  been  caused  by  defects  in  the  qual- 
ity' and  condition  of  the  stone.— Western  Confit. 
Co.  V.  Romona  Oolitic  Stone  Co.,  41  Ind.  App. 
229,  80  N.  E.  856. 

For  Cases  fbou  Other  States, 

See  43  Cent.  Dig.  Sales,  |S  456-468. 
See,  also,  35  Cyc.  p.  200;  note,  54  L.  R. 
A.  71& 

S  180.  Partial  deliveiT  aad  aceeptanee. 

Entire  or  separable  cliaracter  of  contract,  see 

ante,  |  62. 
Transfer  of  title,  see  post,  1  201. 

[I]    (Sap.  IS83} 

Where  a  contract  for  the  sale  of  lumber 
provides  for  delivery  of  portions  thereof  at 
specified  times,  accompanied  by  bills  of  lading, 
the  acceptance  of  a  portion  of  the  lumber  de- 
livered after  the  time  fixed,  and  not  accom- 
panied by  bill  of  lading,  is  a  waiver  of  the  con- 
ditions concerning  the  time  of  delivery  and  bill 
of  lading.— Ohio  Falls  Car  Co.  T.  Henzies,  80 
Ind.  S3,  46  Am.  Rep.  195. 

Fob  Cases  from  Other  States, 

See  43  Cent.  Dig.  Sales,  {$  460-472. 
See.  also,  35  Cyc  p.  243. 

1 181.  Erldeace. 

[a]  (Sup.  1SS6) 

In  an  action  for  goods  sold  and  delivered, 
the  delivery  need  not  in  all  cases  be  established 
by  direct  evidence.— Lance  v.  Pearce,  101  Ind. 
505,  1  N.  E.  184. 

[b]  (APV.18S4) 

On  an  Issue  as  to  whether  a  contract 
calling  for  the  delivery  of  merchantable  stone 
on  board  the  cars  at  the  quarry  was  complied 
with,  it  is  proper  for  the  jury  to  consider  that 
the  stone  fr<ne  and  burst  on  its  arrival  at  the 
place  to  which  it  was  shipped.— Cleveland  Stone 
Co.  V.  Monroe  County  OSIitic  Stone  Co.,  iriud. 
App.  423.  30  N.  E.  172.  . 

[c]  (App.  U95) 

As  a  purchaser  of  goods  cannot  be  re- 
quired to  accept  a  les^  or  other  quantity  than 
spedfied  in  the  contract,  where  the  seller,  in 
an  action  for  th^  price,  relies  on  the  contract, 
he  must  prove  ttiat  he  performed  the  whole  of 
it,  by  delivering  the  exact  quantity.  — J.  A. 
Coats  &  Sons  v.  Xluffine,  13  Ind.  App.  1^,  41 
N.  E.  465. 

[d]  (Sup.  1902) 

A  Stipulation  that  purchasers  of  property 
would  give  a  mortgage  on  delivery,  and  pay 
the  freight  to  the  place  of  delivery,  muRt  be 
presumed  to  have  been  waived  by  the  sellers, 
or  complied  with,  where  the  property  was  de- 
livered without  objection,  all  the  notes  exe- 
cuted by  the  purchasers  paid  excepting  the 
last,  and  the  property  left  In  the  purchaser's 


This  Di«eat  ia  eompiled  on  tke  Key-lCamber  System.  For  e^laaatloB,  ■••  page  Ui. 


Digitized  by 


Google 


SALES,  IT  (C),  09.        [SIad.IHc^Pa<*KI]         |  lU 


possessioD^Eenney  T.  BevUbelner,  Oi  N.  E. 
215,  158  Ind.  C53. 

[«]     {Snp.  1»03) 

Id  an  action  for  gooilH  soM  and  delivered, 
it  ia  not  necessary  to  show  an  acceptance  by 
the  buyer,  it  beinK  sufficient  if  the  seller  has 
performed  such  acts  as  would  have  rested  the 
title  in  the  buyer  had  he  accepted  the  goods.— 
Baatetter  t.  Reynolds,  6G  N.  £.  G12,  100  Ind. 
133. 

m     (App.  1910) 
In  an  action  for  the  price  of  goods  sold, 
the  burden  is  on  plaintiff  to  show  delivery  of 
goods  described  in  the  contract.— Gandy  T.  Sey- 
monr  Slack  Stave  Co.,  90  N.  R  915. 

Fob  Cases  from  Other  States. 

See  43  Cent.  Dig.  Sales.  If  473-491. 
See.  also.  35  Cyc.  pp.  230-233.  201. 

S  182.  Qnestions  for  Jnry. 

Delivery  as  against  third  persons,  see  post,  | 

233, 

M     (APP.  18ft5) 

In  an  action  for  the  price  of  5,000  cards 
of  needles  ordered  by  defendant,  there  was  ev- 
idence that  the  exact  number  of  cards  were  de- 
livered to  the  carrier;  that  they  remained  in 
the  freight  house  at  defendant's  town  more  than 
nine  months,  when  defendant  paid  the  freight, 
and  took  them  to  another  building  for  the  pur- 
pose  of  ascertaining  whether  the  packages  con- 
tained the  fall  amount;  that  the  carrier's  agent 
could  not  say  that  they  were  In  the  same  condi* 
tion  when  taken  away  as  when  they  arrived; 
that  the  cards  we<-e  packed  in  paper  boxes,  each 
of  which  was  wrapped  with  cord,  and  all  were 
packed  in  two  wooden  boxes,  neither  of  which 
bore  any  marks  of  having  been  opened;  that 
one  of  the  paper  boxes  was  found  open,  and  its 
contents  scattered  among  the  others;  and  that 
the  lot,  when  opened,  was  46  cards  short.  HHd, 
that  whether  5,000  cards  were  shipped  by  plain- 
tiEF,  and  wliether  defendant  accepted  any  por- 
tion of  them,  were  qnestions  for  the  jury.— J. 
A.  Coats  &  Sons  T.  Huffine,  18  Ind.  App.  182, 
41  N.  E.  465. 

Fob  Cases  fbou  Otheb  States. 

See  43  Cert.  Dio.  Sales,  g;  492-490. 
See,  also.  85  Cyc.  pp.  234,  262. 


(D)  PAYMENT  OF  PRICE. 

Actions  for  price,  see  post,  S|  840-365. 
Affecting  right  of  stoppage  In  transitu,  see  post, 
I  297. 

Affecting  waiver  or  estoppel,  see  ant»,  S  176. 
As  against  third  persons,  see  post,  f  226. 
As  transfer  of  title,  see  post.  S  202. 
As  waiver  of  breach  of  warranty,  see  post,  | 
2S8. 

Conditional  sales,  see  post,  |  460. 
Construction  of  contract  as  to  price,  see  ante, 
iS  74-77. 


Constnictlon  of  contract  as  to  tbne  for  pa)- 
mmt  of  tent  of  credit,  see  ante,  |  82. 

Evidence  In  action  for  price,  see  post,  |  359. 

Nonpayment  as  ground  for  rescisrion,  see  ante, 
I  99. 

Payment  as  dependent  stipalation,  see  ante, 
I  65. 

Payment  as  waiver  of  breach  of  warranty,  see 

post,  I  288. 
Recovery  by  buyer  of  price  paid,  see  post,  H 

890-396. 

Transfer  itf  title  as  to  third  persons,  see  post, 
I  219. 

To  satisfy  statute  of  frauds,  see  Fbauob,  Stat- 
ute OF,  H  94,  95. 

1 185.  Tmdav. 

Ia]    (Snp.  1885) 

Where  a  buyer  went  to  the  seller's  bouse, 
he  having  no  other  place  of  busioeBs,  at  the 
specified  time,  prepared  to  make  tender,  and  not 
finding  him  at  home  made  careful  search  for 
him.  and  a  few  days  thereafter  actually  made 
tender,  which  was  refused,  there  was  a  good 
tender.— Matbis  t.  Thomas,  101  Ind.  119. 

A  buyer  of  goods  who  makes  a  valid  tender 
of  the  purchase  money,  which  is  refused  by  the 
seller,  who  repudiates  the  contract.  Is  not  bound 
to  make  a  second  tender.— Id. 

Fob  Cases  noH  Otreb  States, 
See  43  Cent.  Dig.  Sales,  {  498. 
See,  also,  35  Cyc.  p.  271. 

8  188.  Paymnt  Im  fmU. 

M  188S) 
Part  payment  of  the  purchase  price  of 
goods  sold  is  earnest  money,  and  binds  tbe 
bargain.— Weir  T.  Hudnut,  18  N.  E.  24,  llfi  Ind. 

525. 

Fob  Cases  rsou  Othes  States* 
See  35  Cyc.  p.  270. 

S  ISO.  Mode  and  snAoiener  of  payvemt. 

Affecting  remedy  for  recovery  of  price,  see  post, 
S  840. 

Fob  Cases  raoH  Othd  States, 

See  43  Cent.  Dio.  Sales,  H  504,  505. 
Bee,  alM,  35  Cyc.  pp.  267-^£72. 

g  190.  —  Ib  samand. 
[al  <aBV.US» 

Whatever  tbe  parties  to  a  contract  for  the 
sale  of  goods  agree  shall  constitute  part  pay- 
ment will  be  regarded  by  the  conrta  as  part 
payment  If  the  tbli^  agreed  on  is  of  some  value. 
-Weir  T.  Hudnut.  18  N.  E.  24.  115  Ind.  525. 

Fob  Cases  raoH  Otbbr  States, 

See  43  Cent.  Dig.  Sales,  |  504;  11  C^ntr. 

Dig.  Contracts,  f  1207. 
See,  also,, 35  Cyc  p.  207. 

1 191.  —  ITotes  or   other  eUIcfttfoBS, 
and  pajmant  tfiaraaf. 

Accrual  of  action  for  breach  of  contract,  see 

post,  8  374. 
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Oooditional  sales,  see  post,  {  4G9. 
Perfomance  ot  conditional  aalei  see  post,  i 
476. 

Transfer  of  title,  see  post,  |  202. 

W  (APP.1M2) 

Id  an  action  oD  a  contract  for  failure  to 
deliver  lumber  as  provided  by  its  terma,  plain- 
tiff may  prove  that  he  executed  certain  notes 
in  payment  of  the  lumber  as  required  by  the 
contract,  and  that  he  paid  the  notes  when  due ; 
the  evidence  showing  a  compliance  with  the 
contract  on  plaintiff's  part.— Papo  v.  Ferguson, 
C2  N.  B.  712,  28  Ind.  App.  298. 

Fob  Cases  from  Otheb  States, 
See  43  Cent.  Dig.  Sales,  |  505. 
See,  also,  35  Cyc.  p.  269. 

1 194.  Effect  of  aefanlt  or  delay. 

[a]  (Sap.lseO) 

Upon  aa  agreement  to  execute  notes  io  pay- 
ment of  the  price  of  goods  sold,  they  must  be 
executed  within  a  reasonable  time,  or  the  whole 
mm  becomes  due  forthwith.— Hays  t.  Weather- 
man, 14  Ind.  341. 

n>]    (Sup.  1860) 

Where  the  buyer  of  personal  property 
agrees  to  pay  for  the  same  on  delivery,  the  sell- 
er may  demand  the  price,  and  withhold  the 
property  onless  it  is  paid ;  but  he  is  not  bound 
to  do  so,  but  may  deliver  the  same  and  compel 
the  payment  of  the  price  afterwards.— Kirby  v. 
Studebaker,  15  Ind.  45. 

Fob  Cases  fbom  Otheb  States, 
See  4&  Csm,  Dio.  Sales,  |  508. 
See,  also,  35  Cyc.  p.  272. 

f  196.  Waiver  of  defanlt  or  delay. 

Affecting  transfer  of  title,  see  post,  S  202. 

[a]    (Snp.  1886) 

Although  negotiation  between  the  seller 
and  purchaser  is  by  letter,  if  nothing  is  said 
about  the  time  of  payment  and  do  usage  is 
shown,  the  sale  is  presumed  to  be  for  canh ; 
that  is,  on  conditioo  of  immediate  payment, 
and  whether  that  condition  is  waived  by  a  de- 
livery of  the  goods  is  a  question  for  the  jury, 
to  be  determined  by  the  acts  of  the  parties  and 
all  the  circumstances  of  the  case.— Curme,  Dunn 
A  Co.  T.  Ranh,  100  Ind.  247. 

Fob  Cases  pbom  Otuek  States, 
See  43  Cent.  Dig.  Sales,  |  510. 
Bee,  also,  35  Cyc.  p.  273. 

V.  OFEBATXOM  AtTD  EITEOT. 

Tjiahility  of  hnyer  for  Injuries  from  negligence 
of  seller,  see  Neougence,  {  14. 

Of  warranty,  see  post,  H  276-270. 

Right  of  seller  to  have  receiver  appointed,  see 
Ueceivebs,  I  12. 

Title  and  rights  of  purchasers  at  sales  of  prop- 
erty of  decedents,  see  Executors  and  Ad- 
MIHISntATOBS,  g  167. 


(A)  TRANSFER  OF  TITLE  AS  BETWEEN 
PARTIES. 

Effect  on  r^t  to  receiver,  see  Receivebb,  | 
12, 

§  197.  Sxeentmrr  eontvaota  In  general. 

[a]  (Sup.  1ST5), 

Id  an  executory  agreement  for  a  sale,  the 
goods  remain  the  property  of  the  seller  till  the 
contract  Is  execnted.— Lester  T.  E^t,  49  Ind. 
588. 

In  case  of  an  executory  agreement,  the 
hnyer  does  not  become  the  owner  of  the  goods, 
cannot  claim  them  specifically  and  they  are  not 
at  his  risk,  and  his  remedy  on  the  contract,  if 
there  be  a  breach  of  it,  is  confined  to  an  ac- 
tion for  damages.— Id. 

[b]  (App.  1897) 

In  a  sale,  the  subject  of  the  contract  be- 
comes the  property  of  the  buyer  the  moraeut 
the  coDtract  is  concluded,  whether  the  ^oods  are 
delivered  to  the  buyer,  or  remain  in  the  pos- 
session of  the  seller.  In  the  executory  contract, 
the  goods  remain  the  property  of  the  seller  until 
the  contract  is  executed.  In  .case  of  sale  the 
buyer  can  claim  the  Bpeci6c  goods,  and  they  are 
at  bis  risk.  Id  case  of  an  executory  eon- 
tract,  the  purchaser  does  not  become  the  owner. 
They  are  not  at  his  risk.  His  remedy,  if  there 
be  a  breach,  is  confined  to  an  action  for  dam- 
ages.—Branigan  V.  Ilendrickaon,  46  N.  E.  500, 
17  Ind.  App.  198. 

to]    (App.  1902} 

In  case  of  an  executory  contract  of  sale, 
the  goods  remain  the  property  oC  the  seller  un- 
til the  contract  has  become  executed.— Warner 
T.  Warner,  66  N.  E.  760,  30  Ind.  App.  578. 

[d]    (App.  1909) 

Where  any  act  remains  to  be  taken  before 
a  sale  is  complete,  title  remains  in  the  seller,  but 
the  intention  of  the  parties  as  to  whether  a  con- 
tract is  executed  is  one  of  fact,  to  be  determined 
from  the  terms  of  the  agreement  and  the  actions 
of  the  parties,  and  such  intenlioo  must  control ; 
and,  in  determining  what  constitutes  a  change 
of  position,  due  regard  must  be  bad  to  the  char- 
acter of  the  property,  the  nature  of  the  trans- 
action, the  position  and  relations  of  the  parties 
to  the  sale,  and  the  intended  use  of  the  property. 
—Farmers'  Nat  Bank  of  Sheridan  v.  Coyner,  88 
N.  E.  856. 

Fob  Casbs  fboh  Otueb  States, 

See  4S  Cent.  Dig.  Sales,  H  512,  513. 
See,  also,  84  Cyc  p.  274. 

f  198.  SpMifle  artleles  or  Kooda. 

Fob  Gases  fboh  Otheb  States, 

See  43  Gent.  Dzg.  Sales,  ||  516-56a 
See.  also,  35  Cyc.  pp.  277-290. 

1 200.         Aets  to  be  done  before  pas- 
sive of  ti^  Im  suMral. 

[a]    (8sp.  1857) 

If,  by  the  terms  of  an  agreement  for  the 

pale  of  personalty,  any  material  act  connected 
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with  the  subject-matter  of  the  contract  remains 
to  be  done  before  delivery,  the  property  does 
Dot  vest  ia  the  buyer  until  the  performance  of 
that  act .— Moffatt  T.  Green,  9  Ind.  198. 

[bl    {Sap.  1865) 

A  contract  wherein  one  party  agrees  to 
come  to  the  other's  house  at  a  certain  future 
(lay  for  merchandise,  and  then  go  with  him  to  a 
town  to  weigh  the  merchandise,  to  be  there- 
after delivered  to  the  former  on  payment  of  a 
balance  for  the  price  not  paid  at  the  execution 
of  the  contract,  is  executory,  and  hence  does  not 
veKt  the  former  with  title  to  the  merchandise  at 
the  time  of  its  execution.— Strani  t.  Ross,  25 
Ind.  300. 

[cl  (Sap.  187S) 
A  contract  for  the  sale  of  a  certain  number 
of  good,  corn-fed  hogg,  to  average  a  certain 
weight  gross,  to  be  weighed  at  one  place  and  de- 
livered at  another,  at  or  within  a  certain  time 
in  the  future,  and  to  be  then  paid  for  at  a  cer- 
tain price  per  100  pounds,  the  hogs  being  a  lot 
at  the  time  of  the  contract  being  fed  by  the  sel- 
ler, and  including  some  to  be  thereafter  receiv- 
ed of  another  person,  where  the  hogs  were  never 
weighed  or  delivered  to  the  buyer,  did  not  pass 
the  title  in  the  hoga  to  the  purchaser. — Lester  v. 
Kast,  40  Ind.  588. 

(d]     (8n».  1881) 

T'nder  a  contract  for  the  sale  of  wood,  pro- 
viding that  the  purchaser  should  rorasure  before 
paying  for  it,  such  measurement,  or  some  other 
definite  act  of  acceptance,  was  necessary  to  pass 
the  title.— Pittsburgh,  C.  &  St  L.  R.  Co.  v. 
Noel.  77  Ind.  110. 

te]    (8ii».  imy 

Where  anything  remains  to  be  done  to 
goods  which  are  the  subject  of  a  contract  of 
■ale  to  put  them  in  a  deliverable  condition  or 
to  determine  the  price,  by  weighing  or  meas- 
uring, the  performance  of  aucb  things  is  a  con- 
dition precedent  to  passing  of  title.— Bertelson 
V.  Bower,  81  Ind.  512. 

■Where  a  sale  was  of  all  the  spring  Iambs 
which  belonged  to  the  seller,  title  then  passed  to 
the  purchaser  inasmuch  as  there  was  no  neces- 
sity for  any  act  of  separation. — Id. 

[fj    (Sop.  1882) 
Where  a  growing  crop  is  sold,  and  some 
act  remains  to  be  done,  such  as  delivery  or  pay* 
ment,  the  title  does  not  pass.   The  contract  is 
executory.— Dixon  v.  Duke,  85  Ind.  434. 

tg]    (Sop.  18«9) 

Plaintiff  contracted  with  defendant  for 
lumber  of  certain  quality  and  dimensions,  to  be 
sawed  by  defendant  and  piled  in  hia  yard,  sub- 
ject to  plaintifiTs  order  at  any  time.  The  latter 
was  to  pay  for  it  when  piled,  and  it  was  to  be 
luaded  on  cars  whenever  plaintiff  should  so 
order.  Provision  was  made  that  until  the  lum- 
ber was  loaded  on  ran:  defendant  should  insure 
it  against  loss  by  fire,  and  that  until  then  plain- 
tiff would  not  be  responsible  for  any  loss  so 
occurring.    No  provision  was  made  for  an  in- 


spection of  the  lumber.  Held,  where  invoices 
of  luml>er  sawed  and  piled  in  defendant's  yard, 
separate  from  other  lumber,  were  sent  to  plain- 
tiff, with  the  statement  that  the  same  was  sut>- 
ject  to  his  order,  and  the  plaintiff  paid  for  it, 
and  directed  its  shipment,  the  defendant  promis- 
ing to  make  such  shipment,  that  the  title  to  the 
lumber  passed  to  plaintiff,  without  any  inspec- 
tion or  measurement  by  the  latter,  and  betore 
delivery  on  cars.— Martx  T.  Putnam.  117  Ind. 
392,  29  N.  El  270. 

[hi    (App.  1897) 

An  agreement  that  the  seller  of  bogs  shall 
retain  possession  and  feed  them  till  a  certain 
date;  that,  before  delivery,  they  shall  be  weigh- 
ed at  certain  scales,  and  the  balance  of  the 
price  be  paid ;  and  that,  if  any  of  them  become 
sick  before  time  for  delivery,  the  buyer  shall 
at  once  receive  them  or  release  all  claim  there- 
to,— is  an  executory  contract,  end  passes  no 
title.— Bran  igan  v.  Heodrickson,  17  Ind.  App. 
198,  46  N.  B.  500. 

p]  (Ap».  1W4) 
Where  a' contract  for  the  sale  of  skins  fix- 
ed the  prices  f.  o.  b.  Ft  Wayne,  Ind.,  to  be  paid 
90  per  cent  by  draft  and  the  balance  on  receipt 
of  stock,  subject  to  buyer's  inspection  and  count, 
though  the  title  to  the  property  passed  to  the 
buyer  on  shipment  from  Ft.  Wayne,  It  waa  aub- 
ject  to  his  right  to  reject  the  goods  for  noncom- 
pliance  with  the  contract  on  examination  and 
delivery  in  Boaton.— Weill  t.  Stone,  60  N.  E. 
tm,  33  Ind.  App.  112,  104  Am.  St  Rep.  243. 

For  Cabeb  fboh  Otheb  States, 

See  43  Cent.  Dio.  Sales,  H  524-529L 
See,  also,  35  Cyc.  pp.  281-289. 

g201.  ^—  Dellverr  and  aoeeptamee. 

As  against  third  persons,  see  post,  f  226. 
As  to  third  persons,  see  post,  {  219. 

[a]  (Sap.  1853) 

A  parol  contract  definitely  fixing  the  price, 
the  time  of  payment,  and  designating  the  partic- 
ular article  sold,  vests  the  property  in  the  buyer, 
and  places  it  at  his  risk  from  the  moment  the 
bargain  is  closed,  without  any  acf'.cl  payment 
or  present  delivery.— Henline  t.  Uall,  4  Ind.  189. 

[b]  (Sap.  1869) 

The  defendant  sold  wheat  to  be  delivered 
on  board  a  boat  lying  at  his  warehouse  on  a 
day  certain.  Before  that  day  the  time  for  de- 
livery was  indefinitely  extended  by  agreement 
Four  days  afterwards  be  notified  the  plaintiff 
that  he  was  ready  to  deliver  whenever  the  plain- 
tiff would  send  a  boat,  and  requested  Immediate 
payment,  which  was  thereupon  made,  l^e 
plaintiff  sent  no  boat,  and  three  days  afterward 
the  wheat  was  burned.  In  a  suit  for  nonde- 
livery the  defendant  set  up  the  above  facts  as 
showing  that  the  property  had  passed  before  the 
fire,  and  the  answer  was  held  bad  on  demurrer. 
He  then  amended  by  adding  averments  that  the 
plaintiff  had  failed  to  send  a  boat  within  a 
reasonable  time,  and  that,  at  the  time  of  pay- 
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ment  in  fall,  the  wheat  had  been  measured  and 
set  apart,  and  bo  remained  antil  the  fire,  and 
was  not  removed  by  reason  of  the  want  of  dili- 
gence of  the  plaintiff.  Held  that,  if  the  con- 
tract required  delivery  on  board  before  the  prop- 
erty passed,  that  condition  had  been  waived  by 
the  payment— Scott  r.  Bang,  12  Ind.  203. 

[c]  *  (Snp.  1865) 

The  fact  ttiat  a  vendor  of  goods  fails. to  de- 
liver a  portion  of  them  does  not  affect  the  vea- 
dee's  title  to  the  remainder.— Keen  t.  Preston, 
24  Ind.  S95. 

m  (San.  1870) 

Plaintiff  purchased  a  quantity  of  flour  to 
be  manufactured  by  a  certain  mil),  and  by  parol 
agreement  sold  the  flour  to  B.  for  cash  on  de- 
livery. Afterwards  a  freight  Company,  which 
owned  DO  means  of  transportation,  gave  B.  an 
instrument  styled  a  "bill  of  lading,"  dated  be- 
fore the  flour  had  been  manufactuied.  by  which 
the  company  acknowledged  the  receipt  of  the 
flour  and  agreed  to  transport  it.  Held,  that  the 
Instrument  could  not  be  considered  a  bill  of 
lading  such  aa  would  by  Its  indorsement  trans- 
fer the  property.— Union  R.  &  Transp.  Go.  v. 
Yeager,  84  Ind.  1. 

[e]     (Snp.  1875) 

Ab  between  vendor  and  vendee,  no  delivery 
is  necessary  to  vest  the  property  In  the  vendee. 
—Lester  T.  East,  49  Ind.  588. 

In  ft  sale  the  thing  wbidi  Is  the  subject 
of  the  contract  becomes  the  property  of  the 
buyer  the  moment  the  contract  is  concluded 
without  regard  to  whether  the  goods  are  deliv- 
ered to  the  buyer  or  remain  In  poesession  of  the 
seller. — Id. 

[f]    (Snp.  1S76) 

Under  a  contract  for  the  sale  of  a  quantity 
of  wine,  the  seller  delivered  to  a  carrier,  to  be 
transported  to  the  buyer,  wine,  which  on  its  ar- 
rival the  buyer  refused  to  accept,  because  it 
was  not  of  the  quality  contracted  for.  The  buy- 
er, after  corresponding  with  the  seller,  took  the 
wine  from  the  carrier  and  stored  it  in  his  cellar, 
subject  to  the  order  of  the  seller.  The  buyer 
died,  and  his  successor  in  business  sold  the  wine 
to  other  persons.  Held,  that  the  property  in 
the  wine  did  not  pass  to  the  buyer,  the  admin- 
istrator of  whose  estate  would  not  be  liable 
tlierefor  to  the  seller.— Bishplinghoff  v.  Bauer, 
52  Ind.  519. 

[81  (8«p.l8n) 
A.  agreed  to  boy  all  B.'8  spring  lambs,  B. 
to  pasture  them  till  called  for.  Seld^  that  a 
loss,  not  B.'8  fanlt,  while  the  lambs  were  thus 
pastured,  was  A.'s  loss.— Bertelson  t.  Bower,  81 
Ind.  512. 

[ta]  (Snp.  1882) 
Where  property  is  sold  on  condition  that 
the  price  shall  be  paid  before  delivery,  and  the 
vendee  wrongfully  obtains  possession  of  the 
property  without  paying  the  price,  he  cannot 
transmit  a  good  title  to  a  purchaser.— Evans- 
ville  &  T.  H.  R.  Co.  v.  Erwin,  84  Ind.  457. 


Where  plaintiff  sold  a  ear  load  of  wheat 
under  an  agreement  that'  the  price  should  he 
paid  before  the  buyer  took  poesession,  in  spite 
of  which  the  buyer  wrongfully  procured  the 
issuance  of  a  bill  of  lading  without  paying  the 
price  and  afterwards  sold  the  Mil  of  lading, 
the  purchaser  there<rf  obtained  no  title  to  the 
wheat. — Id. 

[1]  (Snp.  1884) 
Delivery  to  a  carrier  as  a  general  rule  Is 
a  full  discharge  of  the  duties  of  the  seller,  and 
from  that  time  the  goods  are  for  most  pur- 
poses considered  aa  having  passed  into  the  own- 
ership and  possession  of  the  purchaser.— Bart- 
lett  V.  Jewett,  98  Ind.  206. 

[]]  (App.  l»8) 
In  a  contract  of  bargain  and  tale,  the 
goods  which  are  the  subject  of  the  contract  be- 
come the  property  of  the  buyer  as  soon  as  the 
contract  is  concluded,  whether  the  goods  are 
then  delivered,  or  remain  In  the  possession  of 
the  seller.— Warner  t.  Warner,  66  N.  EL  760. 
30  Ind.  App.  57a 

[k]     (App.  IMO) 

To  effect  a  complete  sale  of  personalty,  de- 
livery is  essential;  but  a  symbolic  delivery  is 
sufficient  where  the  seller  is  not  In  possession 
of  the  thing  sold,  or  it  is  of  such  nature  that  it 
is  not  sasceptible  of  manual  delivery.— Ileyns 
V.  Meyer,  91  N.  E.  973. 

Fob  Cases  fbou  Other  States. 

See  43  Cent.  Dig.  Sales.  §S  .'>2a-.'»41. 
See,  also,  35  Cyc.  pp.  302-321;   notes.  22 
U  R.  A.  41.'5.  2  L.  R.  A.  (X.  S.)  1078; 
notes,  26  Am.  St.  Rep.  451,  120  Am.  St. 
Rep.  868. 

I  SOS.  —  Payment  of  prloe. 

As  against  third  persons,  see  post,  {  226> 
As  to  third  persons,  see  post,  {  210. 

[a]     (Snp.  1853) 

A  parol  contract  definitely  fixing  the  price 
and  the  time  of  payment,  and  designating  the 
particular  article  sold,  vests  the  proi>erty  in  the 
buyer,  and  places  it  at  his  risk  from  the  moment 
the  bargain  is  closed,  without  any  actual  pay- 
ment or  present  delivery.— Henline  v.  Hail,  4 
Ind.  189. 

[bj    (Snp.  18B7) 

Leaving  personal  property  Id  the  hands  of 
a  third  party  by  conBent,  to  be  delivered  upon 
the  payment  of  the  price,  is  a  sale,  and  vests 
the  property  In  the  vendee.— Wright  T.  Maxwell* 
9  Ind.  192, 

[c]    (Snp.  1857) 

Where  goods  are  sold  on  condition  of  being 
paid  for  on  delivery,  and  a  delivery  is  made 
without  exacting  performnnce  of  the  condition, 
the  presumption  is  that  the  condition  is  waived 
and  that  he  complete  title  vests  in  the  purchaser, 
— Moffatt  V.  Green,  9  Ind.  198. 
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[d1    (Snp.  1361) 

^'here  the  condition  of  a  sale  was  the  de- 
Iivory  of  a  note'wilh  aurety,  and,  upon  objeetion 
madi',  the  party  offprins  the  note  altered  it  by 
iosiTtiiiK  the  words  "with  interefit,"  it  was  hdd 
that  the  surety  was  dificharged.  and  therefore, 
tlip  vendee  not  compIyinfC  with  the  condition,  the 
title  to  the  property  did  not  pass.— Kounts  t. 
Hart,  17  Ind.  329. 

[e]  {Snp.  ISfi2) 

In  case  of  a  sale  for  cash  on  delivery,  the 
transfer  of  the  bill  of  IndinK  to  the  purclinser 
before  payment,  though  ordinarily  consMtnting 
delivery,  does  not  devest  the  vendor's  title. — 
Kvansville  &  T.  n.  R.  Co.  t.  Envin,  84  Ind. 
457. 

[f]  (Sap.  1884) 

Where  goods  are  sent  "C.  O.  D."  the  title 
does  not  paas  until  they  are  accepted  and  paid 
for.— I^nman  v.  McGregor,  04  Ind.  SOL 

tg]    (Snp.  18S3) 

Where  goods  are  sold  tor  cash,  a  delivery 
in  expectation  of  immediate  payment  pasaea  no 
title  iiQlil  Ruch  payment  is  made.— Cunne,  Dunn 
A  ('o.  v.  Rauh,  100  Ind.  247. 

[h]  (App.is«) 

A  contract  reciting  that  the  first  party 
*'ha8  this  day  sold  and  conveyed"  to  the  second 
party  his  stoclc  of  goods;  that  the  vendee  agrees 
to  give  in  part  payment  thereof  one  note,  made 
hy  R.,  and  the  balance  in  two  equal  installments, 
at  three  and  six  mcmths  from  date,  to  be  evi- 
denced by  the  vendee's  note;  that  the  goods  in 
salable  condition  are  to  be  Invoiced  at  cost,  while 
those  shelfwom  are  to  be  invoiced  at  such  price 
as  the  vender  and  a  person  selected  by  the  ven- 
dee shall  agree  upon,  etc.,— is  an  executory  con- 
tract, undw  which  title  is  not  to  vest  (ill  the 
goods  have  been  invoiced  and  the  notes  deliver- 
4>d;  and  until  then  the  vendee,  though  he  may 
have  made  full  lender  of  performance  on  his 
part,  cannot  maintain  replevin  against  the  vcn- 
dor.— Platter  v.  Acker,  13  Ind.  App.  417,  41  N. 
E.  832. 

[i]  (Ai»p.  1902) 

A  person  purchaning  goods  under  a  con- 
tract requiring  the  purchase  price  to  be  paid 
on  delivery  acquires  no  title  to  the  goods  or 
right  of  possession  till  the  payment  of  the  pur^ 
<-hase  price. — Kauh  v.  Waterman,  61  N.  E.  743, 
€3  N.  £.  42,  29  Ind.  App.  344. 

Fob  Cases  from  Other  States, 

See  43  Cent.  Dm.  Sales,  S8  542-551. 
See,  also,  35  Cyc.  pp.  322-331;   note,  22 
Am.  St.  Rep.  806. 

i  203.           Sale  an.  eradit* 

[a}     (!>np.  im) 

A  sale  of  cattle  was  made.  The  purchaser 
paid  a  portion  of  the  price,  and  took  away  a 
part  of  the  cattle.  lie  was  to  return  in  a  few 
days,  pay  the  residue  of  the  money,  and  take 
the  remaining  cattle.  Held  that,  although  the 
right  of  property  passed  by  the  sale,  the  right  of 


possession  dfd  not  until  the  pftyroeot  of  all  the 
price.— Bradley  v.  Michael,  1  Ind.  551,  Smit^ 
346. 

[bl    (Snp.  isn) 

Where  one  received  sheep  npon  his  a-ree- 
ment  that  he  would  deliver  a  part  of  the  wool 
annually,  and  pay  for  the  sheep  at  the  gnd  of 
four  years,  and  that,  if  the  annual  amount  of 
wool  was  not  delivered,  the  whole  price,  as  well 
as  the  wool,  should  become  due,  ftcld,  that  the 
sheep  were  at  his  risk.  On  their  dying  eariy  in 
the  term,  though  without  fsnlt  of  the  purchaser, 
and  from  s  contagious  disease  which  was  upon 
them  at  the  date  of  the  sale,  the  whole  price 
became  due.— Smith  v.  Dallas,  35  Ind.  255. 

Fob  Cases  from  Other  States, 

See  43  Cent.  Dig.  Sales.  SS  552-556. 
See,  also,  35  Cyc  p.  323. 

g  206.           OoBrifCMt  for  aala. 

[a]  (App.l8»6) 

Where  goods  are  sent  to  a  party  noder  an 
arrangement  with  a  satesmaa  to  be  sold  bf 
such  party,  the  goods,  however,  to  remain  the 
property  of  the  party  sending  them  until  sold, 
the  party  to  whom  they  are  sent  Is  not  liable 
to  the  sender  for  goods  unsold.— Levi  t.  Allen^ 
43  N.  E.  571,  15  Ind.  App.  38. 

Fob  Cases  mOH  Otheb  States, 
Skb  43  Cent.  Dia.  Ssles,  f  500. 
See,  also,  35  C^c.  p.  290. 

S  207.  6oods  or  articles  not  aseortalML 

As  against  third  peisons,  see  post,  S  226. 

Fob  Cases  nou  Otdeb  States, 

See  43  Geitt.  Dio.  Sales,  |f  501-57a 
See,  also,  35  Cyc.  pp.  291-302. 

8  208.  —  In  c«*«nU* 

[a]  (Snp.  1886) 
Where  grain  Is  received  by  a  dealer  nnder  a 
contract,  express  or  implied,  to  pay  the  person 
delivering  it  the  market  price  whenever  he  de- 
mands it.  and  such  grain  is  mixed  with  other  of 
like  quality,  in  bins  from  which  ahipments  are 
made  daily,  the  dealer,  fn  the  absence  of  any- 
thing to  the  contrary,  becomes  the  owner  of  the 
grain,  and  is  liable  to  pay  for  it  whenever  call- 
ed uiion. — I^on  T.  Lenon,  100  Ind.  567,  7  N.  £■ 
311. 

Fob  Cases  fbom  Otheb  States, 
See  43  Cent.  Dig.  Sales,  i  06L 
See,  also,  35  Oyc.  p.  291. 

g  213.           Approprlatiom  by  bnyer. 

[a]    (App.  U09) 

Where  grain  is  sold,  and  a  lai^r  amount 
than  is  sold  is  set  aside  and  designated  for  the 
purchaser,  be  has  the  right  to  make  the  separa- 
tion, and  the  title  passes,  so  that  he  may  sue  for 
the  wrongful  convetsion  of  the  grain,  even  be- 
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fore  the  separation  haa  been  made.— Farmers' 
Nat.  Bank  of  Sheridan  t.  Coyner,  8S  N.  E.  85G. 

For  Cases  fbom  Otueb  States, 
See  43  Gent.  Dig.  Sales,  {  570. 
See,  also,  85  Gyc.  p.  297. 

S  S14.  AvUelM  or  soodi  to  be  prodneed 
or  auavf  Mtnred* 

Coder  contracts  for  the  sale  of  articles  to 
be  manufactured  expressly  for  a  certain  person, 
title  passes  only  on  completion  according  to 
the  contract,  and  delivery  or  tender  of  delivery. 
—Fordice  t.  Gibson,  28  N.  E.  303,  129  Ind.  7. 

B.  made  a  written  contract  with  defend- 
ants, agreeing  to  sell  them  a  certain  number  of 
stares,  of  his  "first  manufacture,"  to  lie  deliver- 
ed f.  0.  b.  cars  at  a  certain  point.  Held,  that 
title  to  the  first  staves  manufactured  did  not  on 
their  manufacture  pass  at  once  to  defendants 
without  delivery,  or  some  act  designating  them 
as  the  staves  Intended  to  tie  delivered.— Id. 

m   (APP- 1909) 

A  sale  of  a  crop  to  l>e  grown  passes  no  title 
nntl)  the  crop  is  grown,  and  notice  given  to  the 
purchaser,  or  some  act  taken  by  the  seller  des- 
ignating it  as  the  article  sold;  but,  if  there  are 
attendant  circumstances  from  which  the  inten- 
tion may  be  Inferred  that  the  property  shall 
pass  at  another  or  different  time,  or  under  other 
and  different  circumstances,  that  intention  will 
control.— Farmers*  Nat  Bank  of  Sheridan  v. 
Coyner,  88  N.  B.  856. 

Fob  Cases  fbou  Otheb  States, 

See  43  Cent.  Dig.  Sales,  |§  571-573. 
See,  also,  35  Cyc.  pp.  209-302;   note,  62 
Am.  Dec  65 ;  note,  40  Am.  Rep.  173. 

S  215.  BUI  of  sale  or  otber  iutramont 
of  eoiiToyanee. 

M     (S»».  1860) 

Personal  property  may  be  conveyed  without 
a  writing,  if  possession  accompany  the  convey- 
ance.—McTaggart  v.  Rose,  14  Ind.  230. 

Fob  Casks  fbou  Otheb  States^ 

See  43  Ceht.  Dig.  Sales,  H  574-579 
See,  alBo.  35  Gyc.  pp.  335-337. 

{218.  Ite«onT«7amee  by  bum  to  soUer. 

[a]     <App.  1S96) 

If  rescissioa  of  a  contract  of  sale  is  com- 
pletely agreed  on  and  executed,  no  actual  de- 
livery is  necessary  to  repass  the  title  to  the  ven- 
dor.—I^efller  V.  Watsoo,  13  Ind.  App.  17C,  40  N. 
E.  1107,  41  N.  VL  467. 

Fob  Cases  fbou  Otheb  States, 

See  43  Cent.  Dio.  Sales,  (g  5S0-5S5. 
See,  also,  35  Cyc.  pp.  338,  339. 


(B)  RIGHTS  AND  MABILITIES  OF  SELL- 
ER AS  TO  THIRD  PERSONS. 

Conditional  sales,  see  post,  8  ^80. 

Execution  on  interest  of  seller  under  contract 
of  sale,  see  EjXEcution,  |  42. 

Fixtures  as  between  seller  of  ciiattels  and  mort^ 
gagee  of  land,  see  Fixtures,  {  20. 

Parties  to  action  for  price,  see  post,  §  351. 

Right  of  stoppage  in  transitu,  see  post,  §  294. 

Rights  of  seller  as  against  assignee  of  fraudu- 
lent buyer,  see  AssiONUEKTS  FOB  Beetefit  OF 
Cbeditobs,  8  176. 

§  219.  Title  aad  rlghti  in  general. 

Question  for  jury,  see  post,  1  225. 

[a]  (S«».  186S) 
Where  the  seller  of  staves  delivered  a  part 
of  them  but  feiled  to  deliver  the  remainder 
those  delivered  were  not  on  account  of  the  non- 
delivery of  the  remainder  subject  to  execution 
as  the  property  of  the  seller.- Keen  v.  Preston, 
24  Ind.  395. 

[bl  (9np.lS76) 
Where  on  account  of  fraud  practiced  by  the 
vendee,  a  sale  of  personal  property  might  have 
been  rescinded  and  possession  of  the  property 
recovered  by  the  vendor,  but  the  latter  with 
full  knowledge  of  such  fraud  accepted  security 
for  the  payment  of  the  purchase  price  of  the 
property  and  allowed  the  vendee  to  retain  the 
possession  thereof  until  it  was  levied  on  by  an 
officer  holding  a  writ  against  the  property  of 
the  vendee,  the  vendor  wlU  be  deemed  to  have 
acquiesced  in  and  ratified  the  sale. — Gregory  r. 
SchoeneH,  55  Ind.  101. 

[c]    (Snp.  18S1) 

Maps  purchased  from  A.  by  a  towasbip 
trustee,  for  the  school  township,  were  received 
at  a  railroad  station,  and  the  agent  there  noti- 
fied the  trustee  of  their  arrival.  Held,  that  this 
vested  the  ownership  of  the  maps  in  ilie  sciiool 
township,  subject  only  to  the  right  of  the  trus- 
tee to  refuse  to  receive  them,  on  account  of  the 
delay  in  their  delivery,  or  for  some  other  suffi- 
cient reason,  and  relieved  the  railroad  company 
of  any  further  obligation  to  A.  arising  out  of 
their  shipment.- Moral  School  Tp.  v.  Harrison, 
74  iQd.  93. 

Ed]    (Snp.  1S89) 

Under  a  contract  by  which  the  vendor 
agrees  to  deliver  building  materials  of  a  speci- 
ified  quality  on  the  cars  at  a  place  named,  to 
be  used  by  the  vendee  in  the  erection  of  a  court 
house,  to  be  paid  for  when  received  and  ac- 
cepted as  satisfactory  by  the  supervising  ar- 
chitect, the  title  to  such  materials,  placed  on 
the  cars  as  agreed,  consigned  to  the  vendee,  and 
carried  to  the  city  where  they  were  to  be  used, 
in  the  absence  of  evidence  that  they  were  in- 
ferior to  the  agreed  quality,  or  objected  to  by 
the  architect  as  unfit,  is  In  the  vendee,  and  they 
are  liable  to  a  levy  under  an  execution  against 
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b\m,  while  stitl  on  tbe  cars.— Recbtin  T.  Mc- 
Uary,  117  Ind.  132,  10  N.  E.  78L 

W    (A»».  ISM) 

Where  tbe  parcbaaer  of  goode  need  no  ar- 
tiflre  nor  made  anjr  mlareprewotationa  either  ai 
to  bia  babit*  or  flnandal  condition,  tbe  fact  that 
bli  liabUitin  exceeded  hii  aiaets  at  tbe  time  of 
the  imrcbaae,  «r  that  he  wai  a  man  of  r^liieM 
bHiilta,  will  sot  jnitify  tbe  aellfer  In  setting  a^de 
the  hIp,  and  in  repleTjring  tbe  goods  from  one 
to  whom  they  wen*  transferred  for  tbe  benefit 
of  certain  preferred  creditors.— Sweet  V.  Camp- 
bell, 14  Ind.  App.  S70,  43  N.  E.  236. 

Fob  Cabf:8  raon  OriitB  Ktateb, 

See  43  Cekt.  Dm.  Sales,  |S  588-003. 
Hee,  also,  30  Cyc.  p.  840;  note.  65  L.  R. 
A.  631. 

I  SSI.  Fnrolwasn  from  tayar. 

The  purchaser  from  the  vendee  of  goods 
•old  C  Ok  I>.  does  not  acquire  title  as  against 
the  vendor  until  tbe  price  is  swld.- Lanman  v. 
Mt^Oregor,  04  Ind.  301. 

[b]    (Sup.  1SS9) 

Where  plaintiffs  sold  certain  logs  and  lum- 
ber to  one  M.,  who  falsely  represented  himself 
to  be  the  agent  of  defendant,  the  intention  of 
plaiDtiffB  being  to  vest  the  title  to  tbe  property 
in  defendant,  the  latter  acquired  no  title  to  the 
property  on  subsequently  purchasing  tbe  same 
from  M. — I'eters  Box  &  Lumber  Co.  v.  Lesh, 
119  Ind.  08,  20  N.  D.  201, 12  Am.  St.  Bep.  367. 

[0]  (A»p.  issi) 
Where  a  purchaser,  knowing  himself  to  be 
Insolvent,  obtain*  goods  on  credit  by  falsely 
representing  himself  to  be  solvent,  and  then 
transfers  tbe  goods  to  another  by  means  of  a 
fraudulent  and  pretended  sale,  the  seller  may 
rescind  tbe  aale,  and  recover  tbe  goods  from 
tbe  fraudulent  vendee.~Levi  v.  Kraminer,  2 
Ind.  App.  504.  28  N.  E.  102& 

An  insolvent  bought  goods  on  credit  by  con- 
cealing bis  Insolvency,  and  a  few  weeks  later 
transferred  them  In  satiafartion  of  a  judgment 
Tbe  amount  due  on  tbe  judgment  was  more  than 
the  value  of  the  goods,  but  the  judgment  creditor 
look  the  goods  in  full  satisfaction  of  bis  claim, 
made  the  insolrent's  wife  a  present  of  $1,0(X), 
and  transferred  the  goods  to  the  insolvent's 
brother-in-law,  who  tbereujKtn  employed  the  in- 
solvent as  his  clerk  to  sell  the  goods.  HrU, 
that  tbe  evidence  justified  the  jury  in  finding 
that  all  the  parties  were  guUtjr  of  fmud  in  ob- 
taining the  goods.— Id. 

riaintiffs  Mid  goods  to  one  who  after- 
wards conntermanded  the  order,  bnt  not  until  tbe 
K^HxIs  had  been  shipped,  whereupon  [^intiffs 
askfil  that  tbe  connignee  bold  tbe  gpoA»  anbject 
t<.«  tbeir  ordn-.  The  consignee  took  possession  of 
tbe  leiHHis.  and  sold  them  to  defendant. 
IhMt  (I(<fen>lant  acqnired  no  better  title  tban  Us 
vtitilor  had,  whu-h  was  that  of  bailee  for  plain-  i 


tiffs.— Leffler  v.  Watson.  13  Ind.  App.  176,  40 
N.  E.  1107,  41  N.  E.  467. 

M  inn 

Where  a  contnet  for  the  aale  of  a  stod^  of 
goods  stipulated  that  the  transferees  assnmed 
and  agreed  to  pay  "tbe  ontstandiug  trills  for 
said  place,"  the  promise  to  pay  was  clear  and 
explicit,  and,  under  the  maxim  that  "that  is 
certain  which  can  be  rendered  certain."  it  was 
competent  for  tbe  jury  to  find  for  the  transfer- 
ror, and  against  the  transferees  In  an  action 
against  them  for  the  price  of  goods  sold  to  the 
transferror  befon  the  sale.- Boycs  t.  RogBl 
Stove  A  Range  Co.,  01  N.  D.  32. 

Fob  Cases  fbom  Otheb  States, 

See  43  Cevt.  Dio.  Sales,  H  604.  605,  607, 

coa 

See,  also,  35  Cyc.  p.  342. 

I  224.  OonTeralon  of  or  lajariea  to  prop- 
orty. 

[S]    (Sup.  ISM) 

Where  the  members  of  defendant  firm 
conspired  witb  defendant  D.  to  porcbase  psods 
on  credit  of  the  firm,  and  to  conceal  tbe  pro- 
ceeds, and,  in  furtherance  of  such  conxpiracy, 
purchased  goods  from  plaintiffs,  and  D.  con- 
verted to  his  own  use  money  and  goods  so  oli- 
tained,  be  was  liable  to  a  personal  judgment  for 
the  amount  thereof.— JI>oherty  t.  Holiday,  137 
Ind.  282,  32  X.  E.  315,  36  N.  £.  007. 

[b]   (App.  UN) 

Tbe  remedy  of  a  bnyer  for  tlie  refusal  of 
the  seller  to  measure  and  grade  tbe  timber 
(which  he  bad  reserved  tbe  right  to  do)  which 
be  bad  contracted  to  sell  is  for  a  breach  of 
tbe  contract,  so  that  If  the  buyer  takes  posses- 
sion of  tbe  timber  without  tbe  sell^'s  consent 
and  contrary  to  his  directions,  and  sells  it  to 
one  having  knowledge  of  the  fticta,  both  are  lia- 
ble to  tbe  original  seller  for  a  conversion.— 
Nickey  v.  Zonker,  53  M.  E.  478,  22  lad.  App. 
211. 

Fob  Casks  fboh  Otheb  States, 
See  43  Cent.  Dio.  Sales.  H  012 


{  SS6.  A«tiou  WtwMm  mUm 


tkird 


[a]  (flap.  1857) 
In  an  action  to  recover  poswarion  at  a 
bone,  it  appeared  that  A.  had  aold  the  bone 
to  B.,  and  in  exchange  received  two  otber  bora- 
es.  Then  was  n  fi.  fa.  oat  agaimt  B.>  prop- 
erty at  the  time  of  the  exchange;  bstt  of  this 

B.  had  no  knowledge.  Afterwards  B.  ude  aa 
assignment,  including  the  bone,  to  his  partoer. 

C,  for  the  benefit  of  crcditon.  Be  delimed 
tbe  hone  to  C  bat  receired  Uss  badt,  and  b?t 
him  at  livery.  A.  sold  the  two  hones  meind 
from  B.  to  D.,  in  whoae  hudi  thcr  «CK  taken 
on  the  fi.  b.  and  aoU.  A.  aande  esapcaaatioa 
to  D.,  and  brooght  Ois  salt  agaiMt  C  BM, 
that  the  qneatioDS  to  the  title  «C  C  and  tbe 
fraodnlent  intent  were  for  the  joir.— Nnttf  v. 
Harris.  0  Ind.  S& 
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n>]  (S«p.l889> 
Whore  plaiatiffs  had  shipped  certain  prop- 
erty to  defendant,  at  the  reqneet  of  obb  M., 
who  had  falsdy  r^nesented  himself  as  ita  agent, 
from  S.  to  F.,  at  trUcb  latter  place  defendant 
bad  poTchaaed  tiie  property  of  M.,  plaintiffs 
were  entitled  to  teoover  the  Talne  of  the  prop- 
erty at  F.  from  d^endant,  leas  any  additional 
valne  given  to  it  by  labor  bestowed  upon  it  in 
good  faitb  before  demand  was  made,  under  Rev. 
S.t.  i  572,  providing  that  In  actions  to  recover 
personal  property  judgment  may  be  given  for 
the  value  thereof,  and  for  damages  for  deten- 
tion ;  and  the  fact  that  defendant  paid  tiie  freight 
from  S.  did  not  alter  the  rale.— Petera  Box  & 
Lumber  Co.  v.  Leah.  119  Ind.  08,  20  N.  B.  291, 
12  Am.  St.  Sep.  367. 

[«]     (App.  1901) 

Where  defendant's  assignor  purchased  goods 
from  plaintiff,  and  in  settlement  of  a  balance 
due  thereon  executed  a  note,  which  plaintiff 
accepted  in  paym^t,  and  credited  the  account 
in  the  sum  thereof  the  latter  cannot  maintain 
replevin  for  such  of  the  goods  as  remained  un- 
sold, on  the  ground  that  tJiey  were  fraudu- 
lently obtained,  while  retaining  the  money  and 
the  note.— John  H.  Bibben  Dry  Goods  Co.  v. 
Hicks,  69  N.  B.  988,  26  Ind.  App.  646. 

Fob  Cases  fbom  Otheb  States, 

See  43  Cent.  Diq.  Sales,  iS  616-^25. 


(Q  RIGHTS  AND  LIABILITIES  OF  BUY- 
ER AS  TO  THIRD  PERSONS. 

Execution  on  interest  of  buyer  under  contract 
of  sale,  aee  Execution,  |  42. 

Fixtures  as  ttetween  buyer  of  chattels  and  mort- 
gagee of  land,  see  Fixtubes,  f  20. 

Purchasers  of  mortgaged  property,  see  Chattel 
MOBTOAQBS,  SS  223-225. 

Bights  as  to  exemptions,  see  Exemptions,  | 
88. 

{  226.  Title  and  riclits  in  generaL 

Question  for  Jury,  see  post,  8  233. 

M  (Bhp.  1834) 
A.,  being  indebted  to  B.  in  the  sum  of  $72. 
agreed  to  sell  him  a  horse  for  $45,  or  such  sum 
as  C.  should  determine,  and  the  horse  was  ac- 
cordingly delivered  to  B.,  but  C,  refused  to 
fix  the  price.  B.  kept  the  horae  three  days, 
and  offered  him  for  sale,  when  he  was  levied  on 
by  virtue  of  an  execution  against  A.  Held, 
that  the  hotse  was  not  subject  to  the  execution; 
the  previous  sale  of  him  to  B.  at  $45  being 
complete.— Hollingswortb  v.  Bates,  3  Blackf. 
840. 

[ta]  (S«V.1S46) 
A.,  being  in  Illlnola,  bought  there  of  B.. 
the  owner,  a  certain  fanning  mill,  which  was 
In  Ol'b  possession  in  Indiana.  The  buyer  paid 
the  price  at  the  time  of  sale,  and  took  the  sell- 
er's order  on  C.  for  the  mill.  Held,  that  the 
sale,  though  actual  post^ession  was  not  given, 


passed  the  property  In  tha  mill  to  the  buyer, 
and  gave  bim  a  sufficient  possession  to  maintain 
trespass  against  a  person  for  taking  it  from  C. 
after  aucb  sale^Legg-  t.  Leyman,  8  Blackf. 
148. 

Ce]   {Svp.  1S70) 

A.  contracted' with  B.  to  deliver  the  latter 
a  certain  number  of  boop  poles  at  a  stipulated 
price  at  a  certain  railroad  station  by  the  last 
of  November;  B.  to  advance  money  to  A.  from 
time  to  time  to  enable  bim  to  buy  the  poles, 
and  B.  to  pay  for  the  poles  on  final  delivery. 
A  portion  of  the  poles  were  delivered  on  the 
contract,  and  B.  advanced  to  A.  money  on  the 
contract  more  than  sufficient  to  pay  for  the 
poles  delivered.  The  remainder  of  the  poles 
were  placed  by  A.  at  said  station,  at  a  place 
pointed  out  by  B.,  with  those  already  delivered, 
and  in  the  latter  part  of  November  A.  notified 
B.  that  the  poles  were  ready  for  delivery,  aud 
requested  him  to  receive  and  pay  for  them, 
which  B.  declined  to  do,  saying  that  he  was 
not  ready  to  ship  them.  Late  in  December  A. 
told  B.  that,  if  the  latter  did  not  come  and  re- 
ceive and  pay  for  the  poles,  the  former  would 
not  keep  them  longer,  and  B.  promised  to  re- 
ceive them  in  ten  days.  In  the  latter  part  of 
the  following  January  A.  gave  B.  written  no- 
tice to  receive  and  pay  for  the  poles  within 
eight  days,  or  he  wofild  sell  them  to  get  the 
money  due  him  on  the  contract  In  the  follow- 
ing March  A.  sold  for  their  full  value  to  C 
said  remainder  of  the  poles,  not  counted  to  B. 
as  required  by  the  contract ;  B.  not  having  of- 
fered at  any  time  until  after  said  sale  to  re- 
ceive and  pay  for  them.  Held,  that  replevin  by 
B.  against  C  for  the  poles  so  purchased  by  the 
latter  would  not  lie.— Kiikpatrit^  t.  Snyder,  33 
Ind.  169. 

[d]     (Snp.  1ST6) 

The  fact  that  one  has  purchased  goods 
from  another  and  received  them  as  his  will 
not.  If  tbey  were  the  property  of  a  third  i>er- 
sou,  relieve  the  purchaser  from  liability  to 
pay  such  third  person  for  sadi  goods.— Marehali 
V.  Beeber,  53  Ind.  Sa 

[«]     (Snp.  ]S7e) 

A  purchaser  of  goods  from  a  thief  gets  no 
title,  whether  the  theft  was  a  larceny  at  com- 
mon law  or  by  statute^— Breckenridge  v.  Mc- 
Afee, 54  Ind.  141. 

[I]  '  (Sap.  ISSS) 
A  sale  of  310  car  wheels,  constituting  part 
of  a  lot  of  1,100  wheels,  without  separation  or 
designation  of  those  which  it  is  intended  to  sell 
does  not  pass  any  titie  as  against  creditors  of 
the  vendor.— Conmiercial  Nat  Bank  v.  Gil- 
lette, 90  Ind.  268>  46  Am.  Bep^  222. 

M  (Sup.  1886) 
A  deed  from  a  father  to  bis  daughter  re- 
served certain  wbeat  then  growing  on  the  ptemr 
isea.  The  grantee  did  not  appear  to  nnder^ 
stand  the  fact  but  made  no  showing  sufficient 
to  obtain  a  reformation  of  the  deed.   Scld,  that 
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a  receipt  for  a  imall  amount,  ntbsequently  ex- 
ecuted to  ber  by  her  trantor  in  fall  for  all  bis 
household  goodi  and  other  property  on  said 
farm,  did  not  convey  to  ber  the  title  of  the 
wheat  ai  against  an  ezecutioo  against  said 
grantor,  she  sut^Mwing  at  the  time  of  such  re- 
ceipt that  sbe  already  owned  the  wheat.— Hol- 
derman  t.  MiUer,  102  Ind.  336,  1  N.  B.  710. 

[b]  {Sv».lS8» 
Where  plaintiff  contracted  with  defendant 
for  lumber  of  certain  quality  and  dimenaions, 
to  be  sawed  and  piled  In  his  yard  subject  to 
plaintiff's  order  at  any  time,  and  an  invoice  of 
the  lumber  sawed  and  idled  in  the  yard  sepa- 
rate from  other  Inmber  was  sent  to  plaintiff 
with  the  statement  that  the  same  was  subject 
to  his  order,  and  plaintiff  paid  for  It  and  di- 
rected its  idiipmeat,  defendant  promising  to 
make  the  shipment,  the  title  passed  to  plaintiff 
without  any  Insiwctioa  or  measurement  of  the 
latter  and  before  delivery  on  the  cars,  and, 
defendant  having  made  an  assignment,  for  the 
benefit  of  creditors,  his  assignee  was  not  enti- 
tled to  the  lumber.— Marti  T.  Putnam,  20  N. 
B.  270,  117  Ind.  302. 

p]     (Avp.  1«0) 
In  general,  a  seller  can  vest  no  better 
title  In  the  buyer  than  that  possessed  by  him- 
self.—Lett  T.  Eastern  MoUne  Flow  Co.,  01  N. 
B.  07& 

Fob  Cases  fbou  Other  States. 

Sgb  43  Cent.  Dig.  .Sales,  S§  620-645  ;  21 

Ont.  Dig.  Execution,  {  60. 
See,  also,  35  Cyc,  p.  340. 

|SS8.  BMluflineBt  puoluueva  tram  sell- 
er. 

Ui  (Sav.ieSI) 

Where  one  contracts  to  sell  a  certain 
number  of  staves,  and  has  delivered  nearly  the 
foU  number,  the  buyers  cannot,  by  virtue  of  the 
contract,  take  more  than  the  balance  remain- 
ing due,  out  of  a  lot  transferred  by  the  seller 
to  a  third  person.- Fordice  T.  Gibson,  129  Ind. 
7,  28  N.  £.  303. 

Fob  Gases  fbou  Otheb  States, 
See  43  Cent.  Dio.  Sales,  |  647. 
See,  also,  35  Cyc  p.  842. 

S  230.  Creditora  of  sellar. 

Sale  pending  juecution,  see  Execution,  |  115. 

Fob  Oases  iibou  Otbeb  States. 
Sex  43  Gent.  Dig.  Sales,  |  650. 

i  233.  Aetlens  betweem  Imyer  mmA  tUrd 
persons. 

M  (Sap.  1862) 
A.  sold  to  plaintiff  20  tons  of  ship  stuff,  to 
be  paid  for  on  delivery.  Plaintiff  paid  $200 
toward  the  price,  and  afterwards  A.  sold  to 
O.,  G.  &  Co.,  all  the  remaining  ship  stuff  In  the 
building,  and  made  to  them  delivery  of  the 
whole,  specifying  the  amount  thereof  belonging 
to  the  plaintiff.    The  employ^  of  the  plaintiff 


and  of  C,  G.  &  Co.  were  employed  one  day 
in  setting  apart  the  amount  belonging  to  plain- 
tiff, when  the  defendant  levied  upon  it  on  ex* 
ecution  against  A.  Held,  that  there  was  at 
least  sufficient  evidence  of  a  delivery  to  the 
plaintiff  to  require  the  question  to  be  left  t» 
the  jury.— Cloud  t.  Moorman,  18  Ind.  40. 

Cb]  (App.  1882) 
Plaintiff  purchased  goods  which  had  been 
levied  upon  to  satisfy  a  judgment  against  the 
seller,  with  knowledge  thereof.  The  property 
subsequently  being  attached  by  the  same  officer 
at  the  suit  of  another  creditor  of  the  seller, 
plaintiff  brought  replevin  against  the  officer. 
Held,  that  the  action  would  not  lie  without  first 
satisfying  the  Judgment,  and  the  action,  not  be- 
ing authorized  at  its  commencement,  could  not 
be  stutained  by  the  subsequent  satisfaction  of 
the  Judgment— 'Brown  t.  Loesch,  3  Ind.  Ajnv 
145,  29  N.  B.  460. 

Fob  Cases  fbou  Otheb  States, 

See  43  Cent.  Dio.  Sales,  H  653-056. 
See,  also,  noto,  17  Am.  St  Bep.  288. 

(D)  BONA  FIDE  PURCHASERS. 

From  buyer  under  conditional  sale,  see  post,  { 
473. 

Mortgagees  as  bona  fide  purchasers,  see  Chat- 
tel Mobtgages,  g  139. 

Of  partnership  property,  as  affecting  rights  of 
creditors  of  partnership,  see  Fabtnebship,  { 

183. 

Of   property  subject   to   landlord's  lien,  see 

Landlobd  and  Tenant,  |  2o2. 
Of  property  subject  to  Uen  in  general,  see 

Liens,  |  15. 
Operation  and  effect  of  gift  as  to  bona  fide 

purchasers,  see  Gifts,  S  44. 
Purchasers  of  goods  subject  to  lien  for  ren^ 

see  Landlobd  and  Tenant,  g  252. 
Subsequent  purchaser  from  seller  fraudulently 

retalnmg  possession,  see  Fbauodleht  Cos- 

vbtahceb,  I  145. 

{  234.  Mature  and  gr«uds  of  proteetlom 
la  seaeral. 

[a]  A  sale  by  a  bailee  of  property  to  an  in- 
nocent purchaser  without  notice  confers  no 
right  of  property.— (Sup.  1825)  KitcheU  t.  Vau- 
adar,  1  Blackf.  356,  12  Am.  Dec  249;  (l&^Si 
IngersoU  T.  EmmeiwHi,  1  Ind.  70,  SmitlL  77. 

[b]  Where  there  has  been  a  sale  and  delivery 
sufficient  in  law  to  vest  the  property  In  the 
first  purchaser,  and  make  a  good  title,  if  not 
tainted  witli  fraud,  the  bona  fide  vendee  of 
such  purchaser,  buying  and  obtaining  posses- 
sion before  such  contract  has  been  rescinded, 
will  acquire  a  perfect  title  against  the  first 
vendor.— (Sup.  1863)  BeU  t.  CuSerty,  21  Ind. 
411;  (1864)  Harris  T.  Mercer,  22  Ind.  329. 

[c]     (Sup.  1864) 

A  person  who  buys  a  horse  which  has  been 
stolen,  and  afterwards  sells  him  in  good  faitiif 
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and  witbont  an;  knowledge  of  the  theft,  la  li- 
able to  the  owner  for  its  value,  and  no  demand 
need  be  made  before  the  commencement  of  an 
action.— Kobinson  v.  Skipworth,  23  Ind.  311. 

Id]     (Sap.  1876} 

By  a  larceny  of  goods,  the  thief  acquires 
no  title  thereto,  and  can  confer  none  on  a  per- 
son to  whom  he  sells  the  same.  And  such  per- 
son is  liable  to  the  owner  of  such  goods  for 
their  value  without  regard  to  his  innocence  or 
good  faith.— Breckenridge  t.  McAfee,  M  lad. 
141. 

[e]  (Snp.  1883) 
The  vendee  of  property,  which  the  vendor 
bad  no  title  to  or  authority  to  sell,  is  not 
protected  against  the  claim  of  the  tme  owner, 
though  he  purcbaseB  in  good  faith  and  for  a 
valuable  consideration.— Payne  v.  June,  b2  Ind. 
232. 

tf]  (Sap.  1S85) 
It  one  who  has  bonght  diattels  with  Intent 
not  to  pay  for  them  sells  them  to  one  who  has 
no  notice  of  the  frandolent  intent,  the  latter 
takes  a  good  title.— Curme,  Dunn  &  Co.  v. 
Bauh,  100  Ind.  247. 

M    (Svv.  1886) 

Where  one  is  Induced  by  n  trick  to  deliver 
the  posacasion  of  his  cattle  to  a  person  repre- 
senting himself  to  be  the  agent  of  a  well-known 
firm,  under  the  supposition  and  agreement  that 
the  sale  is  to  the  firm,  and  such  pretended  agent 
is  a  stranger  to  the  firm,  there  is  no  sale,  and 
the  original  owner  may  maintain  trover  against 
a  good-faith  purchaser  from  such  pretended 
agent,  or  bis  vendee.- Alexander  v.  Swackbamer, 
105  Ind.  81,  4  N.  B.  4S3.  6  N.  B.  U08,  55  Am. 
Rep.  180. 

Ih]    (App.  1895) 

Though  a  sale  of  goods  is  induced  by  fraud, 
the  title  vests  in  the  vendee,  subject  to  the 
right  of  the  vendor,  on  discovering  the  fraud,  to 
rescind  the  sale,  and,  nntil  the  vendor  elects  to 
rescind,  the  title  to  the  property  remains  in  the 
vendee,  and  a  sale  by  him  for  value  to  a  third 
person  who  is  Ignorant  of  the  fraud  vests  a 
good  title  in  the  latter,  even  against  the  original 
vendor.— Levi  v.  Bray,  39  N.  E.  754,  12  Ind. 
App.  9;  Holmes  v.  Henderson,  40  N.  El.  151, 
12  Ind.  App.  698. 

Fob  Cases  fbou  Otueb  States. 

Skb  43  Cent.  Dig.  Sales,  §S  857-677,  679, 
680. 

See,  also,  35  Cyc  p.  345 ;  note,  103  Am.  St. 
Rep.  980. 

1235.  N«tl«*. 

[a]  (9dv.  1883) 
One  who  has  knowledge  of  facts  sufficient 
to  put  bim  on  inquiry  as  to  the  title  of  a  pro* 
posed  seller  is  chargeable  with  knowledge  of 
all  matters  which  be  could  have  learned  by  rea- 
sonable inquiry.— Kuhns  v.  Gates,  92  Ind.  66. 


[b]  (App.  189])  . 
Where  a  person  obtains  goods  from  a  third 
person  who  had  secured  them  from  the  tme 
owner  by  fraud,  to  charge  such  person  with  no- 
tice, it  is  sufficient  to  prove  that  the  circum- 
stances known  to  him  were  such  as  ought  rea- 
sonably to  have  excited  bis  suspicion  and  led 
him  to  inquiry. — Mahoney  v.  Gano,  2  Ind.  App. 
107,  27  N.  E.  315. 

Fob  Cases  from  Otheb  States, 

See  43  Cent.  Dig.  Sales,  §S  681-685. 
See,  also,  35  Cyc.  pp.  346-351. 

g  236.  Consideration. 

For  Cases  fbom  Otheb  States, 

See  43  Cent.  Dig.  Sales,  S§  686-601. 
See,  also,  35  Cyc.  pp.  351-355. 

§  239.    Fre-existlnc  debt. 

[a]     (App.  1895) 

In  replevin  it  appeared  that,  a  firm  being 
indebted  to  plaintiff,  one  of  the  firm's  reprenenta-  , 
tires  told  plaintiff,  when  he  was  pressing  the 
firm  for  a  settlement,  that  the  firm  was  solvMit, 
and  plaintiff  then  asked  the  firm  to  buy  some 
more  goods,  which  they  declined  to  do.  Some 
time  afterwards,  at  the  solicitation  of  plaintifTs 
salesmen,  the  firm  bonght  the  goods  in  question, 
which  were  mingled  with  their  other  goods, 
and  the  whole  stook  was  three  months  after- 
wards mortgaged  to  defendant  to  secure  a  debt 
equal  to  its  full  value,  which  was  substantiallr 
all  due  when  plaintiff  was  told  the  firm  were 
solvent,  defendant  having  no  notice  of  plaintiff's 
claim  to  the  goods.  Defendant  took  a  bill  of 
sale  in  satisfaction  of  his  mortgage.  Held, 
that  a  judgment  for  plaintiff  was  error.- Levi  t. 
Bray,  12  Ind.  App.  0,  39  N.  E.  754;  Holmes  T. 
Henderson,  12  Ind.  App.  698,  40  N.  B.  151. 

Fob  Cases  fbom  Otheb  States, 

See  43  Cent.  Dig.  Sales,  S8  688-691. 
See,  also,  35  Cyc  p.  353;  note,  30  L.  B. 
A.  161. 


TZ.  WABBAKTIES. 

Amount  of  recovery  by  seller  on  breach  of  war- 
ranty, see  post,  f  344. 

Applicatiwi  of  statute  of  frauds,  see  Fbacfds, 
Statote  or,  I  45. 

Authority  of  agent,  see  Pbikcipai.  and  Agent, 
S  104. 

Authority  of  officer  or  agent  of  corporation,  see 

Cobpobations,  I  410. 
In  sales  of  standing  timber,  see  LoQS  AND 

Loogikg,  i  3. 
On  assignment  or  sale  of  bill  or  note,  see  Billb 

AND  Notes,  g  326. 
On  exchange  of  property,  see  Ezchanob  or 

Pbopebty,  8  12. 
On  sale  of  corporate  stock,  see  GOBFOBA'nONS, 

8  120. 

Questions  for  jury,  see  post,  f  445. 
Uatification  of  agent's  warranty,  see  Pbihct- 

PAL  AND  Agent,  §  160. 


ThU  DlcMt  la  aemplled  on  the  Kcy-Nvmliar  Bjwtvm,  For  ezplwuttioia,  h«  pace 


Digitized  by 


Google 


SALES,  VI.  m  Ind.  Dig.— Pig«  968]  {  jgS 


VariaDce  between  allegations  and  proof  relating 
to,  Ke  Plxadiho,  i  304. 

i24T.  WATrantr  distUsnUM  fwm  0th- 
w  snnmds  of  UabUUy. 

Fob  Oaus  nou  Othu  States, 

Su  43  Gent.  Dia.  Sales,  H  707-710. 
See.  alao,  35  Cyc  pp.  367,  368. 

{£48.  —  In  CMural. 

[a)     (Sup.  ISBS) 

Where  tbe  contract  does  not  specify  the 
goods,  but  only  the  quality  of  tbe  goods  to  be 
delivered,  there  is  no  warranty  that  tbe  goods 
shall  be  of  the  quality  mentioned;  and  tbe 
bilure  to  comply  with  the  contract  is  not  a 
breach  ot  warranty,  but  of  contract.— Bicketts 
T.  Heys,  13  Ind.  ISL 

Fob  Oases  fbou  Otheb  States, 
See  4S  Ont.  Dio.  Sales,  S  707. 
'See,  also,  85  Gyc.  p.  367. 

I  249.  —  Stip«l«tl«u  put  of  ooatntet 
of  smle. 

Cs]     (Sop.  1862) 

In  a  suit  on  a  note  the  defendant  answer- 
ed  that  it  was  given  for  wool  received  under  tbe 
following  written  contract:  "I  have  this  day 
sold  to  B.  and  H.  4,000  fleeces  of  wool,  etc., 
wool  to  be  washed  on  the  sheep,  to  be  put  up 
in  good  merchantable  order,  etc.,  and  delivered 
in  S.,  at,  etc.,  <hi  the  20th  July,  1S57.  Re- 
ceived on  the  above  contract  $175.  Balance  to 
be  paid  in  cagb,  on  delivery  of  the  wool,  except 
$1,000,  for  which  the  note  sued  on  was  to  be 
given;"  that  the  wool  delivered  was  not  up 
to  contract  quality;  and  that  defendant  relied 
on  the  contract  as  a  warranty,  and  charged  a 
breach  in  the  poor  quality  of  the  wool.  Held, 
that  the  contract  contained  no  warranty,  but 
an  agreement  to  deliver  wastied  wooL— McCon- 
neil  V.  Jones,  19  Ind.  328. 

Fob  Cases  fboh  Otheb  States, 
See  43  Cent.  Dio.  Sales,  |  708. 
See,  also,  35  Gyc.  p.  368. 

§251.  —  Iflneprosomtatlom  o»  fMud. 

M  (S«»^  1872) 
A  transaction  cannot  be  charaeteilzed  as  a 
warranty  and  a  fraud  at  Uie  same  time;  a 
warranty  rests  upon  a  contract,  while  franda- 
lent  representations  luiTe  no  element  of  contract 
in  them,  bnt  are  essentially  a  tort— Bose  v. 
Hurley,  80  Ind.  77. 

FOB  Casks  wbou  Otheb  States. 

See  43  Cent.  Dio.  Sales,  {  710. 
.    See,  alao,  35  Cyc.  p.  868. 

S255.  PartieB. 

[a]   (Sap.  isee) 
A  joint  owner  of  personal  property  Is  not 
bound  by  the  false  representations  or  false 
warranty  of  the  other  joint  owners,  unless  ex- 


pressly authorised  by  hlnk— Holmes  t.  Wood, 
32  Ind.  201. 

[ta]  (Sap.  1882) 
In  an  action  by  A.  to  recover  the  price 
of  a  reaper  sold  to  B.,  under  a  contract  reserv- 
ing to  B.  all  rights  under  a  warranty  indorsed 
thereon  by  C,  whereby  it  was  agreed  that  the 
machine  should  be  taken  back  if  defective,  B. 
could  enforce  the  warranty  aa  to  a  return,  as 
if  it  had  been  signed  by  A— Mosselman  t. 
Wise.  84  Ind.  248. 

[e]    (AM.  UOO) 

Where  three  joint  contractors  execoted 
notes  in  payment  for  an  ice  madiine,  and  there* 
after  a  fonrttt  person  aoanired  an  Interest  in 
the  machine,  and  the  four  dgned  a  note  in  re- 
newal of  one  of  Uie  old  notes,  snch  fourth  per- 
son is  a  party  to  Hie  contract  of  warranty,  and 
entitled  to  enforce  It  jointly  with  tbe  o^ers.— 
York  Mfg.  Co.  v.  Bonnell.  57  N.  EL  600,  24 
Ind.  App.  667. 

Fob  Cases  fbou  Other  States, 

See  43  Cbkt.  Dig.  Sales.  §§  715,  716. 
See,  also,  35  Cyc.  pp.  3^  370. 

S256.  OoH^deratiOB. 

Fob  Cases  fboh  Otheb  States, 

See  43  Cent.  Dig.  Sales.  ||  717,  718. 
See.  also.  35  Cyc  p.  371. 

S  257.  —  Im  cemeral. 

Ca}  (§«».]884) 
A  complaint  fn  an  action  for  breadi  of 
warranty  in  the  sale  of  a  machine  whicli  alleg- 
es that,  as  a  part  of  the  seller's  contract  for 
the  sale  and  delivery  of  the  machine  for  the 
price  agreed  on,  It  executed  and  delivered  to 
the  buyer  a  written  warranty,  shows  a  safficient 
consideration  for  the  warranty.— Johnston  Ilai^ 
Tester  Co.  t.  Bartley,  04  Ind.  131. 

[b]  (APP.18M) 
Where  a  machine  was  ordered  on  a  wnt 
ten  warranty,  but  before  it  was  accepted,  or 
the  notes  for  its  price  delivered,  the  parties 
made  a  parol  agreement  involving  a  change  in 
the  warranty,  such  change  required  no  new  con- 
stderatloo.  —  Ohio  Thresher  &  Engine  Co.  t. 
Hensel,  0  Ind.  App.  328^  86  M.  E.  716. 

Fob  Cases  rsoH  Otheb  States, 
See  43  Cent.  Dio.  Sales,  |  717. 
See,  also.  36  Gyc  p.  371. 

1 2S8.  — »  Wavramty  sobsovnomt  to  ooi^ 
traet  of  sale. 

[a]  (Snp.  IRH) 
A  warranty  made  after  a  contract  of  sale 
of  personal  property  Is  completed  is  inopera- 
tive, unless  there  is  some  new  consideration 
to  sustain  it— Summers  t.  Vaugban,  35  Ind. 
323,  0  Am.  Rep.  741. 

Fob  Cases  fbou  Otheb  States. 
See  43  Cent.  Dio.  Sales.  {  718. 
See,  also,  35  Cyc  p.  371. 
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1X69.  *t»^H»g  aaid  nqulaltM  of  aq^ess 

Instruction*,  see  pott,  |  446. 

Fob  Cases  fboic  Otheb  States, 

Skb  4S  C^nt.  Did.  Sales,  8S  71»-730. 
See.  alw>,  86  <^e.  pp.'S72-39a 

i  260.    In  ceneraL 

[a]  Where  there  ia  a  bill  of  sale,  or  agrreemeat 
in  writing  respecting  the  sale,  an  action  will 
not  lie  on  a  parol  warranty.— (Sap.  1853)  Mc- 
Clure  V.  Jeffrey,  8  Ind.  79;  (1871)  Johnson  t. 
McCabe,  37  Ind.  535. 

[b]  (Sup.  1S67) 

In  an  action  for  the  breach  of  a  warranty 
and  for,  deceit  in  the  sale  of  a  horse,  the  court 
correctly  refused  to  charge  that,  "the  law  does 
not  require  that  defendant  should  have  actual 
and  positive  knowledge  at  the  time  of  the  trade 
that  the  horse  was  diseased,  but,  If  the  jury 
believe  that  such  facts  and  circumstances  did 
exist  within  the  knowledge  of  defendant  ss 
would  put  a  man  of  ordinary  prudence  on  his 
guard  in  relation  to  the  horse  being  diseased, 
defendant  was  bound  at  his  peril  to  disclose 
such  facts  and  circumstances  to  plaintiff  while 
he  made  tiie  trade,  and  failing,  to  do  so,  if  it 
tarns  out  that  the  horse  was  diseased  at  the 
time  of  the  trade^  the  seller  is  as  much  liable 
as  if  he  had  had  actual  knowledge,  and  failed 
to  disclose  it— Jones  t.  Quick,  28  Ind.  125. 

[c]  {Sap.  1378) 

A  purchaser  of  a  sawmill,  engine,  and 
other  attachments,  whose  vendor  warranted  the 
property  to  be  clear  of  all  incumbrances,  and 
that  the  purchaser  was  to  have  immediate  pos- 
session, also  expressly  warrants  sucU  property 
the  same  as  it  was  warranted  by  the  vendor  in 
the  original  bill  of  sale,  where,  upon  a  subse 
quent  sale  thereof  by  the  purchaser,  he  indorses 
on  the  bill  of  sale  stipulations  that  he  trans- 
fers "the  within  property  as  herein  described" 
to  his  vendee,  and  that  "property  and  rendi- 
tions are  all  as  above  described."— Long  v  An- 
derson, G2  Ind.  537. 

[d]  (App.  mi) 

In  an  action  on  a  note  ^ven  for  the  pur- 
chase price  of  a  cow,  defendant  may  introduce 
parol  evidence  of  a  warranty  in  the  contract  of 
sale.— Grist  v.  Jacoby,  88  N.  BL  643,  10  Ind. 
App.  088. 

[•]     <Sap.  UOO) 

Where  plaintiff  sold  defendant  an  engine, 
and  warranted  it,  in  writing,  "to  do  as  good  or 
better,  and  as  fast  or  faster,  work  as  any  other 
machinery  of  the  same  size,  and  manufactured 
for  a  like  purpose,"  and  the  warranty  express- 
ly provided  that  no  person  had  any  authority 
to  add  to  or  abridge  or  change  it  in  any  manner, 
the  fact  that  the  engine  was  sold  to  defendant 
for  the  purpose  of  doing  all  kinds  of  work  con- 
nected with  a  farm,— especially  for  the  purpose 
of  furnishing  power  to  a  separator  in  threshing 
grain, — did  not  extend  the  written  warranty  so 
as  to  coDstitute  a  warranty  that  the  engine 


would  do  the  work  for  which  it  was  sold,  since 
the  written  warranty  expressly  provided  that 
it  could  not  be  extended.— Reeves  &  Co.  v.  By- 
ers,  58  N.  R  713,  155  Ind.  635. 

Fob  Cases  fbou  Other  States, 

See  43  Cent.  Dig.  Sales,  S|  719-726. 
See,  also,  35  Cyc  p.  372. 

$  261.  —  Statements  eonstltiitlBC  war- 
ranty. 

Questions  for  jury,  see  pos^  |  445. 

Ca]    (Sap.  im) 

While  the  want  of  sight  in  one  eye  of  a 
horse  is  a  breach  of  a  warranty  of  soundness, 
a  statement  that  the  horse's  eyes  are  as  good 
as  any  horse's  eyes  ill  the  world  does  not  of 
itself  amount  to  a  warranty.— House  v.  Fort, 
4  Blackf.  293. 

Hie  mere  affinnation  of  the  sonndness  of 
a  horse,  when  exposed  for  sale,  is  not  a  war- 
ranty, unless  so  intended  by  the  parties;  and 
such  intention  must  be  proved  to  the  satisfac- 
tion of  the  jury.— Id. 

[b]  (B«p.lS48) 

If  wool  sold  in  sacks  be  marked  on  the 
sacks  and  described  in  the  invoice,  by  the  au- 
thority of  the  seller,  as  being  of  a  certain 
quality,  there  is  a  warranty  by  the  seller  that 
the  wool  is  of  that  quality.— Richmond  Trading 
&  Mfg.  Co.  V.  Farquar,  8  Blackf.  89. 

[c]  (Bnp.  1S«7) 

To  constitute  a  warranty,  it  is  not  neces- 
sary that  the  word  "warrant"  should  be  used. — 
Jones  V.  Quick,  28  Ind.  125. 

A  representation  by  the  seller  as  to  the 
quality  of  the  article  sold  is  a  warranty,  if  so 
intended  by  the  parties.— Id. 

[d]  (Snp.  1867) 

A  contract  to  "furnish  a  steam  boiler  suit- 
able to  the  engine,"  and  a  delivery  under  such 
contract  of  a  boiler,  amount  to  a  warranty  that 
it  is  suitable  for  the  purpose  proposed.- Street 
T.  COiapman,  29  Ind.  142. 

[•]  (Sap.  1878) 
A  written  statement  in  a  bill  of  sale  of  a 
horse,  signed  by  tiie  vendor,  tiiat  "he  Is  sound 
to  the  best  of  my  knowledge,"  is  a  mere  repre- 
sentation, and  not  a  warranty,^Myers  t.  Con- 
way, 62  Ind.  474. 

[n  (Sap.  1889) 
Where  the  proposal  of  the  sellers  of  ma- 
chinery which  was  accepted  was  to  furnish  cer- 
tain machinery  for  a  lOO-barrell  mill,  with  a 
specific  description  of  the  various  articles  which 
the  sellers  proposed  to  sell,  it  was  not  a  warran- 
ty that  the  machinery  would  manufacture  any 
particular  grades  of  flour.— Cktnant  v.  National 
Sute  Bank.  22  N.  B.  250,  121  Ind.  823. 

Fob  Cases  fbou  Otheb  States, 

See  43  Cent.  Diq.  Sales,  SS  727-735. 
See,  also,  28  Cyc  p.  44,  35  Cyc  pp.  381- 
300;  note,  15  L.  R.  A.  705. 
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S  262.  — —  Relluio*  hj  Imjrtfv  om  itate- 

[a]  (S«p.  1M7> 

The  oral  affinnation  of  a  person  as  to  the 
quality  of  an  article  sold  b;  him,  where  the 
buyer  bad  an  opportunity  of  inspection,  is  not 
a  warranty,  unless  it  be  so  Intended  by  the 
parties.— Humphreys  r.  Comline,  S  Blacfcf.  516. 

[b]  (Smp.  1S67) 

In  an  action  for  a  breach  of  warranty  in 
a  sale  of  personal  property,  the  following  rules 
are  applicable  to  cases  where  the  property  al- 
Iftgpd  to  have  been  warranted  is  exposed  to  the 
inspection  of  the  party  contracting  for  it:  (1) 
No  particular  form  of  words  is  necessary  to 
make  a  warranty,  though  the  word  "warrant" 
is  generally  used.  Any  assertion  of  the  seller 
in  respect  to  the  property,  if  intended  by  the 
seller  and  understood  by  the  buyer  as  a  warran- 
ty, must  be  considered  as  such,  whether  the 
word  "warrant"  was  made  use  of  or  not.  (2) 
When  a  warranty  is  relied  on,  the  question 
with  the  jury  should  always  be:  Do  the 
words  proven  fairly  show  that  they  were  in- 
tended and  understood  by  the  parties  at  the 
•  time  of  the  sale  or  exchange  as  a  warranty?  If 
they  do,  then  they  must  be  so  considered. — 
Jones     Quick,  28  Ind.  125. 

[c]  Where  the  seller  of  penonal  property 
which  is  unsound  warrants  It  to  be  sound,  the 
purchaser  has  a  right  to  rely  on  the  warranty, 
though  he  may  have  bad  an  opportunity  to  ex- 
amine the  property.— <Sup.  1873)  First  Nat. 
Bank  of  Kansas  City  v.  Grindataff,  45  Ind. 
158;  (App.  1801)  Postel  T.  Oard,  27  N.  E.  584, 

1  Ind.  App.  252. 

[d]  (Sup.  lSg2) 
The  buyer  may  recover  for  breach  of  an 
express  warranty  in  the  sale  of  goods,  thongh 
he  was  not  induced  by  the  warranty  to  make 
the  purchase,  and  did  not  rely  thereon.— Shor- 
daa  T.  Eyler,  87  Ind.  38. 

Fob  Cases  fbom  Otuek  States, 

See  43  Cent.  Dig.  Sales,  §§  730-739. 
See,  also,  35  Cyc.  p.  376. 

S  263.  Implied  wmrrmnfy  of  title. 

[a]  There  is  no  implied  warranty  of  title  in 
the  sale  of  a  chattel,  where  the  vendor  is  not 
in  possession. — (Sup.  18o0)  I^ackey  v.  Stouder, 

2  Ind.  376;  (ISGl)  Norton  t.  Hooten,  17  Ind. 
3C5. 

[b]    («np.  1875) 

Upon  sale  of  a  chattel,  a  warranty  of  title 
is  implied.— Marshall  t.  Duke,  61  Ind.  62. 

For  Cases  fbom  Other  States, 

See  43  Cent.  Dig.  Sales,  §§  740,  740-751, 
703. 

See,  also,  35  Cyc.  p.  393;  note,  36  L.  R. 
A.  ISZ;  note,  62  Am.  Dec.  460. 

S  264*  Implied  warramty  of  ideatltjr  or 
Kennineneis. 

On  sale  o£  note,  see  Kills  and  Notes,  §  320. 


Fob  Gases  tsoh  Othbb  States, 

See  43  Cent.  Dig.  Sales,  H  752,  753. 
See,  also,  35  Cyc.  p.  896. 

8  26S.  Implied  warrmjitr  of  amallty,  flt- 
meaa,  me  eomditlom. 

Breach,  see  post,  S  284. 

Fob  Cases  fbou  Other  States, 

See  43  Cent.  Dig.  Sates,  H  743,  746,  74T, 

754-779. 

See,  also,  35  Cyc  pp.  397-41]  ;  note,  14 
L.  R.  A.  492;  notes,  1  Am.  Dec.  S4.  2 
Am.  Dec.  220,  6  Am.  Dec.  113,  43  Am. 
Dec.  680,  55  Am.  Dec.  328;  note,  24  Am. 
Rep.  104;  note,  102  Am.  St  Rep.  iSOl. 

I S66.           Itt  cemermL 

[a]    (Sap.  1860) 

A.  contracted  at  a  price  certain  for  all  tbe 
wheat  B.  might  raise  on  his  farm.  Held,  that 
there  was  no  implied  warranty  as  to  the  quality 
or  quantity  of  the  wheat- Davis  v.  Murphy, 
14  Ind.  168. 

D>]  (Smp.  18») 
Where  perishable  goods  are  sold  to  be  ship- 
ped to  a  distant  market,  a  warranty  is  implied 
that  they  are  properly  packed  and  fit  for  each 
shipment,  but  not  that  they  will  continue  Bound 
for  any  particular  or  definite  period.  The  inn 
plied  warranty  will  not  cover  unforeseen  con- 
tingencies.—Mann  T.  Everston,  32  Ind.  355. 

[C]  (Sup.  IS7T) 
A  manufacturer  of  a  particular  kind  of 
sawmills,  having  brought  suit  against  a  pur- 
chaser of  one  of  such  mills,  delivered  upon  a 
contract  to  furnish  the  same  at  a  specified  price, 
the  defendant  answered,  alleging  a  breach  of 
an  implied  warranty  (1)  in  that  such  mill 
"would  not  saw  and  work  in  as  good  and  effi< 
cient  a  manner  as  ordinary"  sawmills  do;  (2) 
in  that,  by  reason  of  certain  alleged  defects, 
such  "sawmill  was  wholly  unfit  for  the  pur- 
pose of  sawing  lumber";  and  {3)  in  that,  after 
Having  been  "set  up  with  core,  and  in  accord- 
ance with  the  directions  given  by  the  plaintilT," 
it  would  not  saw  as  ordinary  sawmills  do.  Held, 
on  demurrer,  that  there  was  no  warranty  that 
such  mill  would  saw  and  work  as  well  as  "or- 
dinary" sawmills,  or  that  it  would  saw  all  kinds 
of  lumber,  but  only  the  kind  which  that  par- 
ticular kind  of  mill  would  saw. — Hoblnson  MaciL 
Works  T.  Chandler,  66  Ind.  575. 

[dl     (App.  1891) 

In  an  action  for  the  price  of  a  horse  the 
buyer  alleged  that  at  the  time  of  the  sale  the 
horse  was  sick  with  an  internal  disease,  which 
was  not  discoverable  with  tbe  utmost  diligence, 
and  from  which  it  died  in  a  few  months;  that 
tbe  seller  purposely  concealed  the  existence  of 
the  disease  in  order  to  obtain  a  better  price, 
and  the  more  effectually  to  do  this  employed 
an  auctioneer  to  make  the  sale;  that  the  lat- 
ter was  not  instructed  not  to  warrant  the  hor^ 
and  while  the  sale  was  in  progress  toid  the 
buyer,  In  response  to  an  inquiry,  that  it  waa 
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BOuod,  and  free  from  disease.  There  w&s  do 
allegation  that  the  seller  was  present,  or  that 
he  knew  anything  of  the  auctioaeer's  warran- 
ty. Held,  that  the  facta  pleaded  were  insuffi- 
cient to  establish  an  implied  warranty,  and  a 
demurrer  was  properl7  sustained. — Gonrt  t. 
Snyder,  2  Ind.  App.  440,  28  N.  E.  718,  50  Am. 
St  Rep.  247. 

A  sale  of  an  article  for  a  sound  price  im- 
plies no  warranty.— Id. 

For  Cases  fbou  Otheb  States, 

See  43  Cent.  Dia.  Sales,  ft  74S,  746,  747, 

754-759. 
See,  also,  35  Cyc.  p.  897. 

I  £67.  —  Esdwlom  by  oomteaet  or  ex- 
press wamuity  or  refwal  to 
wmmat. 

[a}  (SaV.  1900) 
Where  defendant  purchased  an  engine  of 
plaintiff,  and  received  a  written  warranty  that 
it  would  do  the  work  for  which  it  was  mann- 
factored  as  good  and  as  fast  as  any  machinery 
of  the  same  sise  and  mannfoctured  for  a  like 
purpose,  there  can  be  no  implied  warranty  that 
the  engine  was  reasonably  fit  for  the  purpose 
for  which  it  was  made  and  sold,  since,  where 
there  is  an  express  written  warranty,  implied 
warranties  are  excluded.— Beeves  &  Co.  t. 
Byers,  58  N.  E.  713,  155  Ind.  535. 

[b]  (App.  1907) 
Where  an  article  is  sold  under  a  written 
contract  containinf?  warranties  of  Its  quality, 
workmanship,  or  performance,  all  oral  and  im- 
plied warranties  are  merged  in  the  writing. — 
Sullivan  Machinery  Co.  v.  Breeden,  40  Ind. 
App.  631.  82  N.  £.  107. 

Fob  Cases  prom  OinER  States, 

See  43  Cent.  Dig.  Sales,  gg  700,  761. 
•See,  also,  35  Cyc.  pp.  302,  303. 

1268.  —  Knowledse  br  party  of  de- 
feets. 

[a]  (8ap.  1850) 
A.  sold  to  B.  a  flatboat.  At  the  time  of 
sale  it  was  sunk,  so  that  neither  party  conid 
know  in  what  condition  it  was  as  regarded 
navigation.  The  price  paid  was  less  than  half 
that  which  was  usually  paid  for  first-rate  boats 
of  equal  ^ze.  B.  carried  half  a  load  on  the 
boat  to  the  place  of  destination  safely.  Held, 
that  this  was  not  within  any  of  the  classes  of 
cases  in  which  the  law  raised  an  implied  war- 
ranty that  the  article  sold  was  fit  for  the  pur- 
poses for  which  It  was  purchased.— Bums  v. 
Fletcher,  2  Ind.  372. 

Fob  Cases  fboic  Othkb  States, 

See  43  Cent.  Dio.  Sales.  §|  762,  764,  765. 
See,  also,  85  Cyc.  pp.  409-411. 

{S69.  —  AppUoatton  of  dootrlae  of 
oaTeat  emptor. 

Instructions,  see  post,  §  446. 


[a]     (Sup.  1861) 

The  common-law  rule  of  "caveat  emptor" 
is  subject  to  the  exception  that  a  warranty  of 
title  in  the  vendor  is  implied  in  a  contract  of 
sale;  but  this  exception  is  limited  to  casea 
where  the  vendor  is  at  the  time  in  the  posses- 
sion of  the  thing  sold.— Norton  t.  Hooten,  17 
Ind.  305. 

[b]  So  far  as  an  ascertained  specific  chattel 
already  existing,  which  the  buyer  has  inspected, 
is  concerned,  the  rule  of  "caveat  emptor"  ad- 
mits of  no  exception  by  implied  warranty  of 
quality.- (Sup.  1875)  Bowman  v.  Clemmer,  50 
Ind.  10;  (App.  1891)  Postel  t.  Oard,  27  N.  E. 
584,  1  Ind.  App.  252. 

Fob  Cases  fboic  Othu  States, 
See  ^  Gent.  Diq.  Sales,  |  746. 
See,  also,  35  Cyc  p.  406;  note,  90  Am. 
Dec  426. 

i  270.           laspeotlom  bwrer. 

Instructions,  see  post,  S  446. 

U1    (App.  1910) 

The  buyer  is  bound  to  inspect  goods  offered 
for  delivery  under  contract  t>efore  acceptance  if 
be  desires  to  save  bis  rights  In  case  the  goods 
are  inferior  in  quality,  there  being  no  warranty 
of  quality  in  such  case  which  survives  accept* 
ancc.— Gaudy  t.  Seymour  Slack  Stave  Co.,  90 
N.  E.  915. 

Fob  Cabes  from  OniEB  States, 

See  43  Cent.  Dig.  Sales,  |§  766-768. 
See,  aUo,  35  Cyc.  p.  410. 

S  271.    Sale  by  sample. 

[aj     (Snp.  1877} 

A  manufacturer,  who  for  a  fair  price  un- 
dertakes with  a  purchaser  to  manufacture  an 
article  for  a  particular  purpose,  impliedly  war- 
rants that  it  will  reasonably  perform  all  the 
operations  and  pnrposes  that  articles  of  the 
pctticular  kind  contracted  for  would  perform, 
bill  not  that  it  will  perform  what  articles  of 
a  different  kind,  though  of  the  same  general 
class,  would  perform. — Robinson  Mach.  Works 
T.  Chandler,  56  Ind.  575. 

For  Cases  from  Other  States, 

See  43  Cent.  Dio.  Sales,  §S  769-771. 
See,  also,  35  Cyc  p.  405;  note,  70  L.  R. 
A.  653 ;  note,  7  Am.  Dec.  125. 

§  273.    Fitness  for  purpose  intended. 

[a]  (Sap.  1S47) 

If  the  manufacturer  of  an  article  sells  it 
at  a  fair  market  price,  knowing  the  purchaser 
designs  to  apply  it  to  a  particular  purpowe.  he 
impliedly  warrants  it  to  be  fit  for  that  pur- 
po!!c,  at  least  against  all  defects  not  open  and 
visible  to  the  purchaser's  {nspection.^BrentOD 
V.  Davis,  8  Blackf.  317,  44  Am.  Dec.  7G9. 

[b]  (Sop.  1847) 

In  the  sale  of  molaases  In  barrels  at  the 
market  price  to  a  grocer  to  retail,  where  the 
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quality  of  thp  molasses  is  oot  examined,  the 
t.arrels  being  present  at  the  sale,  there  is  no 
implied  warranty  that  the  molasses  is  fit  for 
the  purikose  for  which  it  is  purchased.— Uum- 
phreys  t.  Comline,  S  Blackf.  510. 

rc]     {!«uper.  1873) 

Whpre  one  agrees  to  manufacture  and  fur^ 
nish  articles  for  a  special  purpose,  the  law  im- 
plies a  warranty  that  the  article  was  respon- 
alily  fit  for  that  parpose.— Crane  v.  Lord,  Wils. 
2('>3 

[d]    (Sap.  1884) 

In  a  sale  of  whisky  barrels  by  a  manufac- 
turer, there  Is  an  Implied  warranty  that  tbey 
win  bold  whisky  without  leakinir.— Poland  v. 
Miller,  93  Ind.  387,  48  Am.  Bep.  730. 

[el    (Sup.  1S35) 

Under  a  contract  for  the  sale  of  a  wind- 
mil!  to  "work  weU,"  there  was  an  iniiilied  war- 
ranty that  it  would  work  well  in  the  place 
pif  vi<i\isly  pointed  out  by  the  purchnser  to  the 
arller  for  its  location.— McClamrock  r.  Flint, 
101  Ind.  278. 

[f]  (Sup.  ISSS) 
A  manufacturer  of  machinery  who  sells  it 
to  a  person  whom  he  knows  buys  it  for  a  spe- 
cial purpose  and  with  the  intention  of  putting 
It  to  a  particular  use  does,  as  a  general  rule, 
and  in  the  absence  of  so  express  warranty.  Im- 
pliedly warrant  that  the  marbinery  Is  fit  for 
the  purpose  and  reasonably  suited  to  that  use. 
— Oonant  r.  National  State  Bank,  22  N.  E. 
250.  121  Ind.  323. 

C8l    (App.  1891) 

In  the  sale  of  nursery  trees  for  tranaplant- 
ing,  the  law  implies  a  warranty  on  the  part  of 
the  seller  that  they  should  be  reasonably  fit  and 
adapted  to  the  purpose.— Weller  t,  Bectell,  28 
N.  K.  333,  2  Ind.  App.  228. 

Ih]   (App.  1S94) 

Where  personalty  Is  bought  for  a  particu- 
lar purpose,  knAwn  to  tbe  seller,  and  the  buyer 
does  not  inspect  the  goods,  but  trusts  to  the 
judgment  of  tbe  seller,  there  is  an  implied  war- 
ranty that  the  goods  wilt  be  reasonably  fit  for 
that  purpose. — Merchants*  &  Mechanics'  Sav. 
IJank  V.  Fraze,  3G  N.  E.  378,  9  Ind.  App.  161, 
Ti'A  Am.  St.  Rep.  341. 

When  producers  of  and  dealers  in  horses 
for  breeding  purposes  sell  one  of  sncb  horses  to 
a  person  who  they  know  desires  a  horse  for 
such  purposes,  there  is  an  implied  warranty  that 
the  horse  is  reawmably  fit  for  breeding  purposea. 
-Id. 

[i]  (App.  1896) 
One  who  sells  an  article  with  knowledge 
that  it  is  to  he  used  for  a  particular  purpose  im- 
pliedly warrants  the  same  to  he  reasonably  fit 
for  that  purpose. — Zimmermao  v.  Drueckei 
15  Ind.  App.  512,  44  N.  E.  557. 

[J]    (App.  1S96) 

Where  a  party  sold  a  boiler  with  knowl- 
edge that  it  was  to  be  used  in  a  certain  saw- 


mill, there  was  an  Implied  warranty  Oat  the 
boiler  was  reasonably  fit  for  tike  pnzpois  in- 
tended.—Fitimaurice  V.  Pntetban^  4S  N.  K, 

524,  17  Ind.  App.  31& 

[k]  (Sap.  U07) 
Where  a  dealer  in  oil  well  supplies  sold 
n  Fitter  cable  to  he  used  by  the  buyer  in  drill- 
ing n  ells,  which  purpose  was  known  to  tbe 
seller,  and  the  buyer  had  'no  means  of  kuow- 
iog  or  testing  the  qualities  or  strength  of  tbe 
cable  until  put  into  actual  use.  aud  Filler 
cables  were  kept  by  the  dealer  as  cables  auit- 
nble  for  drilling  wells,  there  was  an  implied 
wu  1  ranty  that  tbe  cable  was  reasonably  fit 
for  drillinit  wells.— Oil-Well  Supply  Co.  t. 
Watson.  ICS  Ind.  003,  80  N.  E.  157,  15  L 
H.  A.  (S.  S.)  8G8. 

tn  (App.  1907) 
Where  plaintiff  aold  defendant  stardi  for 
n  certain  purpose,  it  impliedly  warranted  the 
stardi  to  be  reasonably  fit  for  the  purpose,  and 
in  an  action  against  defendant  for  the  price  of 
stareh  thereafter  sold,  defendant  could  set  up  a 
counterclaim  for  damages  resulting  from  defects 
in  the  starch  first  aold.~GlDcose  Sugar  ReSn- 
iiig  Co.  V.  Climax  Coffee  &  Bakiog  Powder  Co., 

40  Ind.  App.  1S2,  81  N.  E.  589. 

[m]     (App.  1908) 

Where  a  dealer  keeps  for  sale  articles  for 
a  particular  purpose,  and  knows  that  the  buyer 
Intends  to  use  them  for  that  purpose,  he  is  lia- 
ble under  an  Implied  warranty  of  fitness  for  the 
contemplated  use  in  the  same  manner  as  a 
manufacturer.— Oil-Weil  Supply  Co^  t.  Priddy, 

41  Ind.  App.  200,  83  N.  E.  623. 

Fob  Cases  pbom  Other  States, 

See  43  Cent.  Dig.  Sales,  H  772-770. 
See,  also.  35  C^yc.  p.  399;  notes.  22  L.  R. 
A.  187.  2  U  R.  A.  (S.  S.)  3U3.  5  L.  R. 
A.  (N.  S.)  1103. 

8  276.  Implied  warrmnty  mt  q«Amtltj. 

[a]    (Sap.  1S«0> 

In  a  contract  to  sell  all  the  wheat  that 
may  be  raised  on  a  farm,  there  la  no  Implied 
warranty  of  guanti^.— Davia  t.  Murphy,  14 

Ind.  153. 

Fob  Casks  fboh  Othcs  States, 

See  43  Cent.  Dig.  Sales.  {{  744,  74& 
See,  also,  35  Cyc.  p.  393. 

8  S76.  OoBstnetlom  mmd  oparatloB. 

Instructions,  see  post,  {  446. 

Fob  Cases  fbou  Other  States, 

See  43  Cent.  Dio.  Sales.  H  780-796. 
See,  also,  35  Cyc.  pp.  412-^^ 

}  JSTO.  —  ftvbJeat-mAttw  aad  Mope, 

[a]     (9mp.  1S44) 

A  warranty  that  a  fire  engine  sold  and 
delivered  would  perform  as  well  as  any  otlier 
in  the  Western  country  Is  not  to  be  considered 
violated  because  the  warranted  engine  is  in- 
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teriot  to  othen  in  that  coantrjr  much  larger 
and  more  costly,  it  the  iaferiority  be  evident 
to  a  common  ob8eTTer.~Towtt  of  ConnemUle 
T.  Wadleigh,  7  Blackf.  102,  41  Am.  Dec.  214. 

[b]  (Sap.  1863) 

A  contract  to  deliver  all  the  male  colts 
that  may  be  got  by  a  certain  Jack  during  the 
ficuaoD.  said  colts  to  be  delirered  free  from 
blemishes  and  In  good  condition,  Is  an  agree- 
ment to  deliver  all  that  were  sound,  and  not 
that  all  got  by  the  j&ck  should  be  sound. — 
Laiimora  t.  Hombaker,  21  Ind.  430. 

[c]  (Sap.  U72) 

A  guaranty  that  a  stock  of  goods  will  lo- 
vpntory  at  "wbolesale  prices*'  a  certain  sum 
should  l>e  construed  to  mean  the  wholesale 
prices  at  which  the  goods  were  purchased,  and 
not  their  market  value  at  the  date  of  making 
the  guaranty.— Dodge  t.  Dunham,  41  Ind.  186. 

Id]  (Snjh  1875) 

To  constitute  a  breach  of  warranty  of  the 
soundness  of  hogs  sold,  or  to  sustain  an  ac- 
tion for  false  representations,  they  mnst  have 
been  diseased  at  the  time  the  warranty  or  the 
Enlse  representations  were  made.— Bowman  t. 
Clemmer,  00  Ind.  la 

[e]  (Sap.  18ST) 

Where  a  machine  is  warranted  to  "do 
good  work,  and  give  general  satisfaction,"  the 
purchaser,  in  an  action  for  the  price.  Is  not  en- 
titled  to  an  instruction  that.  If  it  did  not  give 
satisfaction  to  him,  the  jury  should  find  in  bis 
favor,  whether  or  not  the  machine  is  defective, 
or  did  or  did  not  do  good  work.— May  t.  Uoo- 
Ter,  112  Ind.  455,  14  K.  B.  472. 

[f]  (App.  1891) 

At  common  law  an  implied  warranty  ex- 
tends only  to  defects  exiKtlog  at  the  time, — 
Postel  V.  Oard,  27  N".  E.  584,  1  Ind,  App.  252. 

The  general  principle  is  that  open,  visible 
defects  or  qualities  of  goods  sold  and  warranted 
are  not  reached  by  a  warranty,  though  they 
may  be  Inconsistent  with  its  terms;  a  seller 
not  being  supposed  to  warrant  against  defects 
and  qualides  whose  existence  is  clear.— Id. 

Foe  Cases  fbom  Otheb  States, 

See  43  Cent.  Dig.  Sales.  U  783-792. 
See,  also,  35  Cyc  pp.  412-423. 

As  ground  tor  rescission  of  contract,  see  ante, 
§  120. 

Instructions,  see  post,  S  446. 

Fob  Ca8b»  fbom  Otheb  States, 

See  43  Cent.  Dig.  Sales,  §S  T97-805. 
See,  also,  35  Cyc.  pp.  434-440. 

{284.  —  Warnutty  of  gaallty,  fltaess, 
«  eoadltlam, 

[S]    (App.  1S9T) 

A  warranty  providing  that,  on  notice  of 
the  insnflicleucy  of  the  machine  sold,  the  seller 


shall  send  a  competent  man  to  remedy  the  de- 
fee^  the  pnrebaser  rendering  assistance,  does 
not  Teqnlre  the  seller  to  teadi  the  purchaser 
how  to  operate  the  machine,  and,  if  the  bllnre 
of  the  machine  Is  dne  to  the  unskillfulness  of 
the  purchaser,  the  seller  may  recover  the  price. 
— Burk  T.  Keystone  Mfg.  Co..  48  N.  B.  382,  19 
lud.  App.  556. 

Fob  Cases  fbou  Otheb  States, 

See  43  Gent.  Dig.  Sales,  IS  803-S(K>. 
See,  also.  28  Cyc.  p.  47;  35  Cyc.  pp.  418- 
420:  note,  63  Am.  Dee.  173. 

§  285.  ITotlee  to  selle*  of  defaets. 

Effect  of  stipulatioDB  on  remedy  for  breach,  see 
post,  i  426. 

Failure  to  give  notice  as  waiver  of  breach,  see 

post.  S  288. 
Question  for  jury,  see  Jtoet,  |  445. 

[a]  (Sap.  1S36) 

The  failure  of  a  purchaser  of  agricultural 
machinery  to  give  written  notice  of  the  fail- 
ure to  do  its  work  properly,  within  the  time 
specified  iu  the  contract  of  purchase,  is  not 
conciusive  that  the  engine  worked  properly, 
Dor  will  it  prevent  such  defense,  where  it  ap- 
pears that  the  delay  was  occasioned  by  the 
desire  and  efforts  of  the  seller  to  remedy  the 
defects,  and  that  written  notice  was  given 
within  a  reasonable  time.— National  Bank  & 
Loan  Co.  t.  Dunn.  106  Ind.  110,  6  N.  B.  131. 

[b]  (App.  1892) 

Where  the  sale  of  a  binder  Is  made  by 
agienta  on  their  own  account,  npon  the  under- 
standing that  If  it  does  not  work  successfully, 
and  the  manufacturers  have  meanwhile  become 
insolvent,  they  themselves  will  recrive  it  back, 
and  the  warranty  also  of  the  nutnufactnrers, 
upon  which  such  sales  are  usually  made,  is  adopt- 
ed, declaring  that  before  the  binder  can  he  re* 
turned  notice  must  be  given  to  the  manufactur- 
ers, and  an  opportunity  given  to  remedy  the 
defect,  it  is  not  necessary  to  notify  the  man- 
ufacturers, in  order  to  defend  successfully 
against  an  action  by  the  agents  for  the  price, 
where  such  notice  was  given  to  the  agents.— 
Campbell  v.  Wray,  5  Ind.  App^  155,  31  N.  E. 
824. 

Where  It  is  provided  In  the  sale  of  a  ma- 
chine that  before  It  shall  be  returned  for  de- 
fects notice  of,  and  an  opportunity  to  remedy, 
the  defects  shall  be  ^ven,  such  notice.  In  the 
absence  of  any  effort  to  remedy  the  defects,  is 
equivalent  to  nottee  of  a  desire  to  return  the  ma- 
chine, and  a  spedfic  otter,  therefore,  to  return  is 
not  necessary. — Id. 

[c]  (App.  1893) 

A  contract  provided  that,  if  the  machine 
sold  failed  to  fill  its  warranty  to  do  good 
work,  written  notice  should  be  given  the  seller 
at  its  home  office,  and  to  its  local  agent  who 
sold  the  machine.  Held,  that  oral  notice  hav- 
ing been  given  to  the  seller's  general  agent, 
and  he  having  acted  thereon,  putting  the  no- 
tice In  writing,  and  sending  a  copy  thereof  to 
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tlie  Hcllpr's  home  ofEce,  was  waived. — SpriDg^eld 
Enicine  &  Threeber  Co.  t.  Kennedy,  (Ind.  App.) 
34  N.  E.  850,  7  Ind.  App.  G02. 

M]    (App.  1896) 

In  an  acUoo  for  the  prioc  of  a  machine 
sold  with  WRrranty  on  contract  requirinR  the 
vendop,  if,  after  trial,  it  failed  to  do  good  work, 
to  itivc  itiinieiliate  notice  in  writing  to  the  ven- 
dor, who  was  then  to  have  time  to  put  it  in  onler, 
and,  if  it  failed,  was  to  furnish  a  new  machine 
or  return  the  price  paid,  it  appeared  that  plain- 
tiff's agent  for  "s-'lling,  adjusting,  setting  up, 
and  otherwise  maiint^iog  in  the  sale"  was  pres- 
ent at  the  first  trial,  and,  on  its  failing  to  work, 
uusticcessfullf  tried  to  fix  it,  and  then  told  plain- 
tiff to  try  it  again,  and  that,  If  it  did  not  then 
work,  to  return  it;  that  defendant  gave  it  an- 
other trial,  and,  as  it  still  failed  to  work,  return- 
ed it.  Held,  that  written  notice  was  waived.— 
J.  F.  Seibi-rling  &  Co.  T.  Newlon,  Iti  Ind.  App. 
374,  4^  N.  E.  101. 

lej    (App.  1896) 

If  a  rerltal  notice  of  a  breach  of  war- 
ranty ie  given,  accepted,  and  acted  upon,  where 
a  written  notice  has  been  stipulated  for,  the 
giving  of  the  written  notice  is  waived. — Iluber 
Manurg  Co.  v.  Busey  <Ind.  App.)  43  N.  E.  967. 
16  lud.  App.  410. 

It]     (App.  1S97) 

Where  a  contract  provides  that,  If  the  ma- 
chine sold  fails  to  respond  to  the  wuirunty.  It 
is  to  be  returned,  and  that  the  continued  use  of 
the  machine  after  a  certain  time  shall  be  evi- 
dence  of  the  fulfillment  of  the  warranty,  if  the 
purchaser,  without  request  by  the  seller,  con- 
tinues to  use  the  machine  after  such  time,  he 
cannot  rely  upon  the  warranty  to  defeat  an  ac- 
tion for  the  price,  and  con^^equently  he  is  not 
prejudiced  by  an  instruction  declaring  that  he 
should  have  given  the  written  notice  required 
by  the  contract  of  the  insntficiency  of  the  ma- 
chine, notwithstanding  that  the  agent's  seller 
awiuired  knowledge  of  the  defects  within  the 
time  limited  for  trying  the  machine. — Burk  t. 
Keystone  Mfg.  Co.,  48  N.  E.  382,  19  Ind.  App. 
550. 

Written  notice  of  the  failure  of  a  machine, 
after  trial  thereof,  to  respond  to  the  warranty 
under  which  it  is  sold,  is  not  necessary  where 
the  seller's  agent  acquires  knowledge  of  the  de- 
fects within  the  time  limited  for  trying  the  mar 
chine. — Id. 

[g]  (App.lS98> 
Where  a  contract  of  sale  and  warranty  of 
a  machine  provided  that,  in  the  event  the  ma- 
chine was  not  BB  warranted,  specified  notice 
to  the  vendor  should  be  sent  within  a  certain 
time  by  registered  letter,  the  vendor,  by  receiv- 
ing and  acting  on  an  unr^istered  letter  notice, 
waived  the  registration  requirement.— C.  Ault- 
man  &  Co.  v.  Richardson.  52  N.  R  80.  21  Ind. 
App.  211. 

Where  a  seller  warranting  machinery  was 
notified  of  defects,  and  on  his  promise  to  rem- 
edy them  the  buyer  executed  notes  for  the 


price,  he  cannot,  on  failing  to  remedy,  eomplahi 
that  the  notice  of  defects  was  not  given,  tmt 
the  machinery  returned,  in  the  time  or  manner 
stipulated  for,  nor  insist  that  the  use  by  tlie 
buyer  thereafter  was  a  ratification  of  the  sale, 
though  it  was  stipulated  that  it  should  be.— Id. 

[h]  (App.  1838) 
Where  one  bought  a  machine  on  an  agree- 
ment that  a  warranty  thereof  would  be  consid- 
ered fully  satisfied  unless  the  buyer  gave  the 
seller  and  the  agents  from  whom  they  pni^ 
chased  written  notice  within  10  days  after 
trial  and  its  failure  to  fulfill  the  terms  of  the 
warranty,  and  the  buyer  gave  the  agent  sell- 
ing it  a  verbal  notice  of  defects,  and  be,  act- 
ing for  the  seller,  undertook  to  remedy  them, 
no  other  notice  is  required,  since  notice  to  the 
agent  was  notice  to  the  principal. — Port  Haron 
Engine  &  Thresher  Co.  t.  Smith.  62  N.  E.  106; 
21  Ind.  App.  233. 

PI  (App.  1906) 
Where  a  contract  for  the  sale  ttf  marhin- 
ery  required  notice  of  defects  by  registered 
mail  within  six  days  from  the  day  of  its  fint 
use.  the  giving  of  notice  by  nonreglstered  mail 
within  the  time  specified,  if  acted  on  by  the 
seller,  constituted  a  waiver  of  the  notice  re- 
quired by  the  warranty.- Slebe  t.  Heilaua 
Mach.  Works,  77  N.  R  300,  38  Ind.  App.  37. 

Fob  Cases  fbom  OmEB  States, 

See  48  Cent.  Dig.  Sales,  {$  806-808,  8ia 
See,  also,  35  Cyc.  pp.  423-427. 

{286.  Opportultr  to  sellcv  to  nmody 
dofeeta. 

M  <A»p.l896) 

Where  it  Is  provided  in  a  contract  fw 
the  sate  of  a  machine  that  if  the  machine  Call  to 
do  good  work  the  purchaser  is  to  give  written 
notice,  both  to  the  selling  agent  and  the  ma- 
chine company,  and  to  allow  a  reasonaUe  time 
for  the  company  to  get  to  the  machine  and  to 
remedy  the  defects,  these  provisions  must  be 
complied  with  before  the  purchaser  can  derlsR 
a  breach  of  the  warranty.-^.  F.  Seiberiing  & 
Co.  V,  Rodman.  14  Ind.  App.  4(M,  43  N.  E.  38. 

Where  a  contract  for  the  sale  of  a  vat- 
chine  with  warranty  provided  that,  if  it 
not  work  right,  the  seller  was  to  be  notified 
and  given  an  opportunity  to  remedy  the  defect, 
but  the  purchaser  gave  notice  of  a  defect  sad 
immediately  returned  the  machine  and  refused 
to  permit  repairs  to  be  made  or  to  accept  the 
machine,  he  could  not  rely  on  the  warranty.— 
Id. 

Fob  Cases  ntou  Otheb  States, 
See  43  Cent.  Dio.  Sales,  |  800: 
See,  also,  35  Cyc.  p.  42& 

§  287.  Return  of  goods. 

Condition  precedent  to  action  or  defense 

breach,  see  post.  Sfi  428.  429. 
Stipulations  as  affecting  remedy  for  breach,  see 

post,  i  426. 
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[a]  (Svvua) 
In  a  Buit  on  a  promissorf  note  for  the 
price  of  a  horse,  containing  the  words,  "But, 
should  the  beast  prove  nnsonnd,  a  deduction  to 
be  made  hj  two  disinterested  persons,"  it  was 
held  that  proof  of  a  warranty  of  soundness  w&a 
admissible,  and  that  this  clans«  <m\y  provided 
a  remedy  for  a  breach  of  the  warranty,  and 
precluded  either  party  from  demanding  a  re- 
turn of  the  horse.— Cross  t.  Pearson,  17  Ind. 
612*. 

[b1  (Sop.  18S4) 
Where  a  buyer  of  a  machine  under  a  war- 
rantj-  stipulatinB  that,  if  it  did  not  work  well, 
he  should  return  it  at  once  to  the  agent  of 
whom  he  received  it,  offered  to  return  the  ma- 
chine to  the  aftent,  who  informed  the  buyer 
that  he  need  not  do  so,  as  the  machine  would 
not  be  received,  the  buyer  showed  a  sufficient 
excuse  for  failure  to  return  the  machine.— Mc- 
Cormick  IlarvestiDg  Mach.  Co.  v.  Embree,  94 
Ind.  83. 

[e]  (Aw.  1S94) 

Where  the  seller  of  goods  refused  to  re- 
ceive them  when  offered  by  the  purchaser  for 
breach  of  warranty,  it  is  a  sufficient  excuse 
for  a  failure  to  make  a  speci6c  tender. — Ohio 
Thresher  Ruftine  Co.  t.  Hensel,  36  N.  E.  716. 
9  Ind.  App.  328. 

[0}    (App.  1897) 

The  purchaser  of  a  machine  under  a  war- 
ranty to  do  certain  work,  the  contract  provid- 
ing that  if  tlie  machine  should  not  bear  such 
warmnty  notice  should  be  given  the  seller, 
and  if  it  could  not  be  made  to  fill  the  warranty 
it  was  to  be  returned  by  the  purchaser  ana  an- 
other substituted  therefor  or  the  money  or 
notes  returned,  cannot  abandon  the  contract 
and  insist  on  the  warranty.  He  should  return 
the  machine  and  receive  another,  or  have  his 
notes  or  money  returned.- Bark  v.  Keystone 
Mfg.  Co.,  43  N.  E.  382,  Ift  Ind.  App.  556. 

le]  .  (Snp.  l£i02) 
Where  a  machine  is  purchased,  with  war- 
ranty, by  several  parties,  a  sale  of  the  inter- 
eat  of  one  of  the  purchasers  does  not  affect  the 
sellers'  liability  on  their  contract.— Kenney  t. 
Berilhelmer,  G4  X.  E.  215,  158  Ind.  053. 

[f]  (Sap.  1906) 

Where,  on  sale  of  a  stallion,  he  was  guar- 
antied to  be  a  satisfactory  breeder  if  he  had 
proper  care  and  exercise,  the  seller  agreeing 
if  he  was  not  to  take  him  back,  and  the  horse 
when  delivered  had  a  defect  which  rendered 
him  worthless  for  breeding  purposes,  the  seller 
was  bound  to  take  htm  back,  without  regard  to 
whether  or  not  he  had  received  proper  care 
and  exercise. — Uosenthal  v.  Rambo,  76  N.  E. 
404,  165  Ind.  584.  3  L.  R.  A.  (N.  8.)  678. 

Where  a  horse  was  sold  under  an  agree- 
ment that,  if  he  did  not  fulfill  a  warranty,  the 
seller  would  take  him  back  if  he  was  returned 
in  as  sound  and  healthy  a  condition  as  he  was 
in  when  sold,  and  it  appeared  that  when  he 


was  returned  gangrenous  dermatitis,  with  which 
he  was  afflicted  when  sold,  had  rendered  him 
unsightly  in  appearance,  and  thick  wind,  which 
he  also  had  when  soldi  developed  into 
heaves,  the  bnyer  was  neverthelesfl  entitled  to 
retnm  the  horse  on  finding  that  h«  did  not  com- 
ply with  the  warranty.— Id. 

Fob  Cases  fbou  Other  States, 

See  43  Cent.  Diq.  Sales,  SS  811-816. 
See,  also,  35  Cyc.  pp.  434-440;  note,  3  L. 
R.  A.  (N.  S.)  67a 

S  288.  Waiver  of  breacli. 

[ft]  (Sap.  1883) 
A  warranty  that  a  reaper  will  work  well 
is  broken,  and  the  seller  cannot  recover  the 
price,  where  the  purchaser,  after  a  day's  trial, 
gave  notice,  as  provided  by  the  contract,  to 
enable  the  seller  to  put  it  in  order,  and  such 
notice  was  ignored,  although  he  continued  to 
use  it  for  a  week  before  be  returned  it — Mc- 
Cormick  Harvesting  Mach.  Co.  t.  Hays,  89 
Ind.  582. 

[b1    (SvD.  ISSf) 

Where  there  was  an  express  warranty  In 
the  sale  of  whisky  barrels  that  they  were  suita- 
ble for  holding  whisky ,>  the  vendees  can  recover 
for  breach  thereof,  though,  after  some  of  the 
barrels  bad  proved  leaky,  they  used  the  otiberi. 
-Poland  T.  Miller,  95  Ind.  387.  48  Am.  Bep. 
730. 

tc]     (Sap.  1886) 

In  an  action  for  the  price  of  a  steam  en- 
gine and  separator,  the  purchaser  who  has  used 
the  implements  for  two  months  after  discov- 
ering defects,  and  has  given  no  notice  there- 
of to  the  seller,  cannot  set  up  the  defense  of 
breach  of  warranty  where  the  contract  of  sale 
provided  that  a  written  notice  of  defects  should 
be  given  within  the  first  10  days  of  use,  and  a 
continued,  use  after  that  time  should  be  con- 
clttsive  evidence  that  the  warranty  was  ful- 
filled.—Bmtvn  T.  BusseU  &  Co.,  105  Ind.  40, 
4  N.  E.  428. 

[d]    (App.  1893) 

Under  a  contract  of  a  sale  of  a  machine, 
providing  that  continued  use  thereof  should  be 
evidence  of  fulfillment  of  the  warranty  Uiat  It 
should  perform  good  work,  retention  and  use 
of  the  machine,  after  notice  to  the  seller  of 
defects,  at  the  instigation  of  the  selling  agent, 
and  on  his  promise  that  the  defects  should  be 
remedied,  does  not  have  this  effect.— Spring- 
field Engine  &  Thresher  Co.  t.  Kennedy,  7 
Ind.  App.  502,  34  N.  E.  856. 

le]  (App.  1897) 
Where  a  contract  of  sate  provided  that  the 
continued  use  of  the  machine  after  the  expi- 
ration of  the  time  named  in  the  warranty 
would  be  evidence  of  the  fulfillment  of  the 
warranty,  the  purchaser,  by  retaining  and  using 
the  machine  beyond  the  expiration  of  such 
time,  lost  his  ri^t  to  set  up  the  warranty.— 
Burk  V.  Keystone  Mfg.  Co.,  48  N.  B.  382,  19 
Ind.  App.  55(5. 
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[t]    (App.  1900) 

The  pnyment  by  a  yendee  of  the  purchase 
price  of  an  ice  machine  in  cash  and  by  a  re- 
newal  of  the  original  porcbaae-price  notes  did 
not  couBtitnte  a  wairer  of  a  breach  of  warran- 
ty of  Ruch  machine,  and  he  was  entitled  to 
urtce  ench  breach  aa  a  defense  in  a  auit  upon 
tiucb  renewal  notes.— Torli  Mfg.  Co.  t.  Bon- 
nell.  57  N.  E.  600.  24  Ind.  App.  667. 

The  vendor  of  an  ice  machine  gave  a  writ- 
ten warranty  that  for  every  ton  of  coal  it 
would  produce  a  certain  quantity  of  ice.  TJp- 
OQ  a  test  it  failed  to  produce  that  result,  and 
vendees  refused  to  accept  it.  Vendor  then  ver- 
bally agreed  that,  if  vendees  would  make  a 
cash  payment  on  the  purchase  money,  and  ex- 
ecute notes  for  the  balance,  be  would  make 
the  machine  comply  with  the  warranty.  Held, 
that  an  acceptance  by  vendees  of  the  verbal 
offer  was  not  a  waiver  of  the  written  warraiH 
ty.  but  constituted  a  reaffirmance  thereof,  and 
vendees  were  entitled  to  sue  for  a  breach  of 
the  written  warranty.— Id. 

[R]  (Sap.  1902) 
The  retention  of  a  machine,  pnrchased 
with  warranty,  after  it  was  found  to  be  de- 
fective, and  after  attempted  repairs  by  the 
sellers,  cannot  preclude  recovering  for  breach 
of  the  warranty,  when  in  keeping  it  the  pur- 
cfaasen  acted  on  the  request  of  the  sellers' 
agent,  whose  promise  that  it  should  be  made 
to  work  was  eonfirmed  by  the  sellers.— Kenney 
V.  Bevilheimer,  04  N.  B.  213,  158  Ind.  653. 

Where  a  machine  is  purchased  wltb  war- 
ranty, correspondence  before  discovery  of  the 
defects  cannot  deprive  the  purchasers  of  the 
benefit  of  the  warranty,  tf  it  was  afterwards 
found  that  the  machine  was  imperfect.— Id, 

[b]   (Sap.  1S02) 

Suit  cannot  he  maintained  on  a  warranty 
accompanying  a  sale  of  a  stallion,  and  condi- 
tioned "to  be  null  and  void"  on  a  date  named, 
where  no  complaint  of  breach  was  made  In'forf 
such  date.— WilBOD  t.  Ward.  64  N.  R  458,  159 
Ind.  21. 

PI  (APP.1W4) 

A  contract  for  the  installation  of  a  smoke 
consumer  with  warranty  that  it  would  consume 
75  per  cent,  of  the  smoke  otherwise  produced 
by  a  furnace,  and  save  25  per  cent,  of  the  coal 
otherwise  consumed,  allowed  the  buyer  00  days 
for  a  trial,  and  provided  that  at  ttie  end  of  the 
trial  the  buyer  should  at  once  announce  to  the 
seller  the  result,  and  that,  if  the  buyer  should 
determine  that  the  device  met  the  warranty, 
and  the  installation  was  completed  to  the  sat- 
isfaction of  the  buyer,  then  the  buyer  should 
pay  a  stipulated  price.  The  device  was  install- 
ed, and  tests  were  made,  and  within  90  days 
after  the  completion  of  the  installation  the 
representative  of  the  buyer  notified  the  seller 
that  he  would  neither  recommend  acceptance 
nor  the  payment  of  the  price,  and  also  express- 
ed his  inability  to  determine  whether  the  de- 
vice  met   the  requirements  of  the  contract. 


Thereafter  testa  were  made,  but  the  device  waa 
rejected  after  a  compliance  with  the  contract 
on  the  part  of  the  buyer.  ffeM  that,  notwitb- 
Btaodinff  the  good  faith  of  tihe  seller,  the  bayer 
was  not  liable  for  die  prtce^Reed  Smokeleas 
Furnace  Co.  t.  State,  72  N.  E.  015,  34  Ind. 
App.  265. 

For  Cases  fbou  Otheb  States. 

Sbe  43  Cent.  Dig.  Sales,  f§  817-823. 
See,  also,  35  Cyc.  pp.  429-433 :   notes,  68 
L.  B.  A.  100,  1  L.  B.  A.  (N.  S.)  142. 

Vn.  BEMEDIES  OF  SEXXEB. 

Of  goods  sold  conditionally,  see  post,  H  47S~ 
48a 

Resdssion,  see  ante,  H  95-10& 

(A)  STOPPAGE  IN  TRANSITU. 

{293.  Peraona  am  ME*inat  wkoa  via^t 
may  be  exercised. 

Fob  Cases  fbou  Other  States, 

See  43  Cent.  Dio.  Sales,  H  832-^30. 
See,  also.  35  Cyc  p.  407. 

S2M.  —  Tm  sBneral. 

[a]  (Sap.  1870) 
A  resale  by  a  consignee  of  goods  In  transit, 
who  has  neither  possession  of  the  gooas  nor  a 
bill  of  lading,  does  not  destroy  the  right  of 
stoppage  in  transitu  by  his  vendor.— Pa  ttison 
T.  Culton,  33  Ind.  240,  6  Am.  Rep.  190. 

Fob  Cases  fbou  Other  States, 

See  43  Cent.  Dig.  Sales,  H  832-835. 
See,  also,  85  Cyc.  p.  407. 

1 296.  DvrattoK    mmA    tmrmlmmiiwm.  «f 
truslt. 

[a]  (App.  1895) 
The  transit  does  not  necessarily  end  on  the 
arrival  of  the  goods  at  the  point  of  their  desti- 
nation, but  continues  so  long  as  they  remain  in 
the  possession  and  control  of  the  carrier  as 
such.— Rogers  v.  Schneider,  41  N.  E.  71,  13  Ind. 
App.  23. 

A  dear  and  nneqaivocal  case  of  the  ter- 
mination of  the  transit  should  be  made  out  by 
the  evidence  before  the  vendor  should  be  depriv- 
ed of  the  right  of  stoppage.— Id. 

The  carrier  may  convert  himself  into  an 
agent  for  the  vendee,  or  receive  and  siurv  the 
goods  as  a  warehouseman,  and  thus  terminate 
the  transit  before  the  goods  come  into  the  ac- 
tual possession  of  the  vendee.  This  constitutes 
a  constructive  delivery  to  the  vendee,  and  the 
vendor's  right  of  stoppage  In  transit  is  lost. 
-Id. 

As  affecting  the  right  of  stoppage  in  tran- 
situ on  account  of  the  insolvency  of  the  vendee, 
it  is  a  queetion  for  the  jury  whether  the  tran- 
sit has  ended  when  the  vendee,  being  unable  to- 
pay  the  freight,  was,  to  save  demurrage,  al- 
lowed by  the  railroad  to  unload  the  cars,  and 
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pile  the  goods  in  its  yard  until  he  could  pay 

the  freight— Id. 

Fob  Cases  yrou  Otheb  States, 

See  48  Cent.  Dio.  SaJee,  S§  837-847. 
See,  also,  35  Cyc.  pp.  499-604;  note,  60 
Am.  Bep.  SI. 

i  297.  WkiTer  or  iMl  af  right. 

M    (Av».  189B) 

The  fact  that  the  vendor  took  the  notes 
of  the  vendee,  for  the  pnrchase  money  does  not 
affect  hla  right  to  stop  in  transitn. — Rogers  v. 
Schneider.  13  Ind.  App.  23,  41  N.  E.  71. 

For  Cases  frou  Other  States, 

See  43  Cent.  Dig.  Sales,  §§  84S-S52. 
See,  also,  S5  Cyc.  p.  604;  note,  00  L.  R. 
A.  721. 

(B)  LIEN. 

{30B.  X>i«n  aridas  fnw  pMMaaiom  af 
seUar. 

M  (Sop.  1832) 
A.  sold  B.  nine  criba  of  com  at  20  cents 
per  bushel,  with  a  warranty  that  they  con- 
tained 2.500  bushels;  and  It  waa  agreed  that, 
if  they  did  not,  A.  would  make  up  the  deficien- 
cy. A  sum  was  agreed  to  be  given  In  payment, 
and  time  allowed  for  the  payment;  and  the 
cribs  of  com  were  left  wltii  A.,  as  agent  of 
B.,  to  take  care  of  for  him.  Beld,  that  as  be- 
tween A.  and  B.  the  sale  was  complete,  and  A. 
had  no  lien  on  the  com. — Sloan  t.  Kingore,  3 
Ind.  549. 

[b]  <Sap.  1858) 
Where  delivery  and  payment  are  to  be  con- 
current acts,  the  purchaser  cannot  claim  pos- 
session tilt  be  has  paid  the  price;  and  in  such 
case  the  seller  has  a  lien  for  unpaid  purchase 
money.  Where  delivery  is  to  precede  the  pay- 
ment of  the  money,  possession  may  be  claimed 
before  payment,  unless  the  purchaser  be  dis- 
covered to  be  insolvent;  and,  if  posaession  be 
voluntarily  delivered  without  the  payment  of 
the  purdiase  money,  the  lien  Is  waived,  unless 
secured  by  mortgage.— Sherry  T.  Picken,  10 
Ind.  375. 

[e]     (Sup.  1896', 

On  suit  to  foreclose  a  vendor's  lien.  It 
appeared  that  plaintiff  frequently  sold  lumber  to 
defendant's  vendor;  that,  when  a  sale  was  made, 
the  plaintiff  would  set  the  lumber  purchased 
apart  in  his  own  yard,  where  it  would  remain 
till,  by  agreement  with  the  purchaser,  the  plain- 
tiff hanled  it  to  cars  for  shipment,  receiving  noth- 
ing for  hauling,  but  two  dollars  per  car  for  load- 
ing; that  the  sales  were  for  cash;  that  the  pos- 
session held  by  plaintiff  was  recognized  by  such 
purchaser  as  security  for  the  price;  that  de- 
fendant, without  plaintiCT s  knowledge,  went  to 
the  yard,  saw  the  lumber  thus  sold  set  apart,  and 
purchased  it  from  such  purchaser.  Beld,  that 
he  took  it  sublect  to  plaintiff's  lien  for  the  price. 
— Perrine  t.  Barnard.  41  N.  B.  820,  142  Ind. 
44& 


Fob  Cases  fboh  Otheb  States* 

See  43  Cent.  Diq.  Sales,  H  861-864,  871. 
See,  also,  85  Cyc.  p.  486. 

S308.  Frioritlaa. 

Between  vendors'  lieus  and  chattel  mortgages, 
see  Cbattei.  Moetoages,  8  140. 

For  Cases  fboh  Otheb  States, 
See  43  Cent.  Dig.  Sales,  |  873. 
See,  also,  35  Cyc.  p.  489. 

S  313.  Waiver,  loss,  or  Matihrnrgo. 
[k]    (Svp.  189S) 

A  constractive  delivery  of  property  sold  by 
setting  the  same  apart  for  the  purchaser, 
though  sufficient  to  vest  title  in  the  purchaser, 
is  not  effective  to  divest  the  aener  of  his  lien 
for  the  price  or  of  the  right  to  refuse  to  deliver 
the  same  without  payment,  if  ,the  sale  is  not 
one  on  credit.— Perrine  t.  Barnard,  41  N.  E 
820,  142  Ind.  448. 

[bi  (8np.  iroe) 

A  vendor  of  personalty  hss  no 'lien  for 
the  unpaid  purchase  money  after  parting  with 
possession,  bat  must  look  to  the  personal  re- 
sponsibility of  the  vendee.— Slack  v.  Collins, 
14.)  Ind.  569,  42  N.  ^  910. 

For  Cases  from  Otheb  States, 

See  43  Cent.  Dig.  Sales,  §§  870,  872,  878- 
884. 

See,  also,  35  Cyc  pp.  480-^1. 

{315.  Enforeement. 

[a]  (Sap.  1862) 
A  debtor  agreed  to  give  his  creditor  a  lien 
on  personal  property  sold  by  the  latter  to  him, 
and  set  it  apart  for  that  purpose,  and  gave 
him  power  to  sell  the  property  upon  ttie  uon- 
payment  of  the  debt.  The  pnrchase  money  not 
being  paid,  the  creditor  proceeded  to  sell  the 
property  at  public  sale,  but  the  debtor  purpose- 
ly kept  the  property  concealed  and  locked  up 
from  view.  Held,  that  the  sale  was  not  ren- 
dered void  by  the  property  being  kept  from 
view,  aud  also  that  the  debtor  could  not  com- 
plain of  the  inadequacy  of  the  price  caused  by 
such  concealment.— Huff  v.  Earl,  3  Ind.  300. 

A  debtor  agreed  to  give  his  creditor  a  lien 
on  personal  property  sold  by  the  latter  to  him, 
and  set  it  apart  for  the  purpose  of  vestiog  in 
him  possession,  and  gave  him  power  to  sell  the 
property  on  the  nonpayment  of  the  debt.  The 
purchase  money  not  being-  paid,  the  creditor 
proceeded  to  sell  the  property  at  public  sale, 
according  to  the  agreement,  but  the  debtor  pur- 
posely kept  the  property  concealed  and  locked 
from  view.  Held,  that  the  sale  was  not  ren- 
dered void  by  the  property  being  thus  kept  out 
of  view,  but  the  lien  could  be  enforced  by  re- 
plevin.—Id. 

Fob  Cases  pbou  Other  States, 

See  43  Cent.  Dig.  Sales,  H  885-8881. 
See.  also,  35  Cyc.  p.  492. 
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<0  RECOVERY  OF  GOODS  DELIVEKED 
OB  PROCEEDS  THERBOr, 

<*oiidltioiial  sales,  see  pout,  f  479. 

KnforcemeDt  of  lien,  see  ante,  |  315. 

ICeturn  of  xoods  by  buyer  as  coadition  prece- 
dent to  reM-ixKtoD  of  contract,  see  ante,  1  124. 

Iteturo  of  goods  by  buyer  on  breach  of  war- 
ranty, see  ante,  1  287. 

Rights  of  seller  as  to  third  persons,  see  ante, 
1229. 

I  316.  Bight  to  Malalm  (oodi  Im  ceMraL 

[a]  (B«p.  1883) 
Where  Roods  are  purchased  by  means  of 
fraudulent  repreRentationB  or  concealment  by 
the  buyer,  and  they  are  delivered  to  him  by  the 
Keller,  the  latter  may  reclaim  them  from  him.— 
Bmwer  v.  Goodyer,  88  Ind.  672;  (1891)  Levi  v. 
KramiDer,  2  Ind.  App.  694,  28  N.  E.  1028; 
<WX>)  Waterbury  T.  MtUer,  13  Ind.  App.  197, 
41  N.  B.  :J83. 

Cbl    (App.  1891) 

Tlie  vendor  of  pemonal  property,  obtained 
from  bim  by  the  fraud  of  the  purchaser,  may 
brins  replevin  for  it  aftainst  the  frandulent  pnr- 
chaser,  unless  the  rights  of  innocent  persons 
have  intervened.— Tennessee  Coal,  Iron  ft  R.  Co. 
T.  Sargent.  28  N.  B.  21^  2  Ind.  App.  45a 

Fob  Cases  from  Other  States, 

Sre  4»  Cent.  Dig.  Sales,  SI  800-805. 
See,  also.  30  Cyc.  p.  G06;  note,  1  U  R.  A. 
(N.  S.)  474. 

1319.  OoadltloBS  pmeed«Bt  to  Mtloa. 

[a]  (Snp.1887) 

A.  executed  to  B.  &  Co.  a  note  for  $488.56. 
G.  became  the  owner  of  this  note.  A.  subne- 
quently  became  the  owner  of  a  note  executed 
by  D.  for  $.'(47.  and  offered  it  tor  sale  for  $500. 
C.  proposed  to  buy  it,  and  A.  HRreed  to  sell  it. 
fpon  the  acceptance  of  Cb  offer,  A.  produced 
the  note,  and  C.  placed  on  the  table  before  A.  the 
$'t88.!!>0  note,  and  $11.44  in  money,  and  carried 
away  the  $347  note.  A.  protested  against  ac- 
cepting the  note,  but,  after  C.  left,  took  up  the 
note  and  moaey  for  safe-keeping.  Held,  that  A. 
could  maintain  an  action  for  the  $547  note  with- 
out tendering  in  court  the  note  and  money 
placed  on  the  table  by  C,  and  that  the  $11.44 
could  not  be  treated  as  a  payment  of  part  of 
the  price  of  the  note.— Vancleave  t.  Beach,  110 
Ind.  2G&,  M  N.  &  22& 

[b]  (App.  18») 

If  goods  are  obtained  by  fraud  by  a  buyer 
from  a  seller,  the  latter  may  rescind  the  sale, 
and  replevy  the  same  from  the  buyer,  or  one  in 
poRseRsion  as  trustee  for  him,  without  demand 
before  besinning  action.- West  v.  Graff,  55  N. 
E.  SCO,  23  Ind.  App.  410i 

[c]  (Sap.  mi) 

A  seller  of  chattels,  where  the  sale  was 
induced  by  fraud  of  the  buyer,  cannot  maintain 
an  action  to  reclaim  such  chattels  without  first 
imying  or  tendering  the  amount  he  has  receiv- 


ed on  account  of  the  sale.— Adam,  Meldnun  ft 
Anderson  Co.  t.  Stewart,  ftl  N.  JEL  1O02,  ISI 
Ind.  678^  S7  Am.  Sl  R^  240. 

Fob  Cases  froic  Other  States, 

See  43  Cent.  Dig.  Sales,  U  890-991. 
See,  also,  35  Cyc  p.  513. 

1323.  PlcadlAC 

Ul  (App.lSM) 
In  replevin  by  the  seller  of  goods,  after 
notes  givm  ia  payment  therefor,  and  secured  by 
mortgage  thereon,  have  become  overdue,  de- 
fendant, as  a  defense,  under  the  general  denial, 
may  show  payment  in  part,  and  damages  from 
breach  of  warranty.— C.  Aultman  &  Co.  v.  For- 
gey,  10  Ind.  App.  397,  36  N.  E.  939i 

Fob  Cases  fbom  Otiieb  States, 
See  43  Cent.  Dia.  Sales,  f  901 
See,  also,  33  Cyc.  p.  51& 

II3S5.  TrUL 

FuB  Cases  fbou  OrnGR  States, 

See  43  Cent.  Dig.  Sales,  §§  907-9ia 
See,  also,  35  Cyc.  p.  518. 

g3X8.  —  lutrnotlons. 
[a]    (Sop.  1885) 

In  an  action  by  a  seller  to  reeorer  goods, 
on  the  ground  of  fraud  of  the  buyer  and  non- 
payment of  the  price,  instructions  considered, 
and  held  that  the  instruction  refused  was  sub* 
stantially  covered  by  an  instruction  given.— 
Curme,  Dunn  ft  CV>.  t.  Kauh,  100  Ind.  247. 

Fob  Cases  fbom  Otubb  States, 
See  43  CEriT.  Dio.  Sales,  f  909. 
See,  also,  85  <^c  p.  61& 

{  329.      -  Verdlat  and  fladiaca. 

[a]  (App.l8S0) 
In  replevin  to  recover  goods  alleged  to  bave 
been  purchased  under  fraudulent  representa- 
tions, findings  that  defendant  knew  he  was  in- 
solvent when  purchasing  the  goods,  and  that  he 
did  not  disclose  his  Insolvency,  and  did  not  in- 
tend to  pay,  but  intended  to  defraud  the  plain- 
tiff, are  sufficient  to  support  a  Judgment  fur 
plaintiff,  without  proof  of  any  actual  representa- 
tion calculated  to  lead  {daintiff  to  believe  bim 
solvent— Goodman  t.  Sampiiner,  64  N.  El  833, 
23  Ind.  App.  72. 

Fob  Cases  fbou  Otueb  States. 
See  43  Cent.  Dig.  Sales,  { 
See,  also,  35  Cyc  p.  518. 

S  330.  JTudcBBant  wad  eseovtloB. 

[R]     (Snp.  ISS9> 

In  a  suit  to  recover  back  articles  delivered 
at  an  agreed  price,  as  the- consideration  of  a 
contract  rescinded  for  the  defendant's  fraud, 
the  defendant  is  bound  by  the  price  agreed  up- 
on, in  the  absence  of  fraud  or  ^artanty  on  the 
part  of  the  plalntllE.— Herbert  t.  Stanford,  12 
Ind.  503. 
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[b]  (8np.  ISM) 
In  replevin,  an  answer  alleging  parchase 
of  the  property,  paTznent-  bj  installments,  and 
overpayment  is  good,  bot  no  recovery  can  be 
had  for  the  overpayment— Baldwin  T.  Bnxiows, 
95  Ind.  81. 

Fob  Cases  fbom  Otiieb  States. 

See  43  Cent.  Dio.  Sales,  S9  911,  012. 
See,  also,  85  Gye.  p.  519. 

(D)  RBSALB. 

Am  basia  of  action  for  breach  of  contract;  see 

post,  I  871. 
Ebforcemmt  of  Ueo,  eee  ante,  {  S15. 
On  abandonment  of  goods  by  buyer,  see  ante, 

198. 

Resale  by  bnyer  to  seller,  see  ante,  |  218. 

1332.  Risbt  to  veselL 

[a]  (Sup.  1SS7) 

Where  a  vendor  agrees  to  deliver  goods  at 
a  certain  place  between  the  Ist  and  15th,  and 
the  vendee  fails  to  give  notice,  as  such  a  con- 
tract  woold  imply  he  must,  on  which  day  he 
would  be  ready  to  receive  them,  or  if  the  vendee 
in  effect  notifies  the  vendor  that  he  cannot  re- 
ceive them  till  after  the  15th,  the  vendor  may 
sell  and  recover  of  the  vendee  any  loss  by  such 
sale.— Johnson  t.  Powell,  9  Ind.  566. 

Fob  Cases  fbou  Otheb  States, 

Sec  43  Cent.  Diq.  Sales,  §$  914r-917. 
See,  also.  35  Cy&  pp.  519,  520. 

1 338.  Motlee. 

M  (App.l89e> 
Where  a  purchaser  refuses  to  comply  with 
his  contract,  stipulating  for  the  delivery  to  him 
of  certain  personalty,  the  seller  may  retain  the 
property  for  his  benefit  and  subject  to  his  or- 
der and  sue  for  the  entire  purchase  price,  or  be 
may  sell  the  property  and  recover  from  the 
purchaser  the  difference  between  the  contract 
price  and  the  price  of  sale ;  but,  if  be  chooses 
to  pursue  the  latter  course,  he  must  manifest  his 
election  to  do  so  by  a  preliminary  notice  that 
be  intends  to  sell  and  bold  the  purchaser  for  the 
loe8.~RidgIey  t.  Mooney,  45  N.  E.  348,  16  Ind. 
App.  S62. 

[b]  (App.  1898) 

A  seller,  who  retakes  goods  delivered  to 
buyer,  and  for  which  he  refuses  to  pay,  in  order 
to  recover  the  difference  between  the  contract 
price  and  what  he  may  secure  from  a  resale, 
must  give  the  buyer  notice  of  the  proposed  sale 
of  the  recovered  goods.— Dill  v.  Mumford,  49  N. 
E.  861,  19  Ind.  App.  609. 

Fob  Cases  fbou  Otheb  States, 
See  43  Cent.  Dig.  Sales.  8  919. 
See,  also,  35  Cyc.  p.  522. 


S  340 

'  §  330.  BeooT«ZT  of  4K«m«e  is  prtee  or 
betwMH  pries  mmd  mnrket  Tslmo* 

[a]    (8ap.  1857) 

Where  the  seller  has  resold  the  goods  on 
refusal  of  the  buyer  to  receive  them,  the  lat- 
ter is  liable  for  the  loss  sustained  on  the  re- 
sale.—Johnson  T.  Powell,  9  Ind.  566. 

Fob  Cases  fboh  Oieeb  States, 

See  43  Cent.  Dig.  Sales,  IS  924,  920. 
See,  also,  35  Cyc  p.  520. 

(E)  ACTIONS  FOR  PRICE  OR  VALUE. 

Action  by  principal  against  buyer  from  factor, 

see  Factobs,  9  66. 
After  retaking  goods   sold  conditionally,  see 

post,  S  479. 
As  waiver  of  rights  under  conditional  sale,  see 

post,  t  477. 

Claim  for  cooversioa  by  bailee  as  set-off  in  ac- 
tion by  bailee  for  goods  sold  and  delivered, 
see  Set-Off  and  Countebclaiu,  S  36. 

Grounds  for  new  trial,  see  Mxw  Tbial,  li  90, 
102. 

On  sale  of  intoxicating  liquors,  aee  Ihtoxioat- 

INQ   LiQVOBS,  §  329. 

Unliquidated  damages  caused  by  nonperform- 
ance of  contract  as  set-off  in  action  for  goods 
sold,  aee  Set-Off  and  Oountebcladc,  {  35. 

§  340.  IfatiuFe  and  form. 

[a]  (Smp.  1S41) 
In  assumpsit  for  goods  sold,  etc.,  the  gen- 
eral issue  was  pleaded.  The  facts  were  that  the 
plaintiff,  being  the  owner  of  2,000  gunny  bags, 
instructed  a  warehouseman,  in  whose  possession 
they  were,  to  deliver  them  to  the  defendant,  if 
be  called  for  them,  but,  if  they  were  not  so  call- 
ed for,  to  sell  them.  The  defendant  called,  and 
received  the  bags,  paying  the  warehouseman  his 
charges,  etc.  At  the  time  of  this  transaction 
there  was  a  contract  between  the  plaintiff  and 
the  defendant  for  a  quantity  of  corn,  to  be  de- 
livered by  the  latter  to  the  former  in  bags, 
which  com  was  not  delivered.  Held,  that  these 
facts  did  not  sustain  the  suit— Cruikshank  r. 
Henry.  6  Blackt  19. 

[bi  (Sop. 

When  a  sale  is  for  cash,  and  bonds  which 
are  void  or  are  proved  to  be  Toid,  are  given  in 
payment,  the  creditor  may  afterwards  sue  upon 
the  original  cause  of  action.— School  Town  of 
Monticello  v.  Grant,  104  Ind.  168, 1  N.  m.  302. 

[c}    (App.  1893) 

Where  a  forged  note  is  assigned,  and 
is  taken  by  plaintiff  in  part  pajrment  for  prop- 
erty, plaintiff  may  disregard  the  assignment, 
and  sae  for  the  value  of  the  propvty. — Baldwin 
V.  Tbrelkeld,  8  Ind.  App.  312;  34  N.  Bl  851, 
35  X.  G.  841. 

[d]     <App.  1S97) 

The  seller  is  entitled  to  recover  the  pur- 
chase price,  with  Interest,  where  no  cash  was 
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paid  on  the  deliverj  of  the  machiae  sold,  and  the 
purchaser  refused  to  execate  ootes  for  the  de- 
ferred imymeots  when  reqaired,  bb  provided  in 
the  contract.— Bait  v.  Keystone  iUg.  Co^  48  N. 
B.  882;  19  iDd.  App.  556. 

[e]  (Apv.1898) 
Where  the  sellera  delivered  K  car  of  wheat 
to  the  usual  railway  carrier  according  to  con- 
tract, caused  it  to  be  billed  to  the  buyer's  or^ 
da,  aod  sent  the  UIl  of  lading  to  the  buyer, 
who  received  it,  thus  fully  completing  a  per- 
formance of  the  contract  of  sale,  on  a  rejection 
of  the  wheat  by  tlie  buyer  the  seUers  bad  the 
right  to  treat  the  wheat  as  the  property  of  the 
buyer  and  to  maintain  an  action  against  him 
for  the  contract  price  or  to  retake  possession 
and  resell  and  bring  their  action  to  recover 
their  resulting  loss  the  diflference  between  the 
contract  price  and  the  price  received  by  them 
on  the  teaale.— Dill  t.  Mumfoid,  49  N.  B.  861, 
19  Ind.  App.  609. 

[n     (App.  IMS) 

It  is  not  error  to  refuse  to  instruct  that  a 
recovery  of  the  amount  due  under  a  written 
contract  for  goods  delivered  cannot  be  had  in 
the  common-law  action  of  lodebltatua  assump- 
sit.—Peden  T.  Scott.  78  N.  E.  1099,  85  Ind. 
App.  370. 

[si     (App.  IMS) 

Where  goods  are  sold  and  delivered  under 
a  valid  written  contract  fixing  the  price,  quan- 
tity, time,  and  manner  of  delivery,  the  seller 
cannot  recover  the  price  In  an  action  on  an 
open  account,  bat  can  only  recover  in  an  ac- 
tion based  on  the  written  contract.— Over  v. 
Byram  Foundry  Co..  77  N.  E.  302,  37  Ind.  App. 
452,  117  Am.  8t  Rep.  327. 

Fob  Cases  pbom  Otheb  States, 

See  43  Cent.  Via.  Sales,  (S  927-012. 
See.  also,  35  Cyc.  pp.  534,  535. 

{  341.  Blcht  of  aetlom. 

Fob  Casks  fbou  Otheb  States, 

See  43  Cent.  Dig.  Sales,  §|  943-95S. 
See,  also.  85  Cyc.  pp.  626-^ 

S8  343,  344.  —  Prloe  m  walma, 

[a]  (Sup.  1828) 

To  an  action  of  debt  on  a  writing  obliga- 
tory for  the  payment  of  money,  the  defendant 
pleaded  that  the  obligation  had  been  given  for 
a  pair  of  mill  stones,  fraudulently  represented 
to  be  good.  Beld,  that  if,  in  addition  to  the 
fraudulent  representations,  the  defendant  proved 
that  the  article  was  of  no  value,  or  that  it  had 
been  returned,  or  tendered,  within  a  reasonable 
time,  he  defeats  the  action;  but  if  it  appear 
that  the  article  Is  of  some  value,  and  has  not 
been  returned  or  tendered,  the  plaintiff  recovers 
the  value.— Wynn  v.  Hiday,  2  Blackf.  123. 

[b]  (Sap.  1828) 

Where  goods  were  sold  and  delivered  under 
a  special  contract,  the  seller  could  not  prove  a 
part  performance  and  recover  in  indebitatus  as- 


sumpsit for  the  part  performed.— Hoagland  r. 
Moore,  2  Bla(At  167. 

le]  (S>p.U64) 
Where  the  buyer  of  goods  Is  entitled  to 
avoid  the  sale  for  breach  of  tiw  contract  hy 
tba  sriler,  hut  does  not  return  or  offer  to  re- 
turn the  same  within  a  reasonable  time,  lie  is 
liable  for  their  value.— Blsdiof  t.  Lucas.  6 
Ind.  26. 

[d]  (S»p.  1877) 

The  refusal  by  the  purdiaser  of  goods  at 
a  specified  price,  payable  in  his  notes,  to  give 
the  notes  agreed  for,  does  not  open  the  quea- 
tiou  of  price,  and  let  the  seller  in  to  prove  and 
recover  the  value  of  the  goods.  He  can  only 
sue  for  the  agreed  price.— Bicknell  T.  Buck, 
58  Ind.  854. 

[e]  (Av9.mi) 

Where  ttiere  has  been  a  violation  of 
warranty  in  material  furnished,  but  tbe  mate- 
rial is  retidned  and  used,  the  amount  of  recov- 
ery in  an  action  hy  the  seller  is  not  the 
actual  Talue  of  the  material  furnished,  but  the 
difference  between  the  value  of  the  material 
contracted  for,  independent  of  the  contract 
price,  and  the  value  of  the  property  received, 
deducted  from  the  contract  price.— Greene  v. 
Witte,  5  Ind.  App.  343.  32  N.  E.  214. 

[f]  (Sap.  1900) 

Where  the  seller  of  a  threshing  machine 
agreed  that,  if  it  did  not  do  good  work,  he 
would  take  It  back,  and  it  foiled  to  work  satis- 
factorily, the  seller  could  not  maintain  an  ac- 
tion for  the  price.— Marion  Mfg.  Co.  v.  Harding. 
53  N.  E.  194,  156  Ind.  04& 

[g]  (S«p.UOS) 

Where  goods  sold  are  recdved  and  are  of 
any  value.  In  the  absence  of  a  return  or  tender, 
the  seller  may  recover  the  amount  of  the  value, 
even  if  the  goods  were  not  of  the  value  repre- 
sented.—Price  V.  Huddleston,  167  Ind.  636^  79 
N.  E.  496. 

For  Cases  trou  Otheb  States. 

See  43  Cert.  Dig.  Sales,  H  947-9G5. 
See,  also.  85  Cyc.  p.  526. 

S  345.  OonUtloas  pveeedeat. 

M  {B«p.l8«> 

A  person  who  buys  a  horse  which  has  been 
stolen,  and  afterwards  sells  him  in  good  faith, 
and  without  any  knowledge  of  the  theft,  is  lia- 
ble to  the  owner  for  its  value,  and  no  demand 
need  be  made  before  the  commencement  of  an 
action.— Robinson  v.  Skipworth,  23  Ind.  31L 

[b]  (Sop.  1881) 

A  demand  of  payment  Is  not  an  essential 
prerequisite  to  an  action  for  the  price  of  goods 
sold  on  defendant's  order  to  be  i>aid  for  on  de- 
livery.—Rend  T.  Boord,  75  Ind.  307. 

[c]  (App.  ISM) 

Judgment  for  the  price  of  an  nrtlfde  at- 
dered  made  cannot  be  rendered  on  a  special 
verdict  showing  notice  to  defendant  that  the 
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article  was  ready  for  her,  and  her  repu^iatioo 
of  the  contract,  bat  no  tender  of  delivery  by 
iriaiotiff  at  the  proper  place.— Shlpps  r.  Atkio- 
•on,  8  Ind.  App.  SOS,  36  N.  E.  875. 

A  repadlatioi]  of  the  contract  of  sale  by 
the  purchaser  relieves  the  seller  from  further 
compIiaDce  with  the  contract  on  his  part  so  far 
as  to  enable  him  to  maintain  ao  action  for  dam- 
ages for  the  breach  of  the  contract,  but,  in  or- 
der to  sustain  an  action  for  the  contract  price 
as  on  an  executed  contract,  he  most  on  his  part 
comply  entirely  with  the  contract^Id. 

m  (App.  isos) 
Before  the  seller  can  recover  the  contract 
price,  he  muat  deliver  the  article  sold,  or  must 
have  done  such  things  as  vests  title  thereto  in 
(he  buyer— Gaar,  Scott  &  Co.  v.  Fleshman,  38 
Ind.  App.  490,  77  N.  E.  744,  78  N.  E.  848. 

[«]    (App.  1908) 

Under  an  agreement  by  defendants,  in  con- 
nection with  a  contract  to  sell  goods  for  plain- 
tiff on  commission,  that,  if  any  goods  ordered 
of  plaintiff  should  remain  nnsold  at  a  certain 
time,  defendants  would  buy  and  pay  for  them 
at  certain  prices  one  year  after  that  time,  if 
requested,  plaintiff  could  not  recover  the  price 
of  the  unsold  goods,  in  the  absence  of  a  showing 
that  defendants  had  been  requested  to  purchase 
them.— HoUowell  v.  Smith  Agricultural  Cheoh 
ical  Co.,  41  Ind.  App.  361,  S3  N.  E.  772. 

Fob  Cases  fboh  Other  States, 

See  43  Cent.  Dig.  Sales,  GS  956-961;  11 

Cent.  Dig.  Contracts,  |  1217. 
See,  also,  35  Cyc.  pp.  mU-633. 

f346.  Defenses. 

Foe  Cases  pbou  Otbeb  States, 

See  43  Cent.  Diq.  Sales,  g§  962-OSa 
See,  also,  35  Cyc.  pp.  537-548;  note,  SO 
Am.  Bep.  617. 

|S47.  ^—  Xm  general. 

In  action  against  ondisclosed  prindpal,  see 
Fbihcipai.  and  Agent,  |  145. 

[a]  (Snp.  1839) 

Where  there  has  been  fraud  on  the  part 
of  the  vendor,  in  the  sale  of  goods,  an  offer  by 
tbe  vendee  to  return  them  in  a  reasonable  time 
constitutes  a  good  defense  against  an  action  for 
their  price.— Howard  t.  Cadwalader,  5  Blackf. 
225. 

[b]  (S«p.  isao) 

In  an  action  on  a  note  for  the  price  of 
merchandise,  where  the  answer  alleges  that 
defendant  was  tndnced  to  execute  it  by  ftand, 
and  that  the  consideration  received  by  him  was 
without  value,  an  averment  of  an  offer  to  re- 
scind the  contract  Is  not  necessary.— Citizens' 
Bank  v.  Leonhart,  126  Ind.  206,  26  N.  B.  1009. 

[C]    (App.  1898) 

The  fact  that  the  seller  faa^  charged  an  ex- 
orbitant price,  and  more  than  the  goods  could 
have  been  purchased  for  elsewhere,  which  the 


buyer  did  not  discover  nntll  after  he  had  given 
a  note  for  the  price,  was  no  defense  to  an  ac> 
tion  on  the  note,  in  the  absence  of  frand.— 
Hodges  T.  Tmaz.  49  N.  E.  1079,  19  Ind.  App. 
651. 

td]    (App.  1909) 

Where  a  buyer  had  been  indnccd  to  make 
a  purchase  by  fraud  he  may  retain  the  proper- 
ty, and  when  sued  for  the  price  plead  fraud  as 
a  defense,  and,  if  the  damages  sustained  are 
equal  to  or  greater  than  tbe  price,  defeat  the 
action  entirely,  or  he  may  rescind,  in  which 
case  he  muat  show  either  a  return  or  offer  to 
return  the  property,  or  that  it  is  of  no  value.— 
Walsdiner-Stewart  Music  Co.  t.  Hubbard,  89 
N.  E.  794. 

Fob  Cases  fboh  Other  States, 

See  43  (Tent.  Dia.  Sales,  S{  962-072;  11 

Cent.  Dio.  Contracts,  $  1196b 
See,  also,  35  Cyc  p.  637. 

i  348.  —  Set-off  and  eouitterelaliB. 

For  breach  of  warranty,  see  post,  g  428. 

Right  of  purchaser  to  set  off  demand  against 
his  agent  for  money  misappropriated  by  the 
latter  and  received  by  the  seller,  see  Pbinoi- 

PAL  AND  AOENT,  t  186. 

[a]  (Snp.  1^) 
In  an  action  on  a  promissory  note  for 
goods  sold,  the  defendant  may  reduce  the  agreed 
price  of  the  articles  sold,  by  proving  what  the 
difference  was  at  the  time  of  delivery  between 
the  articles  as  they  actually  were  and  what 
they  ought  to  have  been  according  to  the  con- 
tract; but  the  damages  which  may  have  arisen 
from  the  defect  of  the  articles  must  be  recov- 
ered, if  they  are  recoverable  at  all,  by  a  sep- 
arate snit— Kelly  v.  C^se,  2  Ind.  231. 

[b]  (Snp.  18S1) 

In  an  action  to  recover  on  a  contract  to 
fnmish  certain  goods,  where  portions  only  of 
them  were  delivered,  defendant  may  reduce  the 
amount  to  be  recovered  by  showing  that  he  sus- 
tained special  damages  by  reason  of  the  non- 
performance by  plaintiff.— E^perly  v.  Bailey,  A 
Ind.  72. 

[c]  (Snp.  18S4) 

A  purchaser  of  property  may  set  np  fraud 
or  breach  of  warranty  as  a  defense  to  an  ac- 
tion against  him  for  the  pnrcliase  money.  If 
the  injury  sustained  is  equal  or  greater  than 
the  amount  of  the  purchase  money  nnpaid,  he 
may  defeat  the  action  entirely,  and  if  leas,  it 
will  go  in  reduction  of  plaintiff's  claim.— Love 
V.  Oldham,  22  Ind.  51. 

Under  the  Code  a  defendant  may  set  op 
fraud  or  breach  of  warranty  I7  way  of  eotuter- 
claim,  and  not  only  defeat  tbe  action,  but  re- 
cover against  the  plaintiff  any  damages  great- 
er tiian  tbe  plaintifTs  claim.— Id. 

[d]  (Snp.  1890) 

In  an  action  for  the  price  of  furniture  for 
a  hotel,  when  It  appears  that  plaintiff  con- 


Thls  ZMcost  is  eompiled  on  the  Key-NwBber  System.  Fov  explanation,       pace  ill. 


Digitized  by 


Google 


SALES, 


ttacted  to  deliver  it  set  up  In  the  rooms,  ready 
Cor  oBe  and  occupancy,  on  a  certain  date,  de- 
fendant may  recover,  00  counterclaim,  damages 
for  the  lou  of  the  use  of  the  rooms  from  the 
date  agreed  on  to  the  day  of  delivery.—Berkey 
&  Gay  Furnituife  Co.  v.  Hascallt  123  Ind.  iAXl, 
24  N.  E.  asu,  8  Ia  R.  a.  Go. 

[e]  (Snp.  Ig90) 
Plaintiff  contracted  to  furnish,  upon  de- 
fendant's orders,  1.000  pounds  of  Hercules 
powder,  to  be  paid  for  GO  daya  after  each  ship- 
ment. He  received  tvro  shipments,  the  bills  for 
which  became  due,  re8|)ectively,  September  31 
and  October  8,  1882.  Having  ordered  another 
shipment,  he  received,  on  N'ovember  l.'ith,  f>00 
pounds  of  commercial  instead  of  HtTciilPS 
powder,  which  he  returned  May  22.  188;t.  UcUl 
that,  in  an  action  to  recover  for  the  first  two 
shipments,  defendant  cannot  recoup  damages 
for  plaintiff's  failure  to  properly  fill  his  last 
order,  since  by  his  own  failure  to  pay  the  first 
two  bills  when  they  became  due  he  first  vio- 
lated the  contract.— Skehan  t.  Rummel,  124 
Ind.  347,  24  N.  E.  1080. 

in    (Anp.  1891) 

Where  a  bricli  manufacturer  agrees  to 
make  and  deliver  a  sntDcient  quantity  of  bride 
of  a  certain  size  and  quality,  for  the  erection 
of  a  certain  building,  the  purchaser  la  not 
bound  to  rescind  the  contract,  on  discovering 
that  tlie  bricks  do  not  cooform  to  the  specifica- 
tions, but  may  accept  them,  and,  when  sued 
for  the  price,  set  up  his  damages  in  a  cross- 
action.—BusIiman  v.  Taylor,  2  Ind.  App.  12, 
28  N.  E.  97,  50  Am.  St  Sep.  228. 

Fob  Cases  fbom  Otbeb  States, 

See  48  Ceht.  Dig.  Sales,  {|  973-986;  43 

Cent.  Did.  Set-Off.  8  101- 
See,  also,  35  Cyc  pp.  543-548. 

{349.  JrnrtsdietloB  «nd  Tenne. 

Jurisdiction  of  equity,  see  Equitt,  {  43. 

Fob  Cases  fbou  Other  States, 
See  43  Cent.  Diq.  Sales,  S  987. 
See,  also,  35  Cyc.  p.  54S. 

i  350.  Time  to  ave  and  llmltatiou. 

Accrual  of  right  of  action,  see  Limitation  of 
Actions,  {  46. 

[a]  (APV.1S91) 

Where  a  contract  provided  that  no  action 
for  breach  of  warranty  and  no  claim  for  re- 
coupment of  damages  should  be  made  after  the 
expiration  of  a  certain  year,  the  limitation  at- 
tempted to  be  established  applied  only  to  an 
action  or  cross-action,  and  not  to  a  defense  in 
bar  of  any  suit  for  the  purchase  money. — Ohio 
IMiresher  &  Engine  Go.  t.  Hensel,  30  N.  E. 
716,  9  Ind.  App.  328. 

[b]  (Ap».U90 

Where  a  city's  contract  for  the  purchase 
of  a  road  scraper  expressly  provides  for  pay- 
ment in  yearly  installments,  recovery  cannot  be 


had  iot  tbe  full  purchase  price  In  an  action 
brought  when  the  first  installment  only  is 
due.— Hunt  t.  Town  of  Markle,  12  Ind.  A^. 

335,  40  N.  B.  151. 

Fob  Cases  fbou  Otheb  States, 

See  43  Cent.  Dig.  .Sales,  if  988-902;  11 

Cent.  Dig.  Contracts,  f  1510. 
See,  also,  35  Cy&  p.  628;  note.  3  1^  B. 

A.  (N.  S.)  906. 

S3SI.  Parties. 

RrtngiDg  in  new  parties,  see  PAKTlEa,  |  S8. 
Right  of  action  against  purchaser's  agent,  see 

Pbiscipal  awd  Agent,  {  1^. 
Rifcht  of  selling  i^nt  to  bring  suit  in  his  own 

name,  see  Pbincipal  and  Agent,  {  1S3. 

[a]  (9«».  1878) 
In  an  action  on  the  common  counts  for 
goods  sold  and  delivered  and  materials  famish- 
ed, an  application  hy  defendant  to  make  a 
third  iierson  a  party  alleged  that  t^e  articles 
In  controverar  were  contracted  for  and  obtain- 
ed by  such  person  from  plaintiffs  on  his  own 
credit  and  account,  and  tiiat  he  waa  hound  in 
a  written  contract  to  furnish  such  material  for 
the  construction  of  a  house  for  defendant,  that 
defendant  has  paid  him  for  the  same,  and  that 
plaintifTs  seek  to  make  defendant  liable  for  the 
material,  etc.  Held,  that  snch  allegatioiM  con- 
stituted &  complete  defense  to  the  action,  with- 
out making  snch  third  person  a  par^.— Lomax 
v.  McKinney.  61  Ind.  374. 

Fob  Cases  fbou  0th kb  States, 

See  43  Cent.  Dig.  Sales,  H  993,  901 
See,  also,  35  Cyc.  p.  548. 

83SS.  Plaadlmc. 

Bill  of  particulars,  see  Pleading,  H  324,  327, 
32& 

Effect  of  demurrer  as  opening  record,  see 

PiXADING,  i  217. 
Filing  written  instrument  with  pleading,  see 

P1JU.DING,  I  308. 
Materialitj  of  Issues,  see  Fueading,  f  371. 
Motion  to  make  more  definite  and  certain,  see 

Pleading,  %  367. 
Motion  to  strike  out  pleadings,  see  Plbadisg, 

8  352. 

Waiver  of  objections,  see  Pleading,  |  41^ 

Fob  Gases  fbom  Otheb  States. 

See  43  Cert.  Dig.  Sales,  §8  995-1048. 
See,  also,  35  Cyc.  pp.  549-562. 

1 353.  —  D«fllava11oB,  eoH^almt.  mr  pe- 

titlOB. 

Antidpating  defenses,  tee  Pleading,  |  67. 
Statement  of  cause  of  action  in  general,  see 

Pleading,  I  48. 

[a]    (Sup.  1824) 

It  was  agreed  between  A.  and  B.  that  the 
former  should  furnish  the  latter  with  a  spec- 
ified quantity  of  various  enumerated  articles, 
and  that  the  latter  should  pay  the  former  $M0 
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for  tbem  at  a  future  time.  A.  sued  for  the 
moaey,  averring  the  delivery  of  the  kinds  of  ar- 
ticles agreed  for  to  the  value  of  |200  and  their 
receipt  by  B.  in  full  satisfaction  of  the  agree- 
ment; bat  the  particular  quantity  of  the  arti- 
cles furnished  was  not  stated.  Held,  that  the 
performance  of  the  precedent  condition  was 
averred  with  sufficient  certainty-— Richards  v. 
Carl,  1  Blaekf.  313. 

[b]    (Sup.  1835) 

If  a  declaration  for  goods  sold  and  deliv- 
ered allege  the  goods  to  have  been  sold  for  a 
stipulated  price,  and  then  state  a  promise  to 
pay  the  worth  of  the  goods,  alleging  them  to 
be  worth  tbe  sum  previously  stated,  it  is  bad 
on  special  demurrer.— Olst  t.  Cicot,  4  Blackf. 
126. 

[O]     (Sup.  1843) 

In  assumriBit  in  a  justice's  court,  the  dec- 
laration stated,  in  substance,  that  defendant 
bad  received  from  the  plaintiff  certain  bottles 
of  cough  drops,  at  a  certain  price,  to  be  sold 
for  him  or  returned,  and  that  payment  for 
such  as  had  been  sold,  and  a  return  of  the  resi- 
due, had  been  demanded  and  refused.  Held, 
that  the  declaration  was  sufficient.— Crosby  v. 
Tichenor.  6  Blackf.  418. 

td]  (8«p.  1864) 
The  complaint  in  an  action  to  recover  tbe 
price  of  a  machine,  sold  with  a  mirranty  un- 
der an  agreement  that  the  continued  use  of  tbe 
machine  by  the  vendee  should  be  regarded  as 
a  waiver  of  the  warranty,  need  not  allege  that 
tbe  machine  corresponded  with  the  warranty, 
if  it  avers  tbe  continued  use  of  It  1?  the  ven- 
dee.—Bragg  V.  Bamberger,  23  Ind.  108. 

[e]    (Sup.  1870) 

In  an  action  to  recover  the  price  of  goods 
sold,  if,  at  the  time  of  the  sale,  the  purchaser 
bad  been  duly  found  to  be  of  unsound  mind  by 
a  proper  proceeding  for  that  purpose,  this  fact 
is  matter  of  defehse,  and  it  does  not  devolve  on 
plaintiff  to  allege  the  contrary  in  anticipa- 
tion.—Wilder  V.  Weakley's  Estate.  34  Ind.  181. 

[t]  (Sap.  ISTl) 
A  complaint,  alleging  that  plaintiff  sold  and 
delivered  to  defendant  certain  wheat,  for  which 
he  agreed  to  pay  within  12c  a  bushel  of  tbe 
Cincinnati  market,  to  be  determined  by  tbe 
Cincinnati  papers,  at  any  time  which  plaintiff 
might  select  within  a  year  from  tbe  delivery  of 
the  wheat,  and  that  within  the  year  plaintiff 
notified  defendant  that  be  would  on  that  day 
set  the  price  of  the  wheat  as  per  the  Cincinnati 
papers  of  that  date,  and  that  wheat  was  worth 
in  Cincinnati,  on  that  day,  I2.T0  per  bushel, 
and  that  plaintiff  ttxed  the  price  on  that  day 
and  demanded  the  pajmient  therefor,  which  de- 
fendant refused,  sufficiently  states  a  cause  of 
action.— Jones  v.  Cook.  35  Ind.  175. 

[fq    (Sup.  1871) 

That  a  complaint  after  stating  a  cause  of 
action  for  goods  sold  and  delivered  at  the  re- 
quest of  and  on  account  of  the  defendant  pro- 


ceeds to  anticipate  and  avoid  tbe  defense  to 
the  action  does  not  render  it  bad.— Chicago,  C. 
&  L.  B.  Go.  v.  West,  37  Ind.  211. 

[si    (Sn».  1882) 
In  an  action  to  .tecover  the  purchase  price 
of  goods,  tbe  complaint  must  allege  that  tbe 
debt  is  unpaid.— Goodman  t,  Gordon,  87  Ind. 

120. 

[h]    (Snp.  1885) 

In  a  coutract  for  the  sale  of  a  windmill 
warranted  to  work  well,  a  stipulation  that  if, 
after  a  certain  time,  it  cannot  be  made  to  work 
well,  tbe  amount  paid  by  the  purchaser  shall  be 
refunded,  does  not  postpone  the  cash  payment, 
and  the  seller  need  not  aver  that  the  mill  work- 
ed Well  during  the  period  prescribed  for  testing 
it,  in  his  complaint  to  recover  such  payment— 
McClamrock  v.  mint,  101  Ind.  278. 

[1]  (Snp.  1890) 
In  an  action  for  services  rendered  or  goods 
fomisbed,  it  is  not  sufficient  to  state  by  way 
of  redtal  that  the  services  and  goods  were  of 
a  designated  value;  bat  it  mast  be  directly 
averred,  as  a  traversable  fact,  that  the  services 
were  rendered,  and  tiiat  the  goods  trere  fur- 
nished.—Brickey  T.  Irwin,  122  Ind.  61,  23  N. 
E.  694. 

m  (APP.  1892) 
In  an  action  to  recover  the  price  of  bar- 
rels delivered  and  accepted  under  an  execu- 
tory contract  of  sale  which  stipulated  that  they 
should  be  "first  class,"  plaintiff  needed  not  to 
allege  that  they  were  "first  class."- Neal  v. 
Shewalter,  5  Ind.  App.  147.  31  N.  E.  848. 

[k]    (App.  1897} 

A  complaint  for  goods  sold,  alleging  a  sale 
and  delivery  to  plaintiff's  agent,  without  al- 
leging that  the  sale  was  made  to  him  for  the 
defendant,  or  at  his  order  or  request,  or  on  de- 
fendant's credit,  is  bad  on  demurrer. — Fry  v. 
Colborn,  46  N.  E.  351.  IT  Ind.  App.  S6. 

[I]  (App.  189S) 
A  complaint  alleging  the  delivery  of  a  cer- 
tain quantity  of  wheat,  of  a  certain  market 
value,  by  plaintiff  to  defendants,  "and  that  in 
this  way,  and  for  said  wheat,  tbe  said  defend- 
ants became  indebted  to  the  plaintiff  in  said 
sum,"  etc.,  was  insufficient— Drudge  v.  Leiter, 
49  N.  E.  34,  18  Ind.  App.  894.  63  Am.  St 
Rep.  359. 

[m]    (App.  1899) 

A  bill  of  particulars  of  the  acconnt  sued 
on  need  not  be  filed  where  tbe  sale  was  in 
bulk  for  a  lump  sum,  without  inventory,  and 
where,  before  commencement  of  the  action,  the 
goods  were  resold  to  various  persons.- Tibbet 
V.  Zuri)uch,  52  N.  E.  815,  22  Ind.  App.  354. 

A  complaint  that  defendant  Is  Indebted  to 
plaintiff  in  a  stated  sum  for  a  stock  of  mer- 
chandise sold  for  a  certain  sum  whldi  defend- 
ant agreed  to  pay,  and  which  was  paid  wltii 
the  exception  of  such  stated  sum,  is  a  good 
complaint  on  quantum  meruit  for  goods  sold 
and  delivered. — Id, 
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[n]  (S«p.  19M) 
Where  plaintiff  alleged  that  he  agreed  to 
furniah  defendant  1,000  pounds  of  milk  every 
day  for  a  certain  period,  and  did  not  allege 
performance,  but  averred  that  he  did  deliver 
"an  average  of  1,000  pounds,"  etc.,  eicept  when 
prevented  hj  defendant,  the  complaint  was  in- 
sufficient, nuder  Bums'  Ann.  St.  1901,  |  373, 
providing  that  in  pleading  the  performance  of 
a  condition  precedent  in  a  contract  it  Bba]l  be 
safficlent  to  allege  generally  that  the  party  per- 
formed all  the  conditions  on  his  part— Monda- 
min  Meadowa  Dairy  Co.  t.  Brudl,  72  N.  £. 
643,  1«3  Ind.  642. 

[o]    (Ap».  msi 

The  complaint  for  the  price  of  books  or- 
dered by  defendant  of  plaintiff,  on  certain  terms, 
showing  that  the  title  remains  in  plaintiff  till 
after  payment,  that  defendant  refused  to  ac- 
cept them,  and  making  no  tender,  states  no 
cause  of  action.— Bonso  t.  Rose,  41  Ind.  App. 
308,  83  N.  B.  253. 

In  an  action  to  recover  for  books  sold,  the 
complaint  should  allege  the  acceptance  of  the 
order  for  the  books.— Id. 

[p]     (App.  1»8) 

A  complaint  in  an  action  for  lumber  sold 
which  alleges  that  plaintiff  sold  and  delivered 
to  defendant  11,269  feet  of  poplar  lumber  at 
$19  per  1.000,  and  that  he  delivered  oak  and 
other  lumber  at  a  specified  price,  and  that  de- 
fendant paid  $119  On  the  lumber  delivered 
shows  a  balance  due  on  the  poplar  lumber,  and 
is  sufficient  to  withstand  a  demurrer  notwith- 
standing the  uncertainty  of  the  averments  as 
to  the  amount  of  the  oak  and  other  lumber  de- 
livered.—Fletcher  V.  Southern,  41  Ind.  App. 
550.  M  N.  E.  526. 

Where  the  facts  alleged  in  a  complaint 
show  that  title  to  the  chattels  had  not  passed  to 
the  buyer  at  the  time  of  his  breach  of  contract  of 
sale,  the  complaint  is  fatally  defective  unless 
it  shows  the  market  value  of  the  chattels  wbeo 
the  default  was  made. — Id. 

A  complaint  in  an  action  for  lumber  sold, 
which  alleges  the  delivery  and  acceptance  of 
oak  lumber,  and  which  avers  that  poplar  lum- 
t>er  delivered  under  the  terms  of  the  contract 
amounted  to  11,269  feet,  and  that  defendant 
neglected  and  refused  to  measure  and  accept 
the  lumber,  when  considered  as  a  wtiole,  shows 
one  transaction  involving  the  sale  and  purchase 
of  both  the  oak  and  poplar  lumber,  and  shows 
that  the  contract  was  executed  bo  far  as  it  re- 
lated to  the  oak  lumber,  and  states  a  cause  of 
action  as  against  a  demurrer.— Id. 

[q]  (App.  lUO) 
A  complaint  by  the  seller  of  goods  for  the 
contract  price  is  fatally  detective,  where  it  fails 
to  allege  a  delivery. — Penn-American  Plate  Glass 
Co.  V.  Harshaw,  Fuller  ft  Goodwin  Co.,  90  N. 
E.  1047. 

A  complaint  alleged  that  plaintiff  and  de- 
fendant entered  into  a  contract  by  correspond- 


ence during  October,  November,  and  December, 
1905,  by  which  plaintiff  sold  and  delivered  to 
defendant  certain  arsenic  at  a  specihed  pric-^ 
per  pound ;  that  by  the  terms  of  the  agreement 
defendant  was  indebted  to  plaintiff  therefor  ia 
the  sum  of  $381.25,  which  was  wholly  doe  and 
unpaid.  Copies  of  the  correspondence  between 
the  parties  were  made  a  part  of  the  paragraph 
by  exhibit,  and  showed  a  proposal  by  plaintiff 
to  furnish  defendant  25  kegs  of  arsenic  at  $^.2.~> 
per  hundred,  net  30,  1  per  cent.  10,  and  that 
defendant  accepted  the  proposal.  Held,  that 
such  count  sufficiently  alleged  the  terms  of 
the  contract  and  its  performance,  and  was  not 
objectiotiable  for  failure  to  charge  that  the  let- 
ters were  inclosed  In  an  envelope  directed, 
stamped,  and  mailed  to.  and  received  by,  the 
parties  for  whom  tbey  were  intended.— Id. 

[r]  (App.  1910) 
A  complaint  for  the  price  of  coal  alleging 
a  sale  and  delivery  of  coal,  and  that  a  certain 
sum  as  the  purchase  price  is  due  and  unpaid, 
is  sufficient  to  withstand  a  demurrer  for  want 
of  facts.— Niagara  Oil  Co.  t.  McBee,  91  N.  £. 
250. 

Fob  Cases  from  OrnEB  States, 

See  43  Cent.  Dig.  Sales.  H  995-1004. 
See,  also,  as  Cyc  pp.  540,  550. 

{364.  —  PIm  or  ua«m>,  ud  nts*- 
qaoBt  pleadlBca. 

Admissions,  see  Pleadino,  {  127. 
Cross-complaint,  see  Pleading,  {  14S. 
Matter  In  abatement,  see  Pleadi:^g,  {  111. 
Partial  defenses,  see  Pt.EADiKO.  |  80. 
Plea  or  answer  to  part  of  cause  of  action,  see 

Pleading,  (  88. 
Set-off  or  counterclaim,  see  Pleading,  {  146. 

[a]  (.Sup.  1820) 

In  an  action  of  debt  on  a  specialty  for  the 
payment  of  a  certain  sum,  a  special  plea  that 
the  steam  engine  for  which  the  writing  was 
given  "proved  to  be  altogether  defective  and 
unfit"  for  the  purposes  or  uses  for  which  it 
was  intended,  and  was  altogether  unsound  and 
defective  at  the  time  of  purchase,  was  t>ad  on 
general  demurrer,  although  the  Statute  of  181S. 
regulating  proceedings  at  law  and  in  equitj', 
authorized  defendant  to  go  into  and  impeach 
the  consideration  or  any  part  thereof  of  a 
specialty  on  which  suit  may  be  instituted.— 
Fellows  T.  Stevens,  1  Blackf.  506. 

[b]  (Sap.  1834) 

In  assumpsit  for  goods  sold  and  delivered, 
a  plea  that  defendant  made  payment  in  goods 
and  money  is  not  good  as  a  plea  of  accord  and 
satisfaction,  because  not  stating  that  plaintiff 
accepted  the  goods  in  satisfaction,  nor  as  a 
plea  of  payment,  nor  as  a  plea  of  set-off  nnder 
the  statute,  which  requires  sodi  pleas  to  be  a 
good  plea  of  payment— Sinard  t,  Patterson,  3 
lllaokf.  353. 
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[e]  (Sap.  1834) 
To  an  action  on  a  promissory  note  the  de- 
fendant pleaded  in  bar,  as  to  part  of  the  amoont, 
that  the  consideration  of  that  part  was  goods 
sold  and  delivered,  which  were  damaged  and 
of  little  or  no  value,  but  averred  no  fraud  nor 
warranty.  Weld,  that  the  plea  was  insufficient. 
— PhUlipe  T.  Bradbury.  3  Blackf.  3SS. 

[d]  (§np.  I83S) 

In  aBsumpait  for  goods  sold  and  delivered, 
a  general  plea  of  fraud  is  good,  even  on  special 
demurrer.— Elliott  t.  Coggsball,  4  Blackf.  238, 
29  Am.  Dec.  366. 

[e]  (Sup.  1S42) 

In  assumpsit  against  the  president  and 
trustees  of  the  town  of  Connersville,  the  Srst 
count  relied  upon  a  promissory  note  alleged  to 
have  been  given  for  the  price  of  a  fire  engine. 
The  others  were  for  the  price  of  a  fire  engine 
sold  and  delivered.  Held,  that  a  plea  that  the 
eni^ne  was  wholly  useless  and  of  no  value 
whatever,  wherefore  the  consideration  bad  fail- 
ed, was  bad.— Town  of  Connersville  t.  Wad- 
Uigh,  6  Blackf.  297. 

[I]  (Sup.  1848) 
In  assumpsit  on  a  promissory  note,  the 
plea  was,  that  the  note  was  given  for  a  certain 
newspaper  and  printing  establishment,  which, 
the  plaintiff,  at  the  time  the  note  was  given, 
sold  to  the  defendant  for  $o  in  band  and  for 
$2,000,  for  which  last-named  sum  the  said 
note  and  others  were  given,  and  that  the  plain- 
tiff bad  not  at  the  date  of  the  note,  nor  bad 
be  then,  any  title  to  said  property,  wherefore 
the  consideration  of  the  note  has  wholly  failed. 
Held,  that  the  plea  was  bad.— Conard  v.  Dow- 
Ung.  8  Blackf.  S8. 

[g]  (Sap.  1S52) 
In  debt  upon  a  promissory  note,  the  de- 
fendants pleaded  that  the  plaintiff  bad  previ- 
ously purchased  a  printing  office  and  fixtures 
of  W.  &  B.  at  a  speciGed  price,  and  had  given 
them  a  mortgage  for  the  purchase  money ;  that 
on  the  same  day  the  plaintiff  sold  the  printing 
office,  etc.,  to  the  defendants  for  $70,  and  took 
their  note  therefor  (the  note  now  sued  on) ; 
and  that  the  defendants  were  to  have  the  privi- 
lege of  purchasing  the  claim  of  W.  &  B.  upon 
such  terms  aa  they  could,  and  if  they  succeeded 
in  purchasing  so  as  to  release  the  plaintiff  from 
any  liability  to  W.  &  B.  the  defendants  were  to 
have  the  ownership  of  tbe  property  upon  pay- 
ing the  plaintiff  tbe  amount  specified  in  tbe 
note,  but,  if  they  did  not  purchase,  they  were 
to  pay  said  sum  of  $70  for  the  use  of  the  prop- 
erty a  year,  during  which  time  the  plaintiff 
agreed  to  assure  the  possession  of  it.  The  plea 
then  averred  that  the  defendants  did  purchase 
the  claim  of  W.  &  B.  and  procured  the  plain- 
tiEE's  release  from  all  claims  of  W.  &  B.  for 
the  purchase  money,  whereby  they  became  in- 
vested with  the  entire  property  in  tbe  printing 
office,  etc.,  and  so  tbe  consideration  of  said  note 
bad  failed.   Held,  that  the  averment  showed  no 


failure  of  consideration,  and  the  plea  was  bad. 
—Howell  T.  Lemon,  3  Ind.  492. 

[b]  (Sup.l85S) 
Where  It  waa  agreed  when  a  note  was  giv- 
en for  the  price  of  goods  that  all  errors  in  list- 
ing might  be  corrected  and  deducted  from  tbe 
amount  of  tbe  note,  a  plea  in  an  action  00  the 
note  tliat  there  were  errors  in  the  listing  which 
would  reduce  tbe  amount  of  the  note  constitut- 
ed a  counterclaim.- Poag  t.  La  Due,  7  Ind.  675. 

[1]  (Sap.  1856) 
Plaintiff  sued  defendant  on  a  promissory 
note.  Tbe  first  paragraph  of  the  answer  alleg- 
ed that  the  consideration  was  two  deeds  of  a 
patent  right  for  an  improvement  in  force 
pumps,  which  the  plaintiff  warranted  to  be  an 
improvement,  but  which  wap  wholly  worthless. 
The  second  set  forth  the  alleged  improvement 
and  the  plaintiffs  warranty,  and  averred  that 
it  was  not  new  and  useful,  and  that  the  pump 
would  perform  as  well  without  it  ee  with  it 
Tbe  third  alleged  that  tbe  plaintiff  falsely  and 
fraudulently  represented  that  tbe  pretended  in- 
vention was  an  improvement,  and  new  and  use- 
ful, when  it  was  neither,  but  wholly  worthless. 
The  fourth  averred  that  tbe  specifications  did 
not  describe  the  pump  in  use  so  that  It  might 
be  known  in  what  the  improvement  consisted. 
The  fifth  alleged  that  plaintiff  made  several 
warranties,  setting  them  forth,  but  the  pump 
failed  in  every  particular  warranted,  and  was 
wholly  useless.  Plaintiff  demurred  to  tbe  first 
four  paragraphs.  Issue  was  joined  on  the  fifth. 
Verdict  for  the  plaintiff.  Held,  that  the  sec- 
ond, third,  and  fourth  paragraphs  each  contain- 
ed facts  siillirient  to  bar  the  action.— McClure 
V.  Jeffrey,  8  Ind.  79. 

[]J  (Sap.  1858) 
ITnder  the  Code  a  general  plea  of  fra^nd  as 
a  doft'nse  to  a  suit  on  notes  given  for  tbe  pur- 
chase of  stock  is  bad.  The  facts  must  be  set 
out— Keller  v.  Johnson.  11  Ind.  337,  71  Am. 
Dec.  355. 

•  []]]    (Sap.  1859) 

To  rebut  tbe  inference  of  an  implied  war- 
ranty, or  to  show  an  admission  of  compliance, 
plaintiffs  in  an  action  on  a  note  for  the  price 
set  up  that  there  was  a  written  contract  for 
the  building,  and  that,  after  tbe  boiler  and  en- 
gine were  set  up,  defendants  accepted  the  same, 
destroyed  the  contract,  and  gave  the  note. 
Held  on  demurrer  that  the  contract,  and  the 
acts  of  acceptance  relied  on,  should  have  been 
set  out  that  tbe  court  might  judge  of  tbe  legal 
effect  thereof.— Page  v.  Ford,  12  Ind.  40.  ' 

[k]    (Sap.  1839) 

To  a  plea  of  the  statute  of  limitations  in 
an  action  on  an  account  fur  goods  sold  and  de- 
livered plaintiff  replied  that  the  account  was 
between  merchants,  and  that  part  was  evidenc- 
ed by  writing.  Defendant  took  issue  generally. 
Held,  that  both  points  were  open  at  the  trial.— 
Prenatt  v.  Runyon.  12  Ind.  174. 
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[kk]    (Sup.  1859) 

In  an  action  for  the  price  of  goodB  pnr> 
chased,  an  answer  that  part  of  the  goods  were 
injured  and  of  no  value  is  bad  without  an  alle- 
gation of  fraud  or  warranty  or  tliat  part  of 
the  goods  were  never  received  or  are  wanting, 
is  bad.  uniess  it  be  also  alleged  that  this  Is 
through  the  faalt  of  the  plaintiff.— Smith  v. 
Baxter,  13  Ind.  151. 

[1)    (Sap.  1864) 

An  answer  to  an  action  upon  a  note  Is 
snfficieiitt  which  alleges  that  the  note  was  given 
in  payment  for  the  last  installment  on  a  stock 
of  goods  purchased  of  the  plaintiEf,  which  was 
represented  to  him  at  the  date  of  purchase  to 
be  worth  $8,500,  and  that  it  would  Invoice  that 
amount  or  more ;  that  the  defendants  were  ig- 
norant of  the  amount  and  value  of  the  stock, 
and  requested  an  invoice  before  purchasing,  but 
the  plaintiff  sa^d  he  had  no  time  to  make  it, 
but  assured  them  that  he  knew  the  goods 
would  amount  to  more  than  $3,500;  that  the 
defendants  purchased  on  this  representation,  but 
that  it  was  false,  and  known  to  be  bo  by  the 
plaintiff  when  be  made  it;  and  that  the  goods 
in  tact  invoiced  and  amounted  to  but  $1,500.— 
Davis  T.  Jackson,  22  Ind.  233. 

pi]  (Bap.l86») 

In  an  action  on  a  note,  an  answer  that  It 
was  given  in  payment  of  certain  trees  warrant- 
ed to  be  In  good  condition,  but  that  the  same 
were  worthless,  and  that  the  plaintiff  had  fail- 
ed to  replace  them,  as  ajgreed  when  the  note 
was  given,  sufficiently  states  a  failure  of  con- 
sideration.—Morehead  V.  Murray,  31  Ind.  41S. 

[ml    (Snp.  1871) 

In  a  suit  upon  a  promissory  note,  the  de* 
fense  being  a  failure  to  comply  with  the  terms 
of  a  contract  for  the  manufacture  of  certain  fan- 
ning mills,  in  part  payment  of  which  the  note 
was  given,  the  replication  of  the  plfcintiff  alleg- 
ed that  the  mills  were  manufactured  under  the 
direction  of  the  authorized  agent  of  the  defend- 
ant, who  received  and  sold  a  number  of  tbem, 
and  that  afterwards  the  defendant,  having  seen 
and  examined  the  mills,  executed  the  note  in 
payment  Held,  that  the  facts  alleged  in  the 
replication,  taken  altogether,  showed  an  accept- 
ance by  the  defendant  of  the  mills  in  foil  dis- 
charge of  the  plaintiff's  contract,  and  that  any 
defects  in  the  mills  were  waived.— Hunter  v. 
Leavitt,  36  Ind.  141. 

[mm]  (Snp.  ISTI) 

In  an  action  by  the  assignee  of  promissory 
notes  given  for  the  purchase  of  a  mill  and  ma- 
chinery, an  answer  alleging  that  the  payee  of 
the  note  falsely  and  knowingly  represented  the 
machinery  to  be  in  good  condition  for  the  nin- 
nioK  of  the  mill,  which  was  relied  on  by  de- 
fendants, when  in  fact  it  was  worthless,  but 
which  could  not  be  discovered  by  ordinary  dil- 
igence, and  that  defendants  were  required  to 
expend  large  sums  in  repairs  on  account  of  such 
defects,  sets  up  n  gnod  defenRe. — Frenzel  v.  Mil- 
ler, 37  Ind.  1.  10  Am.  Rep.  *;2. 


[n]    (Snp.  1872) 

In  a  suit  upon  a  promissory  note  given  ftot 
a  patent  right,  when  the  maker  of  the  note  de- 
pends on  the  ground  of  fraud  in  the  sale  of  the 
patent,  and  he  does  not  allege  In  his  answer 
tliat  he  ha^  made  no  profits  ont  of  its  use  or 
sale,  or  an  offer  to  reconvey  the  right  within  a 
reasonable  time  after  discovering  the  fraud,  the 
answer  is  bad.— Rose  v.  Hurley,  39  Ind.  77. 

[Dd]    (Snp.  1874) 

To  an  action  on  a  note  an  answer  that  the 
note  was  given  for  a  stock  of  goods  bought  of 
the  plaintiff,  and  tha^t  numerous  articles  men- 
tioned in  the  invoice  were  not  in  the  poesession 
of  the  plaintiff  at  the  time  the  invoice  was 
made,  and  have  never  been  delivered  to  the  de- 
fendant, presents  no  defense  in  whole  or  in 
part— Bacon  v.  Harkley,  46  Ind.  116. 

[o]     (Sap.  im) 

To  a  suit  upon  a  note  for  $355,  and  answer 
allying  that  It  was  ^ven  in  part  payment  for 
a  saw  and  sawmill,  represented  to  be  sound  and 
perfect,  and  claiming  a  failure  of  consideratvm 
on  account  of  a  latent  defect  in  pulley  tigfatot- 
ers,  of  the  value  of  $15,  causing  them  to  break, 
and,  by  breaking,  to  destroy  and  injure  other 
parts  of  the  machinery,  to  the  value  of  $3S5, 
hut  not  showing  that  the  pulley  tighteners  were 
a  part  of  the  mill  purchased,  and  that  they 
broke  and  caused  the  Injury  complained  of  wiGt- 
ont  the  fault  of  the  d^endant  was  held  bad. — 
Lane  v.  Wbitehonse.  46  Ind.  389. 

[oo]    (Snp.  1874) 

To  an  action  by  A.  against  6.  on  a  prom- 
issory note,  the  defendant  answered  that  tlie 
note  was  given  for  a  mortgage  on  a  steam  saw- 
mill, executed  by  one  H.,  who  then  had  a  enit 
pending  against  B.,  and  that  A.,  to  induce  B. 
to  execute  the  note,  represented  to  him  that 
the  mortgage  was  valid,  and  could  lie  used  by 
him  as  a  set-off  in  said  pending  suit  upon  whidi 
representations,  believing  them  to  l>e  t^e.  B. 
purchased  the  mortgage  and  gave  therefor  the 
note,  but  that  the  mortgage  was  not  a  valid 
mortgage,  and  B.  could  not  use  it  as  a  aet-off 
in  said  action  of  H.  BeM,  that  the  answer  was 
had,  if  for  no  other  reason,  tiecanse  it  failed  to 
state  why  the  mortgage  was  invalid,  or  why  B. 
could  not  use  It  as  a  set-off.— Patterson  t.  Lord, 
47  Ind.  203. 

[p]     (Sop.  1875) 

In  a  suit  on  a  promissory  note,  an  answer 
alleged  that  the  note  was  given  as  part  consid- 
eration for  the  purchase  by  defendant  fr^m 
plaintiff  of  a  saw  and  planing  mill,  and  that  at 
the  time  of  said  sale  the  plaintiff  falsely  anJ 
fraudulently  represented  to  the  defendant  ttiai 
"said  machinery"  was  In  complete  order  in  ev- 
ery particular,  and  in  good  condition,  hut,  on 
the  contrary,  the  same  was  in  bad  order  and 
condition,  and  in  bad  repair,  and  worn  out  and 
worthless.  Held  bad,  because  it  does  not  show 
that  the  machinery  belonged  to  the  mill,  nor 
that  defendant  relied  on  the  representations.— 
Jones  V.  Frost,  51  Ind,  69. 
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IPP]    (S»p.  1877) 

In  an  action  by  an  assignee  agalnat  the 
maker  on  a  promissory  note  payable  In  bank, 
the  defendant  answered,  allefriog  fraud  and  col- 
lusion by  the  payee  and  assignee  in  procuring 
the  execatioD  of  the  note,  and  averring  that  the 
consideration  therefor  was  a  "pretended  assign- 
ment" by  the  payee  to  the  maker  of  a  certain 
patent  on  an  article  of  no  ntility  whatever. 
Held,  on  demurrer,  that  the  answer  was  insuffi- 
cient. It  should  have  contained  either  an  offer 
by  defendant  to  return  the  consideration  and 
all  profits  received  therefrom,  or  an  averment 
that  the  consideration  was  of  no  value  and  had 
yielded  no  profits.  Averring  that  the  article 
patented  was  of  "no  utility"  is  not  equivalent 
to  an  averment  that  it  had  "no  value. "—Bums 
T.  BaineB,  58  Ind.  486. 

[q]    (Sap.  1878) 

In  an  action  on  a  promissory  note  by  payee 
against  maker,  given  for  the  price  of  a  sewing 
machine,  an  answer  averring  that  the  payee's 
agent  had  falsely  represented  that  the  machine 
was  "a  good  machine  and  would  work  all  right," 
was  insufficient  as  an  answer  of  fraud,  without 
averring  that  he  knew  his  representations  were 
false  and  fraudulent.— Shook  v.  Singer  Mfg.  Co., 
61  Ind.  620. 

[qql    (Snp.  1878) 

An  answer  by  one  sued  on  a  note  for  the 
purchase  price  of  a  horse,  that  the  horse  was  of 
no  value,  is  not  a  good  defense  in  the  absence 
of  any  further  averment  of  fraud,  warranty,  or 
any  fault  on  the  part  of  the  seller.— Myers  v. 
Conway,  62  Ind.  474. 

[r]    (9a*.  18S0) 

In  the  absence  of  a  showing  of  materiality, 
a  false  representation  by  the  vendor  of  the  right 
to  sell  a  machine  that  it  could  be  bought  at  a 
certain  place  at  a  certain  price  does  not  amount 
to  fraud ;  and  an  answer  to  an  action  on  a  note 
for  the  purchase  price  that  the  machine  cnuld 
not  be  purchased  at  the  place  named  for  the 
price  represented,  without  any  allegation  of  in- 
jury flowing  from  the  falsity  of  the  statement, 
ati  that  the  machines  conld  not  have  been  pur- 
chased for  even  a  less  price  and  at  a  more  con- 
venient place,  Is  demurrable. — Neidefer  v.  Chas- 
tain.  71  Ind.  363,  36  Am.  Rep.  198. 

In  an  action  on  a  note  given  for  the  pur- 
chase price  of  the  right  to  sell  a  certain  ma- 
chine, an  allegation  In  the  answer  that  the  ma- 
chine failed  to  perform  as  the  vendor  represent- 
ed, and  that  it  waa  utterly  worthless  for  the 
purpose  for  which  the  same  was  purchased,  is 
not  equivalent  to  an  averment  that  the  machine 
was  worthless  for  all  puriM)8es.— Id. 

[rr]    ISnit.  im} 

In  an  action  for  the  price  of  a  harvesting 
machine,  an  answer  setting  up  as  imperfections 
the  heavy  draught  and  the  great  weight  on  the 
horses  was  sufficient,  without  showing  what  de- 
fect in  construction  caused  these  results.— Mc- 
Cormick  Harvesting  Mach.  Co.  v.  Qray,  100 
Ind.  285. 


[B]  (Snp.lSSS) 

In  a  suit  on  a  contract  for  a  wbdmill, 
which  contract  read;  "If  It  does  not  work  well 
for  60  days  after  erection,  the  vendee  Is  to  noti- 
fy the  vendor  and  give  him  90  days  after  such 
notice  in  which  to  remedy  the  defect."  And  al- 
so: "After  90  days,  if  the  mill  suits  J.  M.  C, 
he  agrees  to  settle  on  the  conditions  named  in 
the  written  order" — the  answer  which  says  the 
mill  did  not  work  well  is  not  an  allegation  of 
any  defect  in  the  mill,  and  is  not  a  good  an- 
swer—Flint v.  Cook,  102  Ind.  391,  1  N.  E.  633. 

In  defense  of  an  action  for  the  price  of  a 
windmill  put  up  on  defendant's  premises,  under 
a  contract  according  to  which  plaintiff  was 
bound  to  furnish  and  erect  the  same  so  that  de- 
fendant could  use  it  for  the  purpose  intended, 
and,  upon  notice  within  the  time  limited  that 
it  failed  to  perform  as  designed,  cause  it  to 
work  satisfactorily  or  take  it  away,  it  is  not 
enough  for  the  defendant  to  aver  that  the  agent 
of  plaintiff  "wholly  failed  to  cause  the  same 
to  work  sixty  days  or  any  other  period,  or  to 
work  at  all."  There  must  be  an  averment  of 
failure  of  the  mill  to  work  on  account  of  a  de- 
fect in  itself.— Id, 

[8S]  (Snp.lSSS) 

A  pleading,  in  a  suit  on  notes  given  for  the 
purchase  price  of  certain  machinery,  which  al- 
leges that  the  sellers  of  the  machinery,  beins; 
experts,  falsely,  and  with  Intent  to  deceive,  rep- 
resented that  the  machinery,  when  properly  ad- 
justed, would  have  the  capacity  of  doing  cer- 
tain work,  without  alleging  that  the  sellers 
knew,  or  had  reason  to  believe,  that  the  repre- 
sentation was  untrue,  Is  not  sufficient  to  show 
fraud.— Conant  v.  National  State  Bank,  121 
Ind.  323,  22  N.  E.  2S0. 

[t]     (App.  1891) 

In  an  action  on  a  note  given  for  the  pur- 
chase  price  of  a  horse,  answer  alleging  tbat  the 
horse  was  worthless  for  the  buyer's  use  was  not 
equivalent  to  an  allegation  that  the  horse  was 
worthless.- Poetel  v.  Oard,  27  N.  E.  584,  1  Ind. 
App.  252. 

[tt]   (App.  1894) 

Where,  in  an  action  for  the  purchase  price 
of  machinery,  the  defense  was  breadi  of  war- 
ranty creating  a  failure  of  consideration,  It  was 
not  necessary  tbat  the  answer  should  point  out 
the  particular  defects  In  the  machine.— Ohio 
Thresher  &  Eufdne  Co.  v.  Hensel,  36  N.  E.  71t;, 
9  Ind.  App.  32a 

In  an  action  on  notes  for  the  price  of  a 
machine,  defendant  answered  that  plaintiff 
promised  to  take  back  the  machine  and  cancdl 
the  notes,  should  the  machine  fail  to  fulfill  its 
warranty;  that  !t  did  so  fail,  and  was  quite 
worthless;  that  defendant  offered  to  return  it, 
aud  demanded  cancellation  of  his  ootes,  but  the 
seller  refused  to  receive  it.  Beld  a  good  an- 
swer on  the  theory  of  rescission.- Id. 

[u]  (App-ISM) 

In  an  action  for  the  price  of  a  machine 
sold,  a  breach  set  up  in  the  answer  alleging  in 
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Reneral  terms  only  tbat  the  macfalae  would  not 
do  good  work,  and  ^ai  wholly  unfit  for  the 
work  it  was  desisned  to  do,  la  inanfiteieot  hj 
reason  of  it«  tndeSnitenen  and  geaerallty.— 
Walter  A.  Wood  Mowing  &  Beaping  Mach.  Co. 
T.  Irooa,  10  Xnd.  App.  454,  86  N.  B.  862,  37 
N.  E.  1046. 

tuu]  (APP.18K) 

In  an  action  to  recover  the  price  of  a  mo- 
tor, an  ansver  allegins  that  the  machine  was 
sold  to  defendant  for  the  special  purpose  of 
operating  a  feed  cotter,  but  that,  after  It  was 
erected,  and  after  a  fair  and  thorough  trial,  it 
wholly  failed  to  fulfill  such  purpose ;  that  plain- 
tiff's agent  was  unable  to  make  it  perform  the 
expected  work,  and  was  Informed  that  It  was 
not  accepted ;  and  that  said  motor  was  of  no 
Talne  whatever,  etc.— without  specifying  any 
defect  therein,  or  averring  in  what  manner  it 
failed  to  work,  is  insufficient.— Aermotor  Co.  r. 
Earl,  47  N.  E.  6S5,  18  Ind.  App.  181. 

[T]     (Sap.  1896) 

In  an  action  on  a  purchase-money  note 
and  a  chattel  mortgage,  defendant  alleged  that 
he  was  induced  to  buy  through  fraud;  that, 
soon  after  discovering  the  fraud,  he  returned 
the  property,  informing  plaintiff  that  it  was 
not  as  represented ;  that  plaintiff  directed  him 
to  leave  the  property,  which  he  did ;  but  that 
plaintiff  refused  to  surrender  the  note  and  mort- 
gage. Htld,  that  a  reply  was  merely  an  ar- 
gumentative denial,  which  alleged  that,  while 
defendant  had  the  property,  he  misused  it,  dam- 
aging it  in  a  certain  sum ;  that  he  returned  the 
property,  and  left  it  on  plaintiff's  premises 
without  her  knowledge  or  consent;  and  that 
plaintiff  did  not  accept  it.— Magnnson  t.  Bill- 
ings, 52  N.  E.  803,  1S2  Ind.  177. 

[VT]  (App.U00) 

A  special  answer,  in  an  action  for  goods 
sold  and  delivered,  alleging  that  it  was  agreed 
that  defendant  might  reject  inferior  goods  and 
hold  them  subject  to  plaintiff's  order;  that  in- 
ferlor  goods  were  delivered;  that  plaintiff  van 
promptly  informed  by  defendant  that  he  bad 
rejected  them,  and  was  asked  to  Instruct  what 
disposition  be  desired  to  be  made  of  them ;  and 
that  plaintiff  refused  to  receive  them  back,  or 
to  substitute  acceptable  goods— is  good  as 
against  a  demurrer  for  want  of  facts.— Tecum- 
seh  Facing  Milla  Sweet,  58  N.  E.  93.  25 
Ind.  App.  2S4. 

Where  a  vendee,  In  an  action  against  him 
for  the  price  of  the  goods  sold,  answered  that 
he  bought  them  under  an  agreement  by  which 
he  had  a  right  to  return  goods  as  oot  being 
equal  to  sample,  and  that  on  receiving  the 
goods  in  question  be  notified  the  vendor  that  he 
would  not  accept  them  and  a.sked  what  disposi- 
tion he  should  malce  of  them,  and  that  the 
vendor  refused  to  receive  back  such  worthless 
goods  so  rejected  or  to  substitute  acceptable 
goods  therefor,  the  facts  pleaded  did  not  bring 
the  case  within  the  rule  that,  when  goods  are 
accepted  or  kept  by  the  vendee  in  bis  p<»ses- 


siott,  there  is  a  presumption  tliat  tbey  were  of 
the  kind  bought  and  satisfied  the  contiact.— Id. 

[wj     (App.  IMl) 

An  answer  to  an  action  on  a  purchase- 
money  note  given  for  a  certain  machine  whicb 
alleges  that  the  machine  was  totally  unfit  for 
the  purposes  for  which  it  was  to  be  used,  and 
would  not  do  the  work,  and  that  the  cont^idera- 
tion  of  the  note  had  failed  for  Uiat  reason,  is 
insufficient  to  raise  the  defense  of  failure  of 
consideration.— Woodruff  r.  Hensley,  60  N.  EL 
312,  26  ind.  App.  502. 

A  plea  of  whole  or  partial  teilare  of  con- 
sideration must  ttate  facts  showing  such  fail- 
ure, thoni^  a  gmeral  plea  of  no  oonsideratlon 
may  allege  anch  facts  In  general  terms. — D.  M. 
Osborne  &  Co.  y.  Hanlin,  63  N.  E.  572,  138 
Ind.  325. 

A  plea  in  an  action  on  notes  given  for  Hrm 
machinery  alleged  in  its  introductory  part  that 
plaintiff  ought  not  to  maintain  the  action  be- 
cause defendant,  before  their  execution,  had 
purchased  the  machinery  of  plaintiff,  under  an 
agreement  by  which  he  was  not  to  pay  there- 
for unless  the  machinery  worked  right.  It  was 
further  alleged  that  defendant  gave  the  machin- 
ery a  trial,  and  that  It  would  not  work  prop- 
erly; but  it  was  not  alleged  that  it  was  prop- 
erly tested,  or  that  its  failure  to  operate  was 
due  to  defects.  The  plea  further  stated  that 
thereafter  the  notes  were  executed  under  an 
agreement  that  defendant  would  not  have  tn  pay 
for  the  notes  till  the  machinery  did  good  work, 
and  a  similar  agreement  was  alleged  as  occur- 
ring some  three  years  later.  H^ld,  that  the  an- 
swer could  only  be.  construed  to  raise  the  de- 
fense that  the  notes  were  not  to  be  paid  till 
the  machinery  was  made  to  work  properly,  and 
not  as  showing  a  breach  of  warranty,  and  was 
insufficient  as  a  plea  in  bar,  and  demurrable,  as 
an  answer  in  bar  must  answer  all  tliat  it  as- 
sumes to  answer,  in  the  introductory  part.  In 
order  to  withstand  a  demurrer.— Id. 

Ix]    (Snp.  1903) 

Where,  in  an  action  on  a  note  for  the 
price  of  a  windmill,  the  answer  alleged  a  war- 
ranty with  respect  to  its  operation  a^d  a  breach 
thereof,  and  that  defendant  had  requested  plain- 
tiff to  remove  the  machine  on  the  ground  that 
it  was  entirely  worthless,  and  offered  to  per- 
mit plaintiff  to  remove  the  same,  and  request- 
ed that  he  do  so,  the  answer  suffiriently  all^ 
ed  a  total  failure  of  consideratioD  for  the  note 
to  withstand  a  demurrer.— Smith  t.  Borden,  (lU 
N.  E.  681,  160  Ind.  223. 

Ixxi    (Snp.  1906) 

The  counterclaim  to  a  complaint  for  the 
balance  of  the  price  of  324  bushels  of  wheat 
sold  and  delivered,  alleging  a  contract  for  the 
sale  by  plaintiff  of  600  bushels  at  a  certain 
price,  on  which  a,  certain  amount  had  been  paid, 
and  that  only  a  certain  amount  of  the  wheat 
had  been  delivered,  and  that,  by  reason  of  plain- 
tiff's failure  to  deliver  the  remainder,  defend- 
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ants  had  been  damaged  in  a  cftrtain  amount, 
and  demanding:  judgment,  is  insufficient;  it  not 
alleging  facta  sufficient  to  constitute  a  cause  of 
action  against  plaintiff.— Stouer  v.  Swift,  74  N. 
E.  248,  164  lod.  652. 

[7]    (SnP'  IMK) 

Id  an  action  to  recover  for  goods  sold,  the 
complaint  alleged  that  defendant  directed  plidn- 
tiff  to  ship  him  the  goods  described,  that  plain- 
tiff accepted  the  order  and  shipped  the  goods, 
and  that  the  price  temaios  nnpaid.  An  exhibit 
filed  contained  a  gaaranty  as  to  the  qaality  of 
the  goods.  Held,  that  an  answer  alleging  that 
the  goods  shipped  under  the  contract  were  at 
the  time  of  shipment,  and  have  been  at  all 
times,  wholly  worthless,  and  tliat  defendant 
refuses  to  accept  them,  is  anffident.— Price  t. 
HaddlestoD,  167  lod.  S36.  70  N.  E.  49a 

In  an  action  to  recover  for  goods  sold 
under  a  contract  set  out  defendant  alleged  that 
through  the  fraud  of  plaintiffs'  agent  who  se- 
cured the  order  the  contract  was  substituted 
for  an  order  for  the  goods  which  defendant 
thought  be  was  signing.  Held,  that  the  answer 
states  a  good  defense. — Id. 

tTT]  (App.lM?) 

A  paragraph  of  an  answer,  in  an  action  for 
the  price  of  a  chanoeling  machine  sold  under 
a  written  contract,  which  did  not  deny  the  ex- 
ecution of  the  contract  by  defendants  and  its 
fulfillment  by  plaintiff,  bat  set  up  an  entirely 
different  contract,  and  In  no  way  referred  to 
the  contract  sued  on,  but  averred  that  under 
the  contract  set  up  in  the  paragraph  plaintiff 
placed  in  defendants'  quarry  a  worthless  ma- 
chine, which  defendants  refused  to  receive,  but 
which  did  not  aver  that  the  worthless  machine 
was  the  same  machine  for  which  plaintiff  sued, 
and  did  not  aver  that  the  contract  set  up  there- 
in was  the  only  contract  for  a  channeling  ma- 
chine, was  demurrable.— Sullivan  Machinery  Co. 
V.  Breeden,  40  Ind.  App.  031,  82  N.  E.  107. 

[E]     (App.  190S) 

In  an  action  for  the  price  of  an  article 
sold,  an  answer  alleging  that  on  a  specified 
date  defendant  returned  the  article  to  plaintiff 
in  rescission  of  the  contract,  and  that  it  was 
accepted  and  retained  by  plaintiff,  is  a  suffi- 
cient pleading  of  rescission.— National  Cash 
Begister  Co.  r.  Price,  41  Ind.  App.  274,  83  N. 
B.  776. 

[H]  (APP.1W9) 

A  plea  that  defenda^nt  was  induced  to  pur- 
chase the  piano  sued  for  by  false  representa- 
tions as  to  its  quality  and  market  value,  that  he 
learned  of  the  falsity  of  the  representations  a 
few  days  after  delivery  of  the  piano,  when  he 
notified  plaintiff  thfl,t  it  was  subject  to  its  or- 
der, was  fatally  defective  as  a  plea  of  rescis- 
sion for  failure  to  allege  an  offer  to  return  or 
that  the  piano  was  of  do  value. — Wulschner- 
Stewart  Music  Co.  v.  Hubbard,  89  N*.  E.  794. 

The  plea  was  insufficient  as  a  ples^  of  fraud 
for  failure  to  show  that  defendant  was  injured. 
-Id. 


In  an  action  for  the  price  of  a  piano,  a 
cross-complaint,  alleging  that  defendant  was  in- 
duced to  purchase  the  piano  by  fa^Ise  and  fraud- 
ulent representations,  by  reason  of  which  he 
was  alleged  to  have  been  damaged  in  the  sum  of 
$600,  was  fatally  defective  for  failure  to  show 
the  value  of  the  instrument  purchased.— Id. 

For  Cases  fbou  Otheb  States, 

See  43  Cent.  Dig.  Sales.  SS  1005-1024. 
See.  also,  35  Cyc  pp.  553-558. 

S36S.  — —  Issues,  proof,  mmA  Tarluoe. 

W    (8ap.  18M) 

Proof  that  the  plaintiff  had  consigned  goods 
to  the  defendant  for  sale,  a^d  that  part  of  them 
had  been  ^Id  by  the  defendant,  does  not  sup- 
port a  count  for  goods  sold  and  delivered.— Col- 
man  V.  Price.  1  Blackf.  303. 

[b]    (Sap.  1844) 

In  an  action  for  the  price  of  goods  sold 
with  a  warranty,  fraud  in  the  sale  is  a  good  de- 
fense under  the  general  issue,  though  there  may 
have  been  no  violation  of  the  warranty.— Town 
of  Connersville  T.  Wadlei^,  7  ^lat^f.  102,  41 
Am.  Dec.  214. 

fc]     (Sap.  1844) 

In  assumpsit  for  goods  sold  and  delivered, 
the  plea  was  payment,  alleging  that  plaintiff 
was  indebted  to  defendant  in  a  certain  sum  of 
money  had  and  received.  The  replication  was 
in  denia^  of  the  plea.  Held,  that  a  note  given 
by  plaintiff  to  a  third  person,  and  indorsed  to 
defendant  before  the  suit  was  commenced, 
might  be  read  in  evidence  by  defendant  under 
the  plea.— Usher  t.  Steward  7  Blackf.  3ia 

[d]     (Sap.  1865) 

In  a  complaint  for  personal  property  aold 
and  delivered,  an  averment  that  the  plaintiff 
sold  a  greater  interest  than  he  did  in  fact  dis- 
pose of  does  not,  under  the  issue  raised  by  a 
general  denial,  prevent  his  recovering  the  value 
of  th6  interest  the  defendant  purchased  from 
him.— Vanaukin  v.  Smith,  25  Ind.  240. 

W  1871) 

Evidence  that  the  seller  converted  a  por- 
tion of  the  property  sold  to  his  own  use,  thus 
reducing  the  quantity  realized  by  the  buyer, 
cannot  be  received  under  an  answer  alleging 
that  he  fa^lsely  represented  the  quantity  and 
quality.- Brooker  v.  Hetzelgesser,  35  Ind.  537. 

m    (App.  1891) 

Wher^,  in  an  action  for  lumber  sold,  the 
only  question  was  as  to  whether  the  alleged 
agent  of  the  purchaser '  was  in  fact  his  agent, 
evidence  as  to  the  quantity  or  value  of  the 
lumber  was  properly  excluded.— Lauter  v.  Simp- 
son, 2  led.  App.  293.  2S  N.  E.  324. 

Nor  will  the  fact  that  the  agent  testified 
as  to  the  value  of  the  lumber  change  the  rule, 
when  his  testimony  was  Introdnced  without  ob- 
jection.-Id. 
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[g]  (8«p.UN) 

In  an  action  on  a  parehase-price  note, 
fraud  In  the  sale  cannot  be  sbown  under  plea 
of  breach  of  warranty.— Shiric  t.  Mitchell,  86  K. 
fil.  850,  187  Ind.  185. 

[h]  (Aw.1895) 

Where  one  liable  under  an  Implied  cod- 
tract  for  the  value  of  property  taken  agrees 
with  the  owner  that  nothing  aball  be  pa^id  for 
the  property,  such  agreement  ia  not  admissible 
□nder  a  general  denial  in  an  action  for  the  val- 
ue of  the  property.— <:nim  T.  Tnndt,  40  N.  E. 
79,  12  Ind.  App.  308. 

[11  (App.l»O0) 
Where  plaintiff  BUed  for  the  price  Of  wbeat 
alleped  to  have  been  sold  and  delivered  to  de- 
fendants, and  the  undidputed  evidence  showed 
that  the  wheat  was  delivered  to  defendants  only 
for  storage,  It  was  error  to  render  judgment  for 
plaintiff.— Barrows  v.  Wampler,  66  N.  B.  835, 
24  Ind.  App.  472. 

Q]  (App.IH») 
A  complaint  tbat  plaintiff  sold  defendant 
gravel  taken  by  defendant,  and  that  defendant 
agreed  to  pay  him  therefor  wfai^t  it  was  reason- 
ably worth,  charges  an  express  and  not  a  spe- 
cial contract,  and  hence  plaintiff  may  recover 
on  proof  of  an  implied  contract.— Indianapolis 
Coal  Traction  Co.  t.  Dalton,  48  Ind.  Ai^.  330, 
87  N.  E.  552. 

Fob  Cases  from  Otheb  States, 

See  43  Cent.  Dig.  Sales,  |i  1025-1043. 
See,  also,  35  Cyc.  pp.  551^02. 

fi  356.  Eridenee. 

AdmlMions,  as  evidence,  see  Evidence,  8  215. 
As  to  delivery  and  acceptance  of  goods,  see 
ante,  S  181- 

As  to  existence  and  validity  of  contracts,  see 
ante,  S  52. 

limitation  of  cross-examination  to  subjects  of 
direct  examination,  see  Witnesses,  §  200. 

Scope  of  cross-examination,  see  Witnesses,  § 
208. 

To  aid  construction  of  contract,  see  ante,  |  87. 

Fob  Cases  from  Otheb  States, 

See  43  Cent.  Dig.  Sales,  §§  1044-1059. 
See,  also,  35  Cyc.  pp.  5G4-573. 

]35S.    AdmisaiblUtT. 

Admissions  as  evidence,  see  Evidence,  S  208. 
Evidence  admissible  by  reason  of  admission  of 

similar  evidence,  see  Evidence,  f  l.'>5. 
Expert  testimony,  see  Evidence,  H  516,  542. 
Parol  evidence  to  consCrne  contract,  see  Evi- 

DENCE,  S  4^10. 

Proof  and  effect  of  admissioaa,  see  Btidbnck, 
S  263. 

[ft]  (Sap.  1881) 
Where  one  seeks  to  recover  the  contract 
price  of  com.  he  cannot  prove  the  price  of  the 
com  at  the  time  of  the  commencement  of  the 
suit,  being  one  year  after  the  date  of  the  sale. 
— Vickery  v.  Evans.  16  Ind.  3.31. 


[b]  (Sap.  1SS4) 

In  an  action  against  defendant  for  neces- 
saries furnished  to  his  family,  where  it  was  in 
issue  whether  or  not  defendant  when  the  suit 
was  brought  was  about  to  leave  the  state,  tak- 
ing witb  him  property  subject  to  execution,  it 
was  proper  to  question  plaintiff  as  a  witnew  as 
to  how  much  property  defendant  had.— Ozr  t. 
Miller,  98  Ind.  436. 

[c]  (Sup.  18SS) 

In  an  action  for  the  price  of  potatoes,  It 
was  not  error  to  exclude  the  proceedings  and 
report  of  the  committee  of  a  grocers'  associa- 
tion, as  the  partiea  could  not  be  affected  by 
what  third  persons  did  in  an  association  or- 
ganized for  the  purpose  of  settling  mercantile 
disputes.— Sohn  t.  Jervi«,  1  N.  E.  73,  101  ImX 
578. 

[d]  (App.  1894) 

Evidence  tbat  other  price  lists,  received 
by  the  buyer  from  various  people,  were  accu- 
rate statements  of  the  market  value  of  lum)>«>rr. 
was  inadmisBible.- Deither  v.  Ferguson  Lumber 
Co..  9  Ind.  App.  173,  85  N.  E.  843.  36  X.  E. 
765. 

It  waa  proper  to  show  whether  the  Imor- 
her  waa  Bciut>e  or  plentiful,  aa  affecting  fta 
market  value.— Id. 

[•]  (App.  UOO) 
In  an  action  for  goods  furnished  after  de- 
fendant had  sold  his  store,  alleged  to  have 
been  sold  to  defendant,  it  was  not  error  to  ex- 
clude evidence  of  the  publication  of  a  notice 
of  the  sale  of  the  store  in  a  newspaper  in  tbe 
town  where  the  store  was  located,  witiiont  an 
offer  to  show  that  the  publication  wa^  material, 
or  that  plaintiff  had  seen  or  had  had  opporiani- 
ty  to  see  such  notice ;  since  such  publication  in 
itself  waa  no  notice.— Haas  v.  C  B.  Conee  ft 
Son  Mfg.  Co.,  68  N.  K  499,  25  Ind.  App.  469. 

tn  (App.  IMO 
In  an  action  for  the  price  of  railroad  ties 
defendant's  witness  testified  that  he  bought  ties 
from  other  people,  and  inspected  them  before 
he  bought,  as  he  did  with  plaiotlff.  He  wa^ 
then  asked,  "That  was  the  custom,  was  it  not?  * 
Held,  that  his  answer  thereto  was  proi>eriy 
stricken  out,  bis  custom  in  the  matter  not  being 
material.— T.  J.  Moss  Tie  Co.  t.  Huff,  70  N.  E 
SO,  32  lad.  App.  400. 

The  defendant  asked  its  witneM,  a  prac- 
tical tie  man,  to  state  whether  it  would  have 
been  possible,  from  the  time  he  (the  witnesst 
took  cha^rge  of  tbe  work  until  the  expiration  uf 
the  contract,  to  get  off  the  ties.  Tbe  question 
was  urged  aa  proper  because  plaintiff  asked  a 
commission,  because  be  cluimed  he  would  have 
got  the  ties  off,  whereas  defendant  claimed  that 
plaintiff  had  delayed  until  it  found  it  neceRsaiy 
to  send  the  witness  to  take  charge  of  the  wnik. 
Held,  tbat  an  objection  to  the  question  was 
properly  sustained. — Id. 
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Cg]    (Sap.  ttM) 

Where  a  street  paving  contractor  purchas- 
ed paving  bricks  according  to  Bamples,  the  buy- 
er's paving  contract  with  the  city,  and  the  bond 
accompanying  it,  were  inadmissible  in  an  ac- 
tion for  the  price  of  the  brick.— O'Brien  v. 
Higley,  70  N.  E.  242,  162  Ind.  316. 

Where  a  nrritten  contract  for  the  sale  of 
bricks  contained  a  stipulation  that  the  buyer 
should  give  a  good  and  sufficient  bond,  or  oth- 
er security,  for  the  payment  of  all  sntns  due 
OD  account  of  the  sale,  and  the  buyer  consent- 
ed to  such  condition,  evidence  that  the  seller, 
before  entering  into  the  contract,  had  agreed 
to  accept  the  buyer's  contract  vitb  the  city 
for  the  paving  of  a  street,  and  his  bond  ex- 
ecuted therefor,  as  sufficient  security,  was  im- 
mnteria^I. — Id. 

In  an  action  for  the  price  of  bricks  sold, 
the  bills  of  lading  for  the  cars  on  which  the 
bricks  were  delivered  were  admissible  in  evi- 
dence.—Id. 

[hi  (App.U08) 
Where,  in  an  action  for  lumber  alleged  to 
have  been  sold  by  plaintifC  to  defendant,  the  an- 
swer alleged  that  the  lumber  furnished  was  not 
of  the  kind,  quality,  description,  or  dimensions 
agreed  on  in  the  contract,  and  that  by  reason 
thereof  defendant  refused  to  measure  and  ac- 
cept the  same,  the  exclusion  of  testimony  of  an 
expert  as  to  the  grade,  quality,  value,  and  di- 
mensions of  the  lumber  based  on  his  observa- 
tion thereof,  made  about  a  year  after  it  had 
been  bulked  down,  was  erroneous.— Fletcher  v. 
Soathem.  41  Ind.  App.  550.  84  N.  R  526. 

Fob  Cases  fbou  Otheb  States, 

Seb  43  Cent.  Dig.  Sales,  §{  1049-1055. 
See,  also,  S5  Cyc  pp.  56&-571. 

S  359.           Weight  smcl  siittcleBer> 

[a]  (Sap.  msi 

Where  a  counterclaim  alleges  the  furnish- 
ing of  an  inferior  article  to  that  contracted  for 
and  payment  for  the  article  furnished,  it  can- 
not be  Inferred,  in  the  absence  of  averment,  that 
the  payment  was  more  than  the  fair  valae  of 
the  article  furnished.— Hadley  v.  Prather,  64 
Ind.  137. 

[b]  <App.im> 

In  an  action  on  two  notes  given  for  the 
purchase  price  of  a  gas  engine,  part  payment  of 
which  has  been  made,  the  fact  that  the  pur- 
chaser, who  refuses  to  pay  the  balance,  on  the 
ground  that  it  was  not  up  to  warranty,  or 
worth  more  than  had  already  been  paid,  mort- 
gaged it,  with  other  articles,  does  not  tend  to 
Bhow  that  he  valued  it  at  the  full  purchase 
price,  there  being  no  representation  in  the  mort- 
gage as  to  the  value  of  any  of  the  articles.— 
Thomas  Kane  &  Co.  t.  Sefrit.  61  N.  B.  406. 
21  Ind.  App.  74. 

[c]  (Snp.  1906) 

Evidence,  in  an  action  to  recover  for  goods 
sold,  held  insufficient  to  sustain  a  defense  that 


the  contract  sued  on  was  obtained  by  fraud. — 
-Price  V.  Huddleston,  167  Ind.  636,  79  N.  E. 
496. 

For  Cases  fbom  Other  States, 

See  43  Cent.  Dig.  Sales.  §|  1056-1059. 
See.  also,  85  Cyc.  pp.  571-673. 

§361.  Trial. 

Grounds  for  new  trial,  see  New  TaiAh,  {{  90, 
102. 

Fob  Cases  from  Other  States. 

See  43  Cent.  Dig.  Sales.  SS  1063-1077. 
See,  also.  85  Cyc  pp.  574-576. 

S  364.  Inatmotimu. 

Instructions  excluding  or  ignoring  issues,  de- 
fenses or  evidence,  see  Tbial,  |  253. 

[a]  (Sap.  1884) 

In  an  action  on  an  account  for  logs  sold 
and  delivered,  where  there  was  evidence  that  a 
portion  of  the  lumber  made  from  the  logs  was 
not  merchantable,  but  there  was  no  evidence 
as  to  the  actual  value  of  such  portions  of  the 
lumber  or  of  the  logs  from  which  it  was  manu- 
factured, it  was  not  erroneous  to  instruct  that, 
under  such  a  contract,  all  the  logs  that  were 
taken  by  defendants  and  the  lumber  used  by 
them  would  be  regarded  to  have  been  merchant- 
able lumber,  and  defeudants  would  be  liable  to 
pay  for  all  such  so  appropriated  by  them  at 
the  contract  price.— Hege  v.  Newsom,  96  Ind. 
42(J. 

[b]  (App.  1895) 

An  instruction  that,  if  the  vendee  accepted 
any  portion  of  the  goods  by  paying  the  freight 
and  taking  them  out  of  the  freight  office  and 
into  his  possession  by  directing  what  should  be 
done  with  them,  be  thereby  waived  any  defect 
as  to  the  number  and  quantity  and  was  liable 
for  that  portion  of  the  goods  so  accepted  by 
him,  was  modified  by  adding  the  further  con- 
dition that,  if  a  vendee  exercised  acts  of  own- 
ership over  such  goods,  be  will  be  liable  for 
tbem.  Jlcld  no  error,  for  whether  the  acts  of 
the  vendee  were  acts  of  ownership  was  for  the 
jury.— J.  A.  Coats  &  Sons  v.  Huffine.  13  Ind. 
App.  182,  41  N.  E.  465. 

[cl  (App.  1906) 
Where,  in  an  action  for  the  price  of  certain 
windmill  machinery,  plaiotifTs  agent  testified 
that  he  agreed  that,  if  the  mill  was  not  equal 
to  the  best,  plaintiff  would  take  it  down  and 
take  it  away  at  his  own  expense,  and  defendant 
testified  that  the  agent  was  to  put  the  mill  up 
on  (jO  days'  trial,  and  if  at  the  expiration  of 
that  time  defendant  was  not  satisfied  with  it 
plaintiff  was  to  remove  it  at  his  own  expense, 
and  there  was  no  other  evidence  on  the  issue 
as  to  whose  duty  it  was  to  return  the  mill  in 
case  it  was  unsatisfactory,  it  was  proper  for 
the  court  to  refuse  to  Charge  that  it  was  the 
duty  of  the  buyer  to  return  the  mill  within  a 
reasonable  time  if  it  was  not  satisfactory, — 
AHyn  v.  Bums,  76  N.  E.  636,  37  Ind.  App.  223. 
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Whi^re,  In  u  action  for  the  price  of  a  wind- 
mill and  pump,  Uie  charge  clearly  informed  the 
Jury  aa  to  the  legal  effect  of  defendant'!  use 
of  the  machinery  after  the  time  provided  by  the 
contract  for  trial,  as  well  as  tbe  effect  of  an 
acceptance  of  tbe  mill,  and  left  the  fact  to  tbe 
Jury,  It  could  not  have  been  misled  by  Inctmc- 
tioni  which  did  not  submit  to  their  considera' 
tlon  the  Inference  wblcb  might  be  drawn  from 
defendant's  exercise  of  dominion  over  the  mill 
and  pump  inconsistent  with  ownership  In  the 
plaintiff,  and  consistent  only  with  title  in  de- 
fendant, after  tbe  expiration  of  the  period  pre- 
scribed for  trial.— Id. 

For  Cases  nou  Otheb  Statm, 

Hee  48  Cent.  Dio.  Sales.  H  106&-1076. 
See,  also,  85  Cyc.  p.  676. 

1 86S.  ^—  Tardlet  amd  flndimca. 

Conformity  of  findings  and  conclusions  of  court 
to  pleadings,  issues  and  proofs,  see  Trial, 
8  800. 

Failure  of  court  to  And  on  particular  qnestlons, 

see  Thial,  I  897. 
Snffldeocy  of  special  flndings  In  general,  see 

Tbial,  I  8S6. 

[a]  (Hvp.  1S«) 

It  was  agreed  that  the  buyer  of  chattels 
should  give  to  tbe  seller,  upon  delivery  of  the 
goocln,  notes  of  solvent  persons  in  payment 
therefor.  A  certain  note  vtus  so  given,  but  was 
not  such  as  the  contract  called  for;  and  the 
vendor,  through  his  agent,  offered  to  return  tbe 
note  to  the  vendee  and  demanded  of  bim  other 
good  notes.  In  a  suit  by  the  vendor  against  the 
Tendee,  tbe  plaintiff  brought  tbe  note  into 
court,  and  offered  to  return  it  to  defendant 
Held,  that  a  finding  for  the  plaintiff  In  a  cer- 
tain sum,  and  that  defendant  be  entitled  to 
withdraw  the  note  from  the  files  of  the  court 
and  bold  It  as  bis  own,  was  correct— Kinney  v. 
Blythe,  31  Ind.  140. 

[b]  (8«p.lStt) 

In  an  action  for  goods  sold  and  delivered, 
where  defendant  set  up  breach  of  warranty  as 
to  qnalily,  and  that  he  was  compelled  to  furnish 
other  goo4ls  to  bis  customers  in  their  stead,  the 
jury  rendered  a  general  verdict  for  plaintiffs 
for  $]S.'t,  and,  in  answer  to  sp^lal  interroga- 
tories, valued  the  goods,  had  they  been  as  war- 
ranted, at  $275,  and  the  damage  to  defendant. 
I>y  having  to  replace  goods  sold  at  ftfli.  Held, 
tlint  plaintiffs  were  not  entitled,  upon  the  an- 
swers, to  a  judgment  for  $1!75;  the  special  flnd- 
injiK  not  being  inconsistent  with  the  general  ver- 
dict.-It  lacker  T.  Slo«-n,  114  Ind.  322,  16  N.  £. 
tlJl. 

[c]  (A»».UIU 

riaiutiff  contracted  to  aell  defendants  a 
clover  bullcr,  with  a  clause  of  warranty,  the 
rights  under  which  were  to  be  waived  if  the 
dftondaniii  made  no  settlement  on  delivery  of 
the  machine.  The  jury  found  spe^'ialty  that  the 
machine  was  delirered  to  defendants  without 


any  settlement  by  them ;  that  there  was  an  ex- 
press waiver  of  the  stipnlatlcma  of  the  war- 
ranty clause  by  the  agent  delivering  it;  that 
the  machine  was  returned;  and  that  plaintitfs 
agent  had  no  authority  to  allow  defendants  to 
take  possession  of  the  madiine  without  full  com- 
pliance with  the  contract.  The  general  verdict 
was  for  defendants.  Held,  that  there  was  no 
antagonism  between  tbe  general  verdict  and  the 
answers  to  interrogatories,  since,  from  the  facts 
of  the  case,  plaintiff's  agent  may  have  been  a 
general  agent  to  sell  such  machines,  and  since 
it  was  nowhere  found  that  defendants  had  any 
notice  of  any  limitation  of  the  agoit's  antbority. 
— Oaar  Scott  ft  Go.  t.  Boae,  8  Ind.  App.  2GU, 
29  N.  B.  616. 
[dl    (A»v.  UH) 

In  an  action  for  goods  sold,  special  find- 
ings that  the  goods  were  not  as  bargained  for; 
that  defendant  paid  by  check  a  certain  sum; 
that  defendant  was  ass^ng  part  of  the  goods 
to  be  inferior  In  qnality,  and  disputing  his  lia- 
bility for  the  rest  of  the  contract  price;  that 
the  check  sent  was  not  accepted  by  plaintiff 
In  fall  payment,— are  not  Incondstent  with  a 
general  Tttdlct  for  plaintiff.- Pottlitser  t.  Wes- 
son, 8  Ind.  App.  472,  85  N.  £.  )030. 

[•]    (App.  UW) 

In  an  action  for  goods  sold,  a  general  ver- 
dict was  returned  for  defendant,  with  answers 
to  interrogatories,  finding  that  defendant  did  not 
order  the  goods  shipped,  and  that  plaintiff,  in 
pursuance  of  the  order,  shipped  the  goods,  and 
delivered  tbe  same  to  defendant,  and  that  de- 
fendant unloaded  the  same  from  the  car,  and 
sold  some  of  them,  and  that  there  was  no  evi- 
dence as  to  tbe  value.  It  did  not  appear  that 
any  price  was  agreed  upon,  or  that  any  ac- 
count was  rendered  to  defendant,  or  that  the 
goods  had  ever  been  accepted.  Held,  that  a  mo- 
tion for  judgment  for  plaintiff  notwithstanding 
the  verdict  was  properly  denied.— Gates  Lnmber 
Co.  T.  Todd,  33  N.  E.  3S^  22  Ind.  App.  148. 

in    (App.  ma 
In  an  action  on  account  for  goods  aold  to 
the  firm  of  A.  ft  B.,  defenses  were  set  up  by 

A.  that  the  debt  was  paid,  and  also  that  plain- 
tiff had  released  A.  from  liability,  and  accepted 

B.  in  bis  stead.  There  was  a  general  verdict 
against  B.  and  in  favor  of  A.  There  was  also 
a  special  finding  that  the  Indebtedness  of  the 
firm  was  fully  paid  before  the  action  was  ia- 
stitnted.  Held  that,  while  such  findings  might 
be  inconsistent  with  other  findings  and  with 
the  general  verdict  against  B.,  who  did  not  ap- 
peal, it  would  not  have  been  consistent  with 
such  finding  to  render  judgment  against 
and  not  being  irreconcilable  with  the  genera] 
verdict  in  his  favor,  the  judgment  wooU  not 
be  reversed.— Jones  r.  Austin,  fi8  X.  E.  lOS!, 
lid  Ind.  App.  8!t9. 

Fob  Casks  fboh  Otheb  SiAtBS, 
See  43  Cest.  Dio.  Sales,  1  10T7. 
See.  also.  35  Cyc  p.  57& 


Tkia  Dtswt  ta  eoaspUad  oa  the  Xajr-HMmbar  Syataas.  For  w^lMMti— , 


Digitized  by 


Google 


§  S66        [SlDd.I>lt.-Pag«MU        SALES;  VII  (E),  (F). 


1366.  Jndcmvmt  and  «eevtl«B. 

Conformity  to  Tazdlet  and  findings,  see  Judo- 
UKNT,  I  250. 

Fob  Cases  fbou  Otheb  States, 
Skb  43  Cent.  Dig.  Sales,  |  107& 
See,  also,  35  Ore.  p.  579. 

(F)  ACTIONS  FOB  DAMAGEa 

S  369.  Nature  aad  form. 

la]    (App.  1908) 

The  suit  is  on  an  executed  contract  for 
mosey  due  thereon,  and  not  for  damages  for 
breach  thereof;  the  complaint  setting  out  an 
order  by  defendant  to  plaintiff  for  books  on 
specified  terms,  alleging  plaintiff's  delivery  of 
the  books  to  defendant,  and  performance  by 
plaintiff  of  all  the  stipolations  of  the  alleged 
contract,  and  defendant's  refusal  to  accept  the 
books,  and  pay  therefor,  and  demanding  judg- 
ment for  the  price.— Ronse  T.  Boae,  41  Ind. 
App.  308,  83  N.  E.  253. 

Fob  Casks  vboh  Otbeb  Staiks, 

See  43  Cent.  Dig.  Sales,  H  1063,  1064. 

See,  I  also,  35  Cyc.  p.  583. 

1 370.  Rlgltt  of  action. 

[a]  (Snp.  1864) 

When  a  part  owner  of  a  steamboat  sells 
his  interest  in  it  to  another  part  owner,  subject 
to  the  indebtedness  of  the  boat,  in  consideration 
of  a  sum  of  money  and  an  agreement  by  the 
vendee  to  Indemnify  him  for  all  payments  and 
expenses  on  account  of  said  indebtedness,  the 
vendor  can  maintain  a  personal  action  against 
the  vendee  for  a  failure  to  fulfill  said  agreement 
of  Indemnification.— McMaban  v.  Stewart^  2S 
Ind.  590. 

[b]  (Sap.  1878) 

Where  anything  remains  to  be  done  in  or- 
der to  transfer  the  title  to  personal  property, 
though  the  seller  cannot  sue  for  the  price,  he 
may  maintain  an  action  toi  a  breach  of  the  con- 
tract, provided  such  thing  remains  undone 
through  the  fault  of  the  buyer.— Indianapolis, 
P.  &  C.  By.  Co.  V.  McGufre,  G2  Ind.  140. 

Fob  Cases  fbdh  Otheb  States, 
See  43  Cent.  Dia.  Sales,  i  lOSSu 
See,  also,  35  Cyc.  p.  583. 

S  871.  Oondltlona  praocdant* 

[a]  (Sup.  1860) 

Where,  on  failure  of  the  buyer  to  accept 
the  goods,  the  seller  resells  them  at  public  auc- 
tion, the  fact  that  tbe  auction  sale  was  a  sham 
does  not  preclude  the  seller  from  a  recovery  for 
breach  of  the  contracL— Bartiee  v.  Laws,  15 
Ind.  109. 

[b]  (Super.  1873) 

On  a  contract  of  purchase,  neither  party 
can  maintain  a  snit  for  nonperformance  without 
having  first  performed  or  offered  to  perfonn  bis 


part  of  the  agreement— Campbell  t.  Miller, 

Wils.  412. 

[c]  (Snp.  1882) 

Where  a  contract  for  the  sale  of  Ice  provid- 
ed that  it  should  be  delivered  "as  required," 
and  the  buyer  failed  to  give  orders  for  the  de- 
livery of  part  of  it,  the  seller,  in  a  suit  for 
breach  of  the  contract,  was  only  required  to 
allege  that  he  had  at  all  times  been  ready  and 
willing  to  perform,  and  was  not  required  to  al- 
lege that  he  had  tendered  the  ice. — Schreiber  v. 
Butler,  84  Ind.  576. 

[d]  (Sop.  1SS6) 

An  action  for  damages  for  fellare  to  exe- 
cute a  note  for  the  purchase  of  goods  according 
to  agreement  cannot  be  maintained  where  the 
plaintiff  retains  another  note  for  the  full  price, 
which  fa  not  shown  to  be  worthless.— Camahan 
V.  Hughes,  108  Ind.  225^  9  M.  R  79. 

[el    (App.  1900) 

Where  a  purchaser  contracted  to  take  a 
certain  amount  of  ice  each  month,  at  a  stipu- 
lated price,  and  bound  the  seller  not  to  sell  to 
any  other  person,  the  seller  cannot  recover  dam- 
ages for  the  buyer's  refusal  to  take  the  specified 
amount,  when  he  neither  tendered  it,  nor  at- 
tempted to  dispose  of  it  at  the  market  price.^ 
Gardner  v.  Caylor,  S6  N.  E.  134.  24  Ind.  App. 
521, 

Fob  Cases  nou  Otheb  States, 

See  43  Gent.  Dia.  Sales,  $§  108&-10S8. 
See,  also,  35  Cyc.  p.  584. 

S  372.  Defonsea. 

[a]   (App.  1895) 

In  an  action  for  the  breach  of  a  con- 
tract to  purchase  corn,  the  fact  that  plaintiff 
was  not  the  sole  owner  of  the  corn  ia  no  defence, 
where  it  appears  that  he  was  willing  and  able 
to  deliver  the  same.— Bhea  v.  Crunk,  12  Ind. 
App.  23,  30  N.  E.  879. 

Fob  Cases  fbdh  Otheb  States, 
See  43  Cent.  Dio.  Sales,  1  1089; 
See,  also,  85  Cyc.  p.  583. 

i  874.  Time  to  wmm  mmA  limitations. 

[a]  (Sap.  1886) 

Where  a  purchaser  of  goods  refosea  od 
their  deliveiy  to  execute  a  note  in  payment^  in 
violation  of  the  contract  of  sale,  the  seller  can 
sue  immediately  as  for  breach  of  contract.— 
Camahan  v.  Hughes.  108  Ind.  225,  9  N.  E.  79. 

[b]  (App.  1901) 

Where  property  is  sold  on  credit,  and  the 
purchaser  fails  to  give  security  as  agreed,  the 
seller  may  sue  before  the  expiration  of  the 
credit  period,  on  the  breach  of  the  agreement, 
for  damages  equal  to  the  value  of  the  security 
had  it  been  given.— Orr  v.  Leathers,  61  N.  E. 
941,  27  Ind.  App.  572. 

For  Cases  fbou  Otheb  States, 
See  43  Cent.  Dig.  Sales,  S  lOdl. 
See,  also.  35  Cyc.  p.  586. 

For  asplamatioa^  see  pac*  tii> 
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S376.  Pleadlnc. 

Fob  Cases  fbou  Otreb  Statu, 

See  43  Cent.  Dig.  Sales,  B  1092-1004. 
See,  also,  35  CfC.  pp.  686-688. 

1 377.  —  DflolaratioB,    aomplalmty  or 
peUtloH. 

[a]    (Sap.  18G7) 

Where  a  party  agrees  to  deliver  property 
on  a  day  and  at  a  place  named  in  the  contract 
of  sale,  be  cannot  maintain  an  action  on  the 
contract  without  alleging  and  proving  his  readi- 
ness at  the  time  and  place  to  deliver  the  prop- 
erty to  the  rendee.— Johnson  t.  Powell,  9  Ind. 

[b]  {Snp.  1866) 

In  an  action  on  a  contract  for  the  sale  of 
goods,  although  not  reduced  to  writing,  which 
has  been  rendered  valid  by  a  part  payment  or 
by  delivery,  the  complaint  wilt  be  suatained  on 
demurrer,  notwithstanding  it  does  not  aver  that 
the  contract  was  reduced  to  writing. — Harper  t. 
Millet,  27  Ind.  277. 

[c]  (8av. 

In  an  action  by  tlie  seller  for  damageti  for 
a  breach  of  contract  for  the  purchase  of  a  cer- 
tain number  of  hogs,  at  a  specified  price,  of  a 
minimum  weigb^  at  a  fixed  time  and  place, 
where  the  complaint  alleged  that  the  plaintiff 
had  the  hogs  at  the  place  and  time  fixed,  ready 
for  delivery,  and  the  defendant  failed  and 
refused  to  receive  and  pay  for  tiiem,  after  ver- 
dict and  judgment  for  the  plaintiff.  It  was  not 
necessary  to  further  aver  that  the  hogs  were 
weighed  and  set  apart  for  the  defendant.— Daw- 
son V.  Byard,  41  Ind.  166. 

[d]  (Sop.  1ST3) 

One  paragraph  of  the  complaint  averred 
that  the  plaintiff  contracted  and  agreed  with  the 
defendant  to  sell  him  certain  shares  of  stock, 
etc.,  and  the  defendant  in  consideration  therefor 
undcrtooli  and  expressly  agreed  with  the  plain- 
tiff to  pay  him,  etc.,  and  that  the  plaintiff  of- 
fered to  execute  and  {terform  said  contract,  and 
to  transfer  said  stock,  and  had  been  ready  and 
willing  at  all  times  to  perform  said  contract, 
but  the  defendant  failed  and  refused,  etc.  An- 
other imragraph  varied  the  averment  thus: 
"And  the  plaintiff  then  and  there  delivered  to 
defendant  the  certificate  of  stock  held  and  own- 
ed by  him  for  said  two  shares  of  stock,  which 
defendant  accepted,  and  the  plaintiff  then  and 
there  offered  to  transfer  the  said  shares  of  stock 
to  defendant,  and  defendant  refused  to  pay," 
etc.  Held,  that  each  paragraph  alleged  a  com- 
plete agreement  to  sell  by  the  plaintiff  and  to 
pay  by  the  defendant;  that  the  two  minds  met; 
and  that  the  contract  was  not  nude,  for  the 
agreement  of  the  one  was  the  consideration  for 
the  agreement  of  the  other.— Bruce  v.  Smith,  44 
Ind.  1. 

[e]  (Sap.  1E76) 

Whore  sale  is  made  of  a  certain  amount  oC 
uniilentiGed  personal  property,  to  be  of  a  speci- 
fied kind  and  quality,  an  averment  of  the  tender 


of  such  amount,  kind,  and  quality  to  defendant 
by  plaintiff,  io  an  action  for  breach  of  such  con- 
tract of  sale.  Is  inffldenL— Newhy  v.  Bogen,  oi 
Ind.  183. 

to     (Sap.  1876) 

By  the  terms  of  a  written  contract  one 
party  thereto  bound  himself  to  deliver  to  the 
other  a  specified  amount  of  a  certain  kind  <^ 
chattels,  at  a  place  therein  designated,  "at  the 
option  of  the"  latter,  "at  any  time"  during  a 
specified  period.  Held,  in  a  suit  by  the  former 
against  the  latter  for  a  breach  of  such  contract, 
that  it  was  sufficient  for  the  former  to  aver  in 
bis  complaint  that  during  all  of  such  period  be 
had  had  the  amount  and  kind  of  chattels  agreed 
upon  in  his  possession  ready  for  delivery,  but 
that,  though  the  latter  bad  notice  thereof,  he 
never  notified  the  former  to  deliver  the  same, 
whereupon,  after  the  expiration  of  such  periot^ 
be  sold  the  same  to  a  third  person,  to  bis  dam- 
age.— Posey  V.  Scales,  55  Ind.  282. 

[g]    (»up.  1881) 

The  averment  of  an  offer  to  perform  Is  a 
material  and  necessary  averment  in  an  action 
by  the  seller  for  breach  of  contract  to  purchase 
goods.— Fen  T.  Unller,  78  Ind.  507. 

[fa]  (8np.  1S82) 
Defendant  agreed  to  purchase  of  plaintiff 
a  certain  quantity  of  ice  during  the  season  of 
1880.  In  an  action  on  the  contract,  plaintiff  al- 
leged that  be  was  ready  to  comply  therewith, 
but  defendant  had  ordered  only  one-third  of  the 
specified  quantit;,  and  refused  to  order  the  bal- 
ance, and  that  the  season  of  1880  had  expired. 
Held,  that  plaintiff  need  not  allege  demand  of 
performance  of  defendant— Schreiber  v.  Butler, 
84  Ind.  670. 

Where  a  contract  provided  for  the  sale  of 
30  cars  of  ice  by  plaintiff  to  defendant,  a  com- 
plaint for  breach  by  defendant  alleging  that  he 
failed  to  order  20  car  loads,  whereby  plaintiff 
had  been  left  with  260  tons  of  ice  which  be  bad 
been  unable  to  sell  and  was  thus  damaged  in 
a  certain  sum,  was  sufficient  as  to  its  allega- 
tions of  the  quantity  of  ice  lost  and  the  dam- 
ages suffered  by  plaintifl^  and  eUegations  as  to 
precisely  when  the  breach  occurred,  as  to  the 
price  of  ice  at  that  time,  were  unnecessary,  in 
the  absence  of  any  motion  to  make  more  definite 
and  certain. — Id. 

In  an  action  for  failure  of  defendant  to  ac- 
cept ice  pursuant  to  a  contract  of  sale,  allega- 
tions in  the  complaint  that  defendant  had  failed 
and  refused  to  take  the  ice  during  the  period 
fixed  by  the  contract  for  its  delivery  were  suffi- 
cient to  show  that  the  cause  of  action  had  ac- 
crued at  the  time  the  action  was  brought. — Id. 

[1]  (Snp.  ISU) 
A  complaint  in  an  action  for  breach  of 
contract  stipulating  for  the  purchase  of  a  monu- 
ment for  a  specified  sum  on  delivery  thereof, 
which  alleges  that  the  seHer  on  receiving  the 
monument  to  be  manufactured  by  him  notiiied 
the  buyer  and  informed  her  that  he  was  ready 
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to  pat  it  up,  but  which  does  not  allege  that  he 
tendered  the  property  to  the  buyer  at  the  place 
appointed  for  delivery,  or  that  it  was  impossi- 
ble for  him  to  mate  the  tender  or  that  he  was 
prevented  by  the  buyer  from  making  the  tender, 
states  a  cauae  of  action  for  the  difference  be- 
tween contract  price  of  the  monument  and  its 
market  price.— Dwiggins  t.  Clark,  94  Ind.  49. 
48  Am.  Rep.  140. 

[]]  (Ap».  1896) 
Hie  complaint  for  bnadi  of  a  contract  to 
pnrchase  bark  the  title  to  which  has  never 
passed  to  the  purchaser  most  alt^  the  market 
price  at  the  time  and  place  of  delivery.— Hidg- 
ley  T.  Mooney,  45  N.  B.  848,  16  Ind.  App.  362. 

m    (App.  1899) 

A  complaint  by  a  seller  for  damages  for  a 
breach  by  the  buyer  Is  sufficient,  if  the  breach 
Is  alleged  geneiaUy.— Vice  t.  Brown,  63  M.  E. 
776.  22  iDd.  App.  845. 

ni     (App.  1908) 

A  complaint  for  breach  of  a  contract  to 
purchase  staves,  averring  that  the  manufac- 
turers have  fully  performed,  and  have  been  at 
all  times  ready,  willing,  and  able  to  perform, 
and  were  at  all  times,  and  remained  up  to  the 
bringing  of  the  action,  ready,  able,  and  willing 
to  deliver  the  staves,  and  that  they  were  pre- 
vented from  80  doing  by  the  buyer,  in  that  he 
failed  and  neglected  to  accept  the  same,  suffi- 
ciently avers  jwrfonnance  of  the  contract  by  the 
manufacturers,  under.  Burns'  Ann.  St.  li)08,  8 
370,  providing  that,  in  pleading  performance 
of  a  condition  precedent  in  a  contract,  it  shall 
be  sufficient  to  allege  generally  that  a  party  has 
performed. — Jennings  v.  Shertz,  88  N.  E.  729. 

Fob  Cases  fbou  Other  States. 

See  43  Cent.  Dio.  Sales,  |  1092. 
See.  also,  35  Cyc.  p.  586. 

{ 378.  ~—  Pleft  or  uiawer,  mmd  snbse- 
qnent  pleacUns** 
[ft]    (Sap.  1880) 

In  an  action  against  a  widow  for  breach 
of  contract  to  accept  a  monument  for  the  grave 
of  her  husband,  an  answer  showing  that  plain- 
titTs  agent  professed  to  deal  with  the  widow  as 
her  friend,  she  not  knowing  him  to  be  an  agent, 
and  falsely  represented  the  amount  which  would 
be  received  by  her  from  her  husband's  estate, 
and  greatly  exaggerated  the  value  of  the  monu- 
ment, and  thereby  procured  the  contract,  was 
sufficient  on  demurrer.— Hummel  v.  Tyner,  70 
Ind.  84. 

[b]    (Snp.  1882) 

In  a  suit  for  damages  for  defendant's 
breach  of  contract  to  purchase  a  stated  quantity 
of  ice,  a  counterclaim  for  damages  because  of 
the  negligent  packing  of  a  portion  of  the  ice 
covered  by  the  contract  is  bad,  in  the  absence 
of  any  averment  of  payment  therefor  by  defend- 
ant—Schreiber  V.  Butler,  84  Ind.  576. 


.   [0]    (Snp.  1889) 

In  an  action  for  a  refusal  to  accept  com 
delivered  under  a  contract  of  purchase,  an  an- 
swer, admitting  the  contract  and  refusal,  but 
alleging  the  failure  of  the  seller  to  deliver 
com  of  the  quality  agreed  on,  and  demanding, 
by  way  of  counterclaim,  the  amount  of  profits 
which  the  purchaser  would  have  realized  on  a 
resale  that  he  had  made,  is  bad  on  demurrer, 
where  it  fails  to  allege  that  the  purchase  and 
sale  were  made  by  the  parties  in  contemplation 
of  a  then  existing  contract  of  resale  to  certain 
named  parties  in  a  designated  market  and  at  a 
specified  price,  and  that  at  the  time  and  place 
of  delivery  nnder  the  contract  of  purchase  no 
other  com  of  the  desired  quality  conld  be  ob- 
tained With  which  to  fulfill  the  contract  of  re- 
sale.—Babm  V.  Deig,  121  Ind.  283,  28  N.  E. 
141, 

Fob  Cases  rabu  Otbkb  Statbs, 
See  48  Cent.  IHa,  Sales,  1  1093. 
See,  also,  36  Cyc.  p.  688. 

S  379.  —  Issvaa,  prooft  mmA  TuiaMe. 

[a]    (Snp.  1886) 

Under  a  complaint  that  plaintiffs  agreed  to 
deliver,  and  defendant  to  receive,  at  a  stipu- 
lated price,  100  stock  hogs,  within  20  days  at 
either  of  two  scales,  and  that  plaintiffs  had  the 
hogs  ready  for  delivery  at  the  time  and  place 
agreed  on,  the  evidence  showed  that  plaintiffs 
had  purchased  the  hogs  from  different  persons 
and  had  them  ready  to  deliver,  but  had  not  ac- 
tually driven  them  to  the  scales.  Held,  that 
there  was  no  substantial  variance.— Carter  v. 
Carter,  101  Ind.  460. 

Fob  Cases  prom  Other  States, 
See  43  C^nt.  Dig.  Sales,  S  1094. 
See.  also,  35  Cyc  p.  688. 

S  384.  Damases. 

Conditional  sales,  see  post,  S  479. 

[a]  (Snp.  1875) 
An  action  against  a  railroad  company, 
based  on  a  contract  under  which  plaintiff  has 
placed  on  the  line  of  defendant's  road  a  quan- 
tity of  firewood,  which,  by  the  contract,  defend- 
ant was  to  measure,  receive,  and  pay  for  at  a 
certain  price  per  cord,  of  which  placing  of  the 
wood  defendant  has  been  notified  by  plaintiff, 
but  as  to  a  portion  thereof  has  not  measured, 
received,  or  paid  therefor  as  agreed  on.  which 
portion,  having  been  insured  by  plaintiff  as  his 
own  after  it  should  have  been  so  accepted,  has 
been  destroyed  by  fire  without  plaintiff's  fault, 
is  not  an  action  for  the  price  of  the  wood,  but 
is  an  action  for  not  accepting  the  wood,  accord- 
ing to  the  contract;  end  the  measure  of  dam- 
ages is  the  difference  between  the  contract  price 
and  the  market  price  at  the  time  and  place  at 
which  the  wood  ought  to  have  been  accepted.— 
Pittsburgh,  C.  &  St.  L.  Ry.  Co.  t.  Heck,  50 
Ind.  303.  10  Am.  Bep.  713. 


This  Dlsest  Is  eompllad  <n  tha  Kajr-Kuabsr  Sjstem.  Fox  explauttoiif  ■••  PMC*  Ui> 

8  IKD.DIO.— 63 


Digitized  by 


Google 


S  884 


BALES,  VII  00. 


CIIad.I>lK.— PasafH] 


I  8S8 


n>]    (Snp.  1875} 

Where  one  agreed  to  purchase  property, 
and  refused  to  take  It,  the  loss  of  the  bargain 
coDstitutes  the  proper  measure  of  damageB,  and 
not  the  price.— Dt^an  t.  Staddwker,  62  Ind. 
280. 

[e]    (Sup.  1881) 

la  an  action  for  breach  of  contract  to  pur- 
chase goods,  plaintiff  could  not  recover  as  dam- 
ages the  profits  which  he  would  have  made  by 
the  sale,  where  he  does  not  offer  to  deliver  the 
goods.-FelI  T.  Mnller,  78  Ind.  507. 

[d]  The  seller's  measure  of  damages  for  the 
rescission  of  an  executory  rontract  of  sale  Is 
the  difference  between  the  market  value  of  the 
property  at  the  time  and  place  of  delivery  and 
the  price  fixed  by  the  contract.— (Sup.  ISSl) 
Dwigglns  T.  Clark,  94  Ind.  49,  48  Am.  St  Rep. 
140;  (18fi«)  McComas  v.  Haas,  8  N.  E.  579, 
107  Ind.  512 ;  (1896)  Ridgley  v.  Hooney,  45  N. 
£.  .148,  16  Ind.  App.  302;  (1897)  Browning  v. 
Simons,  46  N.  E.  86,  17  Ind.  App.  45;  (1898) 
mn  T.  Mumford,  49  N.  E.  861,  19  Ind.  App. 
609. 

[e]    (Sap.  1884) 

Where  a  buyer  of  a  monument  to  be  man- 
ufactured by  the  Heller  refused  to  aroept  the 
same,  and  no  title  passed  to  the  buyer,  the 
measure  of  damages  in  an  action  for  breach  of 
contract  was  the  contract  price  less  the  m&r- 
ket  value  of  the  property  at  the  place  and  time 
where  and  when  it  should  have  been  accepted, 
or,  If  there  was  no  maritet  price  at  that  place, 
the  measure  of  damages  was  the  difference  be- 
tween the  contract  price  and  the  value  of  the 
property  at  the  place  of  deliveiy  determined 
by  the  market  value  at  some  other  reasonable 
convenient  place  and  the  reasonable  cost  of 
transportation  to  that  place.— Pwiggins  v. 
Clark,  94  Ind.  49,  48  Am.  Itep.  UO. 

m  (9wp.  1886) 
Where  goods  are  sold  upon  credit,  the  pur- 
chaser agreeing,  as  part  of  the  contract,  to  ex- 
ecute notes  payable  at  a  future  day  for  the 
purchase  price,  the  seller  is  entitled,  upon  the 
refusal  of  the  purchaser  to  exccrte  the  notes, 
to  maintain  an  action  therefor,  and  the  measure 
of  damazes  Is  the  fall  price  of  the  goods. — Cam- 
ahan  v.  Hughes,  108  Ind.  225,  0  N.  E.  T9. 

[g]    (App.  1S92) 

Defendants  agreed  to  bny  and  plaintiffs 
to  sell  4,000  barrels,  to  be  delivered  at  defend- 
ants' mill  by  January  Ist.  Tt  was  further 
agreed  that  defendants  should  buy  of  plaintiffs 
all  the  barrels  they  should  use  for  one  year 
from  the  date  of  the  contract.  HiUl  that,  where 
plaintiffs  had  a  quantity  of  barrels  ready  for 
delivery,  though  after  January  1st,  but  before 
tender  at  the  place  agreed  on  were  notified  by 
defendants  not  to  deliver  them,  plaintiffs*  meas- 
ure of  damages  Is  the  difference  between  the 
contract  price  and  the  market  value.- Xeal  r. 
Shewalter,  5  Ind.  App.  147,  .31  N.  K.  848. 


Defendants  agreed  to  buy  and  plaintiffs 
to  sell  4,000  barrels,  to  be  delivered  at  defend- 
ants' mill  by  January  Ist.  It  was  further 
agreed  that  defendants  should  buy  of  plaintiffs 
all  the  barrels  they  should  use  for  one  year 
from  the  date  of  the  contract.  Hctd  that,  since 
title  to  the  barrels  did  not  pass  until  delivery, 
where  a  quantity  of  the  barrels  was  destroyed 
by  tire  while  in  plaintiffs'  possession,  after  de- 
fendants' refusal  to  receive  them,  plaintiffs  can 
only  recover  for  those  so  destroyed  the  differ- 
ence between  the  contract  price  and  the  market 
value  at  the  time  defendants  made  default— Id. 

[hi  (App.lS»e) 

In  an  action  for  the  breadi  of  a  contract 
to  purchase  all  the  tomatoes  which  plaintiff 
should  grow  and  deliver  to  defendant,  plaintiff 
can  recover  only  the  dltfeience  between  the  con- 
tract price  and  the  cost  of  picking  and  deliver^ 
ing,  where  it  is  shown  there  is  no  market  for 
the  tomatoes.— Indiana  Canning  Co.  v.  Priest, 
45  N.  E.  018, 16  Ind.  App.  445. 

[I]  (APP.19M) 
Defendant  contracted  to  purchase  650  tons 
of  bar  irou,  assorted  hardware  specifications, 
within  a  specified  period,  at  specified  prices ;  de- 
fendant to  furnish  specifications.  Plaintiff  op- 
erated a  rollirg  mill  for  the  manufacture  of  such 
iron :  defendant  having  knowledge  by  previous 
dealings  that,  though  the  contract  did  not  re- 
quire plaintiff  to  manufacture  the  goods,  snch 
was  its  intention,  and  that  it  expected  to  ob- 
tain its  profits  therefrom.  Ilcid,  that  the  meas- 
ure of  plaintiff's  damages  was  not  the  difference 
between  the  market  value  and  the  contract 
price,  but  the  difference  between  what  it  would 
cost  plaintiff  to  make  and  deliver  the  iron 
specified  and  the  contract  price,  if  such  price 
was  grenter  than  the  cost— W.  J.  HoUiday  & 
Co.  V.  IliKhland  Iron  &  Steel  Co.,  43  Ind.  App. 
,342,  87  X.  E.  249. 

Fob  Ca.ses  from  Othkb  States. 

See  43  Cent.  Dig.  Sales,  §§  1098-1107. 
See,  also,  35  Cyc.  pp.  591-000. 

S386.  Trial. 

Fob  Cases  fbou  Other  Statfs, 
See  43  Cent.  Dio.  Sales,  |  llOS. 
See,  also,  STt  Cyc  pp.  GOO.  001. 

S  388.    InatrnetloBB. 

[a]  (8np.  1SS4) 
In  an  action  for  breach  of  fiontract  in  re- 
fusing to  accept  (he  article  bought,  an  instruc- 
tion that  if  the  buyer  prevented  the  delivery  of 
the  article  and  the  seller  had  kept  it  not  as  his 
ow^n  proiwrty,  but  for  tbe  buyer,  ready  at  all 
times  to  deliver  it  pursuant  to  contract,  the 
measure  of  the  seller's  recovery  was  the  con- 
tract price,  was  erroneous,  as  authorizing  a 
recovery  on  a  cause  of  action  not  stated  In  the 
complaint  which  was  for  the  recovery  of  the 
difference  betn'een  the  contract  price  and  the 
market  value.— Dwigglns  v.  Clark.  94  Ind.  49. 
48  Am.  Itep.  140. 
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(F).  vra  (A). 


[bl    (Ai.p.  19TO) 

Where  the  evidence  was  sufficiently  clear 
to  enable  tlie  jury  to  estimate  the  difference  he- 
tween  the  cost  of  maaufacturing  and  delivering 
the  iron  and  the  contract  price,  the  court  did 
not  err  in  authorizing  the  jury  to  apply  that 
measure  of  damages  on  the  theory  that  the 
method  of  estimating  them  was  uncertain.— W. 
J.  Hollidey  &  Co.  v.  Highland  Iron  &  Steel  Co., 
43  Ind.  App.  342,  87  X.  E.  249. 

Fob  Cases  from  Otiiek  States. 
See  43  Cent.  Dio.  Sales,  |  110& 
See,  also,  35  Cyc.  p.  601. 


VIII.  BEMEDIES  OF  BUYER. 

Action  of  debt,  see  Debt,  Action  op,  S  1. 
Of  goods  sold  coDdidoiially,  see  post,  {  4S1. 
RescissioD,  see  ante,  ||  112-130. 


(A)  RECOVEKT  OF  PRICB. 

Earnest  money  as  element  of  damage  for  breach, 
Bee  post,  S  418. 


{  390.  Hatua  and  turm  off  mavdr. 

[aj    (Snp.  tMl) 

Rescission  of  contract  Is  not  the  only  rem- 
edy of  a  purchaser  of  goods.  If  fraud  has  been 
practiced,  or  there  has  been  a  breach  of  war- 
ranty, he  may  stand  to  the  bargain  and  recover 
damages  for  the  fraud,  or  he  may  rescind  the 
<»ntT8ct,  return  the  thing  bou^t,  and  receive 
back  what  he  paid  or  sold.— Ijove  v.  Oldham,  22 
Ind.  SI. 

Fob  Cases  fbom  Other  States, 
See  43  Cent.  Dig.  SnIeR,  S  llOd. 
See,  also,  3o  Cyc.  p.  600. 

S391.  Blsht  off  MtioB. 

[a]    (Snp.  1847) 
On  the  24th  of  September,  1S4.",  A.  and  B. 
made  a  written  aRreement  by  which  the  latter 
sold  to  the  former  100  hoRs.  to  be  delivered  be- 
tween the  Ist  and  2r»th  of  the  next  December. 

A.  was  to  pay  .$3  per  hundred-wpigbt  for  the 
hofts.  He  paid  $HK)  down,  and  was  to  pay  the 
further  sum  of  $,"»10  on  or  before  the  27th  of 
November,  1845.  He  failed  to  pay  auch  further 
sum  by  the  last-named  day.  but  on  the'  2d  of 
December  following  he  tendered  the  amount  to 

B.  ,  who  refused  to  receive  it,  alleging  that,  as 
A.  had  failed  to  pay  the  money  act-onling  to  the 
nsreement,  he  (IV)  had  sold  the  hojts  to  C.  B. 
contracted  with  C.  for  the  hogs  on  the  29th  of 
November,  1S1.~,  but  did  not  deliver  them  to 
him  till  the  10th  of  Dpeember  following.  *  On 
the  day  before  they  were  thiis  delivered  A. 
again  offered  to  pay  B.  the  balance  due  accord- 
ing to  his  contract,  if  B.  would  deliver  the  hogs 
to  him,  which  B.  refused  to  do.  Held,  that  A. 
might  recover  from  B.,  in  an  action  for  money 
had  and  received,  the  $100  advanced  as  afore- 
said.—Patterson  V.  Coats,  8  Biackf.  500. 


[b]  (App.  1891) 

In  the  absence  of  a  breach  of  warranty  or 
fraud,  the  mere  &ct  that  goods  sold  are  worth 
less  than  the  contract  price  will  not  authorize 
a  recovery  by  the  purchaser  of  the  excess  of  the 
price  so  paid  over  the  actual  value  of  the  goods. 
-Weller  v.  Bectell,  2  Ind.  App.  228,  28  N.  E. 
333. 

[c]  (App.  1900) 

A  complaint  alleged  that  plaintiff  agre-nl 
to  convey  mort-ja^ed  land,  and  pay  $250  for  *he 
immediate  delivery  of  livery  stoctt,  the  title  to 
which  should  not  pass  unless  the  mortgage  was 
reduced  to  a  specified  sum  within  a  certain 
time ;  that  plaintiff  conveyed  the  land  and  paid 
the  $2,50,  but  failed  to  reduce  the  mortgage 
within  the  time  agreed ;  that  defendant  there- 
upon took  possession  of  the  livery  stock,  as 
owner,  and  sold  a  part  or  all  of  tlie  same;  that 
the  contract  of  sale  was  wholly  rescinded  by 
mutual  consent ;  that  defendant  has  retained 
the  land  and  money  paid  by  plaintiff ;  and  that 
there  is  due  him.  after  making  all  allowances, 
a  certain  sum.  Held,  that  plaintiff,  though  in 
default,  was  entitled  to  recover  back  the  amount 
paid,  on  a  rescission  of  the  contract  by  mutua^ 
agreement.— Fruits  v.  Pearson,  57  N.  E.  luS, 
25  Ind.  App.  235. 

[d]  (91IP.U01) 

A  complaint  which  alleges  that  plaintiff 
returned  a  horse  which  he  had  purchased  from 
defendant  and  demanded  a  letnm  of  his  mon«y 
on  the  ground  that  the  horse  was  not  as  repre- 
sented, and  that  defendant  accepted  and  ret^n- 
ed  the  horse  and  promised  to  repay  the  money 
by  a  stated  time,  shows  a  complete  resclfu^on  of 
the  contract  of  sale,  and  states  a  cause  of  action 
for  the  recovery  of  the  price  paid.- Kendall  v. 
Ilardebeck,  71  N.  E.  057,  103  Ind.  373. 

Fob  Cases  fbom  Other  States, 

See  43  Cent.  Dig.  Sales,  SI  1110-1127. 
See,  also,  35  Cyc.  pp.  002-006. 

§  392.  Conditions  precedent. 

[a]    (App.  1893) 

Where  the  complaint  asked  that  defendant 
be  compelled  to  restore  money  paid  by  plaintiff 
for  stock  in  a  gas  company,  alleging  that  plain- 
tiff was  induced  to  purchase  the  stock  through 
false  representations  of  defendant,  an  officer 
in  such  company,  proof  that  defendant  made 
false  representations  concerning  the  company's 
ownership  of  a  certain  gas  well  does  not  entitle 
plaintiff  to  recover  the  purchase  price,  in  the 
absence  of  any  evidence  that  the  stock  was 
worthless,  unless  he  restores  the  stock  issued 
him.— Baldwin  v.  Marsh,  6  Ind.  App.  533,  33 
X.  E.  973. 

Fob  Cases  fbou  Other  States, 

See  43  Cent.  Dig.  Sales,  H  1128-1131 
See,  also,  35  Cyc.  p.  (i07. 

S396.  Pleadlns. 

In  justice's  court,  see  Justices  of  toe  Peace, 
S  1)1. 
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[s]    (■«».  UTT) 

In  an  action  to  recover  mooey  xiald  for  a 
patent  right,  the  complaint  alleged  that  defend- 
ant and  an  i^nt  for  its  ule  represented  that 
it  was  of  a  certain  valne ;  that  if  plaintiff  vouM 
join  defendant  in  parchasing  it,  each  paying 
half,  aa  aBBignment  and  sale  of  the  aape  would 
be  made  to  them ;  that  plaintil^  being  inform- 
ed that  defendant  had  paid  his  half,  paid  bis 
also,  and  an  assignment  of  such  patent  right 
was  msjde  to  them ;  that  It  was  of  no  value ; 
and  that  defendant  had  not  paid  or  intended  to 
pay  hia  hal(  but  combined  with  sacb  agent  to, 
and  did,  indace  plaintiff  to  parchase  a  worth- 
less artide,  and  received  a  portion  of  the  mon- 
ey for  so  deceiving  plaintiff.  Beld,  that  the 
complaint  was  not  demanable.— Hess  t,  Tonng, 
69  Ind.  379. 

Fob  Cases  rBoic  Otheb  States. 

Sex  43  Cent.  Dig.  Sales,  K  1134, 1135. 
See,  also,  35  Cyc  p.  €00. 


(B)  RECOVERY  OF  GOODS. 

1 390.  Nature  maA  tvtm.  of  nmedy . 

[a]  (App.  1S95> 

As  a  general  rule,  replevin  will  not  lie 
where  there  is  an  executory  and  unexecuted 
contract  of  sale,  although  there  may  have  been 
a  tender  of  performance  in  strict  compliance 
with  the  contract ;  the  parties.  In  such  cases, 
being  left  to  their  action  for  the  breach  of  the 
agreement.— Platter  v.  Acker,  41  K.  E.  832,  13 
Ind.  App.  417. 

Fob  Cases  fboh  Otheb  States, 

See  43  Cent.  Dig.  Rales,  S  1140. 
See,  also,  35  Cyc.  p.  612. 

§  400.  Richt  of  Mtion. 

[ft]    (Sap.  1868) 

In  replevin  of  a  box  of  furs  shipped  by  ex- 
press to  the  plaiutiff,  to  be  paid  for  before  de- 
livery,  it  waa  held  not  to  be  a  sufficient  reply 
in  avoidance  thn^t,  besides  the  fura  answered  up- 
on, the  box  contained  certain  furs  bought  of 
third  parties,  but  unmarked  and  commingled ; 
these  not  being  the  plaintiETs  property  until  de- 
livery.—Mlnchtod  T.  Windoe^  29  Ind.  288. 

[b]  (Sap.  1881) 

The  vendee  named  in  a  bill  of  sale  of  per- 
sonal property  is  not  deprived  of  the  right  to 
recover  the  possession  from  the  vendor,  who  aft- 
ero*ards  wrongfully  obtains  possession  of  the 
property,  by  the  fact  that  the  bill  of  sale  msy 
have  been  without  ajctual  consideration;  but 
he  may  recover  if  the  conveyance  was  made  as 
a  complete  and  perfect  gift— Schenck  v.  Sit- 
hoff,  75  Ind.  485. 

[c]  (App.  1894) 

In  replevin  for  a  traction  engine  sold  to 
plaintiff,  and  afterwards  seized  by  defendant  for 
default  in  the  payment  of  a  purchase-money 
mortgage,  evidence  of  a  breach  of  warranty  in 
the  sale,  without  evidence  of  damage  therefrom. 


does  not  Jnstify  a  verdict  for  ^aintift.— C.  Anlt- 
man  ft  Co.  v.  Richardson,  10  Ind.  App.  413, 
38  N.  E.  532. 

Id  replevin  for  an  engine,  where  the  de- 
fense was  lawful  possession  under  a  purchase- 
money  mortgage  executed  by  plaintiff,  evidence 
is  admissible  in  rebuttal  to  show  that  at  the 
time  possession  was  taken  the  damage  to  plain- 
tiff by  reason  of  a  false  warranty  on  the  sa'* 
left  nothing  dne  on  the  mortgage.— Id. 

Fob  Casks  raou  Other  States, 
See  43  Cext.  Dig.  Sales,  |  1141. 
See,  also,  35  Cyc  p.  612. 

1 401.  Comdltloaa  pvaMdamt. 

[a]  (Snp.  istt) 

A.  contracted  with  B.  for  a  lot  of  catUe, 
[laid  part  of  the  purchase  money,  and  took  part 
of  the  cattle;  it  being  agreed  tbrnt  upon  pay- 
ment of  the  balance  he  should  have  the  rest  of 
the  cattle.  Bcld,  that  until  payment  of  the  bal- 
ance the  right  of  possession  was  in  B.,  and  that 
A.  could  not  maintain  replevin  for  the  rest  of 
the  cattle  without  payment  or  tender  of  sudi 
balance.— Bradley  t.  Midiael,  1  Ind.  S51,  Smitb, 
346. 

[b]  (Sop.  1881) 

A  vendee  of  personal  property  is  not  de- 
prived of  the  ri^t  to  recover  the  possession 
thereof  from  the  vendor,  who  wrongfully  ob- 
tained it  after  the  execation  and  delivery  of  a 
bill  of  sale,  by  the  fact  that  he  may  not  have 
paid  or  tendered  the  consideration  mentJooed  in 
the  bill  of  sale,  but  may  recover  by  showing 
that  it  was  based  on  a  different  consideration, 
which  was  paid  before  the  execotion  of  the  bill 
of  sale.— Schenck      Sithoff,  75  Ind.  485. 

[C]    (Sap.  1890) 

At  a  public  sale  of  property,  pursuant  to 
a  notice  which  contained  a  provision  that  a 
credit  of  eight  months  would  be  given,  the  pur- 
chaser executing  a  note,  with  approved  surety, 
bearing  interest,  plaintiff  purchased  a  part  of 
tbe  property,  and  agreed  to  execute  a  note  for 
the  price,  but  did  not  do  so,  and  more  than  two 
weeks  afterwards  he  tendered  the  amount  in 
money.  This  tbe  seller  refused,  and  told  him 
he  considered  the  contract  at  an  end.  Hdd, 
that  the  tender  of  money,  instead  of  a  note,  was 
not  sufficient,  and  there  was  no  change  of  own- 
ership of  the  goods,  and  the  buyer  could  not 
maintain  replevin  for  them. — Morgan  v.  £sst, 

Ind.  42,  25  N.  E.  8ti7,  9  li.  R.  A.  55& 

For  Cases  from  Otder  States, 
See  43  Cent.  Dig.  Sales,  {  1142. 
See,  also,  35  Cyc.  p.  613. 

S40e.  Defenses. 

[a]    (App.  1892) 

A  person  who  sella  a  horse  in  his  poasva- 
sion,  in  which  othera  have,  unknown  to  the  pur- 
chaser, joint  interests  with  him,  is  estopped 
from  setting  this  up  as  a  defense  to  sn  action 
by  the  purchaser  for  possession  of  the  horBe.— 
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Kaiger  t.  Brandeobuis,  4  Ind.  App.  497,  SI  N. 
E.  211. 

Fos  Cases  fboh  Other  States, 
See  43  Cert.  Dia.  Sales,  f  1143. 
See.  also,  35  Ore.  p.  613. 

{403.  FroMttdiaci. 

[a]  (APP.189S) 

In  replevin  by  a  buyer  for  machinery  seiz- 
ed by  the  seller  for  default  In  payment  of  the 
price,  evidence  of  a  breach  of  varranty  in  the 
sale,  without  a  showing  of  damages  therefrom, 
does  not  justify  a  verdict  for  plaintiff.— <3. 
Aultman  &  Co.  t.  Richardson,  52  N.  B.  Utt,  21 
Ind.  App.  211. 

Fob  Cases  fbom  Other  States, 

See  43  Cent.  Dm.  Sales,  §§  1144,  1145. 
See.  also,  33  Cyc  pp.  613.  614. 

(Q  ACTIONS  FOR  BREACH  OF  CON- 
TRACT. 

S  405.  Klsiat  of  MUon. 
[a]  (8ap.l86:) 
The  defendant  contracted  to  sell  and  de< 
Urer  to  the  plaintiff  a  certain  number  of  hb^ 
well-fatted  and  merchantable,  and  "to  be  our 
best  hogs,  weighing  200  lbs.  and  upwards.'.'  To 
make  up  the  number  the  defendant  added  to 
hogs  of  his  own  other  hogs  bought  by  him  for 
this  purpose ;  they  were,  however,  weighed  be- 
fore the  plaintiff's  agent,  and  not  objected  to 
by  him.  The  plaintiff  agreed  to  take  them  if 
the  defendant  would  take  In  part  payment  cer- 
tain certificates  of  deposit.  The  defendant  re- 
fused so  to  do,  and  thereupon  the  plaintiff  re- 
fused to  take  the  hogs,  as  not  filling  the  con- 
tract, and  brought  suit  thereon.  Held,  that  the 
defendant  had  failed  to  comply  with  the  con- 
tract, and  that  no  waiver  by  the  plaintiff  of 
his  rights  thereunder  was  shown,  and  that  judg- 
ment for  defendant-  should  be  reversed. — Daggy 
T.  Cox,  19  Ind.  142. 

Fob  Cases  x-bou  Otheb  States, 

See  43  Cent.  Diq.  Sales,  H  1147-1155. 
See,  also,  33  Cyc  pp.  616-618. 

1 406.  Condittoaa  pnoedeat. 

Pleading,  see  post,  {  411. 

[a]    (Sup.  1824) 
Where  there  is  a  precedent  condition,  Its 
performance  or  that  which  is  equivalent  must 
be  shown.— Richards  v.  Carl,  1  Blackf.  313. 

tb]    (Sap.  183S) 
A  suit  for  the  nondelivery  of  goods  will  not 
lie  where  the  conditions  on  which  the  deliver; 
was  to  have  been  made  have  not  been  complied 
with.— Peters  v.  Ooodi,  4  Blackf.  515. 

Tc]  No  demand  i«  necessary  before  suit  on  a 
contract  to  deliver  goods  at  a  certain  time.— 
(Sup.  1848)  Mountjoy  v.  Adair,  1  Ind.  L'54. 
Smith,  96;  (1849)  Foust  v.  Hannah.  1  Ind. 
273.  Smith.  165. 


[d]  (Sup.  186G) 

Where  the  acceptance  of  goods,  upon  an 
execatory  contract,  is  procured  by  the  fraud  ot 
the  seller,  an  offer  to  return  is  not  necessary  to 
entitle  the  buyer  to  maintain  his  suit  on  the 
contract  for  damages  by  delivery  of  inferior 
goods.— McAroy  v.  Wright,  25  Ind.  22. 

[e]  (Snper.  1ST3) 

On  a  contract  of  purchase,  neither  party 
can  maintain  a  suit  for  no[i[)erformauce,  with- 
out having  first  performed  or  offered  to  perform 
his  part  of  Oie  agreement — Campbell  v.  Miller, 
WiU.  412. 

m  {App.  1908) 
A  party  to  a  contract,  who  has  been  in- 
formed by  the  adverse  party  that  be  will  not 
supply  the  goods  contracted  for,  need  not,  to 
maintain  an  action  for  breach  of  contract,  de- 
mand the  goods.— Packers'  Fertilizer  Ass'n  v. 
Harris,  42  Ind.  App.  240,  85  N.  E.  375. 

Fob  Cases  fbou  Otheb  States. 

See  43  Cent.  Dig.  Sales,  H  1150-1168. 
See,  also,  S5  Gya  p.  619. 

i410.  PUadlBC. 

Fob  Gases  fsou  Otheb  States. 

See  43  Cent.  Dig.  Sales,  SS  U61-lKt9. 
See,  also,  35  Cyc.  pp.  6S3-626. 

S41I.         DaelwatlMi,  oomplAlat,  or  pe- 
tltltm. 

[a]  (8«p.  1832) 

In  an  action  on  a  contract  to  deliver  chat- 
tels to  plaintiff  to  be  paid  for  on  delivery,  the 
declaration  must  aver  a  payment  or  tender  of 
the  purchase  money,  or  a  readiness  to  receive 
and  pay  for  the  articles;  the  payment  of  the 
purchase  money  being  regarded  as  a  condition 
precedent  to  the  delivery  of  the  property.— Chun 
r.  Howard,  3  Blackf.  1G3. 

[b]  (Sap.  1S37) 

The  declaration  in  assumpsit  stated  that 
the  plaintiff  had  bought  of  the  defendant  all  the 
fat  hogs  which  the  defendant  then  had,  sup- 
posed to  be  about  530,  at  $3.12%  per  cwt.,  to 
be  delivered,  but  that  the  hogs  had  not  been 
delivered.  Held,  that  the  declaration  was  bad. 
OD  general  demurrer,  for  not  averring  some  par- 
ticular number  of  hogs,  with  their  weight,  which 
the  defendant  had  when  the  contract  was  made. 
— McConnell  v.  Baker,  4  Blackf.  325. 

[c]  (Sup.  1S46) 

In  a  suit  on  a  contract  for  the  delivery  of 
goods  on  or  before  certain  periods,  at  a  certain 
place,  or  as  much  sooner  as  the  defendant  might 
wish,  the  declaration  should  aver  that  the  plain- 
tiff bad  been  always  ready  and  willing,  upon 
the  delivery  of  the  goods  as  aforesaid,  to  pay  to 
the  defendant  tbe  price  according  to  his  prom- 
ine.— Smith  v.  Smith,  8  Blackf.  20& 

in    (Snp.  18») 

In  a  contract  of  sale,  where  the  time  of 
delivery  of  the  goods  Is  stated,  but  no  place, 
they  should  be  delivered  at  the  place  where  the 
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vendor  has  them  at  the  time  of  sale,  or  at  his 
place  of  bualneBs ;  and  to  sustaia  bq  action  by 
the  vendee  for  nonperformance  a  request  to  de- 
liver is  not  requisite,  hut  his  declaration  should 
arer  that  he  was,  at  the  time  and  place  of  de- 
livery, ready  to  receive  and  pay  for  them. — Bail- 
ey V.  Ricketts.  4  Ind.  48a 

[e]    (Sap.  I8S3) 

Id  an  action  on  an  agreement  to  deliver  to 
plaintiffs  a  specified  quantity  of  mercbantahle 
Khelled  corn  at  a  certain  place  within  a  desig- 
nated period,  and  for  a.  specIBed  price,  a  plead- 
inff  that  at  the  time  of  making  the  agreement 
the  plaintiffs  agreed  that  in  consideration  that 
defendant  vould  deliver  such  quantity  of  corn 
they  would  pay  to  defendant  the  agreed  price, 
and  furnish  him  a  thresher  to  thresh  the  corn 
for  one  cent  a  bushel,  and  that  they  had  failed 
and  refused  all  reqnesta  to  furnish  such  thresh- 
er, whereby  defendant  was  unable  to  perform 
the  contract,  is  sufficient — Bembridge  t.  Stod- 
dard. 4  Ind.  587. 

It]     (Sap.  1865) 

In  a  suit  by  the  purchaser  upon  a  contract 
for  the  sate  of  tobacco,  a  part  of  which  only 
was  manufactured  at  the  time  of  sale,  the  com- 
plaint alleged  that  the  tobacco  already  manu> 
factored  was  put  up  in  tight  boxea,  and  that 
the  residue  was  similarly  packed  as  it  waa 
made;  that  it  was  all  received  and  paid  for 
without  examination;  that  the  seller  fraudu- 
lently packed  the  tobacco  in  boxes  made  of 
green  lumber,  and  put  into  the  boxes  inferior 
and  damaged  tobacco,  by  means  of  which  it  be- 
came spoiled  and  unsalable;  that  the  plaintiff 
had  no  knowledge  of  the  quality  of  the  tobac- 
co, and  that  with  a  view  to  defraud  him,  de- 
fendant exhibited  specimens  which  he  fraudu- 
lently represented  to  be  the  quality  of  the 
tolwcco  he  wa9  manufacturing.  Held,  that  as 
to  so  much  of  the  tobacco  as  was  manufactured 
at  the  time  of  the  contract  the  complaint  show- 
ed  no  cause  of  action.— McAroy  t.  Wright,  25 
Ind.  22. 

[Kl  tSap.  18H) 
In  a  suit  to  recover  damages  for  the  non- 
delivery of  goods,  the  damages  sustained  by  the 
purchaser  by  reason  of  his  inability  In  conse- 
quence of  Buch  nondelivery  to  fulfill  a  contract 
of  sale  made  by  bim  for  the  same  goods  if  rea- 
sonable at  alt  must  be  pleaded  specially.— Ilar- 
|HT  V.  Miller,  27  Ind.  277. 

[h]    (»up.  1RGS) 

A  vendor  of  lumber  on  a  contract  to  deliv- 
er "on  or  before  Angiiflt  Ist'*  has  the  whole  1st 
i\ny  of  August  to  deliver  in,  and,  in  an  action 
for  nondelivery,  the  complaint  must  aver  a  read- 
iness to  receive  on  that  day,  not  merely  "up  to 
the  Ist  of  August.'*— Adams  v.  Dale,  29  Ind. 
273. 

lU    (Sap.  1868) 

The  complaint.  In  an  action  oo  a  contract 
for  the  sale  of  goods  to  be  delivered  at  a  cer- 
tain time  and  place,  should  show  an  obligation 

ou  the  part  of  the  plaintiff  to  receive  and  pay 


for  the  goods,  and  aver  that  be  was  ready  to 
pay  the  price  according  to  his  promise,  upon 
the  delivery  of  the  goods  as  contracted.— Beard 
T.  Sloan,  30  Ind.  270. 

U]  (Sap.  1874) 
In  an  action  to  recover  damages  for  breach 
of  a  contract  to  deliver  certain  kinds  or  brands 
of  tobacco  at  stipulated  prices,  the  quantity  and 
kind  or  brand  demanded  should  be  specified. — 
Lindman  v.  Wolf,  47  Ind.  501. 

[k]  (Sap.  ISSS) 
In  an  action  for  damages  for  failure  to  de- 
liver corn  under  a  contract,  a  complaint  which 
alleges  that  plaintiff  went  to  defendant's  house 
to  pay  the  purchase  price,  but  could  not  make 
Ihe  payment  or  tender  the  same  because  of  de- 
fendant's absence ;  that  plaintiff  tendered  the 
nmount  to  defendant's  family  and  they  refused 
it;  that  on  defendant's  return  be  tendered  it  to 
him  and  it  was  refused;  that  defendant  refused 
to  keep  the  contract,  and  that  plaintiff  was  at 
all  times  ready  and  willing  to  pay  for  the  com, 
and  offered  to  perform  the  contract;  and  that 
defendant  failed  to  perform  any  part  of  his  con- 
tract—is not  demurrable,  because  it  does  not 
allege  a  specific  demand  for  the  property  agreed 
to  be  sold,  or  that  the  tender  was  kept  good. — 
Thomas  T.  Matbis.  92  Ind.  560. 

[1]  (Sap.  1MI2> 
A  written  contract  for  the  sale  of  canned 
apples,  subject  to  the  approval  by  the  purchas- 
er of  sample  when  packed,  being  assignable,  un- 
der Burns'  Rev,  St.  1901.  S  T.MS  (Rev.  St.  18S1. 
5  rem  ;  Horner's  Rev.  St.  1901,  §  5501).  which 
provides  that  written  contracts  for  the  delivery 
of  a  specific  article,  etc.,  shall  be  negotiable  by 
indon^ement.  imports  a  consideration ;  and,  in 
an  action  for  a  breach  of  the  contract,  it  was 
not  necessary  to  allege  one.— Magic  Packing  Co. 
V.  Stone-Ordean-Wellfl  Co.,  61  N.  E.  11.  15S 
Ind.  5,18. 

Fob  Cases  fboh  Other  States, 

See  43  Cent.  Dig.  Sales,  SS  1161-1104. 
See,  also,  35  Cyc.  pp.  623,  624 

§412.  — •  Plea  or  anawer,  and  antbs*- 
quest  ple»dlaKn> 

W     (Sap.  1834} 

In  an  action  for  nondelivery  of  hogs  for  a 
certain  sum  by  a  specified  time,  a  plea  in  bar 
that  the  hogs  were  set  apart  and  that  the  plain- 
tiff failed  to  attend  is  insufficient,  as  it  should 
have  stated  the  number  of  hogs  so  act  apart, 
and  alt<o  that  they  were  left  at  the  place  of 
plaintiff,  or  that  they  bad  always  been  and  (^till 
were  ready  to  be  delivered.— Donnan  v.  Slder, 
3  Blackf.  490. 

[b]  (Sap.  18U) 
The  defendant  sold  wheat  to  be  delivered 
on  board  a  boat  lying  at  bis  warebouae  on  a 
day  certain,  and  before  that  day  the  time  for 
delivery  was  indefinitely  extended  by  agrerawnt. 
Four  days  afterwards  he  notified  the  plaintiff 
that  he  was  ready  to  deliver  whenever  the  plain- 
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tiff  would  send  a  boat,  and  requested  immedi- 
ate payment,  which  was  theEeupon  made.  The 
plaintiff  aent  no  boat,  and  three  days  afterwards 
the  wheat  was  bamed.  In  a  salt  for  sonde' 
livery,  the  defendant  set  up  the  above  facts,  as 
showing  that  the  property  had  passed  before 
the  Are,  and  the  answer  was  held  bad  on  de- 
murrer. He  then  amended  by  adding  averments 
that  the  plaintiff  had  failed  to  send  a  boat  with- 
in a  reasonable  time,  and  that,  at  the  time  of 
paj-ment  In  full,  the  wheat  bad  been  measured 
nnd  set  apart,  and  so  remained  until  the  fire, 
and  was  not  removed  by  reason  of  the  want  of 
diligence  of  the  plaintiff.  Udd,  that  the  an- 
swer, as  amended,  was  good.— Scott  t.  King,  12 
Ind.  203. 

Fob  Cases  fbou  Other  States, 
See  43  Cent.  Dig.  Sales.  S  1105. 
See,  also,  35  Cyc.  p.  623 

{413.  ^—  laaneSt  proof,  anil  vaHanoo. 

[a]     (App.  1899) 

A  buyer  cannot  recover  for  defects  in  the 
article  purchased,  on  the  strength  of  a  subse- 
quent agreement,  where  his  complaint  does  not 
show  that  his  action  was  based  on  such  agree- 
ment.—F.  C.  Austin  Mfg.  Co.  v.  Clendeuning, 
52  N.  E.  708,  21  Ind.  App.  4.59. 

For  Cases  from  Other  States, 

See  43  Cent.  Dig.  Sales,  SS  1160-1169.  ' 
See,  also,  35  Cyc.  pp.  025,  626. 

S414.  Erldeaoe. 

As  to  delivery  and  acceptance  of  goods,  see 
ante,  {  181. 

As  to  existence  and  validity  of  contract,  see 
ante,  i  52. 

For  Cases  prom  Other  States. 

See  43  Cent.  Dig.  Sales,  K  1170-1173. 
See,  also,  35  Cyc  pp.  627-631. 

1416.    AdmitslbiUty. 

Evidence  admissible  by  reason  of  admission  of 
similar  evidence,  see  Evidence.  {  155. 

[a]     (App.  1902) 

In  an  action  for  breach  of  a  contract  for 
failure  to  deliver  lumber,  where  the  seller  knew 
that  the  buyer  purchased  the  lumber  to  reftell, 
and  where  the  lumber  had  no  market  value,  it 
was  not  error  to  receive  evidence  of  the  value 
of  the  lumber  from  the  time  of  the  failure  to 
deliver  it  to  the  commencement  of  the  action.— 
Tape  T.  Ferguson,  G2  N.  E.  712,  28  Ind.  App. 
21)8. 

For  Cases  from  Otueb  States, 

See  43  Cent.  Dm.  Sales.  $9  1171,  1172. 
See,  also,  35  Cyc.  pp.  (JUH,  629. 

g417.    Weiglit  and  snffioiency 

[a]    (App.  1893) 

In  an  action  for  damages  for  selling  plain- 
tiff worthless  stock,  evidence  exomined,  and 
Jidd  insufficient  to  show  that  the  stork  was 


worthless.— Baldwin  t.  Marsh,  83  N.  E.  073,  0 

Ind.  App.  533. 

Fob  Cases  frou  Otiieb  States, 
See  43  Cent.  Dig.  Sales,  S  1173. 
See,  also.  35  Cyc.  p.  631. 

(418.  Damasea. 

[a]  (8iip.lS39) 

The  measure  of  damages  for  breach  of  a 
contract  to  deliver  goods  is  the  difference  be- 
tween the  price  agreed  on  and  the  market  value 
of  the  goods  at  the  time  of  the  breach.— Ward 
V.  Burr,  5  Blackf.  110. 

The  rule  of  damngea  in  an  action  on  a  con- 
tract of  sale,  when  the  vendor  neglects  ot  re- 
fuses to  deliver  the  personal  property  sold,  and 
when  nothing  was  paid  hy  the  purchaser,  is  the 
diffRrence  between  the  contract  price  and  the 
market  value  of  the  property  on  the  day  when 
it  should  have  been  delivered.— Id. 

[b]  fSnp.  18S7) 

Where  a  contract  for  the  sale  of  a  chattel 
is  broken  by  the  seller  failing  to  deliver  it  to 
the  buyer,  who  has  paid  the  price  in  advance, 
he  may  elect  to  rescind  the  agreement  and  re- 
cover the  money,  with  Interest;  but,  if  he  elect 
to  affirm  the  rontract  and  sue  for  damages,  he 
cannot  recover  interest.— Harvey  t.  Myer,  9  Ind. 
391. 

[c]  (Snp.  1S5S) 

A  purchaser  who  has  paid  in  advance,  and 
recovers  damages  for  nondelivery,  cannot  recov- 
er interest  on  his  advances ;  be  affirming  the 
contract. — Dobenspeck  t.  Armel,  11  Ind.  31. 

[d]  (Sap.  1861) 

lender  the  Code,  a  purchaser  of  property 
may  set  up  by  way  of  counterclaim  breach  of 
warranty  in  an  action  for  the  purchase  price  on 
the  sale  of  such  property.— Lot«  t.  Oldbam,  22 
Ind.  51. 

Under  the  Code  a  defendant  may  set  up 
breach  Of  warranty  by  way  of  connterclaim, 
and  not  only  defeat  the  action,  but  recover 
against  the  plaintiff  any  danwge  greater  than 

the  plaintifTs  claim. — Id. 

[el     (Sap.  1861) 

In  an  action  for  the  breach  of  a  contract, 
to  deliver  com  paid  for  in  advance,  the  measure 
of  damages  is  the  highest  price  of  the  com  at 
any  time  between  the  contract  time  of  delivery 
and  the  rendition  of  the  verdict  in  the  snit.— • 
Kent  v.  Ginter,  23  Ind.  1. 

For  the  seller's  failure  to  deliver  the  goods 
according  to  the  terms  of  the  bargain  the  meas- 
ure of  daooages  is  the  difference  between  the 
contract  price  and  the  maAet  value  of  the  ar- 
ticle at  the  time  when,  and  place  where,  It 
should  have  been  delivered.— Id. 

[f]     (Sop.  186S) 

In  an  action  for  breach  of  contract  of  sale 
of  tobacco  by  sample,  which  was  inferior  and 
damasod  because  fraudulently  packed  in  boxes 
made  of  green  lumber,  plaintiff's  damages  should 
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be  ascertained  by  dedactiog  the  market  value  of 
the  tobacco  delivered,  at  rhe  time  of  delivery, 
from  the  market  value  of  that  contracted  for.— 
McAroy  v.  Wright,  25  Ind.  22. 

Where  tobacco  sold  by  aample  was  inferior 
and  damaged,  and  fraudulently  packed  in  boxes 
made  of  green  lumber,  whereby  it  became  un- 
Balable.  the  measure  of  plalutifTa  damages  was 
the  actual  loss  aoatained,  to  which  the  jury 
«'ere  entitled  to  add  pnoitive  damagea  for  de- 
ceit.—Id. 

[g]     (Sdp.  1S65) 

The  measure  of  damages  for  the  breach  of 
a  contract  for  the  «ale  and  delivery  of  personal 
property  is  the  difference  between  the  contract 
price  and  the  market  value  at  the  time  fixed  for 
delivery.— Zehner  y.  Dale,  25  Ind.  433. 

[b]  <a«p.  1866) 

In  a  suit  to  recover  damages  for  the  non- 
delivery of  gooda,  the  damages  lOitaiDed  by  the 
purchaser  by  r»son  ot  his  inability  in  conse- 
quence of  sneh  nondellvefy  to  fulfill  a  contract 
of  sale  made  by  bim  for  the  same  goods  are  too 
Tcraote.- Harper  t.  Miller,  27  Ind.  277. 

[1]  (Sup.  ise?) 
Where  a  manufacturer  contracted  with 
plaintiff  that  if  an  engine  should  not  be  of  suf- 
ficient power  to  run  four  pairs  of  burr  mill- 
stones he  would  remove  it  and  pay  plaintiff  ^1,- 
000,  plaintiff  was  entitled  on  failure  of  the  en- 
gine to  do  the  work  and  the  manufacturer's  re- 
fusal to  remove  the  engine  to  recover  |1,000  and 
cost  of  removal  only,  and  was  not  remitted  to 
damages  he  might  show  under  a  breach  of  war- 
ranty.—t^treet  V.  Chapman,  20  Ind.  142. 

[]]    {Sap.  1871) 

The  measure  of  damages  for  failure  to  man- 
nfiicture  and  deliver  an  article  according  to  con- 
tract is  the  difference  between  the  price  to  be 
paid  for  the  article  on  delivery  and  its  maricet 
Tatne,  though  the  market  price  may  tw  enhanced 
by  the  fact  that  the  article  is  patented,  and  the 
right  to  sell  held  exclusively  by  the  party  who 
contracted  to  have  the  article  manufactured.— 
Friok  T.  Tatman,  30  Ind.  250, 10  Am.  Rep.  10. 

Ik]    (Sop.  1871) 

The  measure  of  damages  for  breach  of 
contract  to  sell  and  deliver  is  the  difference  be- 
tween the  contract  price  and  the  market  price 
at  the  time  and  place  of  delivery.- Beard  v. 
Sloan,  38  Ind.  128. 

[1]  (Sup.  1ST5) 
In  proving  damages  sustained  by  a  failure 
to  deliver  gooda  sold,  by  showing  the  increase  of 
their  value  above  the  contract  price,  the  inquiry 
should  relate  to  tbeir  value  at  the  place  as  well 
as  at  the  time  fixed  for  deliveiy.— McCollum  v. 
Uantington,  51  Ind.  220. 

[m]    (Sap.  18SI) 

In  an  action  for  bilure  of  title  to  one  of 
two  counties  for  which  a  patent  right  had  been 
assigned,  the  measure  of  damagea  is  such  a  pro- 
portion of  the  whole  price  paid  as  the  valae  of 


the  county  the  title  to  which  failed  Imre  to  the 
value  of  both.- Moorehead  t.  Davis,  92  Ind. 

303. 

[Q]  (Sap.  1884) 
Earnest  money  paid  on  an  oral  contract  of 
sale  to  one  who  fails  to  perform  his  part  of  such 
contract  without  fault  of  the  other  party  can  tie 
recovered  back  a*  dBmageB.-<a08said  T.  Woods, 
OS  Ind.  19u. 

[0)     (Sup.  1SS9) 

In  an  action  for  damages  for  a  failure  of 
defendants  to  comply  with  tbeir  contract  to  fur- 
nish lumber  for  plaintifTs  use  in  constructing  a 
building,  plaintiff  may  show  that  he  could  nut 
procure  lumber  such  as  defendants  had  contract- 
ed to  furnish  in  the  market  where  it  was  to  be 
delivered,  and  may  recover  the  enhanced  cost  of 
procuring  lumber  elsewhere. — Vickery  v.  McC'or- 
mick,  117  Ind.  594,  20  N.  E.  495. 

Where  goods  are  sold  for  a  special  purpose^ 
and  the  seller  has  notice  that  a  failure  to  fur- 
nish the  goods  according  to  contract  will  occa- 
sion special  damages  by  the  suspension  of  an 
important  work,  the  purchaser  is  entitled  to  re- 
cover any  direct  loss  which  he  may  austain  on 
accoQQt  of  the  tmreasonable  failure  of  the  seller 
to  perform  hia  contract— Id. 

[p]     (Sup.  1889) 

Where  a  person  sells  a  merchantable  ar^ 
tide  to  another,  who  is  engaged  in  selUug  such 
articles  In  another  market,  and  a  sale  is  made 
without  reference  to  the  fulfillment  of  any  pai^ 
ticular  contract  of  resale  by  the  purchaser,  but 
with  the  general  knowledge  that  the  purchaser 
is  purchasing  with  a  view  of  reselling  in  the 
future  in  the  course  of  trade,  the  measure  of 
damages  in  cose  of  failure  to  deliver  is  the  dif- 
ference between  the  contract  price  and  the  value 
in  the  market  at  the  time  and  place  of  delivery, 
unless  it  appears  that  such  article  cannot  be 
had  in  the  market,— Babm  T.  Deig,  23  N.  E. 
141,  121  Ind.  283. 

m    <8«p.  18S0) 

Where  a  peraon  contracts  to  deUii*er  fami- 
ture  for  a  hotel  set  up  in  the  rooms  ready  fur 
use  and  occupancy  on  a  certain  day,  the  meas- 
ure of  the  purchaser's  damage  for  delay  is  the 
rent  of  the  rooms  when  furnished  from  the  date 
agreed  on  for  delivery.— Beritey  &  Gay  Furni- 
ture Co.  V,  Hascall,  123  Ind.  502»  24  B.  330. 
8  L.  n.  A.  05. 

(r]    (App.  1891) 

Where  a  brick  manufacturer  agrees  to 
make  and  deliver  a  sufficient  quantity  of  brick 
of  a  certain  size  and  quality  for  the  erection 
of  a  certain  building,  and  the  bricks  do  not 
conform  to  the  specifications,  the  measure  of 
damagea  is  the  difference  between  the  articles 
sold  and  those  delivered  at  the  time  and  place 
of  delivery.- Bushman  v.  Taylor,  28  N.  E.  07, 
2  Ind.  App.  12,  50  Am.  St  Bepu  228. 

[8]   (Sap.  1896) 

On  the  failure  of  the  state  to  dpllver  Its 

bonds  to  a  purchaser  Id  accordance  with  its  con- 
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tract,  the  meunte  of  damages  is  the  difference 
in.  the  market  value  of  the  bonds  at  the  date  of 
the  contract  and  the  time  fixed  for  their  deliv- 
err,  or  the  date  of  the  breach  of  the  contract- 
Coffin  T.  State,  144  Ind.  578.  43  N.  &.  654,  53 
Am.  St  Rep.  188. 

[t]    (Avp.  1899) 

Where  one  who  had  contracted  to  fumisti 
material  of  a  certain  quality  to  be  used  in  the 
construction  of  house,  furniBbed  an  inferior 
qualit;,  which  became  known  to  the  owner  after 
the  house  was  finished,  the  owner  bad  the  right 
to  Ireep  the  boose  in  its  inferior  condition,  and 
recover  from  the  contractor  the  difference  be- 
tween its  actual  value  and  its  value  had  the 
proper  material  beea  furnished,  since  the  par- 
ties must  be  deemed  to  have  contracted  with 
reference  to  the  value  of  the  house  with  the 
proper  materials  furnished. — Elwood  Planing- 
Hill  Co.  T.  Harting.  62  N.  E.  621,  21  Ind.  App. 
408. 

[u]    (App.  1902) 

In  an  action  for  broach  of  a  contract  for 
failure  to  deliver  lumber,  when  the  seller  knew 
that  the  buyer  lx>nght  the  lumber  to  resell,  the 
measure  of  damages  is  the  actual  value  of  the 
lumber  at  the  time  and  place  of  the  required 
delivery  for  the  purpose  of  resale.— Pape  v.  Fer- 
gnson,  62  N.  E.  712,  28  Ind.  App.  298. 

[vl    (S«p.  1906). 

Where,  under  a  contract  for  the  purchase 
of  wheels,  plaintiff  agreed  to  purchase  from  de- 
fendant such  quantity  of  10,000  sets  as  It  might 
want,  the  minimum  quantity  not  to  be  less  than 
5,000  sets,  on  failure  to  deliver  on  an  order 
given  defendant  above  the  minimum  quantity 
plaintiflE  t}ecame  entitled  to  recover  the  difference 
between  the  contract  and  the  market  price  on 
the  wheels  covered  by  such  order.— Connersvil  Is 
WaRon  Co.  v,  McFarlan  Carriage  Co.,  70  N. 
E.  294,  IGO  Ind.  123,  3  L.  R.  A.  (N.  S.)  700. 

(w]    (App.  1905) 

A  recovery  for  the  difference  in  the  amount 
of  the  contract  price  of  goods,  and  the  price 
plaintiff  was  compelled  to  pay  for  such  goods 
because  of  defendant's  breach,  is  not  excessive. — 
Semon,  Bache  &  Co.  v.  Coppes,  Zook  &  Mut- 
achler  Co.,  74  N.  E.  41,  35  Ind.  App.  351,  111 
Am.  St  Bep.  171. 

Fob  Cases  fbom  Other  States. 

See  43  Cent.  Dig.  Sales,  SI  1174-1201. 
See.  also,  35  Cyc.  pp.  632-647;  note.  42 
Am.  Rep.  461. 

1410.  Trial. 

Fob  Cases  fboh  Otheb  States, 

Sek  43  Ceht.  Dig.  Sales,  §§  1202-1204. 
See,  also,  35  Cyc  pp.  649-651. 

I  42S.    Terdiot  wd  Aadlnca. 

Sufficiency  of  special  findings  In  general,  see 

Trial,  1  355. 


[a]  (Sup.  1872) 

Where  a  contract  provided  for  the  sale  of 
a  boat  and  cargo  lying  at  a  certain  place  is  a 
river,  and  the  delivery  for  the  seller  of  the  boat 
and  cargo  at  another  apedfied  plai^  on  the  first 
rise  of  the  river,  in  otder  t«  hold  the  seller  lia- 
hle  for  damages  occasioned  hy  his  failure  to  de- 
liver. It  was  not  necessary  that  the  Jury  find 
that  the  seller  made  an  ind^endent  contract  to 
deliver  the  boat  and  cargo,  as  the  agreement  to 
deliver  the  boat  and  cargo  at  the  specified  place 
was  a  part  of  the  contract  of  sale.— Temple  v. 
Aders,  38  Ind.  C06. 

[b]  (App.  IBM) 

AVhere  the  jury  found  that  defendant 
fulled  to  furnish  plaintiff  with  a  harvester  as 
iigreed,  und  that  it  was  worth  $135,  it  was 
KuUicient  to  justify  a  judgment  for  plaintiff  fur 
that  amount. — Piano  Manuf'g  Co.  v.  Kesler.  13 
Ind.  App.  no,  43  N.  E.  925. 

[ci  (App.  1S98) 
A  special  verdict  in  an  action  fbr  damages 
for  failure  of  defendant  to  deliver  certain  goods 
by  the  date  specified  in  the  contract  therefor, 
found  that  such  goods  were  to  l>e  delivered  oa 
specifications  to  be  furnislied  by  plaintiff;  that, 
after  the  expiration  of  the  period  specified,  dur^ 
iug  which  defendant  had  filled  all  orders  for 
which  plaintiff  had  furnished  specifications,  the 
Ume  for  the  delivery  of  the  remainder  was  ex* 
tended  by  an  agreement  on  which  both  parties 
afterwards  acted;  and  that  defendant  .there- 
after delivered  all  such  goods  for  which  plain* 
tiff  furnished  specifications.  Such  verdict  also 
expressly  declared  that  no  damage  was  sus- 
tained by  plaintiff  from  defendant's  failure  to 
deliver  all  the  goods  contracted  for  as  original- 
ly specified,  and  failed  to  show  that  defendant 
was  not  ready  to  deliver  all  the  remainder  un- 
der the  contract  in  question  as  extended.  Held, 
that  a  conclusion  that  plaintiff  was  entitled  to 
damages  in  a  certain  sum,  on  the  facts  found, 
was  inconsistent  with  such  findings,  and  that 
defendant  was  entitled  to  judgment  on  such  spe- 
cial verdict.— Bau  v.  Ball  Bros.  Glass  Mfg.  Co., 
51  N.  E.  945.  21  Ind.  App.  147. 

Fob  Cases  fboh  Other  States, 
See  43  Cent.  Dio.  Sales,  |  1204. 

See,  also,  35  Cyc.  p.  651. 

§  423.  JndcmcBt  and  ezeontlon. 

Meiver  and  bar  of  causes  of  action  and  de- 
fenses, see  Jcdquent,  S  5S5. 

Fob  Cases  fboh  Otheb  States, 
See  43  Cent.  Dig.  Sales,  |  1205. 
See,  aUo.  35  Cyc.  p.  651. 


(D)  ACTIOXS  AND  COUNTERCLAIMS  FOR 
■  BREACH  OF  WARRANTY. 

Jurisdiction  of  justices  of  the  peace  as  depend- 
ent on  amount  In  controversy,  see  JnsncKS 
OF  the  Peace,  S  44. 

Right  to  trial  by  jury,  see  Jubt.  |  12. 
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i  4X6.  Prorlsioiu  of  eontraet  mm  to  rem- 

[«]  (Snp.  IttSS) 
Whatever  inislit  have  been  the  effect  of  a 
Ktipulntion  between  a  vendor  and  a  purchaser 
of  a  machine  for  notice  to  the  vendor  on  one 
day'a  trial  by  the  purchaser,  the  fact  that  there 
was  a  di'ffct  in  the  oriK>i>al  construi-tion  of  the 
machine  in  qncstion,  and  thiit  tlie  vendor,  on 
notice  theroof,  att<'inpte<l  to  rpuicily  it,  and  fail- 
ed to  do  so.  ;:ave  the  purchaser  a  riglit  of  action 
on  the  warriiiity.— McCormick  IlarveMliog  Sluch. 
Co.  v.  Oray,  lUO  Ind.  2S5. 

[b]    (Apil.  1899) 

A  buyer  save  his  note  for  tbe  price  of  a 
rock  crusher,  and  ajireed  to  return  it,  if  it  fail- 
ed to  do  certain  work  as  represented ;  and  the 
seller  agreed,  on  such  failure,  to  receive  it,  and 
to  cancel  the  contract  of  sale.  Held,  tbat  tbe 
transfer  of  tbe  note  by  the  seller  to  an  inuocent 
purchaser,  and  payment  thereof  by  tbe  buyer, 
did  not  enable  bim  to  recover  damages  for  the 
failure  of  the  crusher  to  do  the  work,  where  he 
bad  not  previously  offered  to  return  It,  and  the 
seller  bad  not  refused  to  receive  it.— F.  C.  Aus- 
tin Mftt.  Co.  T.  Clendenning,  S2  X.  E.  7U»,  21 
Ind.  App.  459. 

Fob  Cases  fboh  Other  States, 
See  43  Cem.  Dio.  Sales,  S  1209. 

S  427.  RlEbt  of  action. 

[a]  (Sop.  1837) 

The  breach  of  an  express  warranty  as  to 
tbe  iiouDdness  of  a  horse  is,  of  itself,  a  valid 
ground  of  action,  whether  the  suit  be  founded 
on  tort  or  contract.— House  v.  Fort,  4  Blackf. 
203. 

[b]  (Mnp.  185T) 

If  accompiinying  a  contract  there  he  an 
express  warranty,  a  party  may  have  remedy 
for  a  breach  thereof  by  suit  upon  tbe  warranty. 
— (Jailing  v.  Newell,  9  Ind.  572. 

[c]  (Sap.  1SG2) 

Where  a  contract  provided  for  the  delivery 
of  washed  wool,  the  failure  to  deliver  such  wool 
worked  no  breach  of  warranty  of  a  thing  sold, 
but  a  simple  breach  of  contract  for  the  delivery 
of  a  given  kind  of  article.— McConnell  v.  Jones, 
10  Ind.  328. 

For  Cases  from  Other  States^ 

See  43  Cent.  Dm.  Sales,  H  1210-1213. 

See,  also,  30  Cyc.  p.  441. 

§  428.  Bight  to  defend,  reoonp,  set  off,  or 
oonnterolaim  in  action  for  price. 

Defense  by  sureties  on  notes  for  price,  see 
Principal  and  Surett,  |  143. 

[a]    (Snp.  1S5S) 
A  breach  oi  warranty  may  be  set  np  against 
either  of  the  notes  given  for  the  price.— Rose  v. 
Wallace,  11  Ind.  112. 


n>]  (Sap.  1859) 
In  an  action  on  a  note  defendant  answered 
by  way  of  counterclaim  tbat  the  note  was  ex- 
ecuted to  secure  the  payment  of  the  balance  of 
the  price  of  a  steam  enginv  and  boiler  m:iu.'- 
factured  by  the  payee  for  defendant  to  be  u^d 
in  a  sawmill,  of  wblch  tbe  payee  had  knuwl- 
cA-^,  and  mude  tbe  tbe  engine  exyre-ssly  for  that 
puriHise:  that  tbe  boiler  and  engine  was  worili- 
Ivna :  and  that,  in  conspquence  thereof,  it  burst, 
and  destroyed  defendant's  milf.  Held  to  con- 
stitute a  valid  counterclaim,  because  tbe  dam- 
iigMs  attempted  to  be  set  up  were  the  proximate 
(auKe  of  plaintiff's  breach  of  warranty. — Page  v. 
Ford,  12  Ind.  4(L 

[c]  (Sup.  1874) 

If  property  be  sold  to  several  persons  un- 
der representation  and  warranty  that  it  is  of  a 
certain  quality  and  value,  and  a  part  only  of 
tbe  purchasers  give  a  note  for  the  price  of  the 
property,  the  latter,  when  sued  upon  the  note, 
may  Bet  up,  by  way  of  answer,  tbat  tbe  prop- 
erty for  which  the  note  whs  given  was  not  of 
the  quality  or  value  represented  and  warranted. 
— <;ordon  v.  Swift,  40  Ind.  20a. 

[d]  (App.  IS93) 

In  an  ootion  on  notes  given  for  the  par- 
chase  money  of  a  machine,  a  breach  of  war- 
ranty may  be  treated  as  matter  of  defense,  or 
as  a  matter  of  counterclaim,  at  the  option  of 
the  warrantee. — Springfield  Kngine  &  Thresher 
Co.  v.  Kennedy,  34  N.  E.  800,  7  Ind.  App.  oU2. 

[e]  (App.  189H) 

A  stipulation  in  a  contract  of  sale  that 
no  action  for  breach  of  warranty,  nor  claim 
for  recoupment  of  damages,  should  be  108(1? 
after  tbe  year  of  the  sale,  cannot  deprive  the 
buyer  of  his  defense  on  the  warranty  in  an  ac- 
lion  on  the  purchase-price  notes — Ohio  Thresher 
&  Kngine  Co.  T.  Uensel,  3U  N'.  E.  710,  U  Ind. 
App.  32S. 

[f]  (App,  1895) 

Where  the  thing  sold  was  worthless,  it 
was  not  necessary  to  return  it  to  sustain  a  de- 
fense of  breach  of  warrant}'  in  an  action  for  tbe 
purchase  price.— M,  D.  Barry  Saw  &  Supply  Co. 
r.  Campbell,  13  Ind.  App.  4.V>,  41  N.  K.  955. 

[g]  (App.  1596) 

When  there  is  a  warranty,  express  or  im- 
plied, in  the  sale  of  goods,  the  vendee  nt-ed  not 
return,  or  offer  to  return,  the  goods  in  order  to 
establish  his  right  to  recoup  tbe  damages  he 
sustains  by  a  breach  of  such  warranty.— Zim- 
merman T.  Druecker,  15  Ind.  App.  51^  44  N. 
K  557. 

[b]    (App.  1900) 

A  vendee  of  an  ice  machine  which  his  ven- 
dor had  warranted  la  entitled  to  urge  a  breach 
of  such  warranty  as  a  defease  to  a  suit  by  tbe 
vendor  against  him  on  the  purchase-price  notes, 
although  be  has  sold  the  machine  to  another. — 
York  Mfg.  Co.  V.  BonneU,  57  N.  E.  590,  24  Ind. 
.\pp.  007. 
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[1]  (APP.19OT) 

Where  the  implied  warranty  of  a  seller  fur- 
nishing an  article  to  a  purchaser  which  the 
seller  knows  is  to  be  used  for  a  certain  purpose 
is  breached,  the  purchaser  need  not  return  the 
property  and  rescind  the  contract,  hut  be  may 
set  up  his  damages  in  a  counterclaim  when  sued 
for  the  price. — Glucose  Sugar  Itefiaing  Co.  v. 
Climax  Coffee  &  Baking  Powder  Co.,  40  Intl. 
App.  182,  81  N.  E.  589. 

For  Cases  fbom  Other  States, 

See  43  Cent.  Dio.  Sales,  §S  1214-1223. 
See,  alBO,  35  Cyc.  pp.  441-443 ;  note,  21  L. 
B.  A.  406. 

S  429.  Conditions  precedent. 

1o  defense  in  action  for  price,  Bee  ante,  fi  428. 

[a]  (Sop.  1877) 

The  omission  of  the  buyer  of  a  chattel  to 
complain  of  its  unsoundness,  and  offer  to  re- 
turn it,  is  not  a  defense  to  an  action  for  dam- 
ages for  breach  of  an  express  warrauty  of  sound- 
ness.—Ferguson  T.  Hosier,  OS  Ind.  438. 

[b]  (Svp.  1SS2) 

A  complaint.  In  an  action  for  breach  of  a 
warranty,  need  not  all^  that  the  breach  of 
warranty  was  broufrht  to  defendant's  knowledge 
before  the  institution  of  the  suit.— Means  t. 
Ueans,  88  Ind.  19t$. 

A  purchaser  ia  not  required  to  inform  the 
seller  that  there  has  been  a  breach  of  war- 
ranty aa  a  condition  precedent  to  the  institu- 
tion of  a  suit  for  such  breach.— Id. 

[e]  (Sup.  1S84) 
The  measure  of  damages  for  breach  of  war- 
ranty as  to  the  quality  of  a  chattel  sold  is  the 
difference  between  the  actnal  value  of  the  article 
at  the  time  of  the  sale  and  the  value  it  would 
have  had  If  It  bad  been  as  warranted,  and  the 
buyer  need  not  return  nor  offer  to  return  the  ar- 
ticle in  order  to  sustain  an  action  for  the 
breach  of  the  warranty,  or  to  set  it  up  as  a  de- 
fense or  as  a  counterclaim  in  an  action  for  the 
recovery  of  the  price.— Hege  t.  Newsom,  OG  Ind. 
426. 

[d]  (Sup.  1S89) 

An  action  for  breach  of  warranty  as  to 
an  article  sold  may  be  maintained  without  a 
tender  or  return  of  the  proiwrty. — Harrisburph 
Car  Mfg.  Co.  v.  Sloan,  I'M  ind.  150,  21  N.  £. 
1088. 

[e]  {APP.18M) 

The  purchaser  of  a  horse  for  breeding  pur- 
poses notified  the  sellers  that  he  was  worth* 
less,  and  the  parties  then  agreed  that  the  pur- 
chaser should  use  him  during  another  season 
to  give  him  a  better  trial.  Before  such  season 
expired,  the  horse  died.  Bdd,  that  the  pur- 
chaser need  not  make  another  tender  of  the 
horse  during  such  season,  to  entitle  him  to  dam- 
ams  for  broach  of  warranty, — Merchants'  & 
Mechanics'  Sav.  Bank  v.  Fraze.  t)  Ind.  App. 
161,  3G  N.  E.  378,  53  Am.  St.  Itcp.  »41.  | 


'  Fob  Cases  tbou  Other  States, 

See  43  Cent.  Dig.  Sales,  IS  1224-1229. 
See,  also,  33  Cyc.  p.  445;  note,  3  L.  B.  A. 
465. 

$433.  Plendins. 

Alternative  relief  on  bill  in  equity,  see  Equity, 
S  138. 

Fob  Cakes  from  Otheb  States. 

See  43  Cent.  Dig.  Sales,  $§  1234^-1237. 
See,  also.  35  Cyc.  pp.  446-452. 

i434.           AUegaUoM     of    Imaofc  mm 

cause  of  aotlon. 

[a]  (Sup.  1837) 

In  a  suit  for  tort  based  on  the  breach  of  an 
express  warranty,  as  to  the  soundness  of  a 
horse,  the  proper  form  of  the  declaration  is  that 
defendant  falsely  and  fraudulently  warranted, 
etc.,  hut  the  words  "falsely  and  fraudulently" 
as  thMs  used  are  only  matters  of  form.— House 
V.  Fort,  4  Blackf.  293. 

[b]  <Snp.  1858} 

An  allegation,  In  a  complaint  for  fraud  In 
the  sale  of  a  mare,  that  she  was  ten  years  old, 
and  of  much  lees  value  than  if  she  had  been 
eight  years  old.  aa  she  was  fraudulently  repre- 
sented to  be,  without  an  averment  that  she  was 
worth  less  than  the  price  paid,  la  sufficient- 
Gray  V.  Bich,  10  Ind.  430. 

[c]  (Sup.  ISfiS) 

A  breach  of  an  affirmative  warranty  must 
be  set  out  with  more  particularity  in  an  action 
therefor  than  in  an  action  for  the  breach  of  one 
of  a  negative  character. — Leeper  v.  Shawman, 
12  Ind.  4G9. 

In  a  complaint  setting  up  a  breach  of  a 
warranty  of  soundness,  the  breach  stated  must 
he  coextensive  with  the  contract  of  warranty. 
—Id. 

A  breach  of  a  warranty  of  soundness  is 
well  set  out  by  negativing  the  words  of  the  war- 
ranty. The  particulars  of  the  breach  need  not 
be  alleged.— Id. 

[dl     (Sup.  1ST3) 

A  paragraph  of  a  complaint  alleging  that 
the  defendant  sold  to  the  plaintiff  certain  cattle 
warranting  them  to  be  sound,  healthy,  and  mer- 
chantable, and  that  one  of  them  proved  to  be 
diseased,  and  unfit  for  beef,  and  not  marketable, 
to  the  plaintiff's  damage,  etc.,  sufficiently  states 
a  cause  of  action  on  the  warranty.— Hardwick 
V.  Wilson,  40  Ind.  321. 

[e]     (Snp.  1S7T) 

A  complaint  for  damages  for  a  breach  of 
a  warranty  of  the  soundness  of  a  chattel  sold 
and  delivered,  alleging  the  sale  of  the  chattel 
at  an  agreed  value,  and  a  warranty  of  its 
soundness,  and  averring  unsoundness  at  the  time 
of  the  sale,  "to  the  damage  of  the  plaintiff"  in 
a  certain  sum,  sufficiently  alleges  that  such  un- 
iiounduess  diminished  the  value  of  the  chattel. 
— Ferguson  v.  Hosier.  oS  Ind,  438. 


This  Dis«Bt  is  compiled  on  the  Key-Nnmber  System.  For  explanation,  see  pace  ilL 


Digitized  by 


Google 


SALES, 


Till  (D).        9  IB«.  Dls^-n««  UOg         J  43ft 


[f]  When  a  wamnty  wu  general.  It  waa 
proper  to  state  the  breach  generally,  and  it 
might  be  alleged  in  the  negatiTe  of  the  vords 
of  the  contract— (Sup.  18S2)  JohnBton  Ilarvee- 
ter  Go.  T.  Bartley,  81  Ind.  406;  (1893)  Brower 
V.  Nellit.  83  N.  B.  672.  6  Ind.  App.  823. 

[g]  (San.  1882) 

A  complaint  for  a  breach  of  a  warranty  of 
a  machine  to  be  "fit  for  cutting  wheat  and 
grass,  and  that  it  will  do  first-class  work,"  al- 
leging that  "it  was  not  fit  for  and  would  not  do 
first-class  work,"  is  bad  on  demurrer,  as  the  par- 
ticulars of  the  breach  and  of  the  testing  of  the 
machine  should  be  stated.— Johnston  Harvester 
Co.  T.  Bartley,  81  Ind.  406. 

In  an  action  (or  breach  of  warranty  on 
the  sale  of  a  machine,  the  warranty  having 
been  qualified  or  restricted,  an  allegation  that 
the  machine  is  "worthless"  to  plaintiff  Is  not 
sufficient,  bat  it  must  be  shown  that  the  thing 
bought  is  either  without  value,  or  of  a  less  val- 
ue than  It  would  have  been  bad  the  warranty 
been  fulfilled.— Id. 

Where  the  vendor  of  a  machine  warranted 
it  to  be  "fit  for  cutting  wheat  and  grass,  and 
that  it  will  do  first-clasB  work,"  a  complaint  for 
breach  of  the  warranty,  alleging  that  the  ma- 
chine "was  not  fit  for,  and  would  not  do,  tirst- 
class  work,"  and  that  it  waa  worthleea  to  the 
plaintiff,  does  not  sufficiently  show  a  breach  of 
the  warranty,  but  Qie  specific  facts  constituting 
such  breach  should  have  been  alleged.— Id. 

[h]  (Sap.  1883) 

A  complaint,  in  an  action  for  breach  of  a 
warranty  of  a  horse,  alleging  that  the  horse  had 
long  fever,  was  Incurably  diseased, vand  that  It 
died  shortly  thereafter  without  plaintiff's  fault, 
in  connection  with  the  averment  that  it  was  of 
little  or  no  value,  was  equivalent  to  an  aver- 
ment that  the  horse  was  of  no  value. — Means 
T.  Means,  88  Ind.  lOa 

In  a  complaint  for  breach  of  a  warranty 
of  a  horse,  an  averment  that  the  horse  would 
have  been  worth  a  certain  sum  if  it  had  been 
"sound  and  all  right"  was  equivalent  to  an 
averment  of  tbe  value  if  the  horse  had  been 
••sound."— Id. 

In  an  action  for  breach  of  warranty  in  tbe 
sale  of  a  mare,  tbe  allegations  that  she  was  of 

"little  or  no  value,"  but  would  have  been  worth 
the  price  if  "sound  and  all  right,"are  sufficient- 
ly definite  to  determine  tbe  value  of  the  mare 
and  the  damage  sustained.— Id. 

[1]    (Sup.  1884) 

Id  an  action  for  breach  of  warranty  the 
complaint  need  liot  allege  that  the  defects  were 
not  open  and  visible.— Poland  v.  Ulller,  93  Ind. 
387,  48  Am.  Rep.  730. 

Ul    (App.  1892) 
A  complaint  for  alleged  breach  of  warran- 
ty of  a  jack  is  insufficient  which  alleges  that 
defendant's  representations  were  false,  that  he 
knew  the  animal  was  not  a  sure  foal  getter  and 


waa  worthless,  but  does  not  allege  that  he  waa 
not  a  sure  foal  getter  and  was  worthless.- Lin- 
coln V.  Bagsdale,  7  Ind.  App.  354,  31  N.  E.  581. 

A  complaint  for  alleged  breach  of  warranty 
which  alleges  false  representations  of  defendant 
is  insufficient  when  It  does  not  allege  that  de- 
fendant intended  that  plaintiff  should  rely  on 
these  false  representations.- Id. 

A  statement  of  the  seller  alleged  as  a  war- 
ranty should  be  pleaded  as  an  aodertaldng 
made  by  him  as  part  of  the  contract  of  sale, 
with  intent  that  it  should  be  relied  on,  and 
that  it  Induced,  or  was  in  coosiderstion  oi,  the 
purchase.- Id. 

[k]   (App.  1893) 

An  allegation  of  the  breach  of  a  warranty 
that  certain  cultivators  were  of  good  and  sub- 
stantial material  is  sufficient,  where  it  states 
that  they  were  not  of  good  material.— Broww 
V.  Nellis,  6  Ind.  App.  323,  33  N.  £.  672. 

[1]  (Sup.  18H) 
A  breach  of  warranty  pleaded  as  a  canse 
of  action  or  defense  must,  to  be  good  on  de- 
murrer, aver  the  cbameter  and  extent  of  the 
warranty,  and  the  nature  and  particnlars  of 
the  breacb.-Shirk  T.  Mitchell,  36  N.  E.  850, 
137  Ind.  185. 

[m]    (App.  18») 

A  complaint  alleged  that  defendant,  being 
informed  by  plaintiffs  of  tbe  purpose  for  which 
they  wanted  a  boiler,  told  them  that  he  had  just 
what  tliey  mmted,— a  second-hand  boiler,  better 
than  a  new  (me,— and  that  they  boogbt  it,  rely- 
ing on  his  statements.  Held  a  sufficient  allega- 
tion of  an  implied  warranty  that  the  boiler  was 
fit  (or  tbe  purpose  for  which  it  was  bought. — 
Fitzmanrice  v.  Pnterbaugh,  17  Ind.  App.  318, 
45  N.  E.  624. 

[D]    <App.  1906) 

Where  a  complaint  waa  based  on  a  seller's 
warranty  of  certain  horses  that  they  were  free 
from  disease,  and  suitable  for  plaintiff's  pur- 
pose, the  warranty  being  general,  an  allegation 
of  breach  that  the  horses  were  not  healthy  and 
sound,  but  were  diseased,  because  of  which  one 
died  within  a  few  days  after  the  purchase,  and 
the  other  became  and  remained  lame  and  wa^i 
of  no  value,  was  not  demurrable  for  failure  to 
allege  the  character  and  extent  of  the  warranty 
and  the  nature  and  particulars  of  the  breach. — 
Warman- Black-Chamberlain  Co.  v.  Indianapolis 
Mortar  &  Fuel  Co.,  75  M.  E.  672,  36  Ind.  App. 
258. 

Foe  Cases  fbom  Otdee  States, 

See  43  Cert.  Dig.  Sales,  ${  1234-1238; 

11  Cent.  Dig.  Contracts,  {  1686. 
See,  also,  35  Cyc  p.  450. 
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[ft]  {B11V.U44) 

In  an  action  on  a  sealed  note,  brooght 
an  ascdenee  against  tlie  maker,  a  plea  that  the 
note  was  given  for  improvement  in  machines 
for  renovating  feathers,  and  that  the  payee  of 
the  note  wananted  that  the  machine  would 
improve  old  feathers,  which  it  did  not,  Is  bad 
aa  a  plea  in  bar,  where  It  fails  to  aver  that 
the  property  for  which  the  note  was  given  is  of 
no  value,  or  has  been  returned  or  tendered  to 
the  vendor^MuniUn  t.  Idttchem,  7  Blaclcf. 

m 

[b]  (Bn».18Se) 

Plaintiff  sued  defendant  on  a  note,  and 
the  first  paragraph  of  the  answer  alleged  that 
the  consideration  was  two  deeds  of  a  patent 
tight  for  an  improvement  in  force  pnmps,  which 
the  plaintiff  warranted  to  be  an  improvement, 
bnt  whieb  was  wholly  worthless.  Held  de- 
fective for  not  alieidng  In  what  the  improve- 
ment consisted.— McClare  v.  Jeffrey,  8  Ind.  79. 

[e]    {Sap.  UTS) 

An  answer  setting  np  a  warranty  and  a 
breach  of  it  must  show  the  character  and  ex- 
tent of  the  warranty,  and  the  nature  and  par- 
ticulars of  the  breach,  and,  if  in  bar  of  the 
entire  action,  it  must  show  that  the  damages 
amounted. to  as  much  as  the  cause  of  action.— 
Booher  t.  Goldsborough,  44  Ind.  4S0. 

Vn    (Sup-  I8T3) 

To  an  action  on  a  note,  defendant  answer^ 
ed  that  it  was  given  for  a  threflhiog  machine  of 
plaintiff's  manufacture,  and  that  the  plaintiff 
warranted  it  to  be  a  good  macblue,  and  capable 
of  doing  good  worli,  when,  in  fact,  it  would  not 
operate  at  all,  and  was  utterly  worthless,  as 
plaintiff  well  knew.  Held,  that  the  answer  was 
good.  The  machine  being  worthless,  an  offer  to 
redeliver  it  to  the  seller  was  unnecessary.— Dill 
T.  O'Ferrall,  45  Ind.  268. 

[e]    (Sop.  1874) 

To  a  complaint  on  a  note  the  defendant  an- 
swered :  (1)  That  the  note  was  given  for  a  com- 
bined reaping  and  mowing  machine;  that  the 
plaintiff  warranted  that  the  machine  wo\i1d  per~ 
form  all  the  requisites  of  ordinary  mowing; 
that  the  defendant  relying,  etc.,  purchased  the 
machine;  and  that  at  the  time  of  the  sale  and 
warranty  it  was  utterly  worthless,  and  of  no 
value  to  the  defendant.  (2)  That  the  defendant 
was  nuacquainted  with  the  machine;  that  the 
plaintiff  represented  that  the  same  would  per- 
form all  the  requisites  of  ordinary  reaping  and 
mowing;  that  the  defendant  was  thereby  in- 
duced, etc. ;  but  that  the  machine  would  not 
perform  as  represented.  Held,  that  both  an- 
swers were  bad.  Each  should  have  averred 
that  the  defendant  tested  the  machine  in  a 
proper  manner,  and  in  a  reasonable  time,  and 
also  that  it  was  of  no  value,  or  that  it  was  re- 
turned by  the  defendant  to  the  plaintiff.  It 
was  not  sufficient  to  aver  that  it  was  of  no  val- 
ue to  the  defendant.— I<afayette  Agricultural 
Works  V.  rhillips,  47  Ind.  2r»9. 


m  (Sup.  1877) 
In  an  action  for  the  price  of  a  sawmill  sold 
by  plaintiff  to  defendant,  the  answer  alleged  a 
breach  of  an  implied  warranty  In  that  the  mill 
would  not  saw  and  work  In  aa  good  and  efll- 
cient  a  manner  as  ordinary  aawmiUa  do;  that 
by  reason  of  certain  alleged  defects  it  was  whol- 
ly unfit  for  the  purpose  ot  sawing  lomber;  and 
that,  after  having  been  "set  up  with  care  and 
in  accordance  with  the  directions  given  by 
plaintiff,"  it  would  not  saw  as  ordinary  mills 
do.  Held,  that  the  answer  did  not  sufficiently 
aver  that  Its  capacity  had  ever  been  proi»erly 
tested.— Robinson  Mach.  Works  t.  Chandler,  56 
Ind.  675. 

M  (8ap.l8»2} 

In  an  action  on  a  note,  an  answer  admit- 
ting the  execution  of  the  note,  and  setting  up 
a  breach  of  warranty  in  the  sale  of  a  threshing 
machine,  is  demurrable  where  it  omits  to  allege 
that  the  note  was  executed  in  consideration  of 
the  purchase  or  contemplated  purchase  of  the 
machine.— Downey  v.  Lee,  86  Ind.  260. 

[b]     (Sup.  1884) 

Where  a  buyer  of  a  machine  under  a  war- 
ranty stipulating  that,  if  on  one  day's  trial  the 
machine  should  not  work  well,  the  buyer  should 
give  immediate  notice  to  the  seller,  or  his  agent, 
and  allow  time  to  send  a  person  to  put  it  in 
order,  alleged  that  the  seller,  by  its  agent  try- 
ing the  machine,  promised,  on  the  machine  fail- 
ing to  work,  to  return  in  two  or  three  days  and 
repair  the  machine,  and  that  the  buyer  noti- 
fied the  agent  to  do  so,  and  informed  him  that,, 
unless  the  machine  was  repaired  at  once,  he 
would  be  compelled  to  purchase  another,  there 
was  a  showing  that  the  buyer  allowed  the  agent 
time  within  which  to  put  the  machine  in  or- 
der.—McCormick  Harvesting  Blach.  Co.  t.  Em- 
bree,  04  Ind.  85. 

In  an  action  on  a  contract  for  sale  of  a 
warranted  machine,  wherein  notice  to  plaintiff 
or  agent  of  any  failure  to  work  well  was  re- 
quired, an  answer  alleging  that  the  machine 
broke  down  the  first  day  in  presence  of  plain- 
tiff's agent,  who  agreed  to  come  and  repair  It, 
shows  sufficient  notice.— Id. 

[1]    (Sap.  1S84) 

Where  the  defense  to  an  action  for  the 
price  of  an  article  sold  is  breach  of  warranty 
and  rescission,  the  answer  must  show  a  tender 
of  the  article,  or  that  it  was  worthless. — Fleet- 
wood V.  Dorsey  Mach.  Co.,  05  Ind.  401. 

tSi  <Snp.l8U) 
Where  the  article  warranted  la  of  no  val- 
ue, it  is  not  necessary  to  state  expressly  In  an- 
swering a  complaint  to  recover  the  price  that 
the  damages  arising  &om  a  breach  of  the  war- 
ranty equal  the  price  of  the  article. — Hoover  v. 
tSidcner,  98  Ind.  290. 

[k]    <S«p.  1S85) 

An  answer  in  an  action  for  the  price  of 
a  windmill,  merely  alleging  that  it  did  not  work 
welt  as  warranted,  without  particularly  alleging 
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wherein  It  wu  deCecttre,  Ib  huuffident. — Mc- 
Clamrock  v,  Flint,  101  Ind.  278. 

[1]    (Sup.  ISSS) 

In  an  actioo  for  the  price  of  maohiQery,  an 
answer  that  at  the  time  of  sale  there  van  a 
chattel  mortgage  on  the  property,  which  ha<] 
been  foreclosed,  and  the  property  sold;  that 
plaintiffs  warranted  the  title;  and  that  one  of 
defendants  bad  sold  his  interest  in  the  machin- 
ery to  his  codefendant — states  a  good  defense, 
it  not  appearing  that  he  had  disposed  of  his 
rights  in  the  cause  of  action  against  plaintiffs 
for  the  breach  of  warranty. — Lewellen  v.  Crane, 
113  Ind.  2S0,  15  N.  K.  615. 

[m]    (Snp.  ISM) 

In  an  action  for  the  price  of  goods  sold, 
pleaa  alleging  breach  of  warranty,  and  fraud  in 
the  procurement  of  the  contract,  and  praying 
that  the  damages  thereby  sustained  by  defend- 
ants may  be  deducted  from  any  amount  found 
due  plaintiff,  are  sufficient,  without  offering  to 
rescind  the  contract  and  return  property.— Hil- 
lenbrand T.  Stoclnnan,  128  Ind.  508,  24  N.  E. 
370. 

[n]  {a«».189D) 

In  an  action  on  a  promiBsoir  note  given 
for  part  of  the  price  oi  a  binder  machine,  the 
answer  alleged  that  plaintiff  warranted  the  ma- 
chine to  do  good  work,  and  to  cut  and  bind 
wheat  in  good  order ;  and  farther  alleged  "that 
■aid  machine  would  not  do  good  work,  and 
would  not  cut  and  bind  wheat  in  good  order," 
and  that  "it  would  not  and  could  not  be  made 
to  do  good  work,"  and  that  it  was  "absolutely 
worthless."  Held,  that  these  allegations,  with- 
out any  averments  of  the  particulars  of  the 
breach  of  warranty  relied  on,  were  insufficient. 
— Aultman,  Miller  &  Co.  v.  Seichting,  120  Ind. 
137,  25  X.  E.  804. 

[ol     (App.  1891) 

Where,  in  a  suit  on  a  note  given  for  the 
price  of  a  horse,  the  answer  was  in  three  counts, 
two  of  which  pleaded  a  warranty,  while  the 
other  set  up  fraudulent  representations,  the 
count  setting  up  fraudulent  representations  be- 
ing insufficiently  pleaded,  it  was  not  error  for 
the  court  to  treat  all  the  paragraphs  as  setting 
up  a  warranty,  and  instructing  that  defendants 
would  not  be  entitled  to  set  off  any  amount 
Against  plaintiff's  claim  uoleea  the  warranty 
were  proved.— Postel  V.  Oard,  1  Ind.  App.  251!, 
'  27  N.  E.  5S4. 

[p]    (App.  1E93) 

Under  the  provisions  of  a  contract  of  sale 
that,  if  the  machine  did  not  fill  the  warranty 
that  it  should  do  good  work,  notice  should  be 
given  the  seller,  and  a  reasonable  time  allowed 
to  remedy  it,  and,  if  the  seller  did  not  make  it 
do  good  work,  the  purchaser  need  not  pay  for  it. 
the  answer  in  an  action  for  the  purchase  price 
need  not  allege  that  a  sufficient  test  of  the  ma- 
chine was  made,  as  the  duty  of  making  such 
test  after  notice  was  on  the  seller. — Springfield 


Engine  &  Thresher  Co.  v.  Kennedy,  34  K.  E. 

85(i,  7  Ind.  App.  502. 

An  answer  in  an  action  for  the  price  of 
a  separator,  sold  with  a  warranty  that  it 
should  perform  good  work,  which  alleges  ttiat 
it  crushed  the  wheat,  and  did  not  propeHy  sep- 
arate it,  bat  carried  off  large  qoantities  with 
the  straw,  sufficiently  states  its  defects.— Id. 

Eq]  (App.lS93) 

In  an  action  for  the  price  of  a  reapins 
machine,  an  answer  alleging  that  the  machine 
was  warranted  to  be  made  of  good  material, 
and  that  with  proper  management  it  woald  do 
good  work,  but  that  it  was  not  in  certain  partic- 
ulars welt  made,  and  would  not  with  proper 
management  do  good  work,  is  not  insufficient 
on  demurrer.  —  Walter  A.  Wood  Mowing  & 
Iteaping  Mach.  Co.  v.  Field,  8  Ind.  App.  107, 
35  N.  E.  51 G. 

[r]  (Sop.  1894) 
Iq  an  action  on  notes  given  In  payment 
for  "a  traction  Atlas  secondhand  engine  on 
wheels,  tm-borse  power,"  defendants  pleaded 
that  the  aigine  was  warranted  in  writing  "with 
proper  usage  and  management  to  do  as  good 
work  as  any  of  its  size  made  for  the  same  pur- 
pose, and  to  be  of  good  material,  and  durable 
with  proper  care,"  and  alleged  that  the  engine 
was  deficient  in  that  "it  could  not  be  made  to 
furnish  horse  power  with  which  to  draw  the 
separator  from  one  setting  to  anoth«;  tbat 
in  fact  it  was  deficient  in  every  particular  and 
phase  of  meclianiam  to  the  extent  tluLt  defend- 
ants could  not  use  the  same  for  threshing  pur- 
poses, the  purposes  for  which  they  purchased" 
it.  Hdd,  that  the  answer  was  demurrable, 
since  the  warranty  did  not  state,  nor  the  an- 
swer allege,  the  purpose  far  wh]<^  the  engine 
was  bought,  and  there  were  no  allegations  to 
show  that  the  defects  alleged  were  within  the 
terms  of  the  warranty.— Shirk  v.  Mitchell,  137 
lud.  1S5,  3G  N.  E.  850. 

[8]  (App.  1894) 
Defendant  alletred  breach  of  the  written 
warranty,  and  further  that,  having  tested  ths 
machine,  he  refused  it,  and  only  accepted  it  and 
gave  the  notes  after  A.,  a  director  and  man- 
ager of  plaintiff  company,  had  assumed  to  cor- 
rect its  defects,  and  asked  him  to  give  the  notes, 
promising  that  plaintiff  wonld  make  the  ma- 
chine fulfill  the  warranty,  and  do  as  good  work 
as  any  first-class  machine  of  like  rapacity;  that 
defendant  notified  plaintiff  by  telegram  that  the 
machine  wonld  not  work  as  warranted,  and 
plaintiff  repeatedly  and  vainly  tried  to  put  it 
right;  that  defendant  had  complied  with  an 
the  conditions  of  the  warranty.  BHd  not  de- 
murrable, as  not  showing  that  defendant  had 
notihed  plaintiff  in  writing  of  the  defects,  as 
was  required  by  the  written  warrantr.— Ohio 
Thresher  &  Enf^ne  Co.  v.  Hensel,  9  Ind.  App. 
32S.  30  N.  R  716. 

The  answer  alleged  that  the  machine  did 
not  thresh  clean,  but  carried  much  nothresbed 
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prain  through  the  cylinder,  which  pasaed  onto 
the  stack,  and  was  wasted  and  lost  to  defendan^ 
and  his  customers,  and  broke  and  destroyed 
large  quantities  of  the  kemols;  that,  under 
proper  and  skillful  management,  it  could  scarce- 
ly thresh  enough  grain  to  pay  running  expens- 
es; could  not  do  half  the  work  that  ordinary 
separators  cf  the  size  did  in  the  same  county; 
that  so  it  had  been,  and  was,  wholly  worthless. 
Jlcld  s])ccitic  enougli  as  to  defects.— Id. 

A  counterclaim  for  breach  of  warranty 
which  alleges  that  the  machine  waa  radically 
defectlTe,  and  coold  not  be  made  to  do  proper 
work,  is  not  demnrrable  as  failing  to  aver  that 
it  was  properly  tested  before  rejection.— Id. 

[u]  (App.1894) 

In  a  cross-complaint  for  breach  of  war- 
ranty upon  sale  of  a  reaping  machine,  allega- 
tions that  the  machine  would  not  do  good  work; 
that  it  would  not  bind  the  wheat,  and  would 
choke;  that  It  would  not  cut  the  grain  in  a  satis- 
factory manner,  and  would  not  elerate  it;  and 
that  it  had  a  heavy  draft,— are  sufficiently  spe- 
cific—Walter A.  Wood  Mowing  &  Reaping 
Mach.  Co.  T.  Irons,  10  lad.  App.  454,  3(t  N.  E:. 
862,  87  N.  E.  104a 

Printed  directions  In  accordance  with  which 
a  machine  aold  was  to  be  Bet  up  and  tried  were 
not  a  part  of  the  written  guaranty  in  that  sense 
which  would  require  them  to  be  filed  as  a  part 
of  the  foundation  of  the  pleading  setting  up 
breach  Of  wananty  as  a  defense  to  an  action 
on  a  note  given  for  tiie  price.— Id. 

[t]  (APP.18K) 

In  an  action  for  the  price  of  a  machine. 
the  answer  alleged  that  plaintiff  warranted  that 
It  was  well  made,  and  of  good  material:  that  it 
would  work  welt,  and  as  well  as  any  machine  in 
the  market;  that  if  ft  did  not  give  satisfaction, 
and  work  better  than  the  old  machine,  which  de- 
fendant delivered  to  plaintiff  as  iinrt  of  the  pricc>. 
defendant  need  not  pay  for  it,  and  plaintiff  would 
return  to  him  his  old  machine,  or  its  value  in 
cash:  that  the  new  machine  was  not  well  made, 
or  of  good  material,  and  did  not  work  as  well  as 
other  mnchinra  in  the  market;  that  it  did  not  do 
better  work  tlian  such  old  machine;  that  it  was 
given  a  fair  trial;  and  that  defendant  returned 
It  in  good  repair  to  plaintiff,  and  demanded  the 
return  of  his  machine.  Held,  that  such  an- 
swer was  suflicicnt.— J.  F.  Seiberling  &  Co.  v. 
Tatlock,  13  Ind.  App.  345,  41  N.  E.  841. 

[tt]   (App.  1895) 

A  paragraph  of  answer  in  an  action  on 
a  note,  alleging  that  it  was  a  purchase  note 
for  a  buggy  warranted  in  writing,  and  that  the 
buggy  is  not  worth  the  amount  of  the  note,  is 
demurrable,  where  it  neither  alleges  its  value 
If  it  had  been  as  warranted,  nor  any  deprecia- 
tion therein  caused  by  the  breach  of  warranty, 
and  the  written  warranty  or  a  copy  is  not  filed 
with  the  pleading.— Kern  v.  Saul,  14  Ind.  App. 
-:!,  42  X.  K.  4i>lS. 


[u]    (App.  1896) 

In  an  action  on  a  contract  for  the  sale  of 
a  machire,  an  answer  pleading  a  breach  of  the 
warranty  muse  allege  specifically  wherein  the 
machine  failed  to  comply  with  the  warranty.— 
J.  i'.  Seiberling  &  Co.  v.  Rodman,  14  Ind.  App. 
460,  43  N.  E.  3S. 

[uu]  (App.is98} 

In  an  action  to  recover  the  price  of  cemedt. 
a  counterclaim  alleging  that  the  eement  was 
the  kind  usually  sold  by  plaintiff  to  construct 
sidewalks;  that  it  was  purchased  by  defendant 
for  that  purpose;  that  plaintiff  knew  the  use 
to  which  it  was  intended  to  be  put;  and  that 
the  cement,  though  used  In  a  proper  and  skillful 
manner,  proved  worthless,  etc., — Bufficlently 
states  a  breach  of  an  implied  warranty,  with- 
out any  express  avermebt  that  defendant  was 
ignorant  of  such  wortblessnesa  at  the  time  he 
purchased.— Zimmerman  t.  Druecker,  15  Ind. 
App.  S12.  44  N.  E.  557. 

[vl     (App.  189S> 

In  an  action  on  notes  for  the  price  of  a 
certain  machine  sold  with  warranty,  a  coun- 
terclaim averring  such  warranty,  the  failure  of 
the  machine  to  do  the  work  for  which  it  was 
intended,  the  efforts  on  the  part  of  defendant 
to  make  it  work,  and  the  expenditure  of  cer- 
tain sums  of  moQ^  in  repairs.  labor,  etc.,  in 
such  behalf,  was  sufUcient  on  demurrer,  as  It 
contained  all  the  essential  averments  of  a  com- 
plaint, and  stated  a  cause  of  action  in  favor 
of  defendant  and  against  plaintiffs,  growing 
out  of  the  subject-matter  alleged  in  the  com- 
plaint, though  it  did  not  aver  that  such  ma- 
chine was  worthless. — Tinsley  v.  Fruits,  51  X. 
E.  Ill,  20  Ind.  App.  534. 

[vv]    (App.  1901) 

An  answer  alleging  that  a  machine  sold 
and  warranted  was  not  well  built,  or  of  good 
material,  and  was  totally  unfit  to  do  the  work 
for  which  it  was  intended,  is  insufScient  to 
raise  the  defense  of  breach  of  warranty  in  an 
action  on  a  iiurchase-money  note,  in  failing  to 
allefie  the  particulars  of  the  breach. — Woodruff 
V.  Hen-sley,  CO  X.  E.  312,  2G  Ind.  App.  502. 

Such  defect  is  not  cured  by  an  allegation 
that  the  plaintiff  waived  a  provision  in  the 
warranty  requiring  defendant  to  return  the 
machine  on  its  failure  to  comply  witn  such 
warranty.— Id. 

[V]    (Sap.  19C2) 

A  plea  in  an  action  on  notes  given  for 
farm  machinery  alleged  in  its  intrmluctory  part 
that  plaintiff  ought  not  to  maintain  the  action 
because  defendant,  before  their  execution,  had 
purchased  the  machinery  of  plaintiff,  under  an 
agreement  by  n-hich  he  waa  not  to  pay  there- 
for unless  the  machinery  worked  right.  It 
waa  further  alleged  that  defendant  gave  the 
machinery  a  trial,  and  that  it  would  not  work 
properly;  but  tt  was  not  alleged  that  it  was 
properbr  tested,  or  that  its  failure  to  operate 
was  due  to  defects.  The  plea  further  stated 
that  thereafter  the  notes  were  executed  under 
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an  agreement  that  defendant  wonld  not  have 
to  pay  for  the  Dotes  till  the  machinery  did 
good  work,  and  a  similar  agreement  was  alleg- 
ed as  occurring  some  three  years  later.  Held. 
that  the  answer  could  only  be  construed  to 
raise  the  defeaae  that  the  notes  were  not  to 
be  paid  till  the  machinery  waa  made  to  work 
properly,  and  not  aa  ahowing  a  breach  of  war- 
ranty, and  waa  insnfflcient  aa  a  plea  in  bar, 
and  demurrable,  aa  an  answer  in  bar  must  an- 
swer all  that  it  assumes  to  answer,  in  the  in- 
troductory part,  in  order  to  withstand  a  demur- 
rer.~D.  M.  Osborne  &  Co.  T.  Hanlin,  63  N. 
E.  572,  158  Ind.  325. 

[WW]    (9«p.  UOS) 

An  answer,  in  an  action  on  a  not«  given 
for  madiinery,  arerriog  a  breach  of  warranty, 
is  not  defective  because  it  shows  that  defend- 
ants continued  to  use  the  nuadiioe  after  the 
time  allowed  for  trial,  where  such  use  ia  al- 
leged to  have  been  authorised  by  the  sellers.— 
Kenney  t.  BevUheimer,  64  N.  £.  215,  158  Ind. 
653. 

In  an  action  on  a  note  for  machinery,  In 
which  a  breach  of  warranty  is  relied  on.  aa 
averment  that  on  account  of  Its  defects  the 
machine  was  not  worth  more  than  the  $400 
which  had  been  paid  on  account  of  its  par- 
chase,  is  sutficient  aa  to  the  amount  of  dam- 
ages sustained  by  reason  of  the  defects  and 
breach  of  warranty,  though  not  precise.— Id. 

Under  Burns'  Rev.  St.  lOOl,  {  373.  pro- 
viding that  in  pleading  the  performance  of  a 
condition  precedent  in  a  contract  it  shall  be 
sufflcient  to  allege  generally  that  the  party  per- 
formed all  the  conditions  on  his  part  in  an  ac- 
tion on  a  pnrchase-money  note,  an  answer  set- 
ting up  breach  of  warranty  is  not  defective  for 
omiaaion  of  a  general  allegation  of  perform- 
ance by  defendants  of  the  conditions  on  their 
part,  where  it  ftpeciflcalty  avers  performance 
of  every  material  condition  of  the  agreement, 
or  acts  out  a  auffirient  excuse  for  their  failure 
to  comply  with  such  conditiona.— Id. 

M  (APP.U02) 

In  an  action  to  recover  the  value  of  a 
heater  sold  to  defendant,  the  latter  pleaded  a 
counterclaim  to  the  effect  that  he  cooaulted 
plaintiff's  agents  for  the  purpose  of  securing  a 
hot-water  heater  for  his  house,  giving  to  the 
agents  a  description  of  the  house,  together  with 
the  size  of  the  rooms,  etc.;  that  the  agent  gave 
him  the  amount  of  pipe  and  size  of  the  radia- 
tors required,  and  stated  that  a  particular  heat- 
er waa  the  best  one  for  the  purpose;  that,  re- 
lying upon  such  statements,  he  purchased  the 
heater,  which  proved  to  be  defective,  and  fail- 
ed to  work  properly.  Held,  that  the  counter- 
claim alleged  an  express  warranty  that  the 
heater  was  fit  for  the  purpose  of  properly  beat- 
ing the  house.— H.  B.  Smith  Co.  T.  Williams, 
U3  N.  E.  31S,  29  Ind.  App.  336. 

In  an  action  to  recover  the  value  of  a 
heater  sold  to  defendant,  the  latter  pleaded  a 
counterclaim  to  the  effect  that  he  consulted 


plaintiff's  agents  for  the  purpoae  of  securing  a 
hot  water  beater  fur  his  house,  giving  to  the 
agents  a  descriptioa  of  the  house,  together  with 
the  Bi7.e  of  the  rooms;  that  the  agent  gave  him 
the  amount  of  pipe  and  size  of  the  radiators 
required,  and  stated  that  a  particular  heater 
waa  the  best  one  for  the  purpose;  and  that,  re- 
lying on  such  statements,  he  purchased  the 
heater  which  proved  to  be  defective,  and  fail- 
ed to  work  properly.  The  counterclaim  alleg- 
ed that  the  heater  waa  defective  and  wrongly 
constructed,  and  would  not  work,  in  that  the 
smoke  would  not  pass  off  through  the  flue  con- 
structed for  It.  but  would  come  into  the  cellar 
and  house.  Held,  that  the  allegation  did  not 
imply  that  the  beater  was  defective  or  improp- 
erly constructed,  for  tbe  fault  might  hare  been 
in  the  flue  constructed  by  defendant,  and  hence 
insufficient  to  show  the  seller's  breach  of  the 
warranty.— Id. 

[xxl    (Sap.  1903) 

Where,  in  an  action  on  a  note  given  for 
the  price  of  a  windmill,  defendant's  answer  al- 
leged that  plaintiffs  represented  that  tbe  nut- 
chine  was  capable  of  furnishing  power  to 
grind  20  or  30  bushels  of  grain  per  hour  in  a 
moderate  wind,  and  with  a  very  light  wind 
would  pump  an  abundance  of  water,  and  that 
defendant,  relying  on  such  representations,  pur- 
chased the  machine,  but  that  it  would  pump 
only  a  very  small  stream  under  the  force  of  a 
very  strong  wind,  and  required  a  very  high  and 
strong  wind  to  enable  it  to  grind  from  1  to  2 
bushels  of  grain  per  hour,  and  that  plaintiffs 
had  made  vain  attempts  to  make  the  same 
comply  with  such  representations,  and  that  tbe 
machine  was  wholly  worthless,  it  sufficiently 
averred  an  express  warranty  of  the  property 
and  breach  thereof.— Smith  v.  Borden»  66  ^^  E. 
G81,  160  Ind.  223. 

[yj   (S«p.l»7>  . 

In  an  action  for  the  purchase  price  of  a 
cable,  the  defeuse  was  a  breach  of  warranty  of 
fitness,  and  the  answer  alleged  that  the  cable 
was  sold  with  the  knowledge  that  it  was  to  l)e 
used  In  drilling  wella;  that  It  was  rotten,  and 
would  not  sustalu  the  weight  of  the  drill,  and 
that  it  broke  off  before  It  bad  drilled  50  feet; 
and  that  aa  soon  as  defendants  discovered  tbe 
worthlessness  of  the  caUe  tbey  notified  plain- 
tiffs and  returned  the  cable.  Held,  that  the  al- 
legations, on  demurrer,  were  auflldent  aver- 
ments as  to  the  character  of  the  test,  and  to 
show  tbe  unfitness  of  the  property  for  the  pur- 
pose contemplated,  and  to  warrant  proof  of  tbe 
particular  tiuie  at  which  or  during  which  tbe 
teat  was  made.— Oil-Well  Supply  Co.  v.  Wat- 
son, 168  Ind.  608,  80  N.  E.  157,  15  L.  B.  A. 
(N.  S.)  868. 

Where,  in  an  action  for  the  price  of  a 
cable,  tbe  defense  was  a  breach  of  warranty  of 
fitness,  an  allegation  that  "relying  on  the  pre- 
sumed knowledge  of  the  plaintiff  of  tbe  require 
ed  qualities  of  said  cable  from  their  expoaing 
it  for  Hale  and  selling  the  same,  they  purchas- 
ed it  as  herein  stated,"  was  a  sufflcient  aver- 
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ment  on  demurrer  that  the  buyera  relied  on 

the  warranty. — Id, 

AVhere,  in  an  action  for  the  price  ol  a 
cable,  the  defense  was  a  breach  of  warranty 
of  fitness,  and  the  averments  of  the  answer  were 
suffloient  to  admit  proof  of  the  particular  time 
when  the  test  of  the  cable  was  made,  and  it 
appeared  from  the  complaint  and  answer  that 
the  test  was  made  within  the  first  five  months 
after  the  sale,  the  answer  was  sufficient  on  de- 
murrer; it  being  a  question  for  the  jury  wheth- 
er such  a  time  for  testing  and  return,  in  case 
the  cab)e  was  unsatisfactory,  was  reasonable. 
—Id. 

tni  (APP.U07) 

A  croBB-compIaiDt,  In  an  action  for  the 
price  of  a  channeling  machine,  alleging  defects 
therein,  and  that  the  machine  was  warranted 
to  cut  700  feet  per  day,  but  tliat  it  at  no  time 
cut  that  amount,  and  that  defendants  had  been 
compelled  to  pay  the  same  as  If  the  machine 
cut  TOO  feet  per  day,  which  failed  to  show,  ex- 
cept by  inference,  that  the  machine  was  deliv- 
ered to  defendaote,  and  did  not  aver  that  de- 
fendants paid  anything  therefor  or  agreed  to  do 
80.  and  failed  to  show  that  in  using  the  ma- 
chine the  work  it  did  was  not  worth  more  Uian 
the  expense  of  operating  it,  was  demurrable  as 
failing  to  show  that  defendants  sustained  any 
damages.— Sullivan  Machinery  Co.  v.  Breeden, 
40  Ind.  App.  631,  82  N.  E.  107. 

[z]     (App.  \9m 

In  an  action  for  the  pnrchase  price  of 
pipe,  the  defense  was  a  breach  of  warranty  of 
fitnesN,  and  the  answer  alleged  that  plaintiff 
was  a  manufucturer  and  dealer  in  pipe  used  in 
drilling  oil  wells,  nod  sold  defendant  pipe  to  be 
used  in  drivinK  wells,  at  the  price  of  good  qual- 
ity pipe,  knowing  the  intended  use  of  the  pip? 
and  that  a  good  quality  pijie  was  necessary  for 
such  purpose ;  that  plaintiff  warranted  the  pipe 
to  be  ot  sound  raatrrial,  free  from  defects,  and 
suitable  for  defendant's  purposes,  but  that  it 
was  defective  and  insufflcient  for  the  use  in- 
tended, and  broke  and  bent  when  driven.  Held, 
that  the  nllegations,  on  demurrer,  sufficiently 
averred  an  implied  warranty  of  the  fitness  of 
the  pipe  for  the  purpose  intended,  and  the 
breach  thereof,  and  was  not  defective  as  not  al- 
leging facts  showing  that  the  pipe  wa-f  proper- 
ly tested,  or  because  it  showed  an  executed  and 
not  an  executory  agreement,  by  which  the  fit- 
ness of  the  pipe  for  the  purpose  was  left  to  the 
determination  of  the  vendor.— Oil  Well  Supply 
Co.  V.  Priddy,  41  lud.  App,  2W,  8a  N,  E.  tC>3. 

[II]    (App.  1909) 

In  an  action  for  the  price  of  a  piano,  a 
plea,  alleging  false  representations  made  as 
wnrranties,  that  defendant  relied  thereon,  and 
that  it  was  agreed  if  the  piano  was  not  as  rep- 
resented there  would  be  no  sale,  and  that  it 
should  remain  with  the  defendant  as  plaintiff's 
property,  subject  to'  plaintifTs  disposal,  show- 
ed a  conditional  sale  with  unperformed  condi- 
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tion  and  was  not  demurrable.— Wulschner- 
Stewart  Music  Co.  v.  Hubbard,  89  N.  E.  794. 

Fob  Cases  frou  Otiieb  States, 

See  43  Cent.  Dio.  Sales,  SS  1239-1245. 
See,  also,  85  Cyc.  p.  450. 

%  437.  —  Iianes,  proof*  and  Tarluoe. 

Evidence  admissible  under  pleading  in  general, 
see  Pleading,  {  380. 

[a]  (S«p.  1837) 

In  an  action  for  the  breach  of  an  express 
warranty,  a  scienter  need  not  be  laid,  nor,  if 
laid,  proved.— House  v.  Fort,  4  Blackf.  293. 

[b]  (Sup.  1S3TI 

A  suit  against  the  vendor  of  goods,  found- 
ed on  fraud  in  the  sale.  Is  not  sustained  by 
proof  of  a  warranty  and  breach  without  fraud. 
—Stanley  v.  Norris,  4  Blackf.  353. 

[c]  (Sup.  1841) 

In  a  suit  by  an  assignee  against  tbe  mak- 
er of  a  proo>i88ory  note  not  governed  by  the 
law  merchant,  the  defendant  may  prove,  under 
the  general  issue,  a  breach  of  warranty  as  to 
the  quality  of  goods  sold  to  him  by  the  payee, 
for  tbe  price  of  which  tbe  note  was  given,  in 
order  to  lessen  the  amount  to  be  recovered. — 
Comparet  v.  Johnson,  6  Blackf.  59. 

[d]  <Sdp.  187S) 

Wliere.  in  an  action  to  recover  the  con- 
tract price  of  an  article,  the  answer  set  up  a 
breach  of  warranty,  but  made  no  mention  that 
such  warranty  was  in  writing,  a  presumption 
was  thereby  created  that  the  warranty  was  a 
mere  parol  warranty,  and  that  the  defendant 
could  not  prove  a  written  warranty  under  his 
answer;  and  the  plaintiff's  printed  price  list  and 
corresjiondenoe  between  the  parties,  amounting 
to  a  warranty,  were  held  inadmissible. — Mor- 
gan V.  Incorporated  Co.  of  Gaar,  Scott  &  Co., 
04  Ind.  213. 

[el  (Sap.  18S2) 
The  fact  that  a  complaint  for  the  price  of 
goods  sold  refem  to  a  warranty  as  "tbe  war- 
ranty herein  indorsed,"  while  the  warranty  is 
on  the  same  face  of  the  paper,  below,  and  dis-. 
tinctiy  separated  from,  the  agreement  by  rules 
and  lines,  does  out  render  such  warranty  inad- 
missible in  evidence. — Musselman  v.  Wise,  84 
Ind.  248. 

[f]  {Sop.  1S82) 

In  an  action  for  breach  of  a  warranty  of 
a  horse,  held,  that  the  pleadings  warranted  the 
recovery  of  substantial  damages. — Means  v. 
Means,  88  Ind.  IW. 

[g]  (App.  ig95) 

Where  the  complaint  alleges  a  sale,  the 
warranty,  breach,  and  consequent  damage,  a 
defense  that  plaintiff  had  released  his  claim 
against  defendant  is  not  available  under  a  gen- 
eral denial.— Milbolliu  V.  Sharp,  13  Ind.  App. 

(•,97.  41  X.  K.  r>r>2. 
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An  answer  sllotnog  the  brearh  of  a  writ- 
t«>a  Karramy,  and  setting  out  a  vopj  thereof, 
dotrs  not  rBi<«e  the  quention  of  an  oral  or  tm- 
plied  warraotf,  siore  eucb  warrantf  waa  merg- 
ed io  the  written  warranty.— Woodruff  t.  Hea»- 
ler.  GO  N.  K.  312,  28  Ind.  App.  602. 

Fob  Cakm  fboh  Otheb  Statm, 

See  43  CE.fT.  Dio.  Sales,  U  1248-1257. 
Bee,  alao,  35  Cyc.  pp.  4^3-450. 

1430.  EHd«Ma. 

Fob  Casks  from  Otiieb  States, 

See  43  CE.fT.  Dm.  Sales,  |i  1258-1283. 
See,  also,  35  Cjc.  pp.  457-404. 

1440.    AdmlBBlbUltr* 

OpinloB  evidence,  aee  Evidence,  |  474. 

[al    (S««.  1870) 

On  tbe  exefaanee  of  one  chattel  for  anoth- 
er, where  the  owner  of  the  one  warrants  its 
aoundnesa  as  part  of  tbe  contract,  and  the  oth- 
er, alleRing  breach  of  snch  warntntr,  tenderx 
liark  what  he  recei\-ed,  demands  tbe  return  of 
what  ha  parted  with,  and  on  refusal  replevies 
the  same,  on  the  trial  of  such  cane,  on  the  as- 
sumption by  both  parties  that  such  action  can 
tie  maintained  for  such  breach,  evidence  may 
be  admitted  tending  to  prove  tbe  warrantor's 
knowledge  of  tbe  alleged  defect  at  tbe  time  he 
made  Buch  warranty.— Graham  v.  Kowlin,  54 
Ind.  38;>. 

[b]  (Sap.  1878) 
In  an  action  for  breach  of  warranty  of  ti- 
tle of  property  sold,  where  the  evidence  show- 
ed that  the  seller  contracted  to  deliver  jiosnes- 
sion  of  the  property,  evidence  that  it  bad  been 
sold  to  a  third  party  for  taxes,  rendering  Buch 
delivery  iniiKtnsible,  was  admissible. — Long  r. 
Anderson,  62  Ind.  537. 

[C]     (lap.  1S86) 

A  practical  machinist  who  made  repairs  on 
an  engine  about  two  years  after  its  purchase 
may  tetttify  as  to  some  peculiarities  and  ap- 
parent defects  in  its  construction  in  addition  to 
the  bad  repair  it  wns  in  at  tbe  time,  where  tbe 
issue  is  an  to  its  fuHillment  of  tbe  warranty 
given  on  its  snle. — Xational  Bank  &  Loan  Co. 
T.  Dunn,  Q  X.  E.  131,  100  Ind.  110. 

In  a  suit  upon  a  promissory  note  Riven  for 
the  purcbaHC  of  an  engine  and  belt  to  run  a 
thrcHblng  machine,  where  the  failure  of  the  en- 
gine to  fulfill  the  tonus  of  tbe  warranty  is  re- 
lied upon  as  a  defense,  evidence  of  how  much 
wheat  the  owner  of  an  engine  and  machine  of 
the  same  make  and  pattern  could  thresh  in  a 
day  with  bis  engine  and  thresher  is  not  im- 
proper.—Id, 

[d]     (App.  181)1) 

upon  an  issue  as  to  the  breach  of  warran- 
ty of  soundness  of  a  horse,  evidence  of  a  phys- 
ical defect,  to  be  admissiblp,  must  n'fer  to  his 
condition  at  the  time  of  the  sule,  and  nut  at 


a  subsequent  period. — Postel  t.  Oard.  1  led. 
App.  232.  27  N.  E.  5S4. 

[e]  (A»».i8nj 

In  an  action  on  a  note  gjren  for  boot  ia 
a  horse  trade  defendant  coanterelaimed  for 
breach  of  warranty  of  the  bone  traded  him. 
BeU  that,  where  tbe  agreement  for  the  trad« 
was  oral,  evidence  of  represmtattiMu  made  by 
pUintitF  regarding  his  horse  several  days  t«f>ire 
the  trade  was  consammated  is  admissible.— 
Starke  t.  Dicks,  2  Ind.  App.  125,  2S  E. 
214. 

In  an  action  on  a  note  given  for  boot  in 
a  horse  trade  defendant  coanterelaimed  fur 
breach  of  warranty  of  the  horse  traded  him. 
Held,  that  evidence  is  admissible  as  to  tDe 
breeding  qualities  of  plaintiffs  horse  two  years 
before  the  sale,  plaintiff  having  warranted  him 
as  a  sure  breeder.— Id. 

Fob  Cases  fbcoi  OrmtB  States, 

See  43  CE:fT.  Dig.  Sales.  H  12G1-127G. 
See,  also.  35  Cyc  pp.  458-463. 

i  441.  -~  Welcht  ud  so&elMaar. 

[a]  (8np.U6e) 

Id  determining  the  value  of  property  as  an 
element  of  the  measure  of  damages  for  breach 
of  warranty  of  personal  property,  the  price  paiJ 
for  the  proiwrty  is  prima  facie  evidence  of  th: 
value  of  such  an  article  as  would  have  fnlBllfHl 
the  warranty.— Overbay's  Adm'r  v.  Lighty,  27 
Ind.  27. 

In  determining  the  value  of  property  as  an 
element  in  the  measure  of  damages  for  a  breach 
of  warranty  of  personal  property,  tbe  price 
realized  when  the  property  is  put  on  a  fair 
market  and  sold  to  the  best  advantage  within 
a  reasonable  time  is  prima  facie  evidence  of 
its  value.— Id. 

[b]  (App.  1908) 

In  an  action  for  the  price  of  pipe,  in  whidi 
defendant  set  up  a  counterelaim  for  loss  re- 
sulting from  the  pipe  being  defective,  evidence 
held  sufficient  to  warrant  a  verdict  for  defend- 
ant on  his  counterclaim  on  the  theory  of  an 
implied  warranty  of  fitness  for  the  use  intend- 
ed.—Oil-Weil  Supply  Co.  V.  Priddy,  41  Ind. 
App.  200,  S3  X.  E.  623. 

Where  a  case  proceeds  upon  the  theory  of 
an  implied  waiTanty,  it  cannot  be  contended 
that  evidence  sofflcient  to  sustain  that  theory 
was  inaafflcient  to  authorize  a  verdict  because 
no  express  warttnty  is  shown.— Id. 

Fob  Cases  fbom  Otiieh  States. 

See  43  Gent.  Dio.  Sales.  §2  1277-12S3. 
See,  also,  35  Cyc.  p.  464. 

§442.  DuuKos. 

Instructions,  see  post,  {  446. 
Where  action  is  for  breach  of  contract  instead 
of  on  warranty,  see  ante,  {  418. 

[B]    (Sup.  18&8) 
An  engine  builder  for  a  fair  price  built 
an  engine  and  boiler  to  go  into  a  sawmill  for 
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a  special  purpose.  Solely  by  reason  of  the  un- 
sotindnesa  of  the  holler  it  exploded,  and  the 
makers  were  held  liable  on  an  implied  warrRnty 
□ot  only  for  damagea  for  the  imperfection  of  the 
boiler,  but  for  damage  done  by  the  explosion 
to  the  aurroanding  machinery.— Page  t.  Ford, 
12  Ind.  46. 

[b]  The  measure  of  damages  for  a  breach  of 
warranty  in  the  sale  of  a  chattel  is  the  differ- 
ence between  the  actual  value  of  the  chattel 
and  the  value,  if  the  warranty  had  not  been 
broken.— (Sup.  iSfMJ)  (h-erbay'a  Adm'r  v.  Ligb- 
ty,  27  Ind.  27;  (1877)  Ferguson  v.  Hosier,  58 
Ind.  438;  (App.  3894)  Crist  Jacoby,  10  Ind. 
App.  G8S,  3S  N.  E.  543. 

[c]     (Snp.  1867) 

The  rule  of  damages  upon  a. breach  of  a 
warranty  of  peraona)  property  is  the  difference 
between  the  actual  value  and  the  value  that 
the  article  would  have  possessed  if  it  had  con- 
formed to  the  warranty;  the  price  paid  being 
mere  evidence  of  the  latter  value.— Street  v. 
Chapman,  20  Ind.  142. 

tdl  (Sup.  1873) 
Damages  for  breach  of  warranty  is  the 
difference  between  the  value  of  the  property  at 
the  time  of  the  sale  and  what  it  would  have 
been  bad  the  property  been  as  warranted.— 
Booher  t.  Ooldsborough.  44  Ind.  490. 

Where  damages  are  claimed  for  a  breach 
'  of  warranty  in  machinery  sold  by  a  person  not 
the  manufacturer,  and  where  no  fraud  is  charg- 
ed, it  is  error  to  Instruct  the  jury  that  they 
may  allow,  as  damages,  the  value  of  the  use  of 
the  machinery  for  a  reasonable  time  to  make 
the  repairs  necessary  to  cause  the  machinery 
to  comply  with  the  warranty.— Id. 

[e]     (Sup.  ISIS) 

la  an  action  to  recover  damages  for  a 
breach  of  warranty  of  the  soundness  of  certain 
live  stock,  the  measure  of  damages  was  held 
to  be  the  difference  between  the  value  of  the 
stock  at  the  time  it  was  purchased  and  the  val- 
ue as  it  would  have  been  at  the  same  time  if 
they  bad  been  as  they  were  warranted  to  be; 
and  it  was  held  that  this  measure  could  not  be 
increased  by  the  care  and  feed  wasted  upon 
some  of  the  stock  which  was  sick.— Cllne  v. 
Myers,  C4  Ind.  304. 

[t]  (Sup.  18S4) 
The  measure  of  damages  for  breach  of  war- 
ranty as  to  the  quality  of  a  battel  sold  is  the 
difference  between  the  actai^  value  of  the  ar- 
ticle at  the  time  of  the  sale  and  the  value  it 
would  have  liad  if  it  had  been  as  warranted, 
and  the  buyer  need  not  return  nor  offer  to  re- 
turn the  article  in  order  to  sustain  an  action 
for  the  breach  of  the  warranty,  or  to  set  it  up 
as  a  defense  or  as  a  counterclaim  in  an  action 
for  the  recovery  ot  the  price.— Uege  v.  Kewsom, 
96  Ind.  426. 

[g]    (Snp.  1890) 

When  a  boiler  Is  sold  with  an  express  war- 
ranty and,  on  account  of  its  explosion,  a  mill 


owned  by  plaintiff  has  been  compelled  to  re- 
main idle  for  some  time,  the  rental  value  of  the 
mill  for  that  time  is  tti  be  considered  In  esti- 
mating the  damages.— Sinker  t.  Kidder,  123 
Ind.  528.  24  N.  E.  S41. 

[b]   (App.  igsi) 

A  butcher  in  good  faith  and  for  value 
bought  a  cow,  and  after  she  had  been  slaughter- 
ed the  true  owner  demanded  pas^ment  for  her. 
The  buyer  notified  the  sellers,  who  told  him  to 
contest  the  claim  of  the  third  party,  and  they 
would  reimburse  him  for  any  expenses.  The 
owner  sued  and  obtained  judgment  against  the 
buyer  and  sellers  jointly.  Beld,  that  the  buy- 
er was  not  a  joint  tort-feasor,  and  might  main- 
tain an  action  for  the  money  expended  in  de- 
fending his  title.— Bash  t.  Young,  2  Ind.  App. 
207,  28  N.  E.  344. 

[1]  (App.  1905) 
Where  plaintiff  shipped  to  defendant,  on 
60  days'  trial,  a  refrigerator  guarantied  to  keep 
meat  for  three  weeks,  when  properly  iced,  plain- 
tiff was  liable  for  loss  of  meat  during  the  GO 
days,  caused  by  the  failure  of  the  refrigerator 
to  fulfill  the  terms  of  the  guaranty. — Cincinnati 
Butchers'  Supply  Co,  v.  Steiometz,  73  N.  E. 
050,  35  Ind.  App.  228. 

For  Cases  fbom  Other  States, 

See  43  Cent.  Dig.  Sales,  fi§  3284-1301. 
See,  also,  35  Cyc.  pp.  4(>5-479;   notes,  3 

L.  R.  A.  (X.  S.)  1047,  4  L.  R.  A.  (N.  S.) 

858,  3  L.  R.  A.  (N.  S.)  1131;  note,  40 

Am.  Dec.  303. 

S443.  TrUL 

Right  to  open  and  dose,  see  Tbial,  $  25. 

Right  to  trial  by  jury,  see  Jubt,  $  12. 

Fob  Cases  fbom  Other  States. 

See  43  Cent.  Dig.  Sales.  S$  1302-1318. 
See,  also,  35  Cyc.  pp.  481-485. 

§  445.    Qvestiana  for  iarj. 

[ft]    (Snp.  1847) 

Whether  an  affirmation  of  soundness  was 
Intended  to  be  a  warranty  is  a  qnestion  for  the 
jury.— Humphreys  v.  Comllne,  8  Blackf.  510. 

[b]  (Sap.  1867) 
When  the  language  used  upon  a  sale  of  pe]r- 
sonal  property  is  not  a  warranty  in  terms,  it  is 
a  question  for  the  jury  whether  the  words  used 
were  intended  on  the  one  hand  and  relied  upon 
on  the  other  as  a  warranty ;  and  this  Is  to  be 
determined  from  the  language  used  and  all  the 
attendant  circumstances.— Jones  t.  Quick,  2^ 
Ind.  125. 

Id    (App.  1891) 

Where,  in  an  action  for  the  price  ot  a  chot- 
tel,  the  defense  was  breach  of  warranty,  none 
of  the  words  being  a  warranty  in  terms,  it  was 
proper  to  submit  to  the  jury  the  question 
whether  they  were  intended  as  such. — Fostel  v. 
Card,  27  X.  E.  584,  1  Ind.  App.  252. 
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[4]  tAww-W<t 

WhT*-  •l«-f'-rj'lant  t»*'ifiM  that  wit^'n  tb*- 
ti!!^  T-iriir-ti  by  m  warniijir  of  iiia<Itin*TT  b" 
mrijtf  a  Mt»-r  t*j  tlw  iw-ll'-r  ''SlIiDZ  it»  •it'-ntif'D 
to  ifna'tD  d'-f«'W.  pia'-*^  thi-  Im'T  in  an  «- 
addrr-atu^  U>  tb<>  •#-!l*-r  at  it"  place  of 
t/'joiii"**.  put  a  stamp  on  it.  and  dflivt-r*^  th«  j 
1-rtt-r  tliii«  a4<Jr»-Mtwl  to  the  L'nit*^  Stat*^  p'j^t  " 
off,'*,  Bud  tbo  »^ll*-r  d«;ni«l  that  it  re<-*iT«J  tbf 
aiK-b  pf'fof  piv<wnt*^  tn  iMoe  of  fact  for 
tlf  jiirjr.— Ki<-b«  r.  Mf-ilmaji  Uacb.  Works,  Ti  ' 
\.  K.  m  38  Ind.  App.  37. 

FOR  ('Ann  nam  Oran  Rtatea. 

Hee  43  Cekt.  Dio.  SbIm.  H  1303-1308. 
Ht^,  mUo,  Za  CfC  pp.  481-4^13. 

1440.    iMtrMtlMa. 

Appll'-abilitr  of  iDStnictioni  to  pleadlnct  and 
evld^DTc,  w«  Trial.  |  25L 

(al   (>•»•  IK»> 

Whfiv  a  dpf'>ndant  bad  reprewntM  t1i« 
wst^rwhffl  and  abaft  of  a  mill  sold  by  bim  to 
b»  aound  and  new,  it  wai  held  error  to  Inatnict 
tbi>  inry  that,  if  tb<>7  bad  b«<>D  pat  io  leHa  than 
two  ytmn,  they  WKtf  o^w,  and  tbe  reprewnta- 
lion  waa  corrpct,  and  aubaequpnt  rotting  would 
not  wnder  tbe  dffcndant  liable;  ainre  it  wan 
for  the  Jury  to  Judse  both  of  their  aonndneaii 
and  oewneiiN.— Ileynolda  t.  Cor,  11  Ind.  SSi. 

[b]     (S«p.  ISTl) 

In  an  action  by  the  aMlimee  of  notea  giv- 
en for  tbe  piirchaae  of  a  mill  nod  ma<'hineo% 
the  court  allowed  evidence  of  tbe  want  of 
Itnowledxe  by  tbe  aeller  and  plaintiff  of  the 
faliehood  of  the  repreKcntationii  made,  one  of 
the  parnKrat>ha  of  the  anawer  having  charged 
that  plaintiff  united  with  Kuch  Kellpf  in  the 
fraudulent  reprcBentationa.  Hrld  that,  if  the 
evidence  had  been  admiKHilile  under  the  answers 
allejdng  fraud,  the  court  ahouid  have  irwtructcd 
the  jury  that  aiich  testimony  could  not  be  con- 
Kidered  In  dettrniluinK  whether  there  had  been 
a  warranty  and  a  breach  thereof.— Frenrel  v. 
Miller,  37  Ind.  1,  10  Am.  Kep.  02. 

[c1     (flap.  1RT4) 

In  an  action  for  fraud  and  breaob  of  war- 
ranty In  the  sale  of  personal  property,  a  charge 
that.  If  the  plaintiff  made  an  examination  of 
the  proi»erty  for  blmaelf,  he  cannot  recover,  un- 
li'KB  the  defendant  warranted  the  property  to  be 
of  a  certain  kind  or  character  and  it  did  not 
comply  with  tiie  terms  of  the  warranty,  ia  er- 
runcotia.— Meek  v.  Keene,  47  Ind.  77. 

td]    (flap.  18T6) 

Wliere,  on  the  excbonge  of  rba^tteln,  the 
owner  of  one  warnnta  Ita  aoundneaa,  and  the 
otlier,  alleging  a  breacb,  tendera  back  what  he 
received  and  replevies  bta  proi>erty  on  tbe  trial 
,of  auch  cause.  It  wait  not  error  for  tbe  court  to 
inatruct  the  jury  that  plalntltTB  evidence  was 
intended  to  abow  such  sale  to  have  been  void, 
bccnuw,  at  the  time  of  making  It,  defendant, 
knowing  the  pro|>erty  to  be  unsound  falsely  and 
frDuduli'ntly  warmnted  It  to  be  sound ;  and 


ht^OM  defendant,  not  knc-win?  h  to  ztz^. 
ri-iPi^-st-DH-d  to  be  tn:e  :!ai  wL:  h  w»«  fil-^,  'Q 
«;,i'b  warranty  aod  r^j.re-ieataiion  ;tl>'3-I^ 'r-si 
a  ri:;lu  Ui.  and  did  irijr,  StKh  ic»:n— :'e  a-'-t 
ahhiimioc  faci«  to  bare  be«n  proved.— <irai.aa 
V.  NcaUn,  54  Ind.  3>9. 

[e]  (tap.  1^) 

la  an  actioa  for  the  price  of  a  bcrse.  «Sere 
the  defense  is  a  conoteiclsiin  for  breach  of  war- 
ranty of  aoundBem.  it  was  error  to  cliarce  tLat 
tbe  measnre  of  damages  to  be  allowed  defeadaat 
was  tbe  difference  between  tbe  contract  price 
and  the  artnal  ralne  of  die  Iwiae  at  tbe  time  of 
sale,  to  which  might  be  added  "nece^Mry  n- 
penaes  in  finding  and  caring  for  such  chattt-1 
during  its  unfitness  for  use.  caused  by  the  un- 
soiindnees  oemplained  of.**— Tritlipo  T.  iMcy,  S5 
Ind.  287. 

[f]  (Sap.  18S1) 

Where.  In  an  action  for  tbe  price  of  a 
mare,  there  was  no  evidence  that  plaintiff  b&d 
warranted  the  mare  to  work  in  cart  or  at  de- 
fendant's limekiln  but.  on  the  contrary,  tbe 
evidence  cleariy  showed  that  plaintiff  posirively 
refused  to  warrant  tbe  mare  to  work  in  the 
cart,  and  tbe  jury  specially  so  fonnd  in  answer 
to  an  interrogatory,  it  was  improper  for  the 
court  to  charge  that  if  they  should  find  from 
tbe  evidence  that  plaintiff  warranted  the  mare 
to  be  a  good  mare  to  work  in  the  cart  at  the 
limekiln,  and  that  defendant  bought  her  for 
that  purpose  and  so  informed  plaintiff,  and  if 
they  should  further  find  that  the  mare  would 
not  work  In  the  cart  at  the  limekiln,  and  was 
worthless  for  that  purpose,  they  should  find  for 
defendant.— Kitcb  t.  Scboenell,  80  Ind.  74. 

[gl    (Sap.  18M) 

In  an  action  for  dam^ies  for  breach  of 
warranty,  where  a  set-off  to  a  certain  amount 
was  admitted,  an  itutrnction  that  If  tbe  jury 
find  for  plaintiff  they  should,  after  asoertaininf; 
his  damages,  deduct  therefrom  the  amount  of 
the  set-off,  was  not,  aa  auggesting  that  plain- 
tiff's damages  must  exceed  the  amount  of  the 
set-off,  erroneous,  where  defendant  did  not  re- 
quest another  instruction,  and  the  jury  fonnd 
that  plaintiff's  damages  largely  exceeded  the 
set-off.-I>oland  t.  Miller,  95  Ind.  387,  48  Am. 
Rep.  730. 

In  an  action  for  breach  of  warranty  in  the 
sale  of  barrels  manufactured  and  sold  for  the 
purpose  of  storing  whisky,  an  instruction  was 
properly  refused  that,  if  plaintiffs'  negligence 
contributed  to  their  loss,  they  could  not  recover, 
as  the  action  was  brought  for  breach  of  war- 
ranty In  delivering  defective  barrels,  and  such 
damages  as  plaintiffs  sustained  by  reason  of 
Buch  breach  they  were  entitled  to  recover, 
though  their  negligence  contributed  to  tbe  loss 
of  tbe  whisky.— Id. 

In  an  action  for  damages  for  breach  of 
warranty  la  the  sale  of  barrels  manufacture^ 
and  sold  for  the  purpose  of  storing  whisky,  aa 
instmction  was  not  erroneous  that  if  defendant 
warranted  the  barrels  to  be  suitable  for  storing 
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whisky,  and  plaintiffs  filled  them  In  tlie  be- 
lief that  they  were  reasonably  suitable  for  such 
pun>osp,  and  without  gross  negligence,  they 
could  recover. — Id. 

m    (App.  1891) 

In  an  action  for  the  price  of  a  hors?, 
where  the  defense  is  breach  of  warranty,  on  in- 
struction which,  if  taken  alone,  would  seem  to 
mean  that  the  rule  of  caveat:  emptor  wonld  pre- 
vail, and  there  would  be  no  warranty  of  the 
soundness  if  the  horse  were  present,  and  the 
buyer  had  an  opportunity  of  inspectinR  it,  and 
if  the  defect  trere  apparent,  will  be  regarded  as 
conliDed  to  cases  of  implied  warranty. — I'ostel 
T.  Oard,  1  Ind.  App.  252^  27  N.  E.  584. 

m  (App.  1891) 
In  an  action  for  the  alleged  breach  of  a 
warranty  impUed  in  the  sale  of  a  boiler  for  a 
special  purpose,  where  the  ploa  is  a  gpneral 
denial,  it  is  error  to  instruct  the  jury  that  thp 
burden  is  on  the  defendants  to  prove  that  the 
unfitness  of  the  boiler  was  not  caused  by  any 
defect  in  its  construction. — McKendry  v.  Sink- 
er, Davis  &  Co.,  1  Ind.  App.  203,  27  N.  E.  DOG. 

W  (App.  1893) 
Where  a  reaping  machine  is  wnrrantel 
to  do  good  work,  with  proper  management,  it 
Ib  error  to  charge  that  if,  on  a  fair  trial,  the 
machine  .could  not  be  made  to  "work  pro6tabIy 
and  sHccpsnfulIy,"  there  was  a  breach  of  war- 
ranty.—Walter  A.  Wood  Mowing  &  Reaping 
Mach.  Co.  V.  Field,  8  Ind.  App.  107,  35  N.  E. 
510. 

Ik]  r App.  1891) 

Where,  In  an  action  for  the  purchase  price 
of  machinery,  there  waa  some  evidence  that, 
after  the  makinj;  of  the  written  contract,  there 
was  a  parol  warranty  which  was  relied  on  by 
the  purchasers,  a  requested  instruction  assum- 
ing that  the  only  warranty  was  the  written  one 
wa^  prop?rly  refneed.— Ohio  Thresher  &  En- 
gine Co.  T.  Hensel,  36  N.  K  71G,  0  Ind.  App. 
328. 

[1]  (App.  1898) 
Plaintiffs  sued  on  notes  given  for  the  price 
of  a  certain  machine,  and  containing  a  provi- 
sion ttiat  the  title  to  such  machine  should  re- 
main in  plaintiffs  until  such  notes  were  fully 
paid.  Defendant  pleaded  a  counterclaim  for 
damages  for  breach  of  warranty,  on  the  theory 
that  plaintiffs  sold  such  machine  as  their  own. 
and  not  as  agents  for  the  manufacturer,  which 
theory  was  controverted  by  plaintiffs,  who 
claimed  that  they  were  agents  of  the  manu- 
facturer, and  as  such  negotiated  the  sale  to  de- 
fendant, and  that  they  did  not  own  the  machine 
when  sold,  Ucld,  error  to  instruct  that  the 
mere  fact,  if  bo  found,  that  such  sale  was  made 
by  plaintiffs,  whether  as  agents  or  principals, 
required  the  jury  to  disregard  any  and  all  evi- 
dence tending  to  prove  that  plaintiffs  were  not 
the  owners  of  such  machine  at  the  time  of  such 
sate.— Tinsley  t.  Fruits.  51  N.  E.  Ill,  20  Ind. 
App.  534. 


[m]    f  App.  IMS) 

Where  defendant  purchased  wrought-lron 
drive  pipe  of  a  certain  brand  from  plaintiff,  the 
latter  knowing  the  purpose  for  which  it  was  to 
he  used,  and  the  pipe  broke  when  driven,  and 
was  shown  to  be  defective  and  a  part  of  it  to 
be  made  of  steel,  it  being  impossible  to  deter- 
mine the  kind  or  quality  of  the  pipe  except  by 
use,  there  was  an  implied  warranty  that  it  was 
fit  for  the  contemplated  use,  and  an  instruc- 
tion that,  if  defendant  purchased  a  known  brand 
of  pipe  from  plaintiff,  be  thereby  defined  the  par- 
ticular pipe  he  wanted,  and  there  was  no  war- 
ranty by  plaintiff  that  it  was  6t  for  the  pur- 
pose intended,  was  improper  under  the  evidence 
and  was  properly  refused. — Oil-Well  Supply  Co. 
V.  Priddy,  41  Ind.  App.  200,  83  N.  B.  023. 

Fob  Cases  frou  Otoer  States. 

See  43  Cent.  Dio.  Sales,  |S  1300-1317 
See,  also,  35  Cyc.  p.  4S3. 

g  447.    Verdict  and  flndins>< 

I 

Failure  to  answer  interrogatories  of  make  find- 
I    ings,  see  Triai,,  §  BSIi. 
I  Responsiveness  of  verdict  to  issues,  see  TdlAL, 

I    8  320. 

'  Sufiiciency  of  special  findings  In  general,  see 
I    Trial,  |  355. 
Verdict  on  several  counts,  see  Tbiaz.,  S  3S0. 

[a]  (Sap.  1888) 
In  an  action  for  goods  sold,  where  defend- 
ant spt  up  breach  of  warranty,  and  that  he  was 
compelled  to  furnish  other  goods  to  bis  custom- 
ers in  their  stead,  the  jury  rendered  a  general 
verdict  for  plaintiffs  for  $183;  and.  in  an- 
swer to  special  interrogatories,  valued  the  goods, 
had  they  been  as  warranted,  at  $2To ;  and  the 
damnfie  to  defendant,  by  having  to  replace  the 
goods  sold,  at  $H2.  Held,  that  plaintiffs  were 
not  entitled,  on  the  answers,  to  a  judgment  for 
$275.  the  special  findings  not  being  inconsistent 
with  the  general  verdict. — Blacker  v.  Slown,  114 
Ind.  322,  IC  N.  E.  oai. 

.    [b]    (App.  1893) 

Where  the  complaint  In  an  action  to  re- 
cover for  a  breach  of  warranty  alleges  a  sale, 
the  warranty,  its  breach,  and  consequent  dam- 
ages, and  the  onty  answer  is  a  general  denial, 
defendant  rannot  complain  that  by  the  verdict 
ho  was  given  the  benefit  of  a  partial,  insteail  of 
en  entire,  release. — MilholUn  v.  Sharp,  13  Ind. 
App.  C97,  41  X.  E.  552. 

[c]    (App.  1896) 

In  an  action  for  goods  sold,  the  absence  of 
a  finding  on  the  facts  alleged  in  the  answer  as 
constituting  a  purchase  with  warranty,  of  which 
it  avers  a  breach,  is  equivalent  to  a  finding 
against  defendant  as  to  such  facta.— Levi  t. 
Allen,  15  Ind.  App.  38,  43  N.  E.  571. 

Fob  Cases  fbom  Otdeb  States, 
See  43  Cent.  Dio.  Sales,  |  1318. 

See,  also,  35  Cyc.  p.  485. 
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IX.  coimmoirAi.  saixs. 

Appli<iitioo  of  ttatote  of  frauds  to  agreemeDts 

to  rewind,  tee  Fbaudb,  STATcnE  or,  I  84. 
Bulk  ftock  laws  a«  denial  of  equal  protection 

of  lawn,  iee  C'o.ihtitciionai:,  Law,  1  2*J. 
Onditi'inal   rxcliaofre   of  property,  Bee  Ei- 

('iiA.<«oE  or  raOPEBTT,  I  14. 
Lialiilily  on  agrpf-mcnt  to  bc<M>ine  aiirety  for 

\iiiyfr.  m-e  Phiscipal  asd  KuKKTr,  |  10. 
CIcailiDfC  in  action  for  price,  spe  ante,  1  S."»3. 
Iti'MfrratioQ  of  title  to  materialn  fumixhrd  as 

waiver  of  mechanie'a  llfo,  see  Me*iiaj(Icb* 

LiK.vH,  1  2(»9. 
Title  or  purrbaaer  ai  affecting  Talldltjr  of  in- 

■uraoce  policy,  lee  Inrl-bahce,  |  282. 

I  450.  Katw*  of  salM  om  eoMditlnk 

[k]  (Nap.  ]f(,'>3) 
CourtH  of  enuity  do  not  favor  conditional 
nnlen,  aud  they  will  pronounce  that  a  mortKaxe 
uliii'h  at  law  would  be  a  conditional  sale,  lliey 
are  diii|KMied  to  coniiider  every  deed,  whatever 
Im*  It«  form,  which  resolves  itself  into  a  security 
for  the  performance  of  any  act  a«  a.  mortgage. 
-  lisvis  T.  Stooestreet,  4  Ind.  101. 

[b]  fApp.  1908) 
The  consideration  for  ■  coatraet  of  sale, 
tbe  seller  retaining  the  title  to  the  goods  sold 
until  the  price  is  paid,  la  the  delivery  with  tbe 
rlicht  to  arqulre  title.— Jesiiup  v.  H^irbanks, 
Mone  A  Co.,  38  Ind.  App.  673,  78  N.  E.  lOSO. 

For  Ga»ii  rsou  OrncB  htates, 
Krk  4»  Crkt.  Dio.  Rales,  f  1321. 
Hee.  also,  35  Cyc.  p.  052 ;  note,  86  C.  C.  A. 
448. 

i  453.  OoBdltlonal   Mies  dUtlngutahod 
fvom  otiior  traBMottoaa. 

Assignmenta  (or  creditors  distinguished  from 
salea,  see  Ahsionmbnts  roa  Benefit  of 
Ckrditorb,  I  0. 

Chattel  mortgages  distinguished  from  condi- 
tloflal  sales,  see  Chattel  Mobtqaoeb,  {  6. 

For  (^arkh  from  Other  States, 

See  43  Cbnt.  Dio.  Sales,  U  1324-1333. 
See,  also,  .1.1  Cyc.  p.  G54;  note,  M  Am.  St. 
Itep.  234-258. 

1 459.  Oontrmota  cromtliiB  oondltloiu  on 
transfer  of  title  in  seneral. 

[a]  (Snp. 

A  contract  was:  "I  have  bought  of  A.  two 
steers,  for  which  I  agree  to  deliver  before 
Mnrcli,*'  etc.  "Said  A.  holds  said  steers  as  bis 
proiH'rty  until  said  delivery,"  Held,  that  this 
(lid  not  pasH  the  title  in  tbe  cattle.— Thomas  v. 
Winters,  12  Ind.  322. 

[b]  (Snp.  ISGl) 

A  written  memorandnm  of  a  contract  waa 
made  and  signed  by  A.  and  B.  to  tbe  effect  that 
A.  should  buy  of  B.  certain  merchandise,  and 
tihoiild  take  up  tbe  notes  of  B.  given  to  various 
partit's.  iMi.viiiK  to  ench  siu'h  a  sum  an  he  would 


receive  from  a  pro  rata  distribatioB  of  tbe  mer- 
chandise between  these  several  noteboldera  and 

A.  ;  and,  if  this  arrangement  should  not  be  ac- 
ceded to  by  the  noteholdeiB,  then  A.  was  to  give 
bin  note  to  B.  for  the  amount  whidk.  under  tbe 
artangeinent,  would  liave  been  payable  by  him 
to  the  said  holders.  Held,  that  the  transaction 
coDBtituted  an  actual  sale  upon  a  consideration 
to  be  performed  on  a  fntuie  day. — Conner  v. 
Comstock,  17  Ind.  90. 

IcJ    (Svp.  1W7) 

A,,  by  parol,  agreed  with  B.  that  tbe  lat- 
ter should  have  tbe  use  of  two  horses  owned 
by  A.,  keeping  tbem  on  the  farm  B.  was  then 
occupying,  aud  upon  tbe  payment  to  A.  of  a 
certain  sum  at  a  future  d&y  fixed  tbey  should 
be  the  property  of  B.  Afterwards,  and  before 
Huch  payment.  A.,  without  tbe  consent  of  B., 
f*oId  the  bocses  to  C,  who  in  turn  agreed  with 

B.  ,  by  parol,  tfaat  be  should  bare  the  horses  to 
work  and  use,  keeping  them  on  the  place  then 
occupied  by  B.,  and  upon  paying  C.  a  certain 
sum  at  a  future  day  fixed  they  should  become 
tbe  property  of  B.,  but  until  payment  should 
remain  the  property  of  C.  Held,  that  B.  ac- 
quired no  title,  but  a  mere  right  of  possession, 
which  was  forfeited  by  a  subsequent  removal  of 
tbe  property  from  the  farm.— Dunbar  t.  Bawies, 
28  Ind.  225.  02  Am.  Dec.  811. 

[d]    (Sap.  1882) 

A  sale  for  cash  on  delivery  Is  a  conditional 
sale,  not  vesting  title  until  tbe  condition  is  com- 
plied with.— Evanaville  &  T.  H.  R.  Co.  t.  £r- 
win,  84  Ind.  457. 

[«]    (Sup.  1884} 
Where  it  ia  agreed  that  the  title  to  chat- 
tclH  paid  for  in  part  only  sball  not  pass  until 
full  payment,  the  transaction  is  a  conditional 
bulv.— Forrest  t.  Hamilton.  98  Ind.  91. 

For  Cases  from  Other  States, 

See  43  Cert.  Dia.  Sales,  U  1337-1347. 
See.  also,  note,  6  L.  B.  A.  (N.  8.)  473. 

1 460.  NooeaaitT  of  writlns. 

[a]  (Sap.  1866) 

A  partner,  being  sick  at  tbe  time,  conveyed 
to  his  copartner,  by  a  written  instrument,  all 
bis  Interest  In  the  firm,  agreeing  with  him  ver- 
bally, at  tbe  same  time,  that,  in  case  he  should 
recover,  the  sale  was  to  be  null  and  void,  and 
he  was  to  continue  in  the  firm  as  before.  Held, 
that  this  verbal  condition  was  nugatory,  and 
the  sale  absolute.— Wallace  t.  McVey,  5  Ind. 
300. 

[b]  (App.  1900) 

A  stipulation  that  a  sale  of  personal  prop- 
erty sball  be  conditional  may  be  in  parol. — 
Sears  V.  Shrout.  S6  N.  E.  728,  24  Ind.  App.  313. 

Fob  Cases  fbok  Other  States. 
See  43  Cent.  Dig.  Sales.  |  134& 

See.  also,  35  Cyc.  p.  663. 
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S  464.  VaUdltr  of  oonditloiu. 
[«]  (Sap.lSST) 

As  a  general  rule,  where  the  owner  of  per- 
sonal property  sells  and  delivers  it  to  a  pur- 
chaser for  his  own  use,  and  not  for  the  pun^ae 
of  consumption  or  resale,  for  an  agreed  price, 
payable  at  a  future  time,  an  express  condition 
and  agreement  that  the  title  shall  remain  in 
the  vendor  until  the  price  is  paid  is  valid,  and 
the  original  vendor  will  hold  it  as  against  a 
purchaser  from  his  vendee ;  but  when  the  pur- 
pose of  th«  sale  is  that  the  goods  may  he  resold, 
as  where  a  manufacturer  sells  to  a  retail  deal- 
er, the  rule  is  otherwise. — Winchester  Wagon 
Works  &  Mfg.  Co.  t.  Carman,  109  Ind.  31,  9 
N.  E.  IQft,  58  Am.  Rep.  882. 

[b]    (App.  1900) 

A  contract  of  sale  reserving  the  legal  title 
to  tht  property  in  vendor  until  the  price  is  paid 
lit  valid.— Turk  v.  CamahaQ.  57  N.  E.  729,  25 
lod.  App.  125,  81  Am.  St  Rep.  85. 

tc]  (APIMH2) 

A  sale  of  personal  property,  on  condition 
that  the  title  shall  remain  In  the  seller  until  the 
purchase  price  is  paid,  U  valid,  and  the  seller 
Tflains  such  ownership,  though  be  parts  with 
tht  possession.— Tanner  v.  Mlshawaka  Woolen 
Mfg.  Co..  03  N.  E.  313,  28  Ind.  App.  S36. 

Fob  Cases  from  Otheb  States, 
See  43  Cent.  Dio.  Sales,  |  1352. 
See.  also,  35  Cyc.  p.  6G4;  note,  87  0.  O.  A. 
538. 

1466.  Oonatrnetlon   and   «»pM«tioa  of 
oondltloiia  ap  betweaa  partlas. 

Fob  Cases  fbou  Other  States, 

See  43  Cent.  Did.  Sales,  $S  1354-1304. 
See,  also,  35  Cyc,  pp.  Cli7-(i70. 

%  468.    CondltloBB  precedent  in  cen- 

eral. 

[o]  (App.  190G) 
The  vendor  in  a  conditional  sale  is  entitled 
to  recover  the  balance  of  the  purchase  price, 
thouRh  the  property  sold  has  been  destroyed 
without  the  fault  of  the  vendee. — Jessup  v.  Fair- 
banks, Morse  &  Co..  38  Ind.  App.  C73,  78  X. 
E.  1050. 

[b]    (App.  1910) 
Where  property  is  sold  conditionally,  no 
property  passes  until  there  has  been  a  com- 
pliance with  the  condition.— Lett  T.  Eastern  Mo- 
line  Plow  Co.,  91  N.  E.  97a 

Fob  Cases  frox  Other  StATBS, 

See  43  Gent.  Dig.  Sales,  ||  1354,  1355, 

1358-1364. 
See,  also,  35  Gyc.  p.  6G7. 

1!  460.  —  Payment  of  piiee. 

M     (App.  1906) 
A  contract  of  conditional  sale,  giving  the 
pofwession  and  use  of  the  goods  to  the  buyer 
while  title  remains  in  the  seller  until  full  pay- 


ment, affords  a  sufficient  consideration  for  the 
buyer's  absolute  promise  to  pay  the  agreed 
price.— Kilmer  v.  Moneywei^t  Scale  Co.,  76  N. 
E.  271,  36  Ind.  App.  568. 

[b]  (App.  1906) 

As  between  vendor  and  vendee,  a  condition- 
al sale  of  a  stock  of  goods,  the  title  to  which  is 
reserved  in  the  vendor  until  the  stock  is  paid 
for,  is  neither  fraudulent  nor  void.— West  v. 
Fulling,  3C  Ind^  App.  617,  76  N.  E.  325. 

[c]  (App.  1910) 

A  contract  of  sale  of  chattels  on  credit  evi- 
denced by  notes,  which  stipulates  that  the  title 
shall  remain  in  the  seller  until  the  price  is  paid, 
and  that  the  buyer  shall  have  the  right  to  ik»- 
session,  and  that  on  the  failure  to  pay  the  notes, 
or  either  of  them,  on  maturity,  the  seller  may 
take  possession  of  the  chattels,  gives  to  the  bay- 
er  the  right  to  the  possession,  and  on  payment 
of  the  price  he  becomes  the  absolute  owner, 
and  on  his  failure  to  pay  the  price  he  agrees  to 
deliver  possession  to  the  seller  who  holds  the 
legal  title  subject  to  the  buyer's  right  to  pos- 
session and  to  acquire  title  by  payment  of  the 
price.— Ileyns  v.  Meyer,  91  N.  B.  873, 

[d]  (App.  I9in) 

A  contract  of  conditional  sale  of  certain 
wagons  and  farm  implements  to  a  retail  dealer 
reserved  title  in  the  seller  until  the  goods  were 
paid  for,  and  then  provided  that  if  the  buyer 
sold  out,  or  became  insolvent  or  died,  all  ac- 
counts or  notes  for  goods  bought  under  the  con- 
tract, including  renewal  notes  in  whosesoever's 
hands  they  might  be,  should  become  due  and 
payable,  whether  given  in  payment  for  goods  or 
accounts  or  as  collateral  thereon.  Held,  that 
the  clause  relating  to  the  contingency  of  the 
purchaser  selling  out  had  reference  only  to  the 
effect  on  the  unmatured  notes  and  accounts, 
and  did  not  contemplate  a  sale  of  the  purchas- 
er's stock  in  bulk.- Lett  v.  Elastem  Molioe  Plow 
Co.,  91  N.  E.  978. 

Fob  Cases  from  Other  States. 
See  43  Cent.  Dig.  Sales,  {  1357. 
See,  also,  35  Cyc.  p.  667. 

S  471.  Operation  end  effect  of  eondl- 
Hons  aa  to  tUrd  persons. 

For  Cases  fboic  Other  Stater, 

See  43  Cent.  Dio.  Sales,  H  1366-1402. 
See,  als<^  35  Cyc  pp.  675-093;  note,  67 
Am.  Rep.  572. 

I  472,  ^—  In  KoneraL 
[a]  (Sap.  18S4) 
^Vhere  the  buyer  of  personal  property  un- 
der a  contract  stipulating  that  the  seller  shall 
hold  title  thereto  until  the  purchase  price  is 
paid,  sells  the  property  without  the  knowledge 
of  the  seller,  the  subsequent  buyer  acquires  no 
title  as  against  the  original  seller,  and  is  liable 
to  him  for  the  value  of  the  goods  or  for  the  bal- 
ance due  from  the  original  buyer. — Lanman  v. 
McGregor,  94  Ind.  301. 
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(b]    rssp.  IKT) 

A  nal*!  and  dfVivPTf  of  p^ntonal  pruin-rty 
on  M,ii<liti<>i]  ihnt  Cbe  title  u  not  to  |>a!U  until 
t!]«  ptirr-tiaw  i>ii<%  U  linid,  d'iCH  not  vest  tli':; 
tilli-  in  tli*>  vfiitW  UQtil  the  ci>Rdition  U  perform- 
ed, and  one  hIio  iiiirrlia-wr  the  propfrty  from 
til**  veo'ltf  Hit)]  n(>li<-e  ia  l^>iind  by  the  rondi- 
ttc>ti.--i;aald  V.  IjttfAart,  Jt/J  lad.  371,  0  N.  K. 
■i').:. 

[(']     f  Ap».  KVji 

l>"r<-ndant  nold  a  mill  to  A.  and  O.  for  a 

Iirii-i'  i>.i)!il>Ic  in  monthly  inntalimenii,  iiiid'-r  nn 
ai'ii'i  ini'iit  Ihdt  tln-y  kIkhiUI  Iwne  po^s. -sion  oZ 
tlie  itroiit-rt}',  but  that  the  title  kIiouM  Ijv  in  dt*- 
feiid.iiit  until  the  )>rice  wait  paid.  Th<;  biiyctA 
Wild  liie  mill  wiiiiout  defenduot's  kut>ViU-t\s''. 
takitif;  uoti-H  fur  llie  price,  »u-i-ijreil  by  a  olinttel 
iiiortuiiKe  »a  llit;  mill,  w;ii<h  tln'y  aw>i^ued  to 
jilaiiililT.  JJ'l'i,  tliat  d<-f<-nilaDt,  hR\tiig  gaint-d 
piiKxi'ttiun  of  tlie  niill,  wan  entitled  to  huld  it 
aa  HKaiDHt  siirb  nrLsiKuee,  sini-e  the  buyeni  bad 
no  ri^tlit  to  im-11  or  inriiuilHT  the  mill  nu  as  to 
defeat  b<^^  title  therolu,  under  tlie  conditional 
sale.— Sears  v.  iibrout,  0(t  N.  K.  71^,  '^i  lod. 
A  pp. 

Where  penional  proijorty  is  delivpred  to  a 
pun-haapr,  to  be  used  and  kept  by  him  at  an 
Bgn-ed  price,  payable  in  the  future,  on  condi- 
tion that  the  title  is  to  remnin  in  the  vendor 
until  imid  for,  the  vendee,  until  payment,  can- 
not aell  or  incumber  the  pruperty  so  as  to  de- 
feat the  vendor's  title.— Id. 

Id]     (App.  1906) 

Where  the  owner  of  personal  property  sella 
and  delivers  it  to  the  purubaHer,  not  for  tbe 
purpose  of  eunsiiiiiption  or  re>ule,  uiwn  the  ex- 
jireKH  condition  that  the  title  to  aueh  property 
Mliall  remain  in  tlie  vendor  until  the  priee  U 
fully  paid,  the  vendee,  prior  to  such  pajineut, 
can  neither  adl  nor  incumber  the  property  so 
OH  to  defeat  the  title  of  thii  oriKinal  vendor. — 
West  V.  Fulliug,  3tj  Ind.  App.  U17,  70      B.  alio- 

[el    (App.  IJIO) 

Where  a  aeller  of  bUKciefi,  wagona.  and 
farm  iinplementa  at  wholesale  sold  a  quantity 
to  a  retailer,  reserving  title  until  paid  for,  in- 
tcudliiK  that  the  retailer  should  aell  the  goods  in 
the  ordinary  coumc  of  buaineas  at  retail  such 
contract  was  valid  as  between  the  parties,  and 
while  a  purchaser  at  retail  while  the  condition 
remains  unperformf>d  would  set  title  as  againat 
the  conditional  seller,  such  title  was  that  of 
the  latter,  and  not  of  the  retailer,  and  hence  a 
Kale  of  the  retailer's  stock  in  bulk  while  the  con- 
tract remained  unperformed  transferred  no  ti- 
tle.~T^tt  T.  li^astern  Moline  Fower  Co.,  01  N. 
E.  1)78. 

Fob  Cases  feom  Otiieh  Statea, 

Skk  4.'l  Cknt.  l)ui.  Sales,  g|  1300-1376;  0 

C'KNT.  lHu.  Hailm.  §1  1)3,  104. 
See.  also,  li."*  (.'ye.  p.  075. 


1 473.  —  Bom  Adtt   pucksMn  tr^m 

W  (Snp. 

A  contract  provided  as  follows:        E.  II. 
J..  Iia%e  this  day  bodglit  of  V.  T.  &  Co.  two 
jtteera,  for  which  I  agree  to  d-Uter  iitcB^  at 
tlieir  cooper  shop  at  C.  eight  thousand  and  f»  j 
hundred  )>acking  barrel  stages,  two  hundred 
piices  of  heading  to  eight  humlred  stavvs;  tne 
Kaid  staved  to  be  mercliaDtat>le ;   all  of  said 
Mavei  to  be  delivered  between  now  and  the  tirst 
day  of  Match  next.    And  the  said  c.^iii;-:.iiy 
holds  the  t-aid  steers  as  their  proiterty  uniii  tue 
delivery  of  t-aid  staves."   Jit.ld  that,  the  sCe-'» 
having  bei-n  delivered  at  the  time,  it  was  error 
to  cl.ar:;e,  in  an  action  oo  the  contract,  t^^t 
•  the  ri.;ht  to  resume  pos^eMoion  was  a  pHn>t>:.ai 
^  contract  Liiidii*g  only  on  the  vendee,  and  not 
!  on  a  bona  tide  purchaser  from  Iiim ;  such  rule 
.  being  app]i<9ble  to  absolute  and  not  to  ccnii' 
tiomil  sales. — Thomas  v.  Winters,  12  Ind.  3« 

[b]  (Smp.  im) 

A  penon  in  pnsst-ssion  of  a  chattel  under 
a  conditional  contract  of  purchase  cannot,  (be- 
fore the  condition  ia  complied  with,  ^i-ll  the 
chattel,  so  as  to  vest  the  title  thereto  in  a  bona 
fide  purchaser.— I'ayne  v.  June,  92  lud.  'Jo'2. 

[c]  (tiu».  18ST) 

l.'pon  the  trial  of  an  action  by  tbe  vendor 
of  personal  property,  sold  under  a  written  a;;roe- 
ment  that  the  title  should  remain  in  tbe  ven- 
dor until  tbe  payment  of  tbe  purchase  price, 
against  a  purchaser  from  his  vendee  to  recover 
its  poKHession,  teKtimony  of  the  plaintifTs  gen- 
eral manager  that  tbe  plaintiff  and  its  agent:) 
expected  and  intended,  when  the  property  was 
Hold,  that  the  vendee,  to  whom  plaintiff  sold  at 
wholesale,  should  and  might  at  any  time  sell 
the  same  at  retail,  is  competent  and  a<lmissible 
on  behalf  of  defendant.— Winchester  Wagon 
WoAs  &  Mfg.  Co.  V.  Carman,  101)  Ind.  31,  9  N. 
B.  707,  58  Am.  Hep.  3S2. 

WJ    (App.  IS94). 

A  contract  of  sale  provided  that  the  title 
to  the  property  should  remain  in  the  seller  until 
cither  the  price  was  paid  or  a  mortsage  k>^^ 
on  the  proiterty.  Tbe  contract  also  jvorided 
that  the  seller  was  to  furnish,  free  of  cost,  a 
certain  other  article.  The  mortgage  when  exe- 
cuted did  not  cover  the  latter  article.  i(cld, 
that  a  bona  fide  purchaser  of  sudi  article  from 
the  buyer  acquired  good  title  thereto  as 
against  the  seller.— Van  Allen  v.  Smith,  11  Ind. 
.\pp.  laj,  38  N.  E.  642. 

[c]  (App.  1898) 
I'uder  one  contract  of  aale,  providing  that 
the  title  should  not  pass  until  payment  of  the 
price,  property  was  sold  for  resale,  and  deliver- 
ed at  different  times,  and  part  payments  were 
made  from  time  to  time.  One  general  account 
was  kept,  and  the  part  payments  were  credited 
thereon,  and  not  on  any  particular  goods.  Be- 
fore full  payment  of  the  price,  the  vendee  re- 
sold it  in  payment  of  a  pre-existing  debt.  Held, 
that  the  title  remained  in  the  original  vendor. 
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the  purflinsp  for  a  pro-existing  debt  not  being  a  | 
purchase  for  value  in  due  course  of  business. — 
Ucnch  V.  Kacock,  5:i  N.  E.  85.  21  Ind.  App.  441. 

It]  (App.  19fi«) 
Where  gooda  ate  delivered  to  be  retailetl 
bj  the  vendee,  the  renervntioD  of  title  in  the 
vendor  Is  void  as  to  purchasers  from  the  ven- 
dee at  retail,  and  in  the  ordinary  course  of  busi- 
ness. Snch  a  sale  and  delivery  are  inconsistent 
with  the  continued  ownership  by  the  vendor.— 
Sears  v.  Shrout,  oO  N.  E.  7-'S,  24  Ind.  App.  ZV-i. 

For  Casks  from  Other  States. 

See  4a  Cent.  Dig.  Salea,  §8  1377-1390. 
Sec,  also,  35  Cyc.  p.  GSO. 

{  474.    Creditors  of  bvTcr. 

Execntlon  on  interest  of  buyer,  see  Execu- 
tion, S  42. 

[a]  (Sop.  )S.-,S) 

The  vendor  of  pei-sonal  proprrty  cannot  set 
np  title  against  crt'Oitnrs  o£  the  vendee  whose  de- 
mands originated  while  the  pro]>erty  was  in  the 
possession  of  the  latter.— King  v.  \Yilkins,  11 
Ind.  347. 

[b]  (Snp.  m2) 

Where  personal  property  was  sold  on  a  con- 
dition precedent,  and  the  vendee  was  to  have 
possession  until  the  performance  of  the  condi- 
tion, the  vendor  had  the  right  of  possession  as 
agaimtt  a  sheriff  attempting  to  seize  and  sell 
the  property  as  the  property  of  the  vendee, 
though  not  as  against  the  vendee.— Ilanway  v. 
Wallace,  18  Ind.  377. 

[c]  fSap.  1ST6) 

Where  one  who,  at  an  execution  sale,  buys 
chattels,  which  had  been  sold  and  delivered  to 
the  execution  debtor  on  express  condition  that 
the  seller  retain  title  until  payment  of  execu- 
tion, purchaser  gets  no  title  as  against  the  orig- 
inal seller. — Bradshaw  v.  Warner,  54  Ind.  oS. 

[d]  (App.  i8!>.->> 

The  interest  of  the  buyer  under  a  condition- 
al sale  is  not  analogous  to  the  interest  of  a  mort- 
gagor In  possesfnoa,  and  such  Interest  Is  not 
subject  to  sale  on  execution  against  the  buyer. — 
Keck  V.  estate  ex  rel.  National  <^ash  Kcgister 
Co.,  39  N.  E.  SaO,  12  Ind.  App.  119. 

Fob  Casks  from  Other  States, 

See  43  Cent.  Dig.  Sales.      1391-1402  ;  6 

Cent.  Dig.  Bailm.  §  01. 
See,  also,  35  Cyc.  pp.  077-079. 

I  475.  Effect  of  asslcninent  of  oontract. 

[a]    (Sap.  lt«7) 

A.,  by  parol,  agreed  with  B.  that  the  latter 
•bould  have  the  use  of  two  mares  owned  by  A., 
to  keep  them  on  the  fann  B.  was  then  oiHiupy- 
fng,  and  upon  the  payment  to  A.  of  $l.'iO  at  a 
future  day  fixed  they  should  he  the  property  of 
B.  Afterwardfi,  and  before  such  payment.  A., 
with  the  consent  of  B.,  sold  thrm  to  C,  who 
agreed  with  B..  by  parol,  that  he  should  have 
the  mares  to  work  and  use,  keeping  them  on  the 


place  then  occupied  by  B.,  and  upon  paying  C. 
$1<HI  at  a  future  day  fixed  they  sliould  be  the 
property  of  B.,  but  until  payment  to  remuin  the 
property  of  C.  Afterwards  B.,  without  having 
made  payment,  su!d  one  of  the  umre^  to  1*., 
who  removed  her  from  the  place  B.  was  then 
occupying.  At  the  time  of  sale  1>.  was  iguoram 
of  C's  claim,  but  within  an  hour  B.  informed 
him  of  it,  and  offered  to  rescind  and  restore  the 
consideration.  D,  refused,  ami  C.  brou?:ht  re- 
plevin. Hild  that,  the  ahsoiute  title  buing  in 
C,  he  was  entitled  to  recover  in  rei)leviu  or 
trover  from  D, ;  the  measure  of  dama^tes  Uoim 
the  value  of  the  property  if  a  return  could  uut 
be  had.— Dunbar  v.  Uawius,  2ii  ind.  21^5,  02  Am. 
Dec.  311. 

[l>]  (Sap.  1ST8) 
A  note,  expressed  to  l>e  for  a  sewing  ma- 
chine, provided  that  the  machine  should  reniaio 
the  property  of  -the  payee  until  the  note  bo 
paid.  Held,  that  an  indorsement  in  blank  did 
nut  in  itself  vest  the  title  to  the  machine  in  the 
indorsee,  so  as  to  enable  him  to  replevy  it  on  de- 
mand for  nonpayment— Domestic  Sewing  Macik 
Co.  V.  ArthurhulU,  63  Ind.  322. 

[c]    (App.  UIO) 

Under  Bums'  Ann.  St.  190S,  |  9071.  mak- 
ing instruments  for  the  delivery  of  a  specified 
article  negotiable  by  indorsement  thereon,  a  con- 
ditional contract  of  sale,  whereby  the  buyer  ac- 
quired the  right  to  the  possession  of  the  chat- 
tels and  the  right  to  acquire  title  by  the  pay- 
ment of  the  price,  and  whereby  the  seller  has 
the  right  to  recover  possession  on  the  failure,  of 
the  buyer  to  pay  the  notes  given  'for  the  price, 
may  be  assigned  by  either  party,  and  the  as- 
signment by  either  party  carries  with  It  all  the 
rights  of  the  assignor  under  the  contract,  and, 
whcra  the  seller  assigns  the  contract  and  notes 
and  delivers  the  same  to  the  assignee,  the  lat- 
ter may  on  default  In  the  payment  of  the  price 
recover  the  chattels. — Ueyns  v.  Meyer,  91  K. 
K.  973. 

For  Cases  from  Otiieb  States, 

See  43  Cent.  Dig.  Sales,  §S  1403-1400. 
See,  also,  35  Cyc  p.  695. 

§  476.  Performanoo  or  breaoli  of  oondl- 
tions. 

[a]    (Sap.  1837) 

A  horse  was  purchased  for  $80,  but  nei- 
ther the  property  nor  possession  was  to  pass 
until  the  purchaser  had  executed  a  note  for  the 
price.  A  note  for  only  $8  was,  by  mistake,  ex- 
ecuted and  delivered.  IlvId,  that  the  property 
in  the  horse  was  not  changed.— Litterci  T.  St. 
John,  4  Blackf.  326. 

For  Cases  from  Other  States, 

'See  43  Cent.  Dig.  Sales,  gg  1407-1410. 
Sep,  also,  35  Cyc.  p^  671;  note,  32  L.  R. 

A.  400. 
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1 477.  W«1t«v  9t  MB^tlm  mr  of  f  wf 
tmv*  f«v  VvMck. 

Wturfc  a  Ji;ile  U  ccoditionat  ontil  payment 
in  wniitr.  It  U  not  nwtMwiry,  to  avoid  a  waiver 
of  riit'  coiidttioD,  that  the  vendor  rffune  to  de- 
liwr  lite  k"<xIh.  or  that  be  must  make  the  de- 
Jjwry  ipialili'f]  and  coDditiooal.  It  in  itutliri»-ut 
If  lilt-  itil'-iii  of  the  parties  can  be  gathered  from 
thi'ir  acii*  and  all  the  circiioiRtaDceit  of  tbe  tran^- 
n'  'ton.  Curme,  Ihian  4c  Co.  w.  Uanfa,  100  Jod. 
217. 

lb]    (Sup.  WJd) 

A  vendor's  lien  iiiider  m,  eondltionsl  sale  la 
loNt  by  an  rlertlon  of  vendor  to  treat  the  Mle  an 
almoliilp,-  Hmith  t.  Barber,  03  N.  E.  1014,  ISi 
Ind. 

An  acrltm  for  the  price  of  property  aold  un- 
der a  conditional  aaie  evideo<'eit  vendor's  elec- 
tion to  truat  tbe  aale  u  absolute.— Id. 

[cj    (App.  1MW) 

Where  a  aeller  in  bit  contract  of  tale  pro- 
vide! that  "tlic  title  of  taid  xooda  shall  not  pass 
until  settlement  is  roaciuded  and  accepted"  by 
such  S4!tler,  and  the  goods  are  shipped  and  ten- 
dered, as  provided  In  the  contract,  and  tbe  buyer 
refuses  to  aeeept  the  goods,  an  action  by  such 
seller  for  the  contract  price  is  an  election  to 
treat  (lie  sale  as  abHolute,  and  the  abHohite  ti- 
tle Immediately  vents  In  tbe  buyer.— (iaar,  tk-ott 
it  Co.  V.  Fieshman,  38  Ind.  App.  4UU,  77  M. 
K.  741,  78  N.  E.  348. 

[dj    (App.  1B07) 

A  seller  Mulng  for  the  price  of  goods  sold 
and  for  the  foreclosure  of  bis  statutory  lien 
elects  to  wnivo  the  right  secured  by  the  con- 
tract of  sale  slipulnting  that  the  title  shall  re- 
main In  him  until  (ho  price  is  paid.— KIwood 
Ktnte  Hank  v.  Mock,  40  Ind.  App.  iifiT,,  HZ  N. 
E.  1003. 

[•]     (Rap.  1910) 

Where  one  plHce<1  property  In  a  building  in 
proresB  of  conift ruction  under  a  contract  re- 
taining title  with  the  right  (o  remove,  the  fact 
that  lie  tiled  notice  of  a  mechanic's  lien  was 
not  an  eliK-tion  to  rely  od  the  lien  and  a  waiver 
of  tllle.-  Wan)  v.  Yamelle,  01  M.  E.  7. 

Where  one  placed  property  in  a  building  In 
prm-i'MH  of  conatruotlon  under  a  rontract  re- 
taining title,  with  the  riglit  to  remove,  and  ex- 
ecuted a  wah-er  of  any  mechanic's  Ueo,  the 
waiver  did  not  alone  operate  to  estop  blm  from 
nsMTtlng  bit  title.— Id. 

Fob  Casks  frou  Other  Statks, 

8kr  43  Cknt.  I>iu.  Salt's,  K  1411-1417. 
8t<e,  also,  3.'!  Cyc.  pp.  073-ti76. 

It  478.  Ramediai  of  a«U». 

Vou  Cases  raou  Othkb  States, 

Sbk  43  Cent.  I>iq.  Sales,  f|  141S-1448. 
See,  aiRO,  3.'>  Cyc.  pp.  tiyO-710;  note,  32  L. 
R.  A.  4ia>:  note,  133  Am.  St.  Hep. 


'  I  479.           In  saseraL 

[a]  (S«p.  IKV) 
A.  sold  property  to  on  coDdi:i<7B  il>at 
title  should  not  pass,  and  that  B.  ahi/uid  nut 
sell  any  part  of  it,  until  payment.  B.  sold  jiart 
and  attempted  to  sell  ih<.-  rest.  Il'ld.  ti>.ii  A. 
might  take  poh'i'HHion,  if  be  could  pear<.--i.iiy.  of 
the  part  unifoid.— Shi  reman  v.  Jacikson,  14  Icl. 
4.*i0. 

Lb]  (S«».1877) 

Where  jiemonal  property  is  sold  and  de- 
livered on  condition  tliat,  if  tbe  purdiaae  price 
is  not  paid  at  a  aiiecified  time,  the  title  shall 
remain  in  tbe  vendor,  replevin  lies,  in  case  of 
'  defaiilt  of  payment,  to  recover  the  properly.— 
llodiioo  r.  Warner,  00  Ind.  214. 

[c]  (Map.  imi 
Where  personal  property  was  sold  on  con- 
dition that  title  was  not  to  vest  until  payment, 
and  notett  were  executed  for  tbe  purchase  price, 
which  remained  unpaid,  an  action  to  recover 
the  property  wag  not  based  on  the  notes,  whidi 
need  not  be  made  a  part  of  tbe  complaint. — 
I'ayne  v.  June,  92  Ind.  252. 

The  rale  that  tbe  seller,  where  tbe  sale  is 
procured  by  fraud,  cannot  recover  bis  property 
without  restoring  or  offering  to  restore  tbe  con- 
sideration, has  no  application  where  the  seller 
has  not  parted  with  bia  title,  and,  in  such  case, 
he  may  recover  hia  property  without  disaffirm- 
ing bis  contract.— Id. 

[dj   (Sap.  im) 

W3iere,  on  a  sale  o£  chattels,  notes  were 
given  for  the  purchase  price,  it  lieing  agreed 
that  the  purchaser  should  not  acquire  title  un- 
til tbe  notes  bad  been  paid,  and  that  on  failure 
to  pay  them  the  seller  might  retake  the  prop- 
erty, retaining  what  had  been  paid  as  hlie,  the 
seller  could  not  retake  and  alao  enforce  pay- 
ment of  tbe  QOtcH,- (jreeo  v.  Sinker,  Davis  & 
Co.,  35  N.  E.  2U2,  13u  Ind.  434. 

[e]  (App.  1807) 
A  manufacturing  company  may,  on  default 
of  payment,  replevin  goods  sold  imder  an  agree- 
ment that  the  buyers  are  "to  hold  all  goods  and 
the  proceeds  of  all  sales  of  goods  received  under 
the  contract  •  •  •  as  collateral  security  in 
trust  and  for  the  benefit  of,  and  subject  to  the 
order  of,  tbe  *  *  *  company,  until  we  have 
paid  in  full  In  cash  all  our  obligations"  doe  the 
company.— Omer  v.  Sattley  Mfg.  Co.,  47  M.  K. 
044,  IS  ind.  App.  122. 

Iti    (Snp.  im) 

Under  a  contract  of  sale  of  personal  prop- 
erty, which  stipulates  that  the  title  to  the  prop- 
erty shall  remain  in  the  vendor  until  fulb*  paid 
for,  the  vendor,  upon  default  by  vendee  to  pay 
the  purchase  price  according  to  tbe  agreement, 
may  elect  to  retake  the  property,  or  treat  the 
sale  as  absolute,  and  sue  for  the  price.— Smith 
V.  Barber,  53  N.  E.  1014,  153  Ind.  322. 

To  maintain  an  action  for  tbe  price  of  ma- 
chinery sold  nuder  a  conditional  sale,  it  is  not 
essential  that  there  should  he  a  formal  act  of 
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delivery,  and  speciSc  valver  of  the  right  to  re- 
claim the  property,  where  veodees  are  in  actual 
posseasioD  of  the  property,  since  the  completion 
of  the  contract  operated  as  a  delivery.— Id. 

Formal  acceptance  by  vendee  of  property 
sold  under  conditional  sale  after  an  election  by 
vendor  to  treat  the  sale  as  absolute  by  bringing 
an  action  for  the  purchase  price  is  not  an  es- 
sential prerequisite  to  such  action,  where  vendee 
is  in  possession  of  subject-matter  of  contract. 
—Id. 

(gl    (App.  1900) 

A  vendor  who  retains  the  legal  title  to 
property  sold  until  payment  of  the  purchase 
price,  with  the  right  to  take  possession  on  de- 
fault in  payment,  cannot  Sue  the  vendee  for  a 
balance  of  the  price  after  asserting  the  right 
to  disaffirm  the  contract  by  taking  posaession 
of  the  property.— Turk  t.  Camahan,  57  N.  E. 
729,  25  Ind.  App.  126,  81  AnL  St  Rep.  85. 

[b]    (App.  IWO) 

The  rule  that,  In  the  absence  of  a  statu- 
tory provision  to  the  contrary,  a  buyer  loses  in- 
stallments paid  on  the  purchase  price  when  the 
sale  is  rescinded  on  account  of  bis  default,  has 
no  application  where  the  sale  is  rescinded  under 
agreement.— Fruits  v.  Pearson,  67  N.  E.  158, 
25  lod.  App.  235. 

[I]    (App.  I»6) 

A  provision  In  a  contract  of  conditional 
sale,  reserving  title  in  the  seller  until  the  goods 
are  paid  for  in  fnll,  does  not  affect  the  absolute 
obligation  of  the  buyers  to  pay  the  purchase 
price,  nor  prevent  the  recovery  by  the  seller  of 
the  price,  as  stipulnted  in  the  contract,  on  the 
failure  of  the  buyers  to  execute  notes  for  defer- 
red payments  or  to  make  such  paymenta  when 
due. — Kilmer  v.  Moneyweight  Scale  Co.,  70  N. 
E.  271,  36  Ind.  App.  5G8. 

Ul  (App.inK) 
Though  a  contract  for  the  sale  of  a  chattel 
provided  that  title  should  remain  in  the  seller 
oatil  settlement  ia  concluded  and  accepted  by 
the  seller,  after  a  tender  of  delivery  the  seller 
may  maintain  an  action  for  price.— Gaar,  Scott 
&  Co.  V.  Fleahman,  77  N.  E.  744,  78  N.  £.  348, 
38  Ind.  App.  490. 

Where  the  seller  retains  title  to  the  goods 
contracted  to  be  sold,  the  measure  of  damages 
for  the  buyer's  breach  of  contract  is  the  actual 
injury  which  the  seller  sastaios.— Id. 

[k]    (App.  1906) 

A  sale  of  goods,  the  seller  reserving  title 
until  the  price  is  fully  paid,  is  a  present  sale  on 
condition,  giving  the  seller  the  right,  on  de- 
fault by  the  buyer,  either  to  retake  the  goods, 
thus  disaffirming  the  sale,  or  to  treat  the  sale 
as  absolute  by  bringing  an  action  for  the  pur- 
chase price.— Jessup  v.  Fairbanks,  Morse  St  Co., 
38  iDd.  App.  GTS,  T8  N.  E.  1050. 

[I]    (App.  1908) 

Id  an  action  for  moneys  due  under  a  con- 
tract, a  complaint  showing  that  defendant  con- 
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traeted  for  ft  set  of  books,  plaintiff  to  retain 
title  until  payment,  that  the  books  were  ship- 
ped, but  defendant  refused  to  accept  them,  and 
failing  to  show  who  had  the  books,  to  bad. — 
ICouse  V.  Rose,  41  Ind.  App.  308,  S3  N.  E.  253. 

[m]    (App.  1910) 

Where  a  seller  retaining  the  title  until  pay- 
ment of  the  price  with  the  right  to  take  poa- 
session  on  default  in  payment  on  condition  bro- 
ken, took  possession  by  an  authorized  agent,  the 
seller  resdnded  the  sale,  and  he  could  not  re- 
cover the  price.— Beeves  &  Co.  t.  Miller,  91  N. 
E.  812. 

For  Cases  from  Otfter  States, 

See  43  Cent.  Dia.  Sales,  §|  1418-1438; 

47  Cent.  Dig.  Trover,  $  240. 
See,  also,  3o  Cyc.  pp.  69G-708;  note,  2  L. 
R.  A.  (N.  S.)  97. 

S  480.  — -  Agralaat  tUrd  panona. 

[a]  (Snp.lft75) 

In  consideration  of  the  assignment  and 
transfer  by  B.  to  A.  of  a  promissory  note  made 
by  C.  to  B.,  secured  by  a  mortgage  on  land,  A. 
delivered  to  B.  a  horse  under  a  written  contract 
of  sale,  it  being  stipulated  that  the  sale  was 
conditional,  and  that  the  title  to  the  horse 
should  remain  in  A.  unless  the  latter  should  be 
able  to  collect  the  note  by  due  process  of  law ; 
but,  if  C.  was  solvent  and  responsible,  and  there 
was  no  legal  defense  to  the  note,  then  the  prop- 
erty in  the  horse  should  vest  absolutely  in  B. 
Subsequently  D.  purchased  the  horse  from  B. 
in  good  faith,  and  for  value.  In  an  action  by 
A.  against  D.  to  recover  possession  of  the  horse 
it  was  shown  that  C,  neither  at  the  time  of 
the  sale  nor  afterwards,  had  any  property  out 
of  which  the  amount  of  the  note  could  be  made, 
except  the  land  covered  by  the  mortgage;  but 
it  did  not  appear  that  such  land  was  insufficient, 
that  C.'s  title  thereto  was  defective,  that  there 
was  any  defense  to  the  note,  or  that  process 
of  law  had  been  resorted  to  for  its  collection. 
Bcld,  that  plaintiff  was  not  entitled  to  recover 
possession  of  the  horse.— Tully  v.  Fairly,  51  Ind. 
311. 

[b]  (9np.  ISS3) 

In  an  action  to  recover  property  which 
plaintiffs  had  sold  to  a  third  person  condition- 
ally, and  which  was  by  him  transferred  to  de- 
fendant before  payment  for  the  purchase  price, 
testimony  ttiat  witness  as  agent  of  plaintiffu 
had  before  the  commencement  of  the  suit  de- 
manded tbe  property  of  defendants  was  rele- 
vant and  necessary  in  order  to  enable  plaJatifo 
to  recover.— I'ayne  v.  June,  02  Ind.  252. 

In  an  action  to  recover  property,  which 
plaintiff  had  sold  to  a  third  person  conditional- 
ly who  executed  notes  for  tbe  purchase  price, 
and  such  third  person  bad  transferred  it  to  de- 
fendant, tbe  notcK  executed  for  the  property 
were  properly  admitted  in  evidence  without 
proof  that  they  had  been  executed  by  such  third 
person  as  they  purported  to  be,  for,  if  they  were 
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executed  as  they  pnrported  to  be,  they  only 
tondi'd  to  show  that  jilaintiffs  had  parted  with 
their  title,  and.  if  lht>y  were  not  exwiited  hy 
thfin,  tiicy  tended  to  show  the  fame  fact  as 
they  were  received  by  plaintiff  for  the  propei'tv. 
—Id. 

[C]  (APP.1S3C) 

A  pondilional  vpndpc  of  Roods,  whilp  in 
possessinn  th-roof.  resold  lliem  to  one  who  liail 
no  notiff  of  his  conditional  title,— their  vahie  to 
be  detennined  I'y  an  iiiroice  to  be  taken.  'While 
the  invoice  was  being  taken,  the  ori);innl  vendnr 
seized  the  Roods,  as  owner,  and  stoi'ped  it;  ami 
the  aeLond  vendee  recoveretl  Ihi-ni  in  replevin, 
having,  dnrin,!  the  replevin  unit,  sold  all  thi 
poo<l«  witliout  taking  nn  invoice.  Part  of  thi' 
pnrehnse  price  was  paid  hy  the  seoond  vendee  to 
his  innnediate  vendor.  //rW.  that  in  an  action 
by  the  oriyinal  veiidoi,  as  a^^si^nee  of  the  con- 
tract of  reiiale,  for  the  balance  of  the  price 
due  under  it,  the  second  vendor  was  estop|H>il 
from  setting  ui'  the  defense  that  no  invoice  had 
been  taken.— Jenkins  v.  Fisher,  10  Ind.  App,  ^y, 
42  X.  E.  l)o4. 

[d]    (App.  1902) 

A  rross-complaiDt  by  a  defendant  In  re- 
plevin, which  alleges  ownership  of  the  ffoods  in 
the  defendant  under  a  bill  of  sale  providing 
that  title  shall  remain  in  him  as  seller  until 
they  are  paid  for,  and  further  alleging  that 
plaintiff  wrongfully  obtained  possession  of  the 
goods  and  was  wrongfully  in  pussesijiuu  at  the 
commencement  of  the  action,  is  not  defective 
for  failing  to  aver  a  demand  for  the  goods.— 
Tanner  v.  Mishawaka  Woolen  Mfg.  Co.,  Oa  N. 
£.  S13.  2S  lud.  App.  530. 

Fob  Cases  from  Other  States, 

See  43  Cent.  Dm.  Sales,  gg  14.'t(>-144S : 

47  Cent.   Dig.  Trover,  U  20,  Go, 
See,  also,  35  Cyc.  pp.  708-710. 

i  481.  Bemedlea  of  burer. 

[a]    (Snp.  18S0) 

In  a  suit  for  the  conversion  of  a  sewing 
machine,  when  defendant  admitted  that  one  in- 
stallment of  the  purchase  price  of  the  machine 
was  paid  for  in  t>oard,  rebuttal  evidence  as  tu 
the  length  of  time  that  board  was  furnished  and 
the  payment  for  the  machine  in  board  was  com- 
petent.—Isbell  V.  Brinkman,  70  Ind.  118. 

Fob  Cases  fboh  Otheb  States, 

See  43  Cent.  Dig.  Sales.  §S  1449-1455; 

47  Cent.  Dig.  Trover,  S  39. 
See,  also,  35  Cyc.  pp.  711-713. 

§  483.  Remedies  of  creditors. 

Execution  on  interests  of  patties  to  sale,  see 

Execution,  g  42. 

Fob  Cases  fbom  Otiieb  States, 
See  43  Cent.  Dig.  Sales,  S  145a 
See,  also,  34  Cyc.  p.  713. 


SALOONS. 

.s'cc— 

Hreaeh  of  warranty  in  insaraoce  policy  as  to 

use  of  building.    Insubance,  |  278. 
Istoxicatiko  Liquobs. 
Nuisance,  |  2. 

SALVATION  ARMY. 

See  Distcbbance  op  Pubuo  Assemblaok, 
8  1. 

SAMPLE. 

Sale  by  sample,  implied  warranties,  see  Sales, 
I  271. 

SAND. 

Personal  property  on  severance  from  soil,  see 
1*bopebtt,  {  5. 


SANITARIUM. 

Hospitals. 

I^olluting  of  streams  by.  Waters  ahd  Wateb 
Coubses,  a  69,  75. 

SANITARY  OFFICERS. 

See  Health,  |i  2-7. 

SANITARY  REGULATIONS. 

See— 

Health,  K  20-^. 

Municipal  Cobpobattons,  i  597. 

SANITY. 

See  Insaivk  Pebsoks. 

SATISFACTION. 

flee-' 

ACCOBD  AND  SATISrACTION. 

liy  principal  as  discharge  of  guarantor.  Guab- 
ANTY,  {§  5&-e0. 
Of  surety.     PBtHCIPAI.  AND   SUBBTT,  {] 

111-113. 

By  surety.    Pbincipal  and  Subety,  {  131. 

COHPBOUiSE  AND  SETTLEUENT. 

Debt  as  consideration  of  deed.   D£BD8,  |  17. 
Execution,  §§  351-356, 
Judgment — 

Judgment,  g§  874-S79. 
Justices  op  the  Peace,  S  133. 
As  affecting  right  to  execution.  ExEcr- 
tion,  §  14. 
I-*gacy.    Wills,  §  772. 

Liability,  validity  as  to  creditors  or  aubseqaent 
purchasers.  Fhaudulent  Convetances.  H 
H7,  121. 

Lien  for  price  of  land  sold.     Yendob  and 

Pubchasbb,  §  267. 
:Mechanicb'  Liens,  S§  231-240. 
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SATISFACTION— SCHOOL  LAKDS. 


Mortgage— 

Chattel  Mobtoaobs.  H  233-248. 

mobtoaoes,  h  208-310. 
After  assignmetit  MobtoaoBb,  |  240. 
As  affecting  priorities.   Mobtoagbs,  |  181. 
Novation. 

Obligations  and  aecnrlties  of  railroad  com- 
panies.   RAILBOADSt  i  174. 
Patuent. 
Releasb. 
Ten  deb. 

SAVING  CLAUSE. 

See  Statdtbs.  i  277. 

SAVINGS  BANKS. 

See  Banks  and  Banking,  H  203-30ft 

SAWMILLS. 

FixTUBEB,  ii  4,  35. 

Logs  and  Logoiko,  {  21. 

SCALES. 

See  Wbiohts  and  Measubes. 

SCALING. 

-Logs,  see  Loos  and  Loooino;  {  10. 

SCHEDULE. 

See- 
Assets   accompanying   assigDinent   for  benefit 

of  creditors.    Assignmests  fob  Benefit  of 

Cbeditobb,  S8  70,  71. 


Property  claimed  as  exempt.    ExEuftions,  $ 
123. 

Of  debtor  arrested  on  execution.  Justices 
OF  tiie  Peace,  |  135. 

SCHISM. 

See  Beugious  Societieb,  |  23 


SCHOLARS. 

See  Schools  and  School  Distbicts,  H  148- 
177. 


SCHOOL  FUND  MORTGAGE. 

See  Mortgages,  {{  48,  81,  314,  315,  415,  446. 
303. 

SCHOOL  FUNDS. 

See  Schools  and  School  Distbicts,  U  16- 
19. 

SCHOOL  HOUSES. 

Spe  Schools  and  School  Distbicts,  S|  6&- 

7a 

SCHOOL  LANDS. 

See— 

Application  of  lands  and  proceeds  thereof  to 
school  purposes.  Schools  and  School  Dis- 

TEICTS,  §  15. 

PuuLic  Lands,  fi§  51-57. 
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